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INTERIM ORDER

The Appellants filed the instant appeal with the Civil Service Commission appealing

the action of the Boston Police Department in filling one (1) lieutenant position and one

(1) captain position through “out of grade” temporary assignments, thereby bypassing the

temporary and permanent promotional procedures under G.L. ¢. 31. The appeals from



Appellants Thomas, Brooks and Dalrymple relate to the lieutenant position and the
appeals from Appellants O’Connor, Sexton and Gillespie relate to the captain position.

A pre-hearing conference was conducted at the offices of the Commission on
September 15, 2008. The following facts are not disputed:

» The Boston Police Department has filled the two positions in question through “out of
grade” temporary assignments for more than 60 days;

» The State’s Human Resources Division (HRD) maintains an active civil service
eligibility list for the position of captain and lieutenant in the Boston Police
Department;

* At the time of the pre-hearing conference, the lieutenant position had been filled via a
permanent promotion;

» At the time of the pre-hearing conference, the captain position was still open and the
Boston Police Department had not yet requested a certification from HRD to fill the
position, either via a temporary or permanent promotion.

An appointment to a civil service position may be either “original” or “promotional.”
G.L. c. 31, §§ 6 and 7. Both original and promotional appointments must be filled by
certification from an eligible list, when an eligibility list exists. An Appointing Authority
may make a temporary promotional appointment to a temporary position or to fill a
temporary vacancy in a permanent position in accordance with the requirements of G.L.
¢. 31,88 7 and 8.

Under G.L. c. 31, § 31, an Appointing Authority may make an emergency
appoinitment to a civil service position for not more than thirty working days during a
sixty-day period in certain circumstances. An emergency appointment may also be
renewed for an additional thirty days under certain circumstances.

The use of “out-of-grade™ promotional appointments for extended periods of time,

such as those that have occurred here, circumvent the civil service law and must be



avoided. See Somerville v. Somerville Mun. Employees Ass’n., 20 Mass. App. Ct., 594,

602-603 (1985).
For all of the above reasons, the Commission enters the following interim order
pursuant to Chapter 310 of the Acts of 1993:

» The Boston Police Department is hereby ordered to requisition a certification from
HRD for the position of captain to fill the current vacancy that is the subject of the
instant appeal;

»  Upon receiving the certification, the Boston Police Department shall fill the vacancy,
either through a permanent or temporary promotion, in the most expeditious manner
possible;

* A status conference will be conducted at the offices of the Commission on November
17, 2008 at 9:00 A.M. to review whether or not the captain position has been filled as
of that date. Also, as part of that status conference, the Commission will hear oral
argument as to whether the candidates ultimately selected for the promotional
appointment to the position of lieutenant and captain are entitled to any further relief
under Chapter 310 of the Acts of 1993, including a retroactive civil service seniority
date for civil service purposes only.
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Either party may file a motion for reconsideration within ten days of the receipt of a Commission order or
decision. The motion must identify a clerical or mechanical error in the decision or a significant factor the
Agency or the Presiding Officer may have overlooked in deciding the case. A motion for reconsideration
shall be deemed a motion for rehearing in accordance with G.L. c. 30A, § 14(1) for the purpose of tolling
the time for appeal.



Under the provisions of G.L ¢. 31, § 44, any party aggrieved by a final decision or order of the Commission
may initiate proceedings for judicial review under G.L. ¢. 30A, § 14 in the superior court within thirty (30)
days after receipt of such order or decision, Commencement of such proceeding shall not, unless
specifically ordered by the court, operate as a stay of the Commission’s order or decision.
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