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This is an appeal filed under the formal procedure pursuant to G.L. c. 59, §§ 64 and 65, from the refusal of the Wayland Board of Assessors to abate taxes on real estate located in the Town of Wayland, owned by and assessed to the appellant under G.L. c. 59, § 38, for fiscal year 2000.

Commissioner Gorton heard the appeal and issued a single-member decision, in accordance with G.L. c. 58A, § 1A and 831 CMR 1.20, for the appellee.


These findings of fact and report are made pursuant to a request by the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32.


George H. Harris, Esq. for the appellant.

Mark J. Lanza, Esq. for the appellee.

FINDINGS OF FACT AND REPORT


On January 1, 1999, Thomas V. Maglione (“the appellant”) was the assessed owner of a parcel of real estate, improved with a single-family home, located at 29 Rice Road, Wayland (“the subject property”).  For fiscal year 2000 the Board of Assessors of the Town of Wayland (“assessors”) valued the property at $340,600 and assessed a tax thereon, at the rate of $15.02 per thousand, in the amount of $5,115.81.  On February 1, 2000, the appellant timely filed an application for abatement, and on April 25, 2000, the appellant signed a ninety-day extension of time within which the assessors could act on his application.


Subsequently, on July 13, 2000, the assessors granted the appellant a partial abatement of $187.75, reducing the subject property’s assessed value to $328,100.  Not satisfied with this abated value, the appellant seasonably filed an appeal with the Appellate Tax Board (“Board”) on October 10, 2000.  On this basis, the hearing officer found that the Board had jurisdiction to hear the appeal.

The subject property consists of a 1.76-acre parcel of real estate improved with a Colonial-style dwelling with a gross living area of 2,408 square feet.  There are a total of seven rooms including three bedrooms plus two full bathrooms and one half-bathroom.  The basement is unfinished, and there is a two-car garage under.  The house also has a screened porch and two fireplaces.  The property is bordered by state-owned lands used for the Massachusetts Water Resource Authority’s Aqueduct.

The appellant initially addressed the land portion of his property’s assessment.  First, the appellant noted that the property record card incorrectly lists the property size as two acres when, in fact, it is only 1.76 acres in size.  Second, the appellant argued that nearly 14,000 square feet of his property is classified wetlands, as delineated by the Wayland Conservation Commission, and that the assessors failed to take this classification into consideration when valuing the subject property.  Based on these two perceived errors, the appellant argued that the land valuation should be reduced by approximately $17,000. 

The appellant then testified that the dwelling on the subject property was in need of many repairs and improvements.  He discussed damage to the house caused by water, insects and rodents.  He testified that it would cost more than $50,000 to do all the necessary repairs, but offered no substantiating documentation.  He testified that although repairs for damage to the living room fireplace, exterior wooden chase, chimney, clapboard siding, soffit, fascia, interior living room walls, ceiling, and floor joints had begun, a dispute with the contractor had brought the work to a halt.  Again, the appellant offered no supporting documentation.  Based on his opinion of the subject property’s poor condition and necessary repairs, the appellant argued that the property should have been given a grade of D- for fiscal year 2000.
The appellant chose five properties which he considered comparable to his own property.  Applying his suggested lower grade of D- and claiming to use the same valuation methodology as used by the assessors, the appellant testified that he calculated an adjusted sale price for each of the five referenced properties.  Relying on these calculated values, and his lower opinion of the “land” portion of his assessment, the appellant argued that the subject property was over-valued.  With respect to his cited comparables, however, the appellant did not establish these properties’ comparability to his own property or suggest any quantitative adjustments.  
In support of their assessment, the assessors offered the testimony and appraisal report of Steven Elliott, a state-certified real estate appraiser.  Mr. Elliott based his report on a personal inspection of the subject property.  To calculate the subject property’s fair market value, Mr. Elliott relied on four Colonial-style properties, located within two miles of the subject property, and which sold between three and nine months prior to the January 1, 1999 assessment date.  
Comparable sale number one, located at 35 Rice Road, just seven-tenths of a mile from the subject property, sold on October 6, 1998 for $402,000.  Compared to the subject property, this property has approximately twenty-percent less land area but slightly more gross living area, with a total of eight rooms including four bedrooms.  This comparable property has no garage or porch, only one fireplace, and it has a pool.  Mr. Elliott listed the property’s overall condition as “average.”  

Comparable sale number two sold on October 30, 1998 for $386,000.  This comparable property has seventy-percent less land area and twenty-percent less gross living area than the subject property.  There is a full finished basement, an attached two-car garage and a pool.  The property is thirty-nine years old and, in Mr. Elliott’s opinion, is in “above average” condition.  He found that, like the subject property, both the functional utility and the heating system were in “below average” condition.
Comparable sale number three sold on April 28, 1998 for $314,900.  This comparable property has a lot size of only 0.30 acres and the dwelling, only fourteen years old, has a gross living area of 2,034 square feet.  The property does have an enclosed porch and a full finished basement, but has no garage or fireplace.  The property’s overall condition is listed as “average.”  Comparable sale number four sold on May 11, 1998 for $327,500.  This comparable property has a lot size of slightly less than one-half acre and has a gross living area of only 1,584 square feet.  The house has an unfinished basement, an attached two-car garage, a screened porch and a breezeway.  Although the property’s functional utility is listed as “below average,” Mr. Elliott found its overall condition to be “average.” 

After adjustments were made for the differences, Mr. Elliott’s calculations indicated values for the four comparables of $369,700, $392,200, $347,000 and $360,000, respectively.

The following table is a presentation of the sales upon which Mr. Elliott relied, and all adjustments that he made for differences in comparison to the appellant’s property.

	
	Subject 

29 Rice Rd
	Sale #1

35 Rice Rd
	Sale #2

9 Holbrook Rd
	Sale #3

34 Pine Ridge Rd
	Sale #4

20 Highgate Rd

	Sale Date
	
	10/06/98
	10/30/98
	04/28/98
	05/11/98

	Sale Price
	
	$402,000
	$386,000
	$314,900
	$327,500

	Land Size
	1.76
	1.38
	0.46
	0.30
	0.47

	Effective Area
	2,408 sf
	2,678 sf
	1,925 sf
	2,034 sf
	2,408 sf

	Adjustments
	
	
	
	
	

	 Timing
	
	+ $ 6,000
	+ $ 3,900
	+ $12,600
	+ $11,500

	 Site
	
	
	+ $15,000
	+ $20,000
	+ $15,000

	 View
	
	+ $10,000
	+ $10,000
	+ $10,000
	+ $10,000

	 Age
	
	
	+ $ 5,000
	
	+ $ 5,000

	 Condition
	
	- $20,000
	- $40,000
	- $20,000
	- $40,000

	 Room count
	
	- $ 8,000
	
	
	+ $ 8,000

	 Gross area
	
	- $10,800
	+ $19,300
	+ $15,000
	+ $33,000

	 Basement
	
	
	- $ 5,000
	- $ 4,000
	

	 Functional    

   utility
	
	- $10,000
	
	- $10,000
	

	Heating/Cooling
	
	
	+ $ 5,000
	
	

	 Garage
	
	+ $ 5,000
	- $ 5,000
	+ $ 5,000
	- $10,000

	 Porch/patio
	
	- $ 2,500
	
	- $ 2,500
	- $ 3,000

	 Fireplace
	
	+ $ 3,000
	+ $ 3,000
	+ $ 6,000
	+ $ 3,000

	 Pool
	
	- $ 5,000
	- $ 5,000
	
	

	Net Adjustments
	
	- $32,300
	+ $ 6,200
	+ $32,100
	+ $32,500

	Indicated Value
	
	$ 369,700
	$ 392,200
	$ 347,000
	$ 360,000


Mr. Elliott noted that the subject property has a superior location attributable to the privacy that results from its location adjacent to the aqueduct.  Finally, Mr. Elliott determined that sale number one, located on the same street, was the most comparable to the subject property and the best indicator of fair market value.  In conclusion, he determined that the subject property had a fair cash value of $370,000 for fiscal year 2000.
The assessors noted that the incorrect acreage shown on the property record card and the property’s wetland issue were addressed when the assessors awarded the appellant a partial abatement.  The assessors acknowledged that the subject property is in poor condition, but argued that this factor was taken into account by the assessors at the time they allocated a grade of D on the property record card and also by the abatement that was granted.    
On the basis of all the evidence presented, the hearing officer found that the appellant failed to establish comparability between any of the properties presented and their property and also failed to make adjustment for any differences that did exist.  Further, the hearing officer found that the evidence presented by the assessors supported the assessed value.  The hearing officer therefore concluded that the appellant failed to meet his burden of proving overvaluation.


On this basis, the hearing officer decided this appeal for the assessors and issued a single-member decision for the appellee.
OPINION
Assessors are required to assess all real property at its full and fair cash value.  G.L. c. 59, § 38; Coomey v. Assessors of Sandwich, 367 Mass. 836, 837 (1975).  Fair cash value is defined as the price on which a willing seller and a willing buyer will agree if both of them are fully informed and under no compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 566 (1954).


The assessment is presumed valid unless the taxpayers sustain the burden of proving otherwise.  Schlaiker v. Board of Assessors of Great Barrington, 356 Mass. 243, 245 (1974).  Accordingly, the burden of proof is upon the appellants to make out their right as a matter of law to an abatement of the tax.  Id.  The appellants must show that the assessed valuation of their property was improper.  See Foxboro Associates v. Board of Assessors of Foxborough,

385 Mass. 679, 691 (1982).  


In appeals before this Board, a taxpayer “may present persuasive evidence of overvaluation either by exposing flaws or errors in the assessors’ method of valuation, or by introducing affirmative evidence of value which undermines the assessors’ valuation.”  General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 600 (1984) (quoting Donlon v. Assessors of Holliston, 389 Mass. 848, 855 (1983)).  In the present appeal, the appellant attempted to bifurcate the assessment into its two component pieces – a land value and a building value.  First, the appellant focused on perceived errors in the assessors’ valuation of his land.  Then, the appellant assigned a lower Grade of D- to his dwelling.  Using these two independent changes, the appellant then argued that his property was over-valued. 
“The tax on a parcel of land and the building thereon is one tax . . . although for statistical purposes they may be valued separately.”  Assessors of Brookline v. Prudential Insurance Co., 310 Mass. 300, 317 (1941).  In abatement proceedings, “the question is whether the assessment for the parcel of real estate, including both the land and the structures thereon is excessive.  The component parts, on which that single assessment is laid, are each open to inquiry and revision by the appellate tribunal in reaching that conclusion whether that single assessment is excessive.”  Massachusetts General Hospital  v. Belmont, 238 Mass. 396, 403 (1921).  See also Matteson v. Assessors of Raynham, 1999 ATB Adv. Sh. 346, 351 (August 10, 1999).  Although the appellant perceived flaws in the assessors’ determination of the land and building values, he did not offer substantial, credible evidence that the overall assessment on his property was excessive.  
In evaluating the evidence before it, the hearing officer selected among the various elements of value and formed his own independent judgment of fair cash value.  General Electric, 393 Mass. At 605; North American Philips Lighting Corp. v. Assessors of Lynn, 392 Mass. 296, 300 (1984).  The Board need not specify the exact manner in which it arrived at its valuation.  Jordan Marsh v. Assessors of Malden, 359 Mass. 106, 110 (1971).  The fair cash value of property cannot be proven with “mathematical certainty and must ultimately rest in the realm of opinion, estimate and judgment.”  Boston Consolidated Gas Co., 309 Mass. at 72.

Based on the evidence presented, the hearing officer found that the comparable sales analysis offered by the assessors’ expert justified the property’s fiscal year 2000 assessed valuation, as abated.  Accordingly, the hearing officer issued a single-member decision for the appellee.  
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