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REQUEST FOR DIRECT 

APPELLATE REVIEW 

All parties to this appeal jointly and respectfully ask for Direct Appellate 

Review pursuant to Mass. R. A. P. 11, as amended, 437 Mass. 1602 (2002). 

As explained below, the Question presented in this appeal is one of significant 

importance to the present and future municipal water supplies for each of 

these three towns — Concord, Littleton, and Acton — and one of first 

impression, with interpretive importance to the Statewide Water Management 

Act, codified at G.L. c. 21G, and prior special acts that came before it, such as 

St. 1884, c. 201, implicated by this appeal. For those reasons, this appeal 

satisfies the standards for Direct Appellate Review by this Court.  See Mass. 

R. A. P. 11(a)(1) and (3).   

 

PRIOR PROCEEDINGS 

This is an appeal, by the Littleton Water Department (“Littleton”) and the 

Town of Acton (“Acton”) from a final judgment entered by the Land Court on 

October 11, 2019. Addendum (“Add”).62. The operative complaint was filed 

by the Town of Concord (“Concord”) on November 8, 2018, Add.20, with a 

single count for declaratory judgment, under G.L. c. 231A. Acton later 

intervened. Add.21-22. The parties—pursuant to an agreed-upon schedule—

cross-moved for summary judgment and, after briefing and oral argument, the 

Land Court (Roberts, J.) entered a final judgment and declaration in 

Concord’s favor. Add.26-62. Littleton and Acton timely appealed on October 
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31 and November 7, 2019, respectively. Add.25. The Appeals Court docketed 

separate appeals on February 24, 2020 (Nos. 2020-P-0275 and 2020-P-0283), 

which it thereafter consolidated under appeal No. 2020-P-0283.  

 

RELEVANT FACTS AND STATUTORY BACKGROUND 

Nagog Pond is a Great Pond (Flagg v. Concord, 222 Mass. 569, 571 

(1916)), located within the Towns of Littleton and Acton. Those Towns’ 

shared border runs through the Pond’s center. In the 19th century, neither 

Littleton nor Acton used Nagog Pond for water supply. On Concord’s 

petition, in 1884, the General Court enacted “An Act to Authorize the Town 

of Concord to Increase its Water Supply.” A copy of that “1884 Act” is 

included in the Addendum to this Application. Add.66-69. 

 In pertinent part, the 1884 Act authorized Concord to supply itself with 

water from Nagog Pond by “tak[ing] and hold[ing] the waters” of the Pond 

and to “take and hold by purchase or otherwise all necessary lands” to use 

those waters. See St. 1884, c. 201, § 2. The 1884 Act, in its Section 10, also 

reserved certain rights to Littleton and Acton, providing: “Nothing contained 

in this act shall prevent the town of Acton nor the town of Littleton from 

taking the waters of said Nagog Pond whenever said towns or either of them 

may require the same for similar purposes….”  Id. §10. That Section 10 

further provided that “if from any reason the supply of water in said pond 

shall not be more than sufficient for the needs of the inhabitants of the towns 
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of Acton and Littleton, then the needs of the inhabitants of said towns shall be 

first supplied….”  Id. 

The Water Management Act, which was enacted by the General Court in 

1985 and codified at G.L. c. 21G, is central to this appeal. Its purposes are set 

forth in the Act’s Section 3, which were summarized by this Court in Water 

Department of Fairhaven v. Department of Environmental Protection, 455 

Mass. 740, 746-747 (2010). Among its provisions, the Water Management 

Act requires any “new” large-volume water withdrawals1 to be permitted by 

the Massachusetts Department of Environmental Protection (“MassDEP”). 

The Act defines “new” withdrawals as “any withdrawal of water which is not 

an existing withdrawal.” The Act established that “existing” withdrawals that 

meet certain requirements were eligible to be “registered” with MassDEP 

prior to January 1, 1988. See G.L. c. 21G, §§ 2 & 5. Under the registration 

provisions in Section 5 of the Act, “existing” withdrawals, unlike “new” 

withdrawals, do not need to be permitted by MassDEP and are not subject to 

permit criteria, standards, and restrictions. See id. at § 7. 

Concord exercised its rights under the 1884 Act in 1909 when it recorded 

an Instrument of Taking (Middlesex Registry of Deeds, Book 3457, Page 

221), which enabled Concord to take Nagog Pond’s waters and to acquire 

 
1 This means water withdrawals of 100,000 gallons or more per day. G.L. 

c. 21G, § 4.  All references to withdrawals in this Petition mean large-volume 

withdrawals. 
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several parcels along Nagog Pond for the purpose of “laying out, establishing, 

operating and maintaining” a water supply system. In addition to this initial 

taking, Concord has thereafter continued to take, acquire, and purchase land 

to utilize and protect Nagog Pond as municipal water supply. Concord started 

water withdrawals from Nagog Pond in September 1909, and Nagog Pond has 

continuously served as a water supply for Concord since then. Concord filed a 

registration statement under the Water Management Act with MassDEP prior 

to January 1, 1988, to register its historical water withdrawals from Nagog 

Pond. MassDEP issued a registration for Nagog Pond to Concord on May 30, 

1991. To date, Littleton and Acton have not taken any of Nagog Pond’s 

waters.  

This dispute arose because the Littleton Water Department anticipates 

having inadequate supply to meet future demand. Littleton’s Electric, Light & 

Water Department presently operates six groundwater wells that are often 

pumped to capacity. In connection with its municipal planning for future 

water needs, Littleton has identified Nagog Pond as a possible water source. 

Littleton thus contacted Concord and expressed an interest in using Nagog 

Pond’s waters pursuant to the 1884 Act. Concord asserted that the Water 

Management Act effectively repealed and superseded the 1884 Act.  

That disagreement gave rise to the Land Court case below. Concord sued 

the Littleton Water Department, seeking a declaration pursuant to G.L. 

c. 231A that the Water Management Act impliedly repealed the 1884 Act. 
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Littleton takes the contrary position, as does Acton, which intervened in the 

case below to assert its own rights under the 1884 Act. The Land Court 

ultimately ruled in Concord’s favor, declaring that “the [Water Management 

Act] impliedly repealed the 1884 Act and extinguished any rights granted to 

Littleton and Acton thereunder.”  Add.64.  

 
STATEMENT OF THE ISSUE 

Whether the Water Management Act, codified at G.L. c. 21G, can be 

interpreted harmoniously with Chapter 201 of the Acts of 1884, or whether 

the 1884 Act is so repugnant to and in conflict with the Water Management 

Act that the enactment of the latter impliedly repealed the former.  

 

ARGUMENT OVERVIEW 

I. Concord’s Argument 

The statutory language and legislative history of the Water Management 

Act and the Supreme Judicial Court’s statutory interpretation of it in Water 

Dept. of Fairhaven v. Dept. of Envt’l Protection, 455 Mass. 740, 746-747 

(2010), all support the conclusion that the later-enacted Water Management 

Act is so comprehensive on the issue of water withdrawals in the 

Commonwealth that it yields a clear conclusion of implied legislative intent to 

repeal all prior Special Acts relating to water withdrawals. Skawski v. 

Greenfield Inv’rs Prop. Dev. LLC, 473 Mass. 580, 586-87 (2016).  
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The Water Management Act’s mandates “to assure comprehensive and 

systematic planning and management of water withdrawals and use in the 

commonwealth” and to “manag[e] ground and surface water in the 

commonwealth as a single hydrological system and ensur[e], where 

necessary, a balance among competing water withdrawals and uses,” G.L. 

c. 21G, § 3, evinced the General Court’s intent to occupy the entire field of 

water management in the Commonwealth. 

In Fairhaven, the Supreme Judicial Court acknowledged that the 

legislative history of the Water Management Act included the findings of the 

Special Legislative Commission on Water Supply, 1983 Senate Doc. No. 

1826, including a reprinting of M.S. Baram & J.R. Miyares, Groundwater: 

Legal and Institutional Analysis (1982) (the “1983 Senate Report”), which 

“found the [then] existing legal framework to be inadequate to promote water 

conservation in the Commonwealth [, and] [t]o rectify the inadequacy, it 

proposed legislative adoption of the Act.”  455 Mass. at 745-46. That prior 

existing legal framework consisted of “approximately 650 special acts 

enacted between 1840 and 1984 granting the right to take and hold waters in 

the Commonwealth.” Add.42. The problem posed by the ad hoc legal 

framework encompassed by these Special Acts (including the 1884 Act) was 

front-and-center in the minds of the drafters of the Water Management Act. 

Indeed, part of the justification for the Water Management Act from the 
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authors of the 1983 Senate Report was the fact that “no coherent overall 

[water] management program exists.” Id.   

Through their deliberations on the structure of the Water Management 

Act, the General Court settled on two tiers for approving water withdrawals: 

(a) registrations for existing users in G.L. c. 21G, §§ 5-6; and (b) permits for 

new withdrawals in G.L. c. 21G, §§ 7-9. In Fairhaven, the Supreme Judicial 

Court addressed the significance of this two-tiered system:  

The [WMA] “grandfathered” a registrant’s entitlement to existing 

withdrawals, provided the registrant timely filed a registration 

statement and renewals.[] Because the registrant’s entitlement to 

existing withdrawals is grandfathered, the registrant is not 

required to obtain permission to continue existing withdrawals; it 

is simply required to provide information in the registration 

statement specified by the department’s regulations…. In contrast, 

withdrawal by permit can only be done, as the name implies, if 

permitted by the department. 

Fairhaven, 455 Mass. at 747-48. Based on its analysis of the legislative 

history and statutory language, the Supreme Judicial Court concluded that 

“[t]he [WMA] thereby guarantees that any registrant that registered before 

January 1, 1988, and timely renewed its registration statement may continue 

forever to withdraw water at the rate of its existing withdrawal.” Id. 

(emphasis added). 

It is evident from the intent and structure of the registration and permit 

provisions in the Water Management Act that the Act was enacted to cover all 

water withdrawals in the Commonwealth and establish the primacy of 
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MassDEP as the agency with the authority and technical ability to realize the 

General Court’s vision of a comprehensive approach to managing the surface 

and groundwater resources of the Commonwealth as a single hydrological 

system. The Water Management Act therefore “displays on its face an intent 

to supersede local and special laws and to repeal inconsistent special statutes” 

relating to water management in the Commonwealth. Add.42. (quoting 

McDonald v. Superior Court, 229 Mass. 321, 324 (1938)). 

Indeed, if the prior Special Acts were still viable, the Commonwealth 

would not be able to administer water withdrawals with the comprehensive 

authority the General Court intended to give MassDEP in the Water 

Management Act, and registrations secured under the Act would not enjoy the 

grandfathering protections the General Court intended. If that centralized 

authority had to give way to hundreds of Special Acts that were not adopted 

with the cohesive purpose and intent of the Water Management Act, the 

structure and aims of the Water Management Act would fall away.  

Thus, the 1884 Act, is not in harmony with the Water Management Act, 

and, this court should uphold the Land Court’s well-reasoned decision 

“declaring that the WMA impliedly repealed the 1884 Act and any rights 

granted to Littleton and Acton thereunder.” Add.64.  
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II. Littleton and Acton’s Argument 

Questions of implied repeal turn foremost on harmony. Because implied 

repeal means disregarding Legislative text in one enactment, without express 

repealer text in a newer one, the doctrine is disfavored by courts and it is only 

where one enactment is truly “repugnant” to the other before concluding that 

the General Court meant to repeal, sub silentio, what it previously enacted. 

Bridgwood v. A.J. Wood Constr., Inc., 480 Mass. 349, 358 (2018).2 That high 

bar remains true for “comprehensive” statutes. Skawski v. Greenfield Inv'rs 

Prop. Dev. LLC, 473 Mass. 580, 586–87 (2016).  

Harmony, here, is straightforward because the 1884 Act assigned 

property-based rights to the three Towns to take, hold, and use Nagog Pond 

while the Water Management Act’s purpose was to create a regulatory overlay 

not intended to change or disrupt any underlying rights. There is no reason 

that Littleton and Acton should not be able to take, hold, and use the waters of 

Nagog Pond, pursuant to the 1884 Act, including in priority to Concord, so 

long as any “new” withdrawals by Littleton or Acton are permitted by 

MassDEP. That serves both the purpose of the 1884 Act—which expressly 

reserved superior property rights to Littleton and Acton, see St. 1884, c.201, 

 
2 See also Commonwealth v. Harris, 443 Mass. 714, 725 (2005) (“Rather than 

mechanically applying the concept that the more ‘recent’ or more ‘specific’ 

statute (whichever one that is) trumps the other, we should endeavor to 

harmonize the two statutes….”); Commonwealth v. Katsirubis, 45 Mass. App. 

Ct 132, 135 (1998). 
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§10—and that of the Water Management Act by fully complying with 

MassDEP permitting requirements thus avoiding depletion of the Pond’s 

waters, see G.L. c.21G. It is no different from applying any other regulatory 

permitting scheme that puts requirements on an underlying property right. 

The Water Management Act’s text, purpose, and structure all confirm 

Legislative intent for that harmonious result. To begin, that Act contains no 

repealer text—much less text plainly stating an intent to blindly repeal not 

just the 1884 Act but hundreds of other specialized acts that came before. See 

G.L. c.21G. 3 That Act’s purpose was to coordinate Statewide water 

withdrawals to ensure that the combined impact of many independent water 

withdrawals would not deplete hydrologically connected resources, using “the 

“minimum level of allocation regulation consistent with its management 

objectives.” See G.L. c.21G, §3; the 1983 Senate Report. That purpose—

accomplished through the Act’s MassDEP registration and permitting 

scheme—does not require the abrogation of pre-existing property and other 

rights to use water resources to accomplish its purpose; it requires only that 

the exercise of such rights for “new” withdrawals comply with those 

permitting requirements. And the Water Management Act’s legislative history 

shows that the General Court knew of the existence of hundreds of prior 

 
3 Cf. Ives Camargo's Case, 479 Mass. 492, 498 (2018) (“The Legislature also 

has not used the standard language it usually includes whenever it intends to 

displace or supersede related provisions in all other statutes ….”). 
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special acts allocating property rights, confirming that the lack of repealer text 

was not an oversight but a deliberate choice.  

The Land Court reached its contrary conclusion in error, by focusing 

narrowly on the Water Management Act’s “comprehensiveness.” That misses 

the salient inquiry. While the Water Management Act may “assure 

comprehensive and systematic planning and management of water 

withdrawals” through its permitting scheme, see G.L. c.21G, §3, that does not 

mean that a prior special act concerning property or other water rights cannot 

coexist with that comprehensive permitting scheme. In fact, many if not most 

likely can co-exist with the Water Management Act, such as the 1884 Act at 

issue here, providing no basis for implied repeal based on 

“comprehensiveness.”  

Indeed, the Land Court’s declaration crafts a dangerous interpretive 

principle, using only “comprehensiveness” as a guide for implied repeal and 

not the traditional principles of disfavor and repugnance. This case is 

important as a vehicle to reaffirm standards for implied repeal. 

Comprehensive legislation may, in certain circumstances, repeal earlier 

enactments by implication but mere “comprehensiveness” is not enough. 

Rather, even comprehensive statutes do not impliedly repeal earlier ones 

unless the comprehensiveness covers the “particular subject” of earlier 

legislation, so that the earlier legislation “frustrate[s] the purpose” of the later 

enactment. Skawski, 473 Mass. at 586–87. Because the Water Management 



 

14 

Act and 1884 Act can exist in harmony—including Littleton’s or Acton’s 

exercise of their rights—those high standards are not satisfied and the Land 

Court erred when deciding otherwise. 

All of this, finally, is of importance to the two Towns—Littleton and 

Acton—who have seen their rights to access and use Nagog Pond stripped 

from them, notwithstanding present or future need. The original Legislative 

bargain that allowed Concord access to water that lies in Littleton and 

Acton—not Concord—included a promise to Littleton and Acton that the 

transfer was to aid Concord in its need, when Littleton and Acton did not need 

that water. The Land Court’s judgment attributes to the General Court intent 

to rescind that promise, bereft of explicit text or consideration of the inequity 

to Littleton or Acton of doing so. That promise provides even more reason to 

apply traditional and proper standards for implied repeal in this case. Littleton 

and Acton should not have important rights to the Pond taken away where the 

1884 Act can be implemented harmoniously with and is not repugnant to the 

Water Management Act. 

 

REASONS FOR DIRECT 

APPELLATE REVIEW 

This appeal is appropriate for Direct Appellate Review because it presents 

a Question of public importance that is novel and of first impression. See 

Mass. R. A. P. 11(a)(1) and (3). 
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The Question is of public importance to each of Concord, Littleton, and 

Acton because its answer affects the rights of each to use Nagog Pond as a 

municipal water supply source. That is a matter of significant importance to 

the inhabitants of each of those three Towns.  

It is also a Question of significance beyond each Towns’ respective 

borders. The 1884 Act is one of many hundreds of prior Special Acts that 

implicate water-related rights, as the Land Court itself acknowledged. 

Add.46-60. The Water Management Act’s intersection with such a thicket of 

prior law is a Question of importance Statewide. It is one fit for this Court. 

The Question is also novel and one of first impression. The Land Court is 

the first court in the Commonwealth to analyze the Water Management Act’s 

interrelationship with prior Special Acts. Moreover, while the Water 

Management Act is well over 30 years old, this Court has substantively 

analyzed it only once—in Water Department of Fairhaven—with the Appeals 

Court having never done so. This appeal will thus likely lead to appellate-

level guidance concerning the Water Management Act’s place in the General 

Laws that is otherwise in short supply. That is a job for this Court. 
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s/ Bryan F. Bertram 

_______________________  
Thomas Harrington (BBO #556741) 
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978-462-7600 
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18 MISC 000596 Town of Concord v. Littleton Water Department
ROBERTS

Case Type
Miscellaneous

Case Status
Closed

File Date
11/08/2018

DCM Track:

Initiating Action:
EQA - Equitable Action Involving Any Right, Title or Interest in Land, G.L. Chapter 185, § 1 (k)

Status Date:
10/11/2019

Case Judge:
Roberts, Hon. Jennifer S.D.

Next Event:

Property Address

Nagog Pond
Acton

All Information Party Event Docket Financial Receipt Disposition

Docket Information

Docket
Date

Docket Text Amount
Owed

Image
Avail.

11/08/2018 Complaint filed. Image

11/08/2018 Case assigned to the Average Track per Land Court Standing Order 1:04.

11/08/2018 Land Court miscellaneous filing fee Receipt: 395248 Date: 11/08/2018 $240.00

11/08/2018 Land Court surcharge Receipt: 395248 Date: 11/08/2018 $15.00

11/08/2018 Uniform Counsel Certificate for Civil Cases filed by Plaintiff.

11/15/2018 Event Scheduled
Judge: Long, Hon. Keith C.
Event: Case Management Conference
Date: 01/09/2019  Time: 09:30 AM

Notice sent to: Attorneys Peter Durning and John Shea

Judge: Long, Hon. Keith C.

11/20/2018 Affidavit of Service Diane Crory, Town Clerk for the Town of Littleton, filed.

01/02/2019 Joint Statement, filed.

01/03/2019 Defendant's Motion to Dismiss Under Mass.R.Civ.P. 12(B)(1) for Lack of Subject Matter 
Jurisdiction, filed.

01/03/2019 Brief in Support of Defendant's Motion to Dismiss Under Mass.R.Civ.P. 12(B)(1) for Lack of 
Subject Matter Jurisdiction, filed.
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Docket
Date

Docket Text Amount
Owed

Image
Avail.

01/03/2019 Defendant's Statement of Material Facts in Support of Motion to Dismiss Under Mass.R.Civ.P. 
12(B)(1) for Lack of Subject Matter Jurisdiction, filed.

01/03/2019 Defendant's Appendix in Support of Motion to Dismiss Under Mass.R.Civ.P. 12(B)(1) for Lack 
of Subject Matter Jurisdiction, filed.

01/08/2019 Partially Assented-to Joint Motion of the Town of Acton and the Water Supply District of Action 
to Intervene, filed.

01/15/2019 Event Resulted:  Case Management Conference scheduled on: 
        01/09/2019 09:30 AM
Has been: Event Held
Hon. Keith C. Long, Presiding

Case Management Conference and Early Intervention Event held.  This action was brought in 
response to events prompted by Concord's efforts to build a new multimillion dollar water 
treatment plant in Acton near Nagog Pond, which is located along the Littleton and Acton town 
lines.  Neither Littleton nor Acton currently use Nagog Pond as a reservoir. Concord, however, 
has been authorized to take water from Nagog Pond since 1884, has an existing plant and 
pipelines to do so, and continues to use it as a water source for its citizens. No part of Concord 
touches Nagog Pond, but Concord has taken by eminent domain both the land in Littleton 
associated with its current and future water treatment plant and the pipelines from Littleton 
through Acton to Concord.  Concord has all necessary permits to construct the new plant.  
Contracts have been signed to do so, and work is scheduled to begin shortly.    
In this action Concord seeks a declaratory judgment that the Water Management Act, G.L. c. 
21G (the "WMA") repealed and supersedes Chapter 201 of the Acts of 1884 (the "1884 Act") 
and that Concord's right to withdraw water from Nagog Pond under its WMA Registration 
supersedes any rights that Littleton or its water department purport to hold pursuant to § 10 of 
the 1884 Act.  Littleton has neither applied for nor received a WMA Registration for Nagog 
Pond and, instead, obtains its water elsewhere.   
Citing § 10 of the 1884 Act, Littleton concedes that Concord is authorized to take waters from 
Nagog Pond, but contends that superior rights to those same waters were reserved for 
Littleton and Acton.  Additionally, Littleton asserts that the 1884 Act was not repealed by the 
WMA, arguing that the two can exist harmoniously, and that §10 of the 1884 Act, which it 
contends is still good law, specifically authorizes Littleton and Acton to take water from Nagog 
Pond as long as Concord is paid a "just and proportionate" sum of its "water damages".  
Littleton further asserts that, pursuant to §10 of the 1884 Act, if Nagog Pond is ever unable to 
support the water needs of all three towns, Littleton's and Acton's needs take priority over 
Concord's.  
The Town of Acton and, separately, the Water Supply District of Acton ("AWD"), have moved to 
intervene in this action to assert their rights to use Nagog Pond as a future water supply 
pursuant to the 1884 Act.  Both Concord and Littleton have assented to the intervention of the 
Town of Acton.  Littleton has assented to AWD's intervention, but Concord will shortly be filing 
an opposition to AWD's attempt to intervene.  With Concord's assent, the deadline for filing this 
opposition was set for January 18, 2019, and AWD has until February 1, 2019 to serve and file 
a Reply.  
On December 7, 2018, Littleton filed a Petition to the Single Justice for the Supreme Judicial 
Court for Suffolk County ("SJC") (Town of Littleton v. Town of Concord, (Case No. 
SJ-2018-0572)), which presents the same underlying issues as this case in the context of a 
"water damages" action.  Concord has moved to dismiss that petition on the ground that it is 
not ripe for adjudication because Littleton has not satisfied the conditions precedent for such 
an action under § 10 of the 1884 Act, i.e. that Littleton is actually taking water from the pond 
for which it should compensate Concord.  On December 24, 2018 Littleton filed a Motion with 
the SJC to consolidate this action with the SJC petition, consolidating the two in the SJC.  
Concord opposes that motion.  The SJC has not yet ruled.
In response to this court's question on whether the best way to proceed is for this court to wait 
for the SJC's ruling, both Concord and Littleton agreed that time is of the essence for both of 
them, and they wish this action to proceed pending the SJC's decision rather than being 
stayed awaiting it.  There will be no inefficiency, they assert, because everything done in this 
case will be equally useful in the SJC proceeding should that case go forward rather than this 
one.  Littleton intends to file a motion to dismiss this case for lack of subject matter jurisdiction 
in the Land Court.  See Mass. R. Civ. P. 12(b)(1).  There is also the question of whether there 
is an "actual controversy" at present sufficient to support a declaratory judgment action.  See 
Bunker Hill Distrib. Inc. v. District Attorney for the Suffolk Dist., 376 Mass. 142, 144 (1978), 
quoting from School Comm. of Cambridge v. Superintendent of Schools of Cambridge, 320 
Mass. 516, 518 (1946).  Both Concord and Littleton agree that if the court denies Littleton's 
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motion to dismiss, this declaratory action should be decided pursuant to a motion for summary 
judgment.  
The next event in this case will be the hearing of that motion to dismiss.  A hearing date will be 
set after it is filed and fully briefed on both sides.  AWD's motion to intervene will be heard at 
the same time.  The session clerk (Corey Pontes, Esq.) will contact all parties (including those 
seeking to intervene) to schedule future dates.  SO ORDERED. (Long, J.)

Notice sent to: Attorneys Peter Durning, John Shea, Mary Bassett, Bryan Bertram, Katherine 
Stock, Thomas Harrington, J. Raymond Miyares, Eric Reustle and Jeffrey Roelofs

01/18/2019 The Town of Concord's Opposition to Intervention by the Acton Water District, filed.

01/28/2019 Case has been REASSIGNED to the Honorable Jennifer S.D. Roberts.
Notice sent.

Judge: Roberts, Hon. Jennifer S.D.

01/30/2019 Scheduled
Judge: Roberts, Hon. Jennifer S.D.
Event: 1) Defendant's Motion to Dismiss Under Mass.R.Civ.P. 12(B)(1) for Lack of Subject 
Matter Jurisdiction; 2) Partially Assented-To Joint Motion to Town of Action and Water Supply 
District of Acton to Intervene
Date: 03/14/2019  Time: 02:00 PM

Notice sent to: Attorney Peter F. Durning; Attorney John F. Shea, Jr.; Attorney J. Raymond 
Miyares; Attorney Thomas J. Harrington; Attorney Bryan F. Betram; Attorney Katherine e. 
Stock; and Attorney Eric Reustle.

01/31/2019 (Proposed Intervenor) Water Supply District of Acton's Reply to Town of Concord's Opposition 
to Joint Motion to Intervene, filed.

02/01/2019 The Town of Concord's Opposition to the Littleton Water Department's Motion to Dismiss, filed.

02/01/2019 The Town of Concord's Brief IN Support of Its Opposition to the Littleton Water Department's 
Motion to Dismiss, filed.

02/01/2019 The Town of Concord's Supplemental Statement of Material Facts In Support of Its Opposition 
to the Defendant's Motion to Dismiss, filed.

02/01/2019 The Town of Concord's Supplemental Appendix In Support of Its Opposition to the Defendant's 
Motion to Dismiss, filed.

03/13/2019 Letter from Attorney Durning with attached Judgment from Justice Budd in the SJC Matter, 
filed.

03/14/2019 Event: Motion scheduled 03/14/2019 02:00 PM has been resulted as follows: 
Result: Motion Hearing held on Motion to Dismiss and Partially Assented-To Joint Motion to 
Intervene. Attorneys Peter Durning, Bryan Bertram, Katherine Stock, Mary Bassett, and Jeffrey 
Roelof appeared. Court ALLOWED motion to intervene as to Town of Acton; motion to 
intervene taken under advisement as to Water Supply District of Acton. Motion to dismiss 
taken under advisement.   The parties agreed to the transfer of this action to Superior Court if 
the motion to dismiss is granted and further agreed to a briefing schedule for summary 
judgment motions, to be heard by this court or transferred depending on the ruling on the 
motion to dismiss. Plaintiff to file and serve motion for summary judgment on or before April 
19, 2019, defendants to file and serve any opposition or cross-motion on or before May 31, 
2019, and plaintiff to file and serve any reply on or before June 21, 2019. Hearing on 
anticipated motions for summary judgment scheduled for July 11, 2019 at 10:00 A.M. if the 
matter is still pending in this court.

Email notice to: Attorney Peter F. Durning; Attorney Bryan F. Bertram; Attorney Katherine E. 
Stock; Attorney Mary E. Bassett; and Attorney Jeffrey Roelof.

03/19/2019 Memorandum of Decision Denying Defendant's Motion to Dismiss Under Mass. R. Civ. P. 
12(B)(1) for Lack of Subject Matter Jurisdiction, Issued. (Copies Sent to Attorneys Peter F. 
Durning, John Francis Shea, J Raymond Miyares, Thomas J Harrington, Bryan F Bertram, Eric 
Reustle, Katherine Elizabeth Stock)

Judge: Roberts, Hon. Jennifer S.D.

Image
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03/19/2019 Memorandum of Decision on The Water District of Acton's Motion to Intervene, Issued. 
(Copies Sent to Attorneys Peter F. Durning, John Francis Shea, J Raymond Miyares, Thomas 
J Harrington, Bryan F Bertram, Eric Reustle, Katherine Elizabeth Stock)

Judge: Roberts, Hon. Jennifer S.D.

Image

03/21/2019 (Defendant's) Motion to Accept and Consider Post-Hearing Submission, filed.

03/22/2019 (Defendant's) Motion to Accept and Consider Post-Hearing Submission DENIED based on 
counsel for Littleton's March 21, 2019 letter informing the Court that it seeks no further action 
on its motion to dismiss.

Email notice to: Attorney Thomas J. Harrington; Attorney J. Raymond Miyares; Attorney Bryan 
F. Bertram; Attorney Katherine E. Stock; Attorney Peter F. Durning; and Attorney John F. Shea, 
Jr. 

Judge: Roberts, Hon. Jennifer S.D.

04/03/2019 Defendant Town of Littleton's Answer to Plaintiff's Complaint, filed.

04/12/2019 Scheduled
Judge: Roberts, Hon. Jennifer S.D.
Event: Summary Judgment Hearing
Date: 07/11/2019  Time: 10:00 AM

04/19/2019 Plaintiff's Motion for Summary Judgment, filed.

04/19/2019 Plaintiff's Memorandum of Law In Support of Motion for Summary Judgment, filed.

04/19/2019 Statement of Undisputed Material Facts In Support of Plaintiff's Motion for Summary 
Judgment, filed.

04/19/2019 Affidavit of Alan H. Cathcart, filed.

04/19/2019 Affidavit of Gail E. Magenau Hire, Esq. In Support of Plaintiff's Motion for Summary Judgment, 
filed.

04/19/2019 Affidavit of Peter F. Durning, Esq. In Support of Plaintiff's Motion for Summary Judgment, filed.

04/19/2019 Plaintiff's Appendix In Support of Its Motion for Summary Judgment, filed.

04/30/2019 Letter from Attorney Durning explaining scrivener's error which necessitates replacing exhibits 
to two (2) documents previously submitted.  Replacement Exhibits are letters E, F, G, and H.  
First set of Exhibits E, F, G, and H will replace Exhibits E, F, and G attached to the Affidavit of 
Peter Durning, filed April 19, 2019.  Second set of Exhibits E, F, G, and H will replace Exhibits 
E, F, and G attached to the Affidavit of Peter Durning found in Plaintiff's Appendix In Support of 
Its Motion for Summary Judgment, filed April 19, 2019.  (Note: Both sets of Exhibits E, F, G, 
and H have been filed April 30, 2019).

04/30/2019 Plaintiff's Corrected Appendix In Support of Its Motion for Summary Judgment, filed.

05/20/2019 Acton's Partially Assented-To Motion for a Minor Modification to Schedule Related to 
Concord's Motion for Summary Judgment (seeking a one (1) week extension of the deadline 
for it to respond to Concord's motion, from May 31 to June 7), filed.

05/23/2019 Acton's Partially Assented-To Motion for a Minor Modification to Schedule Related to 
Concord's Motion for Summary Judgment ALLOWED. 

Email notice sent to: Peter F. Durning; Attorney John F. Shea, Jr.; Attorney J. Raymond 
Miyares; Attorney Bryan F. Bertram; Attorney Katherine E. Stock; Attorney Eric Reustle; and 
Attorney Jeffrey L. Roelofs.

Judge: Roberts, Hon. Jennifer S.D.

05/31/2019 The Littleton Water Department's Cross-Motion for Summary Judgment Pursuant to 
Mass.R.Civ.P. 56, filed.

05/31/2019 The Littleton Water Department's Brief In Support of Its Cross-Motion for Summary Judgment 
and Opposition to the town of Concord's Motion for Summary Judgment, filed.
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05/31/2019 The Littleton Water Department's Response to Plaintiff's Statement of Undisputed Material 
Facts In Support of Motion for summary Judgment and supplemental Statement of Undisputed 
Material Facts In Support of Cross-Motion fro Summary Judgment, filed.

06/10/2019 Acton's Cross-Motion for summary Judgment, filed.

06/10/2019 Acton's Response to the Statements of Undisputed Material Facts Submitted by the Town of 
Concord and the Little Water Department In Support of Their Motion for Summary Judgment, 
filed.

06/10/2019 Acton's Brief In Opposition to Concord's Motion for Summary Judgment and In Support of Its 
Cross-Motion for Summary Judgment, filed.

06/28/2019 Plaintiff's Reply Brief In Support of Its Motion for Summary Judgment, filed. Image

06/28/2019 Concord's Response to the Statements of Undisputed Material Facts Submitted by The 
Littleton Water Department and the Town of Acton, filed.

Image

06/28/2019 Supplement Affidavit of Peter F. Durning, Esq. In Support of Plaintiff's Motion for Summary 
Judgment, filed.

Image

07/11/2019 Event Resulted:  Cross-Motions for Summary Judgment Hearing scheduled on: 
        07/11/2019 10:00 AM
Has been: Held. - Hearing held on parties' cross-motions for summary judgment.  Attorneys 
Peter Durning, Bryan Bertram, Katherine Stock and Jeffrey Roelofs appeared. After hearing 
argument from counsel on whether the Water Management Act ("WMA") impliedly repealed 
the special act of 1884 ("1884 Act"), the court expressed concern about whether a decision by 
the court would be of any use, where Littleton and Acton agreed that, under any set of 
circumstances, they would still be required to apply for a permit under the WMA, which 
application could be denied by DEP for any number of reasons having nothing to do with 
whether the WMA  impliedly repealed the 1884 Act.  The court requested the parties' views on 
whether the matter could more properly be raised in the context of an appeal from a decision 
of DEP granting or denying a permit to Littleton, at which point the parties and the court would 
have the benefit of DEP's analysis (which might include its view on whether the 1884 act was 
impliedly repealed).  The court also requested that the parties consider the practical 
ramifications of whatever decision the court issued (how any such decision would be 
implemented in view of, for example, Concord's recorded taking of all of the waters in Nagog 
Pond).  Parties to file and serve supplemental briefs on these issues on or before September 
13, 2019; parties to file and serve any response to the opposing party's supplemental brief on 
or before September 20, 2019.  The court also invited the parties to submit supplemental 
affidavits, to the extent they deem it useful, regarding the existence of an actual controversy 
requiring prompt resolution by the court.  

Email notice to: Attorney Peter F. Durning; Attorney Bryan F. Bertram; Attorney Katherine E. 
Stock; and Attorney Jeffrey L. Roelofs.

09/09/2019 Assented-To Motion to Extend Schedule for Supplemental Briefing (supplemental briefs from 
09/13/2019 to 09/27/2019; any response to opposing party's supplemental briefs from 
09/20/2019 to 10/04/2019), filed.

Image

09/09/2019 Assented-To Motion to Extend Schedule for Supplemental Briefing ALLOWED.  

Email notice to: Attorney Peter F. Durning; Attorney Bryan F. Bertram; Attorney Jeffrey L. 
Roelofs; Attorney Thomas J. Harrington; and Attorney John F. Shea, Jr.

Judge: Roberts, Hon. Jennifer S.D.

Image

09/27/2019 Defendant Town of Littleton Water Department's Supplemental Memorandum In Support of Its 
Motion for Summary Judgment, filed.

Image

09/27/2019 Affidavit of Nick Lawler In Support of Defendant Town of Littleton's Supplemental 
Memorandum In Support of Its Motion for Summary Judgment, filed.

Image

09/27/2019 Town of Concord's Supplemental Brief In Support of Its Motion for Summary Judgment, filed. Image

09/27/2019 Supplemental Affidavit of Alan H. Cathcart, filed. Image
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09/30/2019 Acton's Supplemental Brief In Opposition to Concord's Motion for Summary Judgment and In 
Support of Its Cross-Motion for Summary Judgment, filed.

Image

10/04/2019 Town of Concord's Reply Brief to the Supplemental Briefs Filed by The Littleton Water 
Department and The Town of Acton, filed.

Image

10/04/2019 Defendant Town of Littleton Water Department's Reply to Concord and Acton's Supplemental 
Memoranda and In Further Support of Its Cross-Motion for Summary Judgment, filed.

Image

10/11/2019 Memorandum of Decision Granting Plaintiff's Motion for summary Judgment and Denying 
Defendants' Cross-Motions for Summary, Judgment issued. (Copies Sent to Attorneys Peter F 
Durning, John Francis Shea, J Raymond Miyares, Thomas J Harrington, Bryan F Bertram, 
Katherine Elizabeth Stock, Jeffrey L Roelofs)

Judge: Roberts, Hon. Jennifer S.D.

Image

10/11/2019 Judgment entered. (Copies Sent to Attorneys Peter F Durning, John Francis Shea, J Raymond 
Miyares, Thomas J Harrington, Bryan F Bertram, Katherine Elizabeth Stock, Jeffrey L Roelofs)

Judge: Roberts, Hon. Jennifer S.D.

Image

10/31/2019 Notice of Appeal by Littleton Water Department to the Appeals Court filed. Image

10/31/2019 Mass.R.A.P. 9(a)(2) Statement (Defendant Littleton Water Department does not intend to order 
the preparation of transcripts), filed.

Image

11/07/2019 A copy of a Notice of Appeal filed on October 31, 2019 by Attorney Bryan F. Bertram for 
Defendant Littleton Water Department Sent to Attorney Peter F. Durning; Attorney John F. 
Shea, Jr.; and Attorney Jeffrey L. Roelofs.

11/07/2019 Notice of Appeal by Town of Acton to the Appeals Court filed. Image

11/07/2019 Mass.R.A.P. 9(a)(2) Statement (that Intervenor Tow of Acton does not intend to order the 
preparation of transcripts), filed.

Image

11/07/2019 A copy of a Notice of Appeal filed on November 7, 2019, by Attorney Jeffrey L. Roelofs for 
Defendant Intervenor Town of Acton Sent to Attorney Peter F. Durning; Attorney John F. Shea, 
Jr.;  Attorney J Raymond Miyares; Attorney Thomas J. Harrington; Attorney Bryan F. Bertram; 
Attorney Eric Reustle; and Attorney Katherine E. Stock.

11/12/2019 Notice of Change of Firm Name, Mailing Address and Email Address (Peter F. Durning, Esq. 
and John F. Shea, Esq.; Mackie Shea Durning, PC, 20 Park Plaza, Suite 1001, Boston MA 
02116; pdurning@mackieshea.com; jshea@mackieshea.com), filed.

02/14/2020 Notice of Assembly of Record on Appeal sent to the Clerk of the Appeals Court.

02/14/2020 Notice of Assembly of Record on Appeal sent to all counsel of record.

02/27/2020 Case entered in the Appeals Court as Case No. 2020-P-0283.
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1884.— Chapter 201

.

171

twenty-nine of the Public Statutes and any acts in amend-
ment thereof or in addition thereto so far as the same are

applicable.

Section 4. This act shall take effect upon its accept- subject to ac

ance by a two-thirds vote of the voters of said town pres- two'.thi^ds^vote.

ent and voting thereon at a legal town meeting called for

the purpose within two years from its passage.

Approved April 30, 1884.

Cha2?.201An Act to authorize the town of concord to increase its

water supply.

Be it enacted, etc., as follows:

Section 1. The town of Concord, in addition to the May increase

powers now conferred upon it by law, is hereby author-
"''»*«'" supply.

ized to supply itself and its inhabitants and other persons,

towns and corporations on the line of its water works with

pure water to extinguish tires, generate steam and for

domestic and other purposes, and may establish public

fountains and hydrants and regulate their use, and dis-

continue the same, and may collect rates to be paid for the

use of the water.

Section 2. Said town, for the purposes aforesaid. May take waters

may take and hold the waters of Nagog Pond, so called, •„^&/^°'"^

in the towns of Acton and Littleton and the waters which •"•"d Lutieton.

flow into and from the same, and may also take and hold

by purchase or otherwise all necessary lands for raising,

holding, diverting, purifying and preserving such waters,

and conveying the same to any and all parts of said town
of Concord, and may erect thereon proper dams, reser-

voirs, buildings, fixtures and other structures, and make
excavations and embankments, and procure and operate

machinery therefor ; and for such purposes may construct

and lay down, dig up and repair conduits, pipes and other

works in, under or over any lands, water courses or rail-

roads, and along any street, highway, alley or other way,
in such manner as not unnecessarily to obstruct the same,
and may dig up, raise and embank any such lands, street,

highway, alley or other way in such manner as to cause

the least hindrance to travel thereon.

Section 3. Instead of taking the entire waters of said Quantity of wa-

Nagog Pond, said town of Concord may, if it shall so lubject'toa^vote

elect, take a part of said waters, such election to be made oft^etown.

by a vote of said town declaring the quantity or propor-
tion of said waters to be so taken.
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To file in regis-
try of deeds a
description of
land and water
taken.

May, by vote,
take an in-

creased propor-
tion of waters.

Water to be
measured.

Liability for

damages.

Application for
damages not to
be made until
water is actually
withdrawn.

Section 4. Within ninety days after the tinae of tak-

ing any lands, waters or water courses as aforesaid, other-

wise than by purchase, said town shall file in the registry

of deeds for the southern district of the county of Middle-

sex a description thereof suflBciently accurate for identifi-

cation, with a statement of the purpose for which thesanae

is taken, signed by a majority of the water commissioners
of said town ; and if said town shall have made the elec-

tion authorized by section three of this act, said description

and statement shall be accompanied by a copy of the vote

of said town signifying such election.

Section 5. Said town of Concord, if it shall have
made the election authorized by section three of this act,

may thereafter from time to time, if it shall so elect, take

an increased proportion of said waters, each successive

election to be made by a vote of said town declaring the

additional quantity or proportion of said waters to be so

taken, and upon each such successive election and within

ninety days thereafter said town shall file in said registry

of deeds a description, statement and copy of the vote

therefor as provided for in section four of this act.

Section 6. If said town shall make the election au-

thorized by section three of this act, said town shall pro-

vide a reliable means or method of measuring and registering

the amount of water taken, such register or record to be
at all times accessible to any interested parties.

Section 7. The said town of Concord shall pay all

damages sustained by any person in property by the tak-

ing of any land, right of way, water, water source, water
right or easement, or by any other thing done by said

town under the authority of this act ; said damages to

be based and proportioned in case of the taking of
water or water rights upon the amount of water taken as

aforesaid. Any person or corporation sustaining damages
as aforesaid under this act, who fails to agree with said

town as to the amount of damages sustained, may have

the damages assessed and determined in the manner pro-

vided by law when land is taken for the laying out of

highways, on application at any time within, three years

from the time when the water is actually withdrawn or

diverted, and not thereafter. No application for the

assessment of damages shall be made for the taking of any
water, water right, or for any injury thereto, until the

67



1884.— Chapter 201. 173

water is actually withdravvu or diverted by said town

under the authority of this act.

Section 8. Said town of Concord, for the purposes May borrow
, . .1.1 p J.' xi.' V, money and Issue
herein authorized, may from time to time borrow money bonds, etc.

and issue notes, bonds or scrip therefor to an amount not

exceeding fifty thousand dollars in addition to the amount
already authorized by law in the manner and under the

restrictions provided by section four of chapter one hun-

dred and eighty-eight of the acts of the year eighteen hun-

dred and seventy-two.

Section 9. The board of water commissioners of said
^n'gr8To°hTve

town of Concord shall execute, superintend and direct the charge of works.

performance of all the works, matters and things men-
tioned in this act and exercise all the rights, powers and

privileges hereby granted to said town and not otherwise

specifically provided for herein, subject to the vote of said

town. The provisions of sections seven, eight, nine and

ten of chapter one hundred and eighty-eight ot the acts of

the year eighteen hundred and seventy-two shall apply to

this act as if inserted herein.

Section 10. Nothing contained in this act shall pre- Acton and lu-

vent the town of Acton nor the town of Littleton from ve\te"dfrom'^^"

taking the waters of said Nagog Pond whenever said towns Nagol PonT
"^

or either of them may require the same for similar pur-

poses, and in case of such taking by either of said towns

or both of them, if from any reason the supply of water in

said pond shall not be more than sufficient for the needs of

the inhabitants of the towns of Acton and Littleton, then

the needs of the inhabitants of said towns shall be first

supplied ; and if either of said towns of Acton or Little- if water is tak-

ton shall hereafter be authorized to take and shall take the Just pTopVtion'^

waters of said Nagog Pond or any part thereof which the °^ 'damages.

town of Concord may have taken under this act, said town
so taking shall pay to said Concord a just and proportion-

ate part of whatever sums the said town of Concord shall

have paid or become liable to pay for water damages to

any persons or corporations for the taking of water rights

from said pond or the outlet thereof, to be ascertained, if

the parties shall fail to agree, by three commissioners to

be appointed upon the application of either party by the

supreme judicial court ; the report of said commissioners

made after hearing the parties, and returned to and ac-

cepted by said court shall be final between the said

parties.
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Section 11. The Commonwealth of Massachusetts
shall have the right to take from said Nagog Pond, for use

in buildings owned by said Commonwealth in the town of
Concord, an amount of water not exceeding two hundred
thousand gallons per day, and the said right is hereby re-

served. If the said Commonwealth shall take from said

pond its waters, or any part thereof, which the town of
Concord may have taken under this act, otherwise than
by contract with said town of Concord, the said Common-
wealth shall pay to said town of Concord a just and
proportionate part of whatever sums the said town of
Concord shall have paid or become liable to pay for water
damages to any persons or corporations for the taking of

water rights from said pond or the outlet thereof, to be
ascertained and determined as is provided for in section

ten of this act. But if upon the expiration of the contract

made on the first day of October in the year eighteen hun-
dred and eighty-three between the said town of Concord
and said Commonwealth to provide for the delivery of

water from the Concord water works for use within the

walls of the state prison, said town of Concord by its

water commissioners shall renew said contract for five

years on the terms named therein, or shall tender to the

governor of the Commonwealth a renewal of said contract

for five years on the terms named therein, with the option

upon the part of said Commonwealth of a further renewal

for a term of twent}'^ years upon said terms, then the

right of said Commonwealth herein provided for shall

cease.

Section 12. This act shall take effect upon its passage,

but shall become void unless it is accepted by a vote of

said town of Concord at a legal meeting held for the pur-

pose within one year from its passage.

Approved April 30, 1S84.

Cha:p.20^

Corporators.

An Act to incorporate the highland congregational church
in lowell.

Be it enacted, etc., as follows:

Section 1. James G. Buttrick, William [L. Davis,

Cyrus B. Emerson, John T. Carter, Hamden Spiller,

Lucy R. Carter, Almira Sturtevant, Clara S. Spiller

and all other members of the Highland Cong^regational

Church in Lowell, and their successors as members of said
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