
1 

_________________________________  

COMMONWEALTH OF MASSACHUSETTS 

APPEALS COURT  
No. 2018-P-1661 

TOWN OF SUDBURY, 

PLAINTIFF-APPELLANT 

v. 

MASSACHUSETTS BAY TRANSPORTATION AUTHORITY 
AND NSTAR ELECTRIC COMPANY D/B/A EVERSOURCE ENERGY, 

DEFENDANTS-APPELLEES 

ON APPEAL FROM JUDGMENT OF THE LAND COURT 

BRIEF OF PLAINTIFF-APPELLANT, TOWN OF SUDBURY 

_____________________________ 

George X. Pucci 
(BBO# 555346) 
  Town Counsel 
KP Law, P.C. 
101 Arch Street 
12th Floor 
Boston, MA 02110 
(617) 556-0007 
gpucci@k-plaw.com 

Jeffrey M. Bernstein 
(BBO# 041190) 
Audrey A. Eidelman  
(BBO# 670544) 
BCK Law, P.C. 
271 Waverley Oaks Road, 
Suite 203 
Waltham, MA 02452 
(617) 244-9500 
jbernstein@bck.com 
aeidelman@bck.com 

Massachusetts Appeals Court      Case: 2018-P-1661      Filed: 2/11/2019 4:30 PM



2 

TABLE OF CONTENTS 

          PAGE 

TABLE OF AUTHORITIES................................. 3 

ISSUE PRESENTED FOR REVIEW........................... 4 

STATEMENT OF THE CASE 
A.  NATURE OF THE CASE, COURSE OF PROCEEDINGS, 
    AND DISPOSITION IN COURT BELOW................... 4 

B.  STATEMENT OF FACTS 
PRIOR PUBLIC USE OF THE ROW.......................... 6 

EVERSOURCE’S PUBLIC PROJECT PROPOSAL................. 8 

INCONSISTENT PUBLIC USE............................. 11 

ADVERSE EFFECTS..................................... 17 

SUMMARY OF ARGUMENT................................. 20 

ARGUMENT 
I.  THE TOWN’S AMENDED COMPLAINT STATES A VALID 
    CLAIM FOR WHICH RELIEF CAN BE GRANTED UNDER 
    THE COMMON LAW PRIOR PUBLIC USE DOCTRINE........ 21 

II. THE COURT ERRED IN DISMISSING THE TOWN’S 
    COMPLAINT IN ORDER TO ALLOW A PURPORTED  
    “PRIVATE” INCONSISTENT USE...................... 29 

III. THE LAND COURT CORRECTLY REJECTED THE 
     REMAINING ARGUMENTS THE DEFENDANTS MADE 
     TO SEEK DISMISSAL.............................. 33 

IV.  CONCLUSION..................................... 44  

CERTIFICATE OF COMPLIANCE........................... 45 

ADDENDUM....................................... ADD. 47 

Massachusetts Appeals Court      Case: 2018-P-1661      Filed: 2/11/2019 4:30 PM



3 

TABLE OF AUTHORITIES 

CASES  PAGE 

Bauer v. Mitchell, 247 Mass. 522, 528 (1924)..... 25, 28 

Board of Selectmen of Braintree v. County 
Commissioners of Norfolk,  
399 Mass. 507 (1987)...... 21-29, 34, 36, 38, 40, 41, 42 

Higginson v. Treasurer and Schoolhouse Comm’rs 
of Boston, 212 Mass. 583, 591 (1912)......... 25, 36, 38 

In the Matter of Boston and Maine Corporation, 
Debtor, USDC Docket No. 70-250-M..................... 6 

Mahajan v. Dep’t of Envtl. Prot., 464 Mass. 
604, 616-617 (2013)................................. 21 

Massachusetts Bay Transportation Authority v. 
Somerville, 451 Mass. 80 (2008...................... 38 

Peirce v. Boston and Lowell R.R., 141 Mass. 
481 (1886)................................... 26, 27, 36 

Robbins v. Department of Public Works, 
355 Mass. 328, 330 (1969).................... 25, 36, 38 

STATUTES 

G.L. c.30B, §16..................................... 33 

G.L. c.40, §15A..................................... 33 

G.L. c.161A, §§3, 5, and 11....................... 7, 38 

G.L. c.164, §72...................................... 9 

G.L. c.184, §§31-33................................. 17 

G.L. c.185, §1........................... 38, 39, 40, 42 

Massachusetts Appeals Court      Case: 2018-P-1661      Filed: 2/11/2019 4:30 PM



4 

ISSUE PRESENTED FOR REVIEW 

 Whether the Land Court erred in dismissing the 

Town of Sudbury’s Complaint for failure to state a 

claim under the Massachusetts common law prior public 

use doctrine. 

STATEMENT OF THE CASE

 A. NATURE OF THE CASE, COURSE OF PROCEEDINGS, AND 
 DISPOSITION IN COURT BELOW 

 On September 27, 2017, the plaintiff-appellant, 

Town of Sudbury (“Town”), filed a complaint against 

the defendant, Massachusetts Bay Transportation 

Authority (“MBTA”), seeking declaratory and injunctive 

relief to preclude the MBTA from violating the 

Massachusetts prior public use doctrine, which 

precludes land taken for a particular public use to be 

diverted to an inconsistent public use without plain 

and explicit authorizing legislation.  Appendix 

(hereafter “A.,  ”), 0001.  In the 1970’s, the MBTA 

acquired a railroad right of way (“ROW”) in Sudbury 

“for the purpose of providing mass transportation 

facilities for public use” and now seeks to grant an 

easement to a publicly regulated electric utility, 

NSTAR Electric Company d/b/a Eversource Energy 

(“Eversource”) for the inconsistent public use of the 
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ROW for a combined electric transmission utility line 

and paved public “rail trail.”  A. 0006-7.  In its 

complaint, the Town alleged that the MBTA was 

precluded from the intended diverted public use under 

the Massachusetts common law prior public use 

doctrine, unless and until it obtained the requisite 

statutory authority.  Id.     

 Following a case management conference in the 

Land Court on November 1, 2017, the Town amended the 

complaint to include Eversource as a direct party 

defendant and to provide further clarification on the 

issue of standing, pursuant to discussions with the 

Court at the case management conference.  A., 0002.  

The MBTA then filed a motion to dismiss the amended 

complaint for failure to state a claim upon which 

relief can be granted, and Eversource joined in the 

motion.  Id.  Following a hearing on the motion which 

was held on March 7, 2018, the Court (Piper, J.) 

entered an order allowing the defendants’ motion to 

dismiss on September 28, 2018.  A., 0004.  The Court 

issued a 10-page memorandum titled “Order Allowing 

Defendants’ Motion to Dismiss,” along with a 2-page 

Judgment which are included as an addendum to this 

brief.  Addendum (hereafter “Add.  ).  The Town timely 
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appealed the Judgment and the Town’s appeal is now 

before this Court.   

B. STATEMENT OF FACTS 

PRIOR PUBLIC USE OF THE ROW 

 The MBTA ROW in Sudbury has been inactive as a 

rail line since the 1970’s.  A. 0007.  Areas along the 

ROW are now either heavily wooded, overtaken by 

vegetation, or are surrounded by protected public 

lands, wetlands and related environmental resource 

areas.  A. 0008.  The ROW is currently used by the 

public for walking, hiking, and other passive 

recreation.  Id. 

 The MBTA acquired the ROW by a combination of a 

1976 “Indenture” agreement with the Trustees of the 

Property of Boston and Maine Corporation (“B&M 

Trustees”), Debtor, In the Matter of Boston and Maine 

Corporation, Debtor, United States District Court, 

Docket No. 70-250-M, and a 1977 taking by eminent 

domain.  Id.  The “Indenture” between the B&M Trustees 

and the MBTA is dated December 24, 1976, and provides 

in relevant part as follows: 

in consideration of $36,549,000 Trustees 
grant all right, title and interest 
(sufficient to permit the Authority to 
operate a passenger and freight rail service 
over the rail line rights of way and the 
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Boston Engine Terminal Area, as hereinafter 
described), in and to the Trustees Railroad 
rights of way and other lands thereon and 
including all track, signals, bridges, 
buildings, shops, towers and other 
improvements affixed thereto, and all rights 
and easements appurtenant thereto, …  

A. 0008. (emphasis supplied).   

 The MBTA’s Order of Taking dated February 16, 

1977, provides in relevant part as follows: 

“WHEREAS,” the Massachusetts Bay 
Transportation Authority, a body politic and 
corporate, and a political subdivision of 
the Commonwealth of Massachusetts, 
established by and acting pursuant to the 
provisions of Chapter 161A of the General 
Laws, as amended, for the purpose of 
providing and extending mass transportation 
facilities for public use under the power 
granted to it by Section 3(o) thereof,
hereby adjudges that public necessity and 
convenience require that the Authority lay 
out and construct Rapid Transit Extension, 
and in order to carry out the mandate of 
Chapter 161A as amended, and to insure this 
availability of lands for that purpose, the 
lands located in … Sudbury … hereinafter 
referred to are hereby taken in fee simple. 

* * * 
WHEREFORE, the Board of Directors of the
[MBTA] … after examination of the within 
taking, layout, and plan for the Middlesex 
County Extension has hereby: 
VOTED: 
That the mass transportation extension and 
facilities for the Middlesex County 
Extension, … be taken in fee simple on 
behalf of the Authority, under the authority 
of General Laws, Chapter 79 and Section 3(o) 
of chapter 161A … 

A. 0008-9. (emphasis supplied). 
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 Thus, the Indenture by which the B&M Trustees 

conveyed Boston and Maine property interests to the 

MBTA expressly states that the conveyance was “to 

permit the [MBTA] to operate a passenger and freight 

rail service over the rail line rights of way,” and 

the instrument of taking by eminent domain expressly 

states that the taking was for the specific and 

limited purpose of “providing and extending mass 

transportation facilities for public use …”  Id.  

EVERSOURCE’S PUBLIC PROJECT PROPOSAL  

 Eversource has entered into an option agreement 

with the MBTA for an easement for the underground 

installation of a 115-kilovolt electric transmission 

line within the ROW, along with an above-ground paved 

access roadway which is intended to double as a 

publicly accessible “rail trail.”  A. 0010.  The 

intended easement for the project is for the full 

width of the ROW, which is approximately 82.5 feet.  

Id. 

 Although Eversource’s easement for the project 

would be with the MBTA, the easement from the MBTA 

will be conditioned upon review by the Massachusetts 

Department of Conservation and Recreation (“DCR”).  

Id.  The DCR currently has a lease agreement with the 
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MBTA for construction of the Massachusetts Central 

Rail Trail (“MCRT”) that coincides with Eversource’s 

proposed project alignment along the ROW.  Id.  

Eversource has indicated that it is entering into a 

memorandum of understanding with DCR in an effort to 

memorialize agreements related to design, permitting, 

construction, operation, and maintenance of both the 

underground electric transmission line and the above-

ground publicly accessible, paved rail trail within 

the MBTA ROW.  Id.  Eversource and DCR plan for DCR to 

be responsible for maintenance of the ROW following 

construction of the project.  Id. 

 Eversource has filed petitions with the 

Commonwealth of Massachusetts Energy Facilities Siting 

Board (“EFSB”) and Department of Public Utilities 

(“DPU”), which have been consolidated in one action, 

Matter No. EFSB 17-02/D.P.U. 17-82/17-83, seeking 

approval to construct an underground electric 

transmission line along the ROW as its “preferred 

route” (“Preferred Route”), versus alternatives, one 

of which does not involve construction within the ROW.  

A. 0010-11.  The statutory authority for Eversource’s 

petition is, among other provisions, G.L. c.164, §72, 

which requires that the proposed electric transmission 

Massachusetts Appeals Court      Case: 2018-P-1661      Filed: 2/11/2019 4:30 PM



10 

line will “serve the public convenience and is 

consistent with the public interest.”  A. 0011. 

 In support of its EFSB/DPU petition, Eversource 

specifically seeks approval of the project as serving 

a “compelling public use and purpose.”  Id.  

Eversource contends that the project is the result of 

a state and federally mandated study to identify and 

address reliability needs of the regional transmission 

system that serves northern Massachusetts and southern 

New Hampshire and will address the determination of a 

need for additional transmission capacity within the 

Marlborough subarea which encompasses the 

municipalities of Berlin, Framingham, Grafton, Hudson, 

Marlborough, Northborough, Shrewsbury, Stow, 

Southborough and Westborough.  Id.  Eversource also 

contends that the coupling of its underground 

transmission line with the above-ground paved MCRT 

rail trail confers a further “public benefit” which 

compels the EFSB and DPU to grant its petitions.  Id.1

1 Eversource filed its petition with the EFSB on April 
21, 2017.  The EFSB conducted sixteen (16) evidentiary 
hearing sessions from October, 2017 to January, 2018.  
The petition remains under advisement with the EFSB as 
of the time of filing this brief. 
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 Eversource has also made requisite filings for 

the project proposal with the Secretary of the 

Commonwealth of Massachusetts Office of Energy and 

Environmental Affairs under the Massachusetts 

Environmental Policy Act (“MEPA”).  A. 0011-12.  In 

its MEPA filings, Eversource contends that it is 

entitled to the “limited project” exemption under the 

applicable provisions of the Massachusetts Wetlands 

Protection Act and regulations because it is proposing 

underground “public utilities.”  Id. 

INCONSISTENT PUBLIC USE 

 The Preferred Route along the ROW is 

approximately 9 miles.  A. 0012.  It begins at 

Eversource’s Sudbury Substation and travels northwest 

along the ROW passing through Sudbury, Marlborough, 

Hudson, Stow and then into Hudson again, where it 

travels underground in public roadways to Eversource’s 

Hudson Substation.  Id.  The Preferred Project would 

travel for a little over four miles through Sudbury.  

Id. 

 The high voltage transmission lines for the 

Preferred Project are intended to be installed in 

conduits and contained within a “duct bank” to be 

constructed underground along the ROW.  A. 0013.  A 
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thermal concrete envelope which is then filled with a 

fluidized thermal backfill encases the conduits to 

form the duct bank.  Id.  The typical duct bank trench 

detail will consist of a duct bank that is 4-feet wide 

and 5 ½ to 8 feet deep.  Id.  Eversource will also 

install pre-cast concrete “splice vaults” to 

facilitate cable installation and splicing and enable 

access to the underground duct bank and conduits for 

maintenance and future repairs.  Id.  Each splice 

vault will be approximately 10 feet wide by 8 feet 

high and 30 feet long.  Id.  The splice vault depth 

will vary by location, with the base measuring 

approximately 12 to 15 feet below the proposed final 

grade of the access road.  Id.  The splice vaults will 

be located entirely underground with only manhole 

covers being visible at ground level at final grade.  

Id.  Pre-cast communication handholes measuring 4 feet 

by 4 feet by 4 feet will be installed parallel to each 

splice vault.  Id.  The splice vaults for the project 

will be spaced approximately every 1,500 to 1,800 feet 

along the ROW.  Id. 

 The intended construction platform within the ROW 

is 22 feet wide generally, with a 30-foot wide limit 

of disturbance along the duct bank alignment.  A. 
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0014.  At select locations, where it is necessary to 

meet existing grade to satisfy DCR design criteria and 

to accommodate stormwater management features, the 

limit of disturbance will be wider than 30 feet.  Id.  

The construction platform will increase to a width of 

40 feet at the proposed splice vault locations, with a 

45-foot limit of disturbance.  Id.   

 The Preferred Project also involves work on three 

existing abandoned railroad bridges over navigable 

portions of two rivers and streams, including two 

bridges over Hop Brook in Sudbury, which is a 

particularly sensitive and valuable environmental 

resource area, further described below.  Id.  

Eversource intends to rehabilitate existing railroad 

bridges generally within their existing footprints and 

install new electric transmission lines within the 

footprint of the existing bridge structures.  Id.  

Eversource has also proposed adaptive reuse of the 

existing rehabilitated bridge structures to 

accommodate the shared-use publicly accessible paved 

roadway for the aforementioned MCRT in accordance with 

the DCR’s proposed design plans.  Id. 

 Eversource’s Preferred Project requires an 

approximate 30-foot wide corridor to be clear cut of 
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trees and woody shrubs to facilitate the installation 

of the access road and duct bank/splice vault system.  

Id.  At proposed splice vault locations, the limits of 

clearing will be expanded to a width of 40-50 feet, 

for a length of 50 feet, to accommodate the 

installation of the vaults.  Id.  In total, the 

project will result in approximately 27.96 acres of 

tree removal within the ROW.  Id. 

 Within the aforementioned 30-foot clear-cut 

corridor, Eversource intends to install a 22-foot wide 

construction platform consisting of:  1) a 14-foot 

wide access road (10-foot road surface with 2-foot 

shoulders); 2) a 4-foot wide duct bank (offset from 

the access road by 1 foot); 3) splice vaults 

(requiring additional work space); and 4) 4 feet of 

additional construction area to facilitate 

installation of the duct bank.  A. 0015.  Once 

construction is completed, Eversource has indicated 

that the majority of the 82.5-foot wide ROW is to be 

vegetated, that a 22-foot-wide cleared corridor will 

be maintained, and the area above the duct bank will 

consist of herbaceous vegetation.  Id.  The 14-foot-

wide access road (10-foot-wide, plus 2-foot-wide 

shoulders on each side) will be left unvegetated, and 
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will be maintained to provide for both the MCRT rail 

trail and the operation and maintenance of the 

electric transmission lines.  Id. 

 Eversource expects to install its facilities and 

construct the gravel base that will be used for DCR’s 

MCRT, and that DCR intends to add a top coat to the 

gravel base and add loamed and seeded shoulders.  Id.  

Once DCR constructs the MCRT, the gravel base and the 

MCRT will be under the care and control of DCR and DCR 

will be responsible for the MCRT and the maintenance 

of the MCRT and all of the DCR’s trail related 

improvements.  Id. 

 As proposed under Eversource’s Preferred Project 

route, the footprint of the Eversource project would 

preclude the use of the ROW for active passenger and 

freight rail service.  A. 0022.  The two uses cannot 

physically co-exist within either the project 

footprint or outside the project footprint but 

otherwise within the boundary of the 82.5-foot total 

width of the ROW.  Id. 

 First, with respect to the project footprint 

itself, in many locations, because of environmental 

constraints, the 3-foot to 4-foot wide duct bank runs 

in the center of the access path under the 10-foot 
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wide MCRT rail trail and the splice vaults partially 

extend under the 10-foot rail trail.  Id.  These solid 

concrete structures with fluidized thermal backfill 

running up to the ground surface would create an 

insufficient foundation for railroad track placement 

and would provide inadequate ballast for track 

performance and deflection.  Id.  Any effort to locate 

tracks on top of the access road would also 

necessarily result in discontinuance of the MCRT rail 

trail, which Eversource has claimed to be an integral 

part of the compelling public purpose served by its 

Preferred Project proposal.  Id.  The underground 

electric transmission line and above-ground MCRT rail 

trail could also obviously not co-exist with an active 

passenger and freight rail line in the two areas in 

Sudbury involving narrow bridge crossings of the 

Preferred Route over navigable waterways.  Id. 

 With respect to restoration of active rail 

service outside the bounds of the total 50-foot wide 

Eversource Preferred Project footprint, but within the 

approximate 15 feet of width which might 

hypothetically be left outside both sides of the 

project footprint but still within the alleged 82.5 

foot total width of the ROW, topography, soil, and 
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waterway conditions would preclude construction of 

tracks which could support an active rail line.  A. 

0023.    

ADVERSE EFFECTS 

 Construction along the MBTA ROW presents numerous 

environmental challenges and concerns.  A. 0015.  In 

Sudbury, the ROW directly abuts 6,145 linear feet of 

protected Town-owned open space with public access.  

A. 0015-16.  The ROW also contains or directly abuts 

4,670 linear feet within state priority and estimated 

wildlife habitat.  Id.  There are at least eight 

perennial stream crossings and ten vernal pools 

located within 100 feet of the ROW centerline.  Id.  

Two national wildlife refuges, the Great Meadows 

National Wildlife Refuge and the Assabet River 

National Wildlife Refuge, have a total of 4,185 linear 

feet directly abutting the ROW.  Id.  The ROW also 

directly abuts 2,155 linear feet of parcels that are 

permanently protected under a recorded conservation 

restriction in favor of the Town under G.L. c.184, 

§§31-33.  Id.  An additional 1,035 linear feet of the 

ROW abut Stone Tavern Farm, purchased with both local 

and state funds for permanent agricultural use under 

the Massachusetts Agricultural Preservation Program.  
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Id.  The ROW also directly abuts 1,995 linear feet of 

land which the Town acquired for wetland and water 

supply protection.  Id.  Active Town public water 

supply wells are located immediately southward and 

downgradient of the inactive ROW.  Id.  The associated 

Zone II for these wells (defined in MassDEP 

Regulations as the area of an aquifer that contributes 

to the wells) covers 2,468 acres.  Id.  The section of 

the ROW that crosses the Town’s Zone II water supply 

area is approximately 8800 linear feet and covers 16.6 

acres.  Id. 

 Construction activities and clear cutting through 

the ROW in Sudbury will degrade the experience of the 

Town’s abutting passive recreation trails and will 

permanently destroy wildlife corridors and wildlife 

habitat.  A. 0017.  Sudbury alone has invested more 

than $25 million in the purchase of open space for 

conservation purposes since 2001 under the 

Massachusetts Community Preservation Act (“CPA”), and 

was one of the first communities to adopt the CPA at 

the full maximum contribution of 3% added to resident 

taxpayer dollars.  Id.  Town-owned conservation land 

directly abutting the ROW includes:  the Town of 

Sudbury Landham Brook Conservation Land, which 
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directly abuts the ROW for 500 linear feet, and 

consists of 100% wetland; another Town-owned 

conservation parcel consisting of 40 acres to the west 

of the Landham Brook Conservation Land Parcel; and a 

30 acre parcel of land subject to a Town-owned 

conservation restriction which directly abuts 600 

linear feet along the ROW.  A. 0017-18.  Located to 

the west of these parcels along the ROW is the Town-

owned Hop Brook Marsh Conservation Land, which 

directly abuts approximately 3,800 linear feet along 

the north side of the ROW.  A. 0019.  This is a 93-

acre parcel of wetland, floodplain, meadow and forest 

and was the first parcel of conservation lands 

purchased by the Town.  Id.  It is the most active of 

the Town’s conservation lands and is heavily used by 

the public for passive recreational use and enjoyment.  

Id.  In this area, there are four state certified 

vernal pools with state-listed species directly 

abutting the ROW, one on the south side of the ROW and 

three on the north side.  Id.  There is also a large 

pond contained within the Hop Brook Marsh Conservation 

Land.  Id.  Further, Hop Brook itself is a state-

designated cold water fishery, particularly dependent 

upon heavy tree canopy.  A. 0020.  
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In total, along the proposed 4.3 miles of the 

Preferred Project which runs along the ROW in Sudbury, 

the ROW contains or directly abuts 6,145 linear feet 

of Town-owned land with public access.  Id.  As a 

direct abutter to the ROW, the Town will sustain 

unique and substantial adverse effects if construction 

is allowed to proceed along the ROW as proposed by 

Eversource, including, but not limited to, adverse 

effects to wetland resources, loss of wildlife habitat 

and mortality of wildlife species inhabiting Town-

owned property, degradation of the scenic and natural 

environment, adverse effects upon passive recreational 

uses, and the loss of a rare cold water fishery and 

mortality of the fish species contained therein as the 

result of the tree clearing and loss of tree canopy.  

A. 0021. 

SUMMARY OF ARGUMENT 

 The Town has stated a valid claim upon which 

relief can be granted under the common law prior 

public use doctrine.  (pp. 21-29).  The Town has 

standing to pursue the claim and has alleged facts 

sufficient to establish that the MBTA acquired the ROW 

for a particular public use and seeks to divert the 

ROW to an inconsistent public use without the 
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requisite plain and explicit legislative 

authorization.   Id.  

 The Land Court erred in dismissing the Town’s 

amended complaint in order to allow a purported 

“private” inconsistent use (pp. 29-32).   

 The Court correctly rejected the remaining 

arguments the defendants made to seek dismissal.  (pp. 

32-43).   

ARGUMENT 

I.  THE TOWN’S AMENDED COMPLAINT STATES A VALID CLAIM 
FOR WHICH RELIEF CAN BE GRANTED UNDER THE COMMON 
LAW PRIOR PUBLIC USE DOCTRINE 

 Under the Massachusetts common law prior public 

use doctrine, public land taken or acquired for a 

particular public use cannot be diverted to an 

inconsistent public use without plain and explicit 

legislation authorizing the inconsistent use.  See 

Mahajan v. Dep’t of Envtl. Prot., 464 Mass. 604, 616-

617 (2013), and cases cited.  See also, Board of 

Selectmen of Braintree v. County Commissioners of 

Norfolk, 399 Mass. 507 (1987) (employing prior public 

use doctrine to enjoin defendant county commissioners 

from using a portion of property previously taken as 

the site for a tuberculosis hospital for a temporary 

house of correction). 
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 The decision of the Supreme Judicial Court 

(“SJC”) in the Braintree Board of Selectmen v. County 

Commissioners of Norfolk case, supra, establishes that 

the Town has stated a valid claim upon which relief 

can be granted under the prior public use doctrine.  

In the Braintree case, the plaintiff Board of 

Selectmen of Braintree (“Board”) brought an action in 

Superior Court seeking to enjoin the defendant County 

Commissioners of Norfolk (“County Commissioners”) from 

using a building which was part of the Norfolk County 

Hospital as a correctional facility.  Braintree, at 

507.  The Commissioners had been defendants in a 

federal district court action challenging overcrowded 

conditions at the Norfolk County House of Correction 

and were ordered to reduce the jail population.  

Braintree, at 508.  The Commissioners retained a 

consulting firm which conducted a survey noting that 

the Norfolk County Hospital was a physically suitable 

site but that the site was not recommended as a 

correctional facility because its use was governed by 

special legislation entitled “An Act to Provide for 

the Construction by Counties of Tuberculosis Hospitals 

for Cities and Towns Having Less than 50,000 

Inhabitants.”  Braintree, at 509.  Nevertheless, the 
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Commissioners voted to use the “nurses’ quarters” at 

the Norfolk County Hospital as a temporary house of 

correction and began housing inmates there following 

the Norfolk County Sheriff’s assumption of the custody 

and control of the nurses’ quarters.  Id.  The “nurses 

quarters” used as the temporary house of correction 

was a two-story building which was separated from the 

main hospital building by a hospital roadway.  

Braintree, at fn. 3.  The building was approximately 

100 yards from the main hospital building and 

approximately 110 yards from Washington Street in 

Braintree.  Id. 

 The Board alleged that the use of the nurses’ 

quarters as a correctional facility was contrary to 

the use for which the property was taken and was 

therefore an improper use without specific legislative 

approval.  Braintree, at 509.  Similar to one of the 

arguments the MBTA made in seeking dismissal of the 

Town’s complaint in this case, the County 

Commissioners countered that the challenged use did 

not affect or interfere with the operation of the 

hospital but was merely incidental to the primary use, 

and that prior legislative authority was therefore not 

needed.  Braintree, at 509-510. 
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 The SJC noted that special legislation authorized 

the County Commissioners “to provide adequate hospital 

care for all those in the county suffering from 

consumption and who were in need of such care.”  

Braintree, at 510.  The legislation also authorized 

the County Commissioners to take land by eminent 

domain for the purpose of carrying out the provisions 

of the special legislation and that land so taken 

shall vest in Norfolk County to be held for said 

hospital district.  Id.  The land at issue on which 

the Norfolk County Hospital was situated was taken by 

eminent domain under the authority of this special 

legislation and the instrument of taking recited that 

the land was taken “for the benefit of said County of 

Norfolk for hospital purposes as set forth in said 

Acts and for the inhabitants of said county and 

hospital district, in manner prescribed in and by said 

Acts and for all purposes therein provided.”   Id.   

 In ruling that the County Commissioners were 

prohibited from using the nurses’ quarters for 

correction facility purposes, the SJC relied on the 

prior public use doctrine as follows:  “Land which has 

been devoted to one public use cannot be diverted to 

another, inconsistent public use without plain and 
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explicit legislative authority.”  Braintree, at 510, 

citing Robbins v. Department of Public Works, 355 

Mass. 328, 330 (1969), Bauer v. Mitchell, 247 Mass. 

522, 528 (1924), and Higginson v. Treasurer and 

Schoolhouse Comm’rs of Boston, 212 Mass. 583, 591 

(1912).  The SJC ruled that the County Commissioners 

were attempting to appropriate a portion of the 

hospital grounds to a different public use which was 

inconsistent with the hospital use and that the 

nurses’ quarters were within the area of the original 

taking and were used for hospital purposes prior to 

July 1985.  Braintree, at 511.  The SJC found that the 

use of the nurses’ quarters as a correctional facility 

was not consistent with its prior public purpose.  Id.  

The SJC rejected the County Commissioners’ argument 

(similar to one of the arguments the MBTA made in this 

case) that use of the nurses’ quarters for a temporary 

house of correction involved a use which was allegedly 

“incidental” to the hospital use, i.e., that use of 

the nurses’ quarters as a temporary house of 

correction would not interfere with the use of the 

main hospital building for hospital purposes.  Id.  

The SJC held that this did not render the use 

“consistent” with the prior public use in a manner 

Massachusetts Appeals Court      Case: 2018-P-1661      Filed: 2/11/2019 4:30 PM



26 

which was sufficient to satisfy the prior public use 

doctrine.  Id., at 511. 

 The SJC also noted that cases relied on by the 

County Commissioners on the issue of inconsistent use 

(the same cases relied on by the MBTA in this case) 

were distinguishable.  The SJC noted that in Peirce v. 

Boston and Lowell R.R., 141 Mass. 481 (1886), it had 

held that the use of a railroad building as a lodging 

house was “consistent with its occupation for the 

purposes for which it was taken.”  Id.  The SJC noted 

that the Peirce Court had reasoned that providing 

food, lodging, and horse-keeping and horse-hiring for 

the convenience of its passengers and others was 

“incident” to the business of the railroad because the 

existence of such services could serve to increase its 

business as a carrier.  Id.  The SJC found that 

despite the fact that the majority of the boarders in 

the lodging house at issue in the Peirce case were 

employees of a nearby prison while others were 

employees of the railroad, the lodging house was also 

“available to travelers.”  Braintree, at fn. 6.  

Therefore, the fact that the lodging house was 

available to “other than passengers” did not foreclose 

a finding that the use of the premises was “incidental 
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to and consistent with the original purpose.”  Id.  

The SJC reasoned the Peirce case thus did not involve 

a “subsequent, inconsistent use, and, therefore, no 

specific legislative authority was needed to authorize 

the station master’s use of the premises as a lodging 

house.”  Braintree, at 511.  In contrast, the SJC 

reasoned that the use of the nurses’ quarters in the 

Braintree case as a correctional facility “has 

absolutely nothing to do with its ‘occupation for the 

purposes for which it was originally taken.’  [quoting 

Peirce].  Thus, it is clearly an inconsistent use.”  

Id.  This is exactly the situation presented in the 

Town’s case against the MBTA and Eversource – the 

proposed use of the ROW for a public electricity and 

rail trail project has “absolutely nothing to do with 

the prior public purpose for which it was taken” 

(passenger and freight rail service) and is thus 

“clearly an inconsistent use.”   

 The SJC also noted that while the use of the 

hospital as a chronic disease hospital “may be 

consistent” with its original public use as a 

tuberculosis hospital, “use as a correctional facility 

is not.”  Braintree, at 512.  The SJC noted that the 

fact that the hospital would continue to operate was 

Massachusetts Appeals Court      Case: 2018-P-1661      Filed: 2/11/2019 4:30 PM



28 

not controlling.  “The use is entirely different and 

cannot be accomplished without legislative authority.”  

Id.  The SJC also reasoned that the County 

Commissioners could not cite legislative authority 

justifying their actions.  Id.  While the enabling 

legislation granted the County Commissioners general 

powers of supervision over county property, that was 

“not enough, however, to validate the commissioners’ 

imposing control for one public use over property 

which had been devoted to another, inconsistent public 

use.”  Id., citing Bauer v. Mitchell, 247 Mass. 522, 

528 (1924).  The SJC noted that in the Bauer case, the 

land at issue had been dedicated to use as a school 

under definite statutory provisions, and that the 

defendant in the Bauer case could not take part of 

that land for use of sewer drainage for a hospital, 

absent specific legislative authority.  The SJC 

reasoned that similarly, in the Braintree case, the 

County Commissioners could not take part of the land 

used as a hospital for use as a correctional facility, 

absent specific legislative authority.  Braintree, at 

513.  The SJC thus reversed a judgment of the Superior 

Court denying the Board’s request for an injunction 

and remanded the case for the “entry of judgment 
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enjoining the use of the nurses’ quarters as a 

correctional facility, effective at such reasonable 

time after rescript as will permit the orderly 

transfer of the prisoners to other facilities.”  Id.   

 There is no meaningful difference between the 

plaintiff municipality in the Braintree case and the 

plaintiff municipality in the Town’s case against the 

MBTA and Eversource.  In fact, the only real 

difference is that the Town in this case, and the 

protected natural environment at issue, stand much 

more to lose if the Town is precluded from proceeding 

with its case under the prior public use doctrine.  

Dismissal of the Town’s case for failure to state a 

claim is directly at odds with the SJC’s decision in 

the Braintree case and must be reversed.2

II. THE COURT ERRED IN DISMISSING THE TOWN’S 
COMPLAINT IN ORDER TO ALLOW A PURPORTED  

 “PRIVATE” INCONSISTENT USE 

 In its motion to dismiss the Town’s amended 

complaint in the Land Court, the MBTA argued that the 

2 To the extent this Court sees standing as an issue, 
the Braintree case also compels a ruling that as the 
municipality where the public land at issue is 
located, the Town has standing to seek relief under 
the Massachusetts prior public use doctrine.  
Moreover, the Town has alleged particularized harm as 
an abutting landowner, which further establishes its 
standing to bring a prior public use claim. 
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Town had failed to state a claim under the prior 

public use doctrine because Eversource’s proposed 

utility project does not constitute a “public use.”  

A. 0112.  The MBTA agued that Eversource is a private 

corporation, that there is “no allegation that 

taxpayer funds will be used to fund Eversource’s 

underground transmission line” and that it “knows of 

no instance in which the actions of a private 

corporation have been deemed a ‘public use’ for the 

purposes of invoking the prior public use doctrine.”  

A. 0138.   

 The Land Court should have rejected this argument 

for several reasons.  First, it would not make sense 

for the prior public use doctrine to prohibit the 

diversion of the prior public use of public land to an 

inconsistent “public” use while permitting the 

diversion of the prior public use of public land for 

an inconsistent “private” use.  This would defeat the 

purpose of the prior public use doctrine, which is to 

protect public land acquired for a particular public 

use from being converted to an inconsistent use 

without the required legislative awareness and 

specific authorization.  Second, while Eversource may 

be a private corporation, its proposed use of the ROW 

Massachusetts Appeals Court      Case: 2018-P-1661      Filed: 2/11/2019 4:30 PM



31 

is clearly a “public use” based upon the extensive 

factual allegations on this issue cited on pp. 8-11 

above.  Eversource’s corporate status is irrelevant on 

the issue of whether the proposed use is an 

inconsistent “public use” to which the prior public 

use doctrine applies.  It is also worth noting that 

Eversource will be able to pass along the costs of the 

project to its public ratepayers in the Commonwealth 

of Massachusetts, further highlighting the public 

nature of the project proposal.  The public versus 

private nature of this project is further highlighted 

by Eversource’s representation that the combination of 

the electric utility line with DCR’s MCRT confers a 

further “public benefit.”3

3  On the issue of whether the combined electric 
utility line with DCR’s public “rail trail” project is 
relevant on the issue of whether the proposed diverted 
use is a “public use”, the Court declined to consider 
the issue, reasoning that the rail trail plan is “less 
well-developed than the Eversource power line project, 
and would come about only after the utility concluded 
its installation of the high-tension wires 
underground.”  Add. 53.  The Court ruled that since it 
could not “hear this case as to the Eversource 
project,” it would not proceed to consider the rail 
trail component of the project.  Id.  Declining to 
consider the public rail trail component of the 
project was erroneous as it is relevant on the issue 
of whether the diverted use involves diversion to an 
inconsistent “public” versus “private” use.  The 
statement that the rail trail project is “less well-
developed” than the Eversource project is an 
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 Relying on the MBTA’s argument that “Eversource 

is not a public entity to which the prior public use 

doctrine lawfully may be applied,” the Land Court 

ruled that it would be inappropriate to “extend” the 

prior public use doctrine to the specific fact pattern 

at issue.  Add. 54, 55-56.  The Court acknowledged 

that there was substantive validity to the Town’s 

argument that it would be illogical to apply the 

doctrine to preclude diversion of a prior public use 

to an inconsistent public use while at the same time 

allowing diversion of a prior public use to an 

inconsistent “private” use.  Add. 54.  Nevertheless, 

the Court concluded that in the absence of appellate 

caselaw directly on point, it was not within the trial 

court’s prerogative to “expand” the doctrine to the 

case before it and that such an expansion would best 

come from the ap 

impermissible finding of fact which contradicts the 
factual allegations in the amended complaint which 
should have been taken as true for the purpose of 
ruling on the defendants’ motion to dismiss.  The 
public rail trail portion of the Eversource project 
proposal is neither separate from nor “less well-
developed” than the project at issue but is one and 
the same.  The Court erred in failing to consider it 
on the issue of whether the Eversource project 
constitutes an “inconsistent public use.”    
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pellate courts.  Add. 55-56.  It is inexplicable how 

the Land Court could have concluded that this case 

does not involve a diversion to an inconsistent 

“public use” in light of Eversource’s own argument in 

the EFSB/DPU proceedings that its project serves a 

“compelling public use and purpose.”  The prior public 

use doctrine speaks only to the “use,” not to the 

corporate status of the user.  The Land Court thus 

erred in applying the doctrine in the manner it did 

and must be overturned on this issue.4

III. THE LAND COURT CORRECTLY REJECTED THE REMAINING 
ARGUMENTS THE DEFENDANTS MADE TO SEEK DISMISSAL  

4 In footnote 4 of the Order on appeal, the Land Court 
observes that “many transfers of public land to 
private ownership” would be subject to challenge if 
the Court accepted the Town’s position in this case.  
Add. 55.  The logical extension of the Land Court’s 
reasoning is that by involving a private entity, a 
public entity can dramatically convert or erode a 
public use where it could not have done so itself or 
in concert with another public entity.  This is simply 
not the case, as such transfers are ordinarily subject 
to other specific constitutional or statutory 
procedures and safeguards.  For example, land subject 
to Article 97 of the Massachusetts Constitution cannot 
be converted without the requisite two-thirds vote of 
the Massachusetts Legislature.  Similarly, municipal 
land held for a particular public purpose cannot be 
sold to a private party without a municipality first 
following the procedures and town meeting approvals 
required under G.L. c.40, §15A, and if the land is 
valued in excess of $35,000, also following the public 
procurement requirements under G.L. c.30B, §16.   
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 The MBTA argued that the prior public use 

doctrine can only be applied in two instances:  1) in 

cases where the dispute is between state-chartered 

public service corporations, municipalities, or other 

government entities that either claimed authority to 

use the other’s land, or claimed authority to take the 

other’s land by eminent domain; or 2) in cases to 

“protect the inviolability of the constellation of 

natural areas specifically acquired, deeded, or 

dedicated as ‘park land.’”  A. 0129.  The Land Court 

correctly rejected this argument under the Braintree 

case which cites and relies upon cases falling under 

one of the other of these two scenarios and yet falls 

under neither scenario itself, as is the situation 

with the Town’s case herein.   

 The MBTA also argued that because the MBTA 

acquired rights to the ROW subject to the reservation 

of a freight easement by the “private” B&M Rail 

Corporation, and because the MBTA’s order of taking 

exempted easements for wires, pipes, poles, etc. as 

may have then been lawfully located on the premises at 

the time of the taking, the prior public use doctrine 

cannot apply because the land was not previously 

restricted to “one public use.”  A. 0112.  This is an 
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overly strained and incorrect interpretation of the 

prior public use doctrine, which the Land Court 

correctly rejected, as the relevant inquiry is whether 

the defendant acquired the parcel for a particular 

public use.  The MBTA did so here, where it acquired 

the ROW “for the purpose of providing and extending 

mass transportation facilities for public use.”  This 

is the “one public use” at issue as it pertains to the 

MBTA, and the only fact which has relevance on the 

issue when considering whether the Town has stated a 

valid claim upon which relief can be granted.   

 The MBTA also argued that since it is entitled to 

operate both passenger and freight rail service and to 

provide “rapid transit” over the ROW, the ROW was not 

devoted to “only one public use” and that the prior 

public use doctrine therefore does not apply.  This is 

again an overly strained and incorrect interpretation 

of the prior public use doctrine which was correctly 

rejected as a matter of common sense.  These purported 

“multiple” uses – passenger, freight and rapid transit 

service – all fall within the one prior public use for 

which the MBTA acquired the ROW, which is “mass 

transportation facilities for public use.”  
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 The MBTA also argued that the Town “appears 

unaware” of relevant caselaw concerning the issue of 

what constitutes an “inconsistent” public use, and 

that the Town failed to allege facts satisfying the 

requirement that the subsequent use be “inconsistent” 

with the prior public use for which the property was 

acquired.  A. 0134.  This was incorrect, as the 

Braintree case is directly on point and supports the 

Town’s position that the proposed new use is 

inconsistent with the prior public use, in that the 

public electric utility/rail trail project “has 

absolutely nothing to do with” the prior public use of 

the land for mass rail transportation purposes.  See 

Braintree, at 511.  The Robbins, Higginson, and Peirce 

cases cited and relied upon by the SJC in the 

Braintree case also support the Town’s position on the 

“inconsistent” public use issue, as described above.    

 The MBTA also argued that the fact that it 

intends to reserve its right to restore rail service 

to the ROW and that Eversource intends to subordinate 

its rights to the MBTA’s reservation somehow means 

that Eversource’s proposed use cannot qualify as an 

“inconsistent” use under the prior public use 

doctrine.  A. 0135-36.  This is incorrect under the 
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prior public use doctrine, as it is the proposed new 

use itself which is at issue, not whether the prior 

public use may be hypothetically restored at some 

undefined time in the future.  In fact, the SJC in the 

Braintree case enjoined the inconsistent use, even 

though the prior public use could continue to operate 

on the same property.  The MBTA’s alleged reservation 

of a right to restore active rail service to the ROW 

is irrelevant.  Strangely, the MBTA also argued that 

the Town’s allegations that the two uses cannot 

physically coexist in Eversource’s proposed Preferred 

Project route along the ROW are “legal conclusions 

cast in the form of factual allegations.”  A. 0135.  

This was simply untrue, as a plain reading of the 

allegations shows that they consist of nothing but 

strictly factual allegations which demonstrate the  

inconsistency of the two uses.5

5 It is also worth noting that even if the Town 
prevails in this action, the MBTA is not precluded 
from seeking to complete its transaction to lease the 
ROW to Eversource for its proposed electric utility 
project.  Special legislation is passed by the 
Massachusetts Legislature on a myriad of issues as a 
routine matter in every legislative session.  If the 
MBTA has concluded it is sound public policy to lease 
the ROW to Eversource for a public electric utility 
and rail trail project, it can easily seek the 
required special legislation to authorize it.   
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 The MBTA also argued that even if the prior 

public use doctrine applies, the MBTA has received the 

necessary “plain and explicit legislation” authorizing 

the diverted inconsistent public use under sections of 

its enabling statute, G.L. c.161A, §§3, 5, and 11.  A. 

0142.  This argument is incorrect under the caselaw 

which the SJC relied on in the Braintree case, which 

holds that general authorizing legislation, such as 

the MBTA’s enabling statute, is not enough to satisfy 

the prior public use doctrine.  Rather, there must be 

legislation which specifically identifies the parcel 

in question and demonstrates legislative awareness of 

the prior and diverted public uses at issue.  See 

Robbins and Higginson, supra.6

6 To support its claim that its enabling legislation 
was sufficient, the MBTA cited Massachusetts Bay 
Transportation Authority v. Somerville, 451 Mass. 80 
(2008).  However, the Somerville case does not involve 
property acquired by the MBTA for a specifically 
defined public use and does not involve prior public 
use issues.  Further, the erection of billboards on 
MBTA property would not be inconsistent with the use 
of MBTA property for transportation purposes, as the 
two uses can easily coexist.  The Town does not 
question the MBTA’s statutory mandate to maximize non-
transportation related revenues as a funding 
mechanism, or to use unrestricted corporate property 
in any manner in which it sees fit.  Such concerns are 
not implicated under the unique set of facts involved 
in this case, where the taking of this particular ROW 
was for a specifically defined public use.   
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 The Land Court also correctly rejected the MBTA’s 

subject matter jurisdiction claims under the Land 

Court’s jurisdictional statute, G.L. c.185, §1, as 

follows:  1) that the Town has not pleaded any 

statutory basis beyond the declaratory judgment 

statute and equity jurisdiction; 2) that this action 

does not involve “the Town’s Right, Title or Interest 

in Land”; 3) that the Town’s injury and cause of 

action “sounds in tort”; and 4) that “Claims of 

Impermissible Derivation of Revenue are Beyond the 

Scope of G.L. c.185, §1 (Count II).”  A. 0120-22.   

 To support its claim that the Land Court should 

have dismissed the Town’s claim for declaratory 

judgment, the MBTA argued that the Town “fails to 

identify, much less establish, any independent 

statutory or other basis for its standing” and that 

its declaratory judgment count must therefore be 

dismissed because the declaratory judgment statute 

does not provide “an independent statutory basis for 

standing or subject matter jurisdiction.”  A. 0119.  

This was a fundamental misstatement of the law 

concerning declaratory judgment, which the Court 

correctly rejected.  The rule that the declaratory 

judgment statute, itself, does not provide an 
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independent statutory basis for recovery means only 

that a plaintiff must otherwise state a valid cause of 

action in order to seek declaratory judgment pursuant 

to such a valid cause of action.  Here, the Town has 

stated a valid claim for which relief can be granted – 

the common law claim under the prior public use 

doctrine.  The Town is therefore entitled to seek a 

declaratory judgment because it is relying on an 

independent basis for recovery, not only upon the 

declaratory judgment statute itself.    

 In seeking dismissal of the Town’s count seeking 

equitable relief, the MBTA argued that “a mere claim 

under the prior public use doctrine is sufficient to 

invoke this Court’s equity jurisdiction under G.L. 

c.185, §1(k).”  Id.  This claim was simply wrong, as 

the SJC in the Braintree case specifically ordered 

injunctive relief as a remedy available to the 

plaintiff municipality under the prior public use 

doctrine.  The Land Court also correctly rejected the 

MBTA’s argument that the case should be dismissed for 

lack of jurisdiction because it must be the 

plaintiff’s “right, title or interest in land” under 

G.L. c.185, §1.  A. 0120.  This was again simply an 

incorrect statement of the law, as the relevant 
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section of the Land Court’s jurisdictional statute, 

G.L. c.185, §1(k) provides that the Court has 

equitable jurisdiction where “any right, title or 

interest in land is involved …” (emphasis supplied).  

The argument also ignored the fact that the Town’s 

interest in its own land is directly at issue in this 

case, as an abutting landowner.  The MBTA proclaimed:  

“Nothing in over a century of precedent indicates a 

judicial intent to confer standing upon plaintiffs in 

the Town’s posture to commence claims under the prior 

public use doctrine.”  A. 0121.  The MBTA’s 

proclamation was clearly incorrect under the law 

stated in the Braintree case discussed above, where 

the SJC specifically granted the Braintree Board of 

Selectmen an injunction under the prior public use 

doctrine even when the Town did not own the land which 

was the subject of the prior public use claim.  

Braintree, at 513.   

 The Land Court also correctly rejected the MBTA’s 

argument that the Town’s complaint should be dismissed 

because “it sounds in tort.”  The MBTA asserted that 

since the MBTA “interprets” the Town’s claim as one 

which “indisputably sounds in tort, akin to a nuisance 

claim,” then the Court had to dismiss the claim 
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because it has jurisdiction over “tort cases ‘only 

when they involve a disputed property line – i.e., a 

need to adjudicate the property’s ownership (a subject 

within the expertise of this court).’”  Id.  The 

problem with this argument is that the Town is not 

seeking recovery for damages in tort irrespective of 

the MBTA’s attempt to “interpret” or re-label the 

claim.  The Town is seeking declaratory and injunctive 

relief under the common law prior public use doctrine.  

The Town included allegations about its particularized 

harm as an abutter only for the purpose of 

establishing presumptive standing, in the event the 

Court were to impose a particularized standing 

requirement over and above the legal standing which 

the Braintree case otherwise confers upon the Town.  

The Town is not seeking recovery for damages in tort 

and the Land Court correctly rejected the MBTA’s 

misplaced effort to re-label the Town’s claim as one 

in tort for which jurisdiction might otherwise be 

lacking. 

 Similarly, the Town does not seek relief based 

upon an “impermissible derivation of revenue.”  On 

this issue, the MBTA argued that the Town’s case does 

not involve the “right, title, or interest in land” 
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under G.L. c.185, §1(k) because the Town “alleges that 

the MBTA will be impermissibly deriving ‘revenue’ from 

its Option Agreement in excess of its statutory 

authorization by allowing Eversource to use the ROW.”  

This argument is nonsensical, as the Town’s claim is 

not based upon whether or not the MBTA is deriving 

revenue from the public land at issue.  Rather, the 

Town’s claim is based upon the MBTA’s diversion of 

public land acquired for one public use to an 

inconsistent public use, without the required 

authorizing legislation.  Whether or not the MBTA 

seeks to derive revenue from the ROW is immaterial on 

the issue of whether the Town has stated a valid claim 

under the prior public use doctrine. 

 The MBTA also argued that the Town’s case should 

be dismissed on the grounds that its injuries are 

“speculative and remote” in that they have not yet 

occurred.  A. 0122.  This is another argument which is 

simply nonsensical, as a fundamental purpose of 

declaratory and injunctive relief is to prevent 

irreparable harm before it occurs.  The argument also 

missed the point entirely in the context of a common 

law prior public use claim, which is specifically 
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designed to prevent the diverted inconsistent use 

before it occurs.   
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VI. CONCLUSION 

 For the foregoing reasons, the Town respectfully 

requests that the Land Court’s Order Allowing the 

Defendants’ Motion to Dismiss, and Judgment, be 

reversed. 

    PLAINTIFF-APPELLANT, 

TOWN OF SUDBURY, 

By its attorneys, 

/s/George X. Pucci    
George X. Pucci (BBO# 555346) 
  Town Counsel 
KP Law, P.C. 
101 Arch Street 
12th Floor 
Boston, MA 02110 
(617) 556-0007 
gpucci@k-plaw.com 

/s/ Jeffrey M. Bernstein  
Jeffrey M. Bernstein (BBO# 041190) 
Audrey A. Eidelman (BBO# 670544) 
BCK Law, P.C. 
271 Waverley Oaks Road, Suite 203 
Waltham, MA 02452 
(617) 244-9500 
jbernstein@bck.com 
aeidelman@bck.com 

657584/SUDB/0046 
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