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RECOMMENDED FINAL DECISION
INTRODUCTION

A ten citizen group (“Petitioners”) filed this appeal concerning the real property at 484 Boston Post Road, Wayland, Massachusetts.  The Petitioners challenge the Superseding Order of Conditions (“SOC”) that the Massachusetts Department of Environmental Protection’s Northeast Regional Office (“MassDEP”) issued for work on an existing paved road (“the road”) that travels from Route 20 to the Town of Wayland’s transfer station.  The proposed project involves repaving the existing road, performing culvert repairs, installing amphibian crossings, and other mitigation.  The SOC was issued pursuant to the Wetlands Protection Act, G.L. c. 131 § 40, and the Wetlands Regulations, 310 CMR 10.00.
The Petitioners’ challenge to the SOC is rooted in the road’s creation in 1978.  At that time the Wayland Conservation Commission and the United States Army Corps of Engineers approved the Town’s plans to build the road through existing wetlands to provide access to the Town’s dump.  The wetlands include Riverfront Area, Bordering Land Subject to Flooding, and Bordering Vegetated Wetland (“BVW”).  No mitigation was required, presumably because none was required by law at the time.  Since then, the dump has closed, but the road is still used to access the Town’s transfer station, recycling center, composting facility, and salt storage shed.
For the work under review in this appeal, the Commission approved mitigation for the 1978 work because no mitigation was previously provided or required.  Specifically, there will be a wetlands replication area of approximately 74,000 square feet and compensatory flood storage of approximately 12,400 cubic yards.  Wetlands alterations from the currently proposed project include only 3,000 square feet of temporary BVW alterations in order to construct and ensure adequate hydrology for the new replication area.
The Petitioners’ challenge to the SOC is derived from a condition of the Commission’s 1978 Order of Conditions authorizing the road’s construction.  The Petitioners assert the condition specified that the road was to be temporary and that it was to be removed when its original purpose ceased.  That condition stated: “18. The temporary access road (approximate 800’ section through the swamp) shall be constructed at an elevation no greater than 122’ msl.  After use of the road for dump purposes is ended, the fill and other structures pertaining to this 800’ section of the road shall be removed.  The Commission reserves the right to require another wetlands application pursuant to MGL CH, 131, s. 40 concerning removal of the road.”        
At the outset of this appeal, MassDEP and the Town opposed the Petitioners’ reliance on that condition, arguing that it improperly intruded upon the exercise of MassDEP’s enforcement discretion, even assuming the condition was still valid.  I agreed.  Assuming the condition remains valid and enforceable now, thirty six years later, the determination whether to enforce it lies within MassDEP’s exercise of its enforcement discretion.  There is no jurisdiction in this appeal over the exercise of that discretion.  This appeal must remain focused on its jurisdictional origins—the appeal of a Superseding Order of Conditions with respect to relatively minor roadway improvements on an existing roadway.  See Matter of Stephen F. and Marcia Sullivan, WET Docket No. 2011-013, Recommended Final Decision (May 31, 2011), adopted by Final Decision (June 22, 2011) (permitting generally pertains to work to occur in the future while enforcement generally relates to "work that has already occurred in noncompliance with applicable laws or appropriate permits and conditions, and which cannot generally be lawfully permitted prospectively"); see also Matter of City of Lowell, Docket No. WET 2012-002, Recommended Final Decision (May 11, 2012), adopted by Final Decision (May 16, 2012); Matter of Marette and Sons, Inc., Docket No. WET 2010-015, Recommended Final Decision (September 17, 2010), adopted by Final Decision (October 15, 2010); Matter of Luongo, Docket No. 98-053, Final Decision (March 4, 1999). 

The Petitioners have acknowledged that there is no jurisdiction in this appeal over MassDEP’s exercise of its enforcement discretion.  And they concede that the current use of the road is roughly equivalent to its original purpose.  But the Petitioners are concerned about the future uses of the road and the environmental damage such uses may cause to the nearby wetlands.  In particular, the Petitioners’ main focus is to ensure that the road’s purpose not be changed to serve as the primary access road by Town construction and maintenance vehicles to the Town’s new Department of Public Works (“DPW”) facility; that facility is to be completed in the future at 66 River Road.
  The Petitioners believe such use is at odds with the original purpose of the road, which was limited to mitigate wetlands impacts.  They believe the vehicle emissions, especially diesel emissions, from the DPW’s heavy trucks and equipment that would use the road would lead to substantially more air pollution in the area.  They conclude that the additional air pollution would either settle directly into the wetlands or run off the road and settle into and pollute the wetlands, thereby altering and damaging the wetlands and the habitat they provide in violation of the Wetlands Protection Act and the Wetlands Regulations.  As a consequence, the Petitioners seek to have a condition added to a Final Order of Conditions that would require the Town to file a Notice of Intent under the Wetlands Act and the Regulations (310 CMR 10.02) if and when the Town decided to use the road for access to the DPW facility to be completed in the future.  The Petitioners also asserted a second claim, positing that the project did not meet the wildlife habitat requirements of 310 CMR 10.55(4)(d) and 310 CMR 10.59.
MassDEP and the Town filed motions for summary decision under 310 CMR 1.01(11)(f), which the Petitioners opposed.  For the reasons discussed below, I recommend that MassDEP’s Commissioner issue a Final Decision allowing the motions for summary decision and affirming the SOC.  In sum, the Petitioners’ claim is too speculative and hypothetical because it is based upon unspecified activity that may occur in the future.  In addition, the alleged supporting evidence is insufficient as a matter of law and fails to address a number of necessary elements of proof.  The Petitioners also failed to offer any evidence or argument regarding why the alleged future vehicular emissions could not be adequately regulated under MassDEP’s regulatory program that covers air emissions.  Last, the Petitioners failed to present any evidence relative to the second claim—that the project does not meet the wildlife habitat requirements of 310 CMR 10.55(4)(d) and 310 CMR 10.59.  As a consequence, they have abandoned that claim, warranting the entry of summary decision.     

STANDARD OF REVIEW
The Petitioners had the burden of going forward by producing credible evidence in support of their position.  Matter of Town of Freetown, Docket No. 91-103, Recommended Final Decision (February 14, 2001), adopted by Final Decision (February 26, 2001) ("the Department has consistently placed the burden of going forward in permit appeals on the parties opposing the Department's position.").  
The Adjudicatory Rules, 310 CMR 1.01(11)(f), provide for the issuance of summary decision where the pleadings together with the affidavits show that there is no genuine issue as to any material fact and that the moving party is entitled to a decision in its favor as a matter of law.  See e.g. Matter of Papp, Docket No. DEP-05-066, Recommended Final Decision, (November 8, 2005), adopted by Final Decision (December 27, 2005); Matter of Lowes Home Centers Inc., Docket No. WET-09-013, Recommended Final Decision (January 23, 2009), adopted by Final Decision (February 18, 2009).  A motion for summary decision in an administrative appeal is similar to a motion for summary judgment in a civil lawsuit.  See Matter of Lowe's Home Centers, Inc., supra, (citing Massachusetts Outdoor Advertising Council v. Outdoor Advertising Board, 9 Mass. App. Ct. 775, 785-86 (1980)).
DISCUSSION

MassDEP and the Town argue summary decision should be entered on the claim to require a Notice of Intent if the road’s purpose is converted for DPW access.  They argue that the Petitioners’ claim is too speculative and hypothetical, requiring conjecture regarding whether the road will serve as DPW access, when that access will commence, and what, if any, the wetlands impacts will be.  They assert that this appeal should focus on the project that was under review and approved in the SOC.  I agree.  
A Notice of Intent is required when an “activity” in the Resource Area or Buffer Zone will alter a Resource Area.  310 CMR 10.02(2).  Here, the state of the administrative record is too uncertain, speculative, and hypothetical to determine whether there will be Resource Area alterations that would require the filing of a Notice of Intent.  The Petitioners’ focus on the possible future impacts to wetlands from potentially different usage of an existing roadway is too speculative and hypothetical.
  Quite simply, there are too many unknown variables and factors, including whether and to what extent the roadway’s purpose will be altered.  As a consequence, wetland impacts are unknown, and summary decision is appropriate.  See Matter of Building Center, Inc., Docket No. 2002-230, Recommended Final Decision (March 19, 2004), adopted by Final Decision (June 10, 2004); Matter of Gormally, Docket No. 2003-037, Recommended Final Decision (November 4, 2003), adopted by Final Decision (November 19, 2003); see also Lakeside Builders v. Planning Board of Franklin, 56 Mass. App. Ct. 842, 849, 780 N.E.2d 944 (2002) (claim was not ripe because there had not been a final authoritative determination regarding the maximum allowable use of the locus);  Ernst & Young v. Depositers Economic Protection, 45 F.3d 530, 536 (1st Cir. 1995) (critical question concerning fitness for review is whether claim involves uncertain and contingent events that may not occur as anticipated or may not occur at all).
In addition, the evidence presented by the Petitioners relating to asserted wetlands impacts is too speculative and vague as a matter of law; and it fails to demonstrate that the Petitioners’ expert is sufficiently qualified to testify regarding impacts, even assuming the alleged impacts were to be considered.  The Petitioners’ supporting evidence indicate that their expert, Thomas Sciacca, has a good understanding of diesel engines and pollutants from heavy trucks and equipment, but he has presented no evidence showing that he has the background or qualifications to competently assess the alleged impacts from such pollutants on the wetland Resource Areas themselves.  Matter of Town of Hopkinton, Docket Nos. 2007-148 and 165, Recommended Final Decision (October 7, 2009), adopted by Final Decision (October 9, 2009) (witness must be competent to testify in particular area of expertise).  In addition, even if he were qualified to testify to wetlands impacts, he has provided no competent testimony on that point.  He testified only that unburned hydrocarbons and soot in liquid and solid form from large diesel engines will be deposited locally in the surrounding wetlands and onto the road, which will then run off into the wetlands, polluting and damaging them and their wildlife habitat.
  He testified that the soot contains a large variety of organic and inorganic toxins, such as Polycyclic Aromatic Hydrocarbons (a/k/a PAHs).  There is no testimony quantifying the amount of emissions that will result, the extent to which the resource areas will allegedly become polluted from such emissions, and the amount of pollution necessary to negatively alter the Resource Areas’ and their wildlife habitat.  For all the above reasons, summary decision should be entered against the Petitioners on their first claim.
In addition to the above arguments, MassDEP and the Town argue that that summary decision should be entered because the Petitioners’ first claim relates to air emissions, which, they argue, are not regulated under the Wetlands Protection Act and Regulations.  It is noteworthy that claims brought under the Wetlands Act and Regulations that are premised upon air emissions have generally not succeeded or have been held to be non-justiciable under the Act and the Regulations.  See generally Matter of Leavitt/Pheeny’s Island, Docket No. 2012-024, Recommended Final Decision (March 28, 2013), adopted by Final Decision (April 2, 2013); Matter of Milton, Docket No. WET 2011-030, Recommended Final Decision, March 29, 2012, adopted by Final Decision (April 6, 2012); Matter of Horne, Docket No. WET-2010-015, Recommended Final Decision (September 23, 2011) , adopted by Final Decision (November 2, 2011); Matter of W.J.G. Realty Trust, Docket No. 2002-145, Recommended Final Decision (April 22, 2003), adopted by Final Decision (May 12, 2003);  Matter of Town of Nantucket, Docket No. 87-156, Final Decision (July 15, 1988); Matter of Hanover, Docket No. 31-117, Dismissal (August 24, 1983) ; compare Varian Semiconductor, Docket No. 2007-049, Recommended Final Decision (June 14, 2007) (appeal dismissed when the noise and mechanical operation of wind turbine above the vernal pool were not “alleged to be related to the wetlands functions of the BVW in providing habitat . . . .” ), adopted by Final Decision (June 15, 2007); Matter of Vecchione, Docket No. WET 2014-008, Recommended Final Decision (August 28, 2914), adopted by Final Decision (September 23, 2014) (there was jurisdiction when the wetlands adjacent to dirt road would be “harmed by erosion or discharges from the commercial trucking” travel on the road); see also Lovequist v. Conservation Commission of Town of Dennis, 379 Mass. 7, 14, 393 N.E.2d 858, 863 (1979) (a local ordinance that had the “dominant purpose” of protecting wetlands and “wetland values” did not include the regulation of air pollution and noise).
In contrast, emissions to the ambient air are expressly regulated with respect to humans, other animals, and vegetation under the state Clean Air Act and its related regulations. See 310 CMR 7.00 and 7.10; Department Policy 90-001; G.L. c. 111 §§ 142A-O.  “Air pollution” is defined as the “presence in the ambient air space of one or more air contaminants or combinations thereof in such concentrations and of such duration as to . . . be . . . potentially injurious to human or animal life, to vegetation, or to property.”  310 CMR 7.00 (emphasis added).  An “air contaminant” is any “substance or man-made physical phenomenon in the ambient air space and includes, but is not limited to, dust, flyash, gas, fume, mist, odor, smoke, vapor, pollen, microorganism, radioactive material, radiation, heat, sound, any combination thereof, or any decay or reaction product thereof.”  Id. (emphasis added).  
In fact, under the Clean Air Act and its regulations, MassDEP regulates diesel emissions from vehicles and other sources.  It has promulgated standards, including heavy-duty diesel vehicular testing requirements that are intended to be protective of the public health, welfare, and the environment under certain circumstances.
    
In contrast, the Wetlands Act and Regulations are generally focused on physical activity in the Buffer Zone or Resources Areas that alter those areas.  The Wetlands Regulations require the filing of a Notice of Intent for “any activity proposed or undertaken within” a Resource Area or Buffer Zone which will alter a Resource Area.  310 CMR 10.02(1) and (2).  The definition of “activity” generally includes actions that are direct physical alterations: “any form of draining, dumping, dredging, damming, discharging, excavating, filling or grading; the erection, reconstruction or expansion of any buildings or structures; the driving of pilings; the construction or improvement of roads and other ways; the changing of run-off characteristics; the intercepting or diverging of ground or surface water; the installation of drainage, sewage and water systems; the discharging of pollutants; the destruction of plant life; and any other changing of the physical characteristics of land.”
  But the preceding definition includes one notable item—“the discharging of pollutants.”  Here, the Petitioners focus on the discharge of pollutants that they believe will ultimately be deposited in the wetlands.  But the vehicular source of those pollutants is generally regulated under MassDEP’s air program, not its wetlands program.  And the Petitioners have not presently offered any evidence or argument regarding why MassDEP’s air program and its regulatory authority would not be sufficiently protective of the wetlands if the road’s purpose was altered in the future to serve as the primary access for DPW vehicles.  For this additional reason, summary decision should be entered against the Petitioners on their first claim.
      
The Petitioners did not submit any evidence relating to the second issue, whether the  project meets the wildlife habitat requirements of 310 CMR 10.55(4)(d) and 310 CMR 10.59.  They have thus abandoned that issue and summary decision should be entered against them on that claim.

CONCLUSION
For the reasons discussed above, I recommend that MassDEP’s Commissioner issue a Final Decision allowing MassDEP’s and the Town’s motions for summary decision and affirming the SOC.  In sum, the Petitioners’ claim is too speculative and hypothetical because it is based upon unspecified activity that may occur in the future.  In addition, the alleged supporting evidence is insufficient as a matter of law and fails to address a number of necessary elements of proof.  The Petitioners also failed to offer any evidence or argument regarding why the alleged future vehicular emissions could not be adequately regulated under MassDEP’s regulatory program that covers air emissions.  Last, the Petitioners failed to present any evidence relative to the second claim—that the project does not meet the wildlife habitat requirements of 310 CMR 10.55(4)(d) and 310 CMR 10.59.  As a consequence, they have abandoned that claim, warranting the entry of summary decision.     
NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
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� Presently the DPW facility is accessed mostly via River Road.  


�Typically, increased roadway usage does not require a Notice of Intent.  The Petitioners believe this is not the typical case because what is at issue here is a possible road usage that is different in kind from that which was originally permitted in the wetlands.


  


�“Examples of [prohibited wetland] alterations include, but are not limited to, . . . (d) the changing of water temperature, biochemical oxygen demand (BOD), and other physical, biological or chemical characteristics of the receiving water.”  310 CMR 19.04 (“alter”).





� See � HYPERLINK "http://www.mass.gov/eea/agencies/massdep/air/programs/diesel-fuel-vehicles-and-pollution.html#1" �http://www.mass.gov/eea/agencies/massdep/air/programs/diesel-fuel-vehicles-and-pollution.html#1�


� 310 CMR 10.04 (“activity”).


�It should be noted that the Wetlands Regulations allow jurisdiction over any “activity” outside the Buffer Zone or the Resource Area that is shown to have actually altered the Resource Area, which then may require the filing of a Notice of Intent or enforcement.  310 CMR 10.02(2)(d).  





� It is noteworthy that the administrative record includes a written statement from the Natural Heritage and Endangered Species Program that the project will not adversely affect the actual resource area habitat of state protected rare wildlife species.  See 310 CMR 10.55(4)(d) and 10.59 (NHESP opinion is presumed to be correct).
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