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STATEMENT OF THE ISSUES

1. Whether Waltham”s enforcement of its zoning code,
resulting in denial of Tracer Lane’s request to use
residential property in Waltham as an access road to
abutting commercial property iIn Lexington to build a
solar energy facility, violatedG.L. c. 40A, 8 3 where
the provision prohibits only direct regulation of solar
energy systems and not incidental effects on the same by
otherwise reasonable zoning laws.

2. Whether Waltham, which will receive no benefit from
the solar installation, must nevertheless set aside i1ts
prohibition against commercial activity in a residential
zone to allow Tracer Lane to use a single-family
residence lot to build an access road to construct and
thereafter maintain a solar power plant In neighboring
Lexington.

3. Whether the Land Court’s decision denying the
City’s Motion for Summary Judgment and granting Summary
Judgment to Tracer Lane was fundamentally flawed where
it misrepresented the City’s argument, ignored evidence
presented by the City that contradicted the premise upon
which the decision was based, and misinterpreted and
misapplied recent Land Court decisions regarding the

solar provision.
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4. There are no appellate decisions concerning G.L. c.
40A, 8 3, para. 9 and recent decisions from the Land
Court appear to be conflicted regarding the extent to
which  municipalities may regulate solar energy
installations necessitating the Court’s guidance.

5. Whether G.L. c. 40A, 8§ 3, para. 9 permits a
municipality to prohibit commercial solar facilities in
some zoned areas 1T 1t permits them in others.

STATEMENT OF THE CASE

The City of Waltham (““City” or “Waltham”) brings
this appeal from the March 5, 2021 decision of Land Court
Judge Howard P. Speicher granting appellee Tracer Lane
Il Realty, LLC’s (“Tracer Lane”) motion fTor summary
judgment and denying the City’s motion Tfor summary
judgment. (RA7, AD 56)

Tracer Lane owns both a parcel of commercially
zoned property in Lexington and an abutting
residentially zoned property in Waltham. 1t informally
sought permission from the City to use the residential
property, which is Improved by a single-family suburban
home, as an access road to the Lexington property to
construct a 1+ megawatt solar energy fTacility and
thereafter to maintain the facility. (AD 71) When the

City denied the request pursuant to its zoning code that
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prohibits commercial activity in residentially zoned
areas, Tracer Lane brought an action requesting
declaratory relief under G.L. c. 240, 8§ 14A, claiming
that the Waltham zoning code does not specifically
permit solar power arrays and, thus, is iIn violation of
G.L. c. 40A, 8 3, T 9. (AD 71-81) The City contended, in
part, that Section 3.245 of the code allows large scale
solar installations, which qualify as energy power
plants, as-of-right 1iIn industrial 2zones, and that,
although not codified, Waltham’s practice has been to
allow - by permit, special permit, or variance - solar
installations 1i1n commercial districts, as well as
accessory use solar installations in both commercial and
residential districts. (RA 21-25)

After conducting limited discovery, the parties
filed cross-motions for summary judgment. The Land
Court Judge’s decision granting summary judgment to
Tracer Lane 1is primarily based on the premise that,
assuming arguendo Waltham’s zoning code permits as-of-
right solar installations in industrial areas but no
solar facilities anywhere else, that represents less
than 2% of Waltham®s land area and, therefore, iIs an
unreasonable regulation pursuant to G.L. c. 40A, § 3.

(AD 71-81)
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SUMMARY OF THE ARGUMENT

. The Land Court erred in finding that the City’s

refusal to permit Tracer Lane’s proposed use of the
residential property in Waltham as an access road to
commercially zoned land in Lexington to construct a

solar array violated G.L. c. 40A, § 3.

. Waltham’s enforcement of i1ts zoning code was not a

direct regulation against construction of the solar

array in violation of G.L. c. 40A, 8 3.

.Even 1f G.L. c. 40A, 8 3 applies to the case at bar,

Tracer Lane’s proposed use of 119 Sherbourne Place is
not permitted.

The City does not prohibit nor unreasonably
regulate solar installations in violation of G.L. c.
40a, 8 3, and the Land Court erred in focusing only
on as-of-right use in industrial areas and ignhoring
evidence of city-wide solar installations to justify

granting summary judgment to Tracer Lane.

. The City permits solar installations in all zoning

areas.

. The City of Waltham does not unreasonably regulate

solar installation.

. The Land Court erred in ignoring evidence of permitted

solar 1installations throughout Waltham and iIn 1its
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misinterpretation of the Northbridge and PLH Land
Court decisions.

STATEMENT OF THE FACTS

A. Tracer Lane’s Lexington and Waltham properties.

Tracer Lane is the owner of a 30-acre parcel of
land located in Lexington and zoned as
commercial/manufacturing. (RA 26-28, 30-32) The land is
unimproved except Tfor “electric transmission lines
running over a 250-foot wide NSTAR Electric Co.
easement.” (AD 63) Tracer Lane is also the owner of a
separate, adjacent parcel located i1in Waltham at 119
Sherbourne Place. (RA 44-45) That property is located
in an area designated as Residential Zone RA2 at the end
of a cul-de-sac of well-maintained, up-scale, single-
family homes. (RA 46-49) Zone RA2 requires a minimum
lot size of 15,000 square feet and frontage of 80 feet
for each home.

The general neighborhood of Sherbourne Place is an
exclusive area of Waltham bordering on Lincoln to the
immediate west and Lexington to the immediate north and
northeast and has many of the qualities found in the
residential areas of those wealthier communities, which
iIs reflected in Waltham’s assessment of Tracer Lane’s

property and its neighbors” at well over $800,000 each.

10
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(RA 52-54, 55-62) Several of the streets In the Iimmediate
area are also cul-de-sacs, so have no through traffic.
(RA 52-54)

Section 3.4 Table of Uses of the Waltham Zoning
Code prohibits commercial activity In an RA2 zone. (AD
72) Accordingly, there are no commercial properties or
commercial use of properties in the Sherbourne Place
neighborhood. (RA 64)
B. Proposed solar installation and means of access.

Tracer Lane 1intends to erect on the Lexington
property a 1.0 MW commercial solar array covering 6.5
acres of a 30-acre lot and involving at least 3,916 solar
panels and “two areas .. consisting of equipment located
on concrete pads” and has hired civil engineering firm
Beals and Thomas to manage the project. (RA 27-28, 68-
94) The Lexington property has no frontage on a public
way, but Tracer Lane considered three possible means of
access. (RA 32-33, 95-101)

The First and most desirable was to obtain a license
from the City of Cambridge to use a cart path/access
road owned and used by Cambridge to access the nearby
Cambridge Reservoir and also used by right of easement
by Eversource to access its power lines located on a

swath of land on Tracer Lane’s Lexington property, over

11
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which Eversource also has an easement. (RA 30-32, 102-
107) Although talks with Cambridge officials were
initially promising, ultimately the Cambridge Law
Department opined that such a license was contrary to
Article 97 of the Amendments to the Massachusetts
Constitution and, therefore, statutorily barred. (RA 30-
32, 108-109)

Tracer Lane also considered a right of way off a
private way also named Tracer Lane! in Waltham that could
access the Lexington property across wetlands in Waltham
and Lexington. (RA 30-33) It believed 1t had “a clear
permitting path forward to access the site through the
wetland resource areas ...” (RA 110-115) Specifically,
the civil engineering company opined that the solar
array qualified “for limited project status” under 310
CMR 10.53(t), which allows for construction of a new
access roadway needed to transport equipment to a
renewable energy project site, “where reasonable
alternative means of access to an upland area 1is
unavailable.” (RA 95-101) In 2018, in anticipation of
developing this means of access, Tracer Lane prepared,

but did not file, the requisite Notices of Intent of the

1 Now named Data Drive.

12
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project to both Lexington and Waltham Conservation
Commissions. (RA 116-152, 30-33)

The third alternative was to access the Lexington
property through the Sherbourne Place residential
property both for construction and future maintenance
purposes. Such use, according to Tracer Lane’s expert,
would “require removal of the existing trees between
119 Sherbourne Place and the abutting neighbor’s lot

., [and] [c]learing and grubbing and establishment of
a crushed stone driveway. Upon completion of
construction the driveway of 119 Sherbourne Place may
need to be repaved due to damage from construction
vehicle traffic and the crushed stone access replaced
with another means for access for occasional
maintenance.” (RA 100)

The solar project anticipates erection of
approximately 3,916 panels each measuring 6”57 x 3”3”7 .
Conservatively, p reparation of the Lexington site and
construction of the solar array would require vehicular
traffic of at least 3900 heavy truck trips over at least
a six-month period travelling through the Sherbourne
Place residential neighborhood. (RA 38-39) Thereafter,
maintenance of the land and array would necessitate at

least 12 visits annually. (RA 153-170)

13
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C. Permitted solar installations in Waltham.

Tracer Lane’s proposed solar array falls within the
industry accepted description of a power station or
plant.(RA 174) Section 3.245 of the Waltham zoning code,
entitled “Gas works, electric Jlighting and power
stations,” expressly permits as-of-right in industrial
zones “[e]stablishments for the generation of power for
public or private consumption purposes that are further
regulated by Massachusetts General Laws.” (AD 77) “Power
station” is defined in Merriam-Webster®s Dictionary as a
“power plant.” (RA 177-178) A power plant is an industrial
facility that generates electricity from primary energy
sources, including fossil fuel, nuclear energy, and
alternative energy sources (solar, wind, geothermal,
biomass, and hydropower). (RA 179-184) “Photovoltaic (PV)
systems use solar electric cells that convert solar
radiation directly into electricity. Individual PV cells
are arranged into modules (panels) of varying
electricity-producing capacities. PV systems range from
single PV cells for powering calculators to large power
plants with hundreds of modules to generate large amounts
of electricity.” (A 185-187) According to the U.S. Energy
Information Administration (E1A), “fu]jtility-scale

[photovoltaic] power plants have at least 1,000 kilowatts

14
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(or one megawatt) of electricity generating capacity.”
(RA 185-187)

In addition to as-of-right solar power plants in
industrial zoned areas, the City allows various sizes of
solar arrays iIn commercially zoned areas as an as-of-
right accessory use or by permit issued by the Building
Inspector, special permit issued by the Waltham City
Council, or variance granted by the Zoning Board of
Appeals. (RA 189-194, 195-200, 201-209) Further, Section
3.211 of the Waltham Zoning Code allows by right in
residential zones “[a]ccessory use customarily incidental
to any residential use permitted herein, provided that
such use shall not include any activity conducted for
gain, or any private walk or way giving access to such
activity or any activity prohibited under this chapter.”
(AD 71) A stroll around Waltham establishes that solar
arrays on residential properties are common and thus
permitted in the City. (RA 210-261)

STANDARD OF REVIEW

An appellate court’s review of a lower court’s
decision on cross motions for summary judgment is de
novo, construing all evidence 1iIn the Ilight most
favorable to the party against whom judgment has

entered. Biewald v. Seven Ten Storage Software,

15
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Inc., 94 Mass.App.Ct. 376, 382 (2018); Albahari v.
Zoning Bd. of Appeals of Brewster, 76 Mass.App.Ct. 245,
248 n. 4, (2010); DiLiddo v. Oxford St. Realty, Inc., 450
Mass. 66, 70 (2007).

ARGUMENT

I.THE LAND COURT ERRED IN FINDING THAT THE CITY”S
REFUSAL TO PERMIT TRACER LANE”S PROPOSED USE OF THE
RESIDENTIAL PROPERTY IN WALTHAM AS AN ACCESS ROAD TO
COMMERCIALLY ZONED LAND IN LEXINGTON TO CONSTRUCT A
SOLAR ARRAY VIOLATED G.L. C. 40A, 8 3.

A. Waltham”s enforcement of its Zoning Code was not a
direct regulation against construction of the
solar array in violation of § 3.

Aware that Waltham prohibits commercial activity in
residentially zoned areas, Tracer Lane crafted 1its
Complaint to allege that the City’s denial of the request
to use the Sherbourne Place residential property to
access a proposed solar power plant in Lexington was a
violation of G.L. c. 40A, 8 3, 1 9. The Land Court’s
adoption of that argument is misplaced. Tracer Lane’s
request was not to construct a solar plant on the
residential property in Waltham, but to use the property
solely as an access road to i1ts commercial property in
Lexington where the array would be located. The City’s
denial of the request was not designed to prevent

construction of the solar array and, indeed, does not

preclude Tracer Lane from constructing or thereafter
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maintaining the solar installation; thus, 1t does not
violate G.L. c. 40A, § 3.

G.L. c. 40A, 8 3, 1 9 provides:

No zoning ordinance or by-law shall

prohibit or unreasonably regulate the

installation of solar energy systems or the
building of structures that facilitate the
collection of solar energy, except where
necessary to protect the public health,

safety or welfare.

IT Tracer Lane sought to build the solar array in
Waltham, the statute’s applicability would not be 1iIn
question and the analysis would be of the reasonableness
of Waltham’s regulations. However, no part of the array
will be located in Waltham, and the City’s denial was
not iIntended to i1mpede Tracer Lane’s objective of
constructing a solar array, but to preserve the
residential nature of Sherbourne Place.

Tracer Lane’s reliance on 8 3 as i1t applies to
Waltham’s denial iswithout merit where it is established
law that the provision “should be construed to prohibit
only “direct” regulation” of those categories protected
by the statute, not iIncidental effects of otherwise
reasonable limitations. 81 Spooner Road LLC v. Town of
Brookline, 425 Mass. 109, 116 (2008).

Spooner concerned G.L. c. 40A, 8 3, T 2, which

prohibits municipal regulation of the interior area of
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a single-family residence but provides for reasonable
regulations concerning bulk and height of such
buildings, as well various lot related restrictions.
Id. at 110. The plaintiff developer challenged the
validity of Brookline’s bylaws that limited the maximum
floor-to-area ratio and the exterior and bulk of single-
family dwellings, arguing that the bylaws violated § 3
to the extent they had any effect on the iInterior area
of the homes to be built. 1Id. at 111. The Land Court
rejected the argument, holding that although the
particular bylaw at issue designed to minimize bulk of
the home would necessarily also affect its interior
dimensions, it would do so only “incidentally.” 1d. at
110. On appeal, the Supreme Judicial Court upheld the
Land Court ruling, agreeing with the town’s position
that 8 3 “should be construed to prohibit only “direct”
regulation of interior area, and not incidental effects
of reasonable dimensional, bulk, and density
requirements.” 1d. at 116.

Spooner did not create new zoning law. In Radcliffe
College v. City of Cambridge, 350 Mass. 613 (1966), the
plaintiff challenged the city’s attempt to enforce an
ordinance requiring off-street parking, claiming it

would necessitate turning land used as a quadrangle iInto
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a parking area and thus would violate then G.L. c. 40A,
8§ 2 (repealed in 1987) that prohibited any limitation on
land used for educational purposes. Id. at 614. In
rejecting the plaintiff’s argument, the SJC noted that
the ordinance was designed to alleviate the city’s
chronic parking problem and that the plaintiff’s
compliance with 1ts vrequirements, while requiring
““choices among the proper educational purposes of the
institution” would not “impede the reasonable use of the
college’s land for its educational purposes.” 1Id. at
618. In essence, the city ordinance was not directly
targeting the college’s use of its otherwise statutorily
protected educational facilities even if its enforcement
incidentally affected use of those same facilities, and
thus was not violative of c. 40A, 1 2. Id.

In this instance, the City has presented no direct
impediment to any aspect of Tracer Lane’s solar project.
Waltham”s enforcement of section 3.4 of 1ts zoning code
with respect to permitted uses iIn city residential
areas, as in Spooner and Radcliffe College, is wholly
reasonable, directly related to its zoning goals, and
its effects merely iIncidental to Tracer Lane’s solar
array ambitions. See Town of Seekonk v. John J. McHale

& Sons, Inc., 325 Mass. 271, 274 (1950) (enforcement of
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bylaw limiting use of residentially zoned property had
only 1indirect and collateral effect on plaintiff’s
proposed commercial activity since property still
otherwise usable). Forcing the City to disregard the
rights and expectations of owners of residentially zoned
property to accommodate construction of a facility not
within Waltham “would deprive the town of all ability to
regulate “density of population and intensity of use’”
that is not mandated by § 3. Spooner at 117. See also,
Trustees of Tufts College v. City of Medford, 415 Mass.
753, 759 (1993) (institution protected by Dover
Amendment “must comply with reasonable regulations
designed to preserve a comfortable, desirable community”
and c. 40A, 8 3 “is iIntended to encourage “a degree of
accommodation between concern....””"); Town of Brookline
v. Co-Ray Realty Co., 326 Mass. 206, 213 (1950) (although
by-law precluded plaintiff’s intended use of property,
it did not bar all uses and thus was reasonable).

Where the City’s denial is not directly related to
constructions of a solar energy fTacility 1iIn 1its
community, 8 3 1is not implicated and should not be
bootstrapped 1iInto the discussion because of the

incidental effect of code enforcement.
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B. Even if G.L. c. 40A, 8 3 applies to the case at
bar, Tracer Lane’s proposed use of 119 Sherbourne
Place is not permitted.

Cities and towns have independent municipal powers

to adopt ordinances “for the protection of the public
health, safety and general welfare.” Durand v. 1IDC
Bellingham, LLC 440 Mass. 45, 50-52 (2003). Such
independent police powers include the right to enact
zoning ordinances to control “land usages in an orderly,
efficient, and safe manner to promote the public
welfare.” 1d. An ordinance has a strong presumption of
validity unless a party can demonstrate that i1t 1is
“arbitrary and unreasonable, or substantially unrelated
to the public health, safety .. or general welfare.”
Johnson v. Edgartown, 425 Mass 117, 121 (1997). Such
deference afforded local zoning laws is “consistent with
the deference extended to other legislative
acts.” See Connors V. Boston, 430 Mass. 31, 35
(1999) (municipal acts presumed to be valid unless
inconsistent with State or Federal law); Commonwealth v.
Henry*s Drywall Co., 366 Mass. 539, 543 n. 5
(1974) (court will defer to legislature unless statute

“patently offensive”); W.R. Grace & Co.-Conn. v. City

Council of Cambridge, 56 Mass.App.Ct. 559, 566
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(2002) (““‘we accord municipalities deference as to their
legislative choices™).

Tracer Lane’s Complaint makes no claim that its
Waltham property i1s incorrectly zoned nor did the Land
Court so find; the company instead seeks to change the
intended use of the property to accommodate development
of its Lexington commercial property. The Land Court’s
subsequent allowance of Tracer Lane’s motion for summary
judgment 1is inconsistent with the accepted general
principles that grant deference to legislative
enactments and restrict property usage to that permitted
by local zoning laws. Whittemore v. Building Inspector
of Falmouth, 313 Mass. 248, 249 (1943) (not permissible
to single out one lot to essentially become industrial
district and subject to less onerous regulations where
situated within “long-established residential area” and
“surrounded on all sides for a substantial distance by
an area zoned for single residences™).

Some background of the nature of Tracer Lane’s
Waltham property is warranted. Number 119 Sherbourne
Place is located in Residential Zone RA2 at the end of
a cul-de-sac consisting of well-maintained, up-scale
single-family homes. (RA 49-54) Zone RA2 requires a

minimum lot size of 15,000 square feet and frontage of
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80 feet for each home. The general neighborhood of
Sherbourne Place 1i1s an exclusive area of Waltham
bordering on Lincoln to the immediate west and Lexington
to the Immediate north and north east and has many of
the qualities found i1n the residential areas of those
wealthier communities, reflected in Waltham”s assessment
of Tracer Lane’s property and its neighbors at well over
$800,000 each. (RA 59-62)

Several of the streets iIn the immediate area are
also cul-de-sacs, so have no through traffic and thus
are used mainly only by residents and their visitors.
(RA 53-54) Section 3.4 Table of Uses of the Waltham
Zoning Code prohibits commercial as-of-right use iIn an
RA2 zone. (AD 72) Accordingly, there are no commercial
properties or commercial use of properties 1iIn the
Sherbourne Place neighborhood. Notwithstanding the
decidedly  tranquil, picturesque nature of the
neighborhood, Tracer Lane seeks, and the Land Court has
granted i1t the right, to carve out the company’s single
lot and transform iInto an access road to accommodate
trucks, heavy equipment, Jloaders, and other such
vehicles to develop 1ts Lexington property.

The extent of the proposed commercial activity in

the neighborhood cannot be underestimated. According to
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initial calculations prepared by Tracer Lane’s agents,
the project involves a minimum of 716 ‘“construction
material truckloads” rolling along Sherbourne Place to
the property for preparation of the Lexington site and
installation of the solar array. (RA 262-263) Since the
construction vehicles must also leave the property -
carrying the stumps, topsoil, cut trees, and other
debris necessary to prepare the site — that would result
in excess of 1400 vehicles driving through the
neighborhood. (RA 264-266)

As shocking and burdensome as those numbers appear,
Tracer Lane’s own estimates reveal a fTar greater
potential 1impact. Answer No. 20 of 1its Answers to
Interrogatories regarding anticipated traffic on
Sherbourne Palace associated with the project estimates
a maximum of 32 trucks and a minimum of 15 trucks each
day of preparation of the site and construction and 15
trucks each day during erection of the panels. (RA 38-
39) Assuming at least a six-month, Monday through Friday
construction window with a minimum 15 trucks making
return trips each day, the number of vehicles using
Sherbourne Place during the project rises,
conservatively, to at least 3900 (26 weeks x 5 days x 15

trucks x 2 for return). Further, these numbers do not
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include personal vehicles used by workers conducting the
preparation and construction which would be parked on
Sherbourne Place for the duration of each workday.
Tracer Lane anticipates that “crew will park off site to
the maximum extent practicable” — an acknowledgement
that it cannot guarantee construction employee vehicles
will not be parked on Sherburne Place for at least six
months. (RA 38-39)

Tracer Lane argues that such activity would be
temporary, but that sidesteps the intensity of the
commercial activity during that period. Construction of
the solar array, according to one proposal submitted to
Tracer Lane, would include tree and stump removal and
grinding, top soil removal, drainage installation,
erection of dams, concrete pad construction for electric
power equipment, gravel spreading, fence installation,
solar array installation, among many activities, most of
which are dirty, dusty tasks requiring heavy machinery.
(RA 264-269)

The trucks which must necessarily traverse
Sherbourne Place if it is used as an access road will
be different in kind from those vehicles normally found
in such a neighborhood both in terms of size and nature.

Instead of a sedan or a light truck driving by, property
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owners would have to endure thousands of heavy trucks
and industrial vehicles rumbling along their quiet road.
Additionally, Tracer Lane’s argument that such activity
would be temporary 1ignores that 1ts request for
commercial use of the Waltham property encompasses not
just the initial construction of the array, but
maintenance of it thereafter.

A “Site Owner’s Manual” prepared for Tracer Lane by
its engineering Tfirm outlines “source control and
pollution prevention measures and maintenance
requirements of stormwater best management practices
(BMPs) associated with the proposed development.” (RA
153-170) Proposed maintenance of the property would
include regular mowing, application of fertilizers,
herbicides, and pesticides, snow removal, and
inspections and preventative maintenance of infiltration
trenches “after major storm events .. during the first
three months of operation and twice a year thereafter.”
(RA 160-163) The manual also notes the requirement for
regular inspection and maintenance of grassed swales and
spillways, including mowing and reseeding and sediment
and debris removal (RA 162) The report recommends 12
annual BMPs events, but these deal only with the land,

not the solar array.
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The proposed installation 1s a 1.0 MW array
involving at least 3,916 solar panels. Although solar
arrays can be remotely monitored, repairs or adjustments
must be performed manually, which will require site
visits by different personnel to those performing ground
maintenance since they presumably involve unrelated
skill sets. (RA 36-39) Additionally, as technology
advances, Tracer Lane may decide to replace the panels,
necessitating added extensive work and use of the
proposed Sherbourne Place property. Moreover, the
driveway which Tracer Lane must construct - leading from
the street through the trees at the side and rear of the
property to the abutting Lexington property - to support
the initial construction vehicles must be maintained at
the property for the anticipated maintenance tasks.

Thus, although Tracer Lane attempts to minimize its
future use of the property after installation of the
array, such use not only substantially alters the
suburban landscape of the site but guarantees multiple
visits each year of trucks with heavy equipment to
perform various emergency and maintenance tasks. As
noted, every single such commercial use i1s barred by the

Waltham zoning code.
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None of this i1s news to Tracer Lane, which fully
appreciated the inherent difficulties of such use, as
expressed iIn various emails and reports among its
managers and agents. A report to the City of Cambridge,
produced during Tracer Lane’s overture to that entity to
use a cart path owned by Cambridge which would have
provided access to Tracer Lane’s property, clearly
stated Tracer Lane’s own belief that 1t had no legal
right to use the Sherbourne Place property as an access
road. It states, in pertinent part:

Under Massachusetts law, Dbecause this

property 1i1s located 1i1n a single-family

residential zoning district (Waltham) and

the solar project is located 1n an industrial

district (Lexington), use of the residential

right of way would require a zoning variance

to allow for the less restrictive use of the

industrial district. It is unlikely that we

could establish a legal hardship and we would

face significant abutter opposition,

particularly where the project would present

no direct or indirect benefit in any form to

the City of Waltham.

(RA 270-272)

Another report from Beals and Thomas regarding
considerations for access to the solar project notes
that the Waltham property was not proposed for
construction access “iIn order to minimize abutter

concerns. However, they may be concerned about

maintenance access, as well as the clearing up to the
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back of their properties, anyway.” (RA 273-275) It
further notes: “Our prior experience with another solar
project indicated that access to commercial uses could
not be made through residentially zoned land, which may
prohibit use of this residential property for any access
(maintenance or construction)? (sic)” (RA 273-275) An
additional Beals and Thomas report from June 2017
acknowledged Section 3.89 of the Waltham Zoning Code
which prohibits secondary access through residential
zones where “commercial activity has a clear and legal
means of access through a nonresidential zoning
district...” (RA 100) It also admitted that using 119
Sherbourne Place as an access route would require
removal of the existing trees between 119Sherbourne
Place and the abutting neighbor’s lot, establishing the
access road and then, upon completion of construction,
repaving due to damage from construction vehicle
traffic.” (RA 100)

Notwithstanding Tracer Lane’s admissions of the
intensive truck traffic associated with the project, the
Land Court Judge ruled, “lI do not find the exact number
[of truck trips during construction] to be material,”
(AD 64) and “lI do not find the exact number of trips

projected post-construction .. to be material to the
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resolution of this case.” (AD 64) Failing to consider
the project’s disruption to and its effects on the
neighborhood goes against accepted principles of zoning.
Zoning 1s intended to stabilize the use of property,
protect areas from adverse uses, and guard property
owners in more restricted (e.g., residential) districts
against activities and uses permitted iIn less
restrictive (e.g., commercial) areas. Van Renselaar v.
City of Springfield, 58 Mass.App.Ct. 104 (2003). *“The
primary purpose of zoning with reference to land use is
the preservation in the public interest of certain
neighborhoods against uses which are believed to be
deleterious to such neighborhoods.” Picard v. Zoning Bd.
of Appeals of Westminster, 474 Mass. 570, 574 (2016)
quoting Circle Lounge & Grille, Inc. v. Board of Appeal
of Boston, 324 Mass. 427, 431 (1949).

It is well settled law 1In Massachusetts that
property iIn residential districts cannot be used as
access roadways to adjacent non-residentially zoned
lots. Harrison v. Building Inspector of Braintree, 350
Mass. 559, 561 (1966); Richardson v. Zoning Board of
Appeals of Framingham, 351 Mass. 351, 381 (1966). In
Harrison, the Court noted that the use of residentially

zoned land - which barred all industrial activity - as
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an access roadway for an adjacent industrial plant was
prohibited. 350 Mass. at 561. In Richardson, the Court
held that a proposed private road located in a single-
family zone and designed to access an apartment buirlding
in a multi-family zone was not permitted where the
single-family residential district did not list
apartments among its allowed uses of the land. 351 Mass.
at 381. Accord, Brookline v. Co-Ray Realty Co., Inc.,
326 Mass. 206, 211-212 (vacant land in single-family
resident district could not be used as rear entrance to
apartment house located on adjacent unrestricted lot);
Building Inspector of Dennis v. Harney, 2 Mass.App.Ct.
584, 585-586 (1974) (roadway to commercially zoned
property not permitted use in residential zone); Cary v.
Board of Appeals of Worcester, 340 Mass. 748, 752 (1960)
(invalid variance for parking for business extending
into residential zone).

This largely immutable rule applies even when the
differently zoned lot is in another municipality, as iIn
the case at bar. Beale v. Planning Board of Rockland,
423 Mass. 690, 698 (1996) (“Where a parcel of land lies
in two municipalities, each may apply 1ts zoning laws to
the portion that lies within 1ts boundaries™); Brookline

v. Co-Ray Realty Co., 326 Mass. 206, 211-213 (1950)
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(proposed use of property in Brookline single family
zone as rear yard and service entrance to rest of lot
located in Boston multi-family zone not permitted); Town
of Chelmsford v. Byrne, 6 Mass.App.Ct. 848, 849 (Mass.
App. Ct. 1978) (owner of land in industrial district
could not use part of the same lot located iIn adjacent
residential zone [in the same or another town] as access
roadway for industrial use). It stems from the basic
principle that ““a municipality ought to be accorded the
right to carry out the policies underlying its zoning
ordinance or by-law with respect to the actual uses made
within 1ts borders.” Burlington Sand & Gravel v.
Harvard, 26 Mass.App.Ct. 436, 439 (1988).

The only exception to this general rule is for
substantial hardship. Lapenas v. Zoning Bd. of Appeals
of Brockton, 352 Mass. 530, 533 (1967). However, the
holding In Lapenas has been held to be a *‘very narrow
exception to the principles expressed in the Brookline
and Harrison decisions and is limited in its application
by the peculiar facts involved.” Beale, 423 Mass at 699.

In Lapenas, the plaintiff’s property straddled two
adjacent towns with different respective zoning
designations. When the board of appeals for one town

denied the plaintiff’s variance, i1t essentially barred
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the plaintiff from using the whole parcel. The Court
held that this unusual circumstance, plus the incidental
benefit to abutting residences i1f the variance was
allowed, was enough to reverse the board’s decision.
Lapenas, 352 Mass. at 533. Absent such extenuating
facts, however, the substantial hardship standard is a
high bar to satisfy, and “courts have upheld
restrictions on use 1In one zone even when the
restrictions make access to property iIn another zone a
physical impossibility thereby effectively preventing
use of the land in the less-restricted zone.” Beale, 423
Mass at 700-701.

Here, the facts fall squarely within the majority
of cases that have denied prohibited access use 1in
residential areas: Tracer Lane’s Lexington property has
been zoned for commercial use, and 1its separately
purchased Waltham property is zoned for residential use,
but Tracer Lane intends to use the Waltham property as
a throughway to access the Lexington commercial solar
installation. Such use constitutes commercial use of a
residential property. Harrison, 350 Mass. at 561. The
City has the right to enforce i1ts zoning laws within its
boundaries, and accordingly, Tracer Lane cannot use its

residential Waltham property for commercial access.
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Beale, 423 Mass. at 698. The Land Court’s decision
acknowledged the well-established principle, but noted
it was in conflict with the protections set forth 1in
G.L. c. 40A, 8 3. (AD 56-71) This conclusion iIs in error.

There 1s no obstacle to Tracer Lane’s use of 1its
Lexington property that necessitates disregarding
Waltham”s zoning code as it relates to residential uses.
Tracer Lane has not asserted and cannot assert that it
has no other means of access to the property to
constitute a hardship substantial enough to overcome the
use restriction because i1t may do so from a commercially
zoned area of Waltham. Beale, 423 Mass at 700-701.
Specifically, the land designated for the solar array
may be reached via an existing right-of-way across land
at the end of Tracer Lane in Waltham. (RA 96-99) The
difficulty is that the right of way passes over a wetland
area in both Waltham and Lexington, but, as Tracer Lane
has acknowledged, that i1s not a bar to access use. (RA
96-99) After analyzing the potential permitting
requirements to cross the wetlands area, Tracer Lane’s
civil engineers opined that “there is a clear permitting
path forward to access the site through the wetland
resource areas ...”7 (RA 110-111) Specifically, the civil

engineer noted that the solar array qualifies *“for
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limited project status” under 310 CMR 10.53(t), which
allows for construction of a new access roadway needed
to transport equipment to a renewable energy project
site. (RA 95-110)

In anticipation of this means of access, iIn 2018
Tracer Lane prepared, but did not file, the requisite
Notices of Intent to both Lexington and Waltham
Conservation Commissions of the project. (RA 116-152)
The project narrative of the proposed Notice of Intent
to the Waltham Conservation Commission maintained that
the Tracer Lane wetland access was necessary because the
Cambridge Law Department had opined that i1ts cart path
was legally not available for use by Tracer Lane, but
did not mention the viability of the Sherbourne Place
property. (RA 132-139)

The drawback for that option from Tracer Lane’s
perspective was and remains the cost, which the civil
engineer calculated, depending on method and materials,
at between $77,800 and $192,000. (RA 279-280) This
compares to the projected cost of using the residential
property of “approximately $20,000.” (RA 279-280) It
also pales In comparison to the project’s projected 30-
year profits of tens of millions of dollars. (RA 282-

288) Certainly, the initial financial outlay to obtain
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approval to construct an access road across the wetland
would be recouped multiple times over once the
installation becomes operational.

In any event, whatever the cost savings Tracer Lane
may enjoy is iInsufficient to vary the permitted use of
119 Sherbourne Place. Bricknell Realty v. Board of
Appeals of Boston, 330 Mass. 676, 681 (1953) (fact that
owner unable to put premises to more profitable use is
a factor to be considered, but alone is not adequate
cause for granting variance). As stated in Everpure Ice
MFfg. Co., Inc., v. Board of Appeals of Lawrence, 324
Mass. 433 (1949), “[t]he loss of a gain which a landowner
might secure from the conduct of a new business upon
land properly included in a residential district is only
one element to be considered, but it i1s not a controlling
factor. It does not of itself furnish a sufficient reason
for the granting of a variance.” Id. at 438. The
Everpure court further noted that “[t]he financial
situation or pecuniary hardship of a single owner
affords no adequate ground for putting forth this
extraordinary power [a variance to build a commercial
parking lot in a residential zone] affecting other

property owners as well as the public.” 1d.
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Tracer Lane has not proffered sufficient evidence
that warrants disregarding the City’s prohibition of
commercial activity - regardless of the intensity of use
- 1In a residential zone and the Land Court’s decision
allowing the same should be reversed.

I1. THE CITY DOES NOT PROHIBIT NOR UNREASONABLY
REGULATE SOLAR INSTALLATIONS IN VIOLATION OF
G.L. C. 40A, 8 3, AND THE LAND COURT ERRED IN
FOCUSING ONLY ON AS-OF-RIGHT USE IN INDUSTRIAL
AREAS AND IGNORING EVIDENCE OF CITY-WIDE SOLAR
INSTALLATIONS TO JUSTIFY  GRANTING  SUMMARY
JUDGMENT TO TRACER LANE.

A_ The City permits solar installations in all zoning
areas.

Tracer Lane’s claim — which the Land Court did not
reach - that the Waltham zoning code prohibits solar
installations by virtue of i1ts omission of the specific
term “solar energy systems” in 1ts descriptions of
permitted uses in any zone, and is therefore violative of
the solar energy protection provision of G.L. c. 40, § 3,
T 9, is without merit. The zoning code expressly permits
solar installations without such specificity. Moreover,
no such specific reference is required under the statute:
paragraph nine merely requires that ‘“no zoning ordinance
or by-law shall prohibit or unreasonably regulate the

installation of solar energy systems or the building of
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structures that facilitate the collection of solar
energy...” G.L. c. 40, 8 3, 1 9.

The statute’s focus Is on encouraging greater use of
solar power and discouraging unreasonable regulation of
solar energy systems and not on ensuring that
municipalities use specific language to guarantee that
their use is allowed. It is sufficient that an existing
permitted use encompasses solar energy systems to satisfy
c. 40, 8 3, 1 9. Shuman v. Aldermen of Newton, 361 Mass.
758, 766 (1972) (“no fatal vagueness or uncertainty” in
zoning ordinance where proposed use fell within “common
and approved” meaning of words); Fordham v. Butera, 450
Mass. 42, 47 (2007) (bylaw need not include definition of
a word which has a “well-understood ordinary meaning”);
Berliner v. Feldman, 363 Mass. 767, 771 (1973),
quoting Commonwealth v. S.S. Kresge Co., 267 Mass. 145,
148 (1929) (bylaw regulating nonconforming uses not
lacking requisite certainty where word ““rebuild,”’
meaning to build again, 1Is an “everyday term”’ whose
meaning can be determined “according to the common and
approved usages of the language””). Where “solar energy
systems” fall within an existing as-of-right use iIn the
Waltham zoning code, Tracer Lane’s argument necessarily

fails. Haggerty v. Borrego Solar Sys., Inc., No. 15-CV-
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0800, 2016 WL 7645371, at *3 (Mass. Super. Oct. 3, 2016)
(Curran, J.) (court held as reasonable board®"s conclusion
that solar panel system fell under definition of “electric
generating” facility).

Section 3.245 of the Code, entitled “Gas works,

electric lighting and power stations,” expressly permits
as-of-right in industrial zones “[e]stablishments for the
generation of power fTor public or private consumption
purposes that are further regulated by Massachusetts
General Laws.” (AD 77) The code provides no definition of
any of the terms in the title, including power stations,
but the Court may look for guidance in defining same to
“ordinary principles of statutory construction” and give
undefined words “usual and accepted meanings [that] are
consistent with their statutory purpose.” Eastern Point,
LLC v. Zoning Board of Appeals of Gloucester, 74
Mass.App.Ct. 481, 486 (2009) (“meanings are derived from
sources presumably known to the statute’s enactors, such
as other legal contexts and dictionary definitions™) It
follows that scientific terms may be obtained from

relevant industry and government publications.
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“Power station” is defined iIn Merriam-Webster®s
Dictionary as a “power plant.”2 (RA 177-178) A power
plant is an industrial facility that generates
electricity from primary energy sources, including
fossil fuel, nuclear energy, and alternative energy
sources (solar, wind, geothermal, biomass, and
hydropower). (RA 179-182) ““Photovoltaic (PV) systems use
solar electric cells that convert solar radiation
directly 1into electricity. Individual PV cells are
arranged into modules (panels) of varying electricity-
producing capacities. PV systems range from single PV
cells for powering calculators to large power plants
with hundreds of modules to generate large amounts of
electricity.” (RA 184) The U.S. Energy Information
Administration (EIA) explains that “[u]tility-scale
[photovoltaic] power plants have at Ileast 1,000
kilowatts (or one megawatt) of electricity generating

capacity.” (RA 187)

2 Notably, an example of correct usage of the phrase
after the definition states: “In many parts of the world
skies clear of pollution have helped photovoltaic power
stations, which convert light into electricity, become
more productive and reliable.— The Economist, "Solar’s
new power New solar cells extract more energy from
sunshine,” 23 May 2020. (emphasis in original) (RA 178)
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By these definitions, therefore, Tracer Lane’s
proposed solar array is a power station or plant. Indeed,
Tracer Lane admitted as much in its Motion for Summary
Judgment Statement of Undisputed Material Facts, | 4:
“Developer iIntends to construct a 1-Megawatt solar energy
system .. [of] individual solar panels .. organized in rows
of varying lengths between 90 and 430 feet contained in
an area of approximately 413,600 square feet. The
Project’s sole purpose is to produce and contribute solar
energy to the electric grid in accordance with the SMART
program.” (RA 172) Haggerty, at 1 (“undisputed that the
solar collection Tfarm 1In question 1s an electric
generating fTacility.”) Since solar energy systems are
expressly permitted under Section 3.245, the Code is not
in violation of c. § 3, T 9.

In addition to permitting solar arrays in
industrial zones, Waltham also allows - although not
specifically codified - 1installation of solar panel
arrays in commercial zones as-of-right, by permit issued
by the Building Inspector, special permit issued by the
Waltham City Council, and variance granted by the Zoning
Board of Appeals. (RA 189-194, 195-200, 201-209)
Further, Section 3.211 of the City of Waltham”s Zoning

Code allows by right in residential zones, “[a]ccessory
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use customarily incidental to any residential use
permitted herein, provided that such use shall not
include any activity conducted for gain, or any private
walk or way giving access to such activity or any
activity prohibited under this chapter.” (AD 71) A
stroll around Waltham establishes that solar arrays on
residential properties are common and thus permitted in
the City. (RA 210-262)

Case law related to G.L. c. 40A 8 3 1 9 i1s limited,
but the Court may rely on interpretations of other
paragraphs in 8 3 for guidance. Petrucci v. Bd. of
Appeals of Westwood, 4 LCR 167, 168 (Mass. Land Ct. 1996)
(holding that where few cases iInterpret c. 40A 8 3’s
child care provision, extensive case law on 8 3’s
religious provisions could analogously be applied). In
so doing, courts have held that zoning by-laws do not
have to explicitly state the allowance of protected
categories, but need only not explicitly prohibit such
categories. See 1i1d. Accessory use has also been
recognized as an acceptable method of complying with §
3, as “[n]o distinction is made by the statute regarding
its applicability to “principal” or “accessory’
buildings.” Watros v. Greater Lynn Mental Health &

Retardation Ass’n, 421 Mass. 106, 113 (1995). Moreover,

42



Massachusetts Appeals Court  Case: 2021-P-0429  Filed: 8/23/2021 11:05 AM

interpretation of 8 3 should not be literal “if the
result will be to thwart or hamper the accomplishment of
the statute’s obvious purpose, and if another
construction which would avoid this undesirable result
iIs possible,” so long as i1t 1s compatible with
legislative intent. Id.

Thus, Tracer Lane’s assertion that the Waltham
zoning code prohibits solar installations by its failure
to explicitly include them iIn describing acceptable uses
is without merit where the code does not explicitly
exclude same, provides for as-of-right use in industrial
zones under Section 3.245, and permits solar arrays as
an accessory use in commercial and residential zones.
Tracer Lane is certainly free to add solar panels to its
Waltham property as an accessory residential use;
however, 1t cannot use its residential property as an
industrial/commercial throughway to construct a for-
profit solar array in a differently zoned property in
neighboring Lexington. Section 8§ 3, f 9 Is not meant as
a tool to circumvent zoning laws, but is instead intended
to prevent municipalities from the absolute prohibition
or unreasonable regulation of solar installations, which

the City does not do. See Watros, Mass. 106 at 113.
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B. The City of Waltham does not unreasonably regulate
solar installation.

The burden of establishing that local by-laws or
requirements are unreasonable restrictions pursuant to
8 3, T 9 lies with the challenging party. Trustees of
Tufts College v. City of Medford, 415 Mass. 753, 759
(1993). “Whille G.L. c. 40A, 8 3 forbids [municipalities]
from imposing unreasonable restrictions against
protected uses, it does not suspend the zoning laws in
their entirety.” Vignaly v. Zoning Board of Appeals of
the Town of West Boylston, 2005 WL 2864792 at *5 (Mass.
Super. Ct. 2005) (citations omitted).

In determining the reasonableness of by-laws,
courts must be both mindful that a 8 3 protected category
use is not absolute and *“strike a balance between
preventing local discrimination against an educational
use [or other prohibited category], and honoring
legitimate municipal concerns that typically find
expression in local zoning laws.” Trustees of Tufts
College, 415 Mass. 753 at 757 (holding that even
educational purposes protected by §8 3 must still comply
with reasonable zoning regulations). Likewise, the
requirement of obtaining a permit before engaging in

activities protected under 8 3 i1s wholly reasonable if
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the permitting process is not, in and of itself,
unreasonable, arbitrary, or capricious. Prime v. Zoning
Bd. of Appeals of Norwell, 42 Mass.App.Ct. 796, 802
(1997) (holding that agricultural use protected by § 3
could still be subject to reasonable building permit
processes).

In cases interpreting 8 3, f 9’s solar energy
protections, Duseau v. Szawlowski, 2015 WL 59500, *1
(Mass. Land Ct. 2015) and Briggs v. Zoning Bd. of Appeals
of Marion, 2014 WL 471951, *1 (Mass. Land Ct. 2014)
provide particular guidance in the iInstant matter. In
Duseau, the defendants sought to construct a solar farm
in a Rural Residential District in the town of Hatfield.
The Hatfield ZBA concluded that, because the by-laws did
not explicitly permit solar installations, 8 3, T 9
should be construed to allow the defendants to build
their solar farm as-of-right In any district. Hatfield
appealed and, iIn reversing the ZBA, the Land Court held
that because the town allowed solar facilities by right
in its industrial district, it could prohibit solar
installations in all other districts, including Rural
Residential zones. Duseau, 2015 WL 59500, at *7.

In Briggs, the plaintiffs appealed the Marion ZBA’s

denial of their petition to construct a solar array.
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The plaintiffs contended that where the town’s zoning
by-laws did not specifically allow for solar
installations in any district, and where the by-laws
only permitted solar arrays as an accessory use 1In
residential and non-residential zones, the restrictions
constituted unreasonable regulations in violation of §
3, 1 9. Briggs, 2014 WL 471951, *3. The Court held,
however, that, provided the ZBA could justify that
“light manufacturing” - which was allowed by right in an
industrial zone - encompassed solar energy, there was no
violation of §8 3, 1 9. Id. at *3. The Court further
opined that the complete division between commercial
solar energy systems and residential accessory solar
uses under the bylaws to be reasonable and In accordance
with 8 3. Id. at *5.

The Duseau and Briggs decisions corroborate that
Waltham”s regulations and practice regarding solar
installations are reasonable. Tracer Lane has not met
its burden to establish that those regulations and
practices violate 8 3, 1 9. Further, because the solar
array i1s not located in Waltham, the code’s goal of
preserving the sanctity of residential neighborhoods,

and the decidedly deleterious effect the project would
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have on Sherbourne Place, Tracer Lane could not hope to
do so. Trustees of Tufts College, 415 Mass. 753 at 759.
C. The Land Court erred 1in 1ignoring evidence of
permitted solar installations throughout Waltham

and In its misinterpretation of the Northbridge and

PLH Land Court decisions.

Although Briggs and Duseau correctly determined
that 1t i1s not per se unreasonable to restrict certain
types of solar arrays to certain zoned areas, the City
submitted documentation at summary judgment proving that
solar energy facilities are in use in Waltham not only
in industrially zoned areas but also in commercial and
residential areas, notwithstanding the absence of an
ordinance specifically regulating solar arrays. The Land
Court erred in ignoring the City’s submissions which
were relevant to the Court’s analysis.

The lynchpin of the Land Court’s decision is that
Waltham permits solar installations in only industrial
areas and since that represents only 2% of the city’s
land area, as a matter of law It iIs an unreasonable
regulation of solar energy facilities In contravention
of 8 3, 1 9. (AD 66) The submitted facts do not support
this conclusion. The City both argued and supported

with evidence — notably, lists of Building Department

permits, ZBA variances, and City Council special permits
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issued to commercial and residential owners for solar
array installations of various sizes — that solar energy
facilities could be found throughout the City.3 The lack
of a comprehensive ordinance regulating solar energy
installations clearly has not been an impediment to
actual solar energy use in Waltham. The Land Court’s
decision is inherently flawed, therefore, where the very
basis on which the ruling was made Is erroneous.
Moreover, the Land Court misrepresented the City’s
position with respect to solar energy regulations. The
Court noted that, “If one accepts Waltham’s premise that
solar energy systems are allowed as a matter of right iIn
Waltham”s four industrial zoning districts, while they
are prohibited in the rest of the city, then solar energy
facilities are allowed as a matter of right on less than
2% of Waltham”s total land area. (emphasis added) (AD

66) This is a distortion of Waltham”s position. Far

$The ZBA decision noted in its decision: “Solar panels
are currently found in every Zoning District in the City
— from single family houses to large apartment buildings
such as Cronin’s Landing or Longview Place, from office
buildings to the new hockey arena at Bentley University,
from the MacArthur Elementary School to the Department
of Public Works on Lexington Street, and also through
the Limited Commercial Zoning District — from Bay Colony
on Winter Street, to the new Wolverine building on Totten
Pond Road, to other buildings through the Hobbs Brook
Office Park.” (RA 206)
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from accepting that solar energy systems are barred from
98% of Waltham, the City’s summary judgment brief set
forth, as iIn this brief, the extensive use of solar
energy systems iIn both commercial and residential areas
and supported i1ts argument with relevant documentation.
IT, then, the Land Court’s only reason for granting
summary judgment is based on a Tfaulty premise, the
decision must be reversed.

The Land Court’s analysis of two recent Land Court
decisions regarding 8 3, 1 9 is similarly unsound. The
Court cites Northbridge McQuade, LLC v. Northbridge
Zoning Bd. OFf Appeals, 18 MISC 000519 , slip op. (Land
Ct. June 17, 2019) (Piper, C.J.)and PLH LLC v. Town of
Ware, 18 MISC 000684 (Dec. 24, 2019) (Piper, C.J.),
decided after Northbridge, as complementary to its
decision in the instant case. Such analysis i1s flawed
because it applies the holding of each case to the Land
Court’s own mischaracterization of the City’s position
and also fails to note other aspects of those decisions
which favor the City’s arguments.

Judge Speicher notes that Northbridge rejected “the
argument, the same as the one made here by the city of
Waltham” that solar facilities may be absolutely

prohibited from certain zoning districts. Again, the
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City’s position is not starkly stated and, certainly, it
has not followed that 0line of reasoning itself in
permitting solar arrays in all zoning areas of the city.
(RA 189-194, 195-200, 201-209, 210-262)

Moreover, Judge Speicher ignores the Northbridge
Court’s conclusion that limitation and prohibition of
solar arrays are warranted in certain circumstances.
Id. Notably, Northbridge states: “Before there i1s any
regulation or prohibition of any given proposed solar
development on any site iIn the town, there must be an
analysis and a balancing of the need to prohibit or
regulate measured against the legislatively determined
public 1interest in rolling out Tfacilities for the

collection of solar energy.” Id. This position appeared
to be driven, at least In part, by the particular facts
presented by the case where, without access through the
residentially zoned portion of the property, the solar
array proposed on an industrially zoned portion could
not be built.4 Id. Thus, the Court noted that the

analysis conducted must be on a *‘“very site-specific

basis, use by use, parcel by parcel, neighborhood by

*This contrasts starkly with the facts of the present
case where the plaintiff has another means of access to
the Lexington property which does not involve Sherbourne
Place.
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neighborhood ... The touchstone has to be whether a level
of regulation 1is reasonable or not, as necessary to
protect the public health, safety, or welfare.” Id.
This discussion shows a markedly different analysis of
the solar provision as suggested by cherry-picked
language used in Judge Speicher’s decision.

Judge Speicher’s decision also fails to note that
PLH LLC v. Town of Ware questions “just how far did the
legislature go in restraining the hand of municipalities
in the way in that they enact, interpret, and carry out
their bylaw provisions, as they are applied to this
particular favored solar use?” PLH LLC at 18 MISC 000684.
Unquestionably, the PLH Court concluded, cities could
impose reasonable regulations — including special permits
— since their absence “would leave solar energy use 1In
the Town without any effective regulation .. [and] all of
these projects outside this traditional method of
municipal review.” d. Such language echoes the general
principal that c. 40, 8 3 was intended to “strike a
balance between preventing local discrimination against
[2a protected use] and honoring legitimate municipal
concerns that typically find expression in local zoning
laws.” Trustees of Tufts College v. City of Medford, 415

Mass. 753, 759 (1993)
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When considering Northbridge, PLH, Briggs, Duseau®
and other solar related cases, the general consensus is
that towns may not impose town-wide prohibitions on solar
installations, but may decide where they should be placed
according to each municipality’s individual concerns and
the health, safety, and welfare of the population. See
Attorney General Op. 9750 (April 2020) (citing Duseau and
Briggs, ‘“as a general principle, we recognize that the
Town may utilize i1ts zoning power to iImpose reasonable
regulations on solar uses based upon the community’s
unique local needs™)

It bears repeating, in examining whether the City’s
prohibition against commercial activity in a residential
zone is reasonable with respect to a solar installation
of the size contemplated by Tracer Lane (even i1f it i1s in
another municipality) that Sherbourne Place i1s a cul-de-
sac located iIn a quiet, residential neighborhood of
expensive single-family houses whose owners have a
reasonable expectation of tranquil enjoyment of their
homes. Tracer Lane’s proposed six-month project, and

thereafter continued access to the site for maintenance,

5 The Northbridge Court actually notes that it took “some
comfort in the decision reached in Duseau v. Szawlowski
Realty, Inc.”
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completely upends that expectation. Instead of residing
on a street with no through access to vehicular traffic,
homeowners will face thousands of dirt and dust producing
trucks, day after day, from 7am to 5pm, disrupting the
quiet of the neighborhood and forever reducing It to a
mere access road for a commercial project located 1in
another town. Such factors must be of primary
consideration. DiRico v. Bd. of Appeals of Quincy, 341
Mass. 607, 610 (1961) (noting a “marked depreciating
effect upon the value of neighboring residential property
for residential uses” when commercial activity
introduced); Everpure Ice Mfg. Co. Inc., 324 Mass. at 438-
439 (“the preservation of property of others in the
neighborhood is a matter of material consequence’); Hunt
v. Milton Sav. Bank, 2 Mass. App. Ct. 133, 139 (1974)
(cannot ignore the predominantly residential character of
the neighborhood).

The location of the array i1s a further consideration:
neither Waltham nor the residents of Sherbourne Place will
benefit in any way from the array, notwithstanding that
the latter will bear the brunt of its construction and
continuing maintenance. Nor iIs Sherbourne Place the only
access point for the proposed array. This 1s not a

situation — such as in Northbridge - in which the array
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could not be built 1f access were not gained through the
Waltham site; Tracer Lane is at liberty to use another
site in Waltham located in a commercial zone, or could
legally challenge the City of Cambridge’s denial of use
of i1ts cart path. The Land Court’s decision, which
ignores those factors, is in error and must be reversed.

CONCLUSI1ON

For the foregoing reasons, the Appellants City of
Waltham and William L. Forte respectfully request that
this Court reverse the Land Court’s Decision on Cross-
Motions for Summary Judgment and enter Judgment on their
behalf.

Respectfully submitted,
City of Waltham and

William L. Forte
By their attorney

Bernadette D. Sewell, BBO # 557306

Assistant City Solicitor

City of Waltham Law Department
119 School Street

Waltham, MA 02451

781 314 3330

bsewel l@city.waltham.ma.us
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- COMMONWEALTH OF MASSACHUSETTS
LAND COURT '
DEPARTMENT OF THE TRIAL COURT

'MIDDLESEX, ss. ) MISCELLANEOUS CASE
| | No. 19 MISC 000289 (EIPS)

TRACER LANE [T REALTY, LLC,

Plaintiff,
V.

CITY OF WALTHAM and WILLIAM L.
'FORTE in his capacity as the INSPECTOR
OF-BUILDINGS for the CITY OF

WALTHAM,
Defendants:

DECISION ON CROSS-MOTIONS FOR SUMMARY J UDGMENT

More than thiﬂy-ﬁve yeats after the adoption of statutory protection from local zoning:
1'egule}tion for facilities for the generétion of'elgctricity by ﬁse of solar energy, the limits of tha;'
. protection remain the subject of some uncertainty and dispute.‘l A n&t Mco@on municipal
argument, -and tht‘; one posited by the city of T\.Wal;nham in this case, is thata lﬁunicipality may
prohibit solar energy facilities in some parts of a municipality so long‘ as they are a119wed in
other parts of the municipality, without running afoul of the protectioﬁs for such facilities
afforded by G. L. c. 40A, § 3. The city of Waltham takes the positioh that it; may permissibly
prohibit an access road to a solar encrgy facility proposed to be 'located in‘the midst of ;51

residential subdivision (the actual solar energy facility is proposed to be located across a

' 8t. 1985, c. 637, § 2, approved December 23, 1985, added G. L. . 40A, § 3, 99, prowdmg zoning protecnou for
solar energy systems.
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N _municipal boundary in Lexington) because thé Waltharﬁ Zoning Code (sometirhes hereinafter,
the “Ordinance”) arguably (alt_hough noi definitively) dllows such facilities to be located as a
matter of right in industrial Zoning districts elsewﬁém iﬂ W_altham; | _

The plaintiff, Tracer Laﬁe II Realty, LL.C (“Tyacer Lane”) argues that it is entitled to
build and use an aqceés road over it_s property in a residentially zoned neigﬁborhoéd to aceess its
proposed solar energy facility next door in Lexington, notwithstanding the prohibition against
any commercial uses in the residential district. | |

As thete is no dispute as to any‘materiél facts, the parties filed cross-motions for
Swmmary judgment. A hearing on the cro‘ss;motions was held bé'fore me on Novembér 24, 2ﬁ20,
after which T took the moﬁoné under advisement; | | |

For the reaéoils that follow, I ﬁnc_l and rule- that Waltham’s prohibiﬁon agaiﬁst solar
eﬁergy facilitics, _and in this case an access road servicing such a facility, in all .bﬁt industriai
zoning districts, runs afoul of the protections afforded to such facilities by G. L. c. 404, § 3.
Accordingly, Tracer Lane’s motion for summary judgment will be allowed, and Waltham’s
cross-motion will be denied. |

FACTS _
ﬁe followingmate‘rial facts are found in the record for .purpbses of Mass, R. Civ. P. 56, and
are undisputed for the purposes of the pending cross-motions for summary jgdgment: |
1. . The p1aiﬁtiff, Tracer Lane, is the owner of a parcel of land Jocated at 119 Sherbourj_lé

Place in Waltharn. (thé “Waltham Site”) The Waltham Sife is improved b-y a single-

family dwelling at the end of & cul de sac on a street zoned for residential use and

~ occupied entirely by single-family homes.
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'The Waltham Site straddles the border of Lexingtor;. Specifically, the back (north) 101:.
line of the Waltham Site coincides with the municiﬁal boundary between Waltham and
Lexington, and is adjacent to Tracer Lane’s deireloinment parcel in Lexington, on which it
propdses to build a soiar energy facility. (the “Lexington Site”)

The Lexington Siteisa tﬁirty-acre pafcel of land located adj acent to and just north of tl"1e

Waltham Slte The Lexington Site is unimproved but for electrical u‘ansrmssmn lines

-nmmng over a 250-foot wide NSTAR Electrlc Co. easement.

" The Lexington Site has no frontage on any public way. There is a private way ownéd by

the city of Cambridge that could provide access to the Lexington Site, but Tracer Lane '

was imable to obtain permissidn to use the private way.. The Leﬁd‘ngton Site is zoned for

commercial use, including the proposed ground-mounted solar array.

Tracer Lane has pr0posed the development of a +1.0 megawatt ground-mounted solar

- array on 9.5 acres® of thg Lexington Site. Tracet Lane pla.ns to ingtall approxnnately

3,916 solar panels meésuﬁng approximately 6°-5” x 3’-3” each, to be placed in rows on
the Lexington Site; along with supportiné equipment to hle placed in two areas on
concrete pads, and to be enclosed by a 7-foot high fepce. The solar panels would be '
placed in tows in two separate areas of the Lexington Site, on either side of the 250-foot
wide NSTAR easement, which roughly bisec.ts‘ the property.

Tracer Lane proposes. access to and egress from the Lexington Site; for both construction
purposes and for maintenance onc.e constructed, by an access road to be c’ons.tructed over

the exisﬁng residential property it owns at the end of the cul de sac on Shetbourne Place,

2 The record contains conflicting information with respect to the total coverage of the proposed solar array. Tracer
Lane admitted Waltham’s staterment of undisputed fact, no. 6, that the proposed array will cover 6.5 acres, The
parties also agreed, in statement of fact no. 12, that the proposed solatr array will cover 413,600 square feet of area,
which would be 9.5 acres, Whether the true area is 6.5 aeres or 9.5 acres is immaterial.

3
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from the end of the cul de sac to the north boundary of thé prﬁpertﬁ where it meets the
Lexington Site. The access road is proposed to be 102 feet long and 12 feet wide” -

7. During construction, a period expected to last about eight months, thero will be |
considerable truck traffic on Sherbourne Place and over the accéss road. Tracer Lane
claims there will bé an average of about twelife truck trips over the street per day dur_ing
construction,' with a maximum of thirty-two daily trips; Wéltham disputes this estimate
and claims the average number of trucks trips duriné construction is likely to be higher

- than twelve. Notwithstandiﬁg the dispute as to the exact number of tni_ck trips, I do not
find the exact number to be material. | |

8. After constructibn, Tracer Lane {bfqposes to continue using the accéss road for access to

. and egress from the solar amay on »the Lexington Site. There will be no staff working
regularly at the Lexington Sii;e. The access road will be uéed to access the site for
maintenance purposes, including SUCh activities as cutting grass fwo or three times pér
vseas.on, inspections and rﬂaintenance of the solar panels and related cquipmént, and snow -
removal. Whilé Waltham disputes Tracer Lane’s characterization of post-coh‘slrﬁction
tra:Eﬁc to the site for.these purposes és “occasional,” it can be fairly stated that there is o
.dispute that traffic for these purposes will be relati_vely infi:equent,' especially as
compared to traffic during the period of consfrﬁction. I.do not find the exact number of
trips projected post-constructioﬁ, whiqh has not been suggested or.agreed to by the |

parties, to be material to the resolution of the issues in this case.

3 'The proposed access road, as well as the layout of the proposed solar array on the Lexington Site, is shownona
gite plan attached as Bxhibit A to the Affidavit of Nahigian, '

4
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0, Once construction of the proposed solar energy faéility is complete, Tracer Lane’é
proposal calls for the access road to belsmi)othed, graded, and surfaced with turf-blocking.
pévers. |

10,  Inthe spring of 2019, William L. Forte, ;he Waltham building inspector, met with Tracer
Lane to discuss the proposed access road over the Waiﬂlmn Site. Mr. Forte ﬁdvised
Trécer Lane that the Ordinance did r'mtl allow commercial uses in residential zoning
bdistrict:'s, and therefore the proposed access road, which would be accessory to a
commetcial use, was prohibited. .

11.  Absenta leéislainE zonfng change, there are no provisions in the Waltham Zoning Code
by which Tracer Lane could obtain a use variance or special permit to construct the |
proposed access road on thé Waltham Site.

| DISCUSSION
“Summary judgment is granted where there are no issues of getiuine material fact, and

the moving party is entitled to judgment as a matter of law.” Ng Eras. Constr. v. Crc;nney, 436

Mass. 638, 643644 (2002). “'I"he moving party bears the imrden of affirmatively demqnstfatirig ‘

that there is no triable issue of fact.” Jd. at 644. In determining whether genuine issues of fact

exist, the court must draw all inferences from the underlying fac;,tsl in the light most favqréble to
the barty opposing the motion. See Atforney Gen. v. Bailey, 386 Mass. 367, 371, cert. denied,

459 U8, 97 (}‘(1 982). Whether a fact ié. ﬁaaterial or pot is determined by the sgbstantive law, and

“an advetse patty may not manufacture disputes by conclusory factual assertions.” Ng Bros, -

Constr. v. Cranney, supra, 436 Mass. at 648, See ﬁndersog v. Liberty Lobby, Inc., 477U .8, 242,

248 (1986). When appropriate, smnmary judgment may be entered against the moving party and

may be limited to cextain issues. Community Nat'l Bank v. Dawes, 369 Mass. 5 50, 553 (1976).
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Additionally, “a party moving for summery judgment inacasein which the opposing
party will have the burden of proof at trial is entitleci to summary judgmeﬁt if he demonstrates,
by reference to material described in Mass. R. Civ. P. 56(c), yunmet by counterveiling materials,
thqt the party opposing the motion has no reasonable expectation of proving an essential element
of that party’s case.;’ Kourou{)aczjlis v. General Motors Corp., 410 Mass. 706, 714 (1991). To .
succeed, the party moving fqr summary judgment does not need to submit affirmative evidence -
to negate one o more elements- of the opposing party’s claim, but thé motion must be suppotted
by some material coﬁtemplafced by Rule 56(c). Jd. Though the supporting material offered does |
not need. t(; disprove an element of .the claim of the party who has the burden of proof at'triél, it
“must demonstrate that proof of that element at trial is unlikely to be forthcoming.” Id.

Tn the present action, there are no material facts in dispute. The question before the court

in this declaratorir judgment action brought pursuant to G. L. c. 240, § 144, is whether, and to

what extent, G. L. c. 49A, § 3 overrides the prohibition in the Waltham Zoning Code against the
use of land in a reé'idential zoning district for an access road {o serve a solar énergy facitity
located in a commereial zoning district in an adjacent municipality. |

This case hinges on whether the Walthaml Zoniﬁg Code, as ‘applied to'i:he_subject
property, violates the injunction in G. L. ¢. 4OA;,- §3 that‘ local zoning ordinances and bylaws
may not prohibit or unreasonably reguiate _the conlsmlction or 6peration of solar energy systems.
Waltham’s argumet;t is straightfdmard: Solar energy facilities are “arguably” allowed as of right

in the city’s four industrial zoning districts, and are prohibited in all other districts. The city

- argues that this allocation qf parts of the city in which solar energy facilities are allowed and

other parts in which they are prohibited, constitutes a reasonable regulation that does not run

afoul of the protections afforded to solar energy facilities by G. L. c. 40A, § 3.
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The plaintiff’s‘argument is two-fold: (1) The Waltham Zoning Code does not allow solar
energy facilitieg; in'any zoning district as a matter of right, even in the industrial zoning districts,
and accordingl:;r, the Ordinance does not accommodate soléu‘ encrgy facilities as requited by G. -

"L.c. 404, § 3; and (2) even if solar energy facilities are permlttcd as of rlght in the mdustual
zomng distncts the blanket prohlbluon against such facilities i in all other districts still runs afoul
of G. L. c. 404, § 3.

The parties agree, correctly, that the proposed access road would unquestionably be
prohibited were it being proposed for access to a more conventional commercial or industrial
fécility. The propetty over which the access road is proposed is in a residential zoning district,
and is in fact loc.:ated atthe end of a _cul de sac in a completely 'resideﬁtial neighborhoogl. The
propbscd solar energy fa;:i]ity, locat_ed behind the subject property and over the boundary line in
the town of Lexington, is in a commercial/manufacturing zoning disti‘ict. An access road in é
residential zoning district fpr a use located in another zoning district, is not permitted if the usé is
itself not permitted in the residential zoning district. Bruni v Plahning Board of Eswich, 73
Mass. App. ‘Ct. 663 (2009), citing Beal v. Planning Bé'. of Rockland, 42'3 Mass. 690, 694 (1996);
Dupoﬁt v. Dracut, 41 Mass. App. Ct. 293, 295-296 (1996).

The wild card throwﬁ into the preseﬁtrsituation is G. L.c. 404, § 3, 19, which proyideé
as follows: |

No zoning (.)rdinance or by-law .shall prohibit or unreasonably regulate the installaﬁon of

solar energy systems or the building of structures that facilitate the collection of solar

energy, except where necessary to protect the public health, safety or welfare.

The extent of the regulation of solar energy systems ﬁertﬁitted to municipalities under
this pmﬁsion has not been the subject of any appellate decision, but othér exeﬁlptions.frdm local

zoning contained in G. L. c. 404, § 3 have been the subject.of considerable appellate litigation,
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G.L.c. 40A § 3 provides exemption from local zoning for rehglous uses, non-proﬁt educational

uses, agncultural uses, child care facﬂmes and handmap accommodatlons See, e.g., Steege v.

"Bd of Appeals of Stow, 26 Mass. App. Ct. 970 (1988), (horse barn and riding school in

residential zoning district isa pxolected agncuitural use exempt from local zomng), Bible Spec;ks
v. Bd. of Appeais of Lenox, 8 Mass App. Ct. 19, 31 (1979) (town may not use bulk and
dimensional regulatmns to nullify use exemption permitted to educatmnal institutions); Watros v.
Greater Lym Mental Health & Retardation Ass’n, Inc., 421 Mass. 106, 115 (1995) (use of a
renovated barn to l;ouse and educaté mentally‘héﬁdicapped adults in a residential zoning district
is an exempt use protected under § 3); Petrucciv. Bd of Appeals of Westwolod, 45 Mass. App.
Ct. 818 (1998) (use of barn as child caré facility in residenﬁﬂ zoning district profected under § 3,
anci dimensional regulations could not be usea fo effectivély prohibit the use); Gardner-Athol
Area Meﬁtdl Health As..s n, Inc, v. Zoning Bd. of Appeals of Gardner, 401 Mass. 12 (1987)
(munic-ipalitry may not prohibit or restrict the oberation of ari adult educational facility in a single-
family residential district pursuant.to.the Dover Aﬁendmc;nt); McLean 'Ha.fpz‘tal Corp. v. qun
of Lincoln, 483 Mass. 215 (2019); (residential program for adolescent males was educational in
character, and not medical, and was therefore exempt pursuant to G. L. c. 40A, ‘§ 3_). ‘

One thiﬁg all of these uses have in common is that becausé of the exemptive provisiéns'

of G. L. c. 40A, § 3, municipalities may not “pfqhibi ” them, and may not subject them to

' “unreasonable” regulation, althougﬁ the extent of reasonable regilation permitted differs for

different exempt uses. While nonprofit educational uses and religious uses may only be subject
to teasonable dimensional regulations, solar energy systems may not be subject to

*unreasonable” regulations, without specification as to whether any “reasonable” regulation
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~ could go beyond dimensional regulation, “except where necessary to protect the public health,
safety or welfare.” | |

“Unreasonable” regulation hag, géneraliy been determined to be fegulation thatasa
practical matter amounts to & proilibiﬁon or otherwise unduly restricts the protected use, There
are several ways in which an applicant may demonstrate “unreasonableness.” A zoning

‘ reqtﬁremént is uﬁrea;ona.ble-if it detr'acts from usefulness of a sﬁructure, imposes excessive costs
on the applica'nt, or impairs the cheracter of a proposed structure. Trustees of Tufts College v.
Medforq', 415 Mass. 753, 759-760 (1.993). Further, “proq‘f of cost of compliance is only one
way”to shéw unreasonableness, and cou1;ts must consider other aspects such as use or character

“of propert}. Rogers v.. Narfolk, 432 Mass, 374, 385 (2000).

Even dimensional regula_tions that do not strictly. prohibit a protected use may impair it to
an impermissible degree. Instrﬁctive is Martin v, C’gr;i of Presiding Bishop of Church of Jesus
Christ of Latter-Day Saints, 434 Mass, 141 (2001), where a neighboring landowner ;:hallenéed a
decision by Bélmont’s':.zoning board of appeals approving a-steeple on a Mormon fernple that

exceeded thc bylaw height restriction. In its init_ial ai)plicaﬁon, the church propoéed a tempie that

wouid be 94,100 square feét, fifty-eight feet high, with six steeples, the tallést of which would be

156 feet high, After 1;eview, the board suggested alterationé to the church’s plan, namely a

' d;acrease in the steeple height (thdugh still over the requirements set by the zbning bylaW). The

church later subrpitted arevised plan that .reducéd the size of thé iaroposed temple to 68,000 '

_'square feet, a heigl.'lt of fifty-six feet, and a single steeple of eighty-thxee'feetl. Abutters sued 1o

. enjoin the church from exceeding the heié;hi: restrictions set forth in the bylaw. The Supreme

Judicial Court agreed that a rigid épplication of Belmonts height restrictions for uninhabited

© projections would impair the character of the temple as a whole without advancing any
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legitiﬁate municipal interest. Further, while the board’s revision of the c;hurcﬁ’s original plan
was appropriate, the revision did not have a significant impact on the charaéter of the church as a
wh_ole? whereas strict adherence to the bylaw would have violated the Dover Amendment, aé
' codified in G, L. ¢. 404, § 3, Similarly in Pefrucci v. Bd. of Appeals bf Weks;woéd, supra, 45
Mass, App Ct at 820-827, the court determined that a bylaw that would *disturb the sense of
the buﬂdmg 8 connnulty” and ruin its “arch1tectural integrity™ i umeasonable per the Dover -
Amendmént. In Prime v. Zoning Bd. of Appeals of Norwell, 42 Mass App. Ct. 796 (1997) the
court was confronted with ] propcsed farm stand on land that was determined to be gntiﬂed 10
agricultural use protéction undef § 3. _Ultimately, the Appeals Court determined that the board’s
special permit réquirement would be unreasonable if applied in a way that amounted to an |
. arbitrary deniai or an undermining of the protected use. Jd. at 802. However, in none of these
© cases was an appellate court asked to‘ cbnéider wheﬂlqr.tjegulation limiting a'pmtec;ted useto

specified zoning distriqts is'a reasonable regulation cops{sfent w;lth the exemptidn from local

_ prohibition or weasonable_regulation contained in G. L. c. 40A, §3. |

| In the present case, the city of Waltham argues that it has not prohibited or unreasonaﬁly

regulated solar energy facilities in violation of G Le 40A,§3, because it “arguably” allows
such facilitics as a matter of right inits mdustrml zonmg d15tr1cts Pursuant to Sections 3.245 and
3.4 (Table of Uses) of the Ordinance, ‘power sta‘uons” are aliowed as a maiter of right in
Waltham’s four zoning districts labelled as “Tndustrial,” and Waltham argues that solar energy
systems are “a;rgu&ﬁly” power stations w1th1n the meanin'g of the Ordiuance By allowing solar
energy facilities in speclﬁed parts of the city, Waltham argues, it has compliéd with the

injunction in Sectlon 3 agamst prohibition or unreasonable regulation of the use.

10
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I need not, and do not, decide whether solar energy systems like the one proposed by
Tracer Lane, are allowed as a matter of right, as “power stations,” in Waltham’s industrial zoning
districts, because I do not accept the premise of the argument that if they are allowed as a matter
of right' in the industrial zoniﬁg districts, then Waltham may prohibit solar enefgy systems in all
other districts, as it undisputedly does. Furthermore, whether a municipality may in s<.1me
circumstances prohibit solar energy facilities in sﬁme districts while pennitﬁng them in others
without running afoul of G. L. ¢. 404, § 3, is also a guestion I need ot answer categm ically,
because unde1 the facts of this case, itisnot a close quesuon
If one accepts Waltham s premise that solar energy systems are allowed as a matter of
right in Waltham s four industrial zoning dlstacts, while they are prohibited in the rest of the
' city, then solar energy facilities are atlowed as a matter of right on less than 2% of Walthem’s
approximately 13.6 square miles of land area, arid are prohibite;d on more than 98% of the city’s
land area.* This categonca.l exclusion of the vast majonty of the city’s area from even
conmderatwn of solar energy fa0111t165, regardless of the surrounding built environment, the
topography, and other conmdgratmns typically considered in site plan review or special permit
review, unquestionably violates the requirement that municipalities not ‘;prohibit or uﬁreasonably
regulate” snch facxhtles An outright prohlbmon in 98% of the 1nmn01pahty, or for that matter in
‘ 'any large segment of the municipality, w1thout a showmg that the prohlbmon is “necessary to
protect the public health, safety or welfare,” runs afoul of this statutory injunction, and it is

. irrelevant that such solar energy facilities may be permitted in four small pockets of the city.

4 The parties submitted a copy of the Waltham Zoning Map as an agreed exhibit In this case, Using the GIS tools on
" Waltham’s website, 1 determined that the four industrial zomng districts together oceupy approximately 160 acres,
ot just under one quarter of a square thile, thereby comprising about 1.8 percent of Waltham’s roughly 13,6 square
-miles of land area. I take judicial notice of this fact as a matter of public record. See Porfer v. Bd. of Appeal of
Bosion, Mags. App. Ct. No. 19-P-1701, slip op. p. 6 (February 24, 2021} (facts appearing on map are appropriate
subject of judicial notice).

11
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The fow cases that have addressed this issue are consistent with this conclusion or are
disfinguishable on their facts. In Briggs v. Zoning Bd. of Apﬁeals of Marion, 22 LCR 45 (2014)
(Sands, J.), aj'udg.eA of the Land Court concluded that a local zoning byléw that allowc;d soiar ,
eﬂergy gystems in gen¢ra1 business distriétg and limited business districts iaut prohibited them in

residential zoning districts could be consistent with G. L. c. 404, § 3. However, there is no

" discussion in the facts of that case with respect to the geographical extent of the areas in which

 solar energy systems were allowed and in which they were prohibited.

| In Duseau v. Szawlowski Realty, Inc.,23 LCR 5 (2015) (Cutler, C.J1.), another judge of
the Land Court accepted the argﬁment of abutters oppdsed to a soler energy facility propose& ina
residential &is’crict that the use was allowed in other, nonresidential districts, and was therefore
prohibited in the residential distric. However, the court acknowledged that the G. L. c. 404, § 3
exemption §voi11d invalida;te sucha prohibitio.n “if it can be derhonstrated that restricting solar
energy systems 6n1y to the Industrial districts is an ‘unreasonable’ regulation, and that such i'a
rggulation is not necessary to protect the public health and welfﬁre_.” Id at9.

More recent decisions of thé Land Court have recognized e);plié.itly that the protective
provisibns of Gj L.c. 4__0A, § 3 preclude mpnicipalitiés from prohibiting solar energy facilities
except in “that narrow ambit” where a &enial is necessary to protect the public health, éafety and
welfare, In PLH LLC v. Ware, Mass. Land Ct:, No. 18 MISC 000648 .(Piper, C.J)y (Dec. 24,
2019), the coﬁrt upheld a special permit requirement applicable to solar energy projeéts, but énly
provided that “the reviéw of the municipality conducted under the bylaw’s special permit |
provisions st be limited and natrowly applied ‘i1'1 a.way that is not unreasonable, is nbf
designed or employed to prohibit the use or the operation of the protected use, and exists wheré

necessary to protect the health, safety or welfare.” /d at p: 12,

12
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In Northbriﬁge MeQuade, LLC v. Northbridée Zoning Bd. of Appeals, Mass. Land Ct.,
No. 18 MISC 000519 (Piper, C .j.), the court rejected the argument, the same as the one made
here by the city of Waltham, that “the solar facility provisions [of G. L. c. 40A, § 3] ought to be,

as a matter of legislative intent and interprefation, the only protected use subsection under § 3
where the possibility exists to allow absolute prohibition within certain zoning distr;icts' ..The
court sees nothing in the s;cétutory languzige Ot purpose tﬁat would countenance carving out large
- areas of land by district in the towﬁ and m:aking them immune from the remedial indulgent
protections of § 3 with respect to this sqlar use.” Order Graﬁtz‘ng Para;z‘al Summary Judgment,
June 17, 2019, p. 2. | o |
Like the judge in Northbridge McQuade, 1 reject the city of Waltham’s afgument that the
pr‘ohibﬁion of solar energy faoilitieg on 'é catengrical.bg.sis over entire districts (actually, over
nearly the entire city) can be reconciled with the pr(;tectivé prox%isiéné of G. L. c. 404, § 3.
Waltham has ﬁot_ argued or shown any ov.erriding' health, 'safety or welfare justification for tﬁe
near-total ban on solar energy facilitie; in tﬁe city. Further, as noted by Chief J uéﬁce Piper in
Northbridge McQuade, the purpose of the. solar energy faci‘li"cy‘ protections of GL c. 40A, § 3,
is “to require some ‘standing down’ by' municipalilies to encourage and 'protect solar facilities -
a use that might be seeﬁ as unwelcome.in municipalities at a local level - by abutte;‘% neighbors,
and by town government.” Id. ’i‘his purpose is not complied with by cafegorically prohibiting |
solar energy systems in large swaths of a city or town, and by doing so w;ilhout any |
. demonstration t_liat the prohibition is necessary to protect the public h,eélth, safety or welfaré. '
Having determined that the Ordinance ﬁolates the stl'ic_tm'e in G. L. ¢. 404, § 3 against’
prohibition or unreasonable regulation of solar energy facilities, it remains to determine a

. remedy. The plaintiff argues that the use is perrnftted, and the municipality must be ordered to

13
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simply allow the construction of the; proposed access road. The city, having initially determiﬁed
that the proposed roaci was prohibited, did not consider any aspect of the proposed construction. .
The court has determined that the proposed road is a proteéted exempt use pursuantto G. L. ¢,
40A, 83,99, .but ong that pnder certain circumstances is subject to “reasonable” regulation.
| Regulation in the nature of site plan reﬁew that does not lihreasonab!y interfere with fhe

plaintiff's rlght to conduet the use, is consistent with the protections contemplated by the statute, - -
' but only where mecha.msms for such review are in place “[A] special permlt cannot
unreasonably re gulate cannot unpose condltlons that go beyond statutory limits provided under

§ 3, cannot be used either directly or pretextually as a way to prohlblt or ban the use, and cannot

be used to allow the board any measure of discretion on whether the protected use can take place'
in the district, because th do so would be at odds witﬁ the protections provided under § 3.7 PLH
- LLC v Ware, supra, at p..9; see also, Dufault v. Millennium Power Partrers, L.P., 49 Mass. App.
Ct. 137 {2000); Y D. Dugout Inc. v. Bd of Appeals of Canton, 357 Mass. 25 (1970).

However, because the Waltham-Zomng Code prohibits the construction of solar enérgy
~ systems in residential districts, it does not ﬁave iﬂ place an appropriately circumscribed special '
permit or site plan review provision or otiler mechanism that would allow for appropriate but
ﬁmi?ed review of a proposal to construct a _soiar energy system. Any review without the benefit
of a provision in place in the Ordinance properly circumécribing such review would be
necessarily and by definition ad hoc, arbitrary and sﬁbject to no appropriate Limitations. Réviqw
that ié not thus circumseribed would by deﬁnition be “unreasonable regulation” iﬁ violation of G.
L.c. 404, § 3. | |
. “In the administration of controls limiting the use of land—as with any exercise of the

police power—uyniformity of standards and enforcement are of the essence, If the laws are not
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applied equally they do not protéci‘ équaliy.“ Fafard v. Conservation Comm’n of Reading, 41
Mass. App. Ct. 561, 569 (1996). A ;eview not baséd on an app_ropriately adopted bylaw or
. regulation is inherently arbitral"y. Fieldstone Me_adows- Development Corp. v. Conservation

' ~ Comm fn_ of;indover, 62 Mass. App. Ct. 265, 268 (2004) (i:egulation of \&01-1{ in wetlands buffer

- zone by unwritten policy was arbifrary and capricious). Review of a solar exiergy proposai, even
for the pernﬁss_ible purpose to “protect the. public health, safety gnd welfﬁre,” cannot occur ig th,é
absence of legislaﬁQely defined standar&s, because such an undefined review would confer on
lo.cal authorities “a ;*oving and virtuall& unlimited power to discriminate between different.
applications.” SCIT, Inc. v. Plénning Bd of Brai(ztree, 19 Mass. App. Ct. 101, 108 (1994):

- Accordingly, the court will issue a declaration pursuant to G. L. ¢, 240, § 14A declaring
tﬁat the prohibitidn in the Waltham Zoning Code of the access road as proposed by Tracer Lane
to.fécilitate access to its i.eXington solar energy facility is invalid. The building inspector and the

- city of Waltham will be ordered to allow the construction of thé.propOSed access road
" notwithstanding the prohibition in the Waltham Zoning Code agai_nst the inst:allai.ion of soiar
energy systems and s@ctﬁres relétting theteto in residential zoniné districts.

CONCLUSION

For the reasons stated above, plain’tiff’ s motion for summary judgment is ALLOWED.
The defendants® cross-motion for sumtnary judgment is DENIED in all respects.

Judgment will enter in accordance with this decision, . _ .

.

{ Howard P &peicher .
Justice

Dated: Match 5, 2021
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Sec, 3.2

3.211L.

3.212.

3.213.

Massachusetts Appeals Court .Case: 2021-P-0429  Filed: 8/23/2021 11:05 AM

CITY OF WALTHAM A Sec, 3.2

customary home occupation uses. Hair dressing and beauty parlors shall only be
allowed when & special permit has been granted by the Board of Appeals, which
shall consider the effects upon the meighborhood and the City at large of said
special permit. In no instance shall any customary -home occupanon create any
visible exterior changes to the residence in question. .

Accessory uses/residential: Accessory uses customarily incidental to any residential
use permitted herein, provided that such use shall not include any activity
conducted for gain, or any private walk or way giving access to such activity or
any activity prohibited under this chapter.

Private residential garage: A building associated with a residential structure for
housing motor vehicles in which no busmess or industry comnected directly or
indirectly with motor vehicles is carried on. :

Trailer/mobile homes: A dwelling unit that is not constructed in accordance with
the standards set forth in the local building code applicable to site-built homes and
is composed of one or more components, each of which was substantially
assembled in a manufacturing plant and designed to be transported to the home site
on its own chassis. "

INSTITUTIONAL USES

3.214.

3.215.

3.216.

3.217.
3.218.

Churches: Use of land, buildings or structures for public worship carried on by a
recognized religious sect or denomination which may include religious instruction,
maintenance of a convent, parish house or similar facility and activities whose
purpose is substannally related to furthering the beliefs of such sect or
denomination.

Educational uses: Uses of land, buildings or structures for providing learning in a
general range of subjects on land owned or leased by the commonwealth or any of
its agencies, subdivisions or bodies pelitic, and including use of land, buildings or
structures for providing facilities for research, public education and public display
which are owned and operated by the commonwealth or any of its agencies,
subdivisions or bodies politic. Further, educational uses shall be construed to
include sny use of land, buildings or structures for providing learning in a general
range of subjects on privately owned land by any educational entity accredited by
the appropriate regulating authority.

Municipal buildings: City, federal and state owned structures designed for public
administration, services and public safety purposes, except public housing
development. -

Cemeteries: Lands and associated strueturés-used for'public and private cemeteries.

Hospitals, philanthropic and charitable institutions: A public or private facility for
the care and treatment of ill or injured people with all traditional and incidental
support facilities, including parking facilities, such as hospitals, nursing hormnes,
sanatoriums and rest homes, but excluding correctional institutions.

Z:16 Supp. Ne. 14
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ZONING CODE

PSS SN s

Z Attackmert 4
City of Walfham

Sec. 3.4. Table of Uses.

[Amended 6-10-1991 by Ord No‘ 27154; 6-10-1991 by Ord, No. 27156; 12-12-1991 by Ord. No. 27265‘ 12-23-19%1 by Ord. No. 272-65 3-8-1993 by
Ord. No. %"533 '5.9:1994 by Ord. No. 27715; 5-23-1994 by Ord. No. 27732; 1-11-1995 by Ord. No. 27853-4; 3-28-1995'by Ord: No. 27884; 5-22-1995 by
Ord. N0.37909, '5-13-1996 by Ord. No. 281255 5-28-1996 by Ord. No. 28135; 8-4-1997 by Ord. No. 28403; 2-26-2001 by Ord. No. 29197’ 5-28-2002 by
Oxd. No. 29513 12-23-2002 by Ord. No. 29628' 3-1-2005 by Oid. No, 30012; 4-28-2008 by Ord, No. 30876; 12-22-2008 by Ord. No. 31011; 6-23-2002 by
Qrd. No. 31147, 6-27-2011 by Grd. No. 31583; 10-16-2013 by Ord. No. 32037; 12-9-2013 by Ord. Ne. 32080; 1-13-2014 by ‘C‘rd. MNo. 32097;
6-23-2014 by Ord. No. 33106 3-14-216 by Oxd. Nﬂ.’334l}8, 3.27-2017 by Ord. No.,33702; 8:1-2017 bY Ord. Ne. 33817; 2102018 hy Ord. No. 34152;
12-10-2018 by Ord. No. 34282; 4-22-2012 by Ord. No. 34437; 5282019 by Ord. No. 34472]

: Use'
Use With Special Permit Reference RA-1 | RA2 | BA-3 | RA-4 | RB | RC | RD HR1 HR2 |BA | BB | BCH);IC | C 1 | €/ | Reference
Residentinl - . )
Sitigle-family detached {Sec. 3.606) Y Y ¥ Y T Y i Y Y N 51 1 31 N N | N [N N 321
Two-family detached (Sec. 3.607) N N N N Y Y Y N N {8 31 N N N I|N N 3.22
Accessory dwelling umts {Sec. 52 52 k73 52 N N N N N - N N N N N iN N 323
3.616) ‘
Multifamily dwellings (Sec. 3.618) N N N N N Yi | ¥l Y Yi Yl | Y1 Ti N N N N 324
Roeomiig ouses Y Y Y Y Y YI | Y1 Y N YT | V1 Vi N N |N N 3,25
Lodeing houses (Sec. 3.639) N . N N N N IS8 | N N -N 8t [ 81 g1 N I N IN|[XN 3.26
Hotels/motels (Sec. 3:617) N N - N Pl 51 | 81T | N N N 81 | st St 81 ls M| N 3.27
Family day-care homes:(Sec.:3.609) Y Y Y .Y Y e Y Y Y Si 51 SI .{ N N N N 328
Medical offices in residences Y Y Y Y Y Y b4 Y Y Y Y Y N N | N N 329
* Customary home occupations {Sec. Y Y Y Y Y Y Y Y Y Y N N N N |N N 3210
3.611) - .
Accessory usesfresidential (Séc. Y Y Y Y Y Y| Y Y Y Y Y Y N N-| N N 3211
4,22} ) ]
Garage, private Y Y Y Y ks hd Y Y Y Y Y Y Y Y Y N . 3212
Trailer/mobite hcume N N N N NI N | N N N N N N NI N|{N| N 3213
Institutional ) T . ]
{hurches Y ks i Y Y Y Y Y Y .Y 4 Y Y Y YI1.Y 3214
Bducational uses T Y Y Y ¥ Y Y Y Y Xt Y Y Y Y | ¥ Y 3.215
Mumnicipel buildings. Y ¥ Y Y. Y Y Y Y Y Y |.Y -Y N N | N N 3216
Cemeteries Y Y Y b's Y Y ['¥Y ¥ - Y Y Y Y N N iN N 3217
Hospitals, sanitoriures, nursing 81 | SI 51 31 81 1 81 1| 81 Y v 51 | 81 S N I NiN| XN 32is
homes; philanthropic institutions (3.811) | (3.811)
(Sec. 3.610) _ .
KEY: .
= Y = Permitted use as of right 81 = TUsepemmitted only by special permit by City Councit
& N = Notpengitted 82 = Use pemitted onfy by special permit by Board of Appeals
Y1 = PemmittéCby right and addruonal intensity of use pelrmtted by special permit from the City Counefl - :

Z Attachment 4:1 Supp 16,- May 2019
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CITY OF WALTHAM
Sec. 3.4. Table of Uses..
- [ ran | o | . | Bee
Use With SpecialiPermit Reference | RA-1 | RA-Z | RA3 | RA4 | RB | RC | RD HRl | HRZ Ba | BB | BC{) | I C I C/R Heference
Assisted Hving Facilities N N | 81 Si 81 | 81 ¢ s ¥Yi t vl 51181 "N N N N N 3.218A
Catshelter & Si 51 31 Si S1 St | SI N N .81 1 81 81 Y Y Y "N 3.218B
Public service chrporations (See. 52 52} 52 s2 82 0821852 8 52 8z | 82 s2 - 52 | 5% N 3219
3614} e , ; . : - .-
Membership diibs {Sec. 3.608) Si S1 St 51 S1 1 St | 5t S s1 SI I"Y1 ¥i N LYl | YI 31 3.220
Gatages, public! N N N N | N | NN | ¥ v wil Yl ¥l t¥i] Y1 ]¥l}] N 3221,
& : ) 3.811) | {3.811) :
Comnzerciaf g ) - :
Retail stores {Sec. 3.634) N N N N | N N N N N Y11 Y1 Y1 N Y1 1 ¥1 N - 3222 3727
Body art establishments {Ses, - N N N N N ‘N N " N - | N Si s N |'sl ]St N 2347
3.2224) : ' : :
Laundromats N N N N NI|INI|N N . N N | Yl Y1 N I ¥l |yl N 3.223
Bustness and professional officss N N N N NIN | Nij- Y t SI ¥1 Y1) ¥l Y1 Y1 ¥l N 3224
and banks - 3.8150) | (.81
Ofgan procurement erganization N N N N N N | N N N N N N N ¥ N N 3224A
Dirive-in-customer service (Sec. N N N N N N N N N 81 | 81 si St 511 81 N 3,225
2.635) '
Arcades N N N N N N N N N. N N X Yi Vi1 ¥l N 3226
Retail gasoling siations (Sec, N N N N NIN|N N N Y11 Yl N N | Y YI N 3.227
3.634) ) '
Restaurants - N N N N N N N N N Y1 Y1 Y1 N YL 1Yl N 3.228
Retail bakery, N N N N N N N N N Yi | YL Y1 N ¥l 1 ¥1 N 3.228C
Dslicatesgen N . N N N N | N N N N Y1 | Y1 Y1 N | ¥ | ¥l N 3.2280
Fast=food establishments {Sec. N N N N N N N N N S1 | 81 N N 51 St N 3229
3.620) - .
Taverns N N N N N | N|N N N N | Yl N |.N { ¥l |¥] N 3.230
Micro-brewery restaurant N N N N N{N|N N N N { N Y Si N |IN N 3.228A
Catering establishments N N N N N LN N N-. N.: .| N Yl N N Y1 | Y1 N 3.231
Funsral homes N N . N N N N N N MO} YL YL ¥1i N ¥i | Y1 N 3.232
Private schools N N N N N N M N N Y179 YL4 ¥l N Yi {1¥1 N-. 3.233
Radio and television hrogdeastng N N N N | N N N N N N} ¥Y1| - ¥1 Yi§ Y1 ‘.('J.J "N 3234
studios : - )
Radio, televigion, thitrowave, N N N N | N N N o't N N N N Y1 Y1 | Y1 N 3234
comumupication, radar or other -
tower {Sec: 3.621)
KEY: . . .
Y = Peomitted use as of right : - 81 = Use permitted cnly by special permii by City Council
N = ™Noipermiifed X 82 = Usecpermiited only by $pecial permit by Board of Appeals
Yl = Peommitted by right and addilional intensity of use permitted by special penmit frei e City Council .
_‘ 7 Attachment 4:2 - Supp 18, May 2019
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/.-ﬁ-——-‘a\ it /'“‘-.\
{3 )
ZONING CODE
i Sec. 3.4, Table of Uses.
a4
& Use
Use With 5 pecia]gfl’ ermit Heference RA-] | BAZ | RA-3 | BAd [ RB | RC [ RP HE1 HRZ B4a | BB | BC(1} | LC C 1 C/R | Reference

indoor thealers . N N N N N N | N N N N I N [-3 S Si Si N 3235

Tewspaper publishing and N N N N N N N N | N |71 ¥1 | N Y1 ¥ | N 3736

printing z ) .

Car wash (Se€. 3.622) N N | N . N N N N N N N S1 H N 53 51§ N 3.237

‘Wholesale, stﬁrage and N N N N N. N N N N N | Y1 N N. Y1 Y1 N 3238

warehousing . - -

Offstroet patking (Sectiony 3.601 | ¥ Y Y Y | &1 | 81 | 81 Y Y Y [ ¥y [ ¥ | ¥ Y Y | N 3.239

thiroweh 3.605) ‘ : @.310) | (3.811) )

Used carlot {Sec¢. 3.632) N N - N N N N N N N N 31 I n 31 51 - 3.240

Associated commercial recreation | T N i) N N N N | N o N [ 81|81 st s1 §1 51 N ] 3267

{Sec. 3.636) ’

Accessory nses/commercial N N N I N N NI N Y Y ¥ Y Y Y Y Y Y 3.241

. {3811y | .81

Tea shop N N P ™ N N N : N N Y1 Yl N M 3.2288

Animal sheller (Sec 3.643) N N N ™ N N N N N N N N S1 51 51 N 3.228D

Kenuel (See. 3.644) N N N N N N N N -N N | N N 51 51 S1 N 32268

Medical matijusna ireatment N N i N N N N N N N N | N N N 81 51 N - Use

cesster (Sec. 11.210) ; ‘ ) Reference

. Article XT
Medicat matijuana coltivation 81 81 81 81 81 | 81§ 81 1 81 S1+f S1L S1 81 81 51 S Use
(Bec. 11.28) : .| Reference
: : l Article X1..

Elecitonic game cenfer N N N Iy} N N N N N N N, ¥ N N N N 3226G -

MMasijuana establishments N iy N N N N N N N N N N N 81 81 N

{nonmedical marijuana) ‘ .

Comtnercial marijuans cultivation M N N N N | N|N N N N | RN N N St 8i N

(nenmedicdl marijuana) : :

Smokeshop.{Sec. 3.647) N N N N N N N N N 51 S1 S1 N 83 Sl N 32228
ndustrial i

Accessary offestreet parking N N N N N N N Y Y N~ ¥ Y Y Y e N 3242

3.811) | (3.810)

Railroad and bransit station Y Y b ¥ Y b4 Y Y Y Y Y Y hd Y Y N 3.243

Windmills i b4 Y Y ¥ T Y Y Y Y1 [ ¥I N i Y} Y1 N 3.244

Electric lighting, gas works and N "N N N N 4 ™ N ™ N N N N N Y N 3245

POWweEr stations . .

Fuel oil apd gas storage N N N N ¥ [N | N]|] N N N | N N N N 'Y N 3.246
KEY: : ) . ’ . .
Y = Permitted use as of right 81 = Use penmitied ondy by special permit by City Council
N = Notpermitted . 82 = Usepemmilted only by special permit by Board of Appeals
Y1 = Pennitted by right and additional intensity of use permitted by special permit from the City Council

Z Attachment 4:3 Supp 16, May 2019
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CITY OF WALTHAM
See. 3.4. Table of Uses.
RA- : ; . T Use

Use With SpecialiPermit Reference RA-1 |2  HiRa-3 | RA4 | RB { RC | RD | HRI HR2 BAIBRIBCH |LCIC |X /R | Reference
Heavy truckids and cquipment storage N N N N NI[NIRN N N Ni{NY N N [ 81 51 N 3247
{Sec. 3.628) ) -
Open skorage 5 N N N N N | N N N N N N N N N N N 3.248
Truck or private bus terminais N N N N N | NN |- N N NI N N N i 81| ¥I.|-N . 3249
Light manufadturing (Sec. 3.623) N N N N N N N N N N 51 N Y11 Y1l ¥l N 3250
TResearch IabsFtructures and sceessory N N | N N N N | N Y St N N N Yi| Yl Yl N 3251
uses E (3.811) | (3.811)
Gengral manufachure N N N N NiN|{HN N N N N N N iYL Y3 N 33252
Autobody shop, (Sec. 3.626) N N N N | N1 HNIN N N W I N N | N tst{sil N 3253
Plastics mapulacturing {Sec. 3.629) N W N N N N N N N N N N N N S1 N 3.254
Steam faundry® ) N N N N N I N|XN N N NN N NN N 3255
Heliports-dirports (Sec. 3.627) N N N N N N N 51 Si N N N S1 S1 N N .3256
irndcyards (Sec. 3633) N N N N N NN N N w1 N NN TR 3357
(arhage dumps and senifary landfills N N | N N I N | M| N N N Nl ® ]| N | nN]N|] N[N 3558
Comgiosting facility (3.640) N N N N NI N|N N N N | N N N | ST 81 N 3.2581
Yard waste transfer station (3.641) N N || N N N | N|N N N N N N N 51 St N 3.2582 .
Orgartic products storape (3.642) N N N N N N N N N N N N N |51 S1 N 3.2583
Antomobile recyeling center N N N N N N N N N N N N N N 81 N 3:255
Accessory Uses/manufachuring N N N N NIN]N| N N N | N N Y| Y| Y [N 3.260
Adult enfertainment enterprises (Sec. N N N N N N N N N N N N N N s1 o 32421
2.303A% -

Agricatiure
Farms Y Y Y Y Y Y Y Y Y b4 Y Y Y Y Y Y 3.261
Livegtock farms under 5 aetes {Sec. Sz 8z S2 32 52 ) 8521 82 52 52 gz | 82 ¥4 §2 182 |8 (N 3.262
3.612) g '
Livestock farms over 5 acres Y Y Y Y Y| Y| ¥ Y Y Y I ¥ 'd Y Y Y Y 3.262
Farm stands Y Y Y Y Y Y b4 .Y ¥ hd Y Y Y Y ¥ N 3263

Conservation/Recreation ] . . -
Conservation, water and water supply N N N N | N|N N N NI|N N N N N Y 3.264
arca
FPuhiic outdoor recreation facility N N N N N N N N N N N N N N N | Y 3265
Semdpublic cutdoor racreation facility N M N N N N N N N N it N N N N 51 3266
{Sec. 3.630) .

KEY:

Y = Pemitted use as of right ) ) 81 = TJse permitted only by special permit by City Conneil

N = Notpermiited . 52 = Use permitted only by special permit by Board of Appeals

Y1 = Permited by right and additional intensity of use permitiéd by special permit from the City Council -

Z Attachment 4:4 Snpp 16, May 2019
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Sec. 3.4. Table of Uses.

Use
Use With Special Pormif Reference R4-1 |RAZ [ RA3 | RA4 ! RB | RC | RD | HR1 | HR2 [ BA | BB | BC(I} [ LC | C I | C/R | Reference
Conservation/Recreation
Nonprofit sportsfrecreational olubs with N N N N NjN|N N N N i N N Bl | 81 | 51 Yi 3.220A
grounds for gamres and spoits ) . :
Commercial recreationa] facilities, N N N N NI NN N N N W N 81 ] 81 [ 81 Y1 3226B
outdoor By . .
Commercial recﬁanonai facilides, indoor N N N N N{NI|N N N NIN N si} 31 ¢ S1 Sl 3.226A
(Sec. 3.608A) )
Commercisl conservation/nature facilities N N N N N N N | N N N N N 51| 31 SL St 3.226C
Smali afhleticiand fitness facilities, indoor N N N N N | N | N N N Y| Y Y | Y| Y Y N Uss
# . . Reference
kS 3.226F
KEY: ¥ ]
Y = Permlttéd uge as of right S1 = Use penitted only by special permit by City Couneil
N = Not penhﬂted 82 = Use permitted only by speciel permit by Board of Appeals
YI = Permittéd by nght and additional intensity of nse penmitiad by special perwit from the City Councit
NOTES: ,L

{I) Residsntial uses shall only be allowed in the BC District on upper floors (floors two through five} unless development occuss as part of a Rivesfiont Overlay District special permit (See
Section 8.4.) oras part of an intensity of use special permit, provided that In no case shall any fist-floor residential 1mit or portion thereof be located on or within 50 feet of the siveet [ine of
any of the followings streets: Edm Bireet, Main Streei, Moody Street. Tn the BC Diistrict, residemtial uses shall have separate and distinct entragces from any z2ad all commercial uses, and
commercial snd residential uses shall not be located on the same floor, except that comumercial and residential uses may be aflowed on the first floor where development ocours as part of en
intensity of use special permit, provided that in ne cage shall any first=floor residential unit or portion thereof be locuted on or within S0 feet of the street line of any of the followings
strests: Eln Street, Main Street, Moody Streat. Multiple residential and/or nonresidentiat principal buildings may be allowed in the BC District oa the same lot when developiment ocowrs a5
part of an intensity of use special permft, provided that all other provisions of Section 4.215 shall be complied with. Farther, in instances of new residential construction, excluding
rehabilitation or remodeling of existing structures, said residential uses shall be permitted to abut other siructures of any type on ondy one side, and all ofther sides shali be at least 25 feet

from all gther structures.

Z Altachment 4:5
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Sec. 3.2 CITY OF WALTHAM Sec. 32

(3) The pemmitted uses specifically exclude dissemmating or offering to disseminate
adult matter to minors, and suffering minors to view the dlsplay or linger in the
store shall be deemed evidence of violation of this section.

{4) No adult entertainment enterprise shall be located within the same block or within
500 feet of a residential zone, conservation-recreation zone, dwelling unit, school,

place of worship, church, park, playground, youth center or another adult
entertainment enterprise.

(5) Parking requirements for adult entertamment enterprises shall comply with
Article V of this chapter.

(6) Dimensional reguirements for adult entertainment enterprises shall comply- with
Article IV of this chapter.

3,243, Railroad and transit stations: Use of land and structures for railroad or other rail transit
stations or motor bus transportation stations for the purpose of handling passengers and
the rights-of-way incident thereto, but not including railroad yards, shops, sheds and
freight terminals.

3.244. Windmill. A structure which serves as 2 supplemental electrical generation source,
provided that no such windmill shall be closer to any lot line than the combined height
of the tower to the hub and a blade extended vertically.

3.245. Gas works, electric lighting and power stations: Establishments for the generation of

power for public or private consumption purposes that are further regulated by
Massachusetts General Laws.

3.246. Fuel oil and gas storage: Facilities for the storage of natural gas under pressure,
gasoline, fuel oil and other petroleum products.

3.247. Heavy trucking and equipment storage: Buildings or land used for the storage of
heavy trucks, heavy contracting equipment and earthmoving equipment. "Storage" shall
mean the keeping of such vehicles or equipment or portions or parts thereof, remaining
unutilized or stationary, in open lots or in uncovered or unenclgsed areas between the
hours of 10:00 p.m. and 6:00 am. or any portion thereof. "Heavy contracting
equipment and earthmoving equipment" shaill mean equipment or vehicles with a curb
weight in excess of three tons which can be used in the construction or reconstruction
of streets and sidewalks or in excavation work or in sirnilar activities. A "heavy truck,”
for the purposes of this chapter, shall mean any truck with a cab weight in excess of
five tons, whether or not such truck is used in construction work.

3.248. Open storage: Storage or display of merchandise or goods, new or used, whether for
sale at retail or wholesale, whether crated, uncrated or in cartons, within 10 feet of the
street line; storage or display of used merchandise or goods or of cartons or crates,
whether full or empty, between the line of the front of the building and the street line;
storage or display of used merchandise or goods or of cartons of¢rdies; whether full ot -
empty, unless all such items are screened from view from public or private ways and
from adjacent residentially zoned properties whenever stored out of doors; storage out
of doors of merchandise or goods, whether new or used, after normal business hours
unless stored in an enclosed area. This subsection shall not apply to the storage or
display of motor vehicles in connection with the operation of a duly licensed motor

z24 Supp 16, May 2019
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Briggs v. Zoning Bd. of Appeals of Marion, Not Reported in N.E.3d (2014)

a new use”). Plaintiffs argue that using
these cases as guidance, there is no

reasonable definition of “manufacturing”

that would include solar energy systems. 3

Essentially, Plaintiffs contend that solar
energy collection and conversion is
analogous to the above-referenced cases
in that the process takes material and
converts it into another form without
adding anything or changing its nature.

However, these cases deal with
the definition of the word
“manufacturing” for tax purposes,
and not the usage of the term
“light manufacturing” for the
purposes of the local zoning
bylaw.

As a result of the forgoing, the disputed
issue is whether or not a solar energy
system can be categorized as “light
manufacturing” under the Bylaws and
would therefore be allowed as a non-
accessory use in the GB District and the
LI District. The problem is that in the
ZBA Decision, the ZBA did not make
findings that solar energy systems could
be categorized as “light manufacturing”
for zoning purposes. The ZBA Decision
stated that “[the] Bylaw provides for the
development of solar energy facilities
as a permitted use within the Limited
Industrial District ... [and the] Bylaw
provides for the development of solar
energy facilities putsuant to receipt of a
special permit in the General Business
District.”” There was no specific finding
as to why solar energy systems are an
allowed use in either the GB District

(with a Special Permit,) or the LI District.
Nowhere in the ZBA Decision does the
term “light manufacturing” appear. The
explanation that solar energy systems
fall into the category of “processing,”
and thercfore are allowed in the LI
District and the GB District as “light
manufacturing,” was only put forth in the
ZBA's Opposition Brief.

This court reviews the ZBA Decision
de novo. Because “solar energy systems”
were not mentioned in the Bylaws at
the time of filing, there is no provision
governing this dispute. The ZBA has
correctly asserted that it is entitled to
deference in interpreting its Bylaws.
Wendy's Old Fashioned Hamburgers of
N.Y., Inc., v. Board of Appeals of Billerica,
454 Mass 357, 381, (2009), Tanner
v. Board of Appeals of Boxford, 61
Mass. App.Ct. 53, 57, (1985). But it has
not made a determination of a solar energy
system as “light manufacturing”. As a
result, this court opines that the ZBA
should be extended the opportunity to
make findings on this issue. This case is
therefore remanded to the ZBA to hold a
hearing within thirty days of this decision
and to make findings on whether solar
energy systems are “light manufacturing”
under the Bylaws. This court retains
jurisdiction over the matter after such
decision is rendered. The parties shall
advise this court within twenty days of the
date of the remand decision whether such
decision shall be appealed, and if so, shall
file such appeal with this court.

WESTLAW © 2021 Thomson Reuters. Na claim to origigg! U.S. Governmant Works.
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33 Mass.L..Rptr. 663

Claire Haggerty owns and lives, along
with her husband, John, at 90 Old Upton
Road, Grafton, Massachusetts. Christy
Pease owns 79 Old Upton Road, which
lies directly across the street. Ms. Pease
runs a business on the property where
she leases her barn stalls for boarding
and for horseback riders to congregate
before going on trail rides in the area.
The properties owned by both Ms. Pease
and the Haggertys are located in-an R—
40 zoning district that provides sites for
“low density residential development.”
They are not located in the “Campus
Development Overlay” district, a zoning
area so designated by Grafton's By—Law.

Ms. Pease entered into a lease with
Borrego Solar to construct and operate
a renewable solar collection farm on a
portion of her property. On September
22, 2014, Borrego applied to the Grafton
Planning Board for a special permit to
construct the solar collection farm on
Ms. Pease's property under the “Electric
Generation” use regulation of the By-
Law. The facility consists of 2,058 solar
panels designed to sit on racking above the
ground.

The Grafton Planning Board held hearings
on the special permit application and site
plan modification. On May 5, 2015, the
Planning Board voted 50 to grant the
special permit and 3—1 to approve the site
plan. The special permit allowed Borrego
to construct the solar energy facility
under section 3.2.3.1 of the By-Law. The
Haggertys appealed this decision of the
Planning Board.

Section 3.2.3.1 of the By-Law is a Use
Regulation Schedule that sets out what
type of buildings or structures shall be
permifted in specific zoning districts,
as well as what type of authorization
is required before constructing such a
building or structure. Under section 1.5.1
of the By-Law, the Planning Board “shall
have the authority to grant special permits
for all uses designated with the symbol”
on the Use Regulation Schedule in section
3.2.3.1

In section 3.2.3.1, under the “Electric
generating or distribution station or
substation” classification, the R—40
zoning district is designated with the
“S” symbol indicating that such an
“electric generating or distribution station
or substation” may be built in the R~
40 district under special permit. The By—
Law does not define what an “electric
generating or distribution” station is.
However, it is undisputed that the
solar collection farm in question is an
electric generating facility. Consolidated
Statement of Facts g 14.

*2 Under section 3.2.2.1, “[w]here an
activity might be classified under more
than one of the uses in the Use Regulation
Schedule, the more specific classification
shall determine permissibility; if equally
specific the more restrictive shall govern.”

Section 9 of the By-Law governs the
uses and structures that fall within the
Campus Development Overlay district of
Grafton, an area of .775 squarc miles

WESTLAW © 2021 Thomson Reuters. Na claim to ori%mai 1.5, Govermnment Wo‘rké.

102



Massachusetts Appeals Court  Case: 2021-P-0429  Filed: 8/23/2021 11:05 AM

103



Massachusetts Appeals Court  Case: 2021-P-0429  Filed: 8/23/2021 11:05 AM

104



Massachusetts Appeals Court  Case: 2021-P-0429  Filed: 8/23/2021 11:05 AM

105



Massachusetts Appeals Court  Case: 2021-P-0429  Filed: 8/23/2021 11:05 AM

106



Massachusetts Appeals Court  Case: 2021-P-0429  Filed: 8/23/2021 11:05 AM

107



Massachusetts Appeals Court  Case: 2021-P-0429  Filed: 8/23/2021 11:05 AM

108



Massachusetts Appeals Court  Case: 2021-P-0429  Filed: 8/23/2021 11:05 AM

Docket Doelret Text Amount
Date Qued

rEl?ﬁ 21201 9

05/20/2019 Event ResLlted: Summary Judgment Hearing scheduled en:
05/20/2019 11:30 AM has been resulted:
Case Taken OF of the Liat.
Hun Gordon H Plper, Presiding

06!11!2019 Scheduled

Judge; Piper, Hon, Gordan H.

Event: Summary Judgment Hearlng

Date: 06/17/2019 Time: 02:15 PM

Notme tor Anomeys Henry Lane and David Donesk

06f1 7!2019 Appaarance of Michael Dana Rosen. Esq. for Nurthbndge McQuade LLC ﬁlad

0611 7/2013 Event Résclted: ‘Summary Judgrnent Hearing scheduled on:
08/17/2018 02:15 PM has been resuted;

June 17, 2048. Hearing held on defendants’ mofion for summary Judgment. Attomeys Henry Lane and Michas! Rosen appeared for the pIamhI'f Attorney David Donesk! eppeared

for ihe deferidant memhers of the Norihbridge Zoning Board of Appeals, Following argument, the couit DENIED defendants’ motion for sumitary juiigment pursuant 1o Mass, R. Gy,

P. 56. The plaintff filed no cr0ss-motian far summary judgnient, but the Gourt nevertheless GRANTED partial summary judgment, as Itis able to do 5o, in favor of plaintif for the

reasong lald Lpen the record from the bench and summarized as follows.

The our concluds that the Board pmceaded on a legally untanable grourd and adted it errorwhan it made the caiagoncal datermination that the board lacked power to entertain :
the request ta authdrize plaintiifs solar projéct This was based on the use violation that flows unider canventional 2aning from thé nacessary passags across the residanhal[y zaried
]and on a private way to serve the solar energy faclﬁty tokie physicaﬂy installed, as it would bs by right but for the accass issue, on the industrially 20ned pmperly

The Board based on xts aonebus reading of the solar facility provisions of @ Le 404, § 3, relied improperly on (1) the use prohlbmon arising from using a piivate way aciass

rasidentially- zoned land to provide access to the solar facility In tha industral district and 2} on'the hylaw's prohikifion of the geant of any uge variance. As a consaquence, the board

did not have {he oppertunity, as the court now eoncludes i ought, $ consider the reasbnablenass of not of tha various levels of regutation: {or in an appropriate case, prohitition) that
X muld be necessary to protact !hs public health, safety, ‘or weifare if this solar project is 4o proceed. .

‘The Ianguage of G.1.'c. 40A, § 3 s clear ont Its face: "No zoning ardinance o Bylaw should prohibit ay... um'easonably regulate.” Fhat languags does not incjude atditiona) words

that indicate Ihat what the stalute forbids I8 orily a town- wide prohibition. The sfatute doas not say that it may be salisfiad by providing some availabllity of the prctec!ed solar use in

certaln pats of town but not In othérs, In reaching this conclusion, e court has taken Inta accoiint the difference in theé wording that is ysed fot the various uses in the various

protective and indulgent pravisicns of § .3, put does not see a sufficient distinction to say that the sofar facifity provisions ought i be, as a matler of [egislative |nlenl and

Interpretation, the only protected usa subseclion urider § 3 whera the possibility exists to aliew alisolute prohibifion wilhin cedair zoring disticts. . This is not the case tnder thia * -

statuté 'dnd the jurisprudente under it for the longstanding § 3 protected uses including for religinus, educational, child cara, amatedr radio faciiifles, and the variely of dther usas the
. Ieglslature has chosen to bring unider the pmtecuve umbrsllz of § 3, In o offier case doas § 3 countenance aft absolute znning district wlde bar on a protectad use,

“The purpnss ar this remedial prowslon was fo r8quire some "standing down® by municipalities io encourage and protect solar facilifes- a uge that might be seen as unwelcome in
munigipaliies at a [ocal [evel- by sbutters, nefghbars, and by town goveriment. Fuliliment of this ramadial purpose fequires the town entertaln and where approprla!e Issua pemits
and appmvals for solar facﬂmes evenina resrdenual district where the zoriing bylaw purports fo ban the use. The court seas nothing in the statutory language or [lrpose that would
courtenance carving out Jarge dréas of land by district in tha towin and making them immure fran the ramedial ‘indulgent protections of § 3 wills respect to 1his solar use, Before

. theteIs &ny regulation ot prohibition of any gived preposed sclar deve[opmeni on any sita in the town, there mist be an analysis and a bajancing of ihe, need to prohibti or regulale
feastred against the lagislatively detarminad public interest in folling aut facllitiés for tha ¢ollaction of soiarenergy The nesd for regufallon for even pmhlbi‘uon musi inat dlslncts
be vrelghed against thie hatd to prolect the public heaith, safety, or welfare.

“The cautt does nat accept tha tewn's argument ifiat the prahitition could axist as & matter of distict w’lde ﬁak and this & parﬁcus{y true given the facls uf this caga- where th- natura
of the site, witholit oo much dispute in the record, Is set Up so that the solar bse itself takes place physically antifely on industrial zoned [and whese Ihe use s as of ight. Only the
isstg of access across residential land prevenits as of right Hevelopment of the solar faciltty. Plainitf should receive, for the first fims, fha oppatiunity to demonsliate to the hoard that
itis not }lkely thera is'gaing t6 ba a great deal of impact flowing from the passage across the pnvate residentially zoned land to accass the propasad site

The court recognizes that thefe 15 not a lot of appéllate gulcfance or the issuas biefed by counsel,” The l:ouri {akes Sonie éomfort in the dacision reached in Duseau v. Szavdowskl
Realty, Inc,, 23 LCR'5 (Z015) (Misc, Case No. 12 MISC 470612} {Cutler, C.J,}. The decision reachad in Briggs v, Zoding Board of Appéals of Marian, 22 LCR 45 {2014} Misc. Casé
.No. 13 MISC 477257) {Sands, J.J does ot perstade this cotrt that it Is merely a matter of whether &s a town wide malter, thisre is some reasonableness to 8 zona by zens apprdach.
Rather, the court now concludes that the cofrect municlpat anaiysis of & solar Tacility project fust Lie made on a micro [site spacific) level rather then on a macre {towi-wide} level,
The legislative intent Is best served by having that enalysis conducted, as it iz on all the other Dovar Amendment and § 3 cases, on a very sife speclfic basis, use by use, parcel by
~parcel, nsighboriited by neighborhood. ' Given that the board proceeded on this legal untenable ground it, never had the occasion to weigh in and haar the parties, neighbors and
'thé others who are Interasted parlies, on the question whethar some regulation, or indeed an outfight pmhlbmon oughi fo bs apptled here. The !ouchstone has ‘to be whsther ajevel
: vof regulauon is reaaonable ornot, &s necessary io protect the publ]c health, safety, or werfare

Thfs -courd vll retatnjuriscﬂcuon of this cas, “Tha coiirt will afinul the dacisicn of the Board and ramand the matter back 1o the poard fora newly neticed full puhltc heaﬂng to consider ’
-the application that was hefore it with the Undsrstanding, based on the courts® ordef, that the Boart cannat eategerlcally rely oni the prohibition of uss bére as it dd inthe first .

instance, There is no reason o require the project proponent te submit any applicatian for varlance pacaise the purpiose of the protective language of § 3 js to overvide prohibitions
on use unlass they are justified based on necessity to protect public health, safety, or welfare. That is a legislative ovefride on what would otherwise be the applicable variance
standerds that would be indicated where thers'|s 1 ise that is prohibited in & given district but is At protected under-§ 3. The Board wili hear the applicant, &nd others interested, on
the quastion of the reasonablenass or not of a prehibition o a regulation, THe board would then have an opportdnity, eﬂerhearlng, to make fts findings and to issue a demsion on lhe :
‘application that was origlnaily pefore it after engaging In the weighing § 3 requires. .

By .Iury 12 2018, counsel lo confer with thelr respacﬂve clients and each other and submit & form of an arder of ramanc( that s spaclﬁc as to the scope and tha timing of remand
providing speclﬁc milestones for nelicing, convening, cpaning, and closing the remand hearing befors e board. (Piper, C.J )

(thlce of Docket Enlry sem 1o Anorneys Henry Lane M:chael Rosen and Dawd Doneskl)
[Propassd] O{der of Remand filed.

12/04/201% December 4, 2019. Plaintiff's Motion to Amend Complaint ALLOWED., Status Conference scheduled for December 23, 2019 at 11:00 A.M. Parties to fila & Joint written report with the

12042019

court by DRecember 18, 2018 recommsnding e next steps that should take place in fhis case to progress plainlilfs renewad appeat promptly, including propased dates for the ¢lose
of discovary and proposad deadiines for the filing of dispositive motiona. (Piper, C.J.}

{Molice of Docket Entry sent ko Attorneys Henry Lane, Michael Rosen, and David Doneski}
Judge: Piper, Hon. Gerden H.

12/04/2019 Schedu]ed

Judge: Plper, Hon. Gordon H.
Event: Status Conference

Date: 12/23/2019 Time: 11:00 AM
Nonce to Aﬁomeys Henry Lane Mlchasl Rosen and Davld Doneskl

121’19/2019 Jo[nt Repori ﬂled

12123!2019 Evant Resulted Staius Conlerence schaduled on;
2/2312019 11,00 AM
Decamber 23,2018, Status confersnce held, Attomeys Henry Lane and Michael Rosen appeared for the plainflif. Attorney David Doneski appeared for the defendant members. of
the Northbridgs Zoning Board of Apreals. Following celloquy with counsel, court [s copvincad that at this stage of the case, the matter must be eftier: (1) remanded again fo the

Northbridpe Zoning Board of Appeals so that the Board may make a determinatian as fo whalher plaintiff is entitled 1o a frontage varlancs, (2} procaed foiward for g sstond round of
limited summary judgment practice, or {3) move forward with de novo review and have the coud hear evidence at @ trial on the merits, By January 17, 2020, pariies are to file joint
wriltert report, confirming that the parﬂas have by thelr counsel eonferred, and outlining how thay would ke to proceed, Courtto ast dn raport withoul further hearing nless
otherwilsa-ordered, Unless the court orders cthenwlse based on the parties” submission, case I$ lo procesd to rial on the merits, A pre-iial conferenca Is scheduled far February 20,
2020 at $1:00 am, {Fiper, G.L}

{Notce of Dockat Entry sant to Attorneys Henry Lana, Michael Rosen, and David poneshiD9
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under the laws of the Commonwealth
of Massachusetts in 1956. It has been
recognized by the federal government
as tax-exempt, charitable, educational or
religious organization since 1968. It is
exempt from taxation under local law.

Mr. George Detellis, Jr, one of the
witnesses at trial, is the Executive Director
of Woodhaven and a member of its board
of directors. Mr. Detellis resides in Winter
Springs, Florida about ten months of the
year and two months in Massachusetts.
Title to the property is in the name of
Woodhaven Camp Ground Association,
Inc, With an address in Orlando, Florida.
See exhibit 8. Woodhaven was founded by
Mr. Detellis's grandfather on what at the
time was Mr. Detellis's great grandfather's
farm. Mr. Detellis lived at Woodhaven for
ten years while his father was the Director
and his mother was the President.

Woodhaven consists of a chapel,
dormitory, dining hall, kitchen, bath
houses, cabins, and recreational facilities
which include an Olympic-size swimming
pool, bath house, basketball court and
sports field. This case concerns a portion
of Woodhaven which contains four cabins
(see exhibit 12) fronting on Campground
Road. The portion of the property
containing the cabins was acquired by
Woodhaven in 1959. Exhibit 4. The
plaintiffs reside at 62 Campground Road
and are abutters to Woodhaven. See
exhibit 20 (photo of home).

B. The Erection of Cabins

*2 Woodhaven is located in a Single
Residence Zoning District (SR District)
under the zoning bylaws of the Town
of West Boylston. Sometime in 1966,
Woodhaven had a plan prepared which
divided a portion of the land it had
acquired in 1959 (exhibit 4) into five
lots, one of which contained an existing
stone house (lot 1). Woodhaven then
erected four cabins each of which was
shown as a separate lot on the plan.
The cabins are located on lots 2-5
of this plan. Each cabin has a single
toilet and its own septic system. The
Planning Board of the Town of West
Boylston endorsed the Woodhaven plan
(“approval not required”) on April 17,
1966. See exhibit 5. At the time of their
construction, the cabin lots conformed to
the dimensional requirements applicable
in the SR District (15,600 square feet of
area and 120 feet of frontage). See exhibit
6.

Under the current bylaws, lots in the
SR District require a minimum of 40,00
square feet. Only one of the four
lots meets this current requirement. See
exhibit 10 (Lot 2 is 19,200 square feet;
lot 3 is 25,630 square feet; lot 4 is 31,700
square feet and lot 5 is 64,530 square feet).

C. Proposals to Alter the Four Cabins.

As of 2001, however, due to changes
in the applicable zoning laws, 3 of

WESTLAW © 2021 Thomson Reuters. No claim to orﬁigal L8, Government Works.
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the 4 cabin lots no longer conform
to the dimensional requirements of the
zoning bylaw. See exhibit 7. In early
2001, Woodhaven applied for building
permits to make certain alternations to
the 4 cabins to consist of (a) new
windows, (b) sliding doors, (c¢) the
addition of insulation, (d) new 10" x
14’ pressure-treated wooden decks, and
(e) the installation of kitchenettes which
would consist of cabinets, a stove, a sink
and a small refrigerator. See exhibit 8.
The cabins were in need of repair at
the time. The only external feature that
would change as a result of the proposed
alterations was the addition of the deck
in the rear away from the side facing the
abutters.

D. Decisions made by
Building Inspector and ZBA

On March 2, 2001, the Building Inspector
denied Woodhaven's application
indicating that the applicant would require
a variance from the Board of Appeals
(Board}. The Building Inspector reasoned
that he had not been asked to issue
permits on grounds that Woodhaven was
an exempt religious use and that therefore
it would have to obtain relief from
the Zoning Board of Appeals (ZBA).
See exhibit 8 (Interoffice memo dated
March 2, 2001). Woodhaven, in turn,
appealed this denial to the Board. See
exhibit 8 (Petition dated May &, 2001).
In its petition, it stated that “[t]he four
cabins located on campground Road
will continue to be used as temporary

seasonable housing for camp visitors
and staff, including the corporation's
Executive Director ... The proposed
improvements will not constitute any
change or substantial extension of the
use as accessory facilities for camp
staff and visitors.” Exhibit 8 (Petition
dated May 8, 2001). On June 21,
2001, The Board conducted a public
hearing on the matter. On June 26,
2001, the Board voted unanimously to
grant the application by Woodhaven. See
exhibit 10-11. Thereafter, on August 16,
2001, after the abutters appealed that
determination to the Superior Court, the
Board acted on a second petition filed by
Woodhaven in which a Special Permit was
sought and allowed that relief as well.
See exhibit 12. The plaintiffs amended
their complaint to include an appeal of this
decision to the Superior Court as well.

*3 On September 4, 2001, Woodhaven
asked the Building Inspector to take
formal action on its application to
renovate the 4 cabins. See Exhibit 14. The
Building Inspector responded in writing
on September 13, 2001 by stating that
he would not approve the applications
by Woodhaven until the Board of Health
determined that the septic systems were
adequate. See Exhibit 15. Thereafter,
Woodhaven applied for a building permit
to construct a portion of what they
requested in their original application,
namely the addition of a deck and a
sliding glass door for each cabin. In its
application dated October 15, 2001, the
cabins were described as “housing for
summer camp.” See exhibit 16. In issuing

WESTLAW © 2021 Thomson Reuters. No claim to oriﬂrbal .5, Government Warks.
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the permits on November 21, 2001, the
Building Inspector described the changes
as “deck and interior alterations-summer
cottage.” Woodhaven has completed the
exterior alferations, but has not made any
of the alterations to the interior of the
cabins.

E. Past, Present and Proposed
Uses of the Camp and the Cabins

Since 1968, Woodhaven has been used
primarily as a summer camp. The
principal purpose of the property has
been and continues to be to provide
children with safe and fun day camp
activities. In recent years, the cabins have
been used intermittently but principally

during the summer months, 2 However,
there have been winter activities on
the property including church meetings
at the winterized chapel for many
years. Woodhaven did have its own
congregation at the site from 1991-95.
More recently, however, the chapel
has been leased for use by a nearby
congregation. The goal of the Woodhaven
is to operate a day camp facility that will
be enjoyable and safe for local youths
both during the summer months and for
winter weeks when school children are on
vacation. The camp employs specialists
in the areas of sports, drama, adventure
etc. In addition to recreational activities,
Woodhaven's day camp includes a weekly

chapel session 3 and patriotic observances
at the beginning and the end of each day.
There was no other evidence presented

that the Camp has used the cabins for
religious or educational activities.

2 . .
There is no evidence before me

of what constitutes ‘“summer”
use and whether it refers to
the period of time when school
children are on summer vacation
or more broadly to the months
when people are able to reside in
cabins that are not winterized.

3 )
No evidence was offered

about the “chapel service.”
It is unknown, for example,
whether it is denominational or
nondenominational, whether it is
optional or required, and whether
it involves any religious service or
instruction.

From time to time, the Board of
Directors has rented the camp to other
Christian, non-profit groups, Woodhaven
has approval from the Board of Health
authorizing it to host over 100 children.
Woodhaven has about 30 staff personnel
in total with at least 6 on site at all
times the Camp is operating, Although
Woodhaven represented to the ZBA that
it did not have any plans to expand the
use of the camp or to use the cabins
in the winter, Mr. DeTellis testified that
he wants to expand operations to the
entire 12 months of the year including
rentals to other qualifying organizations,
If the Woodhaven expanded to year-
round operations, the cabins would be
used to house staff on a year-round
basis. However, it is the intention of
Woodhaven not to lease the cabins to

WESTLAW © 2021 Thomson Reuters. No claim to oq%igai U.S. Government Works.
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the abutters, other than to make them
more visually attractive. The new decks
are in the rear and will have no significant
impact on the use of the cabins. The
changes will not alter the purpose for
which the cabins have been and are being
used. I agree with the determination made
by the ZBA that “[t]he renovations will
improve the appearance of the cabins
which have become worn and in need of
roofing and siding. The addition of small
decks on the rear of each cabin will cause
no undue detriment to the neighborhood
in that they are not facing any residential
abutters.” Exhibit 10 at 4.

The plaintiffs principal complaint is with
the plans to operate the day camp on a
year-round basis. This may or may not
come about, but in any case it is not an
issue that implicates the Town's zoning
laws.

ORDER

The court takes the following actions
on the plaintiffs request for rulings
of law: numbers 1, 2, 3, 4, 5, 6, 7,
and 11 are allowed; numbers 8, 9, 12,
13, and 14 are denied. For the above
reasons, the decision of the defendant
ZBA granting the defendant Woodhaven
a Special Permit under Section 1.4(b)
of the by-laws of the Town of West
Boylston to obtain. building permits to
winterize, renovate and improve four
cabins as provided in their application is
AFFIRMED.

All Citations

Not Reported in N.E.2d, 2005 WL
2864792

End of Document
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