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RECOMMENDED FINAL DECISION

In this appeal, the Petitioners, Wendy Carron and Michael Barriere, challenge a Simplified Waterways License issued by the Western Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP”) to the Applicant, Michael J. Tristany; the License is for a dock on Pontoosuc Lake at the end of National Street in Lanesboro.  The Petitioners own abutting lakefront property.  Because Pontoosuc Lake is a Great Pond, the proposed dock is subject to licensing and permitting under G.L. c. 91, which governs Waterways, and 310 CMR 9.00, the Waterways Regulations.
  See 310 CMR 9.01, 9.03, and 9.04.

The License authorized Tristany to construct a dock in the public right of way that extends from the terminus of National Street to the lake.  The dock is similar in design and size to those in the area; it would be thirty feet long and three feet wide, with a ten foot by three foot perpendicular dock at the end, which gives the entire dock a “T” formation (the top of the T being the end that projects into the water).  See April 12, 2013 approved Simplified License Plan.  
The dock would be roughly perpendicular to the shore line and generally parallel to the Petitioners’ dock.  Because the two docks would not be perfectly parallel, they would be separated by a distance that ranges generally from thirty feet at the docks’ shore ends to about twenty feet between the termini in the water.  See Exhibit E, F1 to Petitioners’ PFT
; Mew PFT, p. 3.  The license limits Tristany to docking one motorized boat, which must be located at the end of the dock or on the opposite side from the Petitioners’ dock.
In this appeal, the Petitioners raised a number of objections to the Tristany dock, with the primary justiciable objection being that the dock would significantly interfere with the Petitioners’ ability to travel to and from their property via the water.  After holding an adjudicatory hearing, I find that an overwhelming preponderance of the evidence shows that there will be no such interference.  I therefore recommend that MassDEP’s Commissioner issue a Final Decision affirming the License. 
Burden of proof AND EVIDENCE 

As the party challenging the Department’s decision to grant the permit, Petitioners had the burden of going forward by producing credible evidence in support of their position.  Matter of Pioneer Valley Energy Center, LLC, Docket No. 2011-010, Recommended Final Decision (September 23, 2011), adopted by Final Decision (November 9, 2011).  Upon meeting this requirement, the ultimate resolution depends on where a preponderance of the evidence lies.  Id.
“A party in a civil case having the burden of proving a particular fact [by a preponderance of the evidence] does not have to establish the existence of that fact as an absolute certainty. . . .  [I]t is sufficient if the party having the burden of proving a particular fact establishes the existence of that fact as the greater likelihood, the greater probability.”  Massachusetts Jury Instructions, Civil, 1.14(d).

The relevancy, admissibility, and weight of evidence that the parties seek to introduce are governed by G.L. c. 30A, § 11(2) and 310 CMR 1.01(13)(h)(1).  Under G.L. c. 30A, § 11(2):

[u]nless otherwise provided by any law, agencies need not observe the rules of evidence observed by courts, but shall observe the rules of privilege recognized by law. Evidence may be admitted and given probative effect only if it is the kind of evidence on which reasonable persons are accustomed to rely in the conduct of serious affairs.   Agencies may exclude unduly repetitious evidence, whether offered on direct examination or cross-examination of witnesses.

Under 310 CMR 1.01(13)(h), “[t]he weight to be attached to any evidence in the record will rest within the sound discretion of the Presiding Officer. . . .”

The Petitioners presented testimony and exhibits from themselves.  No other witnesses appeared at the adjudicatory hearing, and thus only their testimony and exhibits were accepted into the record on their behalf.  Testimony from William Clark, a witness for the Petitioners, was stricken both because Clark failed to appear at the hearing and because it was duplicative of testimony from the Petitioners.  Tristany provided testimony from himself and his wife, Cynthia Tristany.  Jeremiah Mew testified for the Department.  Mew has been an environmental analyst at MassDEP since 1988 in the Wetlands and Waterways Program of the Bureau of Resource Protection.  He has had significant responsibility in handling c. 91 permitting and enforcement actions since approximately 2000.  Mew PFT, p. 2.  He holds a Bachelor of Science degree in environmental science.  He reviewed the Tristany’s license application and recommended approval in this case.
DISCUSSION

I.
The Dock Will Not Significantly Interfere With The Petitioners’ Littoral Or Riparian Rights
At the beginning of the adjudicatory proceeding, the Petitioners initially questioned Tristany’s legal authority to apply for a dock in the right of way at the end of National Street.  It was undisputed, however, that appropriate Lanesboro officials had authorized Tristany to construct the dock in the public right of way.  This met the requirement of 310 CMR 9.11(3)(a) that the application be supported by “evidence of legal authority to submit an application.”  The evidence of authorization included uncontested correspondence on town letterhead from appropriate Lanesboro officials.
  See 310 CMR 9.11(3)(a).  The Petitioners did not dispute that authorization but they did raise other contested issues concerning real property rights in the area.
  In this proceeding, however, there is no jurisdiction to litigate property rights, once a colorable claim to construct the dock at the site is established.  Therefore, given Tristany’s undisputed production of official authority to construct the dock, I ruled that all other issues concerning property rights would not be heard in this appeal.  See Tindley v. Department of Environmental Quality Engineering, 10 Mass. App. 623, 411 N.E. 2d 187 (1980) (in c. 91 appeal MassDEP is confined to determining whether the applicant has a colorable claim to carry out the work; it may not adjudicate property rights).  

Left with this ruling, the Petitioners pursued the sole remaining issue on appeal, which was framed as follows: 

Will the Applicant’s proposed dock “significantly interfere with” the Petitioners’ “littoral or riparian property . . . right to approach [their] property from a waterway, and to approach the waterway from said property, as provided in M.G.L. c. 91 § 17,” in contravention of 310 CMR 9.36(2)?

If the answer is in the affirmative, what is the appropriate remedy?

The Petitioners contend that the proposed dock will interfere with their travel in the lake to and from their property in noncompliance with 310 CMR 9.36(2), which provides in pertinent part the following:

(2) Private Access to Littoral or Riparian Property -- The project shall not significantly interfere with littoral or riparian property owners' right to approach their property from a waterway, and to approach the waterway from said property, as provided in M.G.L. c. 91, § 17. In evaluating whether such interference is caused by a proposed structure, the Department may consider the proximity of the structure to abutting littoral or riparian property and the density of existing structures. In the case of a proposed structure which extends perpendicular to the shore, the Department shall require its placement at least 25 feet away from such abutting property lines, where feasible.  (emphasis added)

A significant interference must be greater than a mere inconvenience or increase in difficulty in access.  See Matter of Abdelnour, Docket Nos. 88-138, 88-358, 88-359, 88-360, 88-361, 90-270, Final Decision: Part I (November 22, 1994) (it is not a significant interference to the right to approach one’s littoral property when a proposed pier would cause an abutting property owner to make one additional tack with a sailboat);  Matter of Squeek Realty Trust, Docket No. 2008-137, -138, -140, & -141, Recommended Final Decision (July 2, 2010), adopted by Final Decision (July 7, 2010) (“[d]ifficulty in docking a recreational boat does not … equate to being totally cut off from water access to one’s property.”).  Significant interference must be supported by evidence greater than anecdotal or conclusory statements.  Matter of Squeek Realty Trust, supra.
The Petitioners primarily object to the dock because they believe it will be located too close to their property.  The regulations provide that docks shall be “at least 25 feet away from abutting property lines where feasible.”  310 CMR 9.36(2).  In this appeal, there was persuasive evidence that it was not feasible to meet the 25 foot setback requirement.  The right of way is only 33 feet wide.  On the shore, the dock is located at the center of the right of way, approximately 15 feet from the Petitioners’ property boundary.  Mew PFT, p. 3; Testimony, 1:10:00. 
  This placement in the narrow right of way is consistent with MassDEP’s permitting practices in other cases and is required because the width of the right of way renders further setback infeasible.  MEW PFT, p. 3.  
The Petitioners’ evidence against the dock consisted almost entirely of conclusory statements that the dock’s location would interfere with their rights of access to and from the water.  Those statements were not persuasive because they were unsupported by any factual evidence.  In addition, the evidence affirmatively shows there will not be a significant interference.  The Petitioners dock their boat on the side of their dock farthest from Tristany or sometimes at the end of their dock when it needs fuel.  Testimony, 00:26:00.  Occasionally they dock a smaller boat on the side closest to Tristany but they admitted there would be enough room for that to occur.  Testimony, 00:27:00.  There is generally very little traffic between the two docks.
  Testimony, 00:27:00.  
The Petitioners’ other evidence is equally unpersuasive.  They testified generally to other boats not owned or under the control of Tristany being tied to the dock on “many occasions.”  Exhibit W to Petitioners’ PFT.  But there was supporting evidence (photographs) of only one fishing boat that had used the dock on one occasion.  Petitioner Carron was able to recall two to three specific incidents when other boats pulled in on the side of the dock closest the Petitioners’ dock.  Testimony, 00:54:00.  There was no evidence that these incidents significantly interfered with the Petitioners’ rights of access to and from the water at their property.  Although the Petitioners testified generally to having been bothered by other people being in the vicinity of their property, allegedly because of the dock, that testimony failed to establish an important nexus—how these incidents interfere with the Petitioners’ littoral and riparian property rights of access.  More importantly, this is most certainly not a concern that falls under c. 91; the entire lake is for the general public to enjoy for fishing, fowling, and navigation, and any other lawful purpose.  310 CMR 9.02, 9.07, 9.35.
CONCLUSION


An overwhelming preponderance of the evidences shows that the Petitioners’ rights of access to and from their property via the water will not be significantly affected by the dock approved in the License.  The License should therefore be affirmed.
NOTICE-RECOMMENDED FINAL DECISION

This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain notice to that effect.  Once the Final Decision is issued “a party may file a motion for reconsideration setting forth specifically the grounds relied on to sustain the motion” if “a finding of fact or ruling of law on which a final decision is based is clearly erroneous.”  310 CMR 1.01(14)(d).  “Where the motion repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments, it may be summarily denied. . . .  The filing of a motion for reconsideration is not required to exhaust administrative remedies.”  Id.

Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.  

Date: __________




__________________________
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� “Great Pond means any pond which contained more than ten acres in its natural state, as calculated based on the surface area of lands lying below the natural high water mark.  The title to land below the natural low water mark is held by the Commonwealth in trust for the public, subject to any rights which the applicant demonstrates have been granted by the Commonwealth. . . .”  310 CMR 9.02 (“Great Pond”).





� “PFT” is the acronym for pre-filed testimony submitted by the parties.


� See e.g. Tristany Ex. 7 (May 3, 2010 letter from Town Administrator Boudreau to Tristany; December 21, 2011 letter from Town Administrator Boudreau to Mew); Ex. 9 (June 29, 2011 letter from Town Administrator Boudreau to Mew); Ex. 10 (August 6, 2012 letter from Harbormaster Lee Hauge to Fuster).


 


� The Petitioners raise primarily two arguments.  First, they assert that they own National Street.  Second, they claim the town passed a by-law prohibiting docks in rights of way.  It is undisputed, however, that the alleged by-law exempts docks for  which a c. 91 application was pending, as in this case, and applies to private rights of way.  Moreover, Tristany has presented a colorable claim of official authority to construct the dock on what the town deems a public right of way.  Although the Petitioners dispute whether National Street is a public right of way, that dispute is an issue for which there is no jurisdiction in this appeal.  Tristany Ex. 7 (December 21, 2011 letter from Town Administrator Boudreau to Mew); Tristany Ex. 8.


� “Testimony” refers to the digital recording of testimony elicited at the adjudicatory hearing, followed by the general temporal location of that testimony on the recording.





� It is noteworthy that the Petitioners have two licensed docks on their property.  One of the docks is located approximately five or fewer feet from the property line at the shore abutting the property where the Tristany dock is proposed.  Although the Petitioners were mistakenly licensed to do this, there is substantial shorefront area, approximately 1,115 feet, for the Petitioners to move their dock away from the property line.  Mew PFT, p. 4; Mew Testimony (discussing how MassDEP mistakenly licensed Petitioners’ dock within the 25 foot setback from bordering property lines).  Given the Petitioners’ unnecessary (but legal) encroachment within the 25 foot setback distance, it is equitably inconsistent for them to object to MassDEP finding it was not feasible to enforce the 25 foot setback against Tristany.
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