Re:

Three Middlesex Tyngsboro, Inc.

d.b.a.: 

Dream Diner

Premises:
384 Middlesex Road

City/Town:
Tyngsboro, MA 01879

License:
AA Restaurant

Heard:

June 10, 2009

DECISION


This was an appeal from the action of the Licensing Board of the Town of Tyngsboro for Denying the All Alcoholic Beverages Restaurant License transfer request by Three Middlesex Tyngsboro, Inc., 384 Middlesex Road from 310 Realty, Inc., 361 Middlesex Road.  

Facts


Three Middlesex Tyngsboro, Inc., 384 Middlesex Road, applied for a transfer from 310 Realty Inc, 361 Middlesex Road.  


A hearing was held on Monday, January 5, 2009 continued to February 23, 2009.


The Local Board voted 4 to 1 to deny the request to transfer on February 23, 2009. 


On February 25, 2009 a letter (Exhibit 2) was written to the A.B.C.C. attention Dottie MacAdams as notice of the denial.  


The February 25th letter was not addressed to the applicant (Three Middlesex Tyngsboro, Inc.) was not the applicant listed as a recipient of the letter. 


At the A.B.C.C. hearing the application of the proposed licensee was entered as Exhibit 1 and a map of the area liquor licenses were entered as Exhibit A.  

Discussion


The Commission reviewed the exhibits and is forced to look at failure of the Local Board to properly notify the applicant of their decision.  M.G.L. Ch. 138 §23 states, in pertinent part, that “[w]henever the local licensing authorities … deny an application for transfer of location or between persons …the licensing authorities SHALL (emphasis added) mail a notice of such action to the applicant or licensee, stating the reasons for such action and shall at the same time mail a copy of such notice to the commission.”


A local licensing authority has discretion to determine public convenience and public good, with respect to whether to grant a license to sell alcoholic beverages; while that discretion is very broad, it is not untrammeled.  See Donovan v. City of Woburn, 65 Mass.App.Ct. 375, 840 N.E.2d 969 (2004); Ballarin Inc., v. Licensing Board of Boston, 49 Mass.App.Ct. 506, 730 N.E.2d 904 (2000).


Since the local licensing authority did not issue the required statement of reasons, the local licensing authority’s decision did not state adequate reasons supporting its concerns as the basis for denying the application.  As in Ballarin and Donovan, the local licensing authority merely made cryptic references to ill-defined and undeveloped abstractions, without identifying the danger or dangers it believed would accompany applicant’s business without anchoring the concerns to evidence in the required statement of reasons and in the record.  

Conclusion


Therefore, the Commission disapproves the action of the Local Board in denying the application.  The Commission remands the matter to the Local Board with the recommendation that the Board grant the application.  

ALCOHOLIC BEVERAGES CONTROL COMMISSION

Robert H. Cronin, Commissioner_____________________________________________

Susan Corcoran, Commissioner_______________________________________________

Dated in Boston, Massachusetts this 31st day of August 2009.

You have the right to appeal this decision to the Superior Courts under the provisions of Chapter 30A of the Massachusetts General Laws within thirty days of receipt of this decision. 

cc:   
Local Licensing Board

Frederick G. Mahony, Chief Investigator

Peter J. Nicosia, Esq.

Richard Bowen, Esq. 
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