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Dararith Ung brings this action pursuant to G Loc. 30A, § 1dand G L. ¢
secking review of the Massachusetts Civil Service Commissien’s decision to uphold the City of
Lowell’s decision to terminate his employment as a police officer. Ung moves for judgment on
the pleadings, arguing that the Commission’s decision was in excess of its statutory authority,
unsupported by substantial evidence. erroncous as a matter of law, arbitrary and capricious, and
an abuse of discretion. Ung also moves w dismigs Lowell"s counterclaim. which allepes that the
Commission lacked jurisdiction to reopen Ung's appeal in 2009, Lowell opposes Ung's motion
and has cross-moved for judgment on the pleadings. For the reasons that fallow. Ung’s motions

are DE

’l[ﬁéﬁ!}, and Lowell's moton s ALLOWIED.

CDefendant in Cross-Claim
0y of Lowell, Plaintiff in Cross-Claim

* Ung seeks to dismiss Lowell’s counterclaim arguing that it is not dire
Lawell correctly points out, hewever, that Uny is a necessary party to
affect Ung’s right to appeal his dismissal. See Mass. R.Civ. PLI9(a)
action if (17 in his absence complete reliel cannot be accorded among 1)
interest relating 1o the subjeet of the action ™)




BACKGROUND
The foliowing Is a summary ol facts taken from the administrative record. Ung is a
former Lowell Police Officer. Lowell terminated Ung from his position by letter dated June | 2,
2008, citing three reasons for his dismissal: (1) making {afse siatements to a superior officer; (2
malfeasance of duty: and (3) neglect ol dutv, Tatlure (o discaver, report or take appropriate action

on a detectable crime in an area of respongibiliny. Lowell decided that just cause exisied to

terminate Ung based on two false reports related to stolen or unauthorized use of 2 motor vehicle
jointly owned by Rath Sar and Mom Chan and on a {ailure to take appropriate action regarding a
dispute involving racial slurs dirceted at a Market Basket customer. :

I Procedural History

On June 18, 2008, Ung filed an appeal of Lowell's decision with the Commission
pursaant 1o G. L. ¢ 31, § 430 Onduly 9, 2008, Lng voluntartly moved to dismiss his appeal,
because he believed that his collective barpaining agreement vequred lim to arbitrate his
termination. On the same date, the Lowell Police Association (the ~Union™) filed an action with
the American Arbitration Association on behall of Ung. The Commission allowed Ung’s motion
to voluptary dismiss his appeal on July 17, 2008,

On October 30, 2008, Lowell filed an action in Middlesex Superior Court seeking a
declaratory judgment that Ung's collective bargaining agreement did ﬁut 'penﬁil him to arbitate
his termination. Lowell also filed a motion to stav the pending mhilrauimnéon the same date,
which the court subsequently allowed. After a hearing on the parties” cross-maotions for summary
judgment, the court issued a deglaratory judpment on March 18, 2009 staung that . . the

matier of a police officer’s termination is subject to the jurtsdiction {alheit not exelusive) ol the
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Civil Service Commission by virtue of G Loel 31041 427 and entered Judgment {or Lowell.

On March 26, 2009, Ung moved 1o reopen his appeal with the Commission. Lowel!
opposed this motion on April 1, 2009 On April 7. 2009, the Union appealed the court’s March
18, 2009 declaratery judgment. The Conmission held a hearing on the matter on May 4, 20090,
and issued its decision denying without prejudice. subject 1o certain conditions, Ung’s motica (o
reopen his appeal on August 21, 2009

Ung moved to reopen his appeal on February 17, 2010, Lowell opposed this motion on
February 19, 2010, The Appeals Court subsequently upheld the Superior Court’s March 18,
2089 declaratory judgment in favor of Lowell. On Sepembaer 24, 2010, the Commission allowed
Ling’s motion to reapen his appeal, Lowel] then sought unsuccesstully to dismiss Ung's appeal
bazed on lack of junisdiction. The Convmission held hearings on Ung's termination on
November 3 and 19, 2010 and December 7, 2010, and upheld Lowell™s termination of Ung for
just cause on November 3, 2011

i, The Commission’s Decision

The Commission made the following findings of {act and concluzions of law, Ung was a
full-time Lowell police officer from 1992 untl kis termination in 2008, Ung served z‘m‘a Khmer
mterprefer in the course of one homicide and many other mvestigations conducted in partnership
with the DEAL FI3L, and Secret Service.

Ling had a record ol prior disciphinary action, On November 21, 1993 he received a

writlen order not Lo carry his service weapon off duty and an official reprimand [{or two instances

' The Commission provided Ung six months within which w: (1) file cenified ceples of the Superior Court decigio
and an appellate rescript affirming that decision, and {2) represent in writing that he knowingly and voluntarily
waived any benefits w be restored between July 24, 2008 and March 20, 2009,
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of brandishing his weapon in public that securred on September 2101993 and Octlober 29, 1993,
Also on June 11, 1996, Ung was placed on o 172 day suspension for failing o obey the wriiten
order not to carry his service weapon while off-duty. Lowell Police Department’s Professional
Standards Unit subseguently nvestigated Ung concerning two citizen complaints that became the
grounds for his termination: (1) the Rath Sar investipation i 2004: and the 2y Market Basket
mvestigation in 2005,

A Rath Sar Imvestigation

Prior 1o 2004, Ung was personally acquainted with Rath Sar and another weman named
Mom Chan. Both women frequented Ung’s family-ovwned convenience store. Chan owned
rental wnits in Lowell and rented one o Sar. Tn 2003, Sar sought o purchase a vehicle, burt
lacked the necessary credit, Chan agreed o co-sign on Sar's awto Joan so that she could purchase
a new, white Lexus vehicle. The Lexus was registered with the Massachusetts Department of
Motor Vehicles in both Sar’s and Chan’s names.

On September 2.2004. Ung filed a report ol unauthorized use of w motor vehicle andfar
stolen motor vehicle with respect 1o a 2003 Lexus on Chan s behalth The report indicated that
Chan had left the Lexus i her driveway during a wip to Cambodia and had returned t‘n,c'lisccm:r
that Sar had taken it without authorzation and refused to return i, Lowell police acting on the
report arrived at Sar’s apartment o recover the Lexus, Al somc point. Ung also arrived al the
scene and told Sar to drive the car to Chan. After running a Criminal Justice Information System
(CHS”) inquiry. the police realized that both Chan’s and Sar's names were listed as owners and
consequently did not tow the Loxus,

After September 2004, Sar obtained mdividual financing for the Lexus and had Chan sign



documents transferring the title into Sar's name. Subsequentiy. on June 14, 2003, Une filed a
second report of a stwolen vehicle concerning Sar’s Lesus. In the report. Chan cluimed that Sar
was using her vehicle without authority and that Chas wanted her license plate back and her
name off the e, Two Lowell police officers responded 1o the cali about the stolen vehicle.
Ung subseguently arvived on the scene. Sar reaquested that Ung look on his computer 1o see that
the Lexus was registered in her name, but e refused. Ung then instrueied the tow track driver to
seize Sar's vehicle

On June 30, 2005, Sar and her atterney filed a complaint agamst Ung regarding the fune
14, 2005 seizure of her automobile, As a resull, the Lowel] Police Department investigated
Ung's September 2, 2004 and the June 14, 2005 unauthorized use or stolen vehicle reports
concerning Sar's Lexus. The Lowell’s investigators concluded that Ung had falsified the
reports.”

B The Market Basket Investigation

On September 24, 2005, Ung was dispatched to an incident at Market Basket involving
allegations that two customers had made racial slurs to another custenier of Pakistani descent.

Jng was familiar with one of the customers accused of taunting the Pakistan customer. The

secand police officer who responded 1o the scene was Tamiliar with the other customer aflegedly

engaged in the taumting. The private oitizen who reported the incdent stated that Ung 1eld the

* Sar had not yet recelved the title to the vehicle on June 14, 2005 When she crlled the bark on the same ti(iit, it
informed her that the tle had been sent o her old address, the apartment avwned by Than.

" Ung subsequenily filed sa unrelated civil action against Sar, which concerns $1000 that Hng gave Sar afler her
hishand passed away in 2004, Sar considered it gift but Ung characterized the money as & loan. After receiving
the $1000, Sar declined Ung's requests 1o go out on a faw dates. According to her, Uny requested the money back
and threatened to report her to immigrati on afficials. On Febroary 9, 2003, Ung filed a civil action against Sar in the
Lowell District Court smalt claims session regarding the 310000 wehich is stift pending.



Pakistani customer that if she did not feave the store. she would be arrested. The Lowel! Police
Deparunent investigated this incident and concluded that Ung had witfully neplected his duties
and tailed w take appropriate action.

The Commission detesmined that on two occasions, Ung had filed a false report of
unauthorized use and/or stofen motor vehicle when he knew that the vehicle in guestion was
jointly owned by Sar and Chan. On hoth oceasions. Ung knew that the information was false.
The Conunission recognized that Ung made no altempt 10 confirm the wwnership of the ﬁ;hicl‘c
on the CIIS system and was well-aware of a personal dispute between Sar and Chan as to the first
report made on September 2, 2004, On June 14, 2005, the Commission concluded that Ung
performed no computer query about the ownership of the vehicle, and had he done so, he would
have discovered that it was jointly owned by Sar and Chan and that & financial dispute existed
between these two individuals. Ung cffected an unlawiul seizure of Sar's vehicle on that date,
The Commission determined that Ung made fulse statements to Lowell nvesngarors ehout his
altempts to query information about the Loxus that was the subject of his stolen vehiele reports,
Unyg also fatled 1o disclose during Lowell's ivestigation. which involved anly the lune 14, 2005
incident, that he had filed an initial stolen venicle report on September 2. 2004

. )

As o the Market Basket incident, the Commission determined that Powell had not
satisfied iis burden of showing by a preponderance of the evidence that Ung’s investigation of
the dispute between Market Basket customers was insufficient. Notably. Lowell failed to
interview the individuals accused of making racial slurs and an emmployes who observed-the
incident. Further, the Commission was troubled by Lowell™s decision to désci;ilizw onty Ling and

its failure o file a repont that could support eriminal charges against the individuals accused of



making racial sturs. As such. the Commission determined that 1t was inapprapriate for Lowell Lo
discipline Ung based on the Marker Basket incident,

The Conmumission then analyzed whether termination was an appropriate level of
discipline for Ung’s filing of two false reports related w use o the 2003 Lexus and his making
false statements during the subsequent internal investigation af these incidents. It determined
that Ung's misconduct and untruthfuiness related 1o the Rath Sar investigation justified his

termination for cause.
DISCUSSTON

General Laws ¢, 31, § 44 authorizes this court {o review the Commission’s decisions,
When reviewing ar agency decision. the court is required to give “due weight (o the experience.
techiieal competence, and specialized knowledge of the ugency, as well as 1o the discretionary
;

authority conferred upen 1.7 Gu Lo 30A, § 14(7). The court may reverse or modify an agency’s

decision “if 1t defermines that the substantial rights of any party may have been prejudiced

because the agency decision is unsupported by substantial evidence: or arbitrary or capricious, an

abuse of discretion, or otherwise not in accordance with faw.” [d. "The apen auestion on

iudicial review is whether, taking the facts as found, the action of the commission was legally

L]

tenable,” Leominster v, Stration, 38 Muass, App. Ot 726, 728 {20603 {discussing discharge of

police otficer) (citations omitted),

At the outset, Lowel] argues that the Commission lacked junisdiction to reopen Ulng's
appeat becanse he waived his right to review by voluntanily dismissing the action. Ung maimains
that the Commission had discretion (o reopen his appeal. but contends that the Commission’s

decision i3 based upon errors of faw, unsupported by substantial evidence. in excess of the



Commission’s statutory authority, and arbitrary and capricious. In essence, Ung claims that the
Comimission’s decision to affirm his termination is unsupported by substantal evidence because
the Commission did not find supported all the instances of misconduct on which [Lowell based
Ung’s termination. Affer review of the record. the court determines that the Commission did not
abuse ity discretion in reopening Ung's appeal. and that the Commission’s decision to affinm
Ung’s termination for just cause is supported by substantial evidence.

I Jurisdiction to Reapen an Appeal

Lowell opposes Ung’s request for judgment on the pleadings, arguing that the
Commussion lucked jurisdiction to reopen Ung’s appeal following his volumarg dismissal of the
action. Lowell centends thar the Commission 1s bound by a ten-day peried for appeal from an
agency decision preseribed within G, Loc. 31, § 43, and lacks diseretion o review a [iling that
fails outside of § 4375 time standards.

Gieneral Laws ¢, 31, § 43 provides:

1£ a2 person aggrieved by a decision of ap appointing authority made pursuant (o
section forty-one shall, within ten days aller receiving written notice of such
decision. appeal in writing 1o the commission. he shall be given a hearing before a
member of the commission or seme disinterested person desigmsed by the
chairman of the commission. Said hearing shall be commenced in not less than
three nor more than ten days after filing of such appeal and shall be completed
within thirty days after such filing unfess, in either case, both parties shall
otherwise agree in a writing filed with the commission. or unless the member or
hearing officer determines. in his discretion. that a continuance is necessary or
advisable.

Ser id. Lowell accurately represents that the Appeals Courl has recognized that the filing

deadline for § 43 review is a jurisdictional limis that the Commission lacks diseretion to modify.

See Fatmouth v. Civil Seryv. Comm’n. 64 Mass. App. Ci. 606, 608-609 (2005}, reversed on other




grounds by Falmouth v. Civil Serv, Comm’n. 447 Mass, 814 (2000), However, the tmely filing
of Ung’s initial appeal 13 not at issue here. as the parties agree that Ung complicd with this
requirement before moving to voluntarily dismiss his action. As xuch. the cases that Lowel cltes
analvzing a plaintifi”s fatture w strictly comply with § 437s 1ling standurds are inapposite w the
ottcome here.

More closely analogous are cases in which courts have recognized that agencies “have

mherent power to reopen their concluded proceedings in compelling sttuations as justice may

require.” Covell v. Department of Social Servs., 42 Mass. App. CL 427, 434 (1997) {reasoning

that this power extends beyond cases which sugeest that fraud affected the decision-making

process), citing Aronson v. Brookline Rent Control Bd,. 19 Mass. App. O 700, 703-706 (1985),

An agency's authority 1o reopen proceedings, however, “should be exercised by an agency with
due circumspection - “sparingly .77 Covell, 42 Mass. App. Ctat 433 (citations omitted).
The parties have nol directed the court to, nor has the courl discovered precedent that Hmits the
application of an agency’s inherent power to reopen cases in compeiling circumstances in the
context of § 43 review.

The situation before the court is one in which. in the absence of such (:mnlr;.;ldkttc)r;=
precedent, the Commission reasonably exercised its diseretion w reopen Ling's appeal. As the
Commission reeognized. Ung timely filed an appeal in 2008, Ling then dismissed the appeal
bascd on his good faith belief that his collective bargaining agreement permitted him to arbitrate
the termination for just uausa shorthy after this court issued o declarmory judgment supporting

the opposite conclusion, Ung moved to reopen his § 43 appeal. Ung agreed to the Commission’s

request o waive backpay for the time period during which he pursued relief through arbitration
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a5 o condition of reapening higappeal. Under these arcemstances, the Commission acted

reasonably 1y reopening Ung’s appeal. Contrast with Alliance to Protecr Nantuckel Sound, Ine,

v. Department of Public Ltilities, 461 Mass. 190, 193 (201 1) (yeasoning that the mere existence

of additional evidence does not justify agency’s decision to reapen the proceedings).

tl The Commission’s Decision

Ung seeks o overturn the Commission’s decision arguing that the Commission was not
justified in terminating him for just cause. based on s lnding that Lowell was only able to prove
by a preponderance of the evidence misconduct by Ung refated to the Rath Sar mvestigation,

The court determines that the Ung’s misconduct in filing two {alse reports of stolen or
unauthorized use of a vehicle related to the Rath Sar investigation and his subsequent dishonesty
is sufficient 1o support the Commission’s decision.

Giengral Laws ¢. 31, §§ 41-43 govern the Comnussion’s review of an agency decision 1o
discharge a civil service employee. A tenured civil service employee may anly be terminated for
justcause. G 1oe 30§41 “Just cause™ 13 defined as Usubstantial misconduet which adversely
v. Colling, 48 Mass, App. CL 408, 411 (2003 (cltations omitted). The Commissian must decide
whether the agency proved by a preponderance of evidence that just cause existed [or an

1d. {citations omitted). In analyzing the ageney’s decision, the

employes’s termination.
Commission must consider “the fundamental purposes of the civil service system — to guard
against political considerations, favoritism, and bias 0 govermmentai employvment decisions . . .
and to protect efficient public emplavees from political control,”™ [d. at 4120 In making thig

determination, the Commission cannof substitute ils judgment for that of the agency. [d. {holding
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that 1t ways inappropriate for the Commission o modify police officer’s period of suspension alter
finding that police officer had acted disrespectfully 1oward superior),

The Cammussion’s decision affirming Ung’s termination from the Lowel] Police
Department is supported by the substantial evidence in the record. There is no indication that the
Commission substituted its judgment for Lowell simply because it did not affirm all of Lowell’s
reasons for Ung's termination. Although the Commussion determined that Lowell had not
properly investigated the facts surrcunding the incident at Market Basket and could net discipline
Ung with respeet to it the Commission’s decision to uphold Lowell's wermination of Ung for
cause was well-supported by the misconduct related o the Rath Sar investigation.

Lowell showed by a preponderance of the evideace that Ung filed two false police

reports. wrongfolly seized a vehicle, and made false statemeonts to investigators concerning his

[= o

atlemipts to identify the owner of the Lexus that was the subject of these police reports. Ne
question arises that the Comumission’s decision upholding Lowell’s termination of Ung for just
cause based on his misconduct and dishonesty concerning the Rath Sar mvestigation was legally

tenahle. See Cambridpe v Clvil Serv, Commn, 43 Mass. App. Ct 3800 304 (1997} (recognizing

that police ofTicer’s "demonstrated willingness to fudge the truth in exigent crcumstances™ is
particularly troubling because “{plolice work frequently calls upon officers Lo speak the truth
when doing so might pat in question a stop or 1 search or might embarrass a fellow officer.™).

Accordingly. the court must uphold its decision to ferminate Ung for just causce.



ORDER
For the reasons stated above, plaintifTs Motion for Judgment on the Pleadings and his

Motion to Dismiss are DENIED. Lowell's Motion for Judgment an the Pleadings 15

ALLOWED, and the Commission’s decision to uphold Lowetl s ternusation of Ung for just

cause 1s AFFIRMER. Judgment dismissing this action shall enter.

Date: July 2012

By the Court:
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Justice of the Superior Court
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