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Summary
This OSD Update presents the Purchase-of-Service (POS) Capital Items Procurement Policy, which was effective September 1, 1998. This policy has been refreshed as of the above date and completely replaces OSD Update 99-17, issued October 6, 1998. There are no major changes to this policy. The policy was refreshed in order to update regulatory provisions, policy references and contract forms. The policy was developed to provide flexibility in assuring Purchase of Service (POS), i.e., human and social service, contractors can acquire needed capital items of furnishings and equipment, particularly for start-up programs. Questions regarding the Purchase of Service (POS) Capital Items Procurement Policy may be directed to the Operational Services Division, Bureau of Audit at (617) 720-3300.

This policy recognizes that the Commonwealth typically should not own capital items and then lend them to human and social service contractors, but rather, when necessary, these contractors should receive funding from the Commonwealth to procure necessary capital items of furnishings and equipment to serve the Commonwealth’s clients. This policy presents the relevant regulatory provisions and contract forms, followed by the three options available to departments when procuring capital items.
Regulatory Provisions

The policy has been adopted in conjunction with regulation 808 CMR 1.00: Compliance, Reporting and Auditing for Human and Social Services. The relevant provisions are printed below.
808 CMR 1.02 Capital Item  A Capital Item is: 
a) an asset or group of assets of nonexpendable personal property having a useful life of more than one year and an acquisition cost which equals or exceeds the capitalization level established and certified by the Contractor in accordance with generally accepted accounting principles for financial statement purposes; or

b) a repair, betterment or improvement or a group of repairs, betterments or improvements of non-movable assets which costs more than $500 in aggregate and which adds to the permanent value of an asset or prolongs its useful life for more than one year.

808 CMR 1.03(8) Procurement of Contractor Furnishings, Equipment and Other Goods and Services  All procurements of furnishings, equipment and other goods and services by or on behalf of a Contractor shall be conducted in a manner to provide, to the maximum extent practical, open and free competition.  Capital items, as defined in 808 CMR 1.02, shall be acquired through solicitation of bids and proposals consistent with generally accepted accounting principles.

808 CMR 1.04(5) Inventory of Equipment and Furnishings and Other Goods  Any Contractor in possession of capital items, as defined in 808 CMR 1.02 shall label, maintain and keep on file a written inventory of the property in accordance with generally accepted accounting principles. The Department may specify additional inventory requirements for Capital Items acquired with funds from the Commonwealth. Upon termination of the Contractor’s contracts with the Department, Capital Items acquired with Commonwealth funds under a capital budget shall be subject to the following disposition standards:

(a) if the Department holds title, the item shall be returned to the Department or transferred to another Contractor, as directed by the Department;

(b) if the Contractor holds title and the item has been fully depreciated it shall be retained by the Contractor, or;

(c) if the Contractor holds title and the item has not been fully depreciated, the item and its title shall be returned to the Department, or transferred to another contractor, or the item may be retained or sold by the Contractor after paying the Commonwealth for the remaining value of the item not fully depreciated or the proceeds of the sale, as determined by the Department.

808 CMR 1.05(2)(d) Certain Depreciation Depreciation on assets acquired under a capital budget approved by a Department and held in trust for the Commonwealth of Massachusetts or depreciation on assets acquired under a capital budget approved by a Department to which the Contractor holds title under the terms of the contract.

808 CMR 1.05(4) Current Expensing of Capital Items  All costs attributable to the current expensing of a Capital Item.

Contract Forms

The following contract forms reflect the capital items procurement policy. In addition to these forms, the Purchase of Service Attachment Instructions for Human and Social Services document contains detailed instructions for all of the attachments, including the two attachments below.
Purchase of Service – Attachment 3: Fiscal Year Program Budget

Purchase of Service - Attachment 6: Capital Budget
Options

This policy consists of three options. A Commonwealth department may choose to use any one or all of the options, as it deems appropriate.

Option 1 - Reimbursement The department may reimburse the contractor for incurred depreciation and interest expense related to capital items owned by the contractor and used in the delivery of services to Commonwealth clients. Departments should ascertain the contractor’s capitalization level when the contract is negotiated (see Purchase of Service - Attachment 3: Fiscal Year Program Budget). The contractor holds title to the capital items procured under Option 1.

Option 2 - Commonwealth Purchase The department may purchase, in accordance with 801 CMR 21.00, and retain title of furnishings and equipment using the M-11 object code. The furnishings and equipment are then made available to the contractor as free-use items in the delivery of services to Commonwealth clients. Option 2 must be carried out consistent with the provisions of the Fixed Assets - Acquisition Policy.
The following requirements apply:

· Contractors must maintain and inventory Commonwealth-owned, free-use equipment and furnishings in accordance with 808 CMR 1.04(5). Said inventory shall contain the number and description of assets, source of funding, acquisition cost and location of each item.
· Depreciation expense associated with capital items of furnishings and equipment provided under Option 2 is to be carried on the Uniform Financial Statements and Independent Auditor’s Report (UFR) statements and schedules and in contract budgets as a non-reimbursable expense. Departments should also exclude such expenses when establishing a non-negotiated rate.

· Upon termination of the contractor’s contracts with the department, any capital items of furnishings and equipment owned by the Commonwealth must be returned to the Commonwealth or transferred to another contractor, as directed by the department.
· Federal grant funds may be used by departments for Commonwealth purchases of capital items of furnishings and equipment only if the benefit received by the contractor from the use of the capital items (monetary value) is disclosed in the budget and the UFR as free-use items. 
Option 3 - Contractor Purchase The department may provide the contractor with funds for the procurement of capital items of furnishings and equipment that have been identified in a capital budget page of a multiyear or renewable contract with a term of three or more years remaining.  Under Option 3, furnishings and equipment are procured by the contractor in accordance with 808 CMR 1.03(8) and are owned by the contractor (with certain restrictions).
The following conditions apply:
· Capital items of furnishings and equipment that are contained and certified as capital items in the contractor’s capital budget page must meet the definition of a capital item in 808 CMR 1.02. In addition, the contractor must inventory capital items in accordance with 808 CMR 1.04(5) and said inventory shall contain the number and description of assets, source of funding, acquisition cost and location of each item.

· Upon termination of the contractor’s contracts with the department, any capital item procured under Option 3 that is not fully depreciated is subject to the following disposition options, as directed by the department: the item and its title may be returned to the department, or transferred to another contractor, or the item may be retained or sold by the contractor after paying the Commonwealth for the remaining value of the item not fully depreciated or the proceeds of the sale. The department should provide written authorization to the contractor of which option is to be used, based on financial and programmatic considerations that give best value to the Commonwealth.

· Depreciation expense associated with capital items of furnishings and equipment provided under Option 3 is to be carried on the UFR statements and schedules and in contract budgets as a non-reimbursable expense. Departments should also exclude such expenses when establishing a non-negotiated rate.

· Capital Purchase with Federal Funds: Pursuant to the provisions of OMB Circular A-122, a capital budget and federal grant funds may not be used to furnish federally defined capital items to be owned by the contractor for use in programs unless the department receives prior written approval from the federal awarding agency(ies). Federally defined capital items to be owned by the contractor not receiving prior written approval from the federal awarding agency(ies) may only be furnished and reimbursed through depreciation or a federally approved use allowance. The federal government defines capital items of equipment as an article of nonexpendable, tangible personal property having a useful life of more than one year and an acquisition cost which equals or exceeds the lesser of (a) the capitalization level established by the organization (contractor) for the financial statement purposes, or (b) $5000.

· Capital items of furnishings and equipment purchased with Commonwealth funds rather than federal funds, that are to be owned by the contractor and used in programs receiving federal grant funds may only be acquired using a capital budget if the revenue and expense associated with the capital items are budgeted and disclosed in the UFR as a separate revenue and cost category of the program. In addition, capital expenditures must be separately billed for by the contractor and the department must utilize a separate MMARS accounting line.

· In certain circumstances, a department may wish to permit procurement of capital items by the contractor for contracts or procurements with less than three years remaining. This may occur only with the prior written approval of the department head or chief financial officer.

