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RECOMMENDED FINAL DECISION ON RECONSIDERATION 
INTRODUCTION

The Petitioner Gary Vecchione (“Mr. Vecchione”) requests that the Commissioner of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) reconsider his Final Decision of September 23, 2014 upholding a Superseding Determination of Applicability (“SDA”) that the Department’s Central Regional Office issued to Mr. Vecchione pursuant to the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 (“MWPA”), and the Wetlands Regulations, 310 CMR 10.00 et seq. (“the Wetlands Regulations”).  The SDA affirmed the Town of Uxbridge Conservation Commission’s (“the UCC”) determination that Mr. Vecchione’s proposed use of an existing single lane dirt road in Uxbridge known as “Old Elmdale Road” (also known as “Old Still Corner Road”) to access a 30 acre parcel of land (“the Site”) abutting and bounded by the West River, and to conduct earth and tree removal (logging) operations on the Site through use of ten-wheeled dump trucks is subject to regulation under the MWPA and Wetlands Regulations for Riverfront Area at 310 CMR 10.58.  Specifically, the Commissioner’s Final Decision adopted my earlier Recommended Final Decision (“RFD”) finding that Mr. Vecchione’s proposed activities in Old Elmdale Road are not exempt or “grandfathered” from regulation under 310 CMR 10.58(6)(a).  In the Matter of Gary Vecchione, OADR Docket No. WET-2014-008, Recommended Final Decision (August 28, 2014), 2014 MA ENV LEXIS 76, at 5-6, 15-29, adopted as Final Decision (September 23, 2014), 2014 MA ENV LEXIS 77.
  

Mr. Vecchione contends that my finding that his proposed activities are subject to regulation is “clearly erroneous” based on the evidence introduced at a Simplified Adjudicatory Hearing (“Hearing”) that I conducted in June 2014, at which the parties presented testimonial, documentary, and photographic evidence in support of their respective positions in the case.  As discussed below, Mr. Vecchione’s claim is both untimely in certain respects and without merit.  Accordingly, I recommend that the Commissioner issue a Final Decision on Reconsideration that denies Mr. Vecchione’s request for reconsideration of the Final Decision.  In addition, Mr. Vecchione’s request should be denied because the Final Decision affirmed the SDA on the alternative ground that Mr. Vecchione’s repeated serious breaches of decorum during the pendency of the appeal, which both protracted and embittered the resolution of the case, also warranted dismissal of his appeal and affirmance of the SDA.  RFD, 2014 MA ENV LEXIS 7, at 6, 39-58; Final Decision, 2014 MA ENV LEXIS 77.  This alternative ground, for which Mr. Vecchione does not request reconsideration, remains a valid and independent basis for the Commissioner’s dismissal of Mr. Vecchione’s appeal and affirmance of the SDA.    

DISCUSSION

I.
MR. VECCHIONE’S REQUEST FOR RECONSIDERATION OF THE
COMMISSIONER’S FINAL DECISION IS UNTIMELY IN CERTAIN RESPECTS AND SHOULD BE DENIED.
Mr. Vecchione filed his request for reconsideration of the Commissioner’s Final Decision through five electronic mail (“e-mail”) messages that he forwarded to the Office of Appeals and Dispute Resolution (“OADR”) on September 23, September 29, October 22, October 23, and 30, 2014.  Under 310 CMR 1.01(14)(d), a Motion for Reconsideration of a Final Decision must be brought within 7 business days after the Decision is issued to the parties.  Here, the deadline for Mr. Vecchione to seek reconsideration of the Final Decision expired on October 2, 2014.  Consequently, I am only considering Mr. Vecchione’s two e-mail messages to OADR of September 23 and 29, 2014 together as a timely Motion for Reconsideration of the Final Decision.  I am not considering Mr. Vecchione’s three e-mail messages of October 22, 23, and 30, 2014 because they were filed with OADR well beyond the October 2nd deadline to file a Motion for Reconsideration.  

In addition, I will not consider Mr. Vecchione’s three October e-mail messages because they seek to introduce additional evidence in support of his claim that his proposed activities in Old Elmdale Road are exempt or “grandfathered” by 310 CMR 10.58(6)(a).  This evidence consists of a hearsay conversation that Mr. Vecchione purportedly had with Uxbridge’s Assessor 
on October 22, 2014, a building permit application that another party purportedly filed with Uxbridge in October 1995, and building permits that Uxbridge purportedly issued to that party in November 1995 and February 1996, respectively.  The evidentiary record in the case closed at the conclusion of the Hearing on June 5, 2014.  Mr. Vecchione has “[failed to] show that the evidence to be introduced was not reasonably available for presentation at the hearing.”  310 CMR 1.01(14)(e).  Moreover, this evidence is to no avail to Mr. Vecchione because it does not prove that his proposed  activities in Old Elmdale Road are exempt or “grandfathered” by 310 CMR 10.58(6)(a).  See below, at pp. 4-8.    
II.
MR. VECCHIONE HAS FAILED TO MEET THE “HEAVY BURDEN” REQUIRED FOR RECONSIDERATION OF THE COMMISSIONER’S FINAL DECISION
It is well settled that a party seeking reconsideration of a Final Decision has the heavy burden of demonstrating that the Final Decision was unjustified.  310 CMR 1.01(14)(d); In the Matter of Jody Reale, OADR Docket No. WET-2010-012, Recommended Final Decision on Motion for Reconsideration (July 29, 2010), 2010 MA ENV LEXIS 239, at 1-2, adopted as Final Decision on Reconsideration (July 30, 2010); In the Matter of Patriots Environmental Corp., OADR Docket No. 2011-016, Recommended Final Decision on Reconsideration (January 29, 2013), 2013 MA ENV LEXIS 1, at 2-3, adopted as Final Decision on Reconsideration (February 7, 2013); In the Matter of Jodi Dupras, OADR Docket No. WET-2012-026, Recommended Final Decision on Reconsideration (August 28, 2013), 2013 MA ENV LEXIS 62, at pp. 3-5, adopted as Final Decision (September 5, 2013), 2013 MA ENV LEXIS 64.  Specifically, the party must demonstrate that the Final Decision was based upon a finding of fact or ruling of law that was “clearly erroneous.”  Id.  In addition, a Motion for Reconsideration may be summarily denied if “[it] repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments . . . .”  Id.  Moreover, “reconsideration [of the Final Decision is not] justified by the [party’s] disagreement with the result reached in the Final Decision.”  In the Matter of Frank A. Marinelli, OADR Docket No. 1985-032, Decision on Motion for Reconsideration, adopted as Final Decision on Reconsideration (January 6, 1998), 1998 MA ENV LEXIS 940, at 9; Patriots Environmental, 2013 MA ENV LEXIS, at 3; Dupras, 2013 MA ENV LEXIS 62, at pp. 3-5.  As discussed below, Mr. Vecchione has not satisfied the requirements for obtaining reconsideration of the Commissioner’s Final Decision affirming the SDA.  
A.
The Final Decision Correctly Determined that Mr. Vecchione’s Proposed
Activities In Old Elmdale Road Are Not Exempt Or “Grandfathered” From Regulation Under the MWPA and the Wetlands Regulations Pursuant to 310 CMR 10.58(6)(a).

As fully explained in the RFD, 310 CMR 10.58(6)(a) provides that “[c]ertain [a]ctivities or [a]reas are Grandfathered or Exempted from [the] [r]equirements for . . . Riverfront Area,” including “[a]ny . . . road . . . within the riverfront area in existence on August 7, 1996. . . .”  310 CMR 10.58(6)(a).  The regulation provides that “any activity which maintains . . . [such a] roa[d]” is exempt from regulation provided the activity: (1) is “limited to repairs, resurfacing, repaving, but not enlargement” of the road, (2) will not take place within other protected wetlands resource areas or their Buffer Zones except if authorized by 310 CMR 10.58(6)(b),
 and (3) “will [not] remove, fill, dredge or alter the riverfront area.”  RFD, 2014 MA ENV LEXIS 7, at 15-18.  

Here, Mr. Vecchione contends that the parties’ Stipulation of Fact No. 1 made at the Hearing warranted a finding that his proposed activities in Old Elmdale Road are exempt or “grandfathered” by 310 CMR 10.58(6)(a).  See Mr. Vecchione’s September 23, 2014 E-mail Message to OADR.  Stipulation of Fact No. 1 provides that:  

Old Elmdale Road, also known as Old Still Corner Road in Uxbridge is an old way, no longer public, but which qualifies as a road “in existence prior to August 7, 1996” within the meaning of 310 CMR 10.58(6)(a).  
RFD, 2014 MA ENV LEXIS 7, at 13.  While it is true that Stipulation of Fact No. 1 states that Old Elmdale Road qualifies as a road “in existence prior to August 7, 1996” within the meaning of 310 CMR 10.58(6)(a), Mr. Vecchione failed to present credible evidence at the Hearing demonstrating: (1) that his proposed work or activities would not impact other protected wetlands resource areas or their Buffer Zones, and (2) that the Riverfront Area would not be altered by his proposed use of the Road for heavy truck travel.  RFD, 2014 MA ENV LEXIS 7, at 15-29.  

In contrast, the  Department, through the testimony of two highly experienced wetlands experts, Gary Dulmaine and Kristen Black, presented probative and credible evidence that Mr. Vecchione’s proposed use of Old Elmdale Road for heavy truck travel activities will significantly impact adjacent protected wetlands areas and their Buffer Zones located along this travel route, including Bordering Land Subject to Flooding (“BLSF”), three potential Vernal Pools previously designated Isolated Land Subject to Flooding (“ILSF”), BVW, and Bank along the West River.  RFD, 2014 MA ENV LEXIS 7, at 21-29.
  The Department also demonstrated that these wetlands areas, as well as the Riverfront Area, would be altered by Mr. Vecchione’s proposed use of ten-wheeled dump trucks on Old Elmdale Road to perform his soil and tree removal (logging) operations.  Id.  Mr. Vecchione did not call any Wetlands experts at the Hearing to rebut Mr. Dulmaine’s and Ms. Black’s testimonial, documentary, and photographic evidence.  Mr. Vecchione, who is well versed in real estate development and construction, was his only witness at the Hearing.

In light of the compelling evidence that the Department presented through Mr. Dulmaine and Ms. Black, I accord no weight to Mr. Vecchione’s contention in his request for reconsideration that prior to appealing the SOC he had conversations with Wetlands analysts Philip Nadeau and Maryann DiPinto of the Department’s Central Regional Office who purportedly told him that they support his claim that his proposed activities in Old Elmdale Road are exempt or “grandfathered” from regulation pursuant to 310 CMR 10.58(6)(a).  See Mr. Vecchione’s September 29, 2014 E-mail Message to OADR.  Mr. Vecchione, who had the burden of proof in the case, did not call Mr. Nadeau and Ms. DiPinto as witnesses at the Hearing, instead choosing to go it alone by being his only witness at the Hearing.  Additionally, the hearsay conversations that Mr. Vecchione purportedly had with Mr. Nadeau and Ms. DiPinto fail to have “sufficient indicia of reliability and probative value” warranting consideration
 because Mr. Nadeau is the Chief of the Wetlands Program in the Department’s Central Regional Office and Mr. Dulmaine’s supervisor, and signed the SDA that Mr. Vecchione challenges in this case.

In sum, based upon review of the full evidentiary record, the Final Decision properly concluded that Mr. Vecchione’s proposed use of Old Elmdale Road is not exempt or “grandfathered” from regulation pursuant to 310 CMR 10.58(6)(a).  

B.
Mr. Vecchione’s Repeated Serious Breaches of Decorum During the

Pendency of the Appeal Was and Remains a Valid Independent Basis for

Dismissal of His Appeal and Affirmance of the SDA.

As discussed above, Mr. Vecchione does not request reconsideration of the Commissioner’s alternative ground for dismissing Mr. Vecchione’s appeal and affirming the SDA: that dismissal of the appeal and affirmance of the SDA were warranted due to Mr. Vecchione’s repeated serious breaches of decorum during the pendency of the appeal, which protracted and embittered the resolution of the case.  RFD, 2014 MA ENV LEXIS 7, at 6, 39-58; Final Decision, 2014 MA ENV LEXIS 77.  Mr. Vecchione’s troubling conduct consisted of persistent personal attacks on the Department’s legal counsel, Rebecca Cutting (“Ms. Cutting”), and Ms. Black, one of the Department’s witnesses, that amounted to acts of harassment and attempted intimidation and occurred notwithstanding my repeated directives to Mr. Vecchione that he cease his highly inappropriate behavior.  Id.  Mr. Vecchione’s harassing conduct included invading Ms. Cutting’s reasonable expectation of privacy by injecting her purported religious beliefs and civic activities in the case, and making sexist comments to Ms. Black both during and after the Hearing regarding her pregnancy.  Id.

In his Final Decision adopting my RFD and affirming the SDA, the Commissioner made it very clear that he disapproved of Mr. Vecchione’s serious breaches of decorum.  Final Decision, 2014 MA ENV LEXIS 77.  The Commissioner stated that:

Presiding Officer[s] . . . [are] responsible for maintaining the dignity and decorum of [adjudicatory] proceedings.  Counsel, parties, witnesses, and Department personnel are required to comply with the Adjudicatory Proceeding Rules and the Presiding Officer’s Orders.  All participants are expected to refrain from undignified and discourteous conduct that is degrading to the proceedings.  Under no circumstances will rude and offensive behavior, including displays of verbal or physical conduct that denigrates or shows hostility or aversion toward a person on the basis of race, gender, religion, national origin, ethnicity, disability, age, sexual orientation, marital status, socioeconomic status, or political affiliation, toward opposing counsel, parties, and witnesses, will be tolerated.  I impress that pro se litigants will be held to the same standard as attorneys in this regard.    

Id.

To date, Mr. Vecchione has not expressed any contrition for his unacceptable 

conduct.  Indeed, in seeking reconsideration of the exemption/grandfathering issue under 310 CMR 10.58(6)(a), Mr. Vecchione continued to make personal attacks against Ms. Cutting by asserting that Ms. Cutting has a “predisposition to and . . . disdain for soil disturbance and tree removal” due to her purported aversion to “[the] cut[ting] [of] trees.”  Mr. Vecchione’s E-mail Message of September 29, 2014 to OADR.  He also attempted to introduce in evidence long after the conclusion of the Hearing, the contents of settlement discussions that he purportedly had with the Department.  Id.  The general rule is that settlement negotiations are not admissible as evidence.  Morea v. Cosco, 422 Mass. 601, 603-04 (1996).  For these additional reasons, I recommend that Mr. Vecchione’s request for reconsideration of the Commissioner’s Final Decision be denied.    
CONCLUSION
Mr. Vecchione has failed to demonstrate that the Commissioner’s Final Decision was based upon a finding of fact or ruling of law that was clearly erroneous and has renewed claims or arguments that were previously raised, considered, and properly denied in the RFD and the Commissioner’s Final Decision.  Accordingly, I recommend that the Commissioner issue a Final Decision on Reconsideration denying Mr. Vecchione’s Motion for Reconsideration.  
NOTICE- RECOMMENDED FINAL DECISION ON RECONSIDERATION

This decision is a Recommended Final Decision on Reconsideration of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s 
Final Decision may be appealed and will contain a notice to that effect.  
Date: __________
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Salvatore M. Giorlandino

Chief Presiding Officer 
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�  I also found, and the Commissioner agreed, that Mr. Vecchione’s proposed activities in Old Elmdale Road are also not exempt from regulation pursuant to the Agricultural Use Exemption as set forth in 310 CMR 10.04 (definitions of “Agriculture” and “Land in Agricultural Use.”  RFD, 2014 MA ENV LEXIS 76, at 5-6, 29-39.  Mr. Vecchione does not request reconsideration of this finding.  


  


� 310 CMR 10.58(6)(b) authorizes “[c]ertain minor activities” as set forth in 310 CMR 10.02(2)(b)(1).  These “minor activities” are limited to:





a. 	Unpaved pedestrian walkways for private use;





b. 	Fencing, provided it will not constitute a barrier to wildlife movement;


	stonewalls; stacks of cordwood;





c. 	Vista pruning, provided the activity is located more than 50 feet from the


mean annual high water line within a riverfront area or from bordering vegetated wetland, whichever is farther. (Pruning of landscaped areas is not subject to jurisdiction under 310 CMR 10.00.);





d. 	Plantings of native species of trees, shrubs, or groundcover, but excluding


turf lawns;





e. 	The conversion of lawn to uses accessory to residential structures such as


decks, sheds, patios, and pools, provided the activity is located more than 50 feet from the mean annual high-water line within the riverfront area or from bordering vegetated wetland, whichever is farther, and erosion and sedimentation controls are implemented during construction. The conversion of such uses accessory to existing single family houses to lawn is also allowed.  (Mowing of lawns is not subject to jurisdiction under 310 CMR 10.00);





f. 	The conversion of impervious to vegetated surfaces, provided erosion and


sedimentation controls are implemented during construction; and





g. 	Activities that are temporary in nature, have negligible impacts, and are


necessary for planning and design purposes (e.g., installation of monitoring wells, exploratory borings, sediment sampling and surveying).





310 CMR 10.02(2)(b)(1).





� Mr. Dulmaine’s and Ms. Black’s credentials as Wetlands experts are set forth in detail in the Hearing’s evidentiary record.  See Department’s Exhibits 5 and 10.  Mr. Dulmaine works in the Department’s Central Regional Office as an Environmental Analyst and Ms. Black is the UCC’s Conservation Agent.


  


� In Adjudicatory Hearings, “hearsay evidence can be received and may constitute substantial evidence [supporting an agency’s final decision in the proceeding only] if [the hearsay] contains sufficient indicia of reliability and probative value.”  Dupras, 2013 MA ENV LEXIS 62, at 11-12, citing, School Committee of Brockton v. Massachusetts Commission Against Discrimination, 423 Mass. 7, 16-18 (1996) (un-contradicted letters written by physicians who treated female teachers during their pregnancies constituted reliable hearsay and had probative value to support teachers’ sex discrimination claims against defendant school committee); Embers of Salisburg, Inc. v. Alcoholic Beverages Control Commission, 401 Mass. 526, 530 (1988) (transcript of minor’s sworn criminal trial testimony that she consumed alcohol at bar while as a minor constituted reliable hearsay and had probative value to support suspension of bar owner’s liquor license for serving alcohol to minors).  








	This information is available in alternate format. Call Michelle Waters-Ekanem, Diversity Director, at 617-292-5751. TDD# 1-866-539-7622 or 1-617-574-6868

DEP on the World Wide Web:  http://www.mass.gov/dep
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