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RECOMMENDED FINAL DECISION
In June 2012, the Petitioner Vincent Oil Co, Inc., a home heating oil company, filed this appeal challenging a Unilateral Administrative Order (“UAO”) that the Central Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to the Petitioner on June 8, 2012 for purported violations of a number of Massachusetts environmental statutes and regulations in connection with the Petitioner’s business operations at 34 Newman Avenue and 51 Guelphwood Road in Southbridge, Massachusetts (collectively “the Facility”).  See UAO, at pp. 1-3.  The purported violations included those of the Massachusetts Hazardous Waste Act, G.L. c. 21C, and the Hazardous Waste Regulations at 310 CMR 30.000.   Id.  

The UAO asserted that the Petitioner had violated the Massachusetts Hazardous Waste Act, G.L. c. 21C, and the Hazardous Waste Regulations at 310 CMR 30.000 by purportedly failing to provide appropriate security measures for the waste oil accumulation area at the Facility, storing open five-gallon containers of oil and water on bare ground rather than on an impervious surface, allowing water from open accumulation containers to overflow and spill onto the surrounding areas, failing to register as a Very Small Quantity Generator of waste oil, failing to properly label waste oil accumulation containers, failing to cover waste oil accumulation containers, and failing to be licensed to treat and/or dispose of waste oil and/or used fuel oil.  Id. The UAO ordered the Petitioner to:

(1)
comply with all requirements of the Massachusetts Hazardous Waste Act, G.L. c. 21C, and the Hazardous Waste Regulations at 310 CMR 30.000; and

(2)
employ or engage a Licensed Site Professional (“LSP”) to assess the oil stain  in the Facility’s loading stall and perform any response actions required by the Massachusetts Oil and Hazardous Material Release and Prevention Act, G.L. 
c. 21E (“c. 21E”), and the Massachusetts Contingency Plan Regulations (“MCP Regulations”) at 310 CMR 40.0000.  
Id., at p. 6.  
On September 13, 2012, I conducted a Pre-Screening/Pre-Hearing Conference (“Conference”) with the Petitioner’s and the Department’s representatives (collectively “the parties”) in accordance with 310 CMR 1.01(5)(a)15, 310 CMR 1.01(9), to determine the appeal’s potential amenability to settlement through alternative dispute resolution or other means, and to identify the issues for resolution in the appeal in the event that it could not be settled and had to 
be resolved in an Adjudicatory Hearing (“Hearing”).  At the Conference, the parties informed me that all issues regarding the UAO except one had been resolved or were close to settlement.  They informed me that the only issue that the parties disagreed on was whether the Department’s directive in the UAO requiring the Petitioner to employ or engage an LSP to assess the oil stain in the Facility’s loading stall or shed (“loading shed”) and perform any response actions required by c. 21E and the MCP Regulations (“the c. 21E Remedial Measure”) was a reasonable remedial 
measure ordered by the Department.
The Petitioner contended that the c. 21E Remedial Measure was unreasonable because the oil stain in the Facility’s loading shed was negligible and required no response actions under c. 21E and the MCP Regulations.  The Petitioner also claimed that it lacked the financial ability to pay for any response actions required by c. 21E and the MCP Regulations.  

In response, the Department contended that the Petitioner had not presented any evidence that the oil stain was negligible and required no response actions under c. 21E and the MCP Regulations.  The Department also contended that it needed the Petitioner’s three most recent income tax returns (for calendar years 2009, 2010, and 2011) to assess the validity of the Petitioner’s contention that it lacked the financial ability to pay for any response actions required by c. 21E and the MCP Regulations.


Notwithstanding their differences regarding the appropriateness of the c. 21E Remedial Measure, the parties pledged at the Conference to continue their settlement discussions and attempt settlement of the appeal by agreement of the parties.  Their efforts have resulted in a proposed settlement of the appeal through an Administrative Consent Order (“ACO”).  
As the ACO notes, “MassDEP [has] concluded, on the basis of its review of the [Petitioner’s] updated financial information, that [the Petitioner] [does] not presently have the financial ability to conduct the required investigation of the releases of fuel oil in the loading shed.”  ACO, ¶ 15.  As a result, the ACO provides for the establishment of a bank account into which funds will be paid by the Petitioner and/or its principal, Roger Vincent (“Mr. Vincent”) for the purpose of retaining an LSP in the future to determine if a reportable release has occurred in the area of the loading shed within the meaning of c. 21E and the MCP Regulations.  ACO, 
¶¶ 18A-18E.  The ACO has provisions authorizing the Department’s monitoring of the bank account, including granting the Department with the authority to make determinations whether the Petitioner and Mr. Vincent are financially able to fund the account.   Id.  The ACO also requires the Petitioner and Mr. Vincent to obtain, within 90 days after the ACO’s approval by the Commissioner, an estimate from an LSP of the cost of “the loading shed 21E investigation . . . and provide that [estimate] to MassDEP . . . no later than ten (10) days of receipt of the [estimate] . . . .”  Id., ¶ 18E.

The proposed settlement is fair and reasonable, furthers the statutory and regulatory interests of c. 21E and the MCP Regulations, and is in the public interest.  Accordingly, I recommend that the Department’s Commissioner issue a Final Decision approving the ACO.       
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