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The Energy Facilities Siting Board (“Siting Board”) hereby grants in part and denies in
part the Initial Petition and the Application of Colonial Gas Company d/b/a KeySpan Energy
Delivery New England for a Certificate of Environmental Impact and Public Interest for the

construction of approximatély 4.9 miles of new natural gas distribution pipeline on Cape Cod.

L INTRODUCTION _

Pursuant to G.L. c. '164, §§ 69K-690, Colonial Gas Company d/b/a KeySpan Energy.
Delivery New England (“KeySpan” or “Company”) has filed an Initial Petition andan
Application with the Siting Board seeking a Certiticate of Environmental Impact and Publio
Interest (“Certiﬁcate;’) in connection with the denial by the Cape Cod Commission
(“Commission”) of KeySpan’s application for Detfelopmeht of Regtonal Impact (DRI}

approval for construction of approximately 13.1 miles of natural gas pipeline in the Towns of

- Bamnstable, Sandwich, Yarmouth, Dennis and Harwich (“project” or “proposed pipeline”). The

Certificate, appended to this Decision as Attachment A, has the effect of granting DRI approval

* for construction of the first section of the proposed pipeline, approximately 12,000 feet in length,

in the Town of Yarmouth.

A, J urisdiction

The Company s Initial Petition is reviewable pursuant to G.L. c. 164, § 69K, Wthh

- provides that any applicant proposing to construet or operate a jurisdictional energy facility may

petition the Siting Board for a Certificate with respect to that facility. Likewise, the Company’s
Application is reviewable by the Siting Board.pursuant to G.L.c. 164, § 69L, which requires any
applicant secking a Certificate pursuant to § 69K to file with the Siting Board an Application
containing the information speciﬁed in § 69L. KeySpan’s Initial Petition for a Certificate and its
Application for a Certificate each ts réviewed by the Siting Board consistent with the Siting

Board’s mandate set forth in G.L. ¢, 164, § 69H, which requires the Siting Board to implement

- the energy policies in its statute to provide a reliable energy supply for the Commonwealth with a

minimum impact on the environment at the lowest possible cost.

(5]
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B. Procedural History

1. Pre_vious Proceedings
. On May 17, 2006, the Siting Board approved the petition of KeySpan, pursuant to
G.L. ¢. 164, § 69], to construct the 13.1-mile pipeline, on the route selected by the Company

(“primary route”) (Exh. EFSB-1).! Pursuant to the Cape Cod Commission Act, the proposed
~ pipeline also requires DRI approval from the Commission.? On March 17, 2006, KeySpan filed

with the Commission an application seéking Master Plan approval of the entire pipeline, and
specific DRI approval for the first 12,000 feet of the pipeline, referred to by the Company as
Phase I of the Middle Segment (“Phase I”’) (Exh. KEY'-Z(D) at 1-9).* On August 10, 2006, the

Comrnission denied both the Company’s request for Master Plan approval of the 13.1-mile

~ pipeline and its request for specific approval of Phase 1 (Exh. KEY-1(H)) (“DRI denial”). 4

The proceeding in which the Siting Board approved the proposed pipeline was
EFSB 05-2, Colonial Gas Company d/b/a KeySpan Energy Delivery New England
(May 17, 2006) The proceeding is referred to in this decision as the “underlying
EFSB praceeding” and the Siting Board’s decision in the proceeding is referred to as
the Final Decision. '

See Sections 12 and 13 of the Cape Cod Commission Act, ¢. 716 of the Acts of 1989, as
amended. See also Exh. KEY-1(H) at 1, 21.

KeySpan intends to construct the 13.1-mile pipeline in three separate segments, beginning
with the Middle Segment. The Middle Segment, approximately 4.9 miles in length,
would be constructed in two phases (Exh. KEY-3, at 2). Phase I, approximately

12,000 feet in length and located entirely within Yarmouth, was initially designed for
‘operation in the 2006-2007 heating season (id. at 2-3). The Company provided an .
anticipated construction.date of 2008 for the remainder of the Middle Segment, Phase I,
which would be located in Yarmouth, Dennis, and Harwich (Exhs. EFSB-KEY-7;
EFSB-KEY-9). Section I.C, below, contains more detatls regarding construction of the
Middle Segment.

Under the Master Plan approach, agreed to by the Commission, KeySpan presented in its
initial DRI filing the general alignment for the entire pipeline project, but provided
detailed engineering drawings of, and sought specific approval for, the first 12,000 feet of
the Middle Segment only (Exhs. KEY-1(E) atl; KEY-2(D) at 1-9). As the Company
scheduled the construction of future sections of the project, it would have provided
detailed engineering drawings to the Commission for those sections (id.). The
(continued...)

[6]
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2. Current Proceeding

a. Scope of the Proceeding

* In its Application for a Certificate, the Conipany requested an override from the Siting
Board for both Phase I ahd Phase II of the Middle Segment (Exhs. KEY—Z,_ at4; KEY-2(D)
at 1-9).> However, in its application to the Conimission for DRI.appr,oval, the Company
re'quésted specific approval for Phase I only. The Company provided detailed engineering
drawings to the Commission for Phase T only, and the Commission conducted a public hearing
for Phase I only (Exh.. KEY-2(D) at 1-9). The Commiséion testified during hearings that, as part
of the Master Plan approval process, it would have conducted additional public hearings for the
later phases of the pipeliﬁe project, including a separate public heaﬁng for review of Phase II of
the Middle Segment (Tr. 3, at 448-450). Accordingly, since the Company requested, and the
Commission conducted, full DRI review for Phése I of the Middle Segment only, the Siting

. Board will riot consider an override for Phase II in this proceeding.®

(.. contmued)

Commission intended to conduct additional pubhc hearings in the town or towns where
each section was to be constructed, to allow for public comment on the engineering plans
for those sections (id; Tr. 3, at 448-451). It is unclear whether the Master Plan review
will be followed going forward, in light of the Commission’s DRI decision, which denied
specific approval for Phase I and dented Master Plan approval for the project as a whole.

If granted by the Siting Board, a Certificate has the effect of “overriding” a state or local
permitting decision identified by a project proponent as preventing construction or
operation of an energy facility jurisdictional to the Siting Board. See G.L. c. 164, § 69K,
Thus, a request for a Certificate is commonly referred to as a request for an override.
“Certificate” and “override” are used interchangeably in this Decision.

As discussed below, KeySpan requested in its Initial Petition and Application:

- (1) an override of the Commission’s DRI denial for the Middle Segment; and
(2) the issuance by the Siting Board of eight additional local permits required for
construction of the Middle Segment. KeySpan’s request for issuance of the eight
additional permits has been dismissed for lack of _}urlSdlCthIl Accordingly, as a further
limitation on the scope of this proceeding, the Siting Board’s review does not include
consideration of the Company’s request for issnance of the eight additional perrmts
‘See Section [.B.3.a, below.

[7]
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b. Adjudication

A reeuest for a Certificate of Environmental Impact and Public Necessity requires two
separate, sequential, filings. First an applicant must file an Initial Petition. In its Initial Petition,
the applicant must assert at least one of the seven statutory grounds on which an override request
may be based. See G.L. c. 164, § 69K. KeySpan commenced this proceeding on September 6,
2006, by filing an Initial Pet1t1on with the Siting Board. If the Initial Petition is not denied, an
applicant then files an Application for a Certificate.” See G.L. c. 164, § 69L. KeySpan filed an
Application for a Certificate, and a Notice of Adjudication and Hearing, on October 12, 2006.

- OnJanuary 8, 2007, the Company filed a Supplemental Notice of Adjudication and Hearing, and
o January 17, 2007, filed an Amended Application.® In its Amended Application, KeySpan

sought from the Siting Board: (1) an override of the Commission’s DRI denial with respect to

‘the entire Middle Segment, and (2) the issuance of eight additional local permits required for

construction of the Middle Segment (“eight additional approvals™).®

Within seven days of the filing of an Initial Petition for a Certificate, the Siting Board
must decide either to hold a hearing on the merits of the grounds asserted in the Petition,
or to accept an Application for a Certificate and to defer decision on the merits of the
‘Petition until the hearing on the Application. 980 CMR § 6.02(4). In this case, the Siting
Board deferred its review of the merits of KeySpan’s Initial Petition until the hearing on
the Company’s Application. See Determination on Initial Petition for Certificate of
Environmental Impact and Public Interest (September 18, 2006).

A Supplémental Notice of Adjudication and an Amended Application were required
because the presiding officer determined that KeySpan’s original Notice and Application
did not provide adequate notice to the public that the Company was asking the Siting
Board not only to grant an override of the Commission’s DRI Decision, but to issue the
eight additional local permits as well. See Letter from Presiding Officer to counsel for -
KeySpan, December 21, 2006. Discussion of the Company’s “Application” is based on
the Amended Application.

The cight local permits sought by KeySpan include three sireet opening permits (one each
from the Public Works departments in the Towns of Dennis, Yarmouth and Harwich),
two Conservation Commission approvals (Dennis and Yarmouth Conservation
Commissions), one special permit (Dennis Zoning Board of Appeals), an Historic .
Commission approval (South Dennis Historic Commission) and a Scenic Roads approval
* (Dennis Board of Selectmen). Only the two Yarmouth permits are needed for
: (continued...)

(8]
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The Siting Board and the parties conducted several rounds of wn'tteﬁ discovery begifming
in late fali, 2006, and continuing through spring, 2007. Approximately 250 exhibits were entered
into the record, consi:v,ting primarily of responses by the Company and the Commission to
information requests and record requests issued by Siting Board staff and the parties. In
November, 2006, the Company submitted prefiled direct testimony of three witnesses:

Walter F. Fromm, Manager, Project Engineering, for KeySpan; Theodore Poe, Jr., Manager,
Energy Planning, for KeySpan; and Theodore A. Barten, Managing Priﬁcipal, Epstlon

Associates, Inc., the Company’s environmental and engineering consultants. In early December,

‘2006, the Commission submitted the prefiled direct testimony of four witnesses: Margo Fenn,

Executive Director of the Commission; Phil Dascombe, Planner for the Commission; Leslie

Richardson, Economic Development Officer for the Commission; and Lev Malakoff, Senior

. Transportation Engineer for the Cofnmission. In late December, 2006, the Towns submitted the

prefiled direct testimony of two witnesses: Laurence F. Keegan, Jr, and Michael E. Martel,
engineering consultants with Weston & Sampson and .Associates.

Adjudicatory hearings began on March 20; 2007, continuing on March 22, 26, and 30,
2007."° Briefing questions were issued to the parties on March 28, 2007. The parties filed initial

bricfs on April 25, 2007, and reply briefs on May 2, 2007.

3. Intervenor Motions

Two parties were granted intervenor status in the proceeding: the Towns of Yarmouth,

- Dennis, and Harwich, jointly (“Towns”), and the Commission. During the course of the

proceeding, the intervenors filed three motions, each of which raised a question of first

impression with respect to the nature and scope of the Siting Board’s review under the override

statute. Rulings on all three motions were issued on May 10, 2007, and are summarized below.

(...continued)
construction of Phase I (Tr. 1, at 161).

‘ Heaﬁngs originally were scheduled to begin in January 2007. Hearings were moved to

March 2007, to allow for compliance by KeySpan with notice requirements for the
Company’s Supplemental Notice and Amended Application. Seg n. 7, above.

[9]
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a. Motions for Partial Dismissal of the Application

On November 28, 2006, the Commission filed a motion seeking dismissal of that -portion
of the Company’s Application requesting issuance of the eight locﬁl permits. On December I,
2006, the Towns filed a similar motion. The intervenors asserted that, pursuant to the override
statute and its implementing regulations, an override Petition may not be filed until a final
decision has been issued'by fhe state or local agency whose action is being challenged.
See 980 CMR § 6.02(1). On May 10, 2007, the presiding officer ruled that the issuance of a final

agency decision is a jurisdictional prerequisite to the filing of an override Petition, and granted

-the intervenors’ motions for partial dismissal. Ruling on Motions for Partial Dismissal by the

Cape Cod Commission and the Towns of Yarmouth and Dennis (May 10, 2007)."

b. Motion to Dismiss Amended Application

On January 31, 2007, the Commission filed a motion to dismiss the Company’s Amended
Application, on the ground that the Commission’s DRI Decision is not a final agency decision.
In its Initial Brief, filed on April 25, 2007, the Commission subsequently reversed its position, '
asserting that the DRI Dec;ision was a final agency decision. On March 2, 2007, the presiding
officer issued a memorandum ruling denying the Commission’s motion to dismiss, and
indicating that a written ruling on the motion would follow. On May 10, 2007, the presiding

officer ruled that the DRI Decision was a final agency decision, and denied the Commission’s

motion to dismiss the Company’s Application. Ruling on Cape Cod Commission Motion to

Dismiss KeySpan’s Amended Application (May 10, 2007).

7 c. Motion to Limit Evidence to Commission Record
In oral obj ections during hearing, and in their briefs, the Towns and the Commission
asserted that the Siting Board’s review of factual findings made by the Commission in its DRI

Decision should be limited to the record of the DRI proceeding. The intervenors’ position is

11

On May 17, 2007, KeySpan filed a motion for reconsideration of this ruling. The
Commission and the Towns filed opposition to the motion. In a ruling issued on June 15,
2007, the Company’s motion for reconsideration was denied.

{10]
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based on 980 CMR -§ 6.03, which provides, in relevant part, that when the Siting Board is
reviewing “adjudicatory findings of fact” contained in a final agency decision, the Board’s
revic*é&r of those findings shall be limited to the record preéented before the agency. On May 10,
2007, the presiding officer ruled that the Commission did not make adjudicatory ﬁﬁdings of faét
in conducting its DRI review of the Company’s project. Accordingly, the intervenors’ motions to
limit the evidence reviewable by the Siting Board in this proceeding were denied. Ruling on

Intervenors’ Motion to Limit the Scope of Evidence (May 10, 2007).

C. Phase I Description

The Company’s proposed 13.1-mile pipeline on the primary route was approved in its
entirety by the Siting Board in EFSB 05-2 (Exhs. EFSB-1, at 2, 56, 118; EFSB-KEY-9-3).

Phase 1, approximately 12,000 feet of pipeline in the towﬁ of Yarmouth, is the first section of the
plpellne that would be constructed by the Company (Exh. KEY-3, at 2 ).

As described by the Company in the underlying EFSB proceeding case, Phase 1 on the
primary route begins at KeySpan’s South Yarmouth liquefied natural gas (“LNG facility™), runs
generally easterly through Yarmouth on Whites Path, a short stretch of North Main Street, and
Great Western Road (Exhs. EFSB-1, at 56; EFSB-KEY-9-3). The Siting Board’s'Final Decision

stated that, subject to final discussions with local officials, the Phase I pipeline would be installed

. on the north side of Whites Path, the southwest side of North Main Street, and the south side of

Great Westermn Road in Yarmouth (Exh. EFSB-1, at 56)."” The pipeline would be constructed
primarily within roadway layouts, either in the shoulder or near the edge of pavement (id. at 57).
The Company would use “stove-pipe” construction methods wherein one to three lengths of pipe

are installed at a time, with welding, radiography, and coating work coinpleted within the trench

Phase IT would continue from the end of Phase I along Great Western and Highbank
Roads in Yarmouth; cross the Bass River into Dennis; progress easterly on Highbank
Road, Upper County Road, and Great Western Road in Dennis; and then extend northerly
on Depot Road in Harwich to its intersection with Main Street (Exhs. EFSB-1, at 56;
EFSB-KEY-9-3). The Final Decision also approved the Western and Eastern Segments,
also along designated primary routes, respectively in the towns of Sandwich and .
Barnstable, and in the town of Harwich (Exh. EFSB-1, at 55, 57).

i
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(id. at 58). The new pipeline would be 12 inches in diameter and the trench for installation of the
pipe would be 4 feet wide and 5 to 6 feet deep (id. at 2, 58). |

The Final Decision discussed, but did not approve, an alternative route and a hybrid route

for the Middle Segment. The alternative route follows an inactive railroad right-of-way from the

South Yarmouth LNG facility to Route 134 in Dennis; follows the Cape Cod Rail Trail east of

Route 134 to Depot Street in Harwich; and follows Depot Street to its intersection with Main
Street in Harwich {Exhs. EFSB-1, at 56- 57; K_EY—Z(B) at 4-15, fig. 4-6). The hybrid route
incoi‘porates the part of the aIter_nati\.fe route located west of Route 134; 0.3 miles along

Route 134; and the primary route east of Route 134 (Exhs. EFSB-1, at 56- 57; KEY-2(B) at 4-15,
fig. 4-6). “ | |

1. THE INITIAL PETITION
A. Standard of Review

Any person who proposes to construct or operate a jurisd-ictional energy facility in the

Commonwealth may seek a Certificate from the Siting Board. G.L. c. 164, § 69K. The applicant

ﬁ_rst must file an Initial Petition for a Certificate. 1d. The Siting Board shall grant an Initial
Petition if: (1) the applicant asserts at least one of the seven grounds for a Petition set forth in
G.L. c. 164 § 69K; and (2) the Siting Board determines that, on the merits, at least one of the .

asserted grounds constitutes a valid basis for granting the Initial Petition. Id.

B.  The Company’s Initial Petition
KeySpén asserted in its Initial Petition four of the seven statutory grounds upon which an

Tnitial Petition may be based.

I. Denial Preclﬁding Facility Construction
G.L. c. 164, § 69K provides that the Siting Board must grant an Initial Petition if “the

facility cannot be constructed due to any disapprovals, conditions or denials by a state or local
agency or body.” Pursuant to the Cape Cod Commission Act, any proposed development projéct

for which an Environmental Impact Report (“EIR"”) is required under the Massachusetts

[12]
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Environmental Policy Act (“MEPA_”) 1sdeemed tobe a developmentlof regional tmpact (“DRI”)

requiring Commission review and approval. See Cape Cod Commission Act, Section 12(h);

- Cape Cod Commission Enabling Regulations, Section 6. The Companj’s 13.1-mile proposed

pipeline required the preparation of a Draft EIR and a Final EIR (Exhs. KEY-2(J); KEY-2(K)).

- The Commission reviewed KeySpan’s application for DRI approval, and denied the application

(“DRI denial”) (Exh. KEY-1 (H)). As the Commission itself has acknowl-edged, the
Commission’s DRI decision is a final agency decision denymmg the Company’s DRI application
{Commission Initial Brief at 2-3). See Ruling on Caﬁe Cod Commission Motion to Dismiss
KeySpan's Amended Applicatibn {(May 10, 2007). ' ’

The Company’s DRI application was denied by the Commission, and Phase I of the
prqposed pipeline cannot be constructed without a favorable DRI Decision by the Commission.

Accordingly, the Siting Board finds that, in asserting that DRI denial precludes construction of
the proposed pipeline, the Company has raised a valid basis for the granting of its Initial Petition,

- in accordance with G.L. ¢. 164, § 69K.

2. A Bur_densome Condition

G.L:c. 164, § 69K provides that the Siting Board must grant an Initial Petition if it finds
“that any staté or local agency has imposed a burdensome condition or limitation on any license
or-permit which has a substantial impact on the fesponsibilities of the bt_>ard as set forth pursuant
to section 69H.” The denial of a permit may constitute a burdensome condition or limitation.
980 CMR § 6.02(2)(c). |

Tn its Final Decision in the uhderlying proceéding, the Siting Board-_ approved
construction of the proposed pipeline, including Phase I on the primary route (Exh. EFSB-1).
The Company asserts that the Commission’s DRI Decision has a substantial impact on the Siting
Board’s statutory respons1b111tles because it precludes the construction of an energy facility

which the Siting Board has determined is needed to maintain reliable least-cost service to gas

‘customers on Cape Cod (id. at 29-30).

The Siting Board has approved KeySpan’s proposed pipeline, and has determined that the

project is necessary to provide a reliable energy supply for the Commonwealth with a minimum

[13]
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impact on the environment at the lowest possible cost (id. at 118). However, the project cannot
be constructed or operated without a favorable DRI Decision from the Commission. The Siting
Board therefore finds that the Commission’s denial of the project has a substantial impact on the
Siting Board’s primary responsibility under G.L. c. 164, § 69] to provide a reliable energy supply
for the Commonwealth with a minimum impact on the environment at the lowest possible cost.

Accordingly, the Siting Board finds that, in asserting that DRI denial imposes a burdensome

. condition, the Company has raised a second valid basis for the granting of its Initial Petition, in

“accordance with G.L. ¢. 164, § 69K.

‘ 3. Inconsistencies Among Resource Use Permits o

G.L. c. 164, § 69K provides that the Siting Board must grant an Initial Petition if it finds
that “there are inconsistencies among resource use permits issued by . . . state or local agencies.”
KeySpan asserts that the Commission’s DRI denial for the project is inconsistent with the Siting
Board’s approval of the pI‘O_]eCt in the Final Decision pursuant to G.L. c. 164, § 69J
(Exh. KEY-1, at 26). The Towns assert that a final decision 1ssued by the Siting Board should
not be considered a “resource use permit” under Section 69K (Towns Initial Brief at 8).

Siting Board approval -of a proposed energy facility is the first step in permitting, and
conditioning, the use of land, air, water, wetlands, or other natural resources for the generation,
transmission or storage of energy. Approvai by the Commission of a DRI application authorizes

the use of natural resources for the project under review. See Berkshire Power 8 DOMSB at 289.

- The Commission’s DRI denial is inconsistent with the Siting Board’s approval of the same '

project. Accordingly, the Siting Board finds that, in asserting that DRI denial results in

inconsistencies among resource use permits, the Company has raised a third vétlid basis for the

- granting of its Initial Petition, in accordance with G.L. ¢. 164, § 69K."

13

On March 20, 2006, the Secretary of the Massachusetts Executive Office of Energy and
Environmental Affairs (“EOEEA”) issued a Certificate on the Final Environmental
Report (“FEIR”) for the project, finding that the FEIR adequately and properly complied
with the requirements of MEPA (Exh. EFSB-4). The Company asserts that the MEPA
Certificate also 1 s a resource use permit, and that the DRI Demswn is inconsistent with
(continued...)

[14]
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4. - Nonregulatory Issues or Conditions

G.L. c. 164, § 69K provides that the Siting Board must grant an Initial Petition if an
applicant believes that “a non—regulafofy issue or condition has been raised or imposed by . . .
state or local agencies.” A non-regulatory issue or condition “relates to matters not within the
jurisdiction of the agency in question.” 980 CMR § 6.02(2)(d). KeySpan asserts that the

Commission exceeded its jurisdiction by basing its DRI denial, in part, on the Commission’s

- evaluation of project need and routing alternatives, matters which the Company asserts are within

the exclusive jurisdiction of the Siting Board (Exh. KEY-1, at 26-28).
The Siting Board makes no determination regarding substantive limitations on the

authority of the Cape Cod Commission to review energy projects jurisdictional to the Siting

Board. 1t is not necessary in this proceeding to reach that issue, because the Company has

~ asserted three valid bases for its Initial Petition; the assertion of one such basis is sufficient to

grant the Petition. Accordingly, the Siting Board makes no finding regarding the Company’s
assertion that the Commlssmn s DRI Demsmn was based ona non-regulatory issue or condition

as pr0v1ded by G.L.c. 164, § 69K

C. Decision on the Petition

The Siting Board shall grant an Initial Petition for a Certificate provided that: (1) the
petitioner asserts in 1ts Initiai Petition at least one of the seven grounds on which Siting Board
jurisdiction to grant an Initial Petition may be based, as set forth in G.L.c. 164, § 69K;‘ and
(2) the Siting Board finds that at least one of he grounds asserted is a substantively valid basis
for the granting of the Initial Petition. G.L. c. 164, § 69K. .

As noted in Section ILB, above, the Company asserted in its Initial Petition four of the
seven grounds on which Siting Board jurisdiction to consider an Initiél Petition may be based.

The Siting Board has found that KeySpan has raised three substantively valid bases for the

13 (...continued)

the Certificate (Exh. EFSB-KEY-1, at 26). The Towns disagree (Towns Imitial Brief

at 8). As KeySpan has already established three valid bases for its Initial Petition, we do -

not reach the question of whether a Certificate issued by the Secretary of EOEEA is a
“resource use permit” within the meaning of Section 69K.

[15]
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 granting of the Company’s Initial Petition. Any one of these grounds alone would be sufficient,

pursuant to G.L. c. 164, § 69K, to support the granting of an Initial Petition. | _
Accordingly, the Siting Board GRANTS the Company’s Initial Petition for a Certificate

of Environmental Impact and Public Inte_fest.

L. THE APPLICATION
A, Standard of Review

Pursuant to G.L. ¢. 164, § 690, if the Siting Board issues a Certificate for a non-

generating facility, the Certificate must include the Siting Board’s findings and opinions with

respect to the following: (1) the need for the fa'cility to meet the energy requirements of the

applicant’s market area taking into account wholesale bulk power or gas sales or purchases or

other cooperative arrangements with other utilities and energy policies as adopted by the

~ Commonwealth; (2) the compatibility of the facility with considerations of environmental

protection, public health, and public safety; (3) the extent to which construction and operation of
the facility will fail to conform with existing state or local laws, ordinances, by-laws, rules and
regulations and the reasonableness of exemption thereunder, if any, consistent wifh the
implementation of the energy policies in the Siting statute to provide a reliable energy supply for
the Commonwealth with a minimum impact on the.environment at the lowest possible cost; and
(4) the public interest, convenience and necessity requiring construction and operation of the
facility. G.L.c. 164, § 690. See Berkshire Power Development, Inc., 8 DOMSB 1, at 291
(1999) (“Berkshire Power”); IDC Bellingham, 13 DOMSB 1, at 24 (2001) (“IDC Bellingham™)."

In order to provide a full review of a non-generating facility previousiy approved by the

" Siting Board in a proceeding under G.L. ¢. 164, § 69J, the Siting Board also (1) reviews the

decision from the ﬁnderlying EFSB proceeding and (2) determines the extent to which new

information has been developed or the circumstances of a project may have changed in the

The Siting Board notes that there is no finding of need in Berkshire Power or IDC
Bellingham because those proceedings involved generating facilitics and pursuant to the
1997 Electric Restructuring Act, the Siting Board no longer reviews the need for
generating facilities. See G.L. c. 164, §§ 697%, 690V:.

[16]
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intervening period. Additionally, the Siting Board verifies that issues raised by the state or local
agency or agencies whose actions are the subject of the Application have been addressed in a
comprehensive manner by the Board, either in its review of the facility under G.L. c. 164, § 69J

and/or in its review under G.L. c.164, § 69K."

B. Addressing Issues Raised by the Commission

In this section, the,Siting-Board: (1) identifies the issues raised by the Commission in

“denying the Company’s DRI application; and (2) determines which of those 1ssues are within the

appropriate scope of this proceeding.

1. _ Issues Raised by the Commission

In its denial of KeySpan’s DRI application, the Comrmssmn took issue with several
aspects of the project and with KeySpan’s presentauon of the project. The Comrmssmn '
expressed concern about impacts of Phase I of the Middle Segment on “community character,”
mentioning specifically “disruption” of a neighborhood and “inconvenience” caused by |
construction, and expressed concern about traffic impacts as well (Exh. KEY-2(O) at 18). The

Commission expressed concern about locating a high-pressure distribution pipeline in residential

and commercial areas (id. at 18). The Commission expressed concem about detriments to

historical resources in the Sbuth Dennis Historic District since Phase II of the Middle Segment

would likely go through that area if the pﬁmary route were selected for Phase I (id. at 18).'6

The Siting Board recognizes that the requirement to address “the issues raised” by the
agency whose decision is the subject of an override proceeding appears only in

G.L. c. 164, § 690%, which governs override proceedings involving generating facilities. -
This requirement does not appear in G.L. ¢. 164, § 690, the counterpart to Section 690Y;
goveming override proceedings involving non-generating facilities. However, it is
appropriate to consider the concerns of the involved permitting agency or agencies in an
override proceeding, irrespective of the type of energy facility involved. See Ruling on
Towns Motion to Strike or in the Alternative for an Extension of Time to File Rebuttal
Testimony at 3-4 (December 5, 2006).

16 As stated in Section LA.2.2, above, the Siting Board 15 con51der1ng an override for Phase I

(contmued J)
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The Commission noted that KéySpan had declined to exercise the option for a joint
review by the Commission and MEPA, a process which would have cnabled voting memberé of
the Commission to review alternative routes for the project, in accordance with Commission
procedures (Exh. KEY-2(0O) at 12-13; Tr. 3, at 440-441). The Commission stated that the lack of
sufficient time for the Commission to explore route alternatives was a result of KeySpan’s - |
declining to apply for joint review (Exh. KEY-2(O) at 13). ‘

 With respect to route selection and related construction impact differences, the
Commission stated that KeySpan submitted insufficient information to the Commission about
altemati{fe routes (id. at 12-13). Furthermoré, the Cofnmission fouﬂd that there might be other
less detrimental alternatives to the primary route and that these alternative routes “were unable to
be expiored”lthrough the Commission’s process (id. at 12). The Commission noted information

indicating that the alternative route would impact fewer residences, would be shorter and disturb

less acreage, would cross less wellhead protection area, and affect less traffic than the primary

route (Exh. KEY-2(O) at 18). While acknowledging some relative merits of the primary route,
the Commis’sidn stated that KéySpa.n did not provide a persuasive argument that the primary
route has the lowest envirbnmental impacts of any route (id. at 18, 19).

| " The Commission asserted that KeySpan was at fault for failing to address immediate
necds as part of their long-range planning for gas supply to the area (id. at 13). The Commission -

stated that it found insufficient verifiable evidence submitted for the DRI application to

corroborate KeySpan’s statements as to the need for enhanced gas supplies (id.). The

Comrhiss_ion stated that the probable detrimients of the primary route outweigh the benefit of
supplying natural gas (id. at 18).

16 (..continued)

only. However, Phase II is relevant for route selection purposes. Selection of the primary
route for Phase I leads away from use of the alternative or hybrid route for Phase I, as
Phase I includes a length of pipeline beyond the divergence of the primary and alternative
(and hybrid) routes. Similarly, beginning construction on the altermative route would lead
‘away from use of the primary route for Phase II (Exh. KEY-2(0) at 18, finding M7;

see Exh. EFSB-KEY-1, at fig. 1-2). Therefore, the Siting Board recognizes that, in the
context of route selection, it is necessary to consider the entire Middle Segment.

[18]
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2. Commission Issues Within Scope of the Proceeding

The substantive issues raised by the Commission, related to questions of facility need,

‘route sclection, impacts on the human and natural environment, and safety, are relevant to the

findings the Siting Board is required to make in its decision on KeySpan’s Application for a
Certificate pursuant to G.L. c. 164, § 690. These issues also are relevant to the Siting Board’s
mandate under G.L. c. 164, § 69H fo provide a reliable energy supply for the Commonwealth
with a minimum impact on the environment at the lowest possible cost. Accordingly, these
issues are appropriate for Siting Board review in this proceeding. These substantive issues have
been reviewed by the Siting Board in the underlying EFSB proceeding and/or in the present

proceeding as follows:

. Need for the facility Was evaluated in the facility proceeding (Exh. EFSB-1,
at 8-15). Analysis of the need for the facility is updated below in Section TILC.1.

. Alternate routes were evaluated in the facility pfoceeding (id. at 32-54, 74-105).
Updates relevant to route selection are described below in Section IIL.C.2.

. Historic/prehistoric resource preservation was evaluated in the facility proceeding
(id. at 80-89). Section III.C.2, below, addresses updates on archaeological issues
specific to the alternative route.

. Traffic issues were evaluated in the facility proceeding (id. at 89-97). Traffic
issues are considered again in Section I11.C.2, below. '

. Neighborhood disruption in the form of noise from construction was evaluated in
the facility proceeding (id. at 89-97). Neighborhood disruption in the form of
inconvenience to motorists is considered as a traffic impact.

. Safety was evaluated in the facility proceeding (id. at 42, 87-88, 90, 101-103);
certain safety issues are expanded upon below in Section [11.C.2. :

The Commission raised two issues relating to the applicant’s cooperation with particular
review procedures that could have widened the scope of th¢ Commission’s review: (1) whether
KeySpan should have or should not have applied for joint review by the Commission and MEPA;

and (2) whether or when KeySpan was asked to provide the Commission with more information

~ about the alternative route. The Commission also raised an issue of the applicant’s “fault” for

[19]
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circumstances affecting project need. These procedural issues, in and of themselves, are not
appropriately before the Siting Board because they do not pertain to any of the required findings
in G.L. c. 164, § 690 or to the Siting Board’s general mandate under G.L. c. 164, § 69]."

C. Need, Project Impacts, Cost, and Reliability.

This section discusses both the findings of the underlying EFSB proceeding and new

* information acquired in this proceeding, with respect to need for the facility; project impacts

{environmental, health, and safety); cost; and reliability.

1. Need for the Facility

Pursuant to G.L. ¢. 164, § 690, the Siting Board must address the need for the pipeline

| facility in its decision on KeySpan’s Application for a Certificate. In the Final Decision, the

Siting Board reviewed in detail the need for additional peak-hour flow capability on the
Company’s Cape Cod system (see Exh. EFSB-1, at 5-16). The Siting Board reviewed the need
for the proposed facility and concluded that: -

KeySpan has demonstrated a need for additional gas resources: (1) to ensure
continued gas delivery to the eastern extremities of KeySpan’s distribution system
on Cape Cod at a minimum operating pressure of 10 psig, and to the regulator
outlets serving those extremities at a minimum operating pressure of 60 psig; and
(2) to avoid operating the Company’s LNG facilities in excess of its operating

) . . [

The Commission stated that KeySpan provided inadequate information on the alternative
route. However, the evidence available to the Siting Board suggests that the Commission
had the opportunity to review additional materials, had the Commission sought to
perform such a review. Mr. Philip Dascombe, a witness for the Commission, stated that
when interest in the alternative route was expressed, factual information about the route
was not forthcoming from KeySpan (Tr. 3, at 537). However, Mr. Dascombe did not
recall whether KeySpan had refused to provide any specific requested information

(Tr. 3, at 574). Ms. Margo Fenn, a witness for the Commission, stated that KeySpan did
not provide in its DRI application any information regarding alternative locations for the
‘project (Exh. CCC-MF at 3). On cross-examination, Ms. Fenn stated that the
Commission did request and receive information on alternative routes and that she was
aware of no information on alternatives that KeySpan refused to provide (Tr. 3,

at 469-480).

17
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criteria. The Company has demonstrated that bringing additional energy resources
to the Company’s Cape Cod distribution system would allow it to operate its LNG
facilities without exceeding injection rates of 120 MMBtw/hr at KeySpan’s
Wareham facility, 1150 MMBtuw/hr at the South Yarmouth facility, and

45 MMBtu/hr each at portable facilities in Chatham and Eastham.

(Exh. EESB-1, at 14).

In the present proceeding, KeySpan stated that it updated its Cape Cod supply and
demand forecast in 2005 and again in 2006 (Exh. EFSB-KEY-6). The Company stated that its

current demand forecast, predicting faster growth in gas flow, is close to the “High Growth” case

the Company presented in EFSB 05-2 (id.; Tr. 1, at 58). The Company explained that its load

forecast is based on an independent consultant’s economics-based forecast of population and

business growth, and that this economics-based forecast predicts accelerated growth on Cape

. Cod (Tr. 1, at 61-62). Instead of a 2.1 percent average annual rate of growth from 2005-2006 to

2011-2012, the Company now anticipates a 2.9 percent average growth rate (id. at 88}.

‘The Company stated that it had added capacity to its distribution system, using stop gap
measures to help maintain minimum distribution-system pressures in 2006/2007 (Exh. EFSB-12;
Tr. 1',‘.at 69). Beginning in November 2006, the Company constructed 4300 feet of 12-inch
diameter pipeline along Route 6A downstream of the Stony Brook regulator in Brewster, to move
gas eastérly to Orleans and Eastham (Exh. EFSB-12; Tr. 1, at 69-70). The Company stated that it
had also identified operational stop gap measures, but that these were not put into effect because |
we‘ather—induced demand never reached extreme levels in the winter of 2006/2007
(Exhs. EFSB-KEY-12; EFSB-KEY-18(b); Tr. 1, at 73-74). If necessary, it would add more
capacity to its distribution system, using expanded stop gap measures, to maintain pressure in
2007/2008 (Exh. RR-KEY.-3; Tr. 4, at 670, 718, 761). B

Anticipating an increased rate of growth in demand and incorporating the Company’s
new distribution pipeline in Brewster, KeySpan updated its forecast of gas flow and pressures on
Cape Cod. Resulting pfessures KeySpan calculated for the extremities of its system are shown

below in Table 1 for selected years.

[21]
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Table 1. Changes in KeySpan’s Predicted Gas Flow and Pressures for Cape Cod

Page 18

Date and
Forecast

- Peak Hour
Flow
{mcfh)

Length of new
pipe in Brewster

(f)

Chatham
LNG
(mcfh)

Pressure,
Eastham

(psig)

Pressure,
Chatham

(psig)

Pressure,
Dennis

{psig)

Pressure,
Harwich

(psig)

§ 2006/07 (per

2004 forecast),
baseline

5856

218

16

35

2007/08 (per
2004 forecast),
baseline

6016

250

18

baseline

2011/12 (per
| 2004 forecast),

6470

250

2007/08 (per

baseline

2006 forecast),

6201

4300

250

2011/12 (per
2006 forecast),
baseline -

6936 -

4300

250

§ 2007/08 (per

2006 forecast),
with Phase I

6201

4300

155

27

31

10

28

2011/12 (per
2006 forecast),

with project

6936

4300

45

22

12

15

42

Exh, EFSB-KEY-6C; Tr. 1, at 71-72.

The Siting Board recognized in the underlying EFSB proceeding that a minimum pressui‘e

of 10 pounds per square inch, gauge (“psig”) is nceded at the extremities of the Cdmpany’s

low-pressure distribution system (Exh. EF_SB-I, at 11, 14). The Siting Board also recognized

KeySpan’s goal of reducing reliance on portable LNG injection sites at Eastham and Chatham

(id. at 13, 14). Table 1 shows that, using both 2004 and updated 2006 forecasts, modeled

pressures at the extremities of the Company’s system are below the required 10 psig under

forecast peak flow conditions beginning in winfer 2007/2008, in the absence of enhanced

supplies. With the project and assuming the updated 2006 forecast, required pressures would be

[22]
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- achieved from 2007/08 through 2011/12 while reducing reliance on the Chatham LNG facility

(Exh. EFSB-KEY-6C).

. * In the Final Decision, the Siting Board noted a need for added peak-hour flow capability
of 961 million British thermal units per hour (“MMBtu/hr”) by the 2008/2009 heating season
(Exh. EFSB-1, at 14). The Company stated that the forecasted need for the 2008/2009 season
has increased to an added peak-hour flow capac1ty of 1031 MMBtwhr (Tr. 1, at 89).

KeySpan indicated it would agam use stop gap measures that it would need to lmplemcnt

‘before or during the 2007/2008 heating season, in the event that it is not authorized to construct

Phase I (id. at 71-76). Expanding on its stop gap plan for 2006/2007, the Company would
construct an additional 7500 feet of pipeline in Brewster in advance of the heatiﬁg season, and
pfepare to open regulator stations and truck gas to its outlying stations as required (id.).

In the Final Decision, the Siting Board found that there is a need for additional energy
resources to maintain reliable gas service to customers of KeySpan’s Cape Cod distribution

system (Exh. EFSB-1, at 14, 15). Update'd information provided by the Company indicates that

- there remains a need for additional energy resources to maintain reliable gas service to customers

of KeySpan’s Cape Cod distribution system. The information indicates that additional energy

resources may be needed as soon as the 2007/2008 heating season. Stop gap measures might

_posipone the time at which such a need becomes critical, but the stop gap measures have a

" number of potential problems with respéct to reliability and entail added costs, as described in

Sections III.C.3 and IIL.C.4, below. Based on its findings in the Final Decision and the updated
discussion above, the Siting Board finds that there is a need for the additional gas resources that

the pl‘o;ﬂosed pipeline would provide.

2. Project Imnacts

Pursuant to G.L. ¢. 164, § 690, the Satmg Board must address the compatlblhty of the

pipeline facility with considerations of environmental protection, public health and public safety

“in its decision on KeySpan’s Application for a Certificate.

[23]
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a. Project Impacts in the Underlying EFSB -Proceeding
In the Final Decision, which addressed all three segments of the proposed pipeline, the

Siting Board reviewed KeySpan’s proposal to construct the Middle Segment along both the
primary route and the altemétive route selected by the Company.'® The review in the Final
Decision supported requisite findings therein for the Siting Board’s project approval, including:
(1) that the proposed energy facility would provide a reliable energy supply for the
Commonwealth with a minimum impact on the environment at the lowest possible cost; and
(2) that plans for construction of the proposed energy facility are consistent with current health,
environmental profection and resource use and development policies as adopted by the
Commonwealth, | |

Regarding project impacts, the Final Decision reviewed the impacts of the Middle -

Segment on wetlands and water resources, land use and land resources, the South Dennis -

- Historic District, and noise and trafﬁc (Exh. EFSB-1, at 74-99). These Middle Segment impacts -

include pipeline construction and operation impacts that refate to the requirement, in this

proceeding, that the Siting Board determine whether the Middle Segment Phase I 1s compatible

with considerations of environmental protection, public health, and public safety.

(1)- Wetlands and Water Resources

The Final Decision noted that the primary route on the Middle Segment is along roads

and not in wetland arcas, would cross the Bass River at an existing bridge location, and that the

- The Siting Board’s review also included the Company’s hybrid route; however, the

analysis and. findings in the Final Decision were focused on the primary and alternative
“routes. Analysis of the hybrid route was limited to highlighting its environmental impact,

cost and reliability characteristics in instances where there appeared to be significantly
different trade-offs between that route and the primary route, as compared to the trade-
offs identified between the alternative route and the primary route. As described in
Section III.C.2.b, below, it now appears based on new information that the hybrid route is
more viable than the original alternative route, and therefore the Siting Board’s updated
anaflySis and findings with regard to route selection more fully address the hybrid route.
However, to allow a degree of continuity from the underlying case to this proceeding with
respect to route selection analysis, the original alternative toute is also included as part of
the updated analysis and findings herein.

24]
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Company would implement erosion control, sedimentation control, and spili prevention
procedures that would minimize water resource impacts (Exh. EFSB-1, at 78)." The Final
Decision stated that other than the bridge crossings, neither route would be constructed in

wetlands resource areas (id.). The Siting Board directed the Company to refrain from all

‘refueling and equipment-maintenance activities that have the potential for fluid spills, when

vehicles are within Wellhead Protection Areas identified by the Massachusetts Department of

Environmental Protection (id.). The Final Decision noted that in-water construction work may

“be required (id.). With the identified mitigation and implementation of the above condition, the

Siting Board found that the wetlands and water resources impacts of the proposed pipeline along

the Middle Segment primary route would be minimized (id.).

(2)  Land Use and Land Resources
The Final Decision noted that the land resources impacts of the proposed pipeline along

the primary route would be temporary and minimal due to the placement of the pipeline under

~ and directly adjacent to streets and because the Company stated that it would assess the potential

for damage to trees on the route with a professional arborist and local tree wardens

(Exh. EFSB-1, at 84). The Final Decision noted that pipelines are generally compatible with
roads from 2 land use pérspective,‘and that roads and road shoulders have relatively lfttle in the
way of land resources such as undisturbed archaeological résources, vegetation, and valuable .

upland habitat (id. at 86). The Siting Board directed the Company to take all reasonable

. precautions to avoid damage to trees, to minimize damage to plantings, fences, stone walls, and

. other landscaping features, and to repair or replace any damaged landscaping features, with the

agreement of their owner(s) (id. at 84-85). The Siting Board found that with identified mitigation
and implementation of the above condition, the land resources impacts of the prdposed pipeline

along the Middle Segment primary route would be minimized (id. ﬁt 85).

1 Wetlands 1mpacts for Phase I are regulated under the Massachusetts Wetlands Protectlon

Act and also under the Town of Yarmouth Wetland By—Law
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3) South Dennis Historic District N

The Final Deciston recognized the merit of preserving the historic qualities of the South
Dennis a.fea (Exh. EFSB-1, at 88). The Final Decision noted that in most locations in the South
Dennis Historic District, the only permanent visible features of the proposed pipeline, if
constructed on the primary route, would be pipeline safety markers mounted flush with the |
pavement surface (id.). The Final Decision noted further that the Company would not cut down
trees in the Historic District along the primary route (id.). To further protect historic resources,
thé Siting Board, in approving the use of the primary route, directed the Company: (1) to consult
with the South Dennis Historic District Commission prior to ﬁnaliiing construction plans for the:
district; and (2) in consultation with the South Dennié. Historic District Commission, to restore
vegetation and any fences or other structures that are disturbed in the South Dennis Historic
District due to construction of the proposed pipeline @)-. For the pﬁmary route, the Siting

Board found that with the tdentified mitigation and implementation of the above condition,

‘impacts of the proposed pipeline to the South Dennis Historic District would be minimized

(id. at 88-89).

| (4)  Noise and Traffic
- The Final Decision noted that construction impacts of the proposed pipeline, including
the noise impacts, would be temporary (Exh. EFSB-1, at 94). The Siting Board directed the
Company to limit construction work on the Middle Segment to the hours froﬁ 7:00 a.m. to

6:00 p.m. unless otherwise authorized by the affected municipality (id.). With respect to traffic, -

‘the Final Decision noted that pipeline on the primary route would be installed on the road

shouldef where practical, and otherwise along the edge of pavement, but that on Highbank Road,
pipeliné installation would be within the travel lane (id.). The Final Decisioﬁ noted that the
éompany will follow D.T.E. (now D.P.U.) Road Restoration Standards (id.). Also, the Final
Decision noted that the Company would use four inches of asphalt to repave in-street trenches
and would repair any repaved areas deviating from the existing road surface by more than

0.25 inch (id.).

[26]
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The Final Decision noted that the Company has committed to finalizing engineering plans |
for the proposed pipeline in-consultation with the affected municipalities (id. at 96). The Final
Decision also noted that the Company has committed to mitigate traffic impacts during
construction in accordance with traffic management plans to be approved by each municipality, |

including site-specific traffic management plans the Company expects to prepare at key

| intersections (id.). Further, the Compa,ny has committed to avoid work between Memorial Day

and Labor Day (id.). Also, the Final Decision noted that the Company would need to obtain road
opening permits from the municipalities, which gives the Towns of Yarmouth, Dennis, and
Harwich the oppdrtunity to limit work o reasonable dates and hours (id.). Therefore, the Siting
Board directed the Company to provide the municipzilities at least 60 days prior to
commencement of constructlon -with substantially completed engineering plans, and
substantially completed trafﬁc management plans including all sxte-spemﬁc traffic management
plans, for review and comment (id. at 97). The Siting Board also required that KeySpan use full-
width repaving to restore Highbank Road in Dennis following construction of the proposed
pipeline, at the request of the Town of Dennis (id. at 96).

-Wi'th the condition limiting hours of construction, the Siting Board found that fhe noise
mmpacts of the proposed pipeline along the Mid&le Segment pﬂmary route would be minimized.
(id. at 94). With additional conditions descﬁbed above, the Siting Board also found that traffic
impacts along the Middle Segment primary route would be minimized (id. at 97).

(5)  Safety

The Final Decision discussed a number of issues that have safety aspects. The Final
Decision discussed possible third—party disruption of the pipeline, citing the Company’s assertion
thaf there is no meaningful difference between route alternatives with respect to the potential for
third-party disruption (Exh. EFSB-1, at 42, 102)_,20 an issue potentially relevant to safety as well

as reliability. The Final Decision also discussed traffic impacts (id. at 89-97), which are relevant

20

In the underlying EFSB proceeding, KeySpan also suggested that the overall risk from
third-party disruption would be relatively mmor regardless of the route selected
(Exh. KEY-7, at 226) :
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to safety and convenience. As noted above, the Siting Board found that traffic impacts along the
Middle Segment primary route would be minimized (id. at 97). The Final Decision also
discussed required safety markers (id. at 87-88); exposed excavation (id. at 90); and the ability to

shut off sections of pipe for maintenance work (Q at 101), each of which is potentially relevant

to safety, but made no specific safety findings with regard to these topics.

(6) Route Comparison

The Final Decision compared the primary and alternative routes with respéct to their
potential impacts. For the Middle Segment, impacts were grouped into four broad categories:

(1) wetlands and water resources; (2) land use and land resources; (3) the South Dennis Historic

District; and (4) noise and traffic.

With respect to wetlands and water resources, the Final Decision noted that both the
primary and alternative routes would cross the Bass River at existing bridge locations and that

both routes cross bridges‘that may require in-water construction work (Exh. EFSB-1, at 78).

Along the primary route, the pipeline would be instailed below pavement up to the bridge span

and then, continuing in a straight line, hung underncath the bridge in an existing pipe chase

(id. at 79). The railroad embankmenf on the alternative route is narrower tha'n.the road on the
primary route, so work would be close to wetlands areas where the railbed crosses wetlands,
including in areas next to the Bass River; a new structure would likely be required to support the
pipeline between the railroad bridge abutments; and there are large rocks on the facing of the

embankment, which may complicate construction (id.). The Final Decision noted that in-water

“work could be nécessary to recondition the abutments of the railroad bridge (id.). However,

because engiﬁeering design had not been developed, the record in the underlying EFSB
proceeding was insufficient to determine which river crossing would likely have greater impacts

on wetlands or water resources (id.). However, considering wetlands, surface water, and

-groundwater impaCté together, the Siting Board found that, on the Middle Segment, the primary

route would be preferable to the alternative route with respect to wetlands and water resources

impacts (id.).
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With respect to land use and land resources, the Final Decision indicated that, due to the
need to c1earlvegetation‘ from the alternative route, the primary route would be advantageous with
respect to impacts to vegetation and upland habitat, in co nﬁp arison to the alternative routé,
noting, however, that because some of the old rail right-of-way may be cleared in some future
year even without the project, the differential impact of much of the clearing of the alternative
route might éxist only for a few years (id. at 85-86). The Final Decision stated that no significant
differences between the Middle Segment routes had been identified relative to impacts on rare
species or archaeological resources (id: at 86). The Siting Board found that, on the Middle |

Segment, the primary route would be preferable to the alternative route with respect to land use

- and land resources impacts (id.).

With respect to the South Dennis Historic District, the Final Decision stated that more
care may be necessitated on the part of the Company during construction along the primary route,
relative to the alternative route, to avoid historical features located close to the construction zone,

because the primary rout¢ would pass closer to recognized historical features within the district

(id. at 89). The Siting Board noted that, as a result of the tight working space along the primary

route, there remains some possibility of unanticipated impacts, but indicated that the only
expected permanent impact to the Soﬁth Dennis Historic District would be pipeline markers
embedded into the street surface (id.). The Siting Board found that the alternative route for the -
Middle Segment would be preferable to the primary route with feépect to potential impacts to the
South Dennis Historic District @g_) | 7 | _

With respect to traffic and noise, the Final Decision noted that no Vcomparison had been
made between sound 1évals from stréet excavation that would be experienced by abutters to the
primary route, and sound levels from that would be experienced by abutters to the alternative
route, who would be subject to noise from tree clearing and soil excavation but not from

pavement cutting (id. at 97). However, the Final Decision noted that the primary route is closé to

a larger number of residences than the alternative route, which would likely cause the total

amount of construction noise impacts to neighbors to be greater along the primary route (id.).
Based on the lower number of nearby residents, the Siting Board identified the alternative route

as preferable with respect to noise impacts (id.). The Final Decision stated the alternative route
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would include less construction in heavily traveled roadways than the primary route, so the
alternative route would be prefefable with respect to traffic impacts, as well (id.). The Siting
Board found that the alternative route for the Middle Segrhent would be preferable to the primary
route with respect to potential traffic and noise impacts (id. at 94, 97).

The Final Decision considered these vﬁrious impacts and concluded that the “advantages
of the primary route with respect to expected land _.use and land resources impacts and potential
wetlands and water resources impacts are balanced by the advantages of the alternative route
with respect to expected noise and traffic impacts and potential-impacts to the South Dennis
Historic District” (id. at 99). Therefore, the Siting Board found that, for the Middle Segment, the

primary and alternative routes would be comparable with respect to environmental impacts (id.).

b. Updates on Project Impacts
(D Alternative Route Right-of-Way Updates

The alternative _foute would follow a former rail bed, part of which has been converted to
use as a rail trail for bicycle and other recreational use, and part 6f which may be converted in the
future (Exh. EFSB-1, at 81-82). KeySpan stated in the override pro'ceéding'that the e){istingrrail
trail east of Route 134 has been reconstructed, éfter removal of tree roots and installation of a
root barrier (Exh. EFSB-KEY-8). The Company asserted that additional vegetation removal
would still be needed and that the reconstruction work makes this area undesirable for
consfruction vehicle access to the r-ight—of-way'(‘i;d_.)'. ‘The Company stated that, because this
portion of the rail trail has recently been improved, the Massachuéetts Department of
Conservation and Recx;eations ("DCR”) now mainfains that this part of the route is an undesirable
location for the proposed pipeline (id.). As a result, the parties generally agreed that the primary

route should best be compared not to the originally designated noticed alternative route, but

instead to a hybﬁd route consisting of the rail right-of-way west of Route 134, 0.3 miles along

Route 134, plus the primary route east of Route 134 (Tr. 1 at 111-115, 131; Tr. 2, at 249-250).

KeySpan stated that the rail right-of-way west of Route 134 has been partially cleared by
the Towns to accommodate survey work for the bike trail béing pursued for this aré,a,* so that

there is generally a 15-foot wide clearing along the right-of-way (Exhs. EFSB-KEY—S;
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CCC-KEY-11). The Company indicated that pipeline construction would require at least 10 feut
of additional clearing (id.). The Company asserted that the conclusion of the Siting Board in |
EFSB 05-2 thét “construction on the alternative route would involve considerable clearing of
existing trees” (Fing] Decision at 86) is still true (Exhs. EFSB-KEY-8; CCC-KEY-11).

‘ The Siting Board notes that, due to the uﬁdesirability expressed by DCR of consirching
along the recently rebuilt rail trail east of Route 134, the hybrid route now appears more féas_i%ﬂ-}
as an alternative route than the Company’s original alternative route. However, because it
provides continuity with our anal.ysis' and findings in the underlying decision, our analysis he:
includes comparison of the primary route to both the original alternative route and the hytsri:
route as part of determining whether selection of the primary route is compatible with -
considerations of environmental protection, public health, and public safety.

- The record shows that, given a reduction in the amount of tree clearing on the alternii .
route, the advantage of the primary route over the original alternative route is smaller; the
advantage over the hybrid route is smaller still because the hybrid route avoids all vegeiatic:
clearing along the existing bike trail. Some advantage remains, however, and the Siting Finos!
reaffirms its finding in the Final Decision that the primary route hlas fewer vegetation imjacis

than the hybrid route and the original alternative route.

(2) New Wetlands Imgaéts Information

~ KeySpan stated thﬁt construction of a pipe bridge at the old railroad bridge on the
, al_temative (and hybrid) route would require extensive shoreline work within wetland resour.
- areas (Exhs. EFSB-,KEY-l; EFSB-KEY-8). The Company would drive or vibrate into placs
sheet piling in the intel.'tidalr area along the edges of the railroad embankments in order f:
stabilize the railroad bed and support foundations for the pipe bridge (Tr. 1, at 98-103).
Witnesses for the Towns concurred with the need for sheet piling to stabilize the railroad
meank:ments (Tr. 2, at 280-288). | |
The Final Decisibn stated that the Bass River crossing on the primary roﬁte wortkl b
~within an existing duct bank on the underside of an existing road bridge (Exh. EFSB-1, at /.

When the Final Decision was prepared, evidence of the nature and extent of required in-w.:i: -
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work for the pipe bridge on the alternative route was not sufficient to determine which river
crossing would have less wetland impact (id.). However, in this proceeding, KeySpan has
provided more specificity with regard to wetland impacts frbm construction work to reinforee the
existing railroad grade. The record shows that intertidal structural work on the rivér crossing for
the alternative route or the hybrid route would have greater impacts on wetlands than stringing
pipe underneath the existing bridge on the Bass River crossing on the primary route. Therefore,
the wetland impacts from the river crossing would be less for the primary route. Both the hybrid

and alternative routes cross the Bass River at the same location. Accordingly, and consistent

- with the Final Decision, the Siting Board finds that the primary route is preferable to the hybrid

route and the original alternative route with respect to wetlands and water resources impacts. -

3) New Protected Species Information
KeySpan stated that the Massachusetts Natural Heritage and Endangered Species

Program (“WNHESP”’) updated its atlas of priority and estimated habitats after issuance of the

. Final Decision (Exh. EFSB-KEY-I, at 5). The Company stated that previously mapped area

along the alternative route immediately east of the Bass River had been reduced, but new areas of

estimated and priority habitat were added elsewhere along the alternative route for 6300 feet and

7500 feet, respectively (id.; Exh. EFSB-KEY-8; Tr. 1, at 92). According to the Company, the
species at issue would be Commoné’ panic-grasé, bristly foxtail grass, and eastern box turtle
(Exh. EFSB-KEY-1, at 5). The Company indicated that for the two plant species, field surveys
Wbuld be conducted in seasons when the plants are visible, then -plaﬁs to avoid, transplant or

otherwise mitigate 'damage to plants would be prepared (id.). The Company indicated that

standard procedures for eastern box turtles, including installation of fences and relocation of

turtles, would mitigate turtle damage (id.). The primary route, in contrast, follows existing
roadways (Exh. EFSB-1, at 86).

Rare species impacts was considered an element of land resourées impacts in the _F_u_lgl
Decision. The Final Decision stated that no significant differences between routes were found -
relative to impacts on rare species (Exh. EFSB-1, at 86). In this proceéding, the likely presence

of rare species along the alternative route has been identified. While impacts on rare species can '
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- be largely mitigated on the alternative route, the primary route would have no such impacts.

Therefore, the primary route is advantageous from the perspective of rare species impacts. The
addition of this information does not cause the Siting Board to change its bottom-line finding that
the primary route would be preferable to the hybrid route and the origimal alternative route with

respect to land use and land resources impacts.

' '7 4) New Archaeological Resources Information
In the underlying EFSB proceeding, a preliminary sensitivity assessnient found both the
pﬁmary and alternative routes of the Middle Segment to be sensitive for containing previously
unidentified archaeological resources (Exh. KEY-1(A) at 5-35). KeySpan stated that its cultural

resources consultant, Public Archaecology Laboratory, told the Company that use of the

* alternative or hybrid route would require an intensive field survey of archaeological resources

.including as many as 450 test pits to survey the work area (Exh. EFSB-KEY-1, at 6). According

to the Company, this field survey and subsequent lab and report work would take eight to ten

- weeks to complete (id.). The. Company added that if potentially significant archaeological

TESOLIICES Were loqate_:d, more detailed field examinations would typically then be required,
possibly leading to an effort to fully recover all potentially significant archaeological resqurcés in
the area (id.). ' |

The.Massadhusetts_Historical Commission (“MHC”) provided comments to MEPA on
February 8, 2006, which was subsequent o closing of the evidentiary record in the underlying
EFSB procéeding. In the letter, the MHC stated that.the primary route for the Middle Segment is
unlikely to affect,sigiliﬁdant historic and archaeological resources (Exh. K_EY-Z(D) at Tab C). In
contrast, the MHC stated that neafly four miles of the alternative route on the Middle Segment
are considered to be of moderate to high sensitivity for archacological resources
(Exh. EFSB—KEY-], at 6; Tr. 1, at 115-116; Tr. 4, at 631-632). The letter requested that the
Company cons.ider éyoiding areas outside of 'i)aved town rights-of-way that are assigned a
moderate to high archaeological sensitivity (Exh. KEY-2(D) at Tab C). The Certificate of the
Secretary of Environﬁental Affairs on the Final Environmental Impact Repo_rt reiterates this

concern (id.).
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While the estimate of 450 test pits along a few miles of railroad bed seems excessive,
there is no evidence in the record to establish a correct figure. The Company stated that it was
unable for confidentiality reasons to respond to intervenor requests-to provide full supporting
doéumentatiori for these assertions of the archaeolo giéal work that it claims would be required
(Sé_e Tr. 4, at 796-804). Thus, while there is a possibility that the hunt for archaeological artifacts
could add scheduling burdens to the use of the alterative or hybrid route, there is insufficient
support for concluding that use of thé dlternative or hybrid route would create significantly more

impacts on archaeological resources than was envisioned by the Siting Board in the Final

. Decision, where archacological resource impacts were considered an element of land resources

impacts. Still, based on the MHC’s requést that the Company avoid areas outside of paved town
rights-of-way that are assigned a moderate to high archacological sensitivity, the primary route is

advantageous from the perspective of archacological resources. As with rare species impacts, the

~ addition of this information does not cause the Siting Board to change its bottom-line finding that

the primary route would be preferable to the hybrid route and the original alternative route with

- respect to land use and land resources impacts. Accordiﬁgly, and consistent with the Final

Decision, the Siting Board finds that the primary route is preferable to the hybrid route and the

original alternative route with respect to land use and land resources impacts.

(5) Traffic Impacts Updates

KeySpan stated that the principal construction issue that may affect residences and

businesses on the primary route is the potential for traffic congestion and the maintenance of

access and egress (Exhs. EFSB-KEY-10; CCC-KEY-23). The Company provided the traffic

management plan for Phase I of the Middle Segment along the primary route and stated that a
plan for Phase It would likely be developed in late summer of 2007 (Exh. EF SB-KEY—IO(l.);

Tr. 1, at 29-31). The Company reiterated that construction would not be scheduled during the
high season from 'Memoriéi Day to Labor Day (Exh. CCC-KEY-29; Tr. 1, at 29). The Compﬁny

also stated that businesses on Whites Path are not retail businesses and that construction in the

commercial area along Whites Path would be on the side of the road opposite to the businesses
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(Exh. CCC-KEY-29; Tr. 3, at 603).?' The Company stated that traffic management measures
would be used to maintain at least one lane of traffic at all points in order to limit traffic
congestion (Exh. EFSB-KEY-10; Tr. 1, at 28). However, the Company indicated that, on the
request of the Town of Yarmouth, a de_touf would be created for work at the intersection of
Whites Path and North Main Street in Yarmouth if traffic backs up at that location |
(Exh. EFSB-KEY-10(1); Tr. 1, —at 32-34). The traffic rﬁanagement plan states that steel plate
access to driveways will be maiﬁtain‘ed (Exh. EFSB-KEY-10(1)). Ms. Leslie Richardson,

 witness for the Commission, stated that it is a reasonable conclusion that businesses would be

disturbed by construction (Tr. 3, at 521). With the minor exception of the Town of Yarmouth’s
requested detour at the intersection of Whites Path and North Main Street, traffic impacts are
similar to those evaluated in the Final Decision. Accordingly, and consistent with its ﬁnding mn
the Final Decision that the alternative route is preferable to the primary route with respect to

traffic impacts, the Siting.Board finds that the hybrid route and the original alternative route are

-preferable to the primary route with respect to traffic impacts.

(6) - Pipeline Safety Updates

In the underlying EFSB brocéeding, KeySpan maintained that ther_e are no meaningful
differences between Middle Segfnent route alternatives with reSpect to the potential for
third-party disruption (Exh. EFSB-1, at 42). However, in the present proceeding, KeySpan’s -
engineer indicated that potential third-party damage to pipelines is of less concern in areas
without watér or sewer mains or street drainage, such as along the existing railroad corridor,
compared to in-street locations (Tr. 2, at 386-391). Noh%vithstanding this difference, the Siting
Board notes that gas mains are present under streets throughout much of Massachusetts and that

federal pipeline safety standards, the Dig-Safe program and other ﬁrecautions help maintain the

On the Middle Segment, Phase II of the primary route does involve construction that
would cross business driveways, since there are businesses on both sides of Great
Western Road in Dennis, but in Phase I, construction is opposite businesses.

[35]



4
!

il

EFSB 06-1 Page 32

general safety of the public. Therefore, based on the Final Decision and the record in this
proceeding, the Siting Board finds that the primary, hybrid, and original alternative routes are

comparable with respect to pipeline safety.

c. Summary of Project Impacts

Based on the above evaluation, there are several minor changes in the relative impacts of
the primary versus alternative Middle Segment routes. However, there is no overriding change
from the Final Decision in the co'mparison of the potential impacts of the routes. The amount of

tree clearing on the hybrid or alternative route would be less than described in the Final Decision.

- On the other hand, new, more specific information on construction now clarifies that the river

crossing for the alternative or hybrid route would have more wetlands impacts than the river

crossing for the primary route. In the Final Decision, considering land use and land resources

. impacts, wetlands and water resources impacts, noise and traffic impacts, and potential impacts

to the South Dennis Historic District, the Siting Board found that the primary and alternative
routes for the Middle Segment would be comparable with respect to environmental .impacts.
While lsome details have changed, the Siting Board finds in this proceeding that the primary,
hybrid, and alternative routes are comparable with respect to their potential impacts, including
impacts on the environment, public health, and public safety.

In the Final Decision, the Siting Board found that for the Middle Segment, environmental

impacts would be minimized. No change to this finding is indicated by the new information

discussed in Section II1.C.2.b, above. Accordingly, the Siting Board finds that construction and

oﬁeration of Phase I, as described by KeySpan and in compliance with the conditions specified in

- the Final Decision, would minimize potential project impacts.

3. Cost
With respect to cost, the Siting Board concluded in the Final Decision that:

The record shows that the difference in costs between the two Middle Segment
route options would be fairly small, relative to the total cost of the Middle
Segment. The record shows that engineering a pipe bridge at the railroad bridge
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location was not carried out in sufficient detail to obtain an accurate cost estimate
for this element of the work. The record also shows that lease costs for the right-
of-way would be subject to negotiations and that without going through the
negotiation process, it 1s not possible to accurately estimate this cost. As a result,
the uncertainties with respect to the cost of bridge construction, lease costs, and

~ other issues appear to be greater than the cost differential estimated by the
Company. The cost savings of a hybrid route, relative to the alternative route,
depend on costs to obtain rights to use the existing Rail Trail, which are also
unknown. Based on the high uncertainties relative to the calculated cost _
differential, the Siting Board finds that, on the Middle Segment, the primary route
and the alternative route would be comparable with respect to cost (Exh. EFSB-1,
at 101). '

Subsequent to the underlying EFSB proceeding, the Company developed for the
alfernative route more detailed designs for both a pipe bridge crossing and a horizontal

directional drill (“HIDD”) across the Bass River, with associated cost estimates

(Exh. EFSB;KEY-I, at 9). According to the Company, a conventional pipe bridge would cost

approximately $670,000 to $695,000, including permitting and removal of the existing bridge but
not including any mitigation that might be required by the South Dennis Historic District

(id. at 11). Accbr_ding to the Company, a “soft rock” HDD crossing would be more costly than a
pipe bridge by $155,000 (RR-KEY-3).

KeySpan also identified eleven additional incremental cost items which it asserted would

- be incurred for the alternative route for the Middle Ségment (Exh. EFSB-KEY-1, at 13).
- According to the Company, these costs would total $411,000 to $561,000 (id.). These range

from costs for easemént negotiations to costs for archaeological surveys and refiling its DRI

' application with the Commission (id.). A total of $85,000 to $135,000 of the total relate to DCR

and Article 97 issues (id.). A total of $106,000 to $186,000 of the total is for additional
archaeological work (id.). Meanwhile, the Company’s cost estimate for the primary route for the
Middle Segment has increased by $135,000 due to the Siting Board’s condition in the Final

Decision requiring full-width repaving of 2400 fect of the route in Dennis and an additional

- $35,000 for chip_-seal coating of a;bout one mile of roadway in Yarmouth, as discussed with the

Town of Yarmouth (Exh. EFSB-KEY-1, at 14; RR-KEY-3). Incorporating these changes, the .
Company provided revised cost estimates for the Middle Segment of $3,670,000 for the primary
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route and $5,281,000 to $5,436,000 for the alternative route, for a; differential of $1,646,000 to

$1,801,000 between the two routes (Exh. EFSB-KEY-1, at 14). Further, the Company estimated

that costs for the hybrid route would be §5,147,000 with a pipe bridge and $5,302,000 using soft

rock HDD, for differentials from the primary route of $1,477,000 and $1,632,000 (RR-KEY-3).%
- Mr. Laurence Keegan, Jr., witness for the Towns, challenged several aspects of the

Company’s.cost estimates. In his estimate, the cost differential between the hybrid and the

* primary routes would be $284,000 to $314,000 with the primary route maintaining a cost

advantage, later adjusting the differential upwards by an additional $76,000
(Exh. Y/D-LFK-MM-1; Tr. 2, at 214, 249-252). The Towns’ estimate of the differential was

narrower than KeySpan’s because the Towns added costs for police detail on the primary route

 ($ 190,000), figured lower cost for a pipe bridge ($400,000 instead of $670,000 to $695,000), and

esﬁmated lower costs fora variety of émaller cost items (Exh. Y/D-LFK-MM-1; Tr. 2,
at 295-302). According to the Company, police detail costs are embedded in its calculations for
in-road construction (Tr. 1, at 140; Tr. 3, at 599-602; Tr. 4, at 720-724).

Without attempting to judge the exact cost of crossing the Bass River or a multitude of
smaller disputes on cost estimates, it appears that conservatively the primary route costs |
$550,000% to $1,632,000 less than the hybrid route. Although this is a fairly wide range, the
wbrk—up of costs for bridge construction by thé Company and by the Towns provides greater
certainty regarding the co-glt differential between routes than was available in the underlying
EFSB proceeding. The Siting Board concludes that with the addition of this new information,

the routes can be distinguished with respect to cost — a distinction that could not be made in the

2 These cost estimates do not include estimates for a “hard rock” HDD since the substrate

on Cape Cod is predominantly sand. See EFSB-KEY-I, at 12-13. The cost estimates
also do not include the financial cost of conducting stop gap measures or of moving
forward other improvements that the Company states would be necessary to meet peak
.demand while the hybrid route is delayed for permitting and construction (RR-KEY-3).
The Company stated that it would incur an estimated $1,200,000 to $1,300,000, for
construction of 3800 feet of 12-inch pipeline in Brewster, several years earlier than would
otherwise be required (id.).

23

The figure of $550,000 represents the Towns’ low estimate of $284, 00() adjusted’ by
additional costs of $76,000 and $190,000 descrlbed above.

[38]



e s il -

I A

EFSB 06-1 | , - Page 35

underlying EFSB proceeding due to the insufficiency of the cost information that had been
developed by the Company at the time of the proceeding. On the basis of the evidence presented,

the Siting Board finds that the primary route is preferable to the hybrid route with respect to cost.

4. Reliability
- With respect to reliability, the Final Decision stated that: .-

The difference in lengths between the primary and alternative routes is not large
enough to create a substantial difference in pipeline performance, and the two

-routes are otherwise similar in physical reliability. The record shows that the
Company and its environmental consultants have significant experience in
permitting the installation of gas pipelines, including the acquisition of access
rights and necessary permits and approvals. In this case, the opinion of the
Company and its consultants is that permitting of the proposed pipeline in the
roadways along the primary route can be accomplished with reasonable certainty
in time to allow construction of the first 12,000 feet of the Middle Segment prior
to the peak loads of the 2006/2007 heating season. It is the. Company’s opinion,
supplemented by its consultants, that it is less certain, and perhaps not possible, to
obtain rights to build on the railroad right-of-way.within the same period of time.
In addition, because it would not follow the route of the existing Sagamore Line,
the alternative route would require significantly more extensive pipeline
construction during 2006 to reach a possible tie-in point in Dennis, as necessary to
meet need in winter 2006-2007. The added construction would include not only
an additional 4000 to 6000 feet of pipeline to reach a possible tie-in point,
compared to the 12,000 feet required for the primary route, but also the _
completion of the spanning of the Bass River, which would not be required as part
of the 12,000 feet to be constructed in 2006 under the primary route. The ability
of the project to reliably serve customers for all years of the forecast period is
dependent on its being timely constructed. Given the greater certainty with which
‘the proposed work can be completed in a timely fashion, the Siting Board finds
that on the Middle Segment, the primary route would be preferable to the
alternative route with respect to reliability (Exh. EFSB-1, at 103-104).

KeySpan statedl that using the alternative route for Phase I would allow tie-ins for the
‘back into the existing system at 6000 feet and not again unti 18,000 feet from the start of the
Middie Segment (Exh. EFSB-KEY-l, at 7, fig. 1-2). Based on maps provided by KeySpan, the
-corresponding points for the hyﬁrid route wouid be at 6000 feet and not again until | |

approximately 16,000 feet from the start of the Middle Segment (Exhs. KEY-2(B) at fig. 4-3;
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EFSB-KEY-1, at fig. 1-2). Alternatively, the two ends of the Middle Segment could be built
first, postponing the decision of whether to use the primary or hybrid route (See RR-KEY-4;
- Tr. 1, at 155-159). Construction on the alternative route or the hybrid would require completion

of the following tasks, most of which would not be required for the primary route:

. Negotlate lease with Executive Office of Transportatlon
. Obtain Article 97 approval from Leglslature and Governor (not needed for hybrld)
*  Discuss mitigation for use of right—of—way with DCR (not needed for hybrid)
. Engineer details of 1-route including Bass River crossing (HDD or new bridge)
. Complete archaeology field survey
¢ Completé NﬂESP surveys |
.. Seek and obtain Siting Board approval for change in route

. Preparé supplémental EIR

. - File Corps of Engineers Section 10 application

*  File for Chapter 91 License for Bass River cros’sing

. Seek and obtain water quality approvals fo.r river crossing (not needed for HDD)

. Seck and obtain approval of Cape Cod Commission

. Consult with South Dennis Historic District

. Obtain Order of Conditions from Conservation Commission

. Obtain street opening permits

. Stabilize and protect existing earthen embankments at Bass River with sheet piling,

or clear workspaces for HDD and drill under Bass River

. Construct enough pipeline to tie back to existing system in Dennis

Exhs. EFSB-KEY-1, at 6-8, 10-13; EFSB-KEY-1(4); EFSB-KEY-1(5); RR-KEY-4.

2 Accordiﬁg to KeySpan, it is no longer true that approval from Bay Colony Railroad

would or might also be needed, because Bay Colony’s operating lease expired in 2006
(Tr. 3, at 585-590; Tr. 4, 734).
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According to the Company, new capacity could possibly but not necessarily be in place
for the 2008/2009 winter heating season uﬁder this timeline for the alternative (or hybrid) route,
if the various approvals are forthconﬁing (Exhs. EFSB-KEY-I, at 6-8; EFSB-KEY-8; Tr. 1,
at 150). For the 2007/2008 heating season, no project capacity would_be in place and stop gap
measures would be put in place (id.).”” Stop gap measures may include construction of 7500 feet
of 12-inch diameter, 60 psig gas main along Route 6A in Brewster in the fall of 2007, near-

continuous injection of high-cost LNG at the remote station in Chatham and/or Eastham during

“bad weather, and manually bypassing pressuré control mechanisms at the Church Street and

Depot Street district regulators in Harwich (Tr. 1, at 79-84). Given the lower control over system
pressures, the requirement to maintain personnel at remote locations, and the reliance on roadway

conditions in winter, the Company characterized these measures as undesirable from a reliability

standpoint (id.).

For the primary route, KéySpan stated that it would have ample time to construct Phase I

on the primary route for the now-upcoming heating season if it started construction right after

Labor Day, barring an carly onset of winter conditions (id. at 165-168). KeySpan indicated that
Phase I construction can begin within approximately three mbnths of a DRI approval

(Exh. EFSB-KEY-1(4)). The Company indicated that, if a Certificate were issued by May or
June 2007, and if the Company can obtain a street-opening permit and Conservation Commission

approval from the Town of Yarmouth for the first 12,000 feet of the primary route, construction

- could begin right after Labor Day and all or most of the first segment of the primary route placed

into service for the 2007/2008 heating season (Tr. 1, at. 149-150, 165-168). The Company

asserted that the primary route has a substantial reliability advantage over the alternative route on

‘this basis (id. at 149-150; Exh. EFSB-KEY-8).

The new information indicates that KeySpan needs three months to get local permitting
for the primary route. Therefore, if a DRI approval for Phase I were issued by the Siting Board
by June 2007, construction could begin in September 2007. An earlier start is precluded in any

event by the required avoidance of construction during the summer months. The new

» The Company stated the adequacy of the stop gap measures depends on the Algonquin

gate station at Route 130 m Sandwich being operational this fall (Tr. 1, at 76-77).
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information indicates that new capacity on the alternative route would be available by 2008/2009

at the earliest. The new information indicates that, although stop gap measures could be used for

. 2007/2008 1f the alternative or hybrid route were selected, using the primary route allows the

Company’s project to be more reliably constructed to meet future needs, including the next
heating season and later years, compared to using the alternative or hybrid route. Accordingly,

and consistent with its finding in the Final Decision that the primary route would be preferable to

the alternative route with respect to reliability, the Siting Board finds that the primary route is -

preferable to the hybrid route and the ori ginal alternative route with respect to reliability.

5. Route Comparison

In the preceding sections, the Siting Board has found: (1) that the construction and -
operation of the facility on the primary and hybrid routes are comparable with considerations of
environmental protection, publiE health and safety; (2) that the primary route is preferable to the
hybrid route with respect to coét; and (3) that the primary route .is preferable to the hybrid route

and the original alternative route with respect to reliability. Therefore, the Siting Board finds that

.the primary route would be superior to the hybrid route and the original alternative route with

respect to satisfying the Siting Board’s mandate under G.L. ¢. 164, § 69H to provide a reliable
energy supply to the Commonwealth with a minimum impact on the environment at the lowest

possible cost.

D. Conclusions and Findings

Based on the decision in the underlying EFSB proceediﬁg and new information obtained
in this proceeding, the Siting Board has comprehensively addressed the issues germane to the
scope of this proceeding, including issues raised by the Commission, in the underlying EFSB
proceeding and/or in this proceeding.

Pursuant to G. L. ¢. 164, § 690, the Siting Board must make four specific findings to

support the issuance of a Certificate of Environmental Ixhpact and Public Interest for a facility, as

“indicated below.
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1. Need for the Facility

Pursuant to G. L. ¢. 164, § 690, the Siting Board must make a finding with respect to the
need for the facﬂlty The Siting Board found in EFSB 05-2 that there is a need for additional
energy resour_ces to maintain reliable gas service to customers of KeySpan’s Cape Cod

distribution system. As noted in Section IIL.C.1, there remains a need for additional energy

resources to maintain reliable gas service to customers of KeySpan’s Cape Cod distribution

system as -soon as the 2007/2008 heating season. The Siting Board found, in Section ITL.C.1,

above, that there is a need for the additional gas resources that the proposed pipeline would

provide. Therefore, the Siting Board finds that Phase I is needed.

2. Compatibility With Environmental Protection, Public Health and S.'afety
Pursuant to G. L. c. 164, § 690, the Siting Board must make a finding with respect to the

cémpatibility of the facility with considerations of environmental protection, public health and
public safety. In Section IIL.C.1, above, based on its findings in the Final Decision and analysis
iﬁ Sec_tic:m IL.C.1, the Siting Board found that there is a need for the additional gas resources that
the proposed pipeline would provide. In Section II.C.2.c, above, the Siting Board found that the

primary, hybrid, and alternative routes are comparable with respect to their potential impacts,

" including impacts on the environment, public health, and public safety. Also in Section IIL.C.2.c,

the Siting Board found that construction and operation of Phase I, as described by KeySpan and

in compliance with the conditions specified in the Final Decision, would minimize potential

‘project impacts. Therefore, the Siting Board finds that construction and oﬁeration of Phase I on

the primary route is compatible with considerations of environmental protection, public health

and public' safety.

3. . Conformance with Laws and Reasonableness of Exémption Thereunder
Pursuant to G. L. ¢. 164, § 690, the Siting Board must maké a finding with respect to the

extent to which construction and operation of the facility will fail to conform with existing state
or local laws, ordinances, by-laws, rules and regulations and the reasonableness of exemption

thereunder, if any, consistent with the implementation of the energy policies in the Siting statute
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to provide a reliable energy supply for the Commonwealth with a minimum 1mmpact on the
environment at the lowest possible cost.

The Siting Board acknowledges that the granting of a Certificate in this proceeding would
allow the Company to construct a portion of the project, notwithstanding the Commission’s DRI
denial. The Siting Board recognizes that Phase I of the project may not comply with the Cape
Cod Commission Act.*® The record does not demonstrate any other area of non-conformance
with local or state laws, ordinances, by-laws, rule or regulations. -

Regarding étate and local laws, the Siting Board reviewed in the Final Decision, the

environmental impacts of the proposed project in light of related regulatory or-other programs of

‘the Commonwealth, including programs related to wetlands protection, groundwater protection,

rarc-and endangered species habitat, historic preservétion and scenic roads. The Siting Board
found that the proposed project along the primary route would be generally consistent with the
identified requirements of all such programs. Final Decision at 118. Consequently, the Siting
Board found that the construction of the proposed project is consistent with current health,
environmental pi‘otection, and land resource and development policies as adopted by the

Commonwealth. Id. The additional evidence in Section D, above, includes new information and

6 The Commission found that Phase I of the Middle Segment meets the Minimum

Performance Standards of the Commission’s Regional Policy Plan (Exh. KEY-2(O) at 6,
17, 20; Tr. 3, at 428-429, 445, 470). However, Margo Fenn, a witness for the
Comniission, testified that the Commuisston also determines as part of DRI review
whether the probable benefit from the proposed development is greater than the probable
detriment (Exh. CCC-MF at 4; Tr. 3, at 428-429). Ms. Fenn testified that, unlike the
Regional Policy Plan consistency review, this Commission determination is not based on
established policies, standards or other criteria (Tr. 3, at 430-431). As reason to deny
Phase I, the Commission found that its probable benefits do not outweigh its probable
detriments; in supporting analysis and findings the Commission cited detriments
including community disruption, safety concerns, traffic impacts and historic district
impacts, and also that the Commission had received insufficient information on the
alternative route to allow for a comparison to the primary route (id. at 431-432;
Exh. KEY-2(O) at 21). Thus, it was not established in the DRI proceeding that the

- project complies with the Cape Cod Commission Act. Constructing the project without
DRI approval therefore would be a violation of the law as interpreted by the Commission.
However, the granting of a Certificate by the Siting Board would provide KeySpan with’
lawful means to construct and operate Phase I of the Mlddle Segment.
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analysis of environmental impacts under state and local programs, including infomiaﬁon relating
to Wetlands Protection Act resource arcas, NHESP habitat designations, MHC archaeological
survey requirements, and Town of Yarmouth traffic management requirements. The record
shows that the new information supports the Siting Board’s findings in the Final Decision that
the proposed project is consistent with Commonwealth policies under those programs.

- The record also shows with respect to local laws, that absent DRI approval of Phase I of
the Middle Segment, two local approvals cannot be pursued or obtained from the Town of

Yarmouth. However, if a Certificate is granted, the identified obstacle to pursuit and potential

-receipt of these two local approvals will be removed. There is no indication in the record that,

with this obstacle removed, KeySpan would be unable to obtain required local approvais, or that
any non-conformance with the laws or related regulatory provisions applicable for those
approvals would exist. '

Exempting the Company from the need for DRI approval from the Commission for

- Phase I would be consistent with; and is necessary to the full implementation of, the Siting

Board's findings and decision in the underlying EFSB proceeding. In the underlying EFSB

proceeding, the Siting Board found that, upon compliance with specified mitigation measures

‘and conditions, the construction and operation of the pipeline project — includihg the Middle

Segment on the primary route — would p-rovide-a reliable energy supply for the Commonwealth

© with a minimum impact on the environment at the lowest possible cost. Final Decision at 118,

The record shows that, as reasons for denying DRI approval for Phase I, the Commission
relied on its finding that the probable benefits of Phase I wduld not outweigh its probable
detriments. Its supporting analysis and findings cited detriments related to c;)mmunity
disruption, safety, traffic and historic impacts, and also cited limitations as to the scope and
framework of DRI review it was able to undertake, notabl.y the lack of information as to possible
alternative routes with less detriment. |

~ With respect to project benefits, a need for the proposed project was found in the Final
Decision, and new information provided in the present proceeding indicates that the project is
still needed. The reliability with which the project could be constructed to meet identified need

was also addressed in the Final Decision, and relevant new information provided in this
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proceeding. As indicated below, this reliability information has been evaluated as part of
updated analysis of alternative routes. |

With respect to project impacts, the Siting Board reviewed in detail both in the Final
Decision and as part of updzited analysis in Section III.D, above, the land use and land resources
impacts, traffic and noise impacts, and South Dennis Historic District impacts of the proposed

project — areas that encompass detriments cited by the Commission. Specifically, concerns the

Commission raised with respect to community disruptibn, traffic and the South Dennis Historic

District fall squarely within the scope of "corrersponding issues the Siting Board reviewed. Of

~ importance to such concerns, the proposed project construction will be based on methods of in-

street construction that are common for such projects and are temporary in nature. Conditions
such as maintaining one lane of travel at all times, maintainiﬁg access to adjoining property, and
restoring roadways in accordance with DPU regulations and in certain areas with use of full-
roadway repaving will be met. The Commission also cited as a safety concern the presence of
high pressure gas pipeline in the built-up area the route traverses. The Siting Board evaluated
safety as part of its additional analysis in Section LD, e{bové, and concluded the placement of
the proposed pipeline follows commonplace siting préctice and is accompanied by ongoing
protections such as applicable Dig-Safe program provisions, and thus will be safe.

In both the Final Decision and as part of updated analysis in this'review, the Siting Board
reviewed alternative routes for the proposed pipeline. New inforrﬁation did not change the
overall ‘proj ect impacts comparison between routes. With respect to reliabili-ty, although new
information regarding use of stop gap measures has been considered, the Siting Board’s review

here does not change the conclusion that the primary route would be preferable. Finally, with

' new cost information, the record now indicates that the cost of the primary route would be less

than the altemative or hybrid routes.

Thus, the new information has not altered the view of the Siting Board that the project is -
needed, that the primary route is preferable to the alternative route, and that project impacts
would be minimized, as discussed above in Section IIL.C. In the absence of a DRI approval, or a

Certificate which serves in the place of such an approval, the Cohlpany cannot implement the

. pipeline project as reviewed and approved by the Siting Board in the Final Decision. The Siting
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Board therefore finds that Phase I may not comply with the Cape Cod Commission Act, but is
likely to be in conformance with other state and local laws. The Siting Board further finds that

exempting the Company from the need to obtain DRI approval from the Commission for Phase I

is reasonable, and would be consistent with the Siting Board's implementation of the energy
“policies in G.L. ¢.' 164 so as to provide a reliable energy supply for the Commonwealth with a

minimum impact on the environment at the lowest possible cost.

4 Public Interest or Convénience

Pursuant to G. L. c. 164, § 690, the Siting Board must make a finding with respect to the
public interest, convenience and necessity requiring construction and operation of the facility.
After conducting an extensive review of the need for the pipeline project, alternative routes, and

potential project impacts, the Siting Board found that upon compliance with specific conditions

.set forth in its Final Decision in EFSB 05-2 that construction and operation of the pipeline

project — including the Middle Segment on the primary route — will provide a reliable energy
supply for the Commonwealth with a minimum impact on the environment at the lowest possible |
cost, in keeping with the Siting Board’s statutory obligations under G.L. c. 164, § 69H. Final
Decision at 118. Also in the underlying EFSB proceeding, the Siting Board found that the

‘ Middle Segment.of the project along the prifnary route would achieve an appropriate balance

among conflicting environmental concerns, as well as among environmental impacts, reliability,

and cost. Id. at 105. In the present proceeding, therefofe, the Siting Board finds that the primary

- route would be superior to the hybrid route and the original alternative route with respect to

satisfying the Siting Board’s mandate under G.L. ¢. 164, § 69H to provide a reliable energy
supply to the Cormnonwealth'with a minimum impact on the environment at the lowest possible
cost. |

The Siting Board notes the high degree to which customers rely o_h a continuouély '
available supply of gas. The Siting Board notes the relatively short period during which
neighbors would be inconvenienced by pipeliné construction. Consistent with its duty to provide
a necessary energy supply for the Commonwealth with a minimum impact on the environment at

the lowest possible cost, the Siting Board concludes that the benefits of supplying natural gas
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~ with the project outweigh the impacts of the primary route. The Siting Board finds that the
public interest requires the construction and operation of Phase [ of the Middle Segment of

KeySpan’s proposed pipeline as described in this proceeding.

E. Decision on the Application
Pursuant to G.L. c. 164, § 690, the Siting Board must include in a Certificate of

Environmental Impact and Public Interest for a non-generating energy facility its findings with

respect to: (1) the need for the facility to meet the energy requirements of the applicant’s market
area taking into account wholesale bulk power or gas sales or purchases or 6th¢r cooperative
arréngem'ents with other utilities and energy policies as adopted by the Commonweaitﬁ; (2) the
compatibility of the facility with considerations of environmental prolteCtion, public health, and
public safety; (3) tﬁe extent to which the facility will not conform to existing state and local laws,
ordinances, by-laws, rules, aﬁd regulations, and the reasonableness of éxemption thereunder, if
any, consistent with the implementation of the energy policies contained in G.L. ¢. 164 to
provide areliable energy supply for the Commonwealth with a minimum impact on the
environment at the lowest possible cost; and (4) the public interest, convenience and necessity
requiring construction and operation of the facility. _
- In order to provide a full review of a non-generating facility previously approved by the
Siting Board in a proceeding under G.L. ¢. 164, § 6917, the Siting Board also will (1) review the
decision from the underlying EFSB proceeding and (2) determine the extent to which new
i : information has been developed or the circumstances of a project fnay have changed in the
| intervening period. Additionally, the.Siting Board will verify that issues raised by the state or
-local agencies whose actions are the subject of the Application have been addressed in a
-comprehensive manner by the B:)ard, either in its review of the facility in the underlying EFSB
proceeding and/or in its review under G.L. c.164, § 69K. ' B
In Sebtio_n LB, above, the Siting Board determined that it would limit the scope of its
review in this proceeding to Phase I of the Middle Segment only.

The Siting Board has comprehensi.vely addressed the issues germane to the scope of this

racdl

proceeding, including issues raised by the Commission in its review of Phase I, in the underlying
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EFSB proceeding and/or in Section C of this decisioﬁ.

In Section ITL.D.1, above, the Siting Board has found' that Phase I is needed.

In Section III.D.2, above, the Siting Board has found that the construction and operation
of Phase 1 1s qompatible with considerations of environmental protecﬁon, public health, and
public safety.

In Section IIL.D.3, above, the Siting Board has found that Phase [ may not comply with
the Cape Cod Commission Act, but it is likely to be in conformance with other state and local

laws; the Siting Board further finds that exenipting the Company from the need to obtain DRI |

- approval from the Commission for Phase I is reasonable, and would be consistent with the Siting

Board’s implementation of energy policies in G.L. c. 164 so as to provide a reliable energy
supply. for the Commonwealth with a minimum impéct on the environment at the lowest possible
cost. '

In Section HI.D.4, above, the Siting Board has found that the public 'ihterest, convenience
and necéssity requires the construction and operation of Phase L.

Accordingly, the Siting Board GRANTS the Company’s Application for a Certificate of
Environmental Impact and Public Interest with respect to the issuance of DRI approval for
Phase I of the Middle Seg:nent, and DENIES the Company’s Application for a Certificate with
respect to Phase II. The Siting Board also issues a Certificate of Environmental Impact and
PublicIntére_st for construction and operation of Phase I, a copy of which is attached hereto as -
Attachment A and is part of the Siting Board’s Final Decision in this proceeding.

While the Siting Board has not granted KeySpan a Certificate of Environmental Impact

and Public Interest with respect to the two remaining permits required for Phase T of the Middle

Segment in Yarmouth, i.e., a street opening permit from the Town of Yarmouth Public Works
Department and approval from the Yarmouth Conservation Commission for buffer zone work in
a wetlands resource area along Great Western Road, KeySpan is directed to file for (no later than
June 27, 2007) and seek to obtain those two permits from the respective agencies. KeySpan shall

report back to the Siting Board with an update on its efforts to obtain the two local permits

within seven (7 days of: (i) completion of those two permit processes; or (ii) the ﬁling of any

applicable appeal, but in no event later than August 2, 2007. The Town of Yarmouth may file
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comments or recommended conditions with the Board on or before August 2, 2007, I Keviiian
is unable to obtain either of those two permits, either as a result of a denial, rejection, applivnie
conditions or undue delay, it may request that the Siting Board supplement its Certificate ot
Environmental Impact and Public Interest to include such permit or approval within the

Certificate. Upon such a ﬁiirig, the Siting Board may elect whether to conduect additional iy

into the relevant circumstances and may decide at that time to supplement the Certificate giod

herein to include either or both of the two remaining local approvals regarding Phase I of i
Middle Segment.
In accordance with G.L. c. 164, § 69K, the attached Certificate shall be enforced 5y -

- Cape Cod Commission as if directly granted by the Commission.

M. Kathryn Sedor =
Presiding Officer

Dated this 22" day of June, 2007.
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COMMONWEALTH OF MASSACHUSETTS
ENERGY FACILITIES SITING BOARD

)
Application of KeySpan Energy Delivery )

New England for a Certificate of ) EFSB 06-1
Environmental Impact and Public Interest )

)

- CERTIFICATE OF ENVIRONMENTAL IMPACT
AND PUBLIC INTEREST IN LIEU OF DRI APPROVAL

Pursuant to its authority under G.L. c. 164, §§ 69K-O, the Energy Facilities Siting Board
hereby (1) approves the Initial Petition and approves in part the Amended Application filed by
KeySpan Energy Delivery New England (“applicant”) with the Siting Board in this proceeding
(“Approval”); and (2) issues a Certificate of Environmental Impact and Public Interest
(“Certificate™) to KeySpan. '

This Approval and Certificate (hereinafter “Certificate) constitutes Attachment A to, and

s part of, the Final Decision in EFSB 06-1 (June 22, 2007).

L NATURE AND SCOPE OF CERTIFICATE

A This Certificate is issued by the Energy Facilities Siting Board pursuant to G.L. c. 164,
§ 690, 1n place of the issuance by the Cape Cod Commission of a Development of
Regional Impact (“DRI”) approval pursuant to Sections 12 and 13 of the Cape Cod
Commission Act, ¢. 716 of the Acts of 1989, as amended (“DRI approval”).

B. This Certificate acts in the place of a DRI approval and authorizes the applicant to

construct and operate Phase I of the Middle Segment of a proposed 13.1-mile natural gas
distribution pipeline on Cape Cod, approximately 12,000 feet in length, as approved by the
Siting Board in Colonial Gas Company d/b/a KeySpan Energy Delivery New England, 15
DOMSB 269 (May 17, 2006) (“EFSB 05-2 Final Decision’) and as depicted in the 100%
Design Drawings issued February 23, 2006 and attached as Tab D to the applicant’s Cape
Cod Commission Development of Regional Impact Application dated March 17, 2006
(“facility””). This Certificate does not extend authorization pursuant to G.L. c. 164, § 690
to construction or operation of Phase II of the Middle Segment, or any portion of the
Eastern or Western Segments of the proposed pipeline.
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. . CONDITIONS

GENERAT

Gl.  Because the issues addressed in this Decision relative to this facility are subject to change
over fime, construction of the proposed facility must commence within three years of the
date of the Decision. ‘

G2.  Asaresult of the issuance of this Certificate, local development permits may be issued
consistent with the effect of issuance by the Cape Cod Commission of a DRI approval for
the facility. ‘

G3. In accordance with G.L. c. 164, § 69K, the Cape Cod Commission shall not require any |

. approval, consent, permit, certificate or condition for the construction, operation or
maintenance of the facility. The Cape Cod Commission shall not impose or enforce any
faw, ordinance, by-law, rule or regulation nor take any action nor fail to take any action
which would delay or prevent the construction, operation or maintenance of the facility.

G4.  This Certificate shall be appealable only by timely appeal of the Final Decision in EFSB
06-1 to the Massachusetts Supreme Judicial Court, in accordance with GL. ¢. 25, § 5 and
G.L.c. 164, § 69P.

SPECIFIC

Si. Conditions A, B, D, and E to the EFSB 05-2 Final Decision are incorporated into and are
conditions {o this Approval and Certificate. A copy of the Conditions to the EFSB 05-2
Final Decision, including Conditions A, B, D, and E is attached hereto as “Certificate
Attachment 1". ‘

S2.  The applicaht shall cooperate with requests by the Cape Cod Commission for information
regarding construction and operation of the facility.

S3.  The applicant shall provide a copy of this Certificate, including Attachment 1, to its
general contractor prior to the commencement of construction. ‘

PROJECT CHANGE

PCl. The applicant has an absolute obligation to construct the facility in conformance with all

aspects of the project as presented to and approved by the Siting Board in EFSB 05-2: The
applicant is required to notify the Siting Board of any changes other than minor variations
to the project so that the Siting Board may decide whether to inquire further into a
particular issue. The applicant is obligated to provide the Siting Board with sufficient
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information on changes to the project to enable the Siting Board to make these
determinations. . :

b Recpnch_

Page3of 3

Ann Berwick, Chairman
Energy Facilities Siting Board
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Attachment 1

CONDITIONS TO THE FINAL DECISION OF THE ENERGY FACILITIES SITING BOARD
IN KEYSPAN ENERGY NEW ENGIAND, EFSB 05-2 '

Accordingly, the Siting Board APPROVES the proposal.of Colonial Gas Company, d/b/a
KeySpan Energy Delivery New England, to construct approximately 13.1 miles of natural gas
pipeline to augment its existing Sagamore Line on Cape Cod, in the Towns of Sandwich,

- Barnstable, Yarmouth, Dennis and Harwich, along the primary route, subject to the following

conditions:

A In order to minimize construction and traffic impacts, the Siting Board directs the
Company to provide the municipalities, at least 60 days prior to commencement of
construction, with substantially completed engineering plans, and substantially completed.
traffic management plans including all site-specific traffic management plans, for review.
and comment. The Company is further directed to file with the Siting Board a copy of
each traffic management plan, including each site- spemﬂc traffic management plan, when
the plan has been finalized.

B. In order to minimize land use and land resources impacts, the Siting Board directs the
Company: (1) to arrange for a professional arborist to conduct an on-site inspection of
the construction zone within 6 months before construction begins in an area; (2) based on
recommendations by the arborist and, where applicable, tree wardens, to take all
reasonable precautions to avoid removing or damaging trees; (3) to minimize damage to
shrubbery and other plantings, as well as damage to or removal of fences, stone walls,
lampposts, and other landscaping features; (4) to repair or replace any damaged or
removed trees, shrubbery, or plantings, in consultation with the arborist and, where

_ applicable, tree wardens, and with the agreement of the owner of damaged or removed
vegetation; and (5) to repair or replace any damaged or removed fences, walls, or other
landscaping features, with the agreement, as applicable, of the owner of the landscaping
feature.

C. In order to minimize environmental impacts, the Siting Board directs the Company to
provide for the repaving of Highbank Road for its full width from the Bass River to Route
134, unless directed by the Town of Dennis not to provide for such full-width repaving.

. In implementing the required repaving, the Company should: (1} coordinate with the
Town regarding specifications the Town may request, and (2) follow the Town’s
specifications to the greatest extent posmble, consistent with other applicable
requirements. :
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D In order to minimize noise impacts, the Siting Board directs the Company to limit
construction work on the Western, Middle, and Eastern Segments to the hours from
7:00 a.m. to 6:00 p.m. unless otherwise authorized by the affected municipality.

E. In order to minimize water resources impacts, the Siting Board directs the Company to
refrain from all refueling and equipment-maintenance activities that have the potential for
fluid spills, when vehicles are within identified Wellhead Protection Areas.

F.. In order to minimize historic resources impacts, the Siting Board directs the Company:
(1) to consult with the South Dennis Historic District Commission prior to finalizing
construction plans for the district; and (2) in consultation with the South Dennis Historic
District Commission, to restore vegetation and any fences or other structures that are
disturbed in the South Dennis Historic District due to construction of the proposed -
pipeline. - -

In addition, because the issues addressed in this Decision relative to the Company’s

. proposed project are subject to change over time, construction of the proposed project must begin

within three years of the date of this Decision.

“Also, because of the Company’s intention to phase project construction-over a number of
years, this Decision approves construction of the proposed project over a specific period ending
on December 31, 2015. This Decision does not authorize any work after December 31, 2015.

If the Company has not completed work by December 31, 2015, and wishes to continue, the
Company must first seek a new approval from the Siting Board. The procedure for reviewing a
request for a new construction approval will be determined by the Siting Board after receiving
such a request. : '

Further, the Siting Board notes that the findings in this Decision are based upon the
record in this case. A project proponent has an absolute obligation to construct and operate its
facility in conformance with all aspects of its proposal as presented to the Siting Board. '
Therefore, the Siting Board requires KeySpan to notify the Siting Board of any changes other
than minor variations to the proposal so that the Siting Board may decide whether to inquire
further into a particular issue. KeySpan is obligated to provide the Siting Board with sufficient
information on changes to the proposed project to enable the Siting Board to make these
determinations. '
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APPROVED, as amended, by the Energy Facilities Siting Board at its meeting of June 20, 2007,
by the members and designees present and voting: Ann Berwick (Acting EFSB Chair/Designee
for Ian A. Bowles, Secretary of Energy and Environmental Affairs); Greg Bialecki (Designee for
Daniel O’Connell, Secretary of Housing and Economic Development; Arleen O’Donnell (Acting
Commissioner, Department of Environmental Protection); David L. O’Connor (Commissioner,
Division of Energy Resources); Paul J. Hibbard (Chairman, Department of Public Utilities); Tim
Woolf (Commissioner, Department of Public Utilities); James M. Knott, Sr. (public member);
and Gideon Gradman (public member).

Ann Berwick, Acting Chair
Energy Facilities Siting Board

Dated this 21* day of June, 2007
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Appeal as to matters of law from any final decision, order or ruling of the Siting Board
may be taken to the Supreme Judicial Court by an aggrieved party in interest by the filing of a.
written petition praying that the order of the Siting Board be modified or set aside in whole or in
part.

Such petition for appeal shall be filed with the Siting Board within twenty days after the
date of service of the decision, order or ruling of the Siting Board, or within such further time as
the Siting Board may allow upon request filed prior to the expiration of the twenty days after the

_date of service of said decision, order or ruling. Within ten days after such petition has been

filed, the appealing party shall enter the appeal in the Supreme Judicial Court sitting in Suffolk
County by filing a copy thereof with the clerk of said court. (Massachusetts General Laws,

Chapter 25, Sec. 5; Chapter 164, Sec. 69P).
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The Energy Facilities Siting Board hereby concludes that it has jurisdiction to exercise its
eminent domain powers for the 120 foot pipeline segment owned by the petitioner, Mobil Pipe
Line COmpany, and located underneath land in Oxford, Massachusetts, said land being owned by

Providence and Worcester Railroad Company.

L INTRODUCTION
A.  Scope | _

Mobil Pipe Line Company (“Mobil” or“‘Company’. '} is seeking a determination Whéther
the Energy Facilities Siting Board (‘;Siting Board”) has jurisdiction over approximately 120 feet
of pipeline (“Pipeline”) that is located underneath railroad tracks owned by Providence and
Worcester Railroad Company (“P&W™) in the Town of Oxford, Massachusetts (Exh. MPL-2, at
1-3). From May 1, 1977, until April 30, 2007, Mobil leased an easement from P&W that a:Ilowed-

it to operate the Pipeline on P&W’s land in Oxford (the “P&W Property’.’) (id.). The predecessors

in interest to Mobil and P&W had entered into various agreements allowing the operation of the

Pipeline on the P& W Property beginning in approximately 1931 (id.).

B. Eminent Domain Petition 7
On April 27, 2007, prior to filing its petition for determination of jurisdiction, Mobil filed
a pétition with the Siting Board, pursuant to Massachusetts G.L. c. 164, § 69S, seeking the

acquisition by eminent domain of a permanent easement for opération of the Pipeline on the P&W

: Property (“Eminent Domain Petition” or “Pet1t10n for Eminent Domam”) (Exh. MPL-1, at 1- -3).

Accordmg to the Company, the easement in questlon if obtained, would allow the Plpelme to
remain in place: Mobil would be able to use the easement even after the lease explred (id.). Thé
Eminent Domain Petition Was docketed as case number EFSB 07-3 (id.).

On May 1, 2007, the day the easement expired, Mobil commenced an action in Worces_ter |
Supeérior Couﬁ: seeking injunctive relief. The Superior Court held that the lease of the easement
had terminated (Exh MPL-2, exh. A). Furthermoré, the Court stated that P&W “views the

plamtlff [Mobil] as a trespasser w1th no right to hold over, and has made demand upon it to cap
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- the pipeline and terminate its continued use of the defendant’s land” (id.). Consequently, Mobil
soﬁght an injunction from the Superior.Court in order to continue “the status quo ﬁénding action
on” the Eminent Domain Petition by the Siting Board (id.).

The Worcester Superior Court granted Mobil’s request for a preliminary injunétion
enjoining P&W from taking any action to interfere with the operation of the pipeline, including
commencing any proceeding to evict Mobil pending the conclusion of the Eminent Domain

Petition proceedings before the Siting Board (id.). The injunction also required that Mobil file

with the Siting Board either a petition for determination of jurisdictioll, pursuant to 980 CMR
- 2,08, ora petition for an advisory opinion (id.). The court s.tated‘ that either of these petitlons must
request a response from the Siting Board regardmg the apphcab111ty of M.G.L. c. 164, § 69S, to
| _;the situation presented (i (_)
On May 30, 2007 P&W ﬁled a Petition to Intervene in the Eminent Domain Proceedlng,

which was allowed

C. Petition for Determination of Jurisdiction
Mobil propetly filed a Petition‘for Determination of Jurisdiction with the Siting Board 'on
July 10, 2007. This petition sought a ruling as to whether the Board had jurisdiction to hear and
~ decide the Petition for Eminent Domain (Exh. MPL-2). The Siting Board docketed this case as
EFSB 07-5. Pllrsuant to 980 CMR 2.08, the Siting Board is authorized to lssue a decision
reganling its juriscliction over matters pregented to it. In accordance with “the direction of the

Presiding Officer, the Company provided notice of héaring and adjudication of the Petition for

Determination of Jurisdiction proceeding.!

IL SUMMARY OF THE POSITIONS OF THE PARTIES

A. Mobll P0s1t1on Re Siting Board Jurisdiction

1. . Board Has Broad Statutory Authority _ _
Mobil asserts that the Siting Board has a broad statutory obligation pursuant to G.L. -

This decision addresses the determination of jurisdiction only, and does not take any
action on. Mobll’s pet1t10n for eminent domam

sl
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c. 164, § 69H “to provide a reliable energy supply for Massachusetts with minimum impact on the
environment at the lowest possible cost” (Mobtl Supplemental Memorandum at 3). Mobil further
asserts that under 980 CMR 2.02(1) the Siting Board has been given broad regulatory powers “for
implementing the. energy policies contained in its enatbling legislation in order. to ptovide a
reliable energy supply for Massachusetts with a minimum impact on the environment at the
lowest possible cost” (id.).

- Mobil asserts that its Providence to Sprmgﬁeld plpellne delivers approximatety 13,000
barrels per day (546,000 gallons per day at 42 gallons per barrel) of gasoline to the Springfield

~ terminus (Mobil Reply Brief of August 15, 2007 [Mobil Reply Brief] at 3). According to Mobil,

if P&W terminates Mobil’s easement across P&W’s land in Oxford, Mobil’s pipeline will be shut

~ down. Mobil asserts that a shutdown of the pipeline will also cause the Springfield terminal (the

only terminal in Massachusetts west of Boston) to shut down (Mobil Pipe Line Memorandum in

-Support of Mobil Pipe Line’s Petition for Determination of Board Jurisdiction at 4).

Consequently, Mobil argues that gasoline supplies for the customers served th‘roﬁgh the

Springfield terminal would need to be trucked into the areé from Nc;v(r Havén or Rocky Hill in
Connecticut, East Provi(tence, RI or Boston (Q at 3-4). Mobil asserts that, assuming the '
additional-ttucking capat:ity were available, the need to truck in gasoline would increase truck

traffic, diesel fuel consumption, and air poltution. In addition, Mobil alleges that the.deiivered

"~ costof gasolthe in the area served by the 'Springﬁeld terminal would rise at the wholesale and

retail l_evé} (Mobil Reply Brief at 3-4). Mobil asserts that the Siting Board has a‘s.tatutory'

obligation to avoid the economic and environmental consequences associated with a closure of the

Providence to Springfield pipeline (id.).

2. Statutory Background

" In making its case that G.L. c. 164, § 69S confers upon the Siting Board the jurisdiction to

grant Mobil’ s petltlon for eminent domam Mobit relies upon the wordmg of two Massachusetts

statutes whlch are excerpted in relevant part herew1th
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GL.c. .164, § 698 provides:

Any company may petition the board for the right fo exercise the power of eminent
domain with respect to oil pipelines specified and contained in the proposed notice of
intention in accordance with section sixty-nine I if such company is unable to reach
agreement with the owners of land for acquisition of any necessary estate or interest in

“land. . .This section shall apply only to oil pipelines which are facilities as defined in

section sixty-nine G.

G.L. c. 164, § 69G defines an “Oil Facility” as:
any new unit, including aésociated buildings and structures, designed for, or
capable of, the refining, (and) storage of more than five hundred thousand barrels or
' transshipment of oil or refined oil products and any new pipeline for the transpbrtation of
oil or refined oil products which is greate;r.than one ﬁile in length except restructuring,

rebuilding, or relaying of existing pipelines of the same capacity.

a. Mobil’s Interpretation of the Definition
of “Facilities” in G.L. c. 164, § 69G
1. Mobil Interprets the “Except” Clause To Bring

_Existing Pipelines Within the Board’s Jurisdiction.

Mobil asserts that the correct rint‘erpretation of the definition of “oil facility’ “in § 69G is the
key o its contention that M.G. L. c. 164,- § 698 provides the Siting Board with 'juﬁsdiction over
this matter (Tr. at 5). Mobil argues tﬁat the language of the statute used to define an “oil facility”

i - is ambiguous and the phrase beginnjng with “except” is enigmatic (Tr. at 9). M'obil.éoncedes that

; its pipeline, which was put iﬁto service in 1931, is not new (id. at 6-7). However, Mobil asserts
that the definition of an oil facility in G.L. c. 164, § 69G includes an exclusionary ciause, ;‘except

l restructuring, rebuilding or relaying of existing pipelines,” which should be construed to mean
that when a pipeline is being restructured or relaid or rebuilt, the pipeline need not be new to fall
within the definition of an oil facility (id. at 7). Mobil asserts that in the definition of an oil

facility “new pipelines are included, and, therefore, the subtext being that existing pipelines are

sl
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excluded, except . . . this limited class of existing pipelines” (id. at 8). Mobil states that, even

. though “there is no immediate necessity to reconstruct this 120-foot portion. . . . it could very well

be reconstructed” if that action were required in order to “come within the literal language of the

statute” (id. at 11-12).

In support of its inclusive interpretation of the definition of “oil facility,” Mobil pbints to
two regulations: 980 CMR 7.07(8), which governs the construction of natural gas facilities; and
980 CMR 7.04(9), governing the construction of electric facilities (id. at 16-28). Mobil notes thﬁt
both natural gas facilities and electric facilities are “Facilities” as defined in section 69G, while the

pipeline in question is an “Qil facility” as defined in that same section. Consequehtly, Mobil’s

“argument is one asserted by the interpretation of an analogous, but not identical, definition (id. at

27). Mobil notes that both regulations cited exclude certain construction activities on existing
equipment, transmission lines, substation facilities and similar property from the jurisdiction that
the Board would otherwise have over the construction of natural gas and electric facilities (id. at -
28). Mobil argues that by including references to construction activities on existing oil and gas

facilities, the regulations imply that “faéilities” may iriclude existing facilitics (id.). In sﬁpport of

the relevance of the two regulations governing oil and gas facilities with this argument, Mobil

notes that the definitions in section 69G of a pipeline that constitutes a “facilit}f’ [ie., a gas
pipeline] and a pipeline that constitutes an “oil facility” use many of the same words (id. at 27).

Mobil states the same argument in another way, by asserting that if “new,” as used

‘throughout in G.L. 164, § 69G, meant only “new,” with no.exceptions, the Sifing Board would not

 have felt compelled to articulate certain exclusions relating to existing property in its own

regulations governing néw gas and electric facilities (id. at 19-23).

In addition, Mobil notes also that the definition of “oil facility” i1_1 G.L. 164, § 69G
specifically referencgs “existing pipelines of the same capacity” (Tr. at 13-14). Mobil asserts that
by limiting the “except” 'phr.ase to existing pipelines of the same capacity the “statute is evidencing
é concern [that] the pipeline to be rebuilt, relaid or restructured .be- a substantial pipéline, one of the
same capacity that would bring it within the statute in the first piace”r (lgi_, language in brackets
supplied). Mobil further asserts that if the “except” phrase were not interpreted to be one which

extended the definition of ;‘n_ew” to include rebuilt, restructured or relaid pipelines, it would imply
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the Siting Board would have no jurisdiction over the rebuilding of substantial lengths of pipelines,

such as the entire 65-mile length of the subject Mobil pipeline in Massachusetts (id. at 14-15).

2, Segment Length Not a Disqualifier

Mobil asserts that, consistent with the overall purpose of the “except” clause Mobil

“advanced in 1. above, a segment of a pipeline which is being rebuilt, restructured or relaid need not-

be greater than onc mile in length to constitute an oil facility (Mobil Supplemental Memorandum

at 7). Consequenﬂy, Mobil argues, the Siting Board has jurisdiction over the entire 65-mile portion

of the pipeline | iﬁ Massachusetts, as well as any segment of said pipeline located within |

Massachusetts (id, at 7-8). ' |

In support of its argument, Mobﬂ cites to 980 CMR 8.03, which addresses the circumstances

under which a Notice of Intention to Construct an Qil Facility must be issued pursuant to G.L. c.
164, § 69J. This regulation requires detailed information with respect to proposed pipelines and any

segment of such a pipeline to be located in Massachusetts. 980 CMR 8. 03(2)(e) reads in part as

follows

For a proposed pipeline for the transportation of oil or refined oil
products which is greater than one mile in length, the petitioner shall
provide, for any segment of such pipeline to be located in
Massachusetts . . . '

Mobil notes, however, that the citation above from 980 CMR 8.03 (2)(e) does not explicitly

' require that a pipeline segment be greater than one mile in length in order to be subject to the Siting

Board’s regulation (Mobil Supplemeﬁtal Brief at 7-8). Consequently, Mobil argues, the regulation

~ supports its assertion that pipeline segments of less than one mile fall within the Siting Board’s

jurisdiction, as long as the entire length of the pipeline is longer than one mile (id.). -

b. No Requirement to File Notice of Intention

Mobil asserts that it is exempt from any requirement to file a Notice of Tntention pursuant to
G.L. c. 164, § 69S by the Acts of 1975, chapter 617, § 15, which states: “the provisions of sections

sixty-nine I and sixty-nine J of chapter 164, of the General Laws shall not apply to facilities under
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~ construction prior to May 1, 1976” (Mobil Supplemental Brief at 8). Mobil also argues that: “in
- light of the fact that Mobil Pipe Line is not, in fact, building a “new pipeline” such a proposed

notice s not required” (id.).

Not withstanding its interpretation that there is no statutory requirement to file or to have

filed a Notice of Intention, Mobil states that it is willing to file a Notice of Intention if the Siting
Board so requires (id.). '

B. -Previdence and Worcester Railroad

1. Siting Board Statutory Authority
P&W asserts that the Siting Board’s jurisdiction is limited to pipelines that are: 1) new, 2)

greater than one mile in length and 3) as to which the owner has filed a Notice of Intention (P& W
Brief of August 8, 2007 at 9-10). P&W argues that because the portion of the pipeline in question is
not new, is less than one mile in length, and no notice of intention has been filed, the Siting Board
has no jurisdiction in this case (id. at 9-15). |

P&W further asserts that the authority to grant eminent domain is an extraordmary power,

- and as such, requires strict mterpretatlon of the statutes which authorize its use (id. at 6- 7).

2. Mobil’s Pipeline fails _to‘ Meet Prerequisites for an “Oil Facili
P&W asserts that G.L. c. 164, § 69S, the statute conferring eminent domain authority on the
Siting Board with respect to oil facilities, requifes that oil pipelines comport With the definition of
“facilities” articulated in G.L. c. 164, § 69G (1d. at 5), In P&W’s view, the deﬁmtlon of an “oil’
facility” states unequivocally that the p1pehne must be new (1d at 9). In contrast Mobil’s pipeline
has been operatmg in the P&W right-of-way for about 76 years (id. at 9). P&W asserts that the
lause in the deﬁn1t1on of “oil facility” excepting restructured, rebuilt or relaid plpelmes refers to

pipelines which are spemﬁcally excluded from the reach of the eminent domain powers granted to

_ the Siting Board regarding oil facilities in G.L. c. 164, § 698 (id. at 16). P&W claims its

 interpretation of “oil facility” gives “plain and ordinafy meaning to all the words in the statute,” and

that to eonstrue the phrase “except restructuring, rebuilding; or relaying of existing pipelines” to

expand the definition of “new” is a “tortured interpretation” which “renders the word ‘new’
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-meaningless” (id, at 16-18).

P&W further states that “while a restructured, rebuilt or relaid portion of an existing pipeline
may be ‘new’ in the literal sense, the Legisiaturc did not intend such repairs or replacements to be
jurisdictional to the Siting Board under Section 697 (id. at 16-17). Furthennorel, P&W,
re.ferencing analogous wording in 980 CMR 7.04(9) and 980 CMR 7.07(8) pertaining to electric and
gas facilities, asserts that the Siting Board has never before “construed repairs, relays or
replécements of existing oil facilities (or similar electric and gas facilities) to be subj ec.t to its
comprehensive review under Sectlon 697 (id. at 17, footnote 10). |

P&W asserts that the segment of the Mobil pipeline is not of sufficient length to be included

. in the definition of an “011 facility” (id. at 9) Furthermore, P&W notes that Mobil has not filed a

Notice of Intention, and this failure is fatal to its position (id. at 9-15). P&W contends that the
Notice of Intention requirement is not a mere formality. Rather, it indicates that the oil facility in
question is one which is jurisdictional to the Siting Board and potentially eligible to petition for
eminent domain pursuant to G.L. c. 164, § 69S (id. at 11). P&W asserts that jurisdictional facilities

are subject to Siting Board review; they may be approved only after the Board makes specific

_ statutorily-required findings {id.).

3. Eminent Domain is an Extraordmg._ry Power
P&W argues that the taking of private property is “a serious matter and that the nght of

eminent domain is a power of the government to be used sparingly and only for pubhc purposes
{(P&W Brief at 6) P&W further asserts that as a consequence of the gravity of the authorlty to

invoke eminent domain, there is a requirement for strict adher_ence to the statutes governing its use

(id).

I ANALYSIS AND FmQINGS
We are not persuaded by Mob11 s novel argument that the “except” clause in G L.c. 164,

§ 69G should be interpreted to mean that restructuring, rebuilding or relaying of existing pipelines
are new jurisdictional pipelines. “The Siting Board’s cases and regulations indicate that the opposite

is true, namely that such restructuring, rebuilding or relaying are not jurisdictional. See KeySpan
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Energy Delivery New England Investigation, EFSB 02-3 (2003) (upgrading of an existing natural
gas pipeline does not constitute the construction of 2 jurisdictioﬁal facility); 980 CMR 7.07(8)(c)
and 7.07(8)(d). Sec also 980 CMR 7.04(9)(b) (excludes from Siting Board jurisdiotion
reconductoring or reouilding of an existing electric transmission line at the same voltage). As
discussed below, we are also not persuaded by P&W’s argument that the plain language of the

statute is sufficient to answer the question before us in this case. Our analysis leads us to a different

" result.

I analyzing this dispute, the Siting Board looks to two relevant statutory provisions:
(1) General Laws c. 164, § 69G, which defines an oil facility; and (2) G L. c. 164, § 695, which sets
forth when the Siting Board may authorize a taking by eminent domain. General Laws c. 164, §
69G, defines an oil facility, in relevant part, as follows: |

any new pipeline for the transportation of oil or refined oil products

which is greater than one mile in length except restructuring,

rebuilding, or relaying of existing pipelines of the same capacity . . .
_ General Laws, c. 164, § 69S prov1des in relevant part:

Any company may petition the [Siting] {Bloard for the right to

- exercise the power of eminent domain with respect to oil ptpelines . . .

This section shall apply only to oil pipelines which are facilities as
defined in section sixty-nine G.
~Inthe context of this case, the Siting Board understands the ordinary meaning of the word
“new” to indicate that which i is in addition to what aIready exists. The C0n01se Oxford chtlonm
| Oxford Unlver51ty Press (1990). However, th.lS does not resolve the controversy before us because

the words of a statute will not be read hterally 1f to do so would be inconsistent with legislative .

intent.? Cummings v. Secretary of Executive Ofﬂce of Environmental Affairs, 402 Mass. 611, at

If we were to interpret the language of these statutes absolutely literally, then Mobil Gil
could cause the situation to fall within an interpretation of § 69G by simply building a
new pipeline laid across a different route. Needless to say, this would be a time-
consuming and expensive proposition. Such an interpretation, therefore, would engender

- an absurd result, and one contrary to the intent of the Legislature in enacting the relevant
statutory scheme. '

wokl
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622 (1988), citing Oxford v. Oxford Water Co., 391 Mass. 581, 592, 463 N.E.2d 330 (1984). '

Attorney General v. School Comm. Of Essex, 387 Mass. 326, 336; 439 N.E.2d 770 (1982).
Lexington v. Bedford, 378 Mass. 562, 393 N.E. 2d 321 (1‘979). Holbrook v. Holbrook, 18 Mass. (1 '

‘Pick.) 248 (1823). Where the Legislature enacts a comprehensive scheme of legislation, such as the

establishment of the Energy Facilities Siting Board and its attendant powers, “there are likely to be

casual overstatements and understatements, half-answers, and gaps in the statutory provisions, . . .”

_ Memori.al Drive Tenants Corp. v. Fire Chie_:f of Cambridge, 424 Mass. 661, at 663 (1997).

As practice develops and the difficulties are revealed, the courts are
called on to interweave the statute with decisions answering the
difficulties and composing, as far as feasible and reasonable, an
harmonious structure faithful to the basic designs and purposes of the
Leglslature

| Id., citing Cummings V. Secretary of Envtl Affairs, 402 Mass 611 628-629n. 12, 524 N.E.2d 836

(1988), quoting Mailhot v. Travelers Ins. Co., 375 Mass. 342, 345,377 N.E.2d 681 (1978) (7-2
decision). "

In the first instance it is the agency itself, here the Energy Facilities Siting Board, that must

~ fulfill the responsibility of interpreting the statutes applicable to the agency. City Council of

Agawam v. Energy Facilities. Siting Board, 437 Mass. 821, at 828 (2002) (Supreme Judicial Court

- gives Siting Board broad dlscretlon to interpret statutes that it is respon51ble for enforcing, lending

“substantial deference” to such 1nterpretat10ns) AT&T v. Automatlc Sprinkler Appeals Board, 52
Mass.App.Ct. 11, at 15 (2001) (Although the duty of statutory interpretation is for the courts, where

© the agency’s statutory interpretation is reasonable, the couft should not supplant that interpretation

with its own judgment); Greater Media v. Department of Public Utilities, 415 Mass. 409, at 414

(1 993)'(0rdinary precepts of statutbry conStrugtion instruct us to accord deference to an
administrative interpretation of a statute). |

This case presents the paradlgm ofa sxtuatlon in which the Sltmg Board is called on “
1nterweave the statute with a decision answering the difficulty and composing an harmonlous

structure faithful to the basic designs and purposes of the Legislature.” Memorial Drive Tenants -

. Corp. v. Fire Chief of Cambridge, 424 Mass. 66 1, at 663 (1997). The iésue is whether the

Legislature did notintend to give the Siting Board the authority to grant eminent domain for
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existing oil pipeline facilities (and thus intentionally referred to new facilities only) or whether the
Legislature simply failed to consider this issue but, to effectuate the legislation’s purpose, the
Legislature plainly would have provided the Siting Board the power of entnent domain concerning
existing oil facilities. See Company-IHQP Restaurant v. Town of Saugus, 1997 WL 339117, at *2
(Mass. Super.). . |

“The tention of the general court in enacting any statute must be ascertained, not alone
from the literal meaning of its words, but from a view of the whole system of which it is but a part,
and in the light of the common law and previous statutes.” Pereira v. New England LNG Company,
364 Mass. 109, at 115 (1973) (“Pereira™), citing Armburg.v, Boston & Maine RR 276 Mass. 418,
426, 177 N.E. 665, 670, Boston v. Quincy Mkt. Cold Stofage & Warehouse Co., 312 Mass. 638,

644NE. 2d 95 9. Accordingly, we consider the several statutes and available legislative reports, not

in i_solation but in relation to each other and to other statutes, referring to their origins, their historic

development, and their present language. Pereira at 115.

Chapter 78 of the Resolves of 1971 provided for an in\}estigation and study by a special
cemnlission relative to the regulation of the locatien and operation of electric utility generation and
transmission facilities. - Chapter 78 of the Resolves of 1971 mandated the Me.ssachusetts Electric
Power Plant Siting Commission (the “Committee”) to consider “the feasibility of a comprehensive
state regulatory jurisdiction over the siting of eiectric generating plants and routing of major
transmission facilities.” Third Report of the Massachusetts Electric Power Plant Siting
Comimission, at 7 (March 30, 1973}, House Report 6190. The Comrmittee’s two-year study resulted

i Chapter 1232 of the Acts of 1973 — the Enabling Act creating the now Energy Facilities Siting

Board. Over the period between 1971 and 1978 the Legislature engaged ina comprehenswe review

of the 51t1ng process for energy facilities in the Commonwealth.

Chapter 110 of the Resolves of 1973 broadened the scope of the Committee’s study to

_ enco_mpass the total energy picture in Massachusetts to ensure that the Commonwealth has a

sufficient supply of energy for the future while the land, air, and water resources are preserved and
protected. Fourth Report of the Massachusetts Electric Power Plant Siting Commission, at 10 (June
13, 1974), House Report 6297 (the “Fourth‘ Report™). The Committee found that gas facilities
should also be brought urider the scope of the Enabling Act. The Fourth Report offered
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amendments to the Enabling Act-to bring the siting of natural gas facilities under the jurisdiction of

-the now Energy Facilities Siting Board. Favorable action by the General Court resulted in Chapter

852 of the Acts of 1974. As a result, the Energy Facilities Siting Board held jurisdiction over both
electric and gas facilities.

Next, the scope of Chapter 110 of the Resolves of 1973 led the Committee to turn its

-attention in 1974 to a consideration of the siting of oil facilities within the Commonwealth. Fifth

Report of the MassachilSetfs Electric Power Plant Siting Commission, at 8 (January 6,,’1975), House
Report 5349 (the “Fifth Report”). Chapter 617 of the Acts of 1975 brought the siting of oil

facilities under the juﬁsdiction of the Energy Facilities Siting Board. As a result, the Energy

- Facilities Siting Board held jurisdiction over electric, gas and oil facilities.

Chapter 110 of the Resolves of 1973 broadened the scope of the
Massachusetts Siting Commission to encompass the total energy
picture in Massachusetts in regards to ensuring that the
Commonwealth has a sufficient supply of energy for the future while
its land, air, and water resources are preserved and protected. This
mandate led the Special Commission to turn its attention in 1974 to a
constderation of the siting of oil facilities within the Commonwealth..
Our seven-month study resulted in Chapter 617 of the Acts of 1975.
Patterned after Chapter 1232 of the Acts of 1973 and Chapter 852 of
the Acts of 1974, Chapter 617 was intended to grant the
Commonwealth an Input into the siting of oil facilities within her
boundaries. -

Sixth Interim Report of the Special Commission Relative to the Regulation of the Location and
Operation of Electric Utility Generation and Transmission Facilities and Other Relat-ed Matters, at

11 (January 8, 1976), House Report 4374 (the “Sixth Report”). Finally, the Cdmmittee proposed a

' series of additional amendments to Chapter 617, which stemmed from several meetings and

- discussions which the Siting Council had held with the Massachusetts Petroleum Council and

counsel represeriting the major o1l companies. Sixth Report at 11.

The proposed Siting Council amendments which followed recommended the following

' changes,' in.relevant part:

To give oil pipelines, but not other types of oil facilities, the benefits
of zoning override and eminent domain. An oil company would
petition the Energy Facilities Siting {Board] for the rights to exercise
the power of eminent domain.
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[TThe [Special] Commission concurred in the need for the power of
eminent domain with respect to oil pipelines because it felt that since
a pipeline could go through thirty or forty communities, it would be

-difficult to imagine that the communities would have appropriately
‘zoned areas contiguous to cach other.

Sixth Report at 11-12. The Siting Board concurred in the need for the power of eminent domain for

oil pipelines (id. at 12). Subsequently, Chapter 468 of the Acts 1976 empowered the Sltlng Board

- with the jurisdiction to exercise eminent domain for oil plpehnes

As evidenced by this extenswe, well docmnented, and deliberate legislative history and
associated legislative effort, we find that the General Court enacted a comprehensive scheme of
legislation cohcerning'the siting of energy facilities and the security of the state’s energy

requirements into the future. In the context of this comprehensive scheme of legislation, an analysis

‘of the statute convinces us that the owner of existing oil pipelines, as well as the owners of HQW oil

pipelines, are entitled to petition for the right to exercise the power of eminent domain pursuant to
GL. c. 164, § 69S. '

Despite.' the existence of this extensive legislative history we find no recorded discussion to
support the more rigid interpretation of § 693 that would grant eminent-domain authority to the

Siting Board limited to new pipelines only. See Town of Oxford v. Oxford Water Company, 391

Mass. 581, at 592 (1984), citing Attorney General v. School Comm. Of Essex, 387 Mass. 326, 336,

439N.E.2d 770 (1982) (The words of a statute should not be read 11tera11y if to do so would be
mconsxstent with the legislative 1ntent) To the contrary, we find that the legISIatlve intent of the
overall legislation descrlbcd above, and specifically G.L. c. _164, § 698, was to create a
comprehensive scheme for the Siting Board to review and approve the siting of proposed eﬁergy :

facilities, and to grant eminent domain, where necessary, to facilitate the long-term energy security

of the Commonwealth, Logically this scheme should include both existing and new oil pipelines.?

Given the legislation’s comprehensive nature, we are convinced that the term “new
pipelines” should also apply to those legal rights, usually an easement, necessary to allow.
the continued operation of existing pipelines. This is the situation in the present case,
Mobil’s easement in P& W’s property has lapsed, although the pipeline remains intact,
Consequently, while it is not necessary for Mobil to lay new pipelire, it is necessary for
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As discussed above, it is reasonable that in such a major legiélative enterprise as the
~ development of an entirely new Siting Board and the creation of its attendant statutory at_ithority
there may be some oversights or gaps in the resulting statutory provisions. However, it would be a
- disservice to thét enterprise to interpret its provisions without reference to the overall intention of
the legislative scheme.*
7 | With regard to Whether the 120 foot segment of pipeline at issue comes within the Siting
Board’s jurisdiction, we agree with Mobil that the Siting Board has jurisdiction under G.L. c. 164,

§ 69S, as circumstances may require, for the entire 65-mile portion of the pipeline in Massachusetts,
or any segment of the pipeline located within Massachusetts. Segments of less than one mile fail
within the Siting Board’s jurisdiction as long as the entire length of the pipeline 1s longer than one
mile. P&W’s assertion that the 120 foot segment is not of sufficient length (i.e., over one mile) to
be Included in the definition of an oil facility is inconsistent with the broader statutory intent, as-

‘described above, to site and to facilitate the long-term energy security of the Commonwealth.

]
i

Mobil to acquire a new easement so that the existing pipeline may continue to _opérate..
The Siting Board is not persuaded by P&W’s argument that the Board has eminent
‘domain authority for new pipelines but that it lacks such authority necessary to maintain
the operation of existing pipelines. The Board’s statutory purpose, to “provide a reliable
energy supply for the commonwealth with a minimum impact on the environment at the
lowest possible cost,” should not be undermined by an unnecessarily narrow
mtcrpretatlon of the relevant statute.

_ Tt may be that the General Court simply did not anticipate that an oil pipeline, such as the
one at issue in this.case, would require eminent domain authority after it has already been
~ built. This assumption may have been reasonable at the time, but as this case now
- demonstrates, not entirely presc;1ent

s Bl
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'IV. DECISION

For the reasons set forth above, the Siting Board hereby concludes that it does ha\-/e

jurisdiction to exercise its eminent domain powers for the 120 foot pipeline segment owned by the

- petitioner, Mobil Pipe Line Company, and located undemneath land in Oxford, Massa_ghusetts, said

" land being owned by Providence and Worcester Railroad Cdmpany.

j\%ﬁﬂm By sl

Stepheh H. August Robert J. Shea
Presiding Officer ' . Presiding Officer

- Dated this 25" day of January 2008
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APPROVED by the Energy Facilities Siting Board at its meeting of January 24, 2008, by the
members and désignees_present and voting. Voting for approval of the Tentative Decision, as
amended: Ann Berwick (Acting EFSB Chairmar_lfDesignee for Ian A. Bowles, Secretary, _
Executive Office of Enérgy & Environmental Affair‘_s); Rob Sydnéy, Designée‘ for P_hilip Giudice,
Commissidner (Division of Energy Resources); Laurie Burf, Commissioner (Depaﬂ:ﬂent of
Ehvironmemal. Protection); April Anderson Lamoureux, Designee for.D‘anieI O’Connel, Seéretary
of the Executive Office of Housing & Economic Development; and Carolyn Dykema, Public

Member. Voting against the approval of the Tentative Decision, as amended: Paul J. Hibbard,

. Commissioner DPU; Tim Woolf, Commissioner DPU; and Dan Kuhs, Public Member.

Ann Berwick, Acting Chairman
Energy Facilities Siting Board

Dated this 28® day of January, 2008 -
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Appeal as to matters of law from any final decision, order or ruling of the Siting Board may
be taken to the Supreme Judicial Court by an aggrieved party in interest by the filing of a written
petition praying that the order of the Siting Board be modified or set aside in whole or in part.

Such petition for appeal shall be filed with the Siting Board within twenty days after the date
of service of the decision, order or ruling of the Siting Board, or within such further time as the
Siting Board may allow upon request filed prior to the expiration of the twenty days after the date of
service of said decision, order or ruling. Within ten days after such petition has been filed, the '
appealing party shall enter the appeal in the Supreme Judicial Court sitting in Suffolk County by

filing a copy thereof with the clerk of said court. (Massachusetts General Laws Chapter 25, Sec. 5;
.Chapter 164, Sec. 69P).
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1997 Restructuring Act

AAls
ATHA

- ALOHA

ANSI
BANCT

" BACT

BELD

BWSD
CELT
CEMS -

CO
- CO, -

CTG

- CZM

dB
dBA

~ Department

DOMSB
DOMSC

D.TE.
EFSB
EIS
EMF
EPA

- EPC

- Council

ABBREVIATIONS -

“the 1997 Electric Reétructuring Act” (Chapter 164 of the Acts
of 1997)

Allowable Ambient Levels

'American Industrial Hygiene Association

Acrial Locations of Hazardous Atmd_spheres
American National Standards Institute

Best Available Noise Control Technology
Best Available Control Technology

| rBra'in‘tr.ee- Electric Light Department

Braintree Water and Sewer Dgpartmeht |

C'apacity, Energy, Loads, & Transmission (yearly repm‘tsprovidéd
by NEPOOL)

Continuous Emission Monitoring System |

carben monoxide

carbon dioxide

combustioﬁ turbine generator

Massachusetts Office of Coastal Zone Management

‘decibels, unweighted

A-weighted decibel-
Dgpértme"n_t of Public Utilities

Decisions and Orders of Massachusetts Energy Facilities Siting
Board . - A '

Decisions and Orders of Massachusetts Energy Facilities Siting

iDepartmeht of Telecommunications and Energy

Energy Fécilities Siting Board

Environmental Impact Statement

electric and magretic field

United States Environmental Protection Agency

Engineering, Procurement and Construction
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ERPG
EOEEA
FCM

- FEMA

GEP
£pd
gr/ccf
GWh
H,SO,
Hz

ICAP

ISO-NE
LAER
kv

Lso
Ly

n
L,

Lt

| Light Department

LSCSF
MAAQS
MDEP
MEPA
MHC
MHD
m/s

Mg
mG

Emergency Response Planning Guidelines

Executive Office of Energy and Environmental A ffairs

‘Forward Capacity Market

Federal Emergency Management Agency .

Good Engineering Practice

gallons per day |

grains per 100 cubic feet

gigawatt-hours

sulfuric acid

hertz (cycleé pér second)

Instalied Capacity

Independent System Operétor of New England
Lowest Achievable Emissions Rate

kilovolts

“sound level exceeded 90 percent of time

24-hour A-weighted equivalent sound level with a.10 decibel

penalty applied to nighttime levels
time—averaged sound levels |
maximum sound levels

Braintree Electric Light Department

. Land Subject to Coastal Storm Flowage

Massachusetts Ambient Air Quality Standards
Massachusetts Department of Environmental Protection
Massachusetts Division of Marine Fisheries

Massachusetts Environmental Protection Act

- Massachusetts Historical Commission

Massachusetts Highway Department
meters per second
microgram

milligauss
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' NAAQS

NEPA
NEPOOL

NOAA
NOx
NO

' NSPS

NSR

'NSTAR

Pb
PM-10
Potter 11
ppm
ppmvd.
PSD

- million gatlons per day

milligrams per kilogram

milligrams per liter

Massachusetts Historical Co_mmissibn
mean lower low water

millimeters

million British thermal units

- miles per hour

mega-volt-amperes
mega-volt-amperes-reactive

megawatts

megawatt-hours

Massachusetts Water Resources Auth_ofity
flitrogeﬂ gas .

National Ambient Air Quality Standards
National Environmental Policy Act

New England Power Pool

-ammonia

National Oceanic and Atmosphieric Administration

nitrogen oxides

- Nitrogen oxide

New Source Performance Standards
'New Source Review

NSTAR Electﬁc Company

lead -

_ particulates

95 MW combined-cycle unit at Potter Road |
parts per million
parts per million volumetric dry

Prevention of Significant Deterioration
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RFI
RGGI
ROW
RSP
SCR
SILs
SIS

| Siting Board

S0,
SPCC
TELs

tpy

TPS
TSP
ULSD
Vim
voC

Watson Station

. Request for Information

Regional Greenhouse (Gas Initiative

_right-of-way

Regional System Plan
Selective Catalytic Reduction |

Significant Impact Levels

'System Impact Study
' Energy Facilities Siting Board

sulfur dio&_cide

- Spill PreVer.lti.cin,‘ Control and Countermeasure Plan

Threshold Effects Exposure Limits

tons per year

- Technology Performance Standards

Total Suspended Particulates
ultra-low sulfur diesel oil
volts per meter

volatile org_anib compounds

. proposed generating facility
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. Pursuant to G.L. c. 164, § 69]%, the Energy FaClllthS Siting Board (“Siting Board”)
hereby APPROVES, subject to the conditions set forth below, the petition of Bra_lntree Electric
Light Department for approval to construct a 116 megawatt (“MW”’) simple-cycle, dual fuel
{natural gas and ultra-low éulfur diesel oil (“ULSD”)) electric generating facility in Braintree,
Massachusetts. The Siting Board also grants Braintree Electric Light Department exemption

from certain provisions of the Town of Braintree Zoning Bylaws.

I INTRODUCTION |
— A Summa;r}[- of the Proposed Project
~ Braintree Electric Light Départinent (“BELD” or the “Light Department”) is a

municipally-owned electric department that was established by two town votes in 1891 pursuant
to St. 18_91; ¢.370, § 2. BELD is proposing to construct a 116 MW quick-start, simple—cyole,
dual-fuel (natural g'as and ULSD.oi_l) elootric generating facility (‘-‘Watson Station”) on
approicimately two acres of a 23-acre parcel on Potter Road owned by the Town of Braintree, and
currently under the control of BELD (Exh, BELD <1, at 1-1, 1-17). The Potter I generating station
formerly stood on the same two-acre portion of the BELD Potter Road property (id. at 1- 3) :
BELD also has a 95 MW combined-cycle generating unit (“Potter II”) operating at the Potter
Road property (1d at 1-6)..

‘ BELD stated that the proposed fac111ty would be located on the western bank of the
Weymouth Fore River in East Braintree (id. at 1- 17) The property is accessed via Potter Road, a
1700-foot-long two-lane road which intersects with Route 53 _(Qumcy Avenue) (id.). ‘Directly to |
the north and west of the property is the CITGO maﬁne petroleum terminal (id.). The 775 MW
Fore River Station 1s also located directl.y to the north, across th_e Weymouth Fore River in the
Town of Weymouth (id.). Residential areas in Weymouth are located across the Weymouth Fore
River to the northeast and east while r331dent1al areas in Braintree are located to the southeast

and south of the proposed facﬂlty (id.).

Pottef I was deoommissionéd in the 1970s and later was demolished in 2007 (Tr. 1, at
38).
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BELD stated that the proposed facility would consist of two Rolls Royce Trent 60 WLE
gas turbine generators, each with an associated inlet air filter, Selective Catalytic Reduction

(“SCR”) system, ammonia injection skid, exhaust stack, main step-up transformer, auxiliary

transformer and switchgear (id. at 1-25). The proposed facility would also include a two-story.

control center (approximately 50 feet by 100 feet), a gas compressor station (approximately 50
feet by 50 feet), a trailer mounted demineralizer system, lube oil cooling skid, a 400;000 gallon
demineralized water storage tank and a 15,000 gallon ammonia storage tarik (1_4_ at 1-25; Exh.-
EFSB-HS-2, Att. at 2-12, 2—'14).. Two enclosures for the continuous emissions monitoring

syétem (“CEMS”) would be located at the base of .the gas turbine exhaust stacks (Exh, BELD-1,

at 1-25).

The Light Departmient indicated that electricity generated by the proposed facility would

~ be conveyed to its existing on-site 115 kilovolt (*kV”) switchyard (id. at'1-3). BELD indicated

that two existing underground 115 kV transmission lines connect its sw1tchyard w1th two -

NSTAR transmlssmn lines which are part of the reg;onal power gnd (1d.). BELD 1dent1ﬁed the 7

NSTAR transmlssmn lines as 115 kV transmission lines #478- 502 and #478 509 (1d)

Anc111ary facilities include a 300 foot 115 kV overhead transmission line to connect the
main step-up transformers to BELD substatlon (Exh. BELD-1, at 1-28). Other associated
facilities include a new high pressure gas line to be installed from the existing stub on the

Algonquin Gas _Transpprtation line to the new gas meter building (id.). The stub is located about

100 feet to the east of BELD’s employee parking lot (id.). The existing approximately 1600 foot

distillate oil supply line from the CITGO marine terminal to Potter II would be upgraded to serve

the proposed facility (id.). B
According to BELD’s proposal, the Town of Braintree would connect the'ﬁroposed

fdcility to the Town water and sewer lines which traverse the Potter Road site. The vdater ling.

connection would supply the demineralizing. system as well as potable water for the.control

bulldmg (1d).
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B. . Procedurél History

On February 1, 2007, BELD filed a petition (“Siting Petition”) pursuant to G.L. c. 1.64,
§ 69J'. with the Siting Board to construct, operate and maintain a 116 MW simple-cycle electric
generating facility and associated ancillary facilities in the Town of Braintree. On February 21,
2007, BELD filed a sééond petition (“Zoning Petitioﬁ”) pursuant to G.L. c. 40A; § 3 with the
Department of Pﬁblic Utilities (“Départment”) for approvallof specific exerptions as well as a
pomprehenéive exemption from the operation-of the Town of Braintree Zoning Bylaws relating
to the proposed facility.> On March 2, 2007, the two matters were consolidated for review by the
Department pﬁréuant_to G.L.c. 25, § 4. The Siting Board formally commenced the consolidated
proceeding with a public comment hearing on the Light Départment’s petitions in the Town of
Braintree on March 29, 20073

Two pet1t10ns to intervene were filed and the Presiding Officer 1ssued a ruhng denymg
petltmn to intervene but granting two petitioners, Ruth Kingsley and Roxi Rose, limited
participant status in the proceeding on April 23, 2007. On May 24,2007, BELD submltted its

_d1rect case, in the form of written preﬁled direct testimony, of four witnesses: (1) Theodore A.

Barten P.E., Managing Principal of Epsﬂon Assomates Inc.; (2) William G. Bottiggi, General
: Manager of BELD; (3) Mayhew D. Seavey, Jr., a pr1n01pal of PLM Electric Power Engmeermg,
- and (4) Dr. Peter A. Va_lberg, a principal of Gradient Corporation. . The Siting Board held

. evidentiafy hearings on July 12, July 27 and August 3, 2007. ) Over one hundred and forty
exhibits were entered into the evidentiary record. BELD filed a brief on September 21, 2007. 7

C. Jurisdiction and Scope of Review
BELD filed its petition to construct the proposed generating facility in accordance with

G.L.c. 164, § 69J%. Pursuant to G.L. c. 164, § 69J%, no Applicant shall commence construction

| By letter to the Siting Board dated 'Febi'uary 1, 2008, BELD withdrew its request for a
comprehensive zoning exemption.

Siting Board staff, including the Pres1d1ng Officer; also conducted a site visit on the same
- day as the pubhc comment hearing.
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. of a “generating facility” unless a petition for approval of construction of that generating facility

has been approved by the Siting Board. Pursuant to G.L. c. 164, § 69G, a jurisdictional
“generating facility” is defined as “dny generating unit designed for or capable of operating ata

gross capacity of 100 megawaits or more, including associated buildings, ancillary structures,

transmission and. pipeline intercormections that are not otherwise facilities, and fuel storage

facilities.” Because the proposed facility is capable of operating at a gross capacity of 100 MW
or more, it is a “generating facility” requiring Siting Board‘approval'undorf G.L.c. 164, § 69]Va.
In accordance with G.L. c. 164, § 697 ¥4, before approving a petition to construct a

generating facility, the Siting Board must determine that the applicant has met five requirements.

First, the Siting Board must determine that the applioant’s description' of the site selection
process used is accurate (see Sectlon I, below). Second, the Siting Board must determlne that
the applicant’s descrlpt1on of the proposed generating facility and its onv1ronmenta1 1mpacts are
substantially accurate and complete (s¢e Section IIT, below). Third, the Sltlng Board must
determme that the proposed generatmg faoihty will minimize environmental 1mpacts con31stent
with the minimization of costs assomated with mitigation, control, and reduotlon of the
environmental impacts (see Sections IILB through L], below.) Fourth, the Sltmg Board must

determine that plans for construction of the proposed generating facility are consistent with

~current health and environmental protection policies of the Commonwealth and with such energy

p‘olicies-r as are adopted by the Commonwealth for the specific purpose of guiding the decisions of

- the Board (see Section HLK, below). Finaily, if the expected emissions from the proposed

fa0111ty do not meet the apphcable technology performance standard, the Siting Board must
determine, based on a comparison with other fossil fuel generatmg technologles that the
proposed generating facility on balance contributes toa rehable, low-cost, diverse regional |
energy supply with mmimal enﬁironmental impacts (see Section IV, below). Sjou'thorn Energy
Kendall, 11 DOMSB 255, at 270-271 (2000). |
| BELD filed 1ts petition for an 'oxemption from the Zoning Bylaws of the Town of
Braintree in accordance with G.L. c. 40A,‘§ 3. Pursuant to G.L. c. 404, § 3, the Depa’ftment is’

authorized to grant exemptions “in partlcular respects” from the operation of a municipality’s
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zoning ordinance or by-laws forlands or structures used, or to be used, by a public service
éorporation if: '

upon petition of the corporation, the [Department] shall, after notice given
pursuant to section eleven and public hearing in the town or city, determine the
exemptions required and find that the present or proposed use of the land or
structure is reasonably necessary for the convenience or welfare of the public . . .

: Accord1ng1y, a petltloner seeking exemptlon from a local zoning by—law pursuant to G.L.
c. 404, § 3 must meet three criteria. First the petltloner must quallfy as a public service

corporat;on. Save the Bay v. Department of Public Utilities, 366 Mass. 667 {(1975). Second, the

petitioner must establish that it requires a zoning exemption(s). Boston Gas Company, D.T.E.

00-24, at 3 (2001). Third, the petitioner must denonstrate that its present or p_ropose.d. use of the

“land or structﬁre: is reasonably necessary for the public convenience _or; welfare, Massachusetts
Elecuéc Company, D.T.E. 01-77, at 4 (2002); Tennessee Gas Pipeline, D.T.E. 01-57, at 3-4
(2002). |

0.  SITESELECTION
A Standard of Review.

G. L. c. 164, § 69JV requires the Siting Board to determine whether an applicant’s
description of the site selection process used is accurate. An aceurate description of an
app‘licaﬁt’s si'té selection process shﬁll include a complete description of the em'rironmeﬂtél,-
reliability, regulatory, and other considerations that led to the applicant’s decision to pursue the

project as proposed at the proposed site, as well as a description of other sitihg and design- _

- options that were considered as part of the site selection process.

The Siting Board also is required to determine whether a proposed facility provides a

 reliable energy supply for the Commonwealth with a minimum impact on the environment at the

lowest possible cost. G. L. c. 164, § 69H. To accomplish this, G. L. c. 164, § 69J% requires the
Siting Board to determine whether “plans for the construction of a proposed facility minimize the

environmental impacts consistent with the minimizati_on of costs associated with the mitigation,

~ control, and reduction of the environmental impacts of the pi‘oposed generating facility.”
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‘G.L. c. 164, § 69J%. Site selection, together with project design and mitigation, is an integral

part of the process of minimizing the environmental iinpacts of an energy facility. The Siting
Board therefore will review the applicant’s site selection proeess in order to determiue whether
that proc'ess_contn'butes to the minimization of environmental impacts of the proposed proj ect
and the costs of miti‘gatin_g, controlling, and reducing such impacts. In making this
determination the Siting Board also will consider, consistent with its broad mandate urlder

G.L.c. 164, § 69I—I the reliability, regulatory, and other non-environmental advantages of thé

proposed site.

B. Descrlp‘uon
~ The Light Department described limitations on its- ab111ty to acquire sites fora proposed

prOJect '(Exh. BELD-1, at 3-1). The Light Department stated that it is amun1c1pa1 hght

: department and 1s therefore, by G.L. c. 40, § 3, unable itself to purchase, sell or hold title to real _

rproperty (id).* BELD stated that it is unlike private developers or regulated utilities in that it
- _cannot seek out sites to purchase, eifher yvithin or outside 'th'e.Town of Braintree (id. at 3-2)7. l The .
Light Department therefore determined that its universe of possible sites is limited to larger
parcels already owned by the Town of Brainitree and placed within BELD’s custody and control
for utility purposes (id.). - ) o '
The Light Department indicated that it has two available parcels for the proposed project,
‘a 23-acre eite on Potter Roa'dand a 1.5 acre siie on Allen Street., lbloth in Braintree (id.; Exh.
EFSB-S-12). The Light Departmenl indicated that other parcels eontrolled by BELD would not
be suitable for'the-proposed proj‘ect.due to their small size and present use for essential
transmission and distribution purposes (Exh. BELD- 1‘, at 3-2). The Ligﬁt Department therefore
evaluated siting the proposed proj ect at either its Allen Street or Potter Road parcel .(& at 3-2 to
3-14). With respect to the Potter Road location, the Light Depar_tment evaluated two sites, an

- According to BELD, a parcel first must be acquired by the Town of Braintree; the Town
then may vote to place it within the custody and control of the Light Department for the
-purpose of BELD’s operations (Exh. BELD-1, at 3-1). The Light Department stated that
the Town of Braintree retains title to the properties it acquires for BELD’s use (id.).
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alternate site on the south side of the property, and its preferred site, two acres at the northwest
comer of the property, cuxrently occupied by Potter I, a decommissioned generating plant (id. at
3-8).

The Light Department evaluated each site on the basjs of 12 factors relative to ease of site
development and interconnection, community and environmental impacts, and operations and
reliability (Exh. BELD-1, at' 3-14). These factors included the availability of land (2-acre
minimum), the availability or proximity of each of ﬁve‘interconneotion‘ requirements -- natural
gas, eléctrie lines, fuet oil, water, and wastewater - thie amount of fill and grading required on

site, noise control considerations, compatibility with existing or planned site use, proximity to

 residences, wetland resource impacts, visual considerations and the efficient use of personnel and

security (id.). With respect to the category of operatlonal/rehablhty con31deratlons the Light
Department evaluated one factor, the efﬁ01ent use of personnel and security (id. at Table 3-1).
The Light Department used a qualitative rating format® to compare the relative merits of the three
sites for each of the 12 factors (id. at 3-14).

The Light Department considered two sites at the Potter Road property for its proposed

- project -- the preferred site and the alternate Potter Road site (Exh. BELD-1, at 3-8). The Light

Department asserted that its Potter Road property would be an excellent locatlon for a 100 MW

- generation project for a number of reasons (id. at 3-7 to 3-8). The Light Department stated that

the property is presently used for power generation and currently provides on-site access to a
suitably s1zed 115 kv svvltchyard a 24 1nch high pressure interstate natural gas pipeline, and
Town water and sewer connectlons (1d at 3-7). The Light Department 1ndlcated that the 51te also :

offers a dedicated access road and the availability of ULSD via direct pipeline from an adJolmng

5 The Light Department rated as plus (+) a site it considered advantageous with respect to a.

given factor, as zero (0) a site it considered neither advantageous nor disadvantageous,
" and as minus (-) a site considered disadvantageous {Exh. BELD-1, at 3-14 and Table 3-1).
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“marine petroleam terminal and storage facility (id.). The Light Department indicated that

BELD’s plant operations, maintenance and engineering staff are headquartered on the site, and

asserted that this would offer the opportunity for further efficiencies with respect to the proposed
project (id.). o

The Light Departmerit stated that the area surrounding its Potter Road property includes a

- mix of industrial, commercial, urban and suburban residential land uses (Exh. BELD-1, at 3-7to

3-8). The Light Department indicated that found to the north, west, and northwest are industrial

- and commercial uses, including: a marine petroleum terminal; a former shipyard now used in part

for storage of new automobiles and in partas a Siudge peiletizing facility; a biofuels proce_ssing
plant; an electric transmission sWitchihg- station; and, a 775 MW dual—fuel, ébmbined-cycle

_ generating facility (id. at 3-7 to 3-8). The Light Department indicated that residential areas lie to
the northeast, east, and south of the Potter Road property (id. at 3-8). The Light Department

. stated that residences to the northeast and north are approximately 2,000 feet away, across the

Fore River, and that a wooded area separates the Potter Road property from residences to its

~ south (id.).

The Light Department stated that its preferred site, in the northwest. correr, had
“previously been the location of BELD’s Potter 1 generating plant (Exh. BELD-1, at 3-8; Tr. 1, at
38). The Light Department stated that within the Potter Road property, the préferred site would

maximize the distance between the proposed facility and residences abutting the Potter Road

- property to the south (Exh. BELD-1, at 3-8). The Light Department stated that the distance to

those homes from the site would range from 650 fect near the southeast corner of the Potter Road.

' .property boundary, 800 feet near the boundary to the south, and 1,050 feet near the sOuthea.st‘

corner (id.). The Light Department indicated that the preferred site, though disturbed and
félatively level, would require fill to raise it from 11 feet to 14-15 feet above sea level V(Na-tional
Geodetic Vertical Datum}) (51_,) The Light Department indicated that it would raise the site to
ensure construction of the pr_oposed' project above the 500-year flood zone (id.).

The Light Department stated that the alternate two-acre Potter Road site, located at the
south side of the property, would avoid Land Subject to Coastal Storm Flowage (“LS'CSF”) (Efch.
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BELD-1, at 3-9 to 3-13).* The Light Department indicated that the alternate Potter Road site
abuts a single home to the southeast and additional residences to the west and south (id.). The

Light Department stated that the alternate site is currently undeveloped and well Vegetated;

: atlding that the vegetation at this location helps to buffer residents along Glenrose Avenue to the

south of the Potter Road property from the visual and noise impacts of BELD’s existing
operations there (id.). The Light Department indicated that construction would necessitate
“completely clearing vegetation from the area, and would therefore result in reduced mitigation of

visual and noise impacts to Glenrose Avenue residents (ﬁ).- The Light Department indiéated, in

| addition, that the proximity of the proposed facility to residences would both increase visual and

- noise Impacts requiring mitigation and make their control. more difficult and costly (id.). The
Light Department also stated that the alternate Potter Road site would likely‘involve fewer visual

| impacts than the preferred site for residents to thé north, across the Fore Riverin Weymouth (id.;
Exh. .EFSB-S-13).7 The Light Department indicated, however, that the alternate Potter Road site

would involve longer natural gas and ULSD connections, with proportionately greater cost, than

| would the preferred site (Exh. BELD-1, at 3-9 to 3—13).' The Light Department stated that, unlike

the preferred site, the alternate Potter Road site would not allow shared use of water and sewer

 utilities that serve existing BELD facilities at the Potter Road property (id.).

The Li'ght D:epartment stated that the Allen Street site, at less than two acres; while largg :
enough to ‘accommodate the ﬁroposqd facility, would have inéut‘ﬁcient space for layctown and
parking (Exh. BELD-1, at 3-6). The Light Department indicated that other difficulties with the

| Allen Street site include: the need to raise the ele\tation of the site if us‘éci for -powergcneratior-l
due to its location within a Federal Emergency Management Agency (“FEMA”) mapped 100-

year flood zone; its distance from existing electric transmission and natural gas interconnection

6 "~ LSCSF is deﬁned at 310 CMR 10.04 as Iand subject to inundation caused by coastal
storms up to and including that caused by the 100-year storm, surge of record or storm of
record, whichever is greater (Exh. BELD-1, at 4-46).

The Light Department stated that its calculations indicate that stack height for the

proposed facility would be lower at the alternate Potter Road property site than at the
preferred location (Exh. BELD-1, at 3-13).
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points and ULSD supply;® and its proximity to residences to the north and south, entail-ing

- mitigation concerns for noise and visual impacts of the proposed project (Exhs. BELD-1, at 3-6

to 3-7; EFSB-S-1; EFSB-S-2; EFSB-S-3'; EFSB-S-4§ EFSB-S-5; EFSB-S-6). The Light
Department aiso 'statt_ad that 1t would have to add operation, security, and mainténance staff at
Allen Street, but that such personnel aﬁd systerﬁs were already in place at'the.P_otter Road
prOperty.(Exhs. BELD-1, at 3-7; EFSB-S-S). The Light Departmént furthér asserted that use of
the Allen Street parcel for the proposed project would be iniconsistent with the Town of
‘Braintree’s Master Plan, which calls for the integration of the Allen Street property with ex1st1ng
publicly-owned open space (Exh. BELD-1, at 3-7). '

C. - Analysis

The record shows that BELD conducted an in-depth evaluation of hree sites, a 1.5-acre
site at thQ Light Department’s Allen Street. property and two 2-acre sites within the confines of
the Light Department’s larger Pottér Road property. BELD eliminﬁted all but t.hese three sites,
based primarily on BELD’s status as a municipal li ght department, dependent on the Town of

Braintree to undertake any acquisition and control of Town property, if not currently in Town

. ownership, for BELD’s purposes. The record shows that BELD identified and consi'dered' a

range of alternative locations for construction of its proposed project, given operating constraints
related to site acquisition and control. ‘
The Light Department has presented its siting criteria and a matrix showing BELD’s

application of these criteria to the three identiﬁe& sites. The criteria are reasonable.. In applying

 the criteria, the Light Department has shown the proposed Potter Road site to be comparable fo

the Allen Street site with respect to' two criteria -- wetland resources and proximity to water

8 " The Light Department stated that Allen Street is approximately one mile from BELD’s’
existing 115 kV switchyard and 800 feet from the nearest high pressure natural gas
pipeline on Shaw Street (Exh. BELD-1, at 3-6 to 3-7). The Light Department indicated
that the Allen Street parcel lacks ready access to a source of ULSD (id.). BELD stated it
would therefore have to truck ULSD to the Allen Street property and build ULSD storage
at the site (id.).

05}



j
|

Ll

EFSB 07-1/ , | , | - Page 11
D.T.E/D.P.U. 07-5 : ' |

supply and wastewater interconnects -- and shown the proposed Potter Road site to be preferable

to the Allen Street site with respect to all other criteria examined. The Light ‘Departrnent-has

shown the alternate Potter Road site to be preferable to the preferred 'site with respect to one
criterion, wetland resources, and ccl).mparable torthe preferred site with respect to two c_n'te‘rial-'—
proximity to electrié interconnects and amount of fill/grading required on site, but has shown the
proposed Potter Road site to be preferable ‘to the alternate Potter Road site with respect to all

other criteria. The Sitiﬁg Board finds that the Light‘ Departmcnf’sﬁ description of the Site selection

process used is accurate.

The Light Department has ideﬁti_ﬁed advantages of using BELD’s existing infrastructure
at the Potter Road property. The S_iting Board notes that reuse of ﬁreviously disturbed sites and
use of existing infrastructu—re can .limif many of the environmental ifnﬁacﬁts associated with
industrial development. ‘While the Siting Board notes that _th'e.be'néﬁts of such an approach are
necessarily site and facility spe_c:i’ﬁc_; the Siting Board agrees that in the present case thé scale,
nature, and physical atti’ibuteé of the proposed project are consistent with the éxistihg use of the
Light Department’s Potter Road property. |

The Light Department’s consideration of the size and transmission constraints of the site
as part of its decision to pfopose a singlé-cyéle peaking facility, rather than a combinéd;'c'ycle
facility, is appropriate. -Fu,rthérmore,becé.ﬁse- the proposed facility would operate as a -peaking
unit, it would most likel_y avoid conﬁbuting to night noise impécts in an area already _Subj ect to
noise i.mpact's from a nearby base-load facility, the 775 MW Fore River Generating Station. |

The record shows that the Light Department would need to minimize, through design or

‘miti gation, environmental impacts that the proposed project would likely have in its vicinity; the

‘record also shows, however, that location of the proposed project at the preferred site would, on

balance, minimize 1ts env1ronmenta1 1mpacts These issues are discussed in Sectlons 1L B

* through J, below Accordingly, the Siting Board ﬁnds that the nght Deparl:ment s site selection

_process resulted in the selection of a site that contributes to the minimization of env1ronmental

impacts and the costs of mitigating, controlling, and reducing such impacts.
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M. ENVIRONMENTAL IMPACTS

. A. Standard of Rev1ew |

G L.c. 164 § 691Vi requires the S1tmg Board to determine whether the plans for
construction of a proposed generating facility minimize the env1ronmenta1 1mpacts of the
proposed facility cohsisten't'- with the minimization of costs associated with the mitigation,
control, and reduction of the environmental impacts of the proposed generating facility. In order

to make this determination, the Siting Board assesses the impacts of the proposed facility in eight

. areas prescribed by its statute, including air quality, water resources, wetlands, solid waste, visual
'impaets, noise, local and regional land use, and health, and determines whether the applicant’s

: desCription of these impacts is accurate and complete G.L.c. 164, § 69]Va.

" The Siting Board also assesses the costs and beneﬁts of options for m1t1gatmg,

_"-controllmg, or reducing these impacts, and determmes whether mitigation beyond that proposed

by the applicant is required to minimize the env1ronmen_tal impacts of the proposed facility
consistent with the minimization of costs associated with the mitigation, control and reduction

of the env1ronmenta1 1mpacts of the proposed generatmg facility. Compliance with other

'agenc1es standards does not estabhsh that a proposed facility’s env1ronmental impacts have been ,

mlmmlzed.

‘Finally, the Siting Board assesses any tradeoffs that need to be made among conflicting
environmental impacte, particulaﬂy where an option for mitigating one type of impact has the
effect of increasing another type _of impact. An essessment of all impacts of a facility 1s
hecessary to defennine whether an appropriate balance isrlaehieved both among conflicting

environmental concerns and between environmentadl impacts and cost. A facility proposal which

-achieves this balance meets the Siting Board’s statutory requirement to minimize environmental

impacts consistent with minimizing the costs associated with the mitigation, control, and

reduction of the environmental impacts of the proposed generating facility.
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B. Air Quality
This section describes emissions and impacts of the proposed facility, complitmoe with-

existing togulettions, and emission offsets proposed by the Light Department.

1. Aoplicable Regulations

The Light.Depar_tment indicated that regulations governing the air impacts of the
propoééd facility include National Ambient Air Quality Standards (“NAAQS”) and

: Massachusetts Ambient Air Quality Stghdards (“MAAQS”);’ New Source Review (“NSR”)

réquirements; Prevention of Significant Deterioration (“PSD”) requirements; and New Source
Petfofmanoe Standards (‘.‘NSPS”) for criteria pollutants (Exh. EFSB-HS-2, Att. at 3-1 to 3-2;
BELD-l, at 3-1to 3-2). The Light Departinent indicated that all areaé of the cotln_try are
clafssiﬁéd as “attainment,” “noo-attajnment,’-’ or ‘.‘unclassiﬁed” with tespect to NAAQS for six

criteria .pollutants: sulfur dioxide (““SO,™), particulates (“PMIO”),‘O nitrogen dioxide (“NO,”),

- carbon monoxide (“CQO”), ground level ozone, and lead (Ex'h. EFSB-HS-2, Att. at3-1to 3-5).
* According to.the Light Department, NSR applies to non-attainment criteria pollutants exceeding

| certain emission thresholds (id at 3-2); PSD applies to attainment (and unclassified) pollutants

excecdmg certain emission thresholds (id. at 3-2 to 3-3); and NSPS apply to pollutants on the

~ basis of process or source category (id. at 3-6 to 3-7).

The Light Department stated that Massachusetts regulatlons for Air Plans Approval
require Best Avallable Control Technology (“BACT”)“ for each regulated pollutant (ld at3-7 to

The Massachusetts Department of Environmental Protection (“MDEP”) has adopted the

NAAQS limiits as MAAQS (Exh. EFSB-HS-2, Att. at 3-1).

10 The Light Department indicated that it understands that the U.S. Environmental
Protection Agency (“EPA”) is in the process of revising the NSR and PSD thresholds for
PM, ;, but that until the thresholds are promulgated, PM,, is to serve as a surrogate to
address the PM, ; requirernents for NSR and PSD (Exh. EFSB-HS-2, Att. at 3-2).

The Light Department stated that “Massachusetts BACT? is based on the maximum
degree of reduction of any regulated air contaminant, which the MDEP determines, on a
case-by—case basis, is achievable taking into account energy, envtronmental and

(continued...)
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3-8). The Light Department stated that volatile organic compounds (“VOC”) and nitrogen
oxides (“NO ’} emissions are regulated as precursors to ozone.(,i,d_, at 3-2). As described in
Section 1IL.B.3, below, the Light Department stated that MDEP requires the facility to have
Lowest Achievable Emissions Rate (“LAER™)"? technology for NO, (__ at 4-1 to 4- 7) The
Light Department stated that the Technology Performance Standards (“TPS’_’) established by the
Siting Board require new facilities either to demonstrate that emissions comply with the TPS
emissions criteria or to provide-data showing that the proposed facility will centribute to a
reliable, low-cost, diverse, regional energy supply with minimal environmental impacts

(Exh. BELD-1, at 2-T). The Light Department stated that, under the Acid Rain Program, the.

EPA requires owners of new plants to hold or acquire SO, emission allowances to offset their

- actual annual SO, emissions (id. at 4-10).

The Light Department described several other air quahty requirements including: a
prohlbmon by MDEP on dust or odor-causing emissions from construction or operation of a
fossil-fuel plant an additional Hmitation on particulate matter emissions from new fossil-fuel
facilities in Massachusetts; and the MDEP air toxics policy (Exh. BELD-1, App. C at 3-8 'and
3—9)..” The Light Department also discussed the Siting Board’s policy relative to offsetting

carbon dioxide (“CO,”) emissions (id. at 4-19; Exh. EFSB-A-6).

{...continued)

economic impacts (Exh. EFSB-HS 2, Att. at 3-7 to 3- 8, 4- 7) BELD further stated that in
- this case, proposed Massachusetts BACT lirhits are equal to the proposed Federal level

BACT and Lowest Achievable Emission Rate requirements (id.).

12  The Light Departm'ent- indicated that EPA defines LAER as “the most stringent emission .

limitation contained in the implementation plan of any State for such class or category of

source, or the most stringent limitation achieved in practice by such class or category of
source” (Exh. EFSB-HS-2, Att. at 4-1 to 4-2).

13 The Light Department also described the MDEP short-term ambient NO, policy
: applicable to sources emitting over 250 tons per year (“tpy”’) of NO,; however, the Light
Department stated that the proposed facility would not be subject to the policy because
the NO, emissions would be less than this emissions threshold (Exh. BELD-1, App. C at
3-9).
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2. Baseline Air Ouahtv

The Light Department mdlcated that it determined background concentrations usmg data

from MDEP air quality momtormg stations in Boston, Lynn, and Milton, approximately 8 to 17

miles from the proposed Watson Station site (Exh. BELD-1, App. C at 4-9). The Light
Department presented data from these air monitoring stations for 2003 through 2005 (id.)."* The
Light Department indicated that the regional air quality measurements were below NAAQS

concentrations each year for all criteria pollutanfs_except ozone, which exceeded NAAQS for the

-8-hour averaging period by 0.012 parts per million (“ppm”) to 0.016 ppm over the identified |

three years (id.). From a regulatory standpoint, the Light Department indicated that the Braintree
area was “unclassified” (treated as attainment) for SO,, NO,, CO, and lead, and estimated to be
in attainment for PM,,, but that the entire Commonwealth of Massachusetts was classified as a

“moderate” non-attainment area for ozone (id. at 4-5 and 4-9).

3. New Facility Emissions, Impacts, and Compliance

The Light Department provided calculated maximum potential annual émissions at the

N Potter Road property of the proposed Watson Station and the existing Potter II generatmg unit

(Exh. BELD-1, at 4-2 to 4-3). The Light Department provided calculations for NO,, CQ, VOC,

. PM,, SO,, CO,, sulfuric acid (F,SO,) mist and lead (Exhs. BELD-1, at 4-3, 4-6; EFSB-A-4).
The Light Department st_ate'd' that it based its potential emissions calculations for the proposed
| _Watson Station on 8,760 hours per year of full load operation, 5,880 hours on natural gas and
- 2,880 hours on ULSD (Exh. BELD-I, at 4-2)."* BELD stated that it calculated emissions for |
' ?oﬁer IT on 12 months’ (8;760 hours) operation on dietillate oil (0.3 percent suifur or,

equivalently, 3,000 ppm sulfur) (id. at 4-3, 4-6; Exh. EFSB-A-4). -

“Observed concenirations were presented for SOZ, NOZ, CO, PM,O, PM2 5, and ozone
(Exh BELD-1, App. C at 4-9). '

15 BELD 1nd1cated that it made its SO, calculations conservatwely, using the sulfur content

of natural gas (23 ppm, versus 15 ppm for ULSD) (Exhs. BELD-1, at 4-2; EFSB-A-1).
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The Light Department stated that since the existing BELD Potter II facility will continue
fo operate as a combined-cycle plant with no increases in operating hours or emissions rates, the
net emissions increase for PSD major modification purposes is the calculated potential emissions
from the proposed Watson Station (Exh BELD-1, App C at 3-3). The Light Department’s
evaluation of PSD apphcablhty for the proposed pl‘Q] ject indicated that PSD review applies for
NO, and PM, since emissions of both pollutants will exceed the PSD significant modification
thresholds (id. at 3-4), The Light Department stated that, in addition to meeting LAER for NO,,
the project must meet BACT for PM,, and NO (1d ).

The Light Department stated that it proposes the following with respect to Massachusetts
BACT, required for each pollutant exceeding thresholds in 310 CMR 7.02: the use of natural gas

as the primary fuel, thus lowering all criteria and non-criteria pollutants compared to other fuels;

the use of ULSD sulfur (0.0015 percent) oil as a secondary fuel that lowers SO and PM,,

‘emissions compared to hlgher sulfur oils; 16 the use of the selected advanced teehnology
“combustion turbine, prov1d1ng a high level of efﬁ01eney and a minimum of mcom_plete

- . combustion, with associated minimization of VOC, CO, and PM,, emissions; and the use of

efficient combustion desigll,and an oxidation catalyst to provide further CO and VOC cmissions

reductions (Exh. BELD-1, at 4-11). _
The Light Department indicated in its dlscusswn of LAER requ1rements that the

proposed Watson Station would be adjacent to, and consrdered a modification of, its existing

Potter I generatlng unit (Exh BELD-1, App. C at 3-2)."7 The Light Department indicated that =

in moderate ozone nonattainment areas (e.g., Braintree), the threshold for applicability of NSR

for nonattainment is 50 tpy for new major sources, and 25 tpy for major modifications (id.). The

16 The Light Department stated that it will also switch its existing generating unit, Potter II,
from 0.3 percent sulfur distillate to ULSD (Exh. BELD-1, at 4-11, n. 7). BELD stated

that this fuel switch will reduce potentiai SO, emissions by 1330 tons tpy (id.):
' BELD stated that Potter II is 2 combustion turbine combined-cycle umt, constructed in

1975, and a major source with respect to NO, due to its potential to emit NO, emissions
in excess of 100 tpy (Exh. BELD-1, at 2-4 and 3-2).
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nght Department indicated that because potentlal VOC emissions of the proposed pI'O_] ect are -
less than 50 tpy,'® nonattainment NSR for VOC is not requlred (1d ).

The Light Department stated that, because potential NOX emissions from the proposed

Watson Station are 58.8 tpy, 1.e., greater than 25 tpy, the proposed project constitutes a major
medification to Potter I and is therefore subj ect to nonattainment NSR for NO, (Exh. BELD—I,

: App. Cat 3-2) (1d.). The Light Department stated, with respect to NO,, that applicable NSR

requirements for nonattainment include application of LAER technology and acquisition of
emission offsets (id.). Offset requirements for major sources of NO, in a moderate ozone
nonattainment region are required at a minimum ratio of 1.26 t0 1 (58.8 X 1.26 = 74 tpy) (id.).

BELD proposes to purchase the necessary NOx offsets from facilities that have generated real

. and quantifiable reductions in emissions by either shutting down equ1pment or controlling
~beyond the regulatory requirement (Exh. BELD-1, at 4-6). For LAER, the Light Department
-proposes water injection and SCR" for combustion of natural gas and ULSD to reduce NO,

" emissions (id. at 4-11).

| - The Light t)epartment stated that applicable NO, standards for the proposed project
turbines under 'NS.PS are 2.3 Ib/MWhr (approximately 42 parts per million, volumetric dry -~
(“ppmvd”)) when firing natural gas and 5.5 1b/MWhr (approximately 96 ppmvd) when firing oil

(id. App. C at 3-6). The.I‘_Ji‘ght Department indicated that emissions of NO, from the project,

0.085 Ib/MWhr (2.5 ppm) when firing natural gas and 0.18 lb/MWhr {5 ppm) when firing ULSD,

. would be 4 percent of the standard on gas and 3 percent of the standard on oil, respectively (id.).

‘The Light Department indicated that sulfur content of both fuels for the proposed project would

also readily meet NSPS SO, limits (id.).”

Potential VOC emlssmns for Potter I are approx1mately 7 6 tpy (Exh. BELD-1 App C at
3-2).

_ The Light Departnient explained that, in the presence of a catalyst, ammonia (NH,)
selectively combines with nitrogen oxides (NO,, NO) to form water (H,0) and mtrogen
gas (N,) (Exh. BELD-1, at 1-38).

20

NSPS SO, limits are 20 grams per 100 cubic feet (“gr/ccf ) of natural gas or 0.05 percent
(contmued )
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With respect to TPS, the Light Department indicated that, as noted above, proponents of
new facilities must either demonstrate that the TPS are met or provide data comparing the

proposail to other fossil-fuel generating technologies (Exh. BELD-1, atf2-1). The Light

- Department presented tables comparing TPS against facility emission rafes,- expressed in

~ Ibs/MWhr at 100 percent load at 50 degrees Fahrenheit (“° F”) for the primary fuel at a proposed

facility (id. at 2-4).' The Light Department presented data for criteria pollutants SO,, NO,,

-PM,/Total SuSpended‘Particulates (“TSP”), CO and VOC, as well as for noﬁ-criteria_ pollutants

(id. at 2-4 to 2-6). _ _ _

The data provided by the Light Department indicated that the i)roposed Watson Station
will meet all of the TPSI for non-criteria pollutants (id. at 2-6). The proposed project’s emissions
of SVO2 and PM,,, however, will each exceed TPS by seven percent; enljssidns,of CO wiil exceed
TPS by 35 percent (id. at 2-4).* The Light Deparﬁnent accordingly presented a comparison,
described in Section IV, below, of the prbposed project aﬁdlother fossil fuel technologies.with

respéct to costs, environmental impacts, reliability, and contribution to diversity (& at 2-6 to 2-

7).

The Light Department indicated that it used AERMOD and SCREEN3, dispersion -

models approved by the EPA, to evaluate projected ambient air quality impacts for its proposed

project (Exh. EFSB-HS-2, Att. at 6-1). As part of its evaluation, BELD compared modeled

2 (...continued) B
~ sulfur by weight in fuel oil (Exh. BELD- 1, App Cat 3- 6) “The estimated sulfur content

of natural gas is 0.8 gr/ccf; ULSD distillate will have a 0.0015 percent sulfur content (id.).

2 BELD indicated that Rolls Royce, manufacturer of its proposed turbine, has‘perf(')rmance '

dataat 9°F, 59°F, and 91° F (Exh. BELD-1, at 2-4, n. 5). BELD stated that for its TPS .
analysis, it used the 59° F case, the closest case to the 50° F condition used by the EFSB
(id). o | '

The Light Department asserted that the proposed Watson Station’s emissions would
exceed TPS for the three identified criteria pollutants for two reasons (Exh. BELD-1, at
'2-6). BELD asserted, first, that the Light Department uséd comparatively conservative
- assumptions in calculating emissions from the proposed project (id. at 2-6 to 2-7). BELD
also argued that simple-cycle technology inherently has a higher heat rate than that of the
base-load, combined-cycle technology on which the TPS were based (id.).

22
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facility emission concentrations to Significant Impact Levels (“SILs™) defined by EPA and
MDEP for criteria pollutants, as well as Allowable Ambient Levels (“AALs”) and Threshold
Effects Exposﬁre Limits (“TELs”) established by MDEP for air toxics (id. at 3-5 to 3-6; 6-1 to 6-
21; Exh. EFSB-A-9). Based on th'js‘compar_ison, the Light Department predicted that facility-
emission concentrations would not exceed SILs, AALs, or TELs (Exh,_ EFSB-HS-2, Att. at 3-5 to
3-6; 6-1 t0 6-21). - |

| The Light Department used atmospheric dispersion modeling of criteria pollutants to
bompare the air quality impacts of the proposed facility at twoldifferént stack heights (Exh.
BELD-1, at 4-13). The Light Department conducted its modeling for the proposed two stacks at

“each modeled height, the proposed height of 100 feet, and the height considered good

~ engineering practice ‘(“GEP"’) for the facility, 202 feet (id.). With respect to the proposed Watson
Station, the Light Départment indicated that 100-foot-high stacks would result in criteria a_ir '
-pollutants at-modele_d ground level concentrations below EPA SIs t'hfesholds (Q, Exh. EFSB-

HS-2, Att. App. C).

4, CO, Offset Proposals

The Light Department indicated that, assuming a 100 percent annual capacity factor and
120 days of ULSD operat'idns', it calculated that annual CO, emissions of the proposed project -
would be 594,937 tons, or 125 Ibs CO,/MMBtu (1,171 Ibs CO/MWhr) (Exhs. BELD-1, at 4-18;
EFSB-A-4; EFSB-A-?;' EFSB-A-18; EFSB-A-19; EFSB—RR—4).

‘The Light Department indicated that, under the Regional Greenhouse Gas Initiative
(*RGGI”) to be implemented by MDEP, BELD would be required to purchase aliov'vances at
auction for .the righf to emit CQO, at Watson Station (Exh. EFSB-A-18). Though the final
fegulations under RGGI are still unavailable, the Light Department indicated that it anticipates
having to use a cap, auction and trade system to mitigate each ton of CO, emitted from its
proposed facility (id.). The Light Department asserted that its compliance with RGGI would
exceed existing EFSB requirements for CO, mitigation (id.). The Light Department indicated

that, absent or in lieu of RGGI, it would be Willing' to contribute to one or more cost—effective‘
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- CO, mitigation programs to offset one percent of the CO, emissions from its proposed project

(Exh. BELD 1, at 4- 18) The L1ght Department stated that it would offset one percent of the
proposed prOJect s CO emissions offset with its existing tree plantlng program (id.; Exh. EFSB-
A-18)7 Such a contribuition would be in keeping with the standard for CO, emissions mitigation
established by the EFSB'(i_d_.). BELD indicated that it has had, since 1992, an ongoing tree-
planting program-that has planted approxifnately 2600 maple trees, with a corresponding

. sequestration of roughly 1000 tons of CO, (Tr. 1, at 33). The Light Department stated that it

plans to continue its tree planting program (Exh. BELD-1, at 4-19).

Predicted Cumulative Impact Concentrations with Air Quality Standards

¥

Pollutant | Averaging | Total Monitored Cumulative NAAQS Cumulative | Meteorological
Period Modeled - | Background Impéct ' (ug/m*) . | Impacts/ Year
Concentration | (pg/m®) (ug/m’). ‘NAAQS
NO, Annual - 17.30 9001 = 2630 100.00 | 0.263000 2005
S0, 3-H2H 360 | 8400 87.60 1300.00 | 0.067385 |- 2005
24-H2H 1.20 50.00 5 1720 365.00' 0.140274 2005
Annual 0.03 10,00 10.00 80.00 | 0.125 2005
PM,, 24-H2H 58.40 42.06 100.40 - 150.00 | 0.6693333 2005
Annual 0.62 20.00. 20.60 50.00 | 0.412 20065
Co 1 1-H2H 1230.00 ‘ '4176.00 5406.00 40000.007 013515 E 2004
| 8-H2ZH 780.00 | | "2668.00 3448.00 10006.00 7 0.3448 2005
1 Anir;ual concentrations for the proposed project based on 5880 hours firing natural gas and 2880 firing ULSD for all
pollutants.

2 Annual concentrations for Potter Il turbine based on worst case oil or natural gas ﬁrmg 8760 hours per-year. ‘Diesel
engine limited to 1000 hours per year. .

Source: (Exh. EFSB-HS-Z, Att.at 6-14 to 6—15,_Tab1e 0-10).

2 The Light Department stated that, assuming 3,000 hours per year of operations, the

proposed project would likely emit 185,000 tpy of CO, (Exh. EFSB-A-18). One percent
of CO, emissions from the proposed project would then be 1,850 tpy.
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. 5. Analysis 7 .
~ The record indicates the proposed facility would provide efficient peaking power based
on du-#i—ﬁ;el combué_tion turbine technology using natura.l, gas and ULSD. The record indicates
that emissions from the proposed facility would not cause local or regional air quality to worsen
~ significantly, as compared to ambient conditions and established air quality standards. Based.on
| modeling analyses provided by BELD, ambient impacts would be below SILs, TELs, and AALs.

In addition, maﬁ{imum concentrations of SO,, NO,, PM,,, and CO in the arca of the proposed .

Watson Station and existing Potter I facﬂlty, together with background, are projected to be
below NAAQS 11m1ts
The modeled ambient impacts for the two proposed siacks were calctlated assumiﬁg a
'sub-GEP stack height of 100 feet, which would result in less visual impact than the G.EPrhéight
of ow-.rer twice that high. BELD’s analysis shows facility emission "céncentrations well below '
SILS and combined background and famhty emission concentrations below NAAQS. The
- Siting Board therefore finds that the proposed 100- foot stack height would minimize air quality
impacts consistent with the minimization of visual impacts (_s_gg Sectlon LE, below). 7
| The recotd shows that ULSD will be used at the proposed facility when oil is used, and
_Will replace the 0.3 percent (3000 ppm) distiilate cufrcntly used at Potter IL VBELD proposesr to
purchase the necessary NOx offsets to meet NSR requirements for ozone nonattainment from
fé.cilities that have generated emissions reduc;.tions by shuttingr down equipment or over- |
controlling beyond their regulatory requirenient.

The record shows that _thé proposed facility is expected to meet applicable air quality-

e s

standards, including ambient air standards, new source standards, performance -standards.,‘ and
design standards. The MDEP and EPA Air Plans Approval process will evaluate compliance '
with LAER and BACT, and overall compliance with air regulatlons The record also shows,
however, that projected emissions of SO,, PM,,, and CO are greater than the levels set in the
Siting Board’s TPS; consequently, in Section IV, below, the Siting Board reviews the facﬂlty s

‘ overall compliance with the TPS.
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~ The record shows that the proposed facility would have the potential to emit a maximum

-0f 594,937 tpy of CO,. The Light Department asserts that BELD and other generators will be

required to mitigate CO, emissions under prospective RGGI regulations for generation sources,
and that the required mitigation will serve the infent of the Siting_. Board’s offset requirement.
The record shows that, otherwise, the Light Department is willing to contribute to one or more
cost-effective CO, mitigation programs to offset one percent of the CO, emissions from its
proposed project, consistont with the requirementsﬂset forth by the Siting Board in Dighton
Power As-sociates 5 DOMSB 193 '(1997) The record also shows that the Light Depaftment

.proposes to use its existing tree plantmg program for emlssmns offsets. The Siting Board notes

that while the Light Department s proposal may be reasonable the resultant offsets must be -
“proven, mcremental reductlons in CO, emissions. The Siting Board concludes that the Light

Department will need to expand its tree planting program or propose additional mitigation to

" ensure that its proposed offsets are indeed sufficient, consistent with the Siting Board’s criteria.”

The re_éord also shows that recently promulgated Massachusetts RGGI regulations apply

tothe proposéd Watson Station facility. The Siting Board’s review of these regulations shows

that Massachusetts RGGI requirémen_ts for CO, emissions offsets for the proposed project will

exceed existing Siting Board requirements for CO, emissions mitigation. Because the

- Massachusetts RGGL regulations have not yet been implefnented-, the Siting Board notes it may

be necessary for the Light Department to rely on its re-scaled tree planting program or another
mltlgatlon proposal, consistent with EFSB d1rect1on if the proposed project commences
operation and the Massachusetts RGGI requlrements for CO, em_lss1ons offscts are not yet
1mplemented '

The Siting Board therefore dlrects BELD, prior to or within the first year of the proposed

facility’s operation, to provide the Siting Board with a compliance filing with respect to Co,

‘emissions based on either (1) conformance with RGGL or (2) an offset program-'dev'elopod with

i The Light Depart‘ment"s proposed offsets must be incremental to the CO, emissions

offsets that would have occurred with or without proposed facility construction.
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Siﬁng Board staff, consistent with CO, emissions offset programs developed in previous cases
before the Siting Board. _ |

Accordingly, the Siting Board finds that, with implementation of the foregoing CO,

mitigation, the air quality impe{cts of the proposed facility would be minimized.

C. Water Resources and Wetlands Impacts

In this sec’tioﬁ, the Siting Board addresses the water-related impacts of the proposed
facility including: (1) the water supply'reqﬁirements and related -in"lpaCts on water supplj
systéms—, on surfac_;e and subsurface water levels and flow, and on wetlands; and (2) the water-
related dischafges from the facili-t&,_including wastewater and stormwater discharges, and their
related 'irﬁpacts on wastewater systems, on wetiand hydrology, and on other water resources; and
(3) wetlands and waterWays impacts. |

1. Water Supply | |

The Light Department indicated that water use at the proposed facility would vary
depending -_on ambient temperature, hours of operation, and load, as well as on whether all
evaporative coolérs and both turbines were running (Eﬁh’. BELD-1, at 4-54). The Light
Department indicated that maxir’hﬁm péssible daily wat;:r use at the propdsed Watson Station
would be 205 ;000 gallons per day (“gi)d”) (id.). The Light Departnient stéted that this maximum

usage level assumed 24-hour operation of two turbines and all evaporative coqicrs under 100 |

' percent 1oad at ambient temperatures in the low nineties (Fahrenheit) (id.). The Light

Departméﬁt stated daily water use for a load scenario based on high demand summer conditions
might be as much as 137,000 gpd (Q) The Light Department indicated that its high demand
summer load scenario assumed 16-hour operation of two turbines and all evaporatiire-coolers

under 100 percent load with an ambient temperature of 91° F (id,).” The Light Department

= The Light Department supplied a table-indicating the variation of water requirements for
the proposed project with change in ambient temperatures (Exh. BELD-1, at 4-54 to 4-
55). ‘According to the table provided by the Light Department, lower ambient

(continued..)
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stated that evaporative coolers for the proposed facility would more likely operate between four

-and eight rather than 16 hours per day, réducing water use under high demand summer conditions

to between 106,000 and 117,000 gpd (1d.).

BELD noted that ité proposed use of open, air-cooled generater technélogy would
minimize the proposed project’s ov.erall water use (Exh. BELD-1, at 1-31, 1-35 to 1-36). The
Light Department indicated that the proposed project water requirement would consist largely of
demineralized municipal water for reduction 6f NO, emissions (via water inj ection into the
turbines) and other ancillary uses (id.).? | |

The Light Department stated that it would re'ly ona 400,000 gallon demineraliied water

storage tank to provide ﬂexibility with respect to its water supply (Exh. BELD-1, at 4-56). The

Light Depaftment stated that it would use water from the tank during periods when demands on
the Braintree municipal water supply system are high and fill the tank during hours of low "~

demand on the system (@). The Light Department anticipated that the proposed project would

interconnect with the Braintree municipal water system at an existing line on the Potter Road

property (id. at 1-28). o

The _Light Department stated that the Braintree water system is p.art_ of ._a water supply
reservoir syétem, the Tri-Town system, shared with Holbrook and Rahdolph (Exh. EFSB-W-10).
The Light Department stated that the reservoir system safe yield is 5.6 million gallons/day
(“mgd”), and the permitted wi'thdraltwlal for Braintree is 3.87 mgd (Exh. BELD-1, at 4-56).

The Light Department indicated that the Braintrec Water and Sewér Department
(“BWSD”) restricts water use by its customers as a-précautionar-y measure (id. at 130; Exh.

EFSB-W-11). The Light Department indicated that BWSD excludes use of automatic watering .

2 (...continued)

temperatures reduce water use (id.).

The Light Department further explained that demineralization of potable water removed
dissolved solids which would otherwise be deposited on the turbine blades (Exh. BELD-
1, at 4-54). The Light Department indicated that a portable, trailer-mounted
demineralization system would be used to treat municipal water (id.). The demineralized
water would be stored in a 400,000 gallon tank on the south side of the Project site (id).
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devices from May through September and historically has also limited the hours of outside water
use (Exh. 'EFSB-W-11; Tr. 1, at 118-120, 129-131).*" The Light Department stated, however,
that BELD at no time has been requested to limit its withdrawals from the Braintree water supply
system__(Tr. 1, at 120).

| The Light Départment stated that Braintree’s water use is 3.7 mgd, on average, 3.4 mgd
during non-summer months and 4.6 nigd _duﬁng_the summer months (Exh. EFSB-W-11). The
Light Department etated that Braintree-has had a peak water use day as high as 5.6 ngd (id.).
The Light_-Department_indicated that Hoibrook and RaﬁdOlph together use apprexi_matel_y‘ the
same amount of water per day as does Braintree ,(i_cL). The Light Department stated that total
average summer,daily'Walter withdrawal from the Tri-Town water supply is approximately 9.0 to
9.5 mgd (id.). |

The Light Department indicated that the annual average:water'supply withdrawn from the

' Tri-Town system is approximately 7.0 mgd (Exh. EFSB-W-10). The Light Department stated

that reservoirs for the Tri-Town water supply system are filled to capacity over the non-summer
months, and that at times during this peried water is released from water supply system reservoirs

in Braintree to make room for snowmelt and accumulating spring rainfail (id.). The Light

" Department prov1ded average da11y water usage in mgd for the Braintree Water System, years

1997 to: 2006 to support its claim that the system would have adequate water supphes to meet the -
water supply needs of the proposed pI‘O_] ect (Exh. EFSB-RR—I 0) %

27 The Light Department stated that the Town has not entirely prohibited outside use of

water or non-essential use of water, options under Section 10 of the BWSD Rules,
Regulations, and Guidelines (Exh. EFSB-W-11, Att.; Tr. 1, at 120). The Light
Department indicated that BWSD governs water use under a water use policy involving
five phases of water use constraints, with Phase 1 being least restrictive and Phase 5 most
restrictive (Exh. EFSB-W-11, Att.). The Light Department stated that BWSD regularly
[institutes Phase 3 water bans in summer months to control water use and reduce
drawdown of the Tri-Town water supply system (Tr. 1, at 118-119).

2 The Light Department indicated that both the BWSD and BELD had options for
‘ obtaining supplemental water supplies, the BWSD through the Massachusetts Water
Resources Authority (“MWRA”)and the Light Department through private water supplies
(continued...)
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With respect to the water demineralizing process, the Light Department stated that
demineralization units would be trailer-mounted and replaced as necessary with a fresh unit
(Exh. BELD-1, at 4-56). The Light Departtﬁent indicated that regeneration of spent units would
take place at an offsite commercial facility (id.). The Light Department indicated that trailer

replacement is possible within 24 hours of a request for a new trailer (Exh. EFSB-W-3).

2. Wastewater and Stormwater Discharge

The Light Department anticipated no appreciable increase in wastewater flow from BELD
offices at its Potter Road property .(Exh. ‘BELD-1, at'4;56). The nght Dcpartment stated that -

' saﬁitary wastewater would be dischafged at its Potter Road property to an existing Braintree
sewer line (id,). The Light Department estimated that wastewater-from periodié equipment
washdowns would range from a minimum of 300 to a maximum of 750 gallons every other week

(Exh, EFSB-W~5_). The Light Department stated that westeweter would be collected and -
remo‘ved_offsite.‘ toa wasteweter facility for treatment and discharge (id.). The Light Department
indicated that removal would eccuf approximately quarterly and woﬁld in general require one
truck per tutbine (id.; Exh. BELD-1, at 4-56). | |

~ The Light Departnient presented a comprehensive management plan for minimizing
1mpacts from stormwater discharge and asserted that stormwater runoff conditions at the

~ proposed project site would i 1mprove as a result of its stormwater management plan (Exhs _

BELD-1, at 4-58; BELD-5, App. F). The Light Department stated that its plan would ensure no

new point source discharges at the proposed project site, more'extenSi've treatment of runoff from-

1mperv1ous surfaces, planting of natural buffer, and long term operatlons and maintenance

plannmg with respect to stormwater management (Exh BELD-1, at 4-58 to 4-60).

2 (. contlnued)

(Tr. 2, at 272-273). The Light Department stated that it also had the optlon of reducing
use of its evaporators (id.).
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3. Wetlands and Coastal Waters
The Light Department indicated that construction and operation of the proposed project

would not require disturbance in Coastal Bank, Coastal Beach, Land Under the Ocean,

- Anadromous/ Catadfomous Fish Run or Bordering Vegetated Wetland (Exh BELD—I, at 4-45 to
. 4-53).  The Light Department indicated that the proposed project is a Non—Watef—_Dependent

Infrastructure Facility and as such is subject to the provisions of Chapter 91 licensing,

- implemented by the MDEP Waterways Program (id. at 4—16). The Light Department submitted

materials describing how the prop.osed project would comply with regulations under Chapter 91,

including preservation of water-related public rights and cdn-forma_nce with municipal zening (id.
at4-16 to 4-34; Exhs. EFSB-LU-LS; EFSB-LU-1-S Att. 1; see Section IILJ, below).
The Light Department indicated that portions of the two-acre site at BELD’s Potter Road

‘property are within LSCSF (Exh. BELD ‘1 at 4-45). The Light Department stated that it would

add clean fill to raise site elevatlon above the identified 500-year floodplain elevation (1d ). The
Light Department asserted that the proposed project would have no measurable impact on the
flood control and storm damage prevention functions of the LSCSEF, nor on the stability of

Coastal Bank, nor on functions of the Coastal Bank presumed significant under the Wetlands

Protection Act regulations (storm damage prevention and flood control) (id. at 4-45, 4-48).

4 Analysis | |

The record demonstfate_s, based on hister‘ic water usage data, that Braintree and the Tri-
Town water supply system have previously had more than adequate capacity and yield to meet
water supply needs of the proposed project in winter. However, the Tri-Town system is subject -
to drawdown in some years, specifically during dry weathef in-summer and fall. The recetd
indicates that both BWSD and BELD may obtain supplemental water supplies and tltat the Lig'ht
Department has the optiort of reducing evapotator use. The record also shows that the p:opesed
facility, because of its size, its use as a peaking uﬁit, and its design, includitlg its reliance on air-.

cooled technology, would not significantly increase demand on the Light Department’s intended
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source of water supply, including the Braintree water supply system and the Tri-Town water - -
reservoir system that Braintree shares with Holbrook and Randolph.

| The Siting Board notes BELD’s efforts to reduce water use at its proposed facility and
that, as a result, the proposed project would constitute a small overall increase to Braintree’s use
of Tri-Town water supplies. The Siting Board also notes BELD’s and Braintree’s access to

supplomental water supply outside the Tri-Town system. Nonetheless, given that the Tri-Town

system is subject to drawdown beyond safe yield limits during summer and fall monfhs, the
Sitihg Board remains concerned that water supply needs for the proposed facility in dry weather
- conditions may contribute to drawdown exceeding the safe Yiold of system supply. - The Sitihg
Board théréfore reqoires BELD, as warranted, .during dry weather .condition.s, to monitor water
use of its proposed facility in relation to suppiy conditions in the BWSD and Tri-Town systems,
and to coordinate with BWSD with respect to hrmtmg BELD’s water use or using BELD’s
: backup supply _ 7
The record shows that the proposed faCIhty would dlscharge modest quantities of
wastewater, mcludmg sanitary wastewater ‘wastewater from equipment washdowns, and
stormwater runoff. The record shows that dem;nerallzod water used for proposed facility
processes would be stored in trailer-mounted units and treated off-site, and that wastewater from |
_equipment washdowno would also be trucked o‘ff-Site for treatment. ‘The record shows that small
_quantities of sanitary wastewater would be discharged With no adverse impact to-the Braintree
sewer systern. The record shows that the nght Department has addressed mIMimizing 1mpacts of
stormwater discharge with a comprehensive stormwater management plan.
: ' The record shows that the proposed project would not affect the ﬁmctlons of coastal lands
: - or waters. The record shows that the Light Department would raise site elevatmn at the base of
its proposed project above the identified 5 00.-year ﬂoodplam elevation with clean fill. The record
further shows that the Light Department;s action would not ‘affect services provided by the 100-
year ﬂoodplain nor coritaminate land, surface water, or groundwater at the site of the proposed l

project.

sl
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Accordingly, the Siting Board finds that, with the implementation of the condition with

respect to water supply, detailed above, the water resources and wetlands impacts of the proposed

facility would be minimized.

D. Solid Waste

1. Description

This section describes the solid waste.impacts of the proposed facility and the mitigation

* proposed by the Light Department. |

The Light Departlnent stated that its construction contractor would be responsible for _
removal of solid wastes that construction of the proposed Watson Station would likely gencrate
and that the nght Department would not be able to recycle (Exhs. BELD 5, at 11-2; EFSB-SW- |
2). & BELD indicated that it would collect and recycle, to the extent p0551b1e solid wastes
generated durmg maintenance and operation of the proposed Watson Station (Exhs BELD- 5 at

12-6; EFSB- SW-I) The Light Department stated that it would otherwise arrange for their -

' dlsposal as part of the Light Department’s staodard operations for its existing facﬂltles (Exh.
- BELD-5, at 1246). The Light Department estimated that it would dispose of approximately 15

tons of solid Waste annually (Exh. EFSB-SW-1). The nght Department allso" indicated that it
would truck demineralizer resins offsite for regeneration (Exhs. BELD-5, at 11-2;
EFSB-SW-S-4; see Section HI.C, above).”
2. Analysis
The record shows that the Light Department would, as possible, recycle, and otherwise

contract for proper disposol of, solid wastes generated by construction of the proposed facility.

» -The Light Department stated that, to the’ extent p0331ble it would try to reuse pavement

from its demolished Potter I Station in the construction of the proposed Watson Station
(Exh BELD~5 at 12-6).

30 " The Light Department stated that oil firing would not generate bottom ash and that the

Light Department would work within the Toxics Use Reduction Act process to minimize
the use and production of toxics at the proposed facility (Exh. EFSB-SW-S-4).
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The record shows that the Light Depairtment_would, similarly, work to recycie, and thus
minimize, solid wastes generated by operation and maintenance of the proposed facility. The

record shows that the proposed facility would likely generate 15 tpy of solid wastes for off-site

disposal. The record demonstrates that the Light Department would include these solid wastes in

disposal arrangements now in place for solid wastes from its existing facilities.

The VSit-ing Board notes that the.proposed facility 15 a peaking facility that will be
primarily gas-fired, thus likely to produée less solid waste than a comparable peaking or a base
unit -primarily fired with oil or other combustible fuel. Furthermore, oil ﬁring will not generate
bottom ash, and the Light Department will truck demineralizer resins off-site for regeneratio.
Fina_lly, the Siting Board notes that the Light Depai'tment"s commitmeﬂt to recycle, where
possible, solid waste from construction; maintenance, and operation of the proposed facility -
would contribute to ﬁiihimizing the solid waste impacts of the proposed facility. Accordingly,

the Siting Board finds that the solid waste impacfs of the proposed facility would be minimized.

"E. Visual Impacts.

1. Description _
This sectior describes the visual impacts of the proposed facility and the proposed
mitigation.. |

' BELD’s Potter Road property is located next to a CITGO oil terminal, which contains 18

~ large storage tanks for petroleum products, is south of the former Quincy shipyard and the

Massachusetts Water Resources Authority (“MWRA™) sludge pelletizing facility, and is across

the river from the Weymo_utﬁ Fore River Station in Weymouth (Exh. BELD-1, at 4-64). The
propose'd Watson Station would stand approximately at the same location as the retired Potter T

generating station (id.; Tr. 1, at 38). Potter I was approximately 80 feet high ‘(above grade) at its

~ highest rooftop level, with one stack approximately 100 feet above grade (id.). The larger Potter

IT generating station, which stands immediately to the west of the proposed facility 1ocation,' is

approximately 81 feet above grade with a stack that is approximately 130 feet above grade (Exh.
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BELD-1, at 4-64). The principal facility components of the proposed Watson Station would be
generally less than 40 feet in height with two 100 foot tall stacks (id.).! | ,

The Light Department provided a set of photographlc renderings of the proposed facility
in the existing setting taken fronl'locations in Braintree and Weymouth. According to BELD, in
views from Weymouth, Pottcr I would remain the dominant visual element at BELD’s property
(BELD Brief at 68, citing Exh. BELD-1 at 4-66, Figure 4.9-1). The Light Department further
indicated that renderings from Gilmor.e Street in Weymouth show the vtsibility of the existing -
lattice electric transmission towers and lines as well as the Potter Il plant and the storage tanks at
the CITGO terminal (id., citing Exh BELD 1 at 4-67, Figure 4.9- 2) Noting that these
residential areas in Weymouth are more than 2,000 feet across the Weymouth Fore_Rlver, BELD
-argues that the character of the view wﬂl not change significantly from that which existed prior to
Potter I's demolition (id. at 67, citing Exh. IBELD 1, at 4-64, Figure 4 9-1).

The nght Department mamtalns that the proposed facility would be effectlvely screened
from the reszdentlal nelghborhoods to the west-of Quincy Avenue (Route 53) because ground

~ elevation at the new Watson Station would be significantly below that at the residences (Exh;
BELD—I at 4-65). When coupled with the CITGO terminal tanks and Potter 11, the terrain. in the
area would' effectively block any view of the proposed facility (id.). |

According to the L1 ght Depaltment any view of the proposed facility from the nearest
residence in the residential nei ghborhood south of ABELD s property would be effectively blocked
by existing heavy tree cover and vegetauon along Potter Road (id. and Figure 4.9-3). The Light
Department aclcnowledges that the proposed facility would be visible along Glenrose Avenue
under leaf-off conditions, but noted that views would not differ mgmﬁcantly‘from the existing

view of Potter II and the CITGO fuel tanks (BELD Brief at 67, citing Exh. BELD-1 at 4-65, and -

3 The Light Department indicated that, 100-foot-high stacks, less than GEP height, would
nonetheless result in criteria air pollutants at modeled ground level concentrations below
EPA SILs thresholds (see Section ITL.B, above).
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Figure 4.9-3).2 | |

To mitigate the expécted visual impact on the Weymouth Fore River side of the proposed
Watson Station, the Light Department proposes on-site landscaping using a mix of shrubs and
low—growing trees (Exh. BELD-1 , at 4-64). BELD notes in connection with its Chapter 91

- license, that it is proposing to provide the public with access to the Fore River waterfront (Exh.. -
“EFSB-G-2, Att. at 4-34).® As part of the conceptual landscaping and public access plan, BELD

proposes to use species of plants that are salt-tolerant and that will provide usable wildlife habitat

(id.).

2. Analysis | |
The proposed facility would be loéated at a site — BELD’s Potter Road property - that is
preé:ently used for electric generation. The record shows that the Stacks for the IS‘i*opOsed faciiity
would be 100 feet high; whlle the stacks are less than GEP height, BELD air quahty analysts

shows modeled ground level concentrations of CI‘ItCI’la air polIutants would not exceed EPA SllLs -

“thresholds. Furthermore, although the proposed stacks would be comparable in height to the

- previously existing stack at Potter I, the record shows that the maximum building height of

approximately 40 feet at Watson Station would be less than the maximum of 80 feet at the
former Potter I unit.
The record shows that the 'proﬁlelofll_’otter Il would overlap some or all of the proposed -

'facility, notably, from residential areas of Weymduth to the east, and the Braintree neighbqrhdods

actoss Route 53 to the west as well as bordering Potter Road to the southwest. From the end of

3 BELD provided an aerial photograph showing that the nearest residences to the south and

southwest, adjacent to Potter Road and the site entrance, would be buffered by a 100 to
200 feet width of woods in the direction of the proposed facility. The nearest residences
to the southeast would be buffered by a predominantly 50 to 100 foot width of woods in
the direction of the proposed facility (Exh. BELD-1, at Figure 3.5-1).

3 ‘The Light Department stated that it would complete the proposed path and landscaping in

the spring of 2009, after construction of the proposed project (Exh. EFSB-G-2, Att. at 4-
34). |
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Glenrose Avenue to.the South and southeast, however, overlap with Potter I would be less and
the buffer may be limited with visibility in leaf-off conditions. On-site.léndsca_ping of the
riverfront would soften the view providing a limited amount of mitigation. |

The record indicates that, wheré not fully screened, the views of the proposed facility
from the fesidential neighborhoods to the west and south would be minimally changed compared
to the presence of the former Pottef I facility. Regarding the unobstructed views of the proposed
- generating station from tl.wlnorth and east of Watson-_St_ation, 2,000 feet.or more across thé Fore
Riverin Weymbuth, the record shows'thaf these views currently include Potter I and the CITGO
terminal, and thus the character of the VieW will not be changed signiﬁéantly.as"a result of the
newly constructed Watson Station.

The Siting Board has required proponents in past generating facilities_casgs to provide
selective &ee plantings and other reasohab_le mitigafion in all residential areas up to one mile
from the proposed stack location to mitigate the visibility of the facility and the associated stack.
Nickel Hill Energy, 11 DOMSB 83, at 179 (2.000) (citations omttted). In three previous cases
where existing power plant or induénial buildings were already present (all of which wete next to

waterways), the Siting Board required off-site tree planting mitigation to reduce the visual

impact, limited to specific adjacent residential areas. Sb_uthern Energy Canpal I, 12 DOMSB at
~ 221 (2001); Sithe Mystic Development, 10 DOMSB at 82-83 (1999); Sithe Edgar Development,
10 DOMSB at 70-76 (2000). ' | - -

- Consistent with -Sitfng Board precedent concerning the minimization of visual impacts,
~ the Siting Board dirccts BELD to provide, as requested by individual property owners or
appropriate municipal officials, -reaslo-nable off-site mitigation of visual impaéts, including
shrubs, trees, window awnings, or other mutually agreeable measures that would screen views-of
the proposed generating facility and related facilities at affected residential properties and |
roadways in the area anﬁg Glenrose Avenue southeést of BELD’s Potter Station facilities, where
residents may experience changed views. | | |

In implementing this requirement, BELD: (1) shall provide shrub and tree plantings,

window awnings, or other reasonable mitigation on private property, only with the permission of
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the property ownet, and along public ways, only With the permission of the appropriate municipal
officials; (2) shall provide written notice of this requirement to appropﬂate officials and to all
potentially affected property owners, prior to the commencement of construction;
(3) may limit requests for mitigation measures from local property owners and municipal
officials to a specified period ending no less than six months after initial operation of the facility;
(4)'éhall complete all agreed-upon mitigation meas_ures.within one year after completion of
constructio_n, or if based on a request filed after commencement of .constntction', within one year
after such request' and (5) shall be responsible for the reasonable maintehanoe and replacement .
of plantmgs as necessary, to ensure that healthy plantings become established. |
Accordingly, the Siting Board finds that with the 1mplementat10n of the above- descnbed

mitigation, the visual 1mpacts,of the proposed project would be minimized.

F. Noise Impacts

This section descnbes the noise impacts of the proposed project and mitigation proposed
by the nght Department

The Light. Department stated that under 310 CMR 7.10, admmlstered by MDEP, noise is
considered to be an air contaminant (Exh. EFSB-HS-2, Att. at 7-1 to 7-2). The Light Department
stated that MDEP’s policy limits.‘ a source to a 10-dBA increase in ambient (“Log™)** sound

measured at the property line for the proposed facility and at the nearest residences to the.

M T_he Light Department stated that the ambient level is defined as the background Ly,

measured when the facility is not operating, but during a time period when it would .
normally operate. For a source which will or could operate 24 hours per day, the ambient
level typically occurs during the quietest nighttime penod (midnight to 4 a.m. ) (Exh.
EFSB-HS-2 Att at 7- 2)
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proposed facility (idz).js The MDEP policy further prohibits “pure tone” conditions* where one
octave band frequency is 3 dBA or more greater than an adjacent frequency band (id.). The Light
Department also eﬁplained that the Town of Braintree, in § 135-1105 of its Zoning Bylaw,

~ prohibits noise emissions at the property boundary that exceed: 70 dBA in commercial zones

(;-‘all times™); 60 dB'A. in residential zones (“daytime”); or 50 dBA (*all other times”) in lands

zoned for Open Space (id. at 7-2).

In-prior decisions the Siting Board has reviewed the noise impacts of proposed
generatmg famhtles for general consistency with applicable governmental regulations. Southern
Energy Canal II, 12 DOMSB 153, at 229; Sithe West Medwav 10 DOMSB 274, at 322;
Brockton Power,‘ 10 DOMSB 157, at217. In addltlon, the Siting Board has consldered the :

- significance of expected noise increases which, although lower than 10-dBA, may adversely

affect existing residences or other sensitive receptors. Southern Energy Canal 11 at 229; IDC

Bellingham, 9 DOMSB 225, at 311; Sithe Mystic, 9 DOMSB 101, at 164.

1. Qs_smm

The Light Department stated that, in total it measured existing sound levels at nine
representatlve communlty locations in the vicinity of the proposed project (Exh. BELD—I at 7-

3).” The LightD artment provided a comprehensive sound Ievel measurement study for the
¢p

» Accordlng to BELD for developed areas, MDEP has utilized a “waiver prov181on” at the

* property line in certain cases. This is appropriate when there are no noise-sensitive land
uses at the property line and the adjacent property owner agrees to waive the 10 dBA
limit (Exh. EFSB-HS-2, Att. at 7-1). S

36 An example of a “pure ¢ tone™ is a fan with a bad bearing that is producing an

“objectionable squeallng sound (Exh. EFSB—HS 2, Att. at 7-2).
7 The nght Department also compared measured sound levels and the antlclpated Increase
in noise at its property line with an adjacent CITGO facility (Exh. EFSB-HS-2, Att.
at 7-12). The Light Department indicated a likely increase in noise at this location above
the 10 dBA allowed by MDEP policy (id.). BELD stated that it was pursuing a waiver of
MDEP noise policy for this location and provided a letter from CITGO indicating
CITGO’s agreement with BELD’s pursuit of said waiver (id. at 7-12 and App. F).
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. proposed Watson Station, conducted at seven locations during the period from June 16 through

June 20, 2006 (Exh. EFSB-HS-2, Att. App. E). The Light Department also provided
supplemental measurements conducted at two locations within the former Fore River shipyard
during Deceniber 8-13, 2006, (Exh. EFSB-HS-2, Att. at 7-3). The Light Departmerit stated that
the selected locations generally correspond to the nearest sound-sensitive ,locatidns in various
directions from the proposed site, as Well as higher elevation and cross-water residential
locations (yj_) -The Light Department indi'catedlthat it measured nine short term and five

continuous monitoring sound levels during 98- and 108-hour periods (id.). The Light

Department stated that it co-located its five continuous monitoring locations with five of the

short term-monitoring locations (id. at 7-3). _
The Light Department stated that the results of its measurernents indicated ambient (Ly,)
sound levels in the surrounding comrmunity areas rangiﬁg from 36 to 42 dBA during the quietest

part of the nighttime period (Exh, EFSB-HS-2, Att. at 7-3; Tr. 1, at 67-68).* From this range,

the quietest levels were at the two locations south of the Potter Road property, including 36 dBA

near BELD’s southwest property boundary on Glenrose Avenue, and 37 dBA at Trefton Drive

' and Ferricroft Road (Exh, EFSB-HS-2, At at 7-5 t0 7-6).

The Light Department provided analy31s of community noise levels at residential unit
property line receptors with operation of the proposed facility, inéluding estimates of noise
impacts for both a‘basé'case of noise mitigation and a case it currently proposes that includes
supplementai noise mitigation. The Light Department indiéate‘d that under its base case, without

supplemental noise mitigation measures, combined project and background noise at residences

“on Glenrose Avenue would likely be as high as 18 dBA above nighttime armbient levels (Exh.
- BELD-1, at 4-30). The Light Department indicated it therefore devéloped its case with

supplemental noise mitigation, including increasing the length of the silencer for SCR by six feet,

doubling the thickness of the SCR shell steel, inserting a 14-foot silencer in the stack; installing

-on-site sound barriers in strategic locations, and reorienting the combustion turbine generator

38 The quictest nighttime period occurred on Sunday night (Exh. EFSB-HS-2, Att. at 7- 3;
- Tr. 1,at 67 638).

[121]



caducdll

39

EFSB 07-1/ - Page 37
D.T.E/D.P.U. 07-5 ' :

(“CTG”) arrangement 180 degrees so the gas turbine air inlets would face northward, away from -
the residential area to the south (id. at 4-30 to 4-31; Exh. EFSB-HS-2, Att. at 7-17). The Light

Department indicated that under its proposed case, with supplemental mitigation, noise impacts

.above ambient at the residential receptors would range from 0 to 8 dBA at the quietest hours of

night and from 0 dBA to 4 dBA during daytime and evenmg (Exh. BELD 1, at 4-31 to 4- 34)
The Light Department also provided estimated day-night sound Ievels (“Ldn”) % with and

) w1thout the proposed facﬂlty, basod on its June 2006 momtormg at two locatlons near the

southwest and southeast BELD property boundaries. and at a third location across the Fore Rlver
in Weymouth (Exh. EFSB-H-10). For three 24-hour perlods (mld-mght-to-mldmght)- at the two
BELD property line locations, L levels that ranged from 50 dBA to 56 dBA without the projeot
would range from 53 dBA to 57 dBA with the projs ect tid ). Atthe Weymouth location Ly

- levels that ranged from 53 dBA to 58 dBA without the project would range from 54 dBA to 58

dBA with the project (id. ). o

~ The nght Department con31dered but does not propose two additional optlons for noise
limitation, an enhanced enclosure package and a soun_d barrier wall along the south boundary
(Exh. EFSB-HS-2, Att. at 7-21 to 7-22).40. The Light' Department indicated that the enhanced

enclosure package would provide 0-2 dBA of'further noise redﬁction at the residential receotors

ata cost of $1,075;000, while the sound wall; at a cost of $175,000-$250,000, would provide

mitigation effective at only a limited number of adjacent residences. The Light Department

further indicated that the sound wall would be effective under some, but not all; weather

L, is the 24-hour equivalent sound level, calculated with a 10 dBA “penalty” added to
nighttime noise levels (as defined by USEPA, from 10:00 p.m. to 7:00 a.m.) (Exhs.
EFSB-H-3, EFSB-H-10). USEPA has identified an outdoor Ly, of less than or equal to 55
dBA in residential areas as thé noise level requisite to protect publlc health and welfare

with an adequate margin of safety against activity interference and hearing loss (Exh.
EFSB-H-3).

The Light Department also considered the option of enclosing the proposed generating
units (Exh. EFSB-N-10). The Light Department indicated that enclosure would result in
somewhat reduced noise impacts, but that the additional cost to the project of enclosure
construction would be as much as $13,000,000 (id.). '
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conditions (Exh. EFSB-HS-2, Att. at 7-215. The Light Department argued that neither option for
further noise reduction would be cost-effective (id. at 7-21 to 7-22; Exhs. EFSB-RR-5; EFSB-
RR-G; Tr. 1, at 67-77).4 | | |

The Light Department explained, that based on a rerun of its sound model with the CTG-
enhanced enclosure package, the package would decrease the contribution of each CTG by 5
dBA, with noise from other plant components unchanged (Exh. lEFSB-HS-Z-, Att. at 7-21). The
Light =Departinent stated that total plant-only sound levels at receptorsjdécreased by 1-2 dBA at
all receptors (id.). When combimed with the lowest nighttime background Ly, sound levels, the -
package lowered overall sound levels by'0-2 dBA (id.). The Light Department argued that, while
technically feasible, it would not be cost-effective to spend over $1 ,000_,000 more to reduce
quietest n_ight sound levels by 0-2 dBA givén that sound level changes of 3 dBA or less are not
noticeable in the comrﬁunity (id.). The Light Department argued that the enhanced enclosure

package would not represeht best availablé noise control technology (“BANCT”) (id.).

| ~ The Light Department also provided a sound level 'evaluatibn'bésed on Qperatioﬁ of both
the proposed Watson Station and the existing Potter II facility (Exh. BELD-1, at 4-36 to 4-37).
The Light Departme_rit’s evaluation indicated. that, rwith the Light Department’s proposed noise
mitigation, maximum increase at receptors over nighttime and day/evening background sound -
levels would be 12 dBA and 8 dBA, respeét—ively (id.). The Light Department emphasized that it

was unlikely that both facilities would run simultaneously at night il'nless_there weré significant

4 The Light Department indicated that it modeled a sound barrier wall on the BELD

property nearest the residents to the southwest (Exh. EFSB-HS-2, Att. at 7-21). The
Light Department indicated that the wall would vary in height from 16 to 26 feet, in

~ conjunction with the changing elevation of the road (id.). The Light Department stated
that the sound barrier wall would provide noise mitigation to only the nearest five or six
homes, and under some, but not all weather conditions (id.). BELD stated that sound
waves would bend over the top of the barrier as though it were not there (1) under
temperature inversion conditions, or (2) with wind speeds in excess of 10-12 miles per
hour downwind (i.e., along the direction of the sound path from the source to the
receptor) (id.). : ' '
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problems in the regional power grid (id.; Exhs EFSB-N-4-S; EFSB-G;Z(S) at 4-14).%
The nght Department indicated that construction would likely occur over ten months,

durmg which it would normally construct on weekdays from 7:00 a. m. to 5:30 p.m. (Exh. EFSB-

N-7). The Light Department stated that it might also schedule Saturday work when necessary,
for exa.nip_le, in the event that site work is delayed by bad weather (id.). The Light Department
stated that some evening work might also be necessary,'but.that such work would nortneliy be

limited to, for e}tample,_ inspections or to connecting piping_ and wiring (id.). The Light

- Department also indicated that it might schedule delivery of oversized components to avoid

traffic, generally at night or over weekends, but that scheduling of such deliveries would be done
in consultation with state and Braintree police (id.). The Light Department indicated that BELD
and its contractors would, to the extent possible, limit work to normal weekday. work hours (id.).

With respect to mitigating noise impacts of construction, the Light Department stated that

it would use its website; mailings, arid local press to keep residents and customers apprised of

construction prog;ess‘(@). The Light Department indicated that it would also identify a -
representative to field. questions comments, or complaints from local residents and officials

(id.). The Light Department stated that contact information for the commumty 11a1son would be

_ pubhshed in area newspapers and pOSted on the BELD website (id.).

With respect to operational noise testing, the Light Department indicated that a one time
noise test is.typically required as part of the MDEP Air Plan Approval Application process

sometime within 90-180 days after facility start-up (Exh.- EFSB-N-8). The Light Department

stated it was agreeable to conducting another sound leve] test during its second Ayear of operation,
noting that, to avoid seasonal differences, it would do so at the same time of year as the MDEP-
required test (id.). The Light Department stated that expected receptor stations would likely

include the three nearest residences to the south of the proposed facility along Glenrose Avenue,

a2 With respect to Fore River Station in Weymouth, the Light Department stated that it -

could not anticipate the number of hours that the facility would likely run in the future
(Exh. EFSB-N-4-8). The Light Department stated, however, that EPA monitoring of
Fore River indicated that the facility operated approximately 80 percent of
daytime/evening hours and 20 percent of nighttime hours (id.).
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the nearest residence across the Fore River in North Weymouth, and the nearest residence across

the Fore River in the Idlewell neighborhood of Weymouth, to the southeast (id.). @

2. Analysis

The record shows that the Light Department has provided a comprehensive sound level

measurement study for the‘propos‘ed Watson Station as well as ambient sound levels in the

‘community surrounding the proposed project. The record shows that with implementation of the
Light Departinent’s proposed noise reduction measures, noise impacts at residences closest to the

- proposed facility would be at most 8 dBA above ambient in the quietest nighttime hours, and at

most 4 dBA in day/evenmg hours. _
“The record: shows that simultaneous operation of the proposed Watson Statlon and the

existing Potter II facility would potentially increase noise in the vicinity of the L;ght .

. Départment’_s Potter Road property‘by 12 dBA over nighttime and 8 dBA over day/evening

backgfbu’nd sound I_évels. The record also shows, however, that the Light Department’s prt’)posed '

"and existing facil'ities‘ are unlikely to operate at the same time assuming proper function of the

regional power grid.

The record demonstrates that, if evaluated against the quietest modeled nighttime noise

levels, the maximum residential noise impact of Watson Station would be an increase of 8 dBA,

- which falls within the range of noise increases that have been ac‘ceptéd by the .Siting Board for

projects at comparable sites without existing gencration operation at ni ght. In general, the Siting
Board considers noise increases at an already noisy location to be more significant than noisé

increases in other areas. See Slthe West Medway Decmlon 10 DOMSB at 327-328. In cases

where measured background and calculated fac111ty noise levels at the most affected res;dentlal
receptors were nelther unusually noisy (e.g., noise levels substantially exceeding the EPA’s 55-

dBA guideline) nor unusually quiet, the Siting Board has accepted or required facility noise

# The Light Departmenf identified the receptors where testing would occur as R1A, R24,
and R3A along Glenrose Avenue, R3S in the Idlewell neighborhood, and R7 in North
Weymouth (Exhs EFSB-N-8; BELD 1, at Fig. 4.3-2). :
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mitigation which was sufficierit to hold residential Ly, increases to maximums of 5 to 8 dBA.

IDC Bellingham, 9 DOMSB at 311; ANP Bellmgha:m 7 DOMSB at 190; Berkshlre Power
Deveionment Ine. 4 DOMSB 221, at 404. '

The record shows Vthat an additional noise reduction of 0-2 dBA from the enhanced

enclosure paokage is possible, at a cost of approximately $1,075,000. The record further shows

 that noise reduction is possible with installation of a sound barrier wall, constructed at a cost of

$175,000 t0 $250,000. The Siting Boord notes that the total expenditure for 0-2 dBA noise

mitigation gained' would bea small percentage of project cost, but that the expenditure would not
‘guarantee mltlgatlon closer to 2 dBA. * The Siting Board also notes that the demgn of the
proposed facﬂlty as a peaking unit is likely to result n operation of the proposed facility at tlmes

different than the quietest night hours (when demand for clectnc power generation is generally

lower). See Sithe West Medway Decision, 10 DOMSB at 325. The Siting Board concludes,

 therefore, that in the present ‘instaric'e the tradeoff of expenditure for likely mitigation of noise

impacts would not be cost effectlve

- The record shows that the Light Department stated it would conduct operatlonal noise"
testing‘once during its second year of operation in add1t1on to testing required by_ MDEP at
facility start;up:. The record shows that the Light Department’s pi‘oposed second period of

operational noise testing would occur at the same time of year as -thé first peﬁod of testing in

~ order to minimize seasonal differences. The Siting Boaid n_otes‘the value of such repeét testing

in ensuring that the pfoposed facility operateé within the noise paramecters to which BELD has
committed itself. | |
The recard shows that the Light Departiﬁent is also committed, to the extent possible, to

limiting the work of BELD and its contractors to weekdays from 7:00 a.m. to 5:30 p.m. The

- The Siting Board notes that the Light Department suggests that a sound level change of 3
dBA or less would represent a barely perceptible difference from BELD’s proposed noise
levels. However, to say that a 3 dBA increase would not be noticeable is not to say that
the difference between a 6 dBA increase and a 9 dBA increase, both of which are.

-noticable amounts of increase, would be barely perceptible or would not result in

_ different levels of possible concern to residents. See Silver City Energy Limited
Partnership, 3 DOMSB 1, at 333-335, 337 (1994). |
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record shows, in addition, that the Light Department would confine evening work to quieter

activities such as, for example, inspections or connecting piping and wiring. The record shows,
however, that the Light Department anticipates the possibility of Saturday work, if, for example,

bad weather or other unavoidable delay slows construction. The record further shows that the

- Light Department may undertake, in consultation with state and Braintree police, evening or

weekend delivery of oversized equipment or compohehts to take advantage of the lighter traffic

_ typical during those hours.

The Sitirig Board notes that the potential negative impacts on residents of evening and

" weekend work may be minimized if the Light Department intends that work undertaken at these

times will not include noisy construction activities. Based on the record, the Light Department

further intends to establish lines of communication to inform residents and others of its

construction schedule and to provide opportunities for questions, comments, and complaints.

We note, however, the possibility of noise impact issues arising from construction -

activities at times other than during the typical workweek timeframe of Monday through Friday,

-7:00 am. to 5:30 p.m., or from the operation or performance of the proposed facilities once on-

line. The Siting Board therefore directs BELD to confine noisy construction activities to

weekdays from 7:00 am. to 5:30p 1., and to limit weekend construction to Saturdays, bet’wéen

‘.t‘he hours of 8:00 a.m. and 5:00 p.m., such constr_ucftion to be undertaken only when hecessary,

for example, in the event that site work is_ delayed by bad weather. The Siting Board furthgr
requires the Light Department, if éCheduIing delive_ries?of large equipment‘in low-traffic periods
including evening or nighttime hours or on weekends, to notify residents and Braintree and state
poli'ce'ofﬁcials of such upcbming équipmeht deliveries, and to work with residents and

resp_onsible officials to minimize disruption and noise impacts associated with such deliveries.

- The Siting Board also requires the Light Depé’rtme_nt to submit to the Siting Board the results of

BELD’-SV'-start_-up and second period operational noise testing, and resolution of any problems that

may have arisen,
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Accordingly, the Siting Board finds that the noise impacts of the proposed facility,

conditioned on the requirements noted above, would be minimized, consistent with minimizing

cost.

G, Safety
~ This Section describes .the safety imp'act of the proposed project with regard to overall-
safety, materials handling and storage, fogging and icing, emergency response, and existing |
hazardous conditions. 7 o _
| BELD stated that, és the long-time operator of Poiter I and Potter I, it already has an

| experienced staff of in—house enginéers, plant operators and'main.tenancé personnel (Exh. BELD-
1,at 4-71). Acbording to the Light Department, it has a longstanding and serious commitment to |

safety in all aspects of the operations and would bring this commitment to the opération of the

| new Watson Station (id.). BELD stated that the proposed project design would inélude the

following safety features: (1)"a standing emergency response contract with Fleet Environmental

of Randolph, MA; (2) monitoring and automatic shut-off équipment_for_ both the naturall gas

- delivery point and the ULSD oil pipeﬁne supplying the proposed facility; (3) a bermed area for
unloading aqueous ammonia _tb gether with fast-action shut off valves on all delivery vehicles;
and (4) _fully diked ammonia storage with a level gauge monitored in the control room (Exhs.

- EFSB-HS-6; BELD-I, af 4-72 t0 4-74). In the event fhat the tank level were to fall atan
‘abnormal rate, an al‘anﬁ Would be aétivated and emergeicy response procedures initiated (Exh.
BELD—I, at4-72 to 4;7'4). 'BELD stated that its emergency respoﬁders from the Town of
Braintree and mutual aid communities ‘(Quincy and Weymouth) would ‘be invited to the p'laht in
advance of commercial operations for orientation and a review of plannedl emergency respoﬁse

procédtires (id. at 4-71).

1. Materials Handling and Sforagg
BELD stated that the proposed Wa'tsronVStation would use natural gas as its primary fuel
with ULSD as the alternate fuel (Exh. BELD-1, at 4-72). ULSD for both Potter Il and the
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proposed Watson Station would be provided by a terminaling agreement with the adj oining
CITGO marine terminal (id.). BELD stated that ULSD Would be conveyed from a fully diked
tank at the CITGO terminal to an upgraded pipe to BELD’s Potter II Station (id.). A short run of
new pipeline would convey the ULSD from Potter II to the proposed facility (id.). As aresult, oil
storage would not be necessary on :the BELD property (id.).

BELD stated that should there be a minor leak in the ULSD system, the supply would be
shut off and trained BELD personnelrwould respond using on-site containment and cleanup .
eqnipment and materials (Exhs. EFSB—HS-G; BELD—l, at 4-74). BELD’s standing enlergency
response contract with Fleet Environmental would also be in place for a more significant release
(Exhs. EFSB-HS-6; BELD-1, at 4- 74). A

BELD stated that 19 5 percent aqueous ammonia would be stored in a 15,000 gallon
welded steel single-walled storage tank to be located m the vicinity of the generators which

represents about 30 days of storage at the maximum usage rate (Exhs. BELD 1, at 1-38 and 4-73;

' EFSB—HS-7) BELD stated that ammonia is the reagent used in the SCR system to control NO,

emissions (Exh., BELD- 1 at 1- 38)

According to the Light Department the vertical tank would be approxnnately 10 feet in
dlameter 25 feet in helght and would be placed in a full capacity (110 percent) concrete dike
(Exh. EFSB-RR-8). The surrounding dike would be- approxnnately 19.3 feet square with side

~ walls approx1mate1y 6 feet high (id.). The dike would include a layer of small floatable spheres

used to munnnze the amo_unt of exposed surface area of the ammonia solution in the event of a
leak or spill (id.).. Minitnizing the exposed surface arca of the ammonia solution would reduce
the rate of ammonia evaporation and resulting a1rbome concentrations m the event of a spill or
leak (Exh BELD-1, at 4-74). ,

The Light Department proposes to equip the tank with a level gauge, monitored in the
control room (Exh. BELD- 1‘, at 4-74). Tn the event that the tank level were to fall at an abnormal
rate, an alarm would be activated and emergency resnonse procedures initiated. BELD stated

that in the event of a small leak (at a valve or pipe joint), BELD plant personnel, wearing

_ appropnate protective gear, ‘would initiate corrective measures (shut off control valves) or make
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repairs as qﬁickl’y as possible (1d.). In the event of a tank failure or rupture, pldnt personnel and a
pre-arranged emergency response contractor would respond 'é.s required by, among othér things,
pumping the contents of thé dike area to emergency response tank trucks (id.). BELD notes that
it would no‘tify local emergency response agencies (id.).

Aqueous ammonia would be delivered by a chemical tanker from a regional commercial

supplier and BELD would expect to receive one truck delivery per month {Exhs. EFSB-HS-6;

- BELD-1, at 4~73). According to BELD, a typical tanker has a capacity of approximately 6,000 o

gallons (Exh. BELD-1, at 4-73). Tankers would be unloaded in a bermed area equipped with a-
drain to a below ground sump. The bermed area above the sump would be sized for the full

volume of the delivery tariker (i.e., approximately 6,000 gallons) (Exh. EFSB-HS-6). The

unloading would be accomplished by rﬁeans of heavy duty rubber hoses connected to a

permanent pump/pipe system which transfers the ammonia solution to the adjoining diked

- storage tank (id.). According to BELD, the delivery trucks would be equipped with "‘faét-action”

shut-off valves in the event that a leak or other problem occurs (id.). A BELD plant opeérator and _
the delivery driver would stay with the truck for the entire uriloading process (id.).

BELD modeled a wbrst-case scenario release of ammonia from the storage tank using
two methods: (1) EPA’.s Offsite Conséquencés ‘Analysis Guidelines; and (2) the Ameriban
Industrial Hygiene Association’s (“ATHA”) Emergency Response Planning Guidelincs-(“ERPG”)
(Exhs. EFSB-HS-4; EFSB-HS’—S). BELD states that the modeling r“conservati‘}el)f’ assumes a -
full tank spill, and wind spéed at 1.5 meters/second (3.4 _miles per hour)' (Exh. EFSB-HS-4).

The modeling, based on the _EPA’S Offsite Consequences Analysis Gﬁideline, used an
ammonia conceritration of 200 parts per rhijlion (‘i)pm”) as the maximum off-site level or tdxic
endpoint (Exh. EFSB;HS-S). BELD states that the EPA’s Emergency Re_spon'sel.Planning
Guidance defines the toxic endpoint as:

the maximum airborne concentration below which it is believed nearly all
individuals could be exposed for up to one hour without experiencing or-
developing irreversible or other serious health effects or symiptoms that could
impair an individual’s ability to take protective action (Exh. EFSB-HS-4).
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‘The Light Department’s m'odeling computed the location of the toxic endpoint at 405 feet from

the storage tank (Exh. EFSB-HS-5). To apply AIHA’s ERPG, BELD used a separate model

developed jointly by the Office of Emergency Management of the EPA and the National Oceanic
“and Atrhospheric Administration (“NOAA”), known as Aerial Locations of Hazardous

Atmospheres (“ALOHA”) ALOHA is an emission estimation and air quality dispersion model

for estimating the emission rate movement and dispersion of gases released into the atmosphere.

The ALOHA modehng used an ammonia toxic endpoint value of 150 ppm, in accordance with a

2006 update of the AIHA modified toxic endpomt guideline for ammonia, known as ERPG-—_Z-

(id.).* - _ | ' |

The record shoWs that in the case of a full tank release and worst-case metcorological
conditions (1.5 meters/second wind epeed) the modeled distance to 150 pprh- of ammonia is 405
feet (Exh. EFSB-HS- 5 atn. 2). Aecording to BELD, thlS distance is within the BELD property

with the excepnon of a small portlon of the adjoining CITGO site, Wthh is normally unused and

AIHA has developed ERPGs for a large number of chemicals that can potentially be
released into the air, mcludlng ammonia. A series of three EPRGs was recommended for
ammonia, mcludlng '

» - ERPG-3 level of 750 ppm, which is defined as the maximum alrbome
| _concentration of ammonia below which it is believed all individuals could
be exposed for up to one hour without expenencmg or developmg hfe-
threatening health effects. -

- ERPG—Z Ievel of 150 ppm, which is defined as the maximum airborne
_concentration of ammonia below which it is believed that nearly all |
. individuals could be exposed for up to one hour without experiencing or
-developing irreversible or other serious health effects or symptoms, which
could impair an individual’s ability to take protective action.

=  ERPG-1 level of 25 ppin, which is defined as the maximum ajrbone
c¢oncentration of ammonia below which it is believed that nearly all
individuals could be exposed for up to one hour without experiencing
other than mild, transient adverse health effects or without perceiving a
clearly defined, objectionable odor.

Exh. EFSB-HS-5, at 2. : o
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is not accessible to the public (id.). However, portions of the Light Department’s main

administration building and the parking lot for the administration building are located within this

same 405 foot distance (Exh. BELD-1, at Figure 4.5-1). Members of the publié are in the
administration building on a regular basis (Tr. 2, at 232). |

~ The closest residence to the BELD property is approximately 600 feet away from the
proposed facﬂlty (Exh. EFSB-RR-20). At this distance, the calculated ammonia concentration

* using the ALOHA model is 70.4 ppm, using an assumed wind speed of 1.5 meters/second (id.). :

In response to a record request of the Siting Board staff during thé evidentiary hearings,

BELD examined a number of ways by which the modeled distances to the ERPG-2 150 ppm

guldelme level might be reduced (Exh. EFSB RR-8-C).
Optlon 1: Reduce the Footprint of the Dike

Instead of installing 2 19.3 foot square dike, this option incorporates a reduced footprint

* for the dike surrounding the tank equal to a 16 foot square (Exh. _EFSB-R_R—S—C at 2). The dike "
.~ itself would be approximately nine feet high, about three feet higher than the originél design (id.).

This option would reduce the surface area of the dike by approximately 60 percent, sufficient to -
reducc the ALOHA modeled distance at 150 ppm to 321 feet from the proposed facility (id. at
Table RR 8-1). Usmg the same input assumptions, the ALOHA modeled distance at 50 ppm

would be 567 feet from the proposed facility (id.).

Option 2: ]nstall a TaIler Thinner Tank

This optlon entails a taller, thirmer tank than the ongmally proposed design, thereby
allowmg the surface area of the surroundmg dlke to be reduced further than Option 1 to a 14 foot 7
square (id)). The tank would be 40 feet tall an_d eight feet i in diameter (id.). This optl_o_n.would
reduce the surface area of the dike to approximately 146 square feet,- sufficient to reduce the
ALOHA modeled disténce at 150 ppm to 294 feet from the proposed facility ﬁndcr F stability
(id.). Using the same input assumbtions, the ALOHA modeled distance at 50 ppm would be 519

 feet from the proposed facility (id, at Table RR-8-1). According to BELD, this option would be

more expensive to build and might require some structural bracing (Exh. EFSB-RR-8-C at 2).
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Option 3: Two Smaller Tanks Instead of One Tank

This optlon would use two tanks each with onc haif the volume of the ori ginally designed
tank. Each tank would be 20 feet tall and eight feet in diameter with an exposed dike area of 146

_square feet for each tank (id.). Assuming a failure of one of the two tanks, the modeling results

- would be the same as. OptiOn 2, above (id.). BELD estimates the incremental cost of Option 3 at

approx1mately $60, 000 (id.). Accordmg to BELD, this demgn would result in some mcreased
opcratlonal complexity (i (___) '

Optlon 4: Usea Larger Tank with a Lower Concentratlon of Ammonia
This option contemplates a smgle tank that holds twice the volume of the originally

‘designed tank, rbut at a concentration of ammonia that is one-half that of the originally proposed

19 percent aqueous ammonia solution (i.e., 9.5 percent) (id.). Thlrty thousand galIonS of 9.5

percent aqueous ammonla would be stored in a 13 foot diameter, 30 foot high tank and placed in

a 12.5 foot high, 199 foot square d1_ke @ad.). Accountlng_fo; the more dilute aqueous anmmonia,

the ALOHA modeled the distance at 204 feet to the 150 ppm level using F stability conditions

(id. at 3). Using the same input assumptions; the ALOHA modeléd distance at 50 ppm would be

357 feet from the pfc_;pbsed facility (id. at Table RR-8-1). -
Option 5: Exclose the Tank |

Option 5 places the proposed éingle wall tankfn a building enclosure. The enclosufe

i would be approximately 30 feet high and could be buil‘t using the required dike as a foundation or

footing (Exh. EFSB-RR-8-C at 3). The metal s'id'ec.l.building would be éssentially airtight with

the exception of a powered ventilation point and ten foot stack at the top-of the building. The

.ehcldSed tank design would have a modeled maximum 'concentration of 9'ppm {(using SCREEN3

modeling). This maximum Ihoc_leled maximum concentration is at a distance of approximately

328 feet (id.). The cost of such an enclosure is expected to be less than $100,000 (id.).

- BELD argues that it would be willing to modify its original dike design to the smaller:

| footprint represented in Option 1 (BELD Brief at 79, citing Tr. 3, at 353-354). Accordingto

BELD, none of the other opti-o,ns is feasible or warranted because each (1) adds significant cost to

the proposed facility without sufficient benefit (double walled tank, building enclosure, two
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tanks); (2) is both expensive and technically problematic (urea pellets, a tall thin tank); or (3)

- would put the proposed facility’s performance guarantees at risk (9.5 percent solution) (1d. at 79,

_ giting Exhs. EFSB-HS-7, EFSB-11S-8, EFSB-HS-9, EFSB-RR-7, EFSB-RR-8-C; Tr. 3, at 387-

388). BELD maintains that approximately 15 power plants in Massachusetts use SCR systems
for NOy, control, and all of these plants have beén transporting and storing agqueous ammonia iﬁ a
19:5 percent solution safely for many years (BELD Initial Brief at 79, citing Exh. BELD-1, at 4-
72; Tr. 3, at 395). | | ' | |

BELD stated that regencration of the proposed facility’s trailer mounted demineraliiatibn :
system wouid be conducted off-site, eliminating the need to store the tybicai regeneration

reagents on-site (Exh. BELD-1, at 4-74). S'imilarly,, the simple-cycle design does not have a Heat

Recoifery Steam Generator or a-wet mechanical cooling tower. As a result, antiscalants,

corrosion inhibitors, oxygen scavengers,lbio‘cides and cher'c_hemicals required for such systems |
are not ﬁecessar_y (id.). ,

" According to BELD, the combustion turbine compressor sections are periodicaly washed .
usiﬁg a wéter, wash detergent, which is stored in 55-gallon drums in a properly designed drum _
storage area (id.). BELD stated that other maintenance-related chemicals such as-degreaséfs,
parts cieaners, and paints would be stored on-site in appropriate containers in a properly desi gned

storage area (id.).

2. Emergency Response

BELD stated that its existing Spill Prevention, Control and Countermeasure Plan (“SPCC _
Plan”) for the Light Department’s Pottef Street p#operty would be revised in the first quarter of
2008, and again once Watson Station construction is completed to address'oil storage and |
handling (Exh. EFSB-HS-3). BELD’s current SPCC plan does not includ.e measures for

ammonia handling, stbrage and contingency response (id.). BELD stated that it would developa -

- plan with procedures to address the delivery, transfer and storage of aqueous ammonia (id.). This

plan would also address appropriate contingency response plans (ii,).,
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~ Inthe fall of 2008, BELD plans to provide supplemental safety training to the Braintree
Police and Firé Department at its proposed facility (Exh. EFSB-HS-12). BELD stated that it
would purchase the'neceésary safety equipment in the event pf a spill (e.g., protective suits,

monitors, etc.) and pre-stage this equipment at an accessible location at BELD’s site (id.). BELD

indicated that it would inform its on-call hazardous materials cl_ean'up firm that aqueous ammonia

is to be unloaded and stored on-site (id.). The on-call contractor would be involved in the

supplemental. trairling and response planning (id.). BELD stated that in addition to the trained

fire, pollce and BELD personnel, there is a Regional Hazmat Team trained to handle chemrcal

spills that would serve as a backup to the local trained personnel (id.).

3. . Analysis _

BELD has demonstrated that it would properly Storé and handle oil and other non-fuel
chemicals in accordance with applicable public safety standards and that it would have in place
secondary systems to contain chemical spills or releases. The record also demonstrates that
BELD has proposed to store 15,000 gallons of aqueous ammonia in a smgle-walled storage tank,
arguing that this arrangement adequately protects nelghb_ormg properties and that using double-

walled construction is not a typical practice within the generating i'ndustry However, it appears

f['OIIl the record that in the event of a worst-case ammonia 1'6163.86 ammonia concentratlons Of

200 ppm would occur in the pubhc parkmg lot-outside BELD’S admmrstratron offices. The
parking lot is directly adjacent to the administration building where membcrs of the public come
to pay their bills and arrange for eléc_trié and cable service. Indeed, the record indicates that the
concertration of ammonia at the administration building itself would be approxi‘mately 150 ppm.
* Further, as part of the Project’s Chapter 91 licensing, BELD is perosing,a means for
open space and recreation at the site by creating-pﬁbli‘c‘access to the Weymouth Fore River
waterfront, including a planncri séé.ting area approﬁcimately 225 feet away from the planned
ammonia tanks, the location o_f which would measure well above 200 ppm in the event of a
catastrophic failure of the ammonia s‘rorage tanks. The Light Department’s modeling analysis

indicates that Optioh 4 (the “Dilution Case”) provides the greatest mitigation benefit among
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Options 1 through 4, but still results in a concentration of 150 ppm et,approximately the same _
distance as the closest edge of the public pe.rking lo.t.adj acent to the administration building. We
also note that BELD ealculated a concentration of 70.4 ppm at the closest residence to the BELD
property. While the Siting Boardlrec':ognizes that the possibility of a catastrophic spill is remote,

_ it is nonetheless desirable to protect the general public from this level of impact. Soutnern

Energv Kendall, 11 DOMSB 255, at 352-353 (2000). In previous cases, parties have generally

- proposed plans for an enclosure of thelr ammonla tank(s). 1DC Bellingham, 9 DOMSB at 317,
- ANP Blackstone 8 DOMSB 1, at 179 ANP Belhngham 7 DOMSB 39, at 151 Brockton Power,
157, at 226 Sithe Edgar, 10 DOMSB 1, at 98.

BELD maintains that the increased cost of a structure to enc_lose the aqueous ammonia

) storage tank is not Wal_"ranted'at the Potter Road site. The Siting Board disagrees. As described

. above, ammonia concentratione of 150 ppm (the so-called “toxic endpoint”j is the maximum
airborne concentration of ammonia below which it is believed that nearly all individuals could be-

.-expnsed forup to one hour wifhout experiencing or developing irreversible or other serious

 health effects or symptoms, which could impair an individual’s ability to take protective‘action
We note that the cost of an enclosure is not proh1b1t1ve or unreasonable in comparison to the total
cost of the project and is justlﬁed to prov1de an adequate level of safety to the pubhc The Smng
Board therefore finds that the use of a bul_ldmg enclosure surrounding the-proposed ammonia

tank is reasonable ._based on the facts in this case. Accordingly, the Siting Board requires the
Light Department to enclose its ammonia tank. ' |

BELD has 1ndlcated that it 1ntends to develop emergency procedures and response plans

similar to those found acceptable n earher Siting Board decisions; however, BELD has not yet
developed such plans. Accordmgly, the Siting Board directs B_ELD to: (1) update its SPCC plan '
consistent with the operation of Watson Station; and (2) develop a‘pl‘an with procedures to
address the delivefjr, transfer and storage of aqueous amrnonia together with contingency

response plans.
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Accordingly, the Siting Board finds that with the implementation of the above conditions -
requiring an enclosed ammonia storage tank and emergency response plans, the safety impacts of

theproposed project would be minimized.

H. Trafﬁc

1. Descrlptlon

Th1s section describes trafﬁc issues associated with the proposed facility and site, and

o _potentlal mltlgatlon

- The Light Department stated that the proposed facility would be on BELD property at the
end of Potter Road (Exh. BELD-1, at 4—40) The Light Department indicated that Potter Road
mects Route 53/Quincy Avenue, a four lane und1v1ded roadway, at a signalized mtersectmn (id. )

The Light Department further stated that Qumcy Avenue serves a mixture of residential,

, comrnerc1al and industrial areas (id.). The nght Department mdleated based on Year 2005
: Massachusetts Highway Department (“MHID™) trafﬁc count data, that Qulncy Avenue cames an

approx1mate daily average of 18,000 vehicles (id. at 4-42).%*" The Light Department stated that
MHD data indicated that traffic along Route 53 had decreased approximately 22 percent, from
approximately 23,000 to 18, 000 vehlcles between 2002 and 2005 (1d.).

The Light Department stated that BELD controls the property on both sides of Potter
Road, and has installed a remotely-operated gate on Potter Road about 100 feet from the Quincy
Avenae intersection (Exh. .BELD—I , at 4-40). The Light Department indicated that the éate_ is

normally open during business hours to give BELD customers access to the BELD administration

The Light Department also reported results of a Year 2005 Rizzo Associates study,
conducted for a project at 464 Quincy Avenue, about one half mile north of the

- intersection with Potter Road (Exh. BELD-1, at-4-42). The Rizzo Associates study

. counted approximately 21,700 weekday trips, with peak volumes from 7:30 am. to
8:30 a.m. (approximately 1,700 vehicles) and from 4:30 p.m. to 5:30 p.m. (approximately
1600 vehlcles) (d). -

4 The nght Department suggested that some of the decline was attnbutable to completlon

of major construction in the area, including construction of the Fore River Generating
Station in 2003 and MWRA facilities in 2004 (Exh. BELD-1; at 4-42).
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building (id.). The Light Department stated that Potter Road is also used for access to the BELD
complex by delivery vehicles and BELD’s 105 current employees (id.). The Light Depamnent

stated that it provides parking for its employees in a surface lot adjacent to its administration

- building and designateé additional parking spaces nearby for customers and visitors (id.). The

Light Department indicated that the majority of its staff works a typical five day a weck schedule;
however, positions in electrical system and power plant operations are staffed seven days a week
16 hours per day and 24 hours per day, respectlvely (id.). '

The Light Department indicated that normal construction hou.rs would be 7:00 a.m. to

5:30'p.m., Mondays through Fridays (Exh. BELD-1, at 4-42). The Light Department indicated

that it would provide pa.rking at the proposed project site or at the abutting CITGO property for

construction workers (id.). BELD antiéipates that its construction crew would arrive somewhat -

in advance of moming peak traffic hoﬁrs and would depart before or during evening peak traffic
id).*® The Light Départment stated that constructiﬁn of the proplosled project, over

approximately 10 months, would require 75.skilled workers onl average and a-,total of 125

‘ workers at most (id.). The Light Department estimated that its construction crew would therefore

add a maximum of 250 vehicle trips each :.day, or a maximum of 125 vehicle trips at each peak

traffic flow period (id.). The Light Department statéd that the anticii;ated increase would be one

_percent of average daily traffic volume on Route 53/Quihcy_ Avenue, and asserted that such a
- change (1) would be within the expected day-to-day variation in current traffic levels, and (2) '

“would still result in a lower volume-of traffic than that accommodated by Route 53 asrecently as-

2002 (Q at 4-42 to 4-43)
- The Light Department estimated that truck trafﬁc wouid vary over the stages of

| construction of the proposed proj ject (1d. at 4—43)_. : Approxnnately 15 trucks would enter the

“  The Light Department anticipated that most construction workers would arrive on site 10

“to 15 minutes before the start of their work day (Exh. EFSB-T-4). The Light Department
_stated that BELD and its Engineering, Procurement, and Construction (“EPC”) contractor
would not allow construction workers to use heavy equipment before 7:00 a.m. (id.). The
Light _Depaftment asserted that construction workers arriving before 7:00 a.m. would
therefore have no noise impact on abutters to the proposed site (id.; see Section IILF,
‘above). '
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proposed project site daily during site preparation in months one and two; approximafely 12
trucks per day would arrive for foundation construction and delivery of major equipment in

months three, four, and five; and approximately 10 truck shipments per day would be necessary

"fo_r equipment deiiven'es in months six, seven, and eight (id.). The Light Department stated that

after month eight, typical truck traffic. would decrease to approximately five trips per day, except
that 15 truck tripo per day would agamn bé necessary during the two-to-three _week' period when
paving occurs (id,). The Light Department stated that trucks using the site would travel to Route
53 via major roadways Route 3, Interstate 93, and Route 34, and would, with respect to area
roads, use truck routes previously designated for MWRA co_ns'truction (see n. 2, above) (Q)

The Light Department indicated that BELD would coordinate the scheduling of over-éize loads

-with state and local police (id.).*

The Light Department indicated that durlng operatlon of the proposed facility, aqueous -

ammoma dehvenes would occur one or two t1mes per month {Exh. BELD 5, at 9-6). The Light

_ ‘Department also indicated that it would truck Wastewater from the proposed site at the maximum

rate of one truck per month (Exh. EFSB-W-12). It would also remove and replace demineralizer

storage units by truck ona weekly basis {Exh. BELD-1, at 1-36).

2. - Analysis _ 7
The record shows that the Light Department’s proposed -facility would lie at the end of a
road used exclusively for access to BELD offices and facilities, including an existing power plant

and parking for visitors, service deliveries, and staff. The record shows that BELD’s access road

® The Light Department'stated that barge shipment of equipment for the proposed project,

especially the turbine generator units, would not reduce cost or improve safety (Exh.
EFSB-T-5). The Light Department stated that fo ship the turbines by barge, they would
first require transportation by road from the assembly plant in Mount Vernon, Ohio to a
suitable port (either Cleveland or, more likely, Philadelphia) (id.). The turbines would.
then require loading onto a barge and, upon arrival to the Boston area, off-loading to a
truck for the last leg of the journey (id.). The Light Department asserted that the
movement of equipment for the proposed projects on and off barges would only increase
the danger and complexity of the transportation process (id.).
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ties into a local four-lane roadway, Route 53/Quincy Avenue, at a signalized intersection. The
record also shows that Quincy Avenue currently ca_m"ies an average of 18;000 vehicles per day,
but has in relatively recent years carried as many as 23,000 vehicles, very likely due, at least in
part, to increased traffic from construction projects now ended. Based on a 2005 study of

weekday traffic for Quincy Avenue average moming and evening peak hour vqumes were 1,700

- and 1,600 vehicles, respectively, correspondmg to an average daily volume of 22,000 vehlcles

The record shows that building the proposed project would produce a temporary increase
in trips to-and from BELD’s-Potter Road property as a consequence of construc_tlon workers’
arrival and departure. The record also shows, however that the construction crew for the

proposed project would add, at most, 250 vehicle tnps per day, or 125 tr1ps each mornmg and

-evenmg, to local roads -- less than 10 pereent of morning and evening peak hour volumes on

Quincy Avenue. The record further shows that the early arrival (before 7:00 a.m. )of
construotlon workers would help to minimize 1mpaets of proposed project construction on peak
trafﬁc in the morning.

| ~ There remains some potential for worker departures to coincide with higher volume
traffic periods on local roads. Therefore, to reduce any congestion and thus help minimize traffic
impacts, the Siting Board requires the Light Department, as necessary, to stagger the departure
times of those. construction crew members whose work ends during the 4:30 to 5:30 evening rush
hour period. - | '

"The record shows that traffic congestion may also increase due to truck traffic associated

“with construction of the proposed project and its subsequent maintenance and operation. Truck

trips to and from _the proposed project site would vary according to the stage of construction, and -

would range' from five to 15 round trips duily over an approximately 10-month period. The

record shows that trucks wouid come and go primarily on routes previously desig:nated for truck

travel in conjunction with 1arge~sca1e construction projects in the vicinity of the proposed project.
The record’ shows that a small number of truck trips would occur on a weekly and

monthly basis to and ﬁ'om the proposed facility when completed, including a weekly trlp for
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deminerahizer storage unit replacement, a Inonthly trip to remove wastewater from the proposed
site, and one or two trips per month, on average, for aqueous ammonia delivery.

To minimize traffic safety and congestion issues that may arise from truck traffic

associated with proposed project construction and proposed project maintenance and operation,

- the Siting Board requires the Light Department, in consultation with state and local police, to use

all reasonable traffic mitigation measures, including the use of police details, as applicable.

Accordingly, the Siting Board finds that, with implementation of proposed mitigation and

the above conditions, the environmental impacts of the proposed facility would be minimized

with regard to traffic,

'L EMF
1. Description .
The Light Department prov1ded 1nformat10n with respect to sources of electromagnetic
ﬁelds (“EMF”) associated with operat1on of i its ex1st1ng and proposed facilities and expected

EMF Impaets on residential and other uses near the site and arca transmission lines (Exh. EFSB-

~ F-1). The Light Department 1nd1eated that the power from the proposed pI‘O_] ect would first feed

to an existing, on-site, 115kV switchyard via 300 feet of overhead lines, and from the switchyard

to underground 115 kV transmission lines that supply BELD’s distribution system and also

interconnect with the NSTAR power grid (1d ) ' |
The Light Department 1ndlcated that the proposed prOJect site, mcludmg the 115 kV

7 sWii;chyard, is surrou.nded on three of four sides by ocean or industrial property (id.). The Light

Department stated that, on the fourth side of its Potter Road property, to the south, the nearest
residen_ce_ is on Glenrose Avenue, approxim'ateiy 480 feet from the switchyard (id.). The Light
Department indicated that, at the boundaries of this property, with the proposed facility in |
operation, magnetic field levels would be below 'the level of 85 mil[igauss 7(“mG”) accepted in a
previous Siting Board decision, the 1985 MECo/NEPCo, 13 DOMSC 119, at 228-242 (id.). The
Light Department therefore asserted that at this level, EMF assoeiated w'ith clectrical
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transmission lines on the proposed project site would have no significant impact at the prbperty
boundaries of the closest residence to the proposed project, as well as elsewhere off-site (id.).

| ‘The Light Department conducted baseline monitoring of EMF Ievels at the boundari.es of -
its Potter Road property, including getaway line exit points, on July 11, 2007 .(Exh. EFSB-F-2).°
The Light Department asserted that baseline monitored levels of EMF at BELD property
boundaries were lower than levels typical of the edges of ﬁght-of~ways (“ROW”) for 115 kV
overhead transmission line circuits (id.). The Light Department indicated that aIthougH its Potter
I generation facility was not operating, 72 MW of | power supplied from NSTAR lines was
flowing to the BELD system through the on-site 115 kV switchyard (id. )

The nght Department stated that along Glenrose Avenue, adjacent to the south and

southeast boundary line of the Poiter Road property, monitored magneuc fields generally ranged

' from 1 to 2 m@G, with one readmg of approxunately 4 mG at a set of undcrground ducts. ex1t1ng

the Potter Road property near the mtersectwn of Glenrose Avenue and Vinedale Road (id.). The
nght Department stated that electric fields were in the range .of 1 to 2 volts per meter (*V/m”)

(id). | - o
' The Light Department relﬁdrted higher levels of EMF on other portions of the Potter Road

-property (id.). Based on th¢ information provided by the Light Department, near the switchyard

fence, at the west-southwest boundary line of the Potter Road propetty, and the adj oining CITGO

R t;enninai to the west, magnetic fields reached 20 to 35 mG, with electric fields of approximately

800-to 900 V/m (id.). “Along the east and northeast boundafy line of the Potter Road property,
abutting waterway and industrial area, electric and magnetic fields tanged from O to2 V/mand
0.5t0 2.0 mG, respectively (id.). The Light Department indicated that immediately above
underground ducts exiting the Potter Road property, at the Potter Road éntrance, magnetic fields
were a maximum of 8 mG (1(1 ). . - o

‘The L1ght Department also provided mformahon on area transinission lines extendmg

from the area of the proposed facility (Exh. EFSB RR-27). BELD indicated that the electricity

3 The Light Department measured 60 hertz (“Hz”) magnetic and electric fields at

approximately one meter above grade (Exh. EFSB-F-2).
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grid extends to both the north and south from Fore Rivér Station located across the Fore River
from BELD (id)). The Light Department‘ex'piained that four NSTAR 115 kV overhead circuits *
connect Fore River Station southward to Holbrook Station,* and that in Braintree, BELD 115 kV
undei‘gt’ound circuits are interconmected and extend in a loop between two of the NSTAR circuits
(id.).>* The Light Departmént also indicated that area transmission serves both BELD and Fore |

River generating facilities, which would total neaﬂy 1000 MW in capacity with the addition of

the proposed facility (Exh. EFSB-RR-27).

The Light Department stated that, given thgt an electric field is determined by voltége, the

proposed project would not affect electric ﬁelds‘ from arca transmission because no changes in

transmission voltage are proposed (Exh. EFS_B-F—I). The Light Department stated that, given

that magnetic field is determined by power flow or cﬁrrent, the proposed project would not

worsen rna'gnetic fields from area transmission because project op’eration would not increase

: "-power flows (1d ). The Light Department explamed that current demand on the downstream
: segment of area transmission lines is. basically determined by consumer load demands, whlch
-would remain unchanged with operation of the proposed project, and that current on the upstream

segment of area transmission lines would decrease with operation of the proposed facility (i (___)

The nght Department stated that BELD generation in excess of Braintree- demand would

' typlcally be dlspatched against, i.e., in lieu of either Fore River generatlon or generation in the

' The Light Department idéntiﬁe_d the four 115 KV circuits as lines 478-502, 478-503, 478-
508, and 478-509, collectively the “478 lines” (Exh. EFSB-RR-27).

The Light Department stated that two-115 kV circuits also connect Fore River Station to
‘New Boston Station to the north, via North Quincy and Dewar Street Stations, but that
‘the two cables to New Boston Station are often disconnected and carry current only on an

as-necded basis (Exh. EFSB- RR-27)

3 BELD indicatcd that the underground circuits interconnect with NSTAR line 478-502 at

Swift Beach Station, adjacent to the proposed site, and extend south to interconnect w1th :
NSTAR line 478- 509 at Grove Street Station (Exh. EFSB- RRa27)
% The Light Departrnent indicated that the generation capacity of Fore River Station is 775
MW, the generation capacity of Potter Il is 89'MW, and the generation capacity of the
proposed Watson Station would be 116 MW (20 © F rating) (Exh. EFSB-RR-27).
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Bellingham area, approximately 36 miles to the southwest (id.). The Light Department indicated
that in the former case, upstreain load (i.e., toward the Fore River generation facility) on the 478
lines would decrease, and downstream load would be unchange'd (id.). In the latter case,
upstream load on the 478 lines would be unchanged, but downstream load on the 478 lines would
increase, possibly increasing magnetic field levels in the vicinity of NSTAR’s 478 lines (@

The Light Department aiso stated that, when Fore River Station is operating, loads on the 478

lines south of Braintree may increase with the addition of BELD generation in excess of

' Braintree demand, leading to increased maghetic fields (id. 55 The nght Department stated that
- with respect to magnetic fields that are under BELD’s control, i.e., at the Potter Road property,

magnetic field levels are low and would Tremain qul within Siting Board guidelines with
proposed facility operation (id.). ' . | :

The nght Department provided a copy of NSTAR’s System Impact Study (“SIS”) with
discués;on of NSTAR’s analy31$ testing dispatch of the proposed facility agamst BELD’ s-Potter |

-1 facility, Fore River Station, and the ANP Bellingham facil{ty (Exh. EFSB-RR-27, Att. 1}. The )

SIS indicated that, based on the thermal analysis undertaken as part of the SIS, the proposed
facﬂity Wbuld potentially ox}erload three BELD 115 kV undergr'ound lines (Line 16-11, between
Potter Road a_nd‘Swif’t’s Beaéh, Line 10-16, between Potter Road and Middle Street, and Line 8-
10 between Middle Streét and Churchill) (id.). The SIS further iﬁdicat_ed that the lines would not
be overloaded if (1) net generation at BELD’s Potter Road propel"ty;facilities were held to less

than 165 MVA or (2) BELD were to upgrade the three lines to a minimum of 1_95- megavolt
" amperes (“MVA”) long term emergency (“LTE”) capability (id. at 4-5). The SIS noted that, to

interconnect the pfoposed facility to the traﬁsmission system, BELD must ,c'omp'let_e upgrades to
its three lines or elect alwéys‘ to dispatch the proposed_facility against BELD’s existing Potter II
unit (id.). According to the SIS, 89 MW from the proposed facility could be dispatched against

The Light Department indicated that it is possible that any increased load on the 478 lines
would lead to increased magnetic fields (Exh. EFSB-RR-27). The Light Department

" indicated, however, that it had not investigated whether the design of the NSTAR 478
lines could be reconfigured to minimize magnetic fields as they exist today, or as they
‘might exist as part of the interconnection of the proposed BELD facility (id.).

55
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Potter [T and the rest against the Fore River unit without overloading any of BELD’s existing

- transmission lines (id.).’®

2. Analysis
In a previous review of proposed 345 kV transmission line facilities, the Siting Boé,rd
accepted edge-of-ROW levels of 1.8 kV/meter for the electric field and 85 mG for the niagnetic _
field. Massachusetts Electric Company/New England Power Company, 13 DOMSC 119, at 228-
242, At"the.'saine tifne, such previousl.y accepted EMF levels are not a standard limiting
acceptable impacts, and do not pi‘ovidé the sole or principal basis for our é\-faluafion of EMF
Here, the record shows that eiectrié aﬁd magnetic fields in the vicinity Qf IBELD’S

proposed facility are presently well below the levels found acceptable in Massachusetts Electric

‘ Company/New England Power Company, 13 DOMSC 119. The record also shows that EMF at

nearby r681dences would remain well within Siting Board gmdehnes based on (1) the distance of -

the propose_d_ generatlon unit and the existing generation unit and sw1tch1ng station from the

closest residences, and (2) the underground locations of the transmission lines exiting BELD’s

switchyard to the BELD -systém and NSTAR powe_f' grid, and (3) the drop off of electric and
magnetic field levels with distance from their source.

| ‘The record also shows, however, that the proposed facility may prodﬁce or incfease the
extent of BELD generatmn in excess of Braintree demand Such excess generatlon would
typlcally be dlspatched against other local generatlon such as Fore Rlver Station, or agamst

generation outside the BELD. area, such as the ANP Bellmgham facility. Furthermore, the record

The SIS indicated that while the loading outside the Fore River - BELD area would not be
altered with dispatch of the proposed facility against the Potter II or Fore River facilities,
it generally would be higher with dispatch of the proposed facility against the ANP
Bellingham generation facility in Bellingham, MA (Exh. EFSB-RR-27, Att. 1, at 5).
According to the SIS, all overloads of concern outside of the BELD loop occur for the
Holbrook “stuck breaker 8 contingency”(id.). The SIS indicated that these overloads
comprise a pre-existing concern, which NSTAR already plans to mitigate with
installation of a series breaker in 2009-2010 (id.).
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shows the latter situation may result in increases in magnetic field levels in the vicinity of
NSTAR’s 478 115 kV transmission lines. ‘At the same time, the SIS indicates BELD must
complete system improvements to allow simulitaneous full operation of the proposed facility and
Potter IT. Absent such improvements, the proposed facility would be operated in part against
Potter II, and could be operated against generation outside the BELD area for only a portion of its
116 MW capacity. The record shows that the Light Department is committed to minimizing |
impacts of magnetic fields associated with its proposed ptoject, but claims that its abilityto -
minimize such impacts méy extend only to facilities within BELD’s control. |

The Siting Board notes that in previous cases, the Siting Board has asked facility

“proponents to work with transmission line companics to éccomplish reduction in magnetic field
levels where cost-effective. Sithe Mystic, 9 DOMSB at 181; ANP Blackstone, 8 DOMSB, at
188; Silver City, 3 DOMSB, at 353-354. The Siting Board has held that, as part of pursuing

interconnection plans that require upgrades to the regional trahsr_nissiqn system, generating
facility applicants also should work with transmission providers to seek inclusion of practical and -

cost-effective designs to minimize magnetic field rl'evels along affected ROWs. Sithe Mystic 9

- DOMSB, at 181; ANP Blackstone EFSB 97-2, at 173; Silver City, 3 DOM_SB, at 353-354.

Given the pendency of more complete interconnection plans based on the SIS and final

design work, the Siting Board seeks to remain informed as to the progress and the outcome of the

' Light Depai‘tment’s interconnection plans and on designs for any transmission upgrades, -

~ including any upgrades of BELD’s own transmission system, as well as ém_y measures

incorporated into transmission upgrade désigns to minimize magnetic ficld impacts at such tilﬁe
as BELD reaches final agreemenit with all transmiésion'pfdviders regarding interconﬁgction. |

Accordingly, the Siting Board ﬁn&s that, with the Light Dép’artment’s pursuit of an
interconnection plan and related.desigas for up grading affected transmission lines, as applicable, -
including provisions- that the Light Départment and tr-ansmissidn providers determine would best
limit magnetic field increases, the environmental impacts of the proposed facility would Be

minimized with respect to EMF impacts.
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I Land Use
1. Description

This section describes the land use impacts of the proposed facility, including the impacts
to Wildlife species and habitat, and significant cultural resources.

‘The Light Department has proposed construction of its facility on an 'approximatély two-

acre portion of BELD’s Potter Road property, a site which, in total, is comprised of 23 acres

within an area zoned as a “Commercial District™ undér Braintree .Zoning Bylaws. The Light

Dep;irtment indicated that it has used the Potter Road property continuously for power generation

purposes for apprdximately 50 years. The Light Depzirﬁnent' further indicated that the two-acre

parcel where the proposed project would be built was previously the location of BELD’s now

* demolished Potter I facility a;nd adjoins BELD’s existing Potter IT generatmg unit (Exhs. BELD—

1, at 4-62; EFSB-S-14). The Light Department stated that 1ts Potter Road property also contalns

an electric substation, natural gas interconnection fac111t1es, an operations center and garage, and

_BELD s administrative offices (Exh. BELD-1, at 4-62).

The Light Department asserted that the proposed use is compatible with both existing
land uses on the site, and land uses surrounding the site (@ at 4-62 to 4-63). The Light .

: _Departrnent indicated that the Potter Road property is in a mixed-area, with industrial and

. commermal uses predommatmg to the north, west and northwest. ‘The Light Department

speci‘fled that the industrial and commercial uses surrounding its Potter Road property include a

marine_petroletlm terminal owned by CITGO; the former Fore River Shipyard, now used for a

'sludge pelletizing facility and stotage for new éutor’nobiles; a biofuel processing plant; and the

Weymouth Fore Rlver generating facility (id. at 4-63).

The Light Department indicated that its Potter Road property is separated from remdentlal
areas to the northeast and east by the Weymouth Fore River, and from .res1dent1al areas to the
south by a wooded area along Pot_ter‘Road.(_iQ)._ The Light Deparﬁnent stated that the Wo’oded
area screens residepces’ to the south during much of the year and indicated that the proposed
faéility would be consistent with present views of the Potter Road property from residential

locations to the northeast and east across the Weymouth Fore River (id.; see Section III.E,

above). The Light Departinent indicated that construction of the proposed facility would not
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affect existing vegetation and screening at the Potter Road property and neighboring residential -
areas (id.; Exh. EFSB-1.U-2). _

The Light Department. indicated construction likely would affect approximately 1.5 acres
of grassed area at the Potter Road property, but stated that it anticipated replanting all but 0.3
acres with grass or other vegetative covering (Exh. EFSB-LU-6).

With respect to mun1c1pal zoning, the Light Departrnent stated that there are specified
allowed uses or exemptions in the Braintree Zomng Bylaws that may allow the proposed use as a'

matter of right (id. at 4-19). The Light Department indicated, however, that as a conservative

~measure, it was petitioning the Department for exemption from Braintree Zoning Bylaws for the

proposed Watson Station and associated facilities (id. at 4-19 to 4-20).5

With respect to ﬁreservation of water-related public rights, the Light Department |

_provided a description of its plan for pedestrian access along the waterfront bordering the

préposed site (Exhs. BELD-1, at 4-32 to 4-34; EFSB-LU-1-§; EFSB—LU—l-S Ait. 1;

- EFSB-LU-1-S Att. 2).

The Light Department prov1ded a copy of aletter from the Massachusetts Historical -
Commission (“MHC”) mdicating the MHC s determmahon that the proposed project is unhkely
to. affect sigpificant historic or archaeological resources (Exh. EFSB-LU-5). The nght
Department also indicated thﬁt the Natural Heﬁtage and Endangered Species Program has not
identified any rare species _cbncems at the Potter Road property, nor is the location mapped aé a

Priority or Estimated Habitat of wildlife (Exh. BELD-1, at 52 to 53).

2. Analysis
As part of its review of land use impacts, the Siting Board considers whether a proposed
facility would be consistent with existing land uses, and state and local requirements, policies, or

plans relating to land use and terrestrial resources. The Siting Board notes that the areas

37 On February 21, 2007, the Light Department submitted its petition to the Departm’ént

which referred the matter for consolidation into the present proceeding. The Siting Board
addresses zoning issues in Section VI, below.
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immediately surrounding the proposed site are predominantly commercial and industrial, and that

BELD currently operates administrative offices and an existing generating facility on the same

property. The Siting Board concludes that the construction of the proposed facility is consistent

with the present use of BELD’s Potter Road property, and operation of the proposed faoility

would not result in an extension of industrial use beyond the Potter Road property line. The
record shows, however, that the Potter Road property is in an area zoned as a “Commercial
District” under the Braintree Zoning Bylaws. The record further. shows that while there are

specified allowed uses or exemptions in the Braintree Zoning Bylaws that may allow the

' . pfoposed_ use as a matter of right, the Light Department has petitioned for exemption from

-~ selected Braintree Zoning Bylaws for the proposed Watson Station and associated facilities,

including the bylaw provisions for allowed uses. As previously noted BELID’s petitiort,

consohdated into the present proceeding, is addressed in Seot1on VI, below.

The record shows that a wooded area along Potter Road buffers residential areas to the -

‘south of the Potter Road property during much of the year. The record also shows that the

Weymo_uth Fore River woold separate residential areas to the northeast and east from the
proposed facilityj The record shows that the proposed facility would be consistent with present
uses of the Potter Road property and views from residential locations.

The record shows that the Light Department anticipates replantlng most of the grass or

' vegetatl_ve covering hkely to be disturbed at‘BELD s Potter Road property by construction of the

proposed project. _ ,
The record shows that the Light Department has a plan that, with implementation as

anticipated, w111 ensure pedestrian access along the waterfront bordenng the proposed site while

~ avoiding impacts to wetland and water resources in the vicinity.

Accordingly, the Siting Board finds that the land use impacts of the proposed facility
would be minimized. This finding does not take into consideration BELD’s request for a zoning

exemption. (See Section VI, below, for a discussion of the zoning exemption.)
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K. Cumulative Health Impacts '
This secti;:)n describes the cumulative health impacts of the proposed facility. The Siting
Boar_d g:onsider_s the term “cumulative health” to encompass the range of effects that a proﬁosed_
facility could have on human health through emission of pollutants over various pathways, as
well as poésible effects on human health unrelated to emissions of ppllutants (g_.g;,.EMF_ Or noise
- effects). The Siting Board considers these effects in the context of existing background

conditions, existing baseline health conditions, and, when appropriate, likely changes in the

contributions of other major erhissio_ns sources. - | _

- The analysis of the health impzic"ts‘ of a proposed generating facility is necessarily closely
related to the analysts included in sections above of speciﬁb environmental impacts which could
have an effect on human health and any necessary mitigation measures. This section: (i) sets |
forth information on the human health effects that may be associated with air emissions,
including criteria pollutants and air foxics, emissions to ground and surface waters, the handling
and disposal of hazardous ‘wastes, EMF and noise; (ii) describes any exisﬁng health-based

' regulatory programs governing these inipacts; and (iit) considers the impacts of the proposed

facility in light of such programs.

1. ‘Baseline Health Conditions

The Light Department provi_déd summaries of three repbrts produced within the past ten

years documenting health conditions in the geographic Iarca that includes the Town of Braintree
~{Exh. EFSB,—H-Z). A report by the Massachusetts Department of Public Heaith t_iﬂed*“P-édiatric

Asthma .in' Massachuéetts 2_004-2005" concludes that tﬁe ToWn of Braintree,- along wit_h Seveﬁél

other communities; have pediatric asthma rates (12.2 percent) that are somewhat higher than the -

Mﬁssachusetts average .(10 percent) (id.). For asthma hospitalizationé, the B’raintrée annual rate

(194 per 100,000) is somewhat lower than the statewide fate (202 per 100,000) (id.).

- The Massachusetts Depértfnent of Public Health also pﬁblishes a“A Pfoﬁle of Health
Among Massachusetts Adults, 2003," in which Braintree is grouped with numerous cher.cities -

in the “Metro West” category. Metro West records adult asthma prevalence at 12.6 percent,

3
=

somewhat lower than the statewide average of 14.2 percent (id.). Generally, the Central and
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Western sectlons of Massachusetts have the highest adult asthma prevaience (16.2 and 16.6
percent respectively) (id.).

Braintree is also part of the Massachusetts Cancer Registry administered by the

-Massachusetts Department of Public Health. The 2006 Report, titled “Cancer Incidence in

Massachusetts, 1999-2003" provides estimates of cancer incidence for each of the 351 cities and
towns of Massac_husetts for the five-year period 1999-2003’ for 23 types of cancer and for all
cancer typ-es combined for both males and females (id.). The 2006 Report states that Braintree
cancer incidence is about average for most cancers, but is above the state average for male colon
cancer, and is below the state average for male prostate cancer (1d.). For all cancers combined,
Braintree canber incidence rates are slightly lower thanrthe statewide averages (males 98 perceht;

females 99 percent) (id.).

2. Criteria Pollutants -

As dlscussed in Section III B, above, the MDEP and EPA regulate the emissions of six

criferia poIIutants under NAAQS. SO;, PM,g, NO,, CO, ozone (“O,")and lead (“Pb”). In

September 2006, the EPA also promulgated NAAQS for a new fine particulate criteria, PM, 5,

~ setting the NAAQS for PM,; at 35 micrograms per meter’ (‘;ug/m3") 24 hour average and 15
Cpg/m’, annual average (Exh EFSB-H-7). The EPA sets the NAAQS to be protective of sensitive

subpopulatlons such as adult and pediatric sufferers of resplratory ﬂlnesses, including asthma .
().
The Clean Air act direcf_s EPA to develop NAAQS for criteria air pollutants (including .
PM, ) that: o | o |
accurately reflect the latest Scientiﬁc kndwledge useful in indicating the kind and
extent of all identifiable effects on public heaith or”welfare'which may be
e)ipected from the presence of [a] pollutant in the ambient air, in varying-
quantities. | |
42 US.C.A. § 7408. The EPA defines the purpose of the standards as “the attainment and
maintenance of [NAAQS] which in the judgmenf of the Administrator, based on such criteria and

allowing an adequate margin of safety, are requisite to protect the public health” (Exh. EFSB-H-
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7). According to. EPA, “[i]n addressing the requirement for an adequate margin of safety, EPA
considers such factors as the 'natulr‘e and severity of the health effects involved, the size of the
sensitive popﬁlation(s) at risk, and the kind and degree of the uncertainties that must be
addressed” (id.). The legislative history for th‘é_ Clean Air Act gpeciﬁcally identifies asthmatiés
asa sensitive subpopulation that is to be protected by the.NAAQS primary standérds (id.).

In addition to NAAQS, both the EPA and the MDEP have adopted SILs for the NAAQS

- criteria air pollutants for those new sources of air pollution that are large enough to present the

potential to significantly alter ambient air quality by virtue of their incremental operation (Exh.
BELD-1, at 4-9). Accordingly, the SILS represent a small fraction of the total NAAQS for each
criteria air pollutant (1d ).

- The record also shows that the EPA-hés set in place standards for réviewing the

compliance of proposed new sources of crltena pollutants such as the proposed facﬂlty, with

 NAAGS (Exh. BELD-5, at 4-3).* n addltlon ‘Major new sources are requlred to meet BACT

when the area is in attainment or is unclassifiable for a particular pollutant (id.). Proposed new

sources of criteria pollutants must obtain emissions offsets and achieve more stringent pollution

control requirements (LAER) when a broposed fécility is to be located in area designated as
nonattainment (id.). The Siting Board notes that this approach is consistent with its ewn mandate

to minimize both the environmental impacts and costs of propdsed generating facilities. The

-Siti'ng Board therefore gives great weight to expected compliance with EPA and MDEP air

quality programs as an indicator of whether the health impacts of a proposed facility would be
minimized. ' '
BELD provided data on background air quallty from MDEP monitoring stations m
Boston, Lynn and Milton indicating that the backgrqund concentrations of SO,, PM,,, PM, ,
NO,, and COrranged from 19.6 percent (SO,) to appréximately 96'peréent (PM, 5) of NAAQS
over all measuring periods (Exh. EFSB-HS-2, Att. at 4-15). The Braintree area in Norfolk

As of March 3, 2003, the Commonwealth of Massachusetts returned administration of
both the NSR and PSD regulatlons in their entirety to the EPA (Exh BELD-5,
-at 4-4). _

58
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County is presently unclassified or in attainment for NO,, SO,, PM,,, PM, ;, CO and Pb and
classified as a moderate non,—attéinment] area for the 8-hour ozone standard (Exh. BELD-I, at 4-
'9). Thus, with the possible exception of ozone, Braintree area background levels of er_iteria
pollutants are generally within the standards set for ourposes of protecting public health.
. The Light Department’s air quality niodeling results indicate that the refined modeling
concentrations from facility emissions are below the SILs for all NAAQS pollutants and
- averaging periods and below the 1-hour MAAQS NO, policy SIL of 32 pg/m’ (Exh BELD-1, at
“4—15) As dlscussed in Sectlon II.B, above, the EPA mandates a PSD review of new major
sources of criteria pollutants or major modlﬁcations to ex1st1ng sources. The proposed Watson
Station is considered a “major modlfieatlon to an ex1st1ng sou.ree and therefore is sub_]ect to
PSD regulatlons if net emission increases are equal-to or greater than EPA s1g111ﬁcance criteria
- formajor modifications (id. at 4-6 to 4-7). For PSD purposes, modeling was: conducfed for the
proposed facility together with Potter IT and BELD’s 2.25 MW diesel generator (id. at 4-16). The
combined results were added to background levels and then compared to NAAQS:. The
cumulative results are below the NAAQS for all pollutants 'eﬁd.averaging periods, ranging from
14.7 perce'nt'(CO) to-81".-6 percent (PM o} of NAAQ'S (id. at 4-17, Table 4.2-8). 'As a result, the
information in the record indicates that operation of the Watson Station would not cause health-
based air quahty standards to be v101ated Consequently, the. Sltmg Board finds that the
cumulative health impacts- of cnterla pollutant emissions from the proposed facility would be

mlnlmlzed

3. Air Toxics
| Air toxice, or hazardous air pollutants, are pollutahts known or suspeotec_l to eause cancer
or other serious health effects such as birth defects or reproduotive effects. Toxics include
chemicals such as arsenic, Benzen'e, chlorine, beryllium, lead, mercury, nickel and formaidehyde
" (Bxh.BFSB-HS-2, Att, at 2-17 (Table 2-3)). | |
- Two 'types of guidelines have been developed by MDEP for air toxics. The TEL is based
on con31derat10n of acute and chronic health effects including developmental/reproductlve |

effects. In addmon to the effects considered for the TEL, AAL incorporates available
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information on mutagenicity and carciﬁogenicity. See generally Southern Energy Canal II,

EFSB 98-9, at 91-94 (2001); Southern Energy Kendall, EFSB 99-4, at 115-116 (2000)).

BELD modeled hazardous air pollutant emissions (non-criteria emissions) from the
Watson Station on an annual basis using the EPA model known as AERMOD (Exh. BELD-5 at

4-15). The proposed emissions were calculated based on 8,760 hours per year of full operation

(5,880 hours on natural gas and 2,880 hours on-ULSD) (Exh, EFSB-HS-2, Att. at 2-14). In.the

case where the natural gas emission rate 1s higher than the ULSD emission rate, the natural gas

~ rate is assumed for 8,760 hours p'er year (id. at 2-16). The results of the Light Department’s toxic

impact assessment demonstrate compliance with each of the MDEP’s applicable ambient air -

guidel_iri_es for both‘AAL's and_ TELs (Exh. BELD-5, at 4-17). Based on this ev.iden(-:e,'and in the

_absence of facility-specific evidence to the cbntrary, the Siting Board ﬁn_dé that the cumulative

health impacts of non-criteria pollutant emissions from the proposed facility would be

mintmized.

4. Dischﬁrges to Ground and Surface Waters

‘According to BELD, there would be minimal amounts of sanitary wastewater, and no

industrial wastewater discharges (Exh. BELD-5, at 1-17). Demineralizer resins would be

regenerated offsite so that there would be no.onsite regeneration waste stream (id. at 7-3) . The

Light Department states that the facility design meets all relevant MIDEP Stormwater

- Management Guidelines (id. at 1-17; 8-2 to 8-5). .

BELD states that the site would be graveled to maximize infiliration of surface water, and

that there will-be no new point source discharges to the Weymouth Fore River (id.).

As described in Section IIL.C, hmited. \(oiumés of wastewater from periodic equipment
washdowns, principally the gas turbine compressor, would be piped to a water Wash drain tank
and the collec_t.ed wash water would be removed and trucked to an off—site wastewater facility for
treatment and discharge (id. at 7-3). | | |
BELD maintains that it would provide better treatment for stormwater runoff compared to

cxisﬁng conditions (gl_ at 8-1). Impervi'ous surfaces would be minimized and groundwater

" - recharge would be maximized by using gravel and crushed stone instead of pavement for the
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‘majority of the perimeter access road and in the turbines and auxiliary equipment area. Clean
_ rooftop runoff from the control building would be collected and infiltrated into the ground via

~ drywells; and runoff from the paved portion of the access road would be directed aWay from the

Weymouth Fore River towards the graveled areas and infiltration trenches (1d. at 8-1 t0'8-2).
As discussed in Section III.C, above, the Siting Board found that the wastewater impacts

of the facility on both the Braintree sewer ‘s‘ystem and the Weymouth Fore River would be

minimized. A’ccordingly, the Sifing Board finds that the facility, as 'pfoposed, pOseEs no

additional health risk related to the sanitary and industrial wastewater discharges arising from the

- facility and that the construction of the proposed facility would reduce current health risks

associated with the flow of stormwater away from the Weymouth Fore River.

5. Handling and Disposal of Hazardous Materials
In Section IIL.G, abdve, the Siting Board reviewed the Light Department’s plans for
storage and handling of hazardous fnaterials, including 19.5 percent aq_ueous'ammonia for NO,

control and limited amounts of industrial chemicals for facility maintenance and operation; as

~ well as BELD’s plans for minimizing and fesPonding to accidental releases of oil or other

hazardous materials. As discussed in Section IILG, the operation of the Watson Station wil_l'not

* generate any hazardous wastes. For cumulative storage of greater than 1,320 gallons of oil in
'_ containers 55 gallons or larger, BELD is required to develop a SPCC Plan under federal -

| regulations (40 CFR 112). Accordingly, the Siting Board has directed BELD to update its

current Spill Control and Prevention Plan consistent with the operation of the proposed facility. .

See Section ITI1.G.3, above.

The Siting Boarc_l détenninéd that oil and other non-fuel chemicals would be prrop.erly

_ handled and stored, that Emergenéy supplies and_t_raihing would be provided concerning the safe

_handling_of hazardous chemicals, and that BELD would be prepared to respond effectively to an
accidental release of hazafdous materials. The Siting Board also determined that BELD would
employ appropriate Ameasures to ensure the safe transport and delivery of oil to prevent oil spills

and accidents, and to respond quickly and effectively to any spills that occur.
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With respect to ammonia, the Si_ting Board has determined that, given the Light
Department’s proposed storage design, ammonia conceﬂtraﬁons at or above the toxic endpoint -
could extend to areas of BELD’s pi‘operty where the public is invited such as the main
administration building. Accordingly, the Sriting Board has directe'd_ BELD to enclose the.
ammo_nia storagé_ tank to mitigate the impacts of any potential ammonia spill. This will
minimize the risk to public health posed by on-site ammonia storage. Based on the above
discussion of mitigation and safety measures to be employed, theVSiting-Board finds that the
heaith risks of the proposed facility related to the handling and disposal of hazardous materials

would be minimized. -

6. EMF

As discussed in Section HI'.I, above, the powerrf'roin Watson Station will feed first to an

- existing, on_—sife, 115 kV switchyard via 300 feet of overhead lines, and from the switchyard to

the BELD system and the NSTAR power grid via underground 115 kV transmission lines (Exh.

EFSB-F-1). The proposed facility site, including the 115 kV switchyard, is surrounded on three

of four sides by waterway or industrial property (id.). BELD estimated thét EMF levels along

Glenrose Avenue, which is adjacent to the southeast boundary line of the Potter Road site, at

épproxirnately 480 feet from the swilchyard, would remain near current Jevels of 1 to 4 mG

 (Exhs. EFSB-F-1, EFSB-F-2).

The possible health effects of exposure to EMI have been é subject of considerable
debate. . BELD states that the Siting Board acceptéd edge-of-right-of-way levels of 85-mG for
magnetic fields (BE_LD Brief at 80, citing 1985 MECO/NEPCO, at 240). According to BELD, in -

more recent cases the Siting Board has inquired into current scientific literature concerning the
possiblé health impact of expoSure.to magnetic ﬁelas (id. atl 81), but consisteﬁtly found no
evidence of a cause-and-effect association between magnetic fields and human ﬁealth (id.. citing
Cambridge Electric Light Company, 12 DOMSB 305, at 345-349 (2001).

In Cambridge Electric Light Company, 12 DOMSB 305, at 348 (2001), the Siting Board |

found that “although some epidemidlogical studies suggest a correlation between exposure to

magnetic ficlds and childhood leukemia, there is no evidence of a cause-and-effect association -
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between magnetic field exposure and human health.” Moreover, as in that case, the electric and
magnetic fields in the vicinity of BELD’s proposed facility will be well below the levels found
acceptable in 1985 MECo/NEPCo. Therefore, consistent with this Siting Board finding, and in

hght of anticipated EMF 1mpacts here, the Siting Board finds that any increases or decreases in

EMF levels anticipated as a result of the proposed facility would not pose a measurable pubhc

" health concemn.

In Section IL1, above, the Siting Board found that the EMF impacts of the proposed
facility would be minimized. Accordingly, the Siting Board finds that the health effects, if any,

of magnetic fields associated with the‘p_roposed facility would be minimized.

_7. - Naoise

As discussed in Sectlon 1ILF, above, the proposed fa0111ty would produce noise that

: would be noticeable in some surroundlng areas dunng facility constructlon and may also

produce audible noise durlng operation of the facility. BELD has assessed the noise 1mpacts of

~ the proposed facility in relation to applicable state and local criteria and federal guldehnes for

acceptable amblent noise. The record demonstrates that with 1mp1ementat10n of BELD’s
proposed noise reduction measures, noise impacts at residences closest to the proposed facility
Would be at most 8 dBA above ambient noisc in the quictest nighttime hours, and at most 4 dBA

above ambient noise levels in day/evenlng hours Ambient background sound levels (L) are

: between 36 and 42 dBA in the community dunng the quietest part of the nlghttlme penod
. Sunday night (Exh. EFSB- HS-2, Att. at 7-3). '

The MDEP has the authority to regulate noise pursuant to 310 CMR 7.10, which is partof

the COmJnonwealth’s air .pc'Jllu'tion control regulations_(id. at 7-1). -Under its regnlations MDEP

consnders noise to be an air contaminant, and admlmsters its noise regulatlons through Noise
Policy DAQC 90-001, dated February 1, 1990 (d.). The policy limits a source to a 10-dBA
increase in the ambient source measured (Ly) at the property line for the facility and at the _

nearest residences (Exh. BELD-5, at 12-2). MDEP also prohibits “pure tone” sounds, defined as

. any octave band level which exceeds the levels in the two adjacent octave bands by 3 dB or

more. The EPA has established a guideline that 1dentifies an outdoor L, of less than or equal to

[157]



==

EFSB07-1/ : - : Page 73
D.TE/DP.U. 07-5
55 dBA in residential areas as the noise level requisite to protect public health and welfare with
an adequate ma.rg.in' of safety against activity interference and hearing loss l(Exl_ls. EFSB-H-3; |
EFSB-H-10).

The Siting Board found that, with the identiﬁed mitigation measures set forth in Section
IILF, above, noise 1mpacts of construction and operatlon of the proposed facility would be

minimized, consistent with minimizing cost Accordingly, the Siting Board finds that the health

effects, if any, of noise from the proposed facility would be minimized.

8.  Conclusions
In the sections above, the Siting Board has reviewed the proposed facility’s potential for
effects on human health resulting fromerhissions of criteria pollutants, emissions of air toxics,

emissions to ground and surface waters, handling and disposal of hazardous materials, electric

' ‘a_nd magnetic frequencies, and noise. The Siting Board has found that: (1) the cumulative health

impacts of criteria pollutant emissions from the proposed facility would ,l.)e minimized; (2) the
healttl itnpacts, if any, of the air toxics emissions from the prOposed fecil_ity wotﬂd be minimized;
(3) the wastewater impects of the facility on both the Braintree sewer system and the Weymouth
Fore River would be mlmmlzed (4) the health nsks of the proposed facﬂtty related to the.

' handling and disposal of hazardous materials would be minimized; {5) the health effects, if any,

of magnetic fields assocmted with the proposed facility would be mlmmlzed; and (6) the health
effects, if any, of noise _from the proposed facility would be minimized. | ‘
The Siting Board notes that the onljt indication of potential pre—existing public health
problems in the 'communities surrounding the proposed facility is the existence of statistically ‘
clevated levels of certain cancers. However, there is no evidence in the record suggesting that

the pollutants which the proposed facility would emit are in any way linked to these types of -

eancer The record also shows that the proposed facility emits a1r toxics, including carcinogens,

at levels below TELs and AALs, and that where adequate information is available, AALs for

carcinogens are set to correspond to an incremental lifetime risk of developing cancer of one in

on¢ million. Consequently, the Siting Board finds that there is no evidence that the proposed-
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facility would_exacerbate existing public health problems in the communities surrounding the
proposed facility.

Accordingly, based on its review of the record, the Siting Board finds that the cumulative

health impéets of the pro.posed facility woﬁl_d be minimized.

1. Conclusions on Environmental Impacts

Based on the information in Sec.tion sIl and I, above, the Siting Board finds that the

Light Department’s description of the proposed generating facility and its environmental impacts

is substantially accurate and complete.

In Section II, the Siting Board has found that BELD accurately described its site selection

~ process.

In Seetlon I[1.B, the Sltmg Board has found that, with the nnplementanon of CO2

‘ mltlgatlon the air quality of the proposed facﬂlty would be minimized.

In Section H1.C, the Sltlng Board has found that with the 1mplementatlon of the

-conditions directing BELD, as warranted, during dry weather conditions, to monitor water use of
its proposed facility in relation to supply conditions in the BWSD and Tri-Town systems, and to -

coordinate with the BWSD with respect to'limiting BELD’s water use or using BELD’s backup

_sﬁpply, the water resoilrces and wetlands impacts of the proposed facility would be minimized.

In Sectlon IH D, the Siting Board has found that the solid waste impacts of the proposed

: facﬂlty would be minimized.

In Section H1.E, the Siting Board has found that, with the 1mplementat10n of the

'condltlons directing BELD to provide, as requested by individual property owners or appropriate

municipal officials, reasonable off-site mitigation of visual impacts, in the area along Glenrose

* Avenue southeast of BELD’s Potter Station facilities, where residences may experience changed

views, the visual impacts of the proposed facility would be minimized.

In Section ILF, the Siting Board has found that, with the implemehtatiori of the .

- conditions directing BELD (1) to limit the hours of noisy construction and the hours of weekend

construction, (2) to notify residents and responsible officials of planned delivery of large

- equipment and to work with them to minimize'disruption and noise impacts associated with such
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delivery, and, (3) to submit to the Siting Board the results of BELD’s start-up and second petiod
operational noise testing, and resolution of any problems thét may have arisen, the noise impaicts
of the proposed facility would be minimized. |

In Section MI.G, the Siﬁng Board has found that, with the implementation of the
conditions directing BELD to enclose its ammonia storage tank, update its SPCC plan consistent

with the operation of Watson Station, and develop a plan with procedures to address the delivery,

- transfer. and storage of aqueous ammonia together with contingency response measures, the

safety ir‘np'acts of the proposed facility would be minimized. -
In Section IILH, the Siting Board has found that, with the implementation of the
conditions directing BELD to stagger the departure of construction crew members whose work

ends during the evening rush hour, and, in consultation with state and local pblice,' to use, as

' _ é}iplicable, all reasonable traffic mitigation measures, inciudi_ng the use of police details, the -

- traffic impacts of the proposed facility would be minimized.

In Section M1, the Siting Board has found that, with the implementation {)f the conditions

-directing BELD to keep the Siting Board informed as to the progress and the outcome of the

Light Department’s jnterconnection plans and on designs for any transmission upgrades, as well -

as any measures incorporated into transmission upgrade designs to minimize magnetic field

.impacts at such time as BELD reaches final agreement with all ‘transmissio‘n providers regarding

interconnection, the EMF 1mpacts of the proposed facﬂlty would be. m1n1rn1zed
~ In Section IIL. J the Siting Board has found that the land use Impacts of the proposed

famhty would be minimized.

In Section HLK, the Siting Board has found that the cumulative health impacts of criteria -

‘pollutant emissions from the proposed facility would be minimized.

- Accordingly, the Siting Board finds that, with the implementation of the above-listed |
conditions, BELD’s plans for the construction of the proposed generating facility would

minimize the environmental impacts of the proposed facility consistent with the minimization of
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~ costs associated with the mitigation, control, and reduction of the environmental impacts of the

proposed generatmg facility. In addition, the Siting Board finds that an appropriate balance
would be achleved among conflicting environmental concerns as well as between envu'onmental

impacts and costs.

IV. COMPLIANCE WITH REQUIREMENTS UNDER THE TECHNOLOGY
PERFORMANCE STANDARDS

A, Standard of Review

' G L.c.164, § 69] Y4 requires the Sltmg Board to promulgate technology perfonnance

standards for generatmg facﬂlty emissions. These technology performance standards are to be

used solely to determine whether a petition to construct a generating facility shall include

infonﬁation regarding fossil fuel generating technologies other than the technology proposed by

- the petitioner. G. L. c. 164, § 691 Ya. If the expected emissions of the facility do not meet the
- technology pefformance standards in effect at the time of ﬁlihg, the petitioner must include in its

. petition a description of the environmental impacts,- costs, and reliability of other fossil fuel

generating technologies, and an explahation of why the proposed technology was chosen. Id. .
The Siting Board must then determine whether the construction of the proposed generaﬁng |
facﬂlty on balance contributes to a reliable, low-cost, dlverse reglonal energy supply with
minirnal environmental impacts. Id. 2 _

In Section HLB, above, the Siting Board determmed that expected - ermssmns from the

proposed generating facility exceed the technology performan_ce standard as set forth in 980

59 In fulfilling its statutory mandate, the Siting Board formerly requirod a generating

petitioner to demonstrate that its proposed project was superior to alternative approaches
in the ability to address a previously identified need in terms of cost, environmental
impact, and reliability. Three important distinctions are noteworthy in the test now
applied by the Siting Board in accordance with G. L. c. 164, § 697%. The present test:
omits reference to a previously identified need; encompasses the issue of diversity as well
as the issues of cost, environmental impacts, and reliability; and, does not require a
finding that the proposed generatm g technology is superior to other generatmg
technologies.
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