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The Energy Facilities Siting Board ("Siting Board") hereby grants in part and denies in

part the Initial Petition and the Application of Colonial Gas Company d/b/a KeySpan Energy

Delivery New England for a Certificate of Environmental Impact and Public Interest for the

construction of approximately 4.9 miles of new natural gas distribution pipeline on Cape Cod.

1. INTRODUCTION

Pursuant to G.L. c. 164, §§ 69Kc690, Colonial Gas Company d/b/a KeySpan Energy

Delivery New England ("KeySpan" or "Company") has filed an Initial Petition and an

Application with the Siting Board seeking a Certificate of Environmental Impact and Public

Interest ("Certificate") in connection with the denial by the Cape Cod Commission

("Commission") ofKeySpan's application for Development of Regional Impact ("DRl")

approval for construction of approximately 13.1 miles of natural gas pipeline in the Towns of

Barnstable, Sandwich, Yarmouth,Dennis and Harwich ("project" or "proposed pipeline"). The

Certificate, appended to this Decision as Attachment A, has the effect of granting DRl approval

for construction of the first section of the proposed pipeline, approximately 12,000 feet in length,

in the Town ofYarmouth.

A. Jurisdiction

The Company's Initial Petition is reviewable pursuant to G.L. c. 164, § 69K, which

provides that any applicant proposing to construct or operate a jurisdictional energy facility may

petition the Siting Board for a Certificate with respect to that facility. Likewise, the Company's

Application is reviewable by the Siting Board pursuant to G.L. c. 164, § 691., which requires any

applicant seeking a Certificate pursuant to § 69K to file with the Siting Board an Application

containing the information specified in § 69L. KeySpan's Initial Petition for a Certificate and its

Application for a Certificate each is reviewed by the Siting Board consistent with the Siting

Board's mandate set forth in G.L. c, 164, § 69H, which requires the Siting Board to implement

the energy policies in its statute to provide a reliable energy supply for the Commonwealth with a

minimum impact on the environment at the lowest possible cost.

[5]
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B. Procedural History

I. Previous Proceedings

On May 17, 2006, the Siting Board approved the petition ofKeySpan, pursuant to

G.L. p. 164, § 69J, to construct the 13. I-mile pipeline, on the route selected by the Company

("primary route") (Exh. EFSB-I). 1 Pursuant to the Cape Cod Commission Act, the proposed

pipeline also requires DRl approval from the Commission.' On March 17,2006, KeySpan filed

with the Commission an application seeking Master Plan approval ofthe entire pipeline, and

specific DRl approval for the first 12,000 feet ofthe pipeline, referred to by the Company as

Phase I of the Middle Segment ("Phase I") (Exh. KEY-2(D) at 1-9).3 On August 10,2006, the

Commission denied both the Company's request for Master Plan approval of the 13.I-mile

pipeline and its request for specific approval of Phase I (Exh. KEY-I(H» ("DRl denial"). 4

The proceeding in which the Siting Board approved the proposed pipeline was
EFSB 05-2, Colonial Gas Company d/b/a KeySpan Energy Delivery New England
(May 17,2006) The proceeding isreferred to in this decision as the "underlying
EFSB proceeding" and the Siting Board's decision in the proceeding is referred to as
the Final Decision.

2

3

4

See Sections 12 and 13 ofthe Cape Cod Commission Act, c. 716 of the Acts of 1989, as
amended. See also Exh. KEY-1(H) at I, 21.

KeySpan intends to construct the 13. I-mile pipeline in three separate segments, beginning
with the Middle Segment. The Middle Segment, approximately 4.9 miles in length,
would be constructed in two phases (Exh. KEY-3, at 2). Phase I, approximately
12,000 feet in length and located entirely within Yarmouth, was initially designed for
operation in the 2006-2007 heating season (id. at 2-3). The Company provided an
anticipated construction date of 2008 for the remainder of the Middle Segment, Phase II,
which would be located in Yarmouth, Dennis, and Harwich (Exhs. EFSB-KEY-7;
EFSB-KEY-9). Section I.C, below, contains more details regarding construction of the
Middle Segment.

Under the Master Plan approach, agreed to by the Commission, KeySpan presented in its
initial DRl filing the general alignment for the entire pipeline project, but provided
detailed engineering drawings of, and sought specific approval for, the first 12,000 feet of
the Middle Segment only (Exhs. KEY-I(E) all; KEY-2(D) at 1-9). As the Company
scheduled the construction of future sections ofthe project, it would have provided
detailed engineering drawings to the Commission for those sections (id.). The

(continued...)
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2. Current Proceeding
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a. Scope of the Proceeding

In its Application for a Certificate, the Company requested an override from the Siting

Board for both Phase I and Phase II of the Middle Segment (Exhs. KEY-2, at4; KEY-2(D)

at 1_9)5 However, in its application to the Corrimission for DR! approval, the Company

requested specific approval for Phase I only. The Company provided detailed engineering

drawings to the Commis'sion for Phase I only, and the Commission conducted a public hearing

for Phase I only (Exh. KEY-2(D) at 1-9). The Commission testified during hearings that, as part

of the Master Plan approval process, it would have conducted additional public hearings for the

later phases ofthe pipeline project, including a separate public hearing for review of Phase II of

the Middle Segment (Tr. 3, at 448-450). Accordingly, since the Company requested, and the

Commission conducted, full DR! review for Phase I of the Middle Segment only, the Siting

Board will not consider an override for Phase II in this proceeding."

j
I

4

5

"

(...continued)
Commission intended to conduct additional public hearings in the town or towns where
each section was to be constructed; to allow for public comment on the engineering plans
for those sections (id; Tr. 3, at 448-451). It is unclear whether the Master Plan review
will be followed going forward, in light ofthe Commission's DR! decision, which denied
specific approval for Phase I and denied Master Plan approval for theproject as a whole.

If granted by the Siting Board, a Certificate has the effect of "overriding" a state or local
permitting decision identified by a project proponent as preventing construction or
operation of an energy facility jurisdiCtional to the Siting Board. See G.L. c. 164, § 69K.
Thus, a request for a Certificate is commonly referred to as a request for an override.
"Certificate" and "override" are used interchangeably in this Decision.

As discussed below, KeySpan requested in its Initial Petition and Application:
(I) an override of the Commission's DRl denial for the Middle Segment; and
(2) the issuance by the Siting Board of eight additional local permits required for
construction of the Middle Segment. KeySpan's request for issuance ofthe eight
additional permits has been dismissed for lack ofjurisdiction. Accordingly, as aJurther
limitatiOli on the scope ofthis proceeding, the Siting Board's review does not include
consideration of the Company's request for issuance ofthe eight additional permits.
See Sec~ionLB.3.a, below.

[7]
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b. Adjudication
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A request for a Certificate of Environmental hnpact and Public Necessity requires two

separate, sequential, filings. First an applicant must file an Initial Petition. In its Initial Petition,

the applicant must assert at least one of the seven statutory grounds on which an override request

may be based. See G.L. c. 164, § 69K. KeySpan commenced this proceeding on September 6,

2006, by filing an Initial Petition with the Siting Board. If the Initial Petition is not denied, an

applicantthen files an Application for a Certificate.7 See G.L. c. 164, § 69L. KeySpan filed an

Application for a Certificate, and a Notice of Adjudication and Hearing, on October 12, 2006.

On January 8,2007, the Company filed a Supplemental Notice of Adjudication and Hearing, and

ort January 17, 2007, filed an Amended Application.' In its Amended Application, KeySpan

sought from the Siting Board: (I) an override of the Commission's DR! denial with respect to

the entire Middle Segment, and (2) the issuance of eight additional local permits required for

construction ofthe Middle Segment ("eight additional approvals")9

7

,

9

Within seven days of the filing ofanInitial Petition for a Certificate, the Siting Board
must decide either to hold a hearing on the merits of the grounds asserted in the Petition,
or to accept an Application for a Certificate and to defer decision on the merits ofthe
Petition until the hearing on the Application. 980 CMR § 6.02(4). In this case, the Siting
Board deferred its review ofthe merits ofKeySpan's Initial Petition until the hearing on
the Company'sApplication. See Determination on Initial Petition for Certificate of
Environmental Impact and Public Interest (September 18, 2006).

A Supplemental Notice ofAdjudication and an Amended Application were required
because the presiding officer detennined that KeySpan' s original Notice and Application
did not provide adequate notice to the public that the Company was asking the Siting
Board not only to grant an override of the Commission's DR! Decision, but to issue the
eight additional local pennits as well. See Letter from Presiding Officer to counsel for·
KeySpan, December 21,2006. Discussion of the Company's "Application" is based on
the Amended Application.

The eight local pennits sought by KeySpan include three street opening pennits (one each
from the Public Works departments in theTowns of Dennis, Yarmouth and Harwich),
two Conservation Commission approvals (Dennis and Yannouth Conservation
Commissions), one special pennit (Dennis Zoning Board of Appeals), an Historic
Commission approval (South Dennis Historic Commission) and a Scenic Roads approval

. (Dennis Board of Selectmen). Only the two Yarmouth pennits are needed for
(continued...)
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I

The Siting Board and the parties conducted several rounds of written discovery beginning

in late fall, 2006, and continuing through spring, 2007. Approximately 250 exhibits were entered

into the record, consisting primarily of responses by the Company and the Commission to

information requests and record requests issued by Siting Board staff and the parties. In

November, 2006, the Company submitted prefiled direct testimony of three witnesses:

Walter F. Fromm, Manager, Project Engineering, for KeySpan; Theodore Poe, Jr., Manager,

Energy Planning, for KeySpan; and Theodore A. Barten, Managing Principal, Epsilon

Associates, Inc., the Company's environmental and engineering consultants. In early December,

2006, the Commission submitted the prefiled direct testimony of four witnesses; Margo Fenn,

Executive Director ofthe Commission; Phil Dascombe, Planner for the Commission; Leslie

Richardson, Economic Development Officer for the Commission; and Lev Malakoff, Senior

Transportation Engineer for the Commission. In late December, 2006, the Towns submitted the

prefiled direct testimony of two witnesses: Laurence F. Keegan, Jr., and Michael E. Martel,

engineering consultants with Weston & Sampson and Associates.

Adjudicatory hearings began on March 20, 2007, continuing on March 22, 26, and 30,

2007. 10 Briefing questions were issued to the parties on March 28, 2007. The parties filed initial

briefs on April 25, 2007, and reply briefs on May 2,2007.

3. Intervenor Motions

Two parties were granted intervenor status in the proceeding: the Towns of Yarmouth,

Dennis, and Harwich, jointly ("Towns"), and the Commission. During the course of the

proceeding, the intervenors filed three motions, each ofwhich raised a question of first

impression with respect to the nature and scope of the Siting Board's review under the override

statute. Rulings on all three motions were issued on May 10, 2007, and are summarized below.

9

10

(...continued)
construction of Phase I (Tr. 1, at 161).

Hearings originally were scheduled to begin in January 2007. Hearings were moved to
March 2007, to allow for compliance by KeySpan with notice requirements for the
Company's Supplemental Notice and Amended Application. See n. 7, above.

[9]
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a. Motions for Partial Dismissal of the Application
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On November 28,2006, the Commission filed a motion seeking dismissal of that portion

of the Company's Application requesting issuance of the eight local permits. On December 1,

2006, the Towns filed a similar motion. The intervenors asserted that, pursuant to the override

statute and its implementing regulations, an override Petition may not be filed until a final

decision has been issued by the state or local agency whose action is being challenged.

See 980 CMR § 6.02(1). On May 10, 2007, the presiding officer ruled that the issuance of a final

agency decision is a jurisdictional prerequisite to the filing of an override Petition, and granted

the intervenors' motions for partial dismissal. Ruling on Motionsfor Partial Dismissal by the

Cape Cod Commission and the Towns ofYarmouth and Dennis (May 10, 2007).11

b. Motion to Dismiss Amended Application

On January 31, 2007, the Commission filed a motion to dismiss the Company's Amended

Application, on the ground that the Commission's DR! Decision is not a final agency decision.

In its Initial Brief, filed on Apri125, 2007, the Commission subsequently reversed its position, .

asserting that the DR! Decision was a final agency decision. On March 2, 2007, the presiding

officer issued a memorandum ruling denying the Commission's motion to dismiss, and

indicating that a written ruling on the motion would follow. On May 10, 2007, the presiding

officer ruled that the DR! Decision was a final agency decision, and denied the Commission's

motion to dismiss the Company's Application. Ruling on Cape Cod Commission Motion to

Dismiss KeySpcln 's Amended Application (May 10, 2007).

c. Motion to Limit Evidence to Commission Record

In oral objections during hearing, and in their briefs, the Towns and the Commission

asserted that the Siting Board's review of factual findings made by the Commission in its DR!

Decision should be limited to the record ofthe DR! proceeding. The intervenors' position is

\I On May 17, 2007, KeySpan filed a motion for reconsideration of this ruling. The
Commission and the Towns filed opposition to the motion. In a ruling issued on June IS,
2007, the Company's motion for reconsideration was denied.

[10]
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~
~

based on 980 CMR § 6.03, which provides, in relevant part, that when the Siting Board is

reviewing "adjudicatory findings of fact" contained in a final agency decision, the Board's

review of those findings shall be limited to the record presented before the agency. On May 10,

2007, the presiding officer ruled that the Commission did not make adjudicatory findings of fact

in conducting its DR! review of the Company's project. Accordingly, the intervenors' motions to

limit the evidence reviewable by the Siting Board in this proceeding were denied. Ruling on

Intervenors 'Motion to Limit the Scope ofEvidence (May 10, 2007).

C. Phase I Description

The Company's proposed 13.I-mile pipeline on the primary route was approved in its

entirety by the Siting Board in EFSB 05-2 (Exhs. EFSB-I, at 2, 56,118; EFSB-KEY-9-3).

Phase I, approximately 12,000 feet ofpipeline in the town of Yarmouth, is the first section of the

pipeline that would be constructed by the Company (Exh. KEY-3, at 2 ).

As described by the C9mpany in the underlying EFSBproceeding case, Phase I on the

primary route begins at KeySpan's South Yannouth liquefied natural gas ("LNG facility"), runs

generally easterly through Yarmouth on Whites Path, a short stretch ofNorth Main Street, and

Great Western Road (Exhs. EFSB-l, at 56; EFSB-KEY-9-3). The Siting Board's Final Decision

stated that, subject to final discussions with local officials, the Phas,e I pipeline would be installed

on the north side of Whites Path, the southwest side ofNorth Main Street, and the south side of

Great Western Road in Yannouth (Exh. EFSB-I, at 56).12 The pipeline would be constructed

primarily within roadway layouts, either in the shoulder or near the edge ofpavement (id. at 57).

The Company would use "stove-pipe" construction methods wherein one to three lengths ofpipe

are installed at a time, with welding, radiography, and coating work completed within the trench

-

12 Phase II would continue from the end ofPhase I along Great Western and Highbank
Roads in Yannouth; cross the Bass River into Dennis; progress easterly on Highbank
Road, Upper County Road, and Great Western Road in Dennis; and then extend northerly
on Depot Road in Harwich to its intersection with Main Street (Exhs. EFSB-l, at 56;
EFSB-KEY-9-3). The Final Decision also approved the Western and Eastern Segments,
also along designated primary routes, respectively in the towns of Sandwich and .
Barnstable, and in the town of Harwich (Exh. EFSB-I, at 55, 57).

[11]
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(id. at 58). The new pipeline would be 12 inches in diameter and the trench for installation of the

pipe would be 4 feet wide and 5 to 6 feet deep (ill, at 2, 58).

The Final Decision discussed, but did not approve, an alternative route and a hybrid route

for the Middle Segment. The alternative route follows an inactive railroad right-of-way from the

South Yannouth LNG facility to Route 134 in Dennis; follows the Cape Cod Rail Trail east of

Route 134 to Depot Street in Harwich; and follows Depot Street to its intersection with Main

Street in Harwich (Exhs. EFSB-l, at 56- 57; KEY-2(B) at 4-15, fig. 4-6). The hybrid route

incorporates the part of the alternative route located west ofRoute 134; 0.3 miles along

Route 134; and the primary route east ofRoute 134 (Exhs. EFSB-l, at 56- 57; KEY-2(B) at 4-15,

fig. 4-6).

II. THE INITIAL PETITION

A. Standard of Review

Any person who proposes to construct or operate a jurisdictional energy facility in the

Commonwealth may seek a Certificate from the Siting Board. G.1. c. 164, § 69K. The applicant

first must file an lnitial Petition for a Certificate. Id. The Siting Board shall grant an Initial

Petition if: (I) the applicant asserts at least one of the seven grounds for a Petition set forth in

G.L. c. 164 § 69K; and (2) the Siting Board determines that, on the merits, at least one ofthe

asserted grounds constitutes a valid basis for granting the lnitial Petition. Id.

B. The Company's lnitial Petition

KeySpan asserted in its lnitial Petition four of the seven statutory grounds upon which an

lnitial Petition may be based.

I. Denial Precluding Facility Construction

0.1. c. 164, § 69K provides that the Siting Board must grant an lnitial Petition if "the

facility cannot be constructed due to any disapprovals, conditions or denials by a state or local

agency or body." Pursuant to the Cape Cod Commission Act, any proposed development project

for which an Environmental Impact Report ("EIR") is required under the Massachusetts

[12]
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Environmental Policy Act ("MEPA") is deemed to be a development of regional impact ("DRl")

requiring Commission review and approval. See Cape Cod Commission Act, Section 12(h);

Cape Cod Commission Enabling Regulations, Section 6. The Company's 13.l-mile proposed

pipeline required the preparation of a Draft ElR and a Final ElR (Exhs. KEY-2(I); KEY-2(K».

The Commission reviewed KeySpan's application for DR! approval, and denied the application

("DR! denial") (Exh. KEY-1 (H». As the Commission itselfhas acknowledged, the

Commission's DR! decision is a final agency decision denying the Company's DR! application

(Commission Initial Brief at 2-3). See Ruling on Cape Cod Commission Motion to Dismiss

KeySpan 's Amended Application (May 10, 2007).

The Company's DR! application was denied by the Commission, and Phase I of the

proposed pipeline cannot be constructed without a favorable DR! Decision by the Commission.

Accordingly, the Siting Board finds that, in asserting that DR! denial precludes construction of

the proposed pipeline, the Company has raised a valid basis for the granting of its Initial Petition,

in accordance with G.L. c. 164, § 69K.

2. A Burdensome Condition

G.L. c. 164, § 69K provides that the Siting Board must grant an Initial Petition ifit finds

"that any state or local agency has imposed a burdensome condition or limitation on any license

or permit which has a substantial impact on the responsibilities ofthe board as set forth pursuant

to seCtion 69H." The denial of a permit may constitute a burdensome condition or limitation.

980 CMR § 6.02(2)(e).

In its Final Decision in the underlying proceeding, the Siting Board approved

construction ofthe proposed pipeline, including Phase I on the primary ro~te (Exh. EFSB-l).

The Company asserts that the Commission',s DR! Decision has a substantial impact on the Siting

Board's statutory responsibilities because it precludes the construction of an energy facility

which the Siting Board has determined is needed to maintain reliable least-cost service to gas

customers on Cape Cod (id. at 29-30).

The Siting Board has approved KeySpan's proposed pipeline, and has determined that the

project is necessary to provide a reliable energy supply for the Commonwealth with a minimum

[13]
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impact on the enviromnent at the lowest possible cost (id. at 118). However, the project cannot

be constructed or operated without a favorable DRI Decision from the Commission. The Siting

Board therefore finds that the Commission's denial of the project has a substantial impact on the

Siting Board's primary responsibility under G.L. c. 164, § 69J to provide a reliable energy supply

for the Commonwealth with a minimum impact on the enviromnent at the lowest possible cost.

Accordingly, the Siting Board finds that, in asserting that DRI denial imposes a burdensome

condition, the Company has raised a second valid basis for the granting of its Initial Petition, in

. accordance with G.L. c. 164, § 69K.

3. Inconsistencies Among Resource Use Pennits

G.L. c. 164, § 69K provides that the Siting Board must grant an Initial Petition if it finds

that "there are inconsistencies among resource use pennits issued by ... state or local agencies."

KeySpan asserts that the Commission's DRI denial for the project is inconsistent with the Siting

Board's approval ofthe project in the Final Decision pursuant to G.L. c. 164, § 69J

(Exh. KEY-I, at 26). The Towns assert that a final decision issued by the Siting Board should

not be considered a "resource use pennit" under Section 69K (Towns Initial Brief at 8).

Siting Board approval of a proposed energy facility is the first step in pennitting, and

conditioning, the use of land, air, water, wetlands, or other natural resources for the generation,

transmission or storage of energy. Approval by the Commission of a DRI application authorizes

the use ofnatural resources for the project under review. See Berkshire Power 8 DOMSB at 289.

The Commission's DRI denial is inconsistent with the Siting Board's approval of the same

project. Accordingly, the Siting Board finds that, in asserting that DRI denial results in

inconsistencies among resource use pennits, the Company has raised a third valid basis for the

.granting of its Initial Petition, in accordance with G.L. c. 164, § 69K. 13

13 On March 20,2006, the Secretary of the Massachusetts Executive Office of Energy and
Enviromnental Affairs ("EOEEA") issued a Certificate on the Final Enviromnental
Report ("FEIR") for the project, finding that the FEIR adequately and properly complied
with the requirements ofMEPA (Exh. EFSB-4). The Company asserts that the MEPA
Certificate also is a resource use pennit, and that the DR! Decision is inconsistent with

(continued...)
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4. Nonregulatory Issues or Conditions
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i

G.L. c. 164, § 69K provides that the Siting Board must grant an Initial Petition if an

applicant believes that "a non-regulatory issue or condition has been raised or imposed by ...

state or local agencies." A non-regulatory issue or condition "relates to matters not within the

jurisdiction of the agency in question." 980 CMR § 6.02(2)(d). KeySpan asserts that the

Commission exceeded its jurisdiction by basing its DRI denial, in part, on the Commission's

. evaluation ofproject need and routing alternatives, matters which the Company asserts are within

the exclusive jurisdiction of the Siting Board (Exh. KEY-I, at 26-28).

The Siting Board makes no determination regarding substantive limitations on the

authority of the Cape Cod Commission to review energy projects jurisdictional to the Siting

Board. It is not necessary in this proceeding to reach that issue, because the Company has

asserted three valid bases for its Initial Petition; the assertion of one such basis is sufficient to

grant the Petition. Accordingly, the Siting Board makes no finding regarding the Company's

assertion that the Commission's DRI Decision was based on a non-regulatory issue or condition

as provided by G.L. c. 164, § 69K.

C. Decision on the Petition

The Siting Board shall grant an Initial Petition for a Certificate provided that: (1) the

petitioner asserts in its Initial Petition at least one of the seven grounds on which Siting Board

jurisdiction to grant an Initial Petition may be based, as set forth in G.L. c. 164, § 69K; and

(2) the Siting Board finds that at least one of the grounds asserted is a substantively valid basis

for the granting of the Initial Petition. G.L. c. 164, § 69K.

As noted in Section II.B, above, the Company asserted in its Initial Petition four of the

seven grounds on which Siting Board jurisdiction to consider an Initial Petition may be based.

The Siting Board has found that KeySpan has raised three substantively valid bases for the

13 (...continued)
the Certificate (Exh. EFSB~KEY-l, at 26). The Towns disagree (Towns Initial Brief
at 8). As KeySpan has already established three valid bases for its Initial Petition, we do
not reach the question ofwhether a Certificate issued by the Secretary of EOEEA is a
"resource use permit" within the meaning of Section 69K.
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granting of the Company's Initial Petition. Anyone of these grounds alone would be sufficient,

pursuant to G.L. c. 164, § 69K, to support the granting of an Initial Petition.

Accordingly, the Siting Board GRANTS the Company's Initial Petition for a Certificate

of Environmental Impact and Public Interest.

A. Standard of Review

Pursuant to G.L. c. 164, § 690, if the Siting Board issues a Certificate for a non­

generating facility, the Certificate must include the Siting Board's findings and opinions with

respect to the following: (1) the need for the facility to meet the energy requirements of the

applicant's market area taking into account wholesale bulk power or gas sales or purchases or

other cooperative arrangements with other utilities and energy policies as adopted by the

.Commonwealth; (2) the compatibility ofthe facility with considerations of environmental

protection, public health, and public safety; (3) the extent to which construction and operation of

the facility will fail to conform with existing state' or local laws, ordinances, by-laws, rules and

regulations and the reasonableness of exemption thereunder, if any, consistent with the

implementation of the energy policies in the Siting statute to provide a reliable energy supply for

the Commonwealth with a minimum impact on the environment at the lowest possible cost; and

(4) the public interest, convenience and necessity requiring construction and operation of the

facility. G.L. c. 164, § 690. See Berkshire Power Development. Inc., 8 DOMSB 1, at 291

(1999) ("Berkshire Power"); IDC Bellingham, 13 DOMSB 1, at 24 (2001) ("IDC Bellingham'');14

In order to provide a full review of a non-generating facility previously approved by the

Siting Board in a proceeding under G.L. c. 164, § 69J, the Siting Board also (1) reviews the

decision from the underlying EFSB proceeding and (2) determines the extent to which new

information has been developed or the circUmstances of a project may have changed in the

1

ill.

14

THE APPLICATION

The Siting Board notes that there is no finding ofneed in Berkshire Power or IDC
Bellingham because those proceedings involved generating facilities and pursuant to the
1997 Electric Restructuring Act, the Siting Board no longer reviews the need for
generating facilities. See G.L. c. 164, §§ 69JY., 690Y:..
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intervening period. Additionally, the Siting Board verifies that issues raised by the state or local

agency or agencies whose actions are the subject of the Application have been addressed in a

comprehensive manner by the Board, either in its review of the facility under G.L. c. 164, § 69J

and/or in its review under G.L. c.164, § 69K."

B. Addressing Issues Raised by the Commission

In this section, theSiting Board: (l) identifies the issues raised by the Commission in

denying the Company's DRI application; and (2) determines which ofthose issues are within the

appropriate scope ofthis proceeding.

1. Issues Raised by the Commission

In its denial of KeySpan's,DRI application, the Commission took issue with several

aspects of the project and with KeySpan's presentation of the project. The Commission

expressed concern about impacts of Phase I of the Middle Segment on "community character,"

mentioning specifically "disruption" of a neighborhood and "inconvenience" caused by

construction, and expressed concern about traffic impacts as well (Exh. KEY-2(0) at 18). The

Commission expressed concern about locating a high-pressure distribution pipeline in residential

and commercial areas (id. at 18). The Commission expressed concern about detriments to

historical resources in the South Dennis Historic District since Phase II of the Middle Segment

would likely go through that area if the primary routewere selected for Phase I (id. at 18).16

15

16

The Siting Board recognizes that the requirement to address "the issues raised" by the
agency whose decision is the subject of an override proceeding appears only in
G.L. c. 164, § 690Yz, which governs o~erride proceedings involving generating facilities.
This requirement does not appear in G.L. c. 164, § 690, the counterpart to Section 690Yz
governing override proceedings involving non-generating facilities. However, it is
appropriate to consider the concerns of the involved permitting agency or agencies in an
override, proceeding, irrespective of the type of energy facility involved. See Ruling on
Towns Motion to Strike or in the Alternativefor an Extension ofTime to File Rebuttal
Testimony at 3-4 (December 5, 2006).

As stated in Section LA.2.a, above, the Siting Board is considering an override for Phase I
(continued...)
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The Commission noted that KeySpan had declined to exercise the option for a joint

review by the Commission and MEPA, a process which would have enabled voting members of

the Commission to review alternative routes for the project, in accordance with Commission

procedures (Exh. KEY-2(O) at 12-13; Tr. 3, at 440-441). The Commission stated that the lack of

sufficient time for the Commission to explore route alternatives was a result ofKeySpan's

declining to apply for joint review (Exh. KEY-2(O)at 13).

.With respect to route selection and related construction impact differences, the

Commission stated that KeySpan submitted insufficient information to the. Commission about

alternative routes (id. at 12-13). Furthermore, the Commission found that there might be other

less detrimental alternatives to the primary route and that these alternative routes "were unable to

be explored" through the Commission's process (id. at 12). The Commission noted information

indicating that the alternative route would impact fewer residences, would be shorter and disturb

less acreage, would cross less wellhead protection area, and affect less traffic than the primary

route (Exh. KEY-2(O) at 18). While acknowledging some relative merits of the primary route,

the Commission stated that KeySpan did not provide a persuasive argument that the primary

route has the lowest environmental impacts of any route (id. at 18, 19).

The Commission asserted that KeySpan was at fault for failing to address immediate

needs as part oftheir long-range planning for gas supply to the area <& at 13). The Commission

stated that it found insufficient verifiable evidence submitted for the DR! application to

corroborate KeySpan's statements as to the need for enhanced gas supplies (id.). The

Commission stated that the probable detriments of the primary route outweigh the benefit of

supplying natural gas (id. at 18).

16 (...continued)
only. However, Phase II is relevant for route selection purposes. Selection of the primary
route for Phase I leads away from use of the alternative or hybrid route for Phase II, as
Phase I includes a length ofpipeline beyond the divergence of the primary and alternative
(and hybrid) routes. Similarly, beginning construction on the alternative route would lead
away from use of the primary route for Phase II (Exh. KEY-2(O) at 18, finding M7;
see Exh. EFSB-KEY-l; at fig. 1-2). Therefore, the Siting Board recognizes that, in the
context of route selection, it is necessary to consider the entire Middle Segment.

[18]
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2. Commission Issues Within Scope of the Proceeding
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The substantive issues raised by the Commission, related to questions of facility need,

route selection, impacts on the human and natural environment, and safety, are relevant to the

findings the Siting Board is required to make in its decision on KeySpan's Application for a

Certificate pursuant to G.L. c. 164, § 690. These issues also are relevant to the Siting Board's

mandate under G.L. c. 164, § 69H to provide a reliable energy supply for the Commonwealth

with a minimum impact on the environment at the lowest possible cost. Accordingly, these

issues are appropriate for Siting Board review in this proceeding. These substantive issues have

been reviewed by the Siting Board in the underlying EFSB proceeding and/or in the present

proceeding as follows:

• Need for the facility was evaluated in the facility proceeding (Exh. EFSB-l,
at 8~15). Analysis of the need for the facility is updated below in SectionIII.C.l.

• Alternate routes were evaluated in the facility proceeding (id. at 32-54, 74-105).
Updates relevant to route selection are described below in Section III.C.2.

• Historic/prehistoric resource preservation was evaluated in the facility proceeding
(id. at 80-89). Section III.C.2, below, addresses updates on archaeological issues
specific to the alternative route.

• Traffic issues were evaluated in the facility proceeding (id. at 89-97). Traffic
issues are considered again in Section Ill.C.2, below.

i-,
• Neighborhood disruption in the form of noise from construction was evaluated in

the facility proceeding (id. at 89-97). Neighborhood disruption in the form of
inconvenience to motorists is considered as a traffic impact.

• Safety was evaluated in the facility proceeding (id. at 42, 87-88, 90, 101-103);
certain safety issues are expanded upon below in Section IILC.2.

The Commission raised two issues relating to the applicant's cooperation with particular

review procedures that could have widened the scope of the Commission's review: (1) whether

KeySpan should have or should not have applied for joint review by the Commission and MEPA;

and (2) whether or when KeySpan was asked to provide the Commission with more information

about the alternative route. The Commission also raised an issue of the applicant's "fault" for

[19]
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circumstances affecting project need. These procedural issues, in and of themselves, are not

appropriately before the Siting Board because they do not pertain to any of the required findings

in G.L. c. 164, § 690 or to the Siting Board's general mandate under G.L. c. 164, § 69J.17

C. Need, Project Impacts, Cost, and Reliability

This section discusses both the findings of the underlying EFSB proceeding and new

information acquired in this proceeding, with respect to need for the facility; project impacts

(environmental, health, and safety); cost; and reliability.

1. Need for the Facility

Pursuant to G.L. c. 164, § 690, the Siting Board must address the need for the pipeline

facility in its decision on KeySpan's Application for a Certificate. In the Final Decision, the

Siting Board reviewed in detail the need for additional peak-hour flow capability on the

Company's Cape Cod system (see Exh. EFSB-l, at 5-16). The Siting Board reviewed the need

for the proposed facility and concluded that:

KeySpan has demonstrated a need for additional gas resources: (1) to ensure
continued gas delivery to the eastern extremities ofKeySpan's distribution system
on Cape Cod at aminimum operating pressure of 10 psig, and to the regulator
outlets serving those extremities at a minimum operating pressure of 60 psig; and
(2) to avoid operating the Company's LNG facilities in excess of its operating

17 The Commission stated that KeySpan provided inadequate information on the alternative
route.. However, .the evidence available to the Siting Board suggests that the Commission
had the opportunity to review additional materials, had the Commission sought to
perform such a review. Mr. Philip Dascombe, a witness for the Commission, stated that
when interest in the alternative route was expressed,. factual information about the route
was not forthcoming from KeySpan (Tr. 3, at 537). However, Mr. Dascombe did not
recall whether KeySpan had refused to provide any specific requested information
(Tr. 3, at 574). Ms. Margo Fenn, a witness for the Commission, stated that KeySpan did
not provide in its DR! application any information regarding alternative locations for the
project (Exh. CCC-MF at 3). On cross-examination, Ms. Fenn stated that the
Commission did request and receive information on alternative routes and that she was
aware of no information on alternatives that KeySpan refused to provide (Tr. 3,
at 469-480).

[20]
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criteria. The Company has demonstrated that bringing additional energy resources
to the Company's Cape Cod distribution system would allow it to operate its LNG
facilities without exceeding injection rates of 120 MMBtulhr at KeySpan's
Wareham facility, 1150 MMBtulhr at the South Yarmouth facility, and
45 MMBtulhr each at portable facilities in Chatham and Eastham.
(Exh. EFSB-I, at 14).

In the present proceeding, KeySpan stated that it updated its Cape Cod supply and

demand forecast in 2005 and again in 2006 (Exh. EFSB-KEY-6). The Company stated that its

current demand forecast, predicting faster growth in gas flow, is close to the "High Growth" case

the Company presented in EFSB 05-2 (id.; Tr. I, at 58). The Company explained that its load

forecast is based on an independent consultant's economics-based forecast ofpopulation and

business growth, and that this economics-based forecast predicts accelerated growth on Cape

Cod (Tr. I, at 61-62). Instead ofa 2.1 percent average annual rate of growth from 2005-2006 to

2011-2012, the Company now anticipates a 2.9 percent average growth rate (id. at 88).

The Company stated that it had added capacity to its distribution system, using stop gap

measures to help maintain minimum distribution-system pressures in 200612007 (Exh. EFSB-12;

Tr. I, at 69). Beginning in November 2006, the Company constructed 4300 feet of 12-inch

diameter pipeline along Route 6A downstream of the Stony Brook regulator in Brewster, to move

gas easterly to Orleans and Eastham (Exh. EFSB-12; Tr. I, at 69-70). The Company stated that it

had also identified operational stop gap measures, but that these were not put into effect because

weather-induced demand never reached extreme levels in the winter of200612007

(Exhs. EFSB-KEY-12; EFSB-KEY-18(b); Tr. I, at 73-74). Ifnecessary, it would add more

capacity to its distribution system, using expanded stop gap measures, to maintain pressure in

200712008 (Exh. RR-KEY-3; Tr. 4, at 676, 718, 761).

Anticipating an increased rate of growth in demand and incorporating the Company's

new distribution pipeline in Brewster, KeySpan updated its forecast of gas flow and pressures on

Cape Cod. Resulting pressures KeySpan calculated for the extremities of its system are shown

below in Table I for selected years.

[21]
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Table 1. Changes in KeySpan's Predicted Gas Flow and Pressures for Cape Cod

Page 18

Date and PeakHonr Length of new Chatham Pressure, Pressure, Pressure, Pressure,
Forecast Flow pipe in Brewster LNG Eastham Chatham Dennis Harwich

(mcfh) (ft) (mcfh) (psig) (psig) (psig) (psig)

2006/07 (per
2004 forecast), 5896 0 218 16 35 0 0
baseline

2007/08 (per
2004 forecast), 6016 0 250 0 18 0 0
baseline

2011/12 (per
2004 forecast), 6470 0 250 0 0 0 0
baseline

2007/08 (per
2006 forecast), 6201 4300 250 0 0 0 0
baseline

. .

2011112 (per
2006 forecast), 6936 4300 250 0 0 0 0
baseline

2007/08 (per
2006 forecast), 6201 4300 155 27 31 10 28
with Phase I

2011112 (per
2006 forecast), 6936 4300 45 22 12 15 42
with project

Exh.EFSB-KEY-6C; Tr. I, at 71-72.

The Siting Board recognized in the underlying EFSB proceeding that a minimum pressure

of 10 pounds per square inch, gauge ("psig") is needed at the extremities of the Company's

low-pressure distribution system (Exh. EFSB-l, at 11, 14). The Siting Board also recognized

KeySpan's goal ofreducing reliance on portable LNG injection sites at Eastham and Chatham

ilil at 13, 14). T<tble I shows that, using both 2004 and updated 2006 forecasts, modeled

pressures at the extremities of the Company's system are below the required 10 psig under

forecast peak flow conditions beginning in winter 200712008, in the absence of enhanced

supplies. With the project and assuming the updated 2006 forecast, required pressures would be

[22]
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achieved from 2007/08 through 2011/12 while reducing reliance on the Chatham LNG facility

(Exh. EFSB-KEY"6C).

In the Final Decision, the Siting Board noted a need for added peak-hour flow capability

of 961 million British thermal units per hour ("MMBtulhr") by the 2008/2009 heating season

(Exh. EFSB-l, at 14). The Company stated that the forecasted need for the 2008/2009 season

has increased to an added peak-hour flow capacity of 1031 MMBtulhr (Tr. 1, at 89).

KeySpan indicated it would again use stop gap measures that it would need to implement

before or during the 2007/2008 heating season, in the event that it is not authorized to construct

Phase I M at 71-76). Expanding on its stop gap plan for 2006/2007, the Company would

construct an additional 7500 feet ofpipeline in Brewster in advance of the heating season, and

prepare to open regulator stations and truck gas to its outlying stations as required (id.).

In the Final Decision, the Siting Board found that there is a need for additional energy

resources to maintain reliable gas service to customers of KeySpan's Cape Cod distribution

system (Exh. EFSB-l, at 14, 15). Updated information provided by the Company indicates that

there remains a need for additional energy resources to maintain reliable gas service to customers

ofKeySpan's Cape Cod distribution system. The information indicates that additional energy

resources may be needed as soon as the 2007/2008 heating season. Stop gap measures might

postpone the time atwhich such a need becomes critical, but the stop gap measures have a

number ofpotential problems with respect to reliability aI)d entail added costs, as described in

Sections III.C.3 and III.C.4, below. Based on its findings in the Final Decision and the llpdated

discussion above, the Siting Board finds that there is a need for the additional gas resources that

the proposed pipeline would provide.

2. Project Impacts

Pursuant to G.L. c. 164, § 690, the Siting Board must address the compatibility of the

pipeline facility with considerations of environmental protection, public health and public safety

in its decision on KeySpan's Application for a Certificate.

[23]
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a. Project Impacts in the Underlying EFSB Proceeding
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In the Final Decision, which addressed all three segments of the proposed pipeline, the

SitingBoard reviewed KeySpan's proposal to construct the Middle Segment along both the

primary route and the alternative route selected by the Company. 18 The review in the Final

Decision supported requisite findings therein for the Siting Board's project approval, including:

(1) that the proposed energy facility would provide a reliable energy supply for the

Commonwealth with a minimum impact on the environment at the lowest possible cost; and

(2) that plans for construction of the proposed energy facility are consistent with current health,

environmental protection and resource use and development policies as adopted by the

Commonwealth.

Regarding project impacts, the Final Decision reviewed the impacts of the Middle·

Segment on wetlands and water resources, land use and land resources, the South Dennis

Historic District, and noise and traffic (Exh. EFSB-l, at 74-99). These Middle Segment impacts

include pipeline construction and operation impacts that relate to the requirement, in this

proceeding, that the Siting Board determine whether the Middle Segment Phase I is compatible

with considerations of environmental protection, public health, and public safety.

(1) Wetlands and Water Resources

TheFinal Decision noted that the primary route on the Middle Segment is along roads

and not in wetland areas, would cross the Bass River at an existing bridge location, and that the

18 The Sit.ing Board's review also included the Company's hybrid route; however, the
analysis and findings in the Final Decision were focused on the primary and alternative
routes. Analysis ofthe hybrid route was limited to highlighting its environmental impact,
cost and reliability characteristics in instances where there appeared to be significantly
different trade-offs between that route and the primary route, as compared to the trade­
offs identified between the alternative route and the primary route. As described in
Section ill.Co2.b, below, it now appears based on new information that the hybrid route is
more viable than the original alternative route, and therefore the Siting Board's updated
andlysis and findings with regard to route selection more fully address the hybrid route.
However, to allow a degree of continuity from the underlying case to this proceeding with
respect to route selection analysis, the original alternative route is also included as part of
the updated analysis and findings herein.
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Company would implement erosion control, sedimentation control, and spill prevention

procedures that would minimize water resource impacts (Exh. EFSB-l, at 78).19 The Final

Decision stated that other than the bridge crossings, neither route would be constructed in

wetlands resource areas (id.). The Siting Board directed the Company to refrain from all

refueling and equipment-maintenance activities that have the potential for fluid spills, when

vehicles are within Wellhead Protection Areas identified by the Massachusetts Department of

Enviromnental Protection (id.). The Final Decision noted that in-water construction work may

be required (id.). With the identified mitigation and implementation ofthe above condition, the

Siting Board found that the wetlands and water resources impacts of the proposed pipeline along

the Middle Segment primary route would be minimized G!L.).

(2) Land Use and Land Resources

The Final Decision noted that the land resources impacts of the proposed pipeline along

the primary route would be temporary and minimal due to. the placement ofthe pipeline under

and directly adjacent to streets and because the Company stated that it would assess the potential

for damage to trees on the route with a professional arborist and local tre.e wardens

(Exh. EFSB-l, at 84). The Final Decision noted that pipelines are generally compatible with

roads from a land use perspective, and that roads and road shoulders have relatively little in the

way of land resources such as undisturbed archaeological resources, vegetation, and valuable

upland habitat (id. at 86). The Siting Board directed the Company to take all reasonable

precautions to avoid damage to trees, to minimize damage to plantings, fences, stone walls, and

other landscaping features, and to repair or replace any damaged landscaping features, with the

agreement of their owner(s) (id. at 84-85). The Siting Board found that with identified mitigation

and implementation of the above condition, the land resources impacts of the proposed pipeline

along the Middle Segment primary route would be minimized (id. at 85).

1 19 Wetlands impacts for Phase I are regulated under the Massachusetts Wetlands Protection
Act and also under the Town ofYarmouth Wetland By-Law.
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1

(3) South Dennis Historic District

The Final Decision recognized the merit of preserving the historic qualities of the South

Dennis area (Exh. EFSB-l, at 88). The Final Decision noted that in most locations in the South

Dennis Historic District, the only permanent visible features of the proposed pipeline, if

constructed on the primary route, would be pipeline safety markers mounted flush with the

pavement surface (id.). The Final Decision noted further that the Company would not cut down

trees in the Historic District along the primary route (id.). To further protect historic resources,

the Siting Board, in approving the use ofthe primary route, directed the Company: (1) to consult

with the South Dennis Historic District Commission prior to finalizing construction plans for the

district; and (2) in consultation with the South Dennis Historic District Commission, to restore

vegetation and any fences or other structures that are disturbed in the South Dennis Historic

District due to construction ofthe proposed pipeline wi.). For the primary route, the Siting

Board found that with the identified mitigation and implementation ofthe above condition,

impacts of the proposed pipeline to the South Dennis Historic District would be minimized

Wi at 88-89).

(4) Noise and Traffic

The Final Decision noted that construction impacts ofthe proposed pipeline, including

the noise impacts, would be temporary (Exh. EFSB-l, at 94). The Siting Board directed the

Company to limit construction work on the Middle Segment to the hours from 7:00 a.m. to

6:00 p.m. unless otherwise authorized by the affected municipality (illJ. With respect to traffic,

the Final Decision noted that pipeline on the primary route would be installed on the road

shoulder where practical, and otherwise along the edge of pavement, but that on Highbank Road,

pipeline installation would be within the travel lane (id.). The Final Decision noted that the

Company will follow D.T.E. (now D.P.U.) Road Restoration Standards (id.). Also, the Final

Decision noted that the Company would use four inches of asphalt to repave in-street trenches

and would repair any repaved areas deviating from the existing road surface by more than

0.25 inchMJ
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The Final Decision noted that the Company has committed to finalizing engineering plans

for the proposed pipeline in consultation with the affected municipalities (id. at 96). The Final

Decision also noted that the Company has committed to mitigate traffic impacts during

construction in accordance with traffic management plans to be approved by each municipality,

including site-specific traffic management plans the. Company expects to prepare at key

intersections (id.). Further, the Company has committed to avoid work between Memorial Day

and Labor Day (id.). Also, the Final Decision noted that the Company would need to obtain road

opening permits from the municipalities, which gives the Towns ofYarmouth, Dennis, and

Harwich the opportunity to limit work to reasonable dates and hours (id.). Therefore, the Siting

Board directed the Company to provide the municipalities, at least 60 days prior to

commencement of construction, with substantially completed engineering plans, and

substantially completed traffic management plans including all site-specific traffic management

plans, for review and comment (id. at 97). The Siting Board also required that KeySpan use full­

width repaving to restore Highbank Road in Dennis following construction of the proposed

pipeline, at the request ofthe Town of Dennis (id. at96).

With the condition limiting hours of construction, the Siting Board found that the noise

impacts of the proposed pipeline along the Middle Segment primary route would be minimized

(id. at 94). With additional conditions described above, the Siting Board also found that traffic

impacts along the Middle Segment primary route would be minimized (id. at 97).

(5) Safety

Th~ Final Decision discussed a number of issues that have safety aspects. The Final

Decision discussed possible third-party disruption ofthe pipeline, citing the Company's assertion

that there is no meaningful difference between route alternatives with respect to the potential for

third-party disruption (Exh. EFSBc1, at 42, 102),20 an issue potentially relevant to safety as well

as reliability. The Final Decision also discussed traffic impacts (id. at 89-97), which are relevant

20 In the underlying EFSB proceeding, KeySpan also suggested that the overall risk from
third-party disruption would be relatively minor, regardless of the route selected
(Exh. KEY-7, at 226).
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to safety and convenience. As noted above, the Siting Board found that traffic impacts along the

Middle Segment primary route would be minimized (ill,. at 97). The Final Decision also

discussed required safety markers (id. at 87-88); exposed excavation (ill,. at 90); and the ability to

shut off sections ofpipe for maintenance work (ill,. at 101), each ofwhich is potentially relevant

to safety, but made no specific safety findings with regard to these topics.

(6) Route Comparison

The Final Decision compared the primary and alternative routes with respect to their

potential impacts. For the Middle Segment, impacts were grouped into four broad categories:

(1) wetlands and water resources; (2) land use and land resources; (3) the South Dennis Historic

District; and (4) noise and traffic.

With respect to wetlands and water resources, the Final Decision noted that both the

primary and alternative routes would cross the Bass River at existing bridge locations and that

both routes cross bridges that may require in-water construction work (Exh. EFSB-l, at 78).

Along the primary route, the pipeline would be installed below pavement up to the bridge span

and then, continuing in a straight line, hung underneath the bridge in an existing pipe chase

(id. at 79). The railroad embankment on the alternative route is narrower than the road on the

primary route, so work would be close to wetlands areas where the railbed crosses wetlands,

including in areas next to the Bass River; a new structure would likely be required to support the

pipeline between the railroad bridge abutments; and there are large rocks on the facing of the

embankment, which may complicate construction (ill,.). The Final Decision noted that in-water

work could be necessary to recondition the abutments of the railroad bridge (id.). However,

because engineering design had not been developed, the record in the underlying EFSB

proceeding was insufficient to determine which river crossing would likely have greater impacts

on wetlands or water resources (ill,.). However, considering wetlands, surface water, and

groundwater impaCts together, the Siting Board found that, on the Middle Segment, the primary

route would be preferable to the alternative route with respect to wetlands and water resources

impacts (ill,.).

[28]



EFSB 06-1 Page 25

With respect to land use and land resources, the Final Decision indicated that, due to the

need to clear vegetation from the alternative route, the primary route would be advantageous with

respect to impacts to vegetation and upland habitat, in comparison to the alternative route,

noting, however, that because some of the old rail right-of-way may be cleared in some future

year even without the project, the differential impact of much of the clearing of the alternative

route might exist only for a few years (& at 85-86). The Final Decision stated that no significant

differences between the Middle Segment routes had been identified relative to impacts on rare

species or archaeological resources (id, at 86). The Siting Board found that, on the Middle

Segment, the primary route would be preferable to the alternative route with respect to land use

and land resources impacts (id.).

With respect to the South Dennis Historic District, the Final Decision stated that more

care may be necessitated on the part of the Company during construction along the primary route,

relative to the alternative route, to avoid historical features located close to the construction zone,

because the primary route would pass closer to recognized historical features within the district

(i! at 89). The Siting Board noted that, as a result ofthe tight working space along the primary

route, there remains some possibility of unanticipated impacts, but indicated that the only

expected permanent impact to the South Dennis Historic District would be pipeline markers

embedded into the street surface (&). The Siting Board found that the alternative route for the

Middle Segment would be preferable to the primary route with respect to potential impacts to the

South Dennis Historic District (&).

With respect to traffic and noise, the Final Decision noted that no comparison had been

made between sound levels from street excavation that would be experienced by abutters to the

primary route, and sound levels from that would be experienced by abutters to the alternative

route, who would be subject to noise from tree clearing and soil excavation but not from

pavement cutting (& at 97). However, the Final Decision noted that the primary route is close to

a larger number of residences than the alternative route, which would likely cause the total

amount of construction noise impacts to neighbors to be greater along the primary route (ill).

Based on the lower number of nearby residents, the Siting Board identified the alternative route

as preferable with respect to noise impacts (llh). The Final Decision stated the alternative route
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would include less construction in heavily traveled roadways than the primary route, so the

alternative route would be preferable with respect to traffic impacts, as well (id.). The Siting

Board found that the alternative route for the Middle Segment would be preferable to the primary

route with respect to potential traffic and noise impacts (id. at 94, 97),

The Final Decision considered these various impacts and concluded that the "advantages

of the primary route with respect to expected land use and land resources impacts and potential

wetlands and water resources impacts are balanced by the advantages of the alternative route

with respect to expected noise and traffic impacts and potentialirnpacts to the South Dennis

Historic District" (id. at 99). Therefore, the Siting Board found that, for the Middle Segment, the

primary and alternative routes would be comparable with respect to enviromnental impacts (id.).

b. Updates on Project Impacts

(1) Alternative Route Right-of-Way Updates

The alternative route would follow a former rail bed, part ofwhich has been converted to

use as a rail trail for bicycle and other recreational use, and part ofwhich may be converted in the

future (Exh. EFSB-l ,at 81-82). KeySpan stated in the override proceedingthat the existing rail

trail east ofRoute 134 has been reconstructed, after removal of tree roots and installation ofa

root barrier (Exh. EFSB-KEY-8). The Company asserted that additional vegetation removal

would still be needed and that the reconstruction work makes this area undesirable for

construction vehicle access to the right-of-way (id.). The Company stated that, because this

portion of the rail trail has recently been improved, the Massachusetts Department of

Conservation and Recreations ("DCR") now maintains that this part ofthe route is an undesirable

location for the proposed pipeline (id.). As a result, the parties generally agreed that the primary

route should best be comparednot to the originally designated noticed alternative route, but

instead to a hybrid route consisting of the rail right-of-way west ofRoute 134, 0.3 miles along

Route 134, plus the primaryroute east of Route134 (Tr. 1 at Ill-lIS, 131; Tr. 2, at 249-250).

KeySpan stated that the rail right-of-way west of Route 134 has been partially cleared by

the Towns to accommodate survey work for the bike trail being pursued for this area, so that

there is generally a IS-foot wide clearing. along the right-of-way (Exhs. EFSB-KEY-8;
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CCC-KEY-II). The Company indicated that pipeline construction would require at leasl 10 ftd

of additional clearing (id.). The Company asserted that the conclusion of the Siting Board m

EFSB 05-2 that "construction on the alternative route would involve considerable clearing of

existing trees" (final Decision at 86) is still true (Exhs. EFSB-KEY-8; CCC-KEY-Il).

The Siting Board notes that, due to the undesirability expressed by DCR of constructing

along the recently rebuilt rail trail east of Route 134, the hybrid route now appears more fea,sih b

as an alternative route than the Company's original alternative route. However, because it

provides continuity with our analysis and findings in the underlying decision, our analysis

includes comparison of the primary route to both the original alternative route and the bybri;.<

route as part of determining whethe~ selection of the primary route is compatible with

considerations of environmental protection, public health, and public safety.

The record shows that, given a reduction in the amount oftree clearing on the allen,,'1

route, the advantage of the primary route over the original alternative route is smaller; the

advantage over the hybrid route is smaller still because the hybrid route avoids all vegetal;,;

clearing along the existing bike trail. Some advantage remains, however, and the Siting En:,.1

reaffirms its finding in the Final Decision that the primary route has fewer vegetation

than the hybrid route and the original alternative route.

(2) New Wetlands Impacts Information

KeySpan stated that construction of a pipe bridge at the old railroad bridge on the

alternative (and hybrid) route would require extensive shoreline work within wetland resour.·.

areas (Exhs. EFSB,KEY-I; EFSB-KEY-8). The Company would drive or vibrate into piau'

sheet piling in the intertidal area along the edges of the railroad embankments in order to

stabilize the railroad bed and support foundations for the pipe bridge (Tr. I, at 98-103).

Witnesses for the Towns concurred with the need for sheet piling to stabilize the railroad

embankments (Tr. 2, at 280-288). ,

The Final Decision stated that the Bass River crossing on the primary route wonk! I>

within an existing duct bank on the underside of an existing road bridge (Exh. EFSB-l, ai

When the Final Decision was prepared, evidence of the nature and extent of required
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work for the pipe bridge on the alternative route was not sufficient to detennine which river

crossing would have less wetland impact (id.). However, in this proceeding, KeySpan has

provided more specificity with regard to wetland impacts from construction work to reinforce. the

existing railroad grade. The record shows that intertidal structural work on the river crossing for

the alternative route or the hybrid route would have greater impacts on wetlands than stringing

pipe underneath the existing bridge on the Bass River crossing on the primary route. Therefore,

the wetland impacts from the river crossing would be less for the primary route. Both the hybrid

and alternative routes cross the Bass River at the same location. Accordingly, and consistent

with the Final Decision, the Siting Board finds that the primary route is preferable to the hybrid

route and the original alternative route with respect to wetlands and water resources impacts.

(3) New Protected Species Infonnation

KeySpan stated that the Massachusetts Natural Heritage and Endangered Species

Program ("NHESP") updated its atlas ofpriority and estimated habitats after issuance of the

Final Decision (Exh. EFSB-KEY-1, at 5). The Company stated that previously mapped area

along the alternative route immediately east of the Bass River had been reduced, but new areas of

estimated and priority habitat were added elsewhere along the alternative route for 6300 feet and

7500 feet, respectively (id.; Exh. EFSB-KEY-8; Tr. 1, at 92). According to the Company, the

species at issue would be Commons' panic-grass, bristly foxtail grass, and eastern box turtle

(Exh. EFSB-KEY-l, at 5). The Company indicated that for the two plant species, field surveys

would be conducted in seasons when the plants are visible, then plans to avoid, transplant or

otherwise mitigate damage to plants would be prepared (id.). The Company indicated that

standard procedures for eastern box turtles, including installation of fences and relocation of

turtles, would mitigate turtle damage (ill). The primary route, in contrast, follows existing

roadways(Exh. EFSB-l, at 86).

Rare species impacts was considered an element ofland resources impacts in the Final

Decision. The Final Decision stated that no significant differences between routes were found

relative to impacts on rare species (Exh. EFSB-l, at 86). In this proceeding, the likely presence

ofrare species along the alternative route has been identified. While impacts on rare species can

[32]



EFSB 06-1 Page 29

. be largely mitigated on the alternative route, the primary route would have no such impacts.

Therefore, the primary route is advantageous from the perspective ofrare species impacts. The

addition of this information does not cause the Siting Board to change its bottom-line finding that

the primary route would be preferable to the hybrid route and the original alternative route with

respect to land use and land resources impacts.

(4) New Archaeological Resources Information

In the underlying EFSB proceeding, a preliminary sensitivity assessment found both the

primary and alternative routes ofthe Middle Segment to be sensitive for containing previously

unidentified archaeological resources (Exh. KEY-1(A) at 5-35). KeySpan stated that its. cultural

resources consultant, Public Archaeology Laboratory, told the Company that use ofthe

alternative or hybrid route would require an intensive field survey of archaeological resources

including as many as 450 test pits to survey the work area (Exh. EFSB-KEY-l, at 6). According

to the Company, this field slirVey and subsequent lab and report work would take eight to ten

weeks to complete (id.). The Company added that if potentially significant archaeological

resources were located, more detailed field examinations would typically then be required,

possibly leading to an effort to fully recover all potentially significant archaeological resources in

the area (id.).

The.Massachusetts Historical Commission ("MHC") provided comments to MEPA on

Febrqary 8, 2006, which was subsequent to closing of the evidentiary record in the underlying

EFSB proceeding. In the letter, the MHC stated that the primary route for the Middle Segment is

unlikely to affect significant historic and archaeological resources (Exh. KEY-2(D) at Tab C). In

contrast, the MHC stated that nearly four miles of the alternative route on the Middle Segment

are considered to be of moderate to high sensitivity for archaeological resources

(Exh. EFSB-KEY-l, at 6; Tr. 1, at 115-116; Tr. 4, at 631-632). The letter requested that the

Company consider avoiding areas outside of paved town rights-of-way that are assigned a

moderate to high archaeological sensitivity (Exh. KEY-2(D) at Tab C). The Certificate of the

Secretary of~nvironmentalAffairs on the Final Environmental Impact Report reiterates this

concern ilih).
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While the estimate of 450 test pits along a few miles of railroad bed seems excessive,

there is no evidence in the record to establish a correct figure. The Company stated that it was

unable for confidentiality reasons to respond to intervenor requests to provide full supporting

documentation for these assertions ofthe archaeological work that it claims would be required

(see Tr. 4, at 796-804). Thus, while there is a possibility that the hunt for archaeological artifacts

could add scheduling burdens to the use of the alternative or hybrid route, there is insufficient

support for concluding that use of the alternative or hybrid route would create significantly more

impacts on archaeological resources than was envisioned by the Siting Board in the Final

Decision, where archaeological resource impacts were considered an element ofland resources

impacts. Still, based on the MHC's request that the Company avoid areas outside ofpaved town

rights-of-way that are assigned a moderate to high archaeological sensitivity, the primary route is

advantageous from the perspective of archaeological resources. As with rare species impacts, the

addition of this information does not cause the Siting Board to change its bottom-line finding that

the primary route would be preferable to the hybrid route and the original alternative route with

respect to land use and land resources· impacts. Accordingly, and consistent with the Final

Decision, the Siting Board finds thatthe primaryroute is preferable to the hybrid route and the

original alternative route with respect to land use and land resources impacts.

(5) Traffic Impacts Updates.

KeySpan stated that the principal construction issue that may affect residences and

businesses on the primary route is the potential for traffic congestion and the maintenance. of

access and egress (Exhs. EFSB-KEY-lO; CCC-KEY-23). The Company provided the traffic

management plan for Phase I of the Middle Segment along the primary route and stated that a

plan for Phase II would likely be developed in late summer of2007 (Exh. EFSB-KEY-IO(l);

Tr. I, at 29-31). The Company reiterated that construction would not be scheduled during the

high season from Memorial Day to Labor Day (Exh. CCC-KEY-29; Tr. I, at 29). The Company

also stated that businesses on Whites Path are not retail businesses and that construction in the

commercial area alongWhites Path would be on the side ofthe road opposite to the businesses
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(Exh. CCC-KEY-29; Tr. 3, at 603)}1 The Company stated that traffic management measures

would be used to maintain at least one lane of traffic at all points in order to limit traffic

congestion (Exh. EFSB-KEY-lO; Tr. I, at 28). However, the Company indicated that, on the

request of the Town of Yarmouth, a detour would be created for work at the intersection of

Whites Path and North Main Street in Yarmouth if traffic backs up at that location

(Exh. EFSB-KEY-IO(I); Tr. I, at 32-34). The traffic management plan states that steel plate

access to driveways will be maintained (Exh. EFSB-KEY-10(1)). Ms. Leslie Richardson,

witness for the Commission, stated that it is a reasonable conclusion that businesses would be

disturbed by construction (Tr. 3, at 521). With the minor exception ofthe Town ofYarmouth's

requested detour at the intersection of Whites Path and North Main Street, traffic impacts are

similar to those evaluated in the Final Decision. Accordingly, and consistent with its finding in

the Final Decision that the alternative route is preferable to the primary route with respect to

traffic impacts, the Siting Board finds that the hybrid route and the original alternative route are

preferable to the primaryrOlite with respect to traffic impacts.

(6) Pipeline Safety Updates

In the underlying EFSB proceeding, KeySpan maintained that there are no meaningful

differences between Middle Segment route alternatives with respect to the potential for

third-party disruption (Exh. EFSB-I, at 42). However, in the present proceeding, KeySpan' s

engineer indicated that potential third-party damage to pipelines is ofless concern in areas

without water or sewer mains or street drainage, such as along the existing railroad corridor,

compared to in-street locations (Tr. 2, at 386-391). Notwithstanding this difference, the Siting

Board notes that gas mains are present under streets throughout much ofMassachusetts and that

federal pipeline safety standards, the Dig-Safe program and other precautions help maintain the

21 On the Middle Segment, Phase.ILoftheprimaryroute does involve construction that
would cross business driveways, since there are businesses on both sides of Great
Western Road in Dennis, but in Phase I, construction is opposite businesses.
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general safety of the public. Therefore, based on the Final Decision and the record in this

proceeding, the Siting Board finds that the primary, hybrid, and original alternative routes are

comparable with respect to pipeline safety.

c. Summary of Project Impacts

Based on the above evaluation, there are several minor changes in the relative impacts of

the primary versus alternative Middle Segment routes. However, there is no overriding change

from the Final Decision in the comparison of the potential impacts of the routes. The amount of

tree clearing on the hybrid or alternative route would be less than described in the Final Decision.

On the other hand, new, more specific information on construction now clarifies that the river

crossing for the alternative or hybrid route would have more wetlands impacts than the river

crossing for the primary route. In the Final Decision, considering land use and land resources

impacts, wetlands and water resources impacts, noise and traffic impacts, and potential impacts

to the South Dennis Historic District, the Siting Board found that the primary and alternative

routes for the Middle Segment would be comparable with respect to environmental impacts.

While some details have changed, the Siting Board finds in this proceeding that the primary,

hybrid, and alternative routes are comparable with respect to their potential impacts, including

impacts on the environment, public health, and public safety.

In the Final Decision, the Siting Board found that for the Middle Segment, environmental

impacts would be minimized. No change to this finding is indicated by the new information

discussed in Section III.Co2.b, above. Accordingly, the Siting Board finds that construction and

operation ofPhase I, as described by KeySpan and in compliance with the conditions specified in

the Final Decision, would minimize potential project impacts.

3. Cost

With respect to cost, the Siting Board concluded in the Final Decision that:

The record shows that the difference in costs between the two Middle Segment
route options would be fairly small, relative to the total cost of the Middle
Segment. The record shows that engineering a pipe bridge at the railroad bridge
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location was not carried out in sufficient detail to obtain an accurate cost estimate
for this element of the work. The record also shows that lease costs for the right­
of-way would be subject to negotiations and that without going through the
negotiation process, it is not possible to accurately estimate this cost. As a result,
the uncertainties with respect to the cost of bridge construction, lease costs, and
other issues appear to be greater than the cost differential estimated by the
Company. The cost savings of a hybrid route, relative to the alternative route,
depend on costs to obtain rights to use the existing Rail Trail, which are also
unknown. Based on the high uncertainties relative to the calculated cost
differential, the Siting Board finds that, on the Middle Segment, the primary route
and the alternative route would be comparable with respect to cost (Exh. EFSB-I,
at 101).

Page 33

Subsequent to the underlying EFSB proceeding, the Company developed for the

alternative route more detailed designs for both a pipe bridge crossing and a horizontal

directional drill ("HDD") across the Bass River, with associated cost estimates

(Exh. EFSB-KEY-l, at 9). According to the Company, a conventional pipe bridge would cost

approximately $670,000 to $695,000, including permitting and removal of the existing bridge but

not including any mitigation that might be required by the South Dennis Historic District

(id. at II). According to the Company, a "soft rock" HDD crossing would be more costly than a

pipe bridge by $155,000 (RR-KEY-3).

KeySpan also identified eleven additional incremental cost items which it asserted would

be incurred for the alternative route for the Middle Segment (Exh. EFSB-KEY-l, at 13).

According to the Company, these costs would total $411,000 to $561,000 (illJ. These range

from costs for easement negotiations to costs for archaeological surveys and refiling its DRl

application with the Commission (id.). A total of$85,000 to $135,000 ofthe total relate to DCR

and Article 97 issues (id.). A total of$106,000 to $186,000 of the total is for additional

archaeological work (illJ. Meanwhile, the Company's cost estimate for the primary route for the

Middle Segment has increased by $135,000 due to the Siting Board's condition in the Final

Decision requiring full-width repaving of2400 feet ofthe route in Dennis and an additional

$35,000 for chip-seal coating of about one mile ofroadway in Yarmouth, as discussed with the

Town of Yarmouth (Exh. EFSB-KEY-l, at 14; RR-KEY-3). Incorporating these changes, the.

Company provided revised cost estimates for the Middle Segment of$3,670,000 for the primary
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route and $5,281,000 to $5,436,000 for the alternative route, for a differential of$I,646,000 to

$1,801,000 between the two routes (Exh. EFSB-KEY-l, at 14). Further, the Company estimated

that costs for the hybrid route would be $5,147,000 with a pipe bridge and $5,302,000 using soft

rock HDD, for differentials from the primary route of $1,477,000 and $1,632,000 (RR-KEY-3).22

Mr. Laurence Keegan, Jr., witness for the Towns, challenged several aspects of the

Company's. cost estimates. In his estimate, the cost differential between the hybrid and the

primary routes would be $284,000 to $314,000 with the primary route maintaining a cost

advantage, later adjusting the differential upwards by an additional $76,000

(Exh. YID-LFK-MM-l; Tr. 2, at 214, 249-252). The Towns' estimate of the differential was

narrower than KeySpan's because the Towns added costs for police detail on the primary route

($190,000), figured lower cost for a pipe bridge ($400,000 instead of$670,000 to $695,000), and

estimated lower costs fora variety of smaller cost items (Exh. YID-LFK-MM-l; Tr, 2,

at 295-302). According to the Company, police detail costs are embedded in its calculations for

in-road construction (Tr. 1, at 140; Tr. 3, at 599-602; Tr. 4, at 720-724).

Without attempting to judge the exact cost of crossing the Bass River or a multitude of

smaller disputes on cost estimates, it appears that conservatively the primary route costs

$550,00023 to $1,632,000 less than the hybrid route. Although this is a fairly wide range, the

work-up of costs for bridge construction by the COJ;npany and by the Towns provides greater

certainty regarding the cost differential between routes than was available in the underlying

EFSB proceeding. The Siting Board concludes that with the addition ofthis new infonnation,

the routes can be distinguished with respect to cost - a distinction that could not be made in the

22

23

These cost estimates do not include estimates for a "hard rock" HDD since the substrate
on Cape Cod is predominantly sand. See EFSB-KEY-l, at 12-13. The cost estimates
also do not include the financial cost of conducting stop gap measures or of moving
forward other improvements that the Company states would be necessary to meet peak
demand while the hybrid route is delayed for pennitting and construction (RR-KEY-3).
The Company stated that it would incur an estimated $1,200,000 to $1,300,000, for
construction of3800 feet of 12-inch pipeline in Brewster, several years earlier than would
otherwise be required Wl).

The figure of$550,000 represents the Towns' low estimate of$284,000, adjusted by
additional costs of$76,000 and $190,000 described above.
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underlying EFSB proceeding due to the insufficiency of the cost information that had been

developed by the Company at the time of the proceeding. On the basis of the evidence presented,

the Siting Board finds that the primary route is preferable to the hybrid route with respect to cost.

4. Reliability

With respect to reliability, the Final Decision stated that: ..

The difference in lengths between the primary and alternative routes is not large
enough to create a substantial difference in pipeline performance, and the two

. routes are otherwise similar in physical reliability. The record shows that the
Company and its environmental consultants have significant experience in
permitting the installation of gas pipelines, including the acquisition of access
rights and necessary p~rmits and approvals. In this case, the opinion of the
Company and itsconsultants is that permitting of the proposed pipeline in the
roadways along the primary route can be accomplished with reasonable certainty
in time to allow construction ofthe first 12,000 feet of the Middle Segment prior
to the peak loads ofthe 2006/2007 heating season. It is the Company's opinion,
supplemented by its consultants, that it is less certain, and perhaps not possible, to
obtain rights to build on the railroad right-of-waywithin the same period oftime.
In addition, because it would not follow the route of the existing Sagamore Line,
the alternative route would require significantly more extensive pipeline
construction during 2006 to reach a possible tie-in point in Dennis, as necessary to
meet need in winter 2006-2007. The added construction would include not only
an additional 4000 to 6000 feet of pipeline to reach a possible tie-in point,
compared to the 12,000 feet required for the primary route, but also the
completion ofthe spanning ofthe Bass River, which would not.be required as part
of the 12,000 feet to be constructed in2006 under the primary route. The ability
ofthe project to reliably serve customers for all years of the forecast period is
dependent on its being timely constructed. Given the greater certainty with which
the proposed work can be completed in a timely fashion, the Siting Board finds .
that on the Middle Segment, the primary route would be preferable to the
alternative route with respect to reliability (Exh. EFSB-1, at 103-104).

KeySpan stated that using the alternative route for Phase I would allow tie-ins for the

back into the existing system at 6000 feet and not again until18,000 feet from the start of the

Middle Segment (Exh. EFSB-KEY-1, at 7, fig. 1-2). Based on maps provided by KeySpan, the

corresponding points for the hybrid route would be at 6000 feet and not again until

approximately 16,000 feet from the start of the Middle Segment (Exhs. KEY-2(B) at fig. 4-3;
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EFSB-KEY-1, at fig. 1-2). Alternatively, the two ends of the Middle Segment could be built

first, postponing the decision of whether to use the primary or hybrid route (See RR-KEY-4;

Tr. 1, at 155-159). Construction on the alternative route or the hybrid would require completion

ofthe following tasks, most of which would not be required for the primary route:

Obtain Order of Conditions from Conservation Commission

Negotiate lease with Executive Office of Transportation24

Obtain Article 97 approval from Legislature and Governor (not needed for hybrid)

Discuss mitigation for use of right-of-way with DCR (not needed for hybrid)

Engineer details of route including Bass River crossing (HDD or new bridge)

Complete archaeology field survey

Complete NHESP surveys

Seek and obtain Siting Board approval for change in route

Prepare supplemental ElR

File Corps of Engineers Section 10 application

File for Chapter 91 License for Bass River crossing

Seek and obtain water quality approvals for river crossing (not needed for HDD)

Seek and obtain approval of Cape Cod Commission

Consult with South Dennis Historic District

Obtain street opening permits

Stabilize and protect existing earthen embankments at Bass River with sheet piling,
or clear workspaces for HDD and drill under Bass River

• Construct enough pipeline to tie back to existing system in Dennis

i •

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

Exhs. EFSB-KEY-1, at 6-8,10-13; EFSB-KEY-1(4); EFSB-KEY-l(5); RR-KEY-4.

24 According to KeySpan, it is no longer true that approval from Bay Colony Railroad
would or might also be needed, because Bay Colony'S operating lease expired in 2006
(Tr. 3, at 585-590; Tr. 4, 734).
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According to the Company, new capacity could possibly but not necessarily be in place

for the 2008/2009 winter heating season under this timeline for the alternative (or hybrid) route,

if the various approvals are forthcoming (Exhs. EFSB-KEY-l, at 6-8; EFSB-KEY-8; Tr. I,

at 150). For the 2007/2008 heating season, no project capacity would be in place and stop gap

measures would be put in place (id.).25 Stop gap measures may include construction of7500 feet

of 12-inch diameter, 60 psig gas main along Route 6A in Brewster in the fall of2007, near­

continuous injection ofhigh-cost LNG at the remote station in Chatham and/or Eastham during

bad weather, and manually bypassing pressure control mechanisms at the Church Street and

Depot Street district regulators in Harwich (Tr. 1, at 79-84). Given the lower control over system

pressures, the requirement to maintain personnel at remote locations, and the reliance on roadway

conditions in winter, the Company characterized these measures as undesirable from a reliability

standpoint (id.).

For the primary route, KeySpan stated that it would have ample time to construct Phase I

on the primary route for the now-upcoming heating season if it started construction right after

Labor Day, barring an early onset ofwinter conditio~s (id. at 165-168). KeySpan indicated that

Phase I construction can begin within approximately three months of a DR! approval

(Exh. EFSB-KEY-l(4)). The Company indicated that, if a Certificate were issued by Mayor

June 2007, and if the Company can obtain a street-opening pennit and Conservation Commission

approval from the Town ofYarmouth for the first 12,000 feet of the primary route, construction

could begin right after Labor Day and all or most of the first segment of the primary route placed

into service for the 2007/2008 heating season (Tr. 1, at 149-150, 165-168). The Company

asserted that the primary route has a substantial reliability advantage over the alternative route on

this basis (id. at 149-150; Exh. EFSB-KEY-8).

The new infonnation indicates that KeySpan needs three months to get local pennitting

for the primary route. Therefore, if a DR! approval for Phase I were issued by the Siting Board

by June 2007, construction could begin in September 2007. An earlier start is precluded in any

event by the required avoidance of construction during the summer months. The new

25 The Company stated the adequacy of the stop gap measures depends on the Algonquin
gate station at Route 130 in Sandwich being operational this fall (Tr. 1, at 76-77).
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infonnation indicates that new capacity on the alternative route would be available by 2008/2009

at the earliest. The new infonnation indicates that, although stop gap measures could be used for

200712008 if the alternative or hybrid route were selected, using the primary route allows the

Company's project to be more reliably constructed to meet future needs, including the next

heating season and later years, compared to using the alternative or hybrid route. Accordingly,

and consistent with its finding in the Final Decision that the primary route would be preferable to

the alternative route with respect to reliability, the Siting Board finds that the primary route is

preferable to the hybrid route and the original alternative route with respect to reliability.

5. Route Comparison

In the preceding sections, the Siting Board has found: (I) that the construction and .

operation ofthe facility on the primary and hybrid routes are comparable with considerations of

environmental protection, public health and safety; (2) that the primary route is preferable to the

hybrid route with respect to cost; and (3) that the primary route is preferable to the hybrid route

and the original alternative route with respect to reliability. Therefore, the Siting Board finds that

.the primary route would be superior to the hybrid route and the original alternative route with

respect to satisfying the Siting Board's mandate under G.L. c. 164, § 69H to provide a reliable

energy supply to the Commonwealth with a minimum impact on the environment at the lowest

possible cost.

D. Conclusions and Findings

Based on the decision in the underlying EFSB proceeding and new infonnation obtained

in this proceeding, the Siting Board has comprehensively addressed the issues gennane to the

scope of this proceeding, including issues raised by the Commission, in the underlying EFSB

proceeding and!or in this proceeding.

Pursuant to G. L. c. 164, § 690, the Siting Board must make four specific findings to

support the issuance of a Certificate of Environmental hnpact and Public Interest for a facility, as

indicated below.
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1. Need for the Facility

Pursuant to G. L. c. 164, § 690, the Siting Board must make a finding with respect to the

need for the facility. The Siting Board found in EFSB 05-2 that there is a need for additional

energy resources to maintain reliable gas service to customers ofKeySpan's Cape Cod

distribution system. As noted in Section III.C.l, there remains a need for additional energy

resources to maintain reliable gas service to customers ofKeySpan' s Cape Cod distribution

system as soon as the 2007/2008 heating season. The Siting Board found, in Section III.C.l,

above, that there is a need for the additional gas resources that the proposed pipeline would

provide. Therefore, the Siting Board finds that Phase I is needed.

2. Compatibility With Environmental Protection, Public Health and Safety

Pursuant to G. L. c. 164, § 690, the Siting Board must make a finding with respect to the

compatibility of the facility with considerations of environmental protection, public health and

public safety. In Section III.C.l, above, based on its findings in the Final Decision and analysis

in Section III.C.l, the Siting Board found that there is a need for the additional gas resources that

the proposed pipeline would provide. In Section III.C.2.c, above, the Siting Board found that the

pdmary, hybrid, and alternative routes are comparable with respect to their potential impacts,

. including impacts on the environment, public health, and public safety. Also in Section III.C.2.c,

the Siting Board found that construction and operation ofPhase I, as described by KeySpan and

in compliance with the conditions specified in the Final Decision, would minimize potential

project impacts. Therefore, the Siting Board finds that construction and operation of Phase I on

the primary route is compatible with considerations of environmental protection, public health

and public safety.

3. Conformance with Laws and Reasonableness ofExemption Thereunder

Pursuant to G. L. c. 164, § 690, the Siting Board must make a finding with respect to the

extent to which construction and operation of the facility will fail to conform with existing state

or local laws, ordinances, by-laws, rules and regulations and the reasonableness of exemption

thereunder, if any, consistent with the implementation of the energy policies in the Siting statute
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to provide a reliable energy supply for the Conunonwealth with a minimum impact on the

environment at the lowest possible cost.

The Siting Board acknowledges that the granting of a Certificate in this proceeding would

allow the Company to construct a portion ofthe project, notwithstanding the Commission's DR!

denial. The Siting Board recognizes that Phase I of the project may not comply with the Cape

Cod Conunission Act.26 The record does not demonstrate any other area of non-conformance

with local or state laws, ordinances, by-laws, rule or regulations.

Regarding state and local laws, the Siting Board reviewed in the Final Decision, the

environmental impacts of the proposed project in light ofre1ated regulatory or other programs of

the Commonwealth, including programs related to wetlands protection, groundwater protection,

rare and endangered species habitat, historic preservation and scenic roads. The Siting Board

found that the proposed project along the primaryroute would be generally consistent with the

identified requirements of all such programs. Final Decision at 118. Consequently, the Siting

Board found that the construction of the proposed project is consistent with current health,

environmental protection, and land resource and development policies as adopted by the

Commonwealth. Id. The additional evidence in Section D, above, includes new information and

26 The Commission found that Phase I ofthe Middle Segment meets the Minimum
Performance Standards of the Conunission's Regional Policy Plan (Exh. KEY-2(O) at 6,
17, 20;Tr. 3, at 428-429,445,470). However, Margo Fenn, a witness for the
Commission, testified that the Commission also determines as part ofDR! review
whether the probable benefit from the proposed development is greater than the probable
detriment (Exh. CCC-MF at 4; Tr. 3, at 42.8-429). Ms. Fenn testified that, milike the
Regional Policy Plan consistency review, this Conunission determination is not based on
established policies, standards or other criteria (Tr. 3, at 430-431). As reason to deny
Phase I, the Conunission found that its probable benefits do not outweigh its probable
detriments; in supporting analysis and findings the Conunission cited detriments
including conununity disruption, safety concerns, traffic impacts and historic district
impacts, and also that the Commission had received insufficient information on the
alternative route to allow for a comparison to the primary route (id. at 431-432;
Exh. KEY-2(O) at 21). Thus, it was not established in the DR! proceeding that the
proj ect complies with the Cape Cod Conunission Act. Constructing the project without
DR! approval therefore would be a violation of the law as interpreted by the Conunission.
However, the granting ofa Certificate by the Siting Board would provide KeySpan with
lawful means to construct and operate Phase I of the Middle Segment.
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analysis of environmental impacts under state and local programs, including information relating

to Wetlands Protection Act resource areas, NHESP habitat designations, MHC archaeological

survey requirements, and Town ofYarmouth traffic management requirements. The record

shows that the new information supports the Siting Board's findings in the Final Decision that

the proposed project is consistent with Commonwealth policies under those programs.

The record also shows with respect to local laws, that absent DR! approval of Phase I of

the Middle Segment, two local approvals cannot be pursued or obtained from the Town of

Yarmouth. However, if a Certificate is granted, the identified obstacle to pursuit and potential

receipt of these two local approvals will be removed. There is no indication in the record that,

with this obstacle removed, KeySpan would be unable to obtain required local approvals, or that

any non-conformance with the laws or related regulatory provisions applicable for those

approvals would exist.

Exempting the Company from the need for DR! approval from the Commission for

Phase I would be consistent with, and is necessary to the full implementation of, the Siting

Board's findings and decision in the underlying EFSB proceeding. In theunderlying EFSB

proceeding, the Siting Board found that, upon compliance with specified mitigation measures

and conditions, the construction and operation ofthe pipeline project - including the Middle

Segment on the primary route - would provide a reliable energy supply for the Commonwealth

with a minimum impact on the environment at the lowest possible cost. Final Decision at 118.

The record shows that, as reasons for denying DR! approval for Phase I, the Commission

relied on its finding that the probable benefits of Phase I would not outweigh its probable

detriments. Its supporting analysis and findings cited detriments related to community

disruption, safety, traffic and historic impacts, and also cited limitations as to the scope and

framework of DR! review it was able to undertake, notably the lack of information as to possible

alternative routes with less detriment.

With respect to project benefits, a need for the proposed project was found in the Final

Decision, and new information provided in the present proceeding indicates that the project is

still needed. The reliability with which the project could be constructed to meet identified need

was also addressed in the Final Decision, and relevant new information provided in this
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proceeding. As indicated below, this reliability information has been evaluated as part of

updated analysis of alternative routes.

With respect to project impacts, the Siting Board reviewed in detail both in the Final

Decision and as part of updated analysis in Section IIID, above, the land use and land resources

impacts, traffic and noise impacts, and South Dennis Historic District impacts of the proposed

project - areas that encompass detriments cited by the Commission. Specifically, concerns the

Commission raised with respect to community disruption, traffic and the South Dennis Historic

District fall squarely within the scope ofcorresponding issues the Siting Board reviewed. Of

importance to such concerns, the proposed project construction will be based on methods of in­

street construction that are common for such projects and are temporary in nature. Conditions

such as maintaining one lane of travel at all times, maintaining access to adjoining property, and

restoring roadways in accordance with DPU regulations and in certain areas with use of full­

roadway repaving will be met. The Commission also cited as a safety concern the presence of

high pressure gas pipeline in the built-up area the route traverses. The Siti~g Board evaluated

safety as part of its additional analysis in Section III.D, above, and concluded the placement of

the proposed pipeline follows commonplace siting practice and is accompanied by ongoing

protections such as applicable Dig-Safe program provisions, and thus will be safe.

In both the Final Decision and as part of updated analysis in this review, the Siting Board

reviewed alternative routes for the proposed pipeline. New information did not change the

overall project impacts comparison between routes. With respect to reliability, although new

information regarding use of stop gap measures has beeh considered, the Siting Board's review

here does not change the conclusion that the primary route would be preferable. Finally, with

new cost information, the record now indicates that the cost of the primary route would be less

than the alternative or hybrid routes.

Thus, the new information has not altered the view of the Siting Board that the project is

needed, that the primary route is preferable to the alternative route, and that project impacts

would be minimized, as discussed above in Section III.C. In the absence of a DR! approval, or a

Certificate which serves in the place of such an approval, the Company cannot implement the

pipeline project as reviewed and approved by the Siting Board in the Final Decision. The Siting
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Board therefore finds that Phase I may not comply with the Cape Cod Commission Act, but is

likely to be in conformance with other state and local laws. The Siting Board further finds that

exempting the Company from the need to obtain DR! approval from the Commission for Phase I

is reasonable, and would be consistent with the Siting Board's implementation of the energy

policies in G.L. c. 164 so as to provide a reliable energy supply for the Commonwealth with a

minimum impact on the environment at the lowest possible cost.

4. Public Interest or Convenience

Pursuant to G. L. c. 164, § 690, the Siting Board must make a finding with respect to the

public interest, convenience and necessity requiring construction and operation of the facility.

After conducting an extensive review ofthe need for the pipeline project, alternative routes, and

potential project impacts, the Siting Board found that upon compliance with specific conditions

set forth in its Final Decision in EFSB 05-2 that construction and operation of the pipeline

project - including the Middle Segment on the primary route - will provide a reliable energy

supply for the Commonwealth with a minimum impact on the environment at the lowest possible

cost, in keeping with the Siting Board's statutory obligations under G.L. c. 164, § 69H.Final

Decision at 118. Also in the underlying EFSB proceeding, the Siting Board found that the

Middle Segment of the project along the primary route would achieve an appropriate balance

among conflicting environmental concerns, as well as among environmental impacts, reliability,

and cost. Id. at 105. In the present proceeding, therefore, the Siting Board finds that the primary

route would be superior to the hybrid route and the original alternative route with respect to

satisfYing the Siting Board's mandate under G.L. c.. 164, § 69H to provide a reliable energy

supply to the Commonwealth with a minimum impact on the environment at the lowest possible

cost.

The Siting Board notes the high degree to which customers rely on a continuously

available supply of gas. The Siting Board notes the relatively short period during which

neighbors would be inconvenienced by pipeline construction. Consistent with its duty to provide

a necessary energy supply for the Commonwealth with a minimum impact on the environment at

the lowest possible cost, the Siting Board concludes thatthe benefits of supplying natural gas
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with the project outweigh the impacts of the primary route. The Siting Board finds that the

public interest requires the construction and operation of Phase I of the Middle Segment of

KeySpan's proposed pipeline as described in this proceeding.

E. Decision on the Application

Pursuant to G.L. c. 164, § 690, the Siting Board must include in a Certificate of

Enviromnental Impact and Public Interest for a non-generating energy facility its findings with

respect to: (1) the need for the facility to meet the energy requirements ofthe applicant's market

area taking into account wholesale bulk power or gas sales or purchases or other cooperative

arrangements with other utilities and energy policies as adopted by the Commonwealth; (2) the

compatibility of the facility with considerations of enviromnental protection, public health, and

public safety; (3) the extent to which the facility will not conform to existing state and local laws,

ordinances, by-laws, rules, and regulations, and the reasonableness of exemption thereunder, if

any, consistent with the implementation ofthe energy policies contained in G.L. c. 164 to

provide a reliable energy supply for the Commonwealth with a minimum impact on the

enviromnent at the lowest possible cost; and (4) the public interest, convenience and necessity

requiring construction and. operation of the facility.

In order to provide a full review of a non-generating facility previously approved by the

Siting Board in a proceeding under G.L. c. 164, § 69J, the Siting Board also will (1) review the'

decision from the underlying EFSB proceeding and (2) determine the extent to which new

information has been developed or the circumstances of a project may have changed in the

intervening period. Additionally, the Siting Board will verify that issues raised by the state or

local agencies whose actions are the subject ofthe Application have been addressed in a

comprehensive manner by the Board, either in its review of the facility in the underlying EFSB

proceeding and/or in its review under G.L. c.164, § 69K.

In Section LB, above, the Siting Board determ.ined that it would limit the scope of its

review in this proceeding to Phase I of the Middle Segment only.

The Siting Board has comprehensively addressed the issues germane to the scope of this

proceeding, including issues raised by the Commission in its review ofPhase I, in the underlying
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EFSB proceeding and/or in Section C of this decision.

In Section ill.D.l, above, the Siting Board has found that Phase I is needed.

In Section ill.D.2, above, the Siting Board has found that the construction and operation

ofPhase I is compatible with considerations of environmental protection, public health, and

public safety.

In Section ill.D.3, above, the Siting Board has found that Phase I may not comply with

the Cape Cod Commission Act, but it is likely to be in conformance with other state and local

laws; the Siting Board further finds that exempting the Company from the need to obtain DRl

approval from the Commission for Phase I is reasonable, and would be consistent with the Siting

Board's implementation of energy policies in G.L. c. 164 so as to provide a reliable energy

supply for the Commonwealth with a minimum impact on the environment at the lowest possible

cost.

In Section ill.DA, above, the Siting Board has found that the public interest, convenience .

and necessity requires the construction and operation ofPhase I.

Accordingly, the Siting Board GRANTS the Company's Application for a Certificate of

Environmental Impact and Public Interestwith respect to the issuance of DRl approval for

Phase I of the Middle Segment, and DENIES the Company's Application for a Certificate with

respect to Phase II. The Siting Board also issues a Certificate of Environmental Impact and

Public Interest for construction and operation ofPhase I, a copy ofwhich is attached hereto as

Attachment A and is part of the Siting Board's Final Decision in this proceeding.

While the Siting Board has not granted KeySpan a Certificate of Environmental Impact

and Public Interest with respect to the two remaining permits required for Phase rof the Middle

Segment in Yarmouth, i.e., a street opening permit from the Town ofYarmouth Public Works

Department and approval from the Yarmouth Conservation Commission for buffer zone work in

a wetlands resource area along Great Western Road, KeySpan is directed to file for (no later than

June 27, 2007) and seek to obtain those two permits from the respective agencies. KeySpan shall

report back to the Siting Board with an update on its efforts to obtain the two local permits

within seven (7) days of: (i) completion of those two permit processes; or (ii) the filing of any

applicable appeal, but in no event later than August 2, 2007. The Town ofYarmouth may file
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comments or recommended conditions with the Board on or before August 2, 2007. IfK

is unable to obtain either of those two permits, either as a result of a denial, rejection, apphi: .i,i"
conditions or undue delay, it may request that the Siting Board supplement its Certificate rA

Environmental Impact and Public Interest to include su.ch permit or approval within the

Certificate. Upon such a filing, the Siting Board may elect whether to conduct addition;) I y

into the relevant circumstances and may decide at that time to supplement the Certificate gr •• :: d

herein to include either or both of the two remaining local approvals regarding Phase I of

Middle Segment.

In accordance with G.L. c. 164; § 69K, the attached Certificate shall be enforced

Cape Cod Commission as if directly granted by the Commission.

1n.0L~[..'
M. Kathryn Sedor
Presiding Officer

Dated this 22nd day ofJune, 2007.
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COMMONWEALTH OF MASSACHUSETTS
ENERGY FACILITIES SITING BOARD

)
Application of KeySpan Energy Delivery )
New England for a Certificate of )
Environmental Impact and Public Interest)

-----------)

EFSB 06-1

CERTIFICATE OF ENVIRONMENTAL IMPACT
AND PUBLICINTEREST IN LIEU OF DR! APPROVAL

Pursuant to its authority under G.L. c. 164, §§ 69K-0, the Energy Facilities Siting Board
hereby (1) approves the Initial Petition and approves in part the Amended Application filed by
KeySpan Energy Delivery New England ("applicant") with the Siting Board in this proceeding
("Approval"); and (2) issues a Certificate ofEnvironmental Impact and Public Interest
("Certificate") to KeySpan.

This Approval and Certificate (hereinafter "Certificate") constitutes Attaclunent A to, and
is part of, the Final Decision in EFSB 06-1 (June 22, 2007).

I. NATURE AND SCOPE OF CERTIFICATE

A. This Certificate is issued by the Energy Facilities Siting Board pursuant to G.L. c. 164,
§ 690, in place of the issuance by the Cape Cod Commission of a Development of
Regional Impact ("DRf') approval pursuant to Sections 12 and 13 of the Cape Cod
Commission Act, c. 716 of the Acts of 1989, as amended ("DR! approval").

B. This Certificate acts in the place of a DR! approval and authorizes the applicant to
construct and operate Phase I of the Middle Segment ofa proposed 13.1-mile natural gas
distribution pipeline on Cape Cod, approximately 12,000 feet in length, as approved by the
Siting Board in Colonial Gas Company d/b/a KeySpan Energy Delivery New England, 15
DOMSB 269 (May 17, 2006) ("EFSB 05-2 Final Decision") andas depicted in the 100%
Design Drawings issued February 23,2006 and attached as Tab D to the applicant's Cape
Cod Commission Development of Regional Impact Application dated March 17,2006
("facility"). This Certificate does not extend authorization pursuant to G.L. c. 164, § 690
to construction or operation of Phase II of the Middle Segment, or any portion of the
Eastern or Western Segments of the proposed pipeline.
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II. - CONDITIONS

GENERAL

Gl. Because the issues addressed in this Decision relative to this facility are subject to change
over time, construction of the proposed facility must commence within three years of the
date of the Decision.

G2. As a result of the issuance of this Certificate, local development permits may be issued
consistent with the effect of issuance by the Cape Cod Commission of a DRI approval for
the facility.

G3. In accordance with G.L. c. 164, § 69K, the Cape Cod Commission shall not require any
approval. consent, permit, certificate or condition for the construction, operation or
maintenance of the facility. The Cape Cod Commission shall not impose or enforce any
law, ordinance, by-law, rule or regulation nor take any action nor fail to take any action
which would delay or prevent the construction, operation or maintenance of the facility.

G4. This Certificate shall be appealable only by timely appeal of the Final Decision in EFSB
06-1 to the Massachusetts SupremeJudicial Court, in accordance withG.L. c. 25, § 5 and
G.L. c. 164, § 69P.

SPECIFIC

S I. Conditions A, B, D, and E to the EFSB 05-2 Final Decision are incorporated into and are
conditions to this Approval and Certificate. A copy ofthe Conditions to the EFSB 05-2
Final Decision, including Conditions A, B, D, and E is attached hereto as "Certificate
Attachment I".

S2. The applicant shall cooperatewith requests by the Cape Cod Commission for information
regarding construction and operation of the facility.

S3. The applicant shall provide a copy of this Certificate, including Attachment 1, to its
general contractor prior to the coriunencement ofconstruction.

PROJECT CHANGE

PCl. The applicant has. an absolute obligation to construct the facility in conformance with all
aspects of the project as presented to and approved by the Siting Board in EFSB 05-2; The
applicant is required to notifY the Siting Board of any changes other than minor variations
to the project so that the Siting Board may decide whether to inquire further into a
particular issue. The applicant is obligated to provide the Siting Board with sufficient
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infonnation on changes to the project to enable the Siting Board to make these
detenninations.

Ann Berwick, Chainnan
Energy Facilities Siting Board
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Attachment 1

CONDITIONS TO THE FINAL DECISION OF THE ENERGY FACILITIES SITING BOARD
IN KEYSPAN ENERGY NEW ENGLAND, EFSB 05-2

Accordingly, the Siting Board APPROVES the proposal of Colonial Gas Company, d/b/a
KeySpan Energy Delivery New England, to construct approximately 13.1 miles ofnatural gas
pipeline to augment its existing Sagamore Line on Cape Cod, in the Towns of Sandwich,
Barnstable, Yarmouth, Dennis and Harwich, along the primary route, subject to the following
conditiOlls: .

A. In order to minimize construction and traffic impacts, the Siting Board directs the
Company to provide the municipalities, at least 60 days prior to commencement of
construction, with substantially completed engineering plans, and substantially completed
traffic management plans including all site-specific traffic management plans, for review
and comment. The Company is further directed to file with the Siting Board a copy of
each traffic management plan, including each site-specific traffic management plan, when
the plan has been finalized.

j

B. In order to minimize land use and land resources impacts, the Siting Board directs the
Company: (1) to arrange for a professional arborist to conduct an on-site inspection of
the construction zone within 6 months before construction begins in an area; (2) based on
recommendations by the arborist and, where applicable, tree wardens, to take all
reasonable precautions to avoid removing or damaging trees; (3) to minimize damage to
shrubbery and other plantings, as well as damage to or removal of fences, stone walls,
lampposts, and other landscaping features; (4) to repair or replace any damaged or
removed trees, shrubbery, or plantings, in consultation with the arborist and, where
applicable, tree wardens, and with the agreement of the owner of damaged or removed
vegetation; and (5) to repair or replace any damaged or removed fences, walls, or other
landscaping features, with the agreement, as applicable, of the owner ofthe landscaping
feature.

C. In order to minimize environmental impacts, the Siting Board directs the Company to
provide for the repaving of Highbank Road for its full width from the Bass River to Route
134, unless directed by the Town of Dennis not to provide for such full-width repaving.
In implementing the required repaving, the Company should: (1) coordinate with the
Town regarding specifications the Town may request, and (2) follow the Town's
specifications to the greatest extent possible, consistent with other applicable
requirements.
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D. In order to minimize noise impacts, the Siting Board directs the Company to limit
construction work on the Western, Middle, and Eastern Segments to the hours from
7:00 a.m. to 6:00 p.m. unless otherwise authorized by the affected municipality.

E. In order to minimize water resources impacts, the Siting Board directs the Company to
refrain from all refueling and equipment-maintenance activities that have the potential for
fluid spills, when vehicles are within identified Wellhead Protection Areas.

F. In order to minimize historic resources impacts, the Siting Board directs the Company:
(1) to consult with the South Dennis Historic District Commission prior to finalizing
construction plans for the district; and (2) in consultation with the South Dennis Historic
District Commission, to restore vegetation and any fences or other structures that are
disturbed in the South Dennis Historic District due to construction ofthe proposed·
pipeline.

In addition, because the issues addressed in this Decision relative to the Company's
. proposed project are subject to change over time, construction <lfthe proposed project must begin
within three years of the date of this Decision.

Also, because of the Company's intention to phase project construction over a number of
years, this Decision approves construction of the proposed project over a specific period ending
on December 31, 2015. This Decision does not authorize any work after December 31,2015.
If the Company has not completed work by December 31, 2015, and wishes to continue, the
Company must first seek a new approval from the Siting Board. The procedure for reviewing a
request for a new construction approval will be determined by the Siting Board after receiving
such a request.

Further, the Siting Board notes that the findings in this Decision are based upon the
record in this case. A project proponent has an absolute obligation to construct and operate its
facility in conformance with all aspects of its proposal as presented to the Siting Board.
Therefore, the Siting Board requires KeySpan to notify the Siting Board of any changes other
than minor variations to the proposal so that the Siting Board may decide whether to inquire
further into a particular issue. KeySpan is obligated to provide the Siting Board with sufficient
information on changes to the proposed project to enable the Siting Board to make these
determinations. .
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APPROVED, as amended, by the Energy Facilities Siting Board at its meeting of June 20, 2007,
by the members and designees present and voting: Ann Berwick (Acting EFSB ChairlDesignee
for Ian A. Bowles, Secretary of Energy and Environmental Affairs); Greg Bialecki (Designee for
Daniel O'Connell, Secretary of Housing and Economic Development; Arleen O'Donnell (Acting
Commissioner, Department of Environmental Protection); David L. O'Connor (Commissioner,
Division of Energy Resources); Paul J. Hibbard (Chairman, Department ofPublic Utilities); Tim
Woolf (Commissioner, Department of Public Utilities); James M. Knott, Sr. (public member);
and Gideon Gradman (public member).

Ann Berwick, Acting Chair
Energy Facilities Siting Board

Dated this 21 st day ofJune, 2007
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Appeal as to matters oflaw from any final decision, order or ruling of the Siting Board
may be taken to the Supreme Judicial Court by an aggrieved party in interest by the filing of a
written petition praying that the order of the Siting Board be modified or set aside in whole or in
part.

Such petition for appeal shall be filed with the Siting Board within twenty days after the
date of service of the decision, order or ruling of the Siting Board, or within such further time as
the Siting Board may allow upon request filed prior to the expiration of the twenty days after the

.date of service of said decision, order or ruling. Within ten days after such petition has been
filed, the appealing party shall enter the appeal in the Supreme Judicial Court sitting in Suffolk
County by filing a copy thereofwith the clerk of said court. (Massachusetts General Laws,
Chapter 25, Sec. 5; Chapter 164, Sec. 69P).
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COMMONWEALTH OF MASSACHUSETTS
Energy Facilities Siting Board

MOBIL PIPE LINE COMPANY
Petition for Detennination ofJurisdiction
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)
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FINAL DECISION

Robert J. Shea, Presiding Officer
Stephen H. .(\ugust, Presiding Officer

January 25, 2008

On the Decision:
. William S. Febiger

Mary Menino
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Sarah P. Kelly, Esq.
Nutter McClennen & Fish, LLP
155 Seaport Boulevard
Boston,.MA 02210-2604

FOR: Mobil Pipe Line Company
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David S. Rosenzweig, Esq.
Keegan Werlin LLP
265 Franklin Street
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FOR: Providence and Worcester Railroad Company

Jeffrey A. Mega, Esq.
Gerald J. Petros, Esq.
Hinckley, Allen & Snyder LLP
50 Kennedy Plaza, Suite 1500
Providence, R1 02903

FOR: Providence and Worcester Railroad Company
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The Energy Facilities Siting Board herebyconcludes that it has jurisdiction to exercise its

eminent domain powers for the 120 foot pipeline segment owned by the petitioner, Mobil Pipe

Line Company, and located underneath land in Oxford, Massachusetts, said land being owned by

Providence and Worcester Railroad Company.

1. INTRODUCTION

A. Scope

Mobil Pipe Line Company ("Mobil" or "Company") is seeking a determination whether

the Energy Facilities Siting Board ("Siting Board") has jurisdiction over approximately 120 feet

ofpipeline ("Pipeline") that is located underneath railroad tracks owned by Providence and

Worcester Railroad Company ("P&W") in the Town of Oxford, Massachusetts (Exh. MPL-2, at

1-3). From May 1,1977, until April 30, 2007, Mobil leased an easement fromP&W that allowed

. it to operate the Pipeline on P&W's land in Oxford (the "P&W Property") (id,): The predecessors

in interest to Mobil and P&W had entered into various agreements allowing the operation of the

Pipeline on the P&W Property beginning in approximately 1931 (id.).

B. Eminent Domain Petition

On April 27, 2007, prior to filing its petition for determination ofjurisdiction, Mobil filed

a petition with the Siting Board, pursuant to Massachusetts G.L. c. 164, § 69S, seeking the

acquisition by eminent domain of a permanent easement for operation of the Pipeline on the P&W

. Property ("Eminent Domain Petition" or "Petition for Eminent Domain") (Exh. MPLc1, at 1-3).

According to the Company, the easement in question, if obtained, would allow the Pipeline to

remain in place: Mobil would be able to use the easement even after the lease expired (i4J. The

Eminent Domain Petition was docketed as case number EFSB 07-3 (id.).

On May 1, 2007, the day the easement expired, Mobil commenced an action in Worcester

Superior Court seeking injunctive relief. The Superior Court held that the lease of the easement

had terminated (Exh. MPL-2, exh. A). Furthermore, the Court stated that P&W "views the

plaintiff [Mobil] as a trespasser with no right to hold over, and has made demand upon it to cap
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the pipeline and terminate its continued use of the defendant's land" (lil). Consequently, Mobil

sought an injunction from the Superior Court in order to continue "the status quo pending action

on" the Eminent Domain Petition by the Siting Board (ill).

The Worcester Superior Court granted Mobil's request for a preliminary injunction

enjoining P&W from taking any action to interfere with the operation of the pipeline, including

commencing any proceeding to evict Mobil pending the conclusion of the Eminent Domain

Petition proceedings before the Siting Board (ill,). The injunction also required that Mobil file

with the Siting Board either a petition for determination ofjurisdiction, pursuant to 980 CMR

2.08, or a petition for an advisory opinion 00. The court stated that either ofthese petitions must

request a response from the Siting Board regarding the applicability ofM.G.L. c. 164, § 69S, to

the situation presented (ill).

On May 30, 2007, P&W filed a Petition to Intervene in the Eminent Domain Proceeding,

which was allowed.

C. Petition for Determination of Jurisdiction

Mobil properly filed a Petition for Determination of Jurisdiction with the Siting Board on

July 10,2007. This petition sought a ruling as to whether the Board had jurisdiction to hear and

decide the Petition for Eminent Domain (Exh. MPL-2). The Siting Board docketed this case as

EFSB 07-5. Pursuant to 980 CMR 2.08, the Siting Board is authorized to issue a decision

regarding its jurisdiction over matters presented to it. In accordance with the direction of the

Presiding Officer, the Company provided notice of hearing and adjudication of the Petition for

Determination of Jurisdiction proceeding. l

IT. SuMMARy OF THE POSITIONS OF THE PARTIES

A. Mobil Position Re Siting Board Jurisdiction

I. Board Has Broad StatutorY Authority

Mobil asserts that the Siting Board has a broad statutory obligation pursuant to G.L.

This decision addresses the determination ofjurisdiction only, and does not take any
action on Mobil's petition for eminent domain. .
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c. 164, § 69H "to provide a reliable energy supply for Massachusetts with minimum impact on the

environment at the lowest possible cost" (Mobil Supplemental Memorandum at 3). Mobil further

asserts that under 980 CMR 2.02(1) the Siting Board has beengiven broad regulatory powers "for

implementing the energy policies contained in its enabling legislation in order to provide a

reliable energy supply for Massachusetts with a minimum impact on the environment at the

lowest possible cost" (llh).

Mobil asserts that its Providence to Springfield pipeline delivers approximately 13,000

barrels per day (546,000 gallons per day at 42 gallons per barrel) ofgasoline to the Springfield

terminus (Mobil Reply Briefof August 15, 2007 [Mobil R.eply Brief] at 3). According to Mobil,

ifP&W terminates Mobil's easement across P&W's land in Oxford, Mobil's pipeline will be shut

down. Mobil asserts that a shutdown of the pipeline will also cause the Springfield tenninal (the

only terminal in Massachusetts west ofBoston) to shut down (Mobil Pipe Line Memorandum in

. Support ofMobil Pipe Line's Petition for Determination ofBoard Jurisdiction at 4).

Consequently, Mobil argues that gasoline supplies for the customers served through the

Springfield terminal would need to be trucked into the area from New Haven or Rocky Hill in

Connecticut, East Providence, R1 or Boston (id. at 3-4). Mobil asserts that, assuming the.

additional trucking capacity were available, the need to truck in gasoline would increase truck

traffic, diesel fuel consumption, and air pollution. In addition, Mobil alleges that the delivered

cost of gasoline.in the area served by the Springfield terminal would rise at the wholesale and

retail level (Mobil Reply Briefat 3-4). Mobil asserts that the Siting Board has a statutory

obligation to avoid the economic and environmental consequences associated with a closure of the. . .

Providence to Springfieldpipeline (id.).

2. Statutorv Background

In making its case that G.L. c. 164, § 69S confers upon the Siting Board the jurisdiction to

grant Mobil's petition for eminent domain, Mobil relies upon the wording of two Massachusetts

statutes which are excerpted in relevant part herewith.
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G.L. c. 164, § 69S provides:

Any company may petition the board for the right to exercise the power of eminent

domain with respect to oil pipelines specified and contained in the proposed notice of

intention in accordance with section sixty-nine I if such company is unable to reach

agreement with the owners ofland for acquisition of any necessary estate or interest in

land...This section shall apply only to oil pipelines which are facilities as defined in

section sixty-nine G.

G.L. c. 164, § 69G defines an "Oil Facility" as:

any new unit, including associated buildings and structures, designed for, or

capable of, the refining, (and) storage ofmore than five hundred thousand barrels or

transshipment of oil or refined oil products and any new pipeline for the transportation of

oil or refined oil products which is greater than one mile in length except restructuring,

rebuilding, or relaying of existing pipelines of the same capacity.

a. Mobil's Interpretation ofthe Definition

of "Facilities" in G.L. c. 164, § 69G

1. Mobil Interprets the "Except" Clause To Bring

Existing Pipelines Within the Board's Jurisdiction.

Mobil asserts thatthe correct interpretation ofthe definition of "oil facility" in § 69G is the

key to its contention that M.G. L. c. 164, § 69S provides the Siting Board with jurisdiction over

this matter (Tr. at 5). Mobil argues that the language of the statute used to define an "oil facility"

is ambiguous and the phrase beginning with "except" is enigmatic (Tr. at 9). Mobil concedes that

its pipeline, which was put into service in 1931, is not new (id. at 6-7). However, Mobil asserts

that the definition of an oil facility in G.L. c. 164, § 69G includes an exclusionary clause, "except

restructuring, rebuilding or relaying of existing pipelines," which should be construed to mean

that when a pipeline is being restructured or relaid or rebuilt, the pipeline need not be new to fall

within the definition of an oil facility (id. at 7). Mobil asserts that in the definition ofan oil

facility "new pipelines are included, and, therefore, the subtext being that existing pipelines are
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excluded, except ... this limited class of existing pipelines" (id. at 8). Mobil states that, even

. though "there is no immediate necessity to reconstruct this 120-foot portion.... it could very well

be reconstructed" ifthat action were required in order to "come within the literal language of the

statute" ilih at 11-12).

In support of its inclusive interpretation of the definition of "oil facility," Mobil points to

two regulations: 980 CMR 7.07(8), which governs the construction of natural gas facilities; and

980 CMR 7.04(9), governing the construction of electric facilities (id. at 16-28). Mobil notes that

both natural gas facilities and electric facilities are "Facilities" as defined in section 69G, while the

pipeline in question is an "Oil facility" as defined in that same section. Consequently, Mobil's

argument is one asserted by the interpretation of an analogous, but not identical, definition ilih at

27). Mobil notes that both regulations cited exclude certain construction activities on existing

equipment, transmission lines, substation facilities and similar property from the jurisdiction that

the Board would otherwise have over the construction ofnaturaI gas and electric facilities (id. at

28). Mobil argues that by including references to construction activities on existing oil and gas

facilities, the regulations implythat "facilities" may include existing facilities (id.).In support of

the relevance of the two regulations governing oil and. gas facilities with this argument, Mobil

notes that the definitions in section 69G of a pipeline that constitutes a "facility" [i.e., a gas

pipeline] and a pipeline that constitutes an "oil facility" use many ()fthe same words (id. at 27).

Mobil states the same argument in another way, by asserting that if"new," as used

throughout inG.L. 164, § 69G, meant only "new," with no·exceptions, the Siting Board would not

have felt compelled to articulate certain exclusions relating to existing property in its own

regulations governing new gas and electric facilities ilih at 19-23).

In addition, Mobil notes also that the definition of "oil facility" in G.L. 164, § 69G

specifically references "existing pipelines of the same capacity" (Tr. at 13-14). Mobil asserts that

by limiting the "except" phrase to existing pipelines of the same capacity the "statute is evidencing

a concern [that] the pipeline to be rebuilt, relaid or restructured be a substantial pipeline, one of the

same capacity that would bring itwithin the statute in the first place" (id., language in brackets

supplied). Mobil further asserts that if the "except" phrase were not interpreted to be one which

extended the definition of "new" to include rebuilt, restructured or relaid pipelines, it would imply
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the Siting Board would have no jurisdiction over the rebuilding of substantial lengths ofpipelines,

such as the entire 65-mile length of the subject Mobil pipeline in Massachusetts (id. at 14-15).

2. Segment Length Not a Disqualifier

Mobil asserts that, consistent with the overall purpose of the "except" clause Mobil

advanced in 1. above, a segment of a pipeline which is being rebuilt, restructured or relaid need not

be greater than one mile in length to constitute an oil facility (Mobil Supplemental Memorandum

at 7). Consequently, Mobil argues, the Siting Board has jurisdiction over the entire 65-mile portion

ofthe pipeline in Massachusetts, as well as any segment of said pipeline located within

Massachusetts (id. at 7-8).

In support of its argument, Mobil cites to 980 CMR 8.03, which addresses the circumstances

under which a Notice of Intention to Construct an Oil Facility must be issued pursuant to G.L. c.

164, § 69J. This regulation requires detailed information with respect to proposed pipelines and any

segment of such a pipeline to be located in Massachusetts. 980 CMR 8.03(2)(e) reads in part as

follows:

For a proposed pipeline for the transportation of oil or refined oil
products which is greater than one mile in length, the petitioner shall
provide, for any segment of such pipeline to be located in
Massachusetts ...

Mobil notes, however, that the citation above from 980 CMR 8.03(2)(e) does not explicitly

require that a pipeline segment be greater than one mile in length in order to be subject to the Siting

Board's regulation (Mobil Supplemental Brief at 7-8). Consequently, Mobil argues, the regulation

supports its assertion that pipeline segments of less than one mile fall within the Siting Board's

jurisdiction, as long as the entire length ofthe pipeline is longer than one mile (lilJ.

b. No Requirement to File Notice oflritention

Mobil asserts that it is exempt from any requirement to file a Notice of Intention pursuant to

G.L. c. 164, § 69S by the Acts of 1975, chapter 617, § 15, which states: "the provisions of sections

sixty-nine I and sixty"nine J of chapter 164, of the General Laws shall not apply to facilities under
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construction prior to May 1, 1976" (Mobil Supplemental Brief at 8). Mobil also argues that: "in

light of the fact that Mobil Pipe Line is not, in fact, building a "new pipeline" such a proposed

notice is not required" (ill,).

Not withstanding its interpretation that there is no statutory requirement to file or to have

filed a Notice of Intention, Mobil states that it is willing to file a Notice of Intention ifthe Siting

Board so requires (illJ.

B.Providence and Worcester Railroad

1. Siting Board Statutory Authoritv

P&W asserts that the Siting Board's jurisdiction is limited to pipelines that are: 1) new, 2)

greater than one mile in length, and 3) as to which the owner has filed a Notice of Intention (P& W

Briefof August 8, 2007 at 9-10). P&W argues that because the portion of the pipeline in question is

not new, is less than one mile in length, and no notice of intention has been filed, the Siting Board

has no jurisdiction in this case (id. at 9-15).

P&W further asserts that the authority to grant eminent domain is an extraordinary power,

and as such, requires strict interpretation of the statutes which authorize its use (id. at 6-7).

2. Mobil's Pipeline fails to Meet Prereguisites for an "Oil Facility"

P&W asserts that G.L. c. 164, § 69S, the statute conferring eminent domain authority on the

Siting Board with respect to oil facilities, requires that oil pipelines comport with the definition of

"facilities" articulated in G.L. c. 164, § 69G (id. at 5). In P&W's view, the definition of an "oil

facility"states unequivocally that the pipeline must be new (id. at 9).· In contrast, Mobil's pipeline

has been operating in the P&Wright-of-way for about 76 years (ill, at 9). P&W asserts that the

clause in the definition of"oil facility" excepting restructured, rebuilt or relaid pipelines refers to

pipelines which are specifically excluded from the reach of the eminent domain powers granted to

the Siting Board regarding oil facilities in G.L. c. 164, § 69S (id. at 16). P&W claims its

interpretation of "oil facility" gives "plain and ordinary meaning to all the words in the statute," and

that to construe the phrase "except restructuring, rebuilding, or relaying of existing pipelines" to

expand the definition of"new" is a "tortured interpretation" which "renders the word 'new'
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meaningless" ful at 16-18).

P &W further states that "while a restructured, rebuilt or relaid portion of an existing pipeline

may be 'new' in the literal sense, the Legislature did not intend such repairs or replacements to be

jurisdictional to the Siting Board under Section 691" (id. at 16-17). Furthermore, P & W,

referencing analogous wording in 980 CMR 7.04(9) and 980 CMR 7.07(8) pertaining to electric and

gas facilities, asserts that the Siting Board has never before "construed repairs, relays or

replacements of existing oil facilities (or similar electric and gas facilities) to be subject to its

comprehensive review under Section 69J ful at 17, footnote 10).

P&W asserts that the segment of the Mobil pipeline is not of sufficient length to be included

. in the definition of an "oil facility" ful at 9). Furthermore,P&W notes that Mobil has not filed a

Notice ofIntention, and this failure is fatal to its position (id. at 9-15). P&W contends that the

Notice ofIntention requirement.is not a mere formality. Rather, it indicates that the oil facility in

question is one which is jurisdictional to the Siting Board and potentially eligible to petition for

eminent domain pursuant to G.L. c. 164, § 69S ful at 11). P&W asserts that jurisdictional facilities

are subject to Siting Board review; they may be approved only after the Board makes specific

statutorily-required findings (ill).

3. Eminent Domain is an Extraordinary Power

P&W argues that the taking ofprivate property is "a serious matter and that the right of

eminent domain is a power of the government to be used sparingly and only for public purposes" .

(p&WBriefat 6). P&W further asserts that as a consequence of the gravity of the authority to

invoke eminent domain, there is a requirement for strict adherence to the statutes governing its use

(idJ·

III. ANALYSIS AND FINDINGS.

We are not persuaded by Mobil's novel argument that the "except" clause in G.L. c. 164,

§ 69G should be interpreted to mean that restructuring, rebuilding or relaying of existing pipelines

are new jurisdictional pipelines. The Siting Board's cases and regulations indicate that the opposite

is true, namely that such restructuring, rebuilding or relaying are not jurisdictional. See KeySpan
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Energy Delivery New England Investigation, EFSB 02-3 (2003) (upgrading of an existing natural

gas pipeline does not constitute the constrnction of a jurisdictional facility); 980 CMR 7.07(8)(c)

and 7.07(8)(d). See also 980 CMR 7.04(9)(b) (excludes from Siting Board jurisdiction

reconductoring or rebuilding of an existing electric transmission line at the same voltage). As

discussed below, we are also not persuaded by P&W's argument that the plain language of the

statute is sufficient to answer the question before us in this case. Our analysis leads us to a different

result.

In analyzing this dispute, the Siting Board looks to two relevant statutory provisions:

(I) General Laws c. 164, § 69G, which defines an oil facility; and (2) G. 1. c. 164, § 69S, which sets

forth when the Siting Board may authorize a taking bY,eminent domain. General Laws c. 164, §

69G, defines an oil facility, in relevant part, as follows:

any new pipeline for the transportation of oil or refined oil products
which is greater than one mile in length except restructuring,
rebuilding, or relaying of existing pipelines of the same capacity ...

General Laws, c. 164, § 69S provides, in relevant part:

Any company may petition the [Siting] [B]oard for the right to
exercise the power of eminent domain with respect to oil pipelines ...

This section shall apply only to oil pipelines which are facilities as
defined in section sixty-nine G.

In the context of this case, the Siting Board understands the ordinary meaning of the word

"new" to indicate that which is in addition to what already exists. The Concise Oxford Dictionary.

Oxford University Press (1990). However, this does not resolve the controversy before us because

the words ofa statute will not be read literally if to do so would be inconsistent with legislative

intent.' Cummings v. SecretaryofExecutive Office of Environmental Affairs, 402 Mass. 611, at

2 IfWe were to interpret the language ofthese statutes absolutely literally, then Mobil Oil
could cause the situation to fall within an interpretation of § 69G by simply building a
new pipeline laid across a different route. Needless to say, this would be a time­
consuming and expensive proposition. Such an interpretation, therefore, would engender
an absurd result, and onecontrary to the intent of the Legislature in enacting the relevant
statutory scheme.
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622 (1988), citing Oxford v. Oxford Water Co., 391 Mass. 581,592,463 N.E.2d 330 (1984).

Attorney General v. School Comm. Of Essex, 387 Mass. 326, 336; 439 N.E.2d 770 (1982).

Lexington v. Bedford, 378 Mass. 562,393 N.E. 2d 321 (1979). Holbrook v. Holbrook, 18 Mass. (1

Pick.) 248 (1823). Where the Legislature enacts a comprehensive scheme oflegislation, such as the

establishment ofthe Energy Facilities Siting Board and its attendant powers, "there are likely to be

casual overstatements and understatements, half-answers, and gaps in the statutory provisions...."

Memorial Drive Tenants Com. v. Fire Chief of Cambridge, 424 Mass. 661, at 663 (1997).

As practice develops and the difficulties are revealed, the courts are
called on to interweave the statute with decisions answering the
difficulties and composing, as far as feasible and reasonable, an
harmonious structure faithful to the basic designs and purposes of the
Legislature.

Id., citing Cummings v. Secretary of Envtl. Affairs, 402 Mass. 611, 628-629 n. 12,524 N.E.2d 836

(1988), quoting Mailhot v. Travelers Ins. Co., 375 Mass. 342, 345, 377 N.E.2d 681 (1978) (7-2

decision).

In the first instance it is the agency itself, here the Energy Facilities Siting Board, that must

fulfill the responsibility of interpreting the statutes applicable to the agency. City Council of

Agawam v. Energy Facilities Siting Board, 437 Mass. 821, at 828 (2002) (Supreme Judicial Court

gives SitingBoard broad discretion to interpret statutes that it is responsible for enforcing, lending

"substantial deference" to such interpretations); AT&T v. Automatic Sprinkler Appeals Board, 52

Mass.App.Ct. 11, at 15 (2001) (Although the duty of statutory interpretation is for the courts, where

the agency's statutory interpretation is reasonable, the court should not supplant that interpretation

with its oWn judgment); Greater Media v. De.partment of Public Utilities, 415 Mass. 409, at 414

(1993) (ordinary precepts of statutory construction instruct us to accord deference to an

administrative interpretation of a statute).

This case presents the paradigm of a situation in which the Siting Board is called on "to

interweave the statute with a decision answering the difficulty and composing an harmonious

structure faithful to the basic designs and purposes of the Legislature." Memorial Drive Tenants

Com. v. Fire Chiefof Cambridge, 424 Mass. 661, at 663(1997). The issue is whether the

Legislature did not intend to give the Siting Board the authority to grant eminent domain for
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existing oil pipeline facilities (and thus intentionally referred to new facilities only) or whether the

Legislature simply failed to consider this issue but, to effectuate the legislation's purpose, the

Legislature plainly would have provided the Siting Board the power of eminent domain concerning

existing oil facilities. See Company-IHOP Restaurant v. Town ofSaugus, 1997 WL 339117, at *2

(Mass. Super.).

"The intention of the general court in enacting any statute must be ascertained, not alone

from the literal meaning of its words, but from a view of the whole system of which it is but a part,

and in the light of the common law and previous statutes." Pereira v. New England LNG Company,

364 Mass. 109, at 115 (1973) ("Pereira"), citing Arrnburgv. Boston & Maine RR., 276 Mass. 418,

426,177 N.E. 665,670, Bostonv. OuincyMkt. Cold Storage & Warehouse Co., 312 Mass. 638,

644 N.E. 2d 959. Accordingly, we consider the several statutes and available legislative reports, not

in isolation but in relation to each other and to other statutes, referring to their origins, their historic

development, and their present language. Pereira at 115.

Chapter 78 of the Resolves of 1971 provided for an investigation and study by a special

commission relative to the regulation of the location and operation of electric utility generation and

transmission facilities.. Chapter 78 of the Resolves of 1971 mandated the Massachusetts Electric

Power Plant Siting Commission (the "Committee") to consider "the feasibility of a comprehensive

state regulatory jurisdiction over the siting of electric generating plants and routing of major

transmissionfacilities." Third Report of the Massachusetts Electric Power Plant Siting

Commission, at 7 (March 30, 1973), House Report 6190. The Committee's two-year study resulted

in Chapter 1232 of the Acts of 1973 - the Enabling Act creating the now Energy Facilities Siting

Board. Over the period between 1971 and 1978 the Legislature engaged in a comprehensive review

of the siting process for energy facilities in the Commonwealth.

Chapter 110 of the Resolves of 1973 broadened the scope of the Committee's study to

. encompass the total energy picture in Massachusetts to ensure that the Commonwealth has a

sufficient supply of energy for the future while the land, air, and water resources are preserved and

protected. Fourth Report ofthe Massachusetts Electric Power Plant Siting Commission, at 10 (June

13, 1974),House Report 6297 (the "Fourth Report"). The Committee found that gas facilities

should also be brought under the scope of the Enabling Act. The Fourth Report offered

[71]



EFSB 07-5 Page 12

amendments to the Enabling Act to bring the siting ofnatural gas facilities under the jurisdiction of

. the now Energy Facilities Siting Board. Favorable action by the General Court resulted in Chapter

852 of the Acts of1974. As a result, the Energy Facilities Siting Board held jurisdiction over both

electric and gas facilities.

Next, the scope of Chapter 110 of the Resolves of 1973 led the Committee to tum its

attention in 1974 to a consideration of the siting of oil facilities within the Commonwealth. Fifth

Report of the Massachusetts Electric Power Plant Siting Commission, at 8 (January 6,1975), House

Report 5349 (the "Fifth Report;'). Chapter 617 of the Acts of 1975 brought the siting ofoil

facilities under the jurisdiction ofthe Energy Facilities Siting Board. As a result, the Energy

Facilities Siting Board held jurisdiction over electric, gas and oil facilities.

Chapter 110 of the Resolves of 1973 broadened the scope of the
Massachusetts Siting Commission to encompass the total energy
picture in Massachusetts in regards to ensuring that the
Commonwealth has a sufficient supply of energy for the future while
its land, air, and water resources are preserved and protected. This
mandate led the Special Commission to turn its attention in 1974 to a
consideration ofthe siting of oil facilities within the Commonwealth.
Our seven-month study resulted in Chapter 617 ofthe Acts of 1975.
Patterned after Chapter 1232 of the Acts of 1973 .and Chapter 852 of
the Acts of 1974, Chapter 617 was intended to grant the
Commonwealth an input into the siting ofoil facilities within her
boundaries.

Sixth Interim Report of the Special Commission Relative to the Regulation ofthe Location and

Operation ofElectric Utility Generation and Transmission Facilities and Other Related Matters, at

11 (January 8, 1976), House Report 4374 (the "Sixth Report"). Finally, the Committee proposed a

series of additional amendments to Chapter 617, which stemmed from several meetings and

.discussions which the Siting Council had held with the Massachusetts Petroleum Council and

counsel representing the major oil companies. Sixth Report at 11.

The proposed Siting Council amendments which followed recommended the following

changes, in relevant part:

To give oilpipelines, but not other types of oil facilities, the benefits
of zoning override and eminent domain. An oil company would
petition the Energy Facilities Siting [Board] for the rights to exercise
the power of eminent domain.
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***
[T]he [Special] Commission concurred in the need for the power of
eminent domain with respect to oil pipelines because it felt that since
a pipeline could go through thirty or forty communities, it would be
difficult to imagine that the communities would have appropriately
zoned areas contiguous to each other.

Page 13

Sixth Report at 11-12. The Siting Board concurred in.the need for the power of eminent domain for

oil pipelines Wh at 12). Subsequently, Chapter 468 of the Acts 1976 empowered the Siting Board

with the jurisdiction to exercise eminent domain for oil pipelines.

As evidenced by this extensive, well documented, and deliberate legislative history and

associated legislative effort, we find that the General Court enacted a comprehensive scheme of

legislation concerning the siting of energy facilities and the security of the state's energy

requirements into the future. In the context ofthis comprehensive scheme oflegislation, an analysis

of the statute convinces us that the owner of existing oil pipelines, as well as the owners ofnew oil

pipelines, are entitled to petition for the right to exercise the power of eminent domain pursuant to

G.L. c. 164, § 69S.

Despite the existence ofthis extensive legislative history we find no recorded discussion to

support the more rigid interpretation of § 69S that would grant eminent·domain authority to the

Siting Board limited to new pipelines only. See Town of Oxford v. Oxford Water Company, 391

Mass. 581, at 592 (1984), citing Attorney General v. School Comm. OfEssex, 387 Mass. 326,336,

439 N.E.2d 770 (1982). (The words of a statute should not be read literally if to do so would be

inconsistent with the legislative intent). To the contrary, we find that the legislative intent ofthe

overall legislation described above, and specifically G.L. c. 164, § 69S,was to create a

comprehensive scheme for the Siting Board to review and approve the siting ofproposed enetgy

facilities, and to grant eminent domain, where necessary, to facilitate the long-term energy security

of the Commonwealth, Logically this scheme should include both existing and new oil pipelines,'

3 Given the legislation's comprehensive nature, we are convinced thattheterm "new
pipelines" should also apply to those legal rights, usually an easement, necessary to allow
the continued operation of existing pipelines. This is the situation in the present case,
Mobil's easement in P&W's property has lapsed, although the pipeline remains intact.
Consequently, while it is not necessary for Mobil to lay new pipeline, it is necessary for
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As discussed above, it is reasonable that in such a major legislative enterprise as the

development of an entirely new Siting Board and the creation ofits attendant statutory authority

there may be some oversights or gaps in the resulting statutory provisions. However, it would be a

disservice to that enterprise to interpret its provisions without reference to the overall intention of

the legislative scheme.4

With regard to whether the 120 foot segment ofpipeline at issue comes within the Siting

Board's jurisdiction, we agree with Mobil that the Siting Board has jurisdiction under G.L. c. 164,

§ 69S, as circumstances may require, for the entire 65-mile portion of the pipeline in Massachusetts,

or any segment of the pipeline located within Massachusetts. Segments of less than one mile fall

within the Siting Board's jurisdiction as long as the entire length of the pipeline is longer than one

mile. P&W's assertion that the 120 foot segment is not of sufficient length (i.e., over one mile) to

be included in the definition of an oil facility is inconsistent with the broader statutory intent, as

described above, to site and to facilitate the long-term energy security of the Commonwealth.

Mobil to acquire a new easementso that the existing pipeline may continue to operate.
The Siting Board is not persuaded byP&W'sargument that the Board has eminent
domain authority for new pipelines but that it lacks such authority necessary to maintain
the operationofexisting pipelines. The Board's statutory purpose, to "provide a reliable
energy supply for the commonwealth with a minimum impact on the environmei;lt at the
lowest possible cost," should not be undermined by an unnecessarilynarrow
interpretation of the relevant statute.

4 It may be that the General Court simply did not anticipate that an oil pipeline, such as the
one at issue in this.case, would require eminent domain authority after it has already been
built. This assumption may have been reasonable at the time, but as this case now
demonstrates, not entirely prescient.
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IV. DECISION·
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For the reasons set forth above, the Siting Boardhereby concludes that it does have

jurisdiction to exercise its eminent domain powers for the 120 foot pipeline segment owned by the

petitioner, Mobil Pipe Line Company, and located underneath land in Oxford, Massachusetts, said

land being owned by Providence and Worcester Railroad Company.

StejJh H. August
Presiding Officer

Ro~a~.
Presiding Officer

Datecl this 25th day of January 2008
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APPROVED by the Energy Facilities Siting Board at its meeting of January 24, 2008, by the

members and designees present and voting. Voting for approval ofthe Tentative Decision, as

amended: Ann Berwick (Acting EFSB Chairman/Designee for Ian A. Bowles, Secretary,

Executive Office of Energy & Enviromnenta1 Affairs); Rob Sydney, Designee for Philip Giudice,

Commissioner (Division of Energy Resources); Laurie Burt, Commissioner (Department of

Environmental Protection); April Anderson Lamoureux, Designee for Daniel O'Connell, Secretary

of the Executive Office of Housing & Economic Development; and Carolyn Dykema, Public

Member. Voting against the approva1ofthe Tentative Decision, as amended: Paul J. Hibbard,

Commissioner DPU; Tim Woolf, Commissioner DPU; and Dan Kuhs, Public Member.

Ann Berwick, Acting Chairman
Energy Facilities Siting Board

Dated this 28'h day ofJanuary, 2008
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i

1

Appeal as to matters of law from any final decision, order or ruling of the Siting Board may
be taken to the Supreme Judicial Court by an aggrieved party in interest by the filing of a written
petition praying that the order of the Siting Board be modified or set aside in whole or in part.

Such petition for appeal shall be filed with the Siting Board within twenty days after the date
of service of the decision, order or ruling of the Siting Board, or within such further time as the
Siting Board may allow upon request filed prior to the expiration of the twenty days after the date of
service of said decision, order or ruling. Within ten days after such petition has been filed, the
appealing party shall enter the appeal in the Supreme Judicial Court sitting in Suffolk County by
filing a copy thereof with the clerk of said court. (Massachusetts General Laws, Chapter 25, Sec. 5;
Chapter 164, Sec. 69P).
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Pursuant to G.L c. 164, § 69JY., the Energy Facilities Siting Board ("Siting Board")

hereby APPROVES, subject to the conditions set forth below, the petition ofBraintree Electric

Light Department for approval to construct a 116 megawatt ("MW") simple-cycle, dual fuel

(natural gas and ultra-low sulfur diesel oil ("ULSD"» electric generating facility in Braintree,

Massachusetts. The Siting Board also grants Braintree Electric Light Department exemption

from certain provisions of the Town of Braintree Zoning Bylaws.

1. INTRODUCTION

A. Summary of the Proposed Project

Braintree Electric Light Department ("BELD" or the "Light Department") is a

municipally-owned electric department that was established by two town votes in 1891 pursuant

to St. 1891, c.;170, § 2. BELD is proposing to construct a 116 MW quiCk-start, simple-cycle,

dual-fuel (natural gas and ULSD oil) electric generating facility ("Watson Station") on

approximately two acres ofa 23-acre parcel on Potter Road owned by the Town of Braintree, and

currently under the control ofBELD (Exh. BELDcl, at I-I, 1-17). The Potter I generating station

fonnerly stood on the same two-acre portion of the BElD Potter Road property (ill,. at 1_3).'

BELD also has a 95 MW combined-cycle generating unit ("Potter II") operating at the Potter

Road property (id. at 1-6).

BELD stated that the proposed facility would be located on the western bank ofthe

Weymouth Fore River in East Braintree (ill, at 1-17). The property is accessed via Potter Road, a

1700-foob1ong two-lane road which intersects with Route 53 (Quincy Avenue) (ill,). Directly to

the north and. west of the property is the CITGO marine petroleum terminal (ill,). The 775 MW

Fore River Station is a1so.located directly to the north,. across the Weymouth ForeRiver in the

Town ofWeymouth (id.). Residential areas in Weymouth are located across the Weymouth Fore

River to the northeast and east while residential areas in Braintree are located to the southeast

and south of the proposed facility (id.).

Potter I was decommissioned in the 1970s and later was demolished in 2007 (Tr. I, at
38).
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BELD stated that the proposed facility would consist of two Rolls Royce Trent 60 WLE

gas turbine generators, each with an associated inlet air filter, Selective Catalytic Reduction

("SCR") system, ammonia injection skid, exhaust stack, main step-up transformer, auxiliary

transformer and switchgear (id. at 1-25). The proposed facility would also include a two-story

control center (approximately 50 feet by 100 feet), it gas compressor station (approximately 50

feet by 50 feet), a trailer mounted demineralizer system, lube oil cooling skid, a 400,000 gallon

demineralized water storage tank and a 15,000 gallon ammonia storage tank (id. at 1-25; Exh.

EFSB-HS-2, Atl. at 2-12, 2-14). Two enclosures for the continuous emissions monitoring

system ("CEMS") would be located at the base of the gas turbine exhaust stacks (Exh. BELD-1,

at 1-25).

The Light Departnientindicated that electricity generated by the proposed facility would

be conveyed to its existing on-site 115 kilovolt ("kV") switchyard (id. at'I-3). BELD indicated

that two existing underground 115 kV transmission lines coruiect its switchyard with two

NSTAR transmission lines which are part of the regional power grid (id.). BELD identified the

NSTAR transmission lines as 115 kV transmission lines #478-502 and #478-509 (id.).

Ancillary facilities include a 300 foot liS kV overhead transmission line to connect the

main step:up transformers to BELD substation (Exh. BELD-I, at 1-28). Other associated

facilities include a new high pressure gas line to be installed from the existing stub on the

Algonquin Gas Transportation line til the new gas meter building (id.). The stub is located about

100.feet to the east of BELD's employee parking lot (id.). The existing approximately 1600 foot

distillate oil supply line from the CITGO marine terminal to Potter II would be upgraded to serve

the proposed facility (id.).

According to BELD'sproposal, the Town of Braintree would connect the proposed

facility to the Town water and sewer lines which traverse the Potter Road site. The water line

connection would supply the demineralizing.system as well as potable water for the control

building (id).
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B. Procedural History

On February 1,2007, BELD filed a petition ("Siting Petition") pursuant to G.L. c. 164,

§ 69JY. with the Siting Board to construct, operate and maintain a 116 MW simple-cycle electric

generating facility and associated ancillary facilities in the Town ofBraintree. On February 21,

2007, BELD filed a second petition ("Zoning Petition") pursuant to G.L. c. 40A; § 3 with the

Department ofPublic Utilities ("Department") for approval of specific exemptions as well as a

comprehensive exemption from the operationofthe Town of Braintree ZoningBylaws relating

to the proposed facility. 2 On March 2, 2007, the two matters were consolidated for review by the

Department pursuant to G.L. c. 25, § 4. The Siting Board formally commenced the consolidated

proceeding with a public comment hearing on the Light Department's petitions in the Town of

Braintree on March 29, 2007.3

Two petitions to intervene were filed and the Presiding Officer issued a ruling denying

petition to intervene but granting two petitioners, Ruth Kingsley and Roxi Rose, limited

participant status in the proceeding on April 23, 2007. On May 24, 2007, BELD submitted its

direct case, in the form of written prefiled direct testimony, of four witnesses: (1) Theodore A.

Barten, P.E., Managing Principal of Epsilon Associates, Inc.; (2) William G. Bottiggi, General

Manager ofBELD; (3) Mayhew D. Seavey, Jr., a principal ofPLM Electric Power Engineering;

mid (4) Dr. Peter A. Valberg, a principal of Gradient Corporation. The Siting Board held

. evidentiary hearings on July 12, July 27 and August 3, 2007. ) Over one hundred and forty

exhibits were efltered into the evidentiary record. BELD filed a brief on September 21, 2007.

C. Jurisdiction and Scope of Review

BELD filed its petition to construct the proposed generating facility in accordance with

G.L.c. 164, § 69JY.. Pursuant to G.L. c. 164, § 69JY., no Applicant shall commence construction

2

3

By letter to the Siting Board dated February 1, 2008, BELD withdrew its request for a
comprehensive zoning exemption.

Siting Board staff, including the Presiding Officer, also conducted a site visit on the same
day as the public comment hearing.
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of a "generating facility" unless a petition for approval of construction of that generating facility

has been approved by the Siting Board. Pursuant to G.L. c. 164, § 69G, a jurisdictional

"generating facility" is defined as "any generating unit designed for or capable of operating at a

gross capacity of 100 megawatts or more, including associated buildings, ancillary structures,

transmission and pipeline interconnections that are not otherwise facilities, and fuel storage

facilities." Because the proposed facility is capable of operating at a gross capacity of 100 MW

or more, it is a "generating facility" requiring Siting Board approval under G.L. c. 164, § 69JY..

In accordance with G.L. c. 164, § 69JY., before approving a petition to construct a

generating facility, the Siting Board must determine that the applicant has met five requirements.

First, the Siting Board must determine that the applicant's description of the site selection

process used is .accurate (see Section II, below). Second, the Siting Board must determine that

the applicant's description of the proposed generating facility and its environmental impacts are

SUbstantially accurate and complete (see Section III, below). Third, the Siting Board must

determine that the proposed generating facility will minimize environmental impacts consistent

with the minimization of costs associated with mitigation, control, and reduction of the

environmental impacts (see Sections III.B through III.J, below.) Fourth, the Siting Board must

determine that plans for construction of the proposed generating facility are consistent with

current health and environmental protection policies of the Commonwealth and with such energy

policies as are adopted by the Commonwealth for the specific purpose of guiding the decisions of

the Board (see Section III.K, below). Finally, if the expected emissions from the proposed

facility do not meet the applicable technology performance standard, the Siting Board must

d<:termine, based on a comparison with other fossil fuel generating technologies, that the

proposed generating facilitY on balance contributes to a reliable, low-cost, diverse regional

energy supply with minimal environmental impacts (see Section IV, below). Southern Energy

Kendall, 11 DOMSB 255, at 270-271 (2000).

BELD filed its petition for an exemption from the Zoning Bylaws of the Town of

Braintree in accordance with G.L. c. 40A, § 3. Pursuant toG.L. c. 40A, § 3, the Department is

authorized to grant exemptions "in particular respects" from the operation of a mUnicipality's
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upon petition of the corporation, the [Department] shall, after notice given
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exemptions required and find that the present or proposed use ofthe land or
structure is reasonably necessary for the convenience or welfare of the public ...
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Accordingly, a petitioner seeking exemption from a local zoning by-law pursuant to G.L.

c. 40A, § 3 must meet three criteria. First the petitioner must qualify as a public service

corporation. Save the Bay v. Department of Public Utilities, 366 Mass. 667 (1975). Second, the

petitioner must establish that it requires a zoning exemption(s). Boston Gas Company, D.T.E.

00-24, at 3 (2001). Third, the petitioner must demonstrate that its present or proposed use ofthe

. land or structure is reasonably necessary for the public convenience or·welfare. Massachusetts

Electric Company, D.T.E. 01-77, at 4 (2002); Tennessee Gas Pipeline, D.T.E. 01-57, at 3-4

(2002).

II. SITE SELECTION

A. Standard of Review

G. L. c.164, §69JY. requires the Siting Board to determine whether an applicant's

description ofthe site selection process used is accurate. An acctrrate description of an

applicant's site selection process shall include a complete description of the enViromnental,

reliability, regulatory, and other' considerations that led to the applicant's decision to pursue the

project as proposed at the proposed site, as well as a description ofother siting and design

options that were considered as part of the site selection process.

The Siting Board also is required to determine whether a proposed facility provides a

reliable energy supply for the Commonwealth with a minimum impact on the enviromnent at the

lowest possible cost. G. L. c. 164, § 69H. To accomplish this, G. L. c. 164, § 69JY. requires the

Siting Board to detennine whether "plans for the construction of a proposed facility minimize the

environmental impacts consistent with the minimization of costs associated with the mitigation,

control, and reduction of the enviromnental impacts ofthe proposed generating facility."
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G. L. c. 164, § 69JY.. Site selection, together with project design and mitigation, is an integral

part of the process of minimizing the environmental impacts ofan energy facility. The Siting

Board therefore will review the applicant's site selection process in order to determine whether

that process contributes to the minimization of environmental impacts ofthe proposed project

and the costs ofmitigating, controlling, and reducing such impacts. In making this

determination, the Siting Board also will consider, consistent with its broad mandate under

G. L.c. 164, § 69H, the reliability, regulatory, and other noncenvironmental advantages of the

proposed site.

B. Description

The Light Department described limitations on its ability to acquire sites for a proposed

project (Exh. BELD-l, at 3-1). The Light Department stated that it is a municipal light

. department and is therefore, .by G.L. c. 40, § 3, unable itselfto purchase, sell or hold title to real

property (id.).4 BELD stated that it is unlike private developers or regulated utilities in that it

. cannot seek out sites to purchase, either within or outside the Town of Braintree (id. at 3-2). The.

Light Department therefore determined that its universe ofpossible sites is limited to larger

parcels already owned by the Town of Braintree and placed within BELD's custody and control

for utility purposes (id.).

The Light Department indicated that it has two available parcels for the proposed project,

a 2J-acre site on Potter Road and a 1.5 acre site on Allen Street, both in Braintree (id.; Exh.

EFSB-S-12). The Light Department indicated that other parcels controlled by BELD would not

be suitable forthe proposed project due to their small size and present use for essential

transmission and distribution purposes (Exh. BELD-l, at 3-2). The Light Department therefore

evaluated siting the proposed project at either its Allen Street or Potter Road parcel (id. at 3-2 to

3-14). With respect to the Potter Road location, the Light Department evaluated two sites, an

4 According to BELD, a parcel first must be acquired by the Town of Braintree; the Town
then may vote to place it within the custody and control of the Light Department for the
purpose ofBELD's operlltions (Exh. HELD-I, at 3-1). The Light Department stated that
the Town ofBraintree retains title to the properties it acquires for BELD's use (ill).
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alternate site on the south side ofthe property, and its preferred site, two acres at the northwest

comer of the property, currently occupied by Potter I, a decommissioned generating plant (id. at

3-8).

The Light Department evaluated each site on the basis of 12 factors relative to ease of site

development and interconnection, community and environmental impacts, and operations and

reliability (Exh. BELD-1, at 3-14). These factors included the availability ofland (2-acre

minimum), the availability or proximity of each of five interconnection requirements -- natural

gas, electric lines, fuel oil, water, and wastewater -- the amount offill and grading required on

site, noise control considerations, compatibility with existing or planned site use, proximity to

residences, wetland resource impacts, visual considerations and the efficient use of personnel and

security (id.). With respect to the category of operational/reliability considerations, the Light

Department evaluated one factor, the efficient use ofpersonnel and security (i!l at Table 3-1).

The Light Department used a qualitative rating forrnat'to compare the relative merits of the three

sites for each of the 12 factors (id. at 3-14).

The Light Department considered two sites at the Potter Road property for its proposed

project -- the preferred site and the alternate Potter Road site (Exh. BELD-1, at 3-8). The Light

Department asserted that its Potter Road property would be an excellent location for a 100 MW

generation project for a number of reasons (id. at 3-7 to 3-8). The Light Department stated that

the property is presently used for power generation, and currently provides on-site access to a

suitably sized 115 kV switchyard, a 24-inch high pressure interstate natural gas pipeline, and

Town water and sewer connections (id.at 3-7). The Light Department indicated that the site also

offers a dedicated access road and the availability of ULSD via direct pipeline from an adjoining

- ~

,
The Light Department rated as plus (+) a site it considered advantageous with respect to a
given factor, as zero (0) a site it considered neither advantageous nor disadvantageous,
and as minus (-) a site considered disadvantageous (Exh. BELD-1, at 3-14 and Table 3-1).
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marine petroleum tenninal and storage facility (id.). The Light Department indicated that

BELD'splant operations, maintenance and engineering staff are headquartered on the site, and

asserted that this would offer the opportunity for further efficiencies with respect to the proposed

project (id.).

The Light Department stated that the area surrounding its Potter Road property includes a

mix of industrial, commercial, urban and suburban residential land uses (Exh. BELD-I, at 3-7 to

3-8). The Light Department indicated that found to the north, west, and northwest are industrial

and commercial uses, including: a marine petroleum terminal; a former shipyard now used in part
. .

for storage of new automobiles and in part as a sludge pelletizing facility; a biofuelsprocessing

plant; an electric transmission switching station; and, a 775 MW dual-fuel, combined-cycle

generating facility (id. at 3-7 to 3-8). The Light Department indicated that residential areas lie to

the northeast, east, and south of the Potter Road property (id. at 3-8). The Light Department

stated that residences to the northeast and north are approximately 2,000 feet away, across the

Fore River, and that a wooded area separates the Potter Road property from residences to its

south (id.).

The Light Department stated that its preferred site, in the northwest comer, had

previously been the location of BELD's Potter I generating plant (Exh. BELD-I, at 3-8; Tr. I, at

38). The Light Department stated that within the Potter Road property, the preferred site would

maximize the distance between the proposed facility and residences abutting the PotterRoad

property to the south (Exh.BELD"I, at 3-8). The Light Department stated that the distance to

those homes from the site would range from 650 feet near the southeast comer of the Potter Road

. property boundary, 800 feet near the boundary to the south, and 1,050 feet near the southeast

comer (id.). The Light Department indicated that the preferred site, though disturbed and

relatively level, would require fill to raise it from II feet to 14-15 feet above sea level (National

Geodetic Vertical Datum) (id.). The Light Department indicated that it would raise the site to

ensure construction of the proposed project above the 500-year flood zone (id.).

The Light Department stated that the alternate two-acre Potter Road site, located at the

south side of the property, would avoid Land SUbject to Coastal Storm Flowage ("LSCSF") (Exh.
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BELD-l, at 3-9 to 3-13).6 The Light Department indicated that the alternate Potter Road site

abuts a single home to the southeast and additional residences to the west and south (id.). The

Light Department stated that the alternate site is currently undeveloped and well vegetated,

adding that the vegetation at this location helps to buffer residents along Glenrose Avenue to the

south of the Potter Road property from the visual and noise impacts of BELD's existing

operations there (id.). The Light Department indicated that construction would necessitate

completely clearing vegetation from the area, and would therefore result in reduced mitigation of

visual and noise impacts to Glenrose Avenue residents (id.). The Light Department indicated, in

addition, that the proximity of the proposed facility to residences would both increase visual and

noise impacts requiring mitigation and make their control more difficult and costly (id.). The

.Light Department also stated that the alternate Potter Road site would likely involve fewer visual

impacts than the preferred site for residents to the north, across the Fore River in Weymouth (id.;

Exh. EFSB-S-13).' The Light Department indicated, however, that the alternate Potter Road site

would involve longer natural gas and ULSD connections, with proportionately greater cost, than

wOlild the preferred site (Exh. BELD-l, at 3-9 to 3-13). The Light Department stated that, unlike

the preferred site, the alternate Potter Road site would not allow shared use ofwater and sewer

utilities that serve existing BELD facilities at the Potter Road property (id.).

The Light Department stated that the Allen Street site, at less than two acres, while large

enough to accommodate the proposed facility, would have insufficient space for laydown and

parking (Exh. BELD-l, at 3-6). The Light Department indicated that other difficulties with the

Allen Street site include: the need to raise the elevation ofthe site if used for power generation

due to its location within a Federal Emergency Management Agency ("FEMA") mapped 100­

year flood zone; its distance from existing electric transmission and natural gas interconnection

1

6

7

LSCSF is defined at 310 CMR 10.04 as land subject to inundation caused by coastal
storms up to and including that caused by the 100-year storm, surge of record or storm of
record, whichever is greater (Exh. BELD-l, at 4-46).

The Light Department .stated that its calculations indicate that stack height forthe
proposed facility would be lower at the alternate Potter Road property site than at the
preferred location (Exh. BELD-l, at 3-13).

[94]



EFSB 07-1/
D.T.E./D.P.U.07-5

Page 10

points and ULSD supply;' and its proximity to residences to the north and south, entailing

mitigation concerns for noise and visual impacts ofthe proposed project (Exhs. BELD-l, at 3-6

to 3-7; EFSB-S-I; EFSB-S-2; EFSB-S-3; EFSB-S-4; EFSB-S-5; EFSB-S-6). The Light

Department also stated that it would have to add operation, security, and maintenance staff at

Allen Street, but that such personnel and systems were already in place anhe Potter Road

property (Exhs. BELD-l, at 3-7; EFSB-S-8). The Light Department further asserted that use of

the Allen Street parcel for the proposed project would be inconsistent with the Town of

Braintree's Master Plan, which calls for the integration of the Allen Street property with existing

publiCly-owned open space (Exh. BELD-l, at 3-7).

C. Analysis

The record shows that BELD conducted an in-depthevaluation of three sites, a 1.5-acre

site at the Light Department's Allen Street property and two 2-acresites within the confines of

the Light Department's larger Potter Road property. BELD eliminated all but these three sites,

based primarily on BELD's status as a municipal light department, dependent on the Town of

Braintree to undertake any acquisition and control of Town property, ifnot currently in Town

ownership, for BELD's purposes. The record shows that BELD identified and considered a

range of alternative locations for construction of its proposed project, given operating constraints

related to site acquisition and control.

The Light Department has presented its siting criteria and a matrix showingBELD's

application of these criteria to the three identified sites. The criteria arereasonable. Inapplying

the criteria, the Light Department has shown the proposed Potter Road site to be comparable to

the Allen Street site with respect to two criteria -- wetland resources and proximity to water

,
The Light Department stated that Allen Street is approximately one mile from BELD's
existing 115 kV switchyard and 800 feet from the nearest high pressure natural gas
pipeline on Shaw Street (Exh. BELD-I, at 3-6 to 3-7). The Light Department indicated
that the Allen Street parcel lacks ready access to a source of ULSD (ill). BELD stated it
would therefore have to truck ULSD to the Allen Street property and build ULSD storage
at the site (id.).
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supply and wastewater interconnects -- and shown the proposed Potter Road site to be preferable

to the Allen Street site with respect to all other criteria examined. the Light Department has

shown the alternate Potter Road site to be preferable to the preferred site with respect to one

criterion, wetland resources, and comparable to the preferred site with respect to two criteria-­

proximity to electric interconnects and amount of fill/grading required on site, but has shown the

proposed Potter Road site to be preferable to the alternate Potter Road site with respect to all

other criteria. The Siting Board finds that the Light Department's description ofthe site selection

process used is accurate.

The Light Department has identified advantages of using BELD's existing infrastructure

at the Potter Road property. The Siting Board notes that reuse of previously disturbed sites and

use of existing infrastructure can limit many of the environmental impacts associated with

industrial development. .While the Siting Board notes that the benefits of such an approach are

necessarily site and facility specific, the Siting Board agrees that in the present case the scale,

nature, and physical attributes of the proposed project are consistent with the existing use of the

Light Department's Potter Road property.

The Light Department's consideration of the size and transmission constraints of the site

as part of its decision to propose a single-cycle peaking facility, rather than a combined-cycle

facility, is appropriate. Furthermore, because the proposed facility would operate as a peaking

unit, it would most likely avoid contributing to night noise impacts in an area already subject to

noise impacts from a nearby base-load facility, the 775 MW Fore River Generating Station.

The record shows that the Light Department would need to minimize, through design or

mitigation, environmental impacts that the proposed project would likely have in its vicinity; the

record also shows, however, that location ofthe proposed project atthe preferred site would, on

balance, minimize its environmental impacts. These issues are discussed in Sections m.B
through J, below. Accordingly, the Siting Board finds that the Light Department's site selection

process resulted in the selection of a site that contributes to the minimization of environmental

impacts and the costs ofmitigating, controlling, and reducing such impacts.
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G. L. c. 164, § 69JY.. requires the Siting Board to determine whether the plans for

construction of a proposed generating facility minimize the environmental impacts of the

proposed facility consistent with the minimization of costs associated with the mitigation,

control, and reduction of the environmental impacts ofthe proposed generating facility. In order

to make this determination, the Siting Board assesses the impacts of the proposed facility in eight

areas prescribed by its statute, including air quality, water resources, wetlands, solid waste, visual

impacts, noise, local and regional land use, and health, and determines whether the applicant's

. description of these impacts is accurate and complete. G. L. c. 164, § 69JK

The Siting Board also assesses the costs and benefits of options for mitigating,

. controlling, or reducing these impacts, and determines whether mitigation beyond that proposed

by the applicant is required to minimize the environmental impacts of the proposed facility

consistent with the minimization of costs associated with the mitigation, control, and reduction

ofthe environmental impacts of the proposed generating facility. Compliance with other

agencies' standards does not establish that a proposed facility's environmental impacts have been

minimized.

Finally, the Siting Board assesses any tradeoffs that need to be made among conflicting

environmental impacts, particularly where an option for mitigating one type of impact has the

effect of increasing another type of impact. An assessment of all impacts of a facility is

necessary to determine whether an appropriate balance is achieved both among conflicting

environmental concerns and between environmental impacts and cost. A facility proposal which

.achieves this balance meets the Siting Board's statutory requirement to minimize environmental

impacts consistent with minimizing the costs associated with the mitigation, control, and

reduction of the environmental impacts of the proposed generating facility.
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B. Air Ouality

This section describes emissions and impacts of the proposed facility, compliance with

existing regulations, and emission offsets proposed by the Light Department.

1. Applicable Regulations

The Light Department indicated that regulations governing the air impacts of the

proposed facility include National Ambient Air Quality Standards ("NAAQS") and

Massachusetts Ambient Air Quality Standards ("MAAQS,,);9 New Source Review ("NSR")

requirements; Prevention of Significant Deterioration ("PSD") requirements; and New Source

Performance Standards ("NSPS") for criteria pollutants (Exh. EFSB-HS-2, Att. at 3-1 to 3-2;

BELD-1, at 3-1 to 3-2). The Light Department indicated that all areas ofthe country are

classified as "attainment," "non-attainment," or ~'unclassified"with respect to NAAQS for six

criteria pollutants: sulfur dioxide ("S02"), particulates ("PMIO"),IO nitrogen dioxide ("N02"),

carbon monoxide ("CO"), ground level ozone, and lead (Exh. EFSB-HS-2, Att. atJ-l to 3-5).

According to the Light Department, NSR applies to non-attainment criteria pollutants exceeding

certain emission thresholds (id. at 3-2); PSD applies to attainment (and unclassified) pollutants

exceeding certain emission thresholds (id.at 3-2 to 3-3); and NSPS apply to pollutants on the

basis of process or source category (id.at 3-6 to 3-7).

The Light Department stated that Massachusetts regulations for Air Plans Approval

require Best Available Control Technology ("BACT")" for each regulated pollutant (id. at 3-7 to

9

10

"

The Massachusetts Department of Environmental Protection ("MDEP") has adopted the
NAAQS limits as MAAQS (Exh. EFSB-HS-2, Att. at 3-1).

. The Light Departmentindicated that it understands that the U.S. Environmental
Protection Agency ("EPA") is in the process of revising the NSR and PSD thresholds for
PM25, but that until the thresholds are. promulgated, PMIO is to serve as a surrogate to
address the PM2.5 requirements for NSR and PSD (Exh. EFSB-HS-2, Att. at 3-2).

The Light Department stated that "Massachusetts BACT" is based on the maximum
degree of reduction of any regulated air contaminant, which the MDEP determines, on a
case-by-case basis, is achievable taking into account energy, environmental, and

(continued...)
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3-8). The Light Department stated that volatile organic compounds ("VOC") and nitrogen

oxides ("NO,") emissions are regulated as precursors to ozone (id. at 3-2). As described in

Section Ill.B.3, below, the Light Department stated that MDEP requires the facility to have

Lowest Achievable Emissions Rate ("LAER")l' technology for NO, fuh at 4-1 to 4-7). The

Light Department stated that the Technology Performance Standards ("TPS") established by the

Siting Board require new facilities either to demonstrate that emissions comply with the TPS

emissions criteria or to provide data showing that the proposed facility will contribute to a

reliable, low-cost, diverse, regional energy supply withminimal enviromnental impacts

(Exh. BELD-l, at 2-1). The Light Department stated that, under the Acid Rain Program, the

EPA requires owners of new plants to hold or acquire SO, emission allowances to offset their

actual annual SO, emissions (lib at 4-10).

The Light Department described several other air quality requirements including:. a

prohibition by MDEP on dust or odor-causing emissions from construction or operation of a

fossil-fuel plant; an additional limitation on particulate matter emissions from new fossil-fuel

facilities in Massachusetts; and the MDEP air toxics policy (Exh. BELD-l, App. C at 3-8 and

3-9).13 The Light Department also discussed the Siting Board's policy relative to offsetting

carbon dioxide ("CO,") emissions (id. at 4-19; Exh. EFSB-A-6).

11

I'

13

(...continued)
economic impacts (Exh. EFSB-HS-2, Att. at 3-7 to 3-8, 4-7). BELD further stated that in
this case; proposed Massachusetts BACT limits ate equal to the proposed Federal level
BACT and Lowest Achievable Emission Rate requirements (ill).

The Light Department indicated that EPA defines LAER as "the most stringent emission
limitation contained in the implementation plan of any State for such class or category of
source, or the most stringent limitation achieved in practice by such class or category of
source" (Exh. EFSB-HS-2,Att. at 4-1 to 4-2).

The Light Department also described the MDEP short-term ambient NO, policy
applicable to sources emitting over 250 tons per year ("tpy") ofNO,; however, the Light
Department stated that the proposed facility would not be subject to the policy because
the NO, emissions would be less than this emissions threshold (Exh. BELD-I, App. Cat
3-9).
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The Light Department indicated that it determined background concentrations using data

from MDEPairquality monitoring stations in Boston, Lynn, and Milton, approximately 8 to 17

miles from the proposed Watson Station site (Exh. BELD-l, App. C at 4-9). The Light

Department presented data from these air monitoring stations for 2003 through 2005 (ill,).14 The

Light Department indicated that the regional air quality measurements were below NAAQS

concentrations each year for all criteria pollutants except ozone, which exceeded NAAQS for the

8-hour averaging period by 0.012 parts per million ("ppm") to 0.016 ppm over the identified

three years (id.). From a regulatory standpoint, the Light Department indicated that the Braintree

area was "unclassified" (treated as attainment) for SO" NO" CO, and lead, and estimated to be

in attainment for PM1o, but that the entire Commonwealth of Massachusetts was classified as a

"moderate" non-attainment area for ozone (id. at 4-5 and 4-9).

3. New Facility Emissions. impacts, and Compliance

The Light Department provided calculated maximum potential armual emissions at the

Potter Road property of the proposed Watson Station and the existing Potter II generating unit

(Exh. BELD-l, at 4-2 to 4-3). The Light Department provided calculations for NO" CO, VOC,

PMIO, SO" CO" sulfuric acid (H,S04) mist and lead (Exhs. BELD-l, at 4-3,4-6; EFSB-A-4).

The Light Department stated that it based its potential emissions calculations for the proposed

Watson Station on 8,760 hours per year of full load operation, 5,880 hours on natural gas and

2,880 hours on ULSD (Exh. BELD-l, at 4_2).15 BELDstated that it calculated emissions for

Potter II on 12 months' (8,760 hours) operation on distillate oil (0.3 percent sulfur or,

equivalently, 3,000 ppm sulfur) (id. at 4-3, 4-6; Exh. EFSB-A-4).

14

15

Observed concentrations were presented for SO" NO" CO, PM1o, PM,.5' and ozone
(Exh. BELD-l, App. C at 4-9).

BELD indicated that it made its SO, calculations conservatively, using the sulfur content
of natural gas (23 ppm, versus 15 ppm for ULSD) (Exhs. BELD-l, at 4-2; EFSB-A-I).
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The Light Department stated that since the existing BELD Potter II facility will continue

to operate as a combined-cycle plant with no increases in operating hours or emissions rates, the

net emissions increase for PSD major modification purposes is the calculated potential emissions

from the proposed Watson Station (Exh. BELD-l, App. C at 3-3). The Light Department's

evaluation ofPSD applicability for the proposed project indicated that PSD review applies for

NO, and PM, since emissions ofboth pollutants will exceed the PSD significant modification

thresholds (id. at 3-4), The Light Department stated that, in addition to meeting LAER for NO"

the project must meet BACT for PMIO and NO, (id.).

The Light Department stated that it proposes the following with respect to Massachusetts

BACT, required for each pollutant exceeding thresholds in 310 CMR 7.02: the use of natural gas

as the primary fuel, thus lowering all criteria and non-criteria pollutants compared to other fuels;

the use ofULSD sulfur (0.0015 percent) oil as a secondary fuel that lowers S02 and PMIO

emissions compared to higher sulfur oils;16 the use of the selected advanced technology

combustion turbine, providing a high level of efficiency and a minimum of incomplete

. combustion, with associated minimization ofVOC, CO, and PMIO emissions; and the use of

efficient combustion design and an oxidation catalyst to provide further CO and VOC emissions

reductions (Exh. BELD-l, at 4-11).

The Light Department indicated in its discussion ofLAER requirements, that the

proposed Watson Station would be adjacent to, and considered a modification of, its existing

Potter II generating unit (Exh. BELD-l, App. Cat 3_2).17 The Light Department indicated that

inmoderateozone nonattainment areas (~, Braintree), the threshold for applicability ofNSR

for nonattainment is 50 tpy for new major sources, and 25 tpy for major modifications (ill). The

16

17

The Light Department stated that it will also switch its existing generating unit, Potter II,
from 0.3 percent sulfur distillate to ULSD (Exh. BELD-l, at 4-11, n. 7). BELD stated
that this fuel switch will reduce potential S02 emissions by 1330 tons tpy (id.);

BELD stated that Potter II is a combustion turbine combined-cycle unit, constructed in
1975, and a major source with respect to NOx due to its potential to emit NO, emissions
in excess of 100 tpy (Exh. BELD-1, at 2-4 and 3-2).
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Light Department indicated that because potential voe emissions of the proposed project are

less than 50 tpy,18 nonattainment NSR for voe is not required (id.).

The Light Department stated that, because potential NOx emissions from the proposed

Watson Station are 58.8 tpy, i.e., greater than 25 tpy, the proposed project constitutes a major

modification to Potter II and is therefore subject to nonattainment NSR for NOx (Exh. BELD-l,

. App. C at 3-2) fuh). The Light Department stated, with respect to NO" that applicable NSR

requirements fOf nonattainment include applicationofLAER technology and acquisitionof

emission offsets fuh). Offset requirements for major sources ofNOx in a moderate ozone

nonattainment region are required at a minimum ratio of 1.26 to I (58.8 X 1.26 = 74 tpy) (id.).

BELD proposes to purchase the necessary NOx offsets from facilities that have generated real

and quantifiable reductions in emissions by either shutting down equipment orcontrolling

. beyond the regulatory requirement (Exh. BELD_I, at 4-6). Fot LAER, the Light Department

.proposes water injection and seRI9 for combustion of natural gas and ULSD to reduce NOx

emissions (id. at 4-11).

The Light Department stated that applicable NOx standards for the proposed project

turbines under NSPS are 2.3 IbIMWhr (approximately 42 parts per million, volumetric dry

("ppmvd")) when firing natural gas and 5.5 IbIMWhr (approximately 96 ppmvd) when firing oil

(id. App. e at 3-6). The Light Department indicated that emissions ofNOx from the project,

0.085 IbIMWhr (2.5 ppm) when firing natural gas and 0.18 IbIMWhr (5 ppm) when firing ULSD,

would be 4 percent of the standard on gas and 3 percent of the standard on oil, respectively (ill).

The Light Department indicated that sulfur content ofboth fuels for the proposed project would

also readily meet NSPS SO, limits fuh).'o

18

19

'0

Potential VOC emissions for Potter II are approximately 7,6 tpy(Exh. BELD-I, App. C at
3-2).

The Light Department explained that, in the presence of a catalyst, ammonia (NH3)
selectively combines with nitrogen oxides (NO" NO) to form water (H,O) and nitrogen
gas (N,) (Exh. BELD-l, at 1-38).

NSPS SO, limits are 20 grains per 100 cubic feet ("gr/ccf') of natUral gas or 0.05 percent
(continued...)
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With respect to TPS, the Light Department indi<;ated that, as noted above, proponents of

new facilities must either demonstrate that the TPS are met or provide data comparing the

proposal to other fossil-fuel generating technologies (Exh. BELD-I, aI2-1). The Light

Department presented tables comparing TPS against facility emission rates, expressed in

Ibs/MWhr at 100 percent load at 50 degrees Fahrenheit ("0 F") for the primary fuel at a proposed

facility (id. at 2_4).21 The Light Department presented data for criteria pollutants SO" NO"

. PMlOtrotal Suspended Particulates ("TSP"), CO and VOC, as well as for non-criteria pollutants

(id. at 2-4 to 2-6).

The data provided by the Light Department indicated that the proposed Watson Station

will meet all of the TPS for non-criteria pollutants (id. at 2-6). The proposed project's emissions

ofSO, and PMIO, however, will each exceed TPS by seven percent; emissions of CO will exceed

TPSby 35 percent (id. at 2c4)." The Light Department accordingly presented a comparison,

described in Section lV, below, of the proposed project and other fossil fuel technologies with

respect to costs, environmental impacts, reliability, and contribution to diversity (id. at 2-6 to 2-

7).

The Light Department indicated that it used AERMOD and SCREEN3, dispersion

models approved by the EPA, to evaluate projected anibient air quality impacts for its proposed

project (Exh. EFSB-HS-2, Atl. at 6-1). As part of its evaluation, BELD compared modeled

'0

21

22

(...continued)
sulfur by weight in fuel oil (Exh. BELD-I, App. Cat 3-6). The estimated sulfur content
ofnatural gas is 0.8 gr/ccf; ULSD distillate will have a 0.0015 percent sulfur content (id.).

BELD indicated that Rolls Royce, manufacturer of its proposed turbine, has performance
data at 9° F, 59°F, and 91 ° F (Exh. BELD-I, at 2-4,n. 5). BELD stated that for its TPS
analysis, it used the 59° F case, the closest case to the 50° F condition used by the EFSB
(iQJ.

The Light Department asserted that the proposed Watson Station's emissions would
exceed TPS for the three identified criteria pollutants for two reasons (Exh. BELD-I, at
2-6). BELD asserted, first, that the Light Department used comparatively conservative

. assumptions in calculating emissions from the proposed project Wh at 2-6 to 2-7). BELD
also argued that simple-cycle technology inherently has a higher heat rate than that ofthe
base-load, combined-cycle technology on which theTPS were based Wh).
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facility emission concentrations to Significant Impact Levels ("Sll-s") defined by EPA and

MDEP for criteria pollutants, as well as Allowable Ambient Levels ("AALs") and Threshold

Effects Exposure Limits ("TELs") established by MDEP for air toxics (id. at 3-5 to 3-6; 6-1 to 6­

21; Exh. EFSB-A-9). Based on this comparison, the Light Department predicted that facility­

emission concentrations would not exceed Sll-s, AALs, or TELs (Exh. EFSB-HS-2, Att. at 3-5 to

3-6; 6-1 to 6-21).

The Light Department used atmospheric dispersion modeling of criteria pollutants to

compare the air quality impacts of the proposed facility at two different stack heights (Exh.

BELD-1, at 4-13). The Light Department conducted its modeling for the proposed two stacks at

each modeled height, the proposed height of 100 feet, and the heightconsidered good

engineering practice ("GEP") for the facility, 202 feet (id.). With respect to the proposed Watson

Station, the Light Department indicated that 100,foot-high stacks would result in criteria air

pollutants at modeled ground level concentrations below EPA Sll-s thresholds M; Exh. EFSB­

HS-2, Att. App. C).

4. CO, Offset Proposals

The Light Department indicated that, assuming a 100 percent annual capacity factor and

120 daysofULSD operations, it calculated that annual CO, emissions of the proposed project

would be 594,937 tons, or 125 Ibs CO,lMMBtu (1,171 Ibs CO,/MWhr) (Exhs. BELD-1, at 4-18;

EFSB-A-4; EFSB-A-7; EFSB-A-18; EFSB-A-19; EFSB-RR-4).

The Light Department indicated that, under the Regional Greenhouse Gas Initiative

("RGGI") to be implemented by MDEP, BELD would be required to purchase allowances at

auction for the right to emit CO, at Watson Station (Exh. EFSB-A-18). Though thefinal

regulations under RGGI are still unavailable, the Light Department indicated that it anticipates

having to use a cap, auction and trade system to mitigate each ton of CO, emitted from its

proposed facility (id.). The Light Department asserted that its compliance with RGGI would

exceed existing EFSB requirements for CO, mitigation (id.). The Light Department indicated

that, absent or in lieu ofRGGI, it would be willing to. contribute to one or more cost-effective
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CO, mitigation programs to offset one percent ofthe CO, emissions from its proposed project

(Exh. BELD-l, at 4-18). The Light Department stated that it would offset one percent of the

proposed project's CO, emissions offset with its existing tree planting program (llL.; Exh. EFSB­

A-18)." Such a contribution would be in keeping with the standard for CO, emissions mitigation

established by the EFSB'(id.). BELD indicated that it has had, since 1992, an ongoing tree­

planting program that has planted approximately 2600 maple trees, with a corresponding

sequestration of roughly 1000 tons ofCO, (Tr. 1, at 33). The Light Department stated that it

plans to continue its tree planting program (Exh. BELD-I, at 4-19).

Predicted Cumulative Impact Concentrations with Air Quality Standards .
Pollutant Averaging Total Monitored Cumulative NAAQS Cumulative Meteorological

Period Modeled , Background Impact (~g/m') Impacls/ Year

Concentration (~g/m') (~g/m') NAAQS

N02 Annual 17.30 9.00 26.30 100.00 0.263000 2005 '

S02 3-H2H 3.60 84.00 87.60 1300.00 0.067385 2005

24-H2H 1.20 50.00 51.20 365.00 0.140274 2005

Annual 0.03 10.00 10.00 80.00 0.125 2005
,

PM" 24-H2H 58.40 42.00 100.40 150,00 0.6693333 2005

Annual 0,62 20.00 20.60 50.00 0.412 2005

CO l-H2H 1230.00 4176.00 5406.00 40000.00 0.13515 2004

8-H2H 780.00 2668.00 3448.00 10000.00 0.3448 2005

Annual concentrations for the proposed project based on 5880 hours firing natural gas and 2880 firing ULSD for all
pollutants.

2 Annual concentrations for Potter II turbine based on worst case oil Of natural gas firing 8760 boursper.year. Diesel
engine limited to 1000 hours per year. .

Source: (Exh. EFSB-HS-2, All. at 6-14 to 6-15,Table 6-10).

'3 The Light Department stated that, assuming 3,000 hours per year ofoperations, the
proposed project would likely emit 185,000 tpy of CO, (Exh. EFSB-A-18). Onepercent
of CO, emissions from the proposed project would then be 1,850 tpy.
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5. Analysis

The record indicates the proposed facility would provide efficient peaking power based

on dual-fuel combustion turbine technology using natural gas and ULSD. The record indicates

that emissions from the proposed facility would not cause local or regional air quality to worsen

significantly, as compared to ambient conditions and established air quality standards. Based.on

modeling analyses provided by BEl-D, ambient impacts would be below SILs, TELs, and AALs.

In addition, maximum concentrations of S02' N02, PM IO, and CO in the area of the proposed.

Watson Station and existing Potter IT facility, together with background, are projected to be

below NAAQS limits.

The modeled ambient impacts for the two proposed stacks were calculated assuming a

sub-GEP stack height of 100 feet, which would result in less visual impact than the GEP height

of over twice that high. BELD's analysis shows facility emission concentrations well below .

SILS, and combined background and facility emission concentrations below NAAQS. The

Siting Board therefore finds that the proposed 100-foot stack height would minimize air quality

impacts consistent with the minimization of visual impacts (see Section ITLE, below).

The record shows that ULSD will be used at the proposed facility when oil is used, and

will replace the 0.3 percent (3000 ppm) distillate currently used 'at Potter IT. BELD proposes to

purchase the necessary NOx offsets to meet NSR requirements for ozone nonattainment from

facilities that have generated .emissions reductions by shutting down equipment or over­

controlling beyond their regulatory requirement.

The record shows that the proposed facility is expected to meet applicable air quality

standards, including ambient air standards, new source standards, performance standards, and

design standards. The MDEPand EPA Air Plans Approval process will evaluate compliance

with LAER and BACT, and overall compliance with air regulations. The record also shows,

however, that projected emissions ofS02, PM IO, and CO are greater than the levels set in the

Siting Board's TPS; consequently, in Section IV, below, theSiting Board reviews the facility's

overall compliance with the TPS.
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I,

The record shows that the proposed facility would have the potential to emit a maximum

of594,937 tpy of CO2, The Light Departmentasserts that BELD and other generators will be

required to mitigate CO2 emissions under prospective RGGI regulations for generation sources,

and that the required mitigation will serve the intent of the Siting Board's offset requirement.

The record shows that, otherwise, the Light Department is willing to contribute to one or more

costceffective CO2 mitigation programs to offset one percent of the CO2 emissions from its

proposed project, consistent with the requirements set forth by the Siting Board in Dighton

Power Associates, 5 DOMSB 193 (1997). The record also shows that the Light Department

proposes to use its existing tree planting program for emissions offsets. The Siting Board notes

that while the Light Department's proposal maybe reasonable, the resultant offsets must be

"proven, incremental reductions" in CO2 emissions. The Siting Board concludes that the Light

Department will need to expand its tree planting program orpropose.additional mitigation to

. ensure that its proposed offsets are indeed sufficient, consistent with the Siting Board's criteria.24

The record also shows that recently promulgated Massachusetts RGGI regulations apply

to the proposed Watson Station facility. The Siting Board's review of these regulations shows

that Massachusetts RGGI requirements for CO2 emissions offsets for the proposed project will

exceed existing Siting Board requirements for CO2 emissions mitigation. Because the

Massachusetts RGGI regulations have not yet been implemented; the Siting Board notes it may

be necessary for the Light Department to rely on its re-scaled tree planting program or another

mitigation proposal, consistent with EFSB direction, if the proposed project commences

operation and the Massachusetts RGGI requirements for CO2 emissions offsets are not yet

implemented.

The Siting Board therefore directs BELD, prior to or within the first year of the proposed

facility's operation, to provide the SitingBoard with a compliance filing with respect to CO2

emissions based on either (1) conformance with RGGI; or (2) an offset program developed with

24 The Light Department's proposed offsets must be incremental to the CO2 emissions
offsets that would have occurred with or without proposed facility construction.
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Siting Board staff, consistent with CO2 emissions offset.programs developed in previous cases

before the Siting Board.

Accordingly, the Siting Board finds that, with implementation of the foregoing CO2

mitigation, the air quality impacts of the proposed facility would be minimized.

c. Water Resources and Wetlands Impacts

In this section, the Siting Board addresses the water-related impacts of the proposed

facility including: (1) the water supply requirements and related impacts on water supply

systems, on surface and subsurface water levels and flow, and on wetlands; and (2) the water­

related discharges from the facility, including wastewater and storrnwater discharges, and their

related impacts on wastewater systems, on wetland hydrology, and on other water resources; and

(3) wetlands and waterways impacts.

1. Water SUPPly

The Light Department indicated that water use at the proposed facility would vary

depending on ambient temperature, hours of operation, and load, as well as on whether all

evaporative coolers and both turbines were running (Exh. BELb~l, at 4-54). The Light

Department indicated that maximum possible daily water use at the proposed Watson Station

would be 205;000 gallons per day ("gpd") (id.). The Light Department stated that this maximum

usage level assumed 24-hour operation oftwo turbines and all evaporative coolers under 100

percent load at ambient temperatures in the low nineties (Fahrenheit) (lliJ. The Light

Department stated daily water use for a load scenario based on high demand summer conditions

might be as much as 137,000 gpd (id.). The Light Department indicated that its high demand

summer load scenario assumed 16-hour operation of two turbines and all evaporative coolers

under 100 percent load with an ambient temperature of 910 F (lliJ,25 The Light Department

15 The Light Department supplied a table-indicating the variation of water requirements for
the proposed project with change in ambient temperatures (Exh. BELD-l, at 4-54 to 4­
55). According to the table provided by the Light Department, lower ambient

(continued...)
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stated that evaporative coolers for the proposed facility would more likely operate between four

and eight rather than 16 hours per day, reducing water use under high demand summer conditions

to between 106,000 and 117,000 gpd (id.).

BELD noted that its proposed use of open, air-cooled generator technology would

minimize the proposed project's overall water use (Exh. BELD-I, at 1-31, 1_35 to 1-36). The

Light Department indicated that the proposed project water requirement would consist largely of

demineralized municipal water for reduction ofNO, emissions (via water injection into the

turbines) and other ancillary uses (ill).26

The Light Department stated that it would rely on a 400,000 gallon demineralized water

storage tank to provide flexibility with respect to its watersupply (Exh. BELD-I, at 4-56). The

Light Department stated that it would use water from the tank during periods whendemands on

theBraintree municipal water supply system are high and fill the tank during hours of low

demand on the system (id.). The Light Department anticipated that the proposed project would

interconnect with the Braintree municipal watet system at an existing line on the Potter Road

property (id. at 1-28).

The Light Department stated that the Braintree water system is part of a water supply

reservoir system, the Tri-Town system, shared with Holbrook and Randolph (Exh. EFSB-W-IO).

The Light Department stated that the reservoir system safe yield is 5.6 million gallons/day

("mgd"), and the permitted withdrawal for Braintree is 3.87 mgd (Exh. BELD-I, at 4-56).

The Light Department indicated that the Braintree Water and Sewer Department

("BWSD") restricts water use by its customers as a precautionary measure (id. at 130; Exh.

EFSB-W-II). The Light Department indicated that BWSD excludes useofautomatic watering .

-~

.25

26

(...continued)
temperatures reduce water use (id.).

The Light bepartment further explained that demineralization ofpotable water removed
dissolved solids which would otherwise bedeposited on the turbine blades (Exh. BELD­
I, at 4-54). The Light Department indicated that a portable, trailer-mounted
demineralization system would be used to treat municipal water (ill,). The demineralized
water would be stored in a 400,000 gallon tank Oil the south side of the Project site (id.).
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devices from May through September and historically has also limited the hours of outside water

use (Exh. EFSB-W~ll; Tr. 1, at 118-120, 129-131).27 The Light Department stated, however,

that BELD at no time has been requested to limit its withdrawals from the Braintree water supply

system (Tr. 1, at 120).

The Light Department stated that Braintree's water use is 3.7 mgd, on average, 3.4 mgd

during non-summer months and 4.6 mgd during the summer months (Exh. EFSB-W~11). The

Light Department stated that Braintree has had a peak water use day as high as 5.6 mgd ful).

The Light Department indicated that Holbrook and Randolph together use approximately the

same amount of\vater per day as does Braintree (id.). the Light Department stated that total

average summerdaily water withdrawal from the Tri-Town water supply is approximately 9.0 to

9.5 mgd(id.).

The Light Department indicated that the annual averagewater supply withdrawn from the

Tri-Town system is approximately 7.0 mgd (Exh. EFSB-W-10). The Light Department stated

that reservoirs for the Tri-Town water supply system are filled to capacity over the non-summer

months, and that at times during this period water is released from water supply system reservoirs

in Braintree to make room for snowmelt and accumulating spring rainfall (ish). The Light

Department provided average daily water usage in mgd for the Braintree Water System, years

1997 to 2006 to support its claim that the system would have adequate water supplies to meet the

water supply needs ofthe proposed project (Exh. EFSB·RR_10).28

The Light Department stated that the Town has not entirely prohibited outside use of
water or non-essential use ofwater, options under Section 10 of the BWSD Rules,
Regulations, and Guidelines (Exh. EFSB-W-11, Att.; Tr. 1; at 120). The Light
Department indicated that BWSD governs water use under a water use policy involving
five phases ofwater use constraints, withPhase 1 being least restrictive and Phase 5 most
restrictive (Exh. EFSB-W-11, Att.). The Light Department stated that BWSD regularly
institutes Phase 3 water bans in summer months to control water use and reduce
drawdown ofthe Tri-Town water supply system (Tr. 1, at 118-119).

28 The Light Department indicated that both the BWSD and BELD had options for
obtaining supplemental water supplies, the BWSD through the Massachusetts Water
Resources Authority ("MWRA")and the Light Department through private water supplies

(continued...)
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With respect to the water demineralizing process, the Light Department stated that

demineralization units would be trailer-mounted and replaced as necessary with a fresh unit

(Exh. BELD-I, at 4-56). The Light Department indicated that regeneration of spent units would

take place at an offsite commercial facility (id.). The Light Department indicated that trailer

replacement is possible within 24 hours of a request for a new trailer (Exh. EFSB-W-3).

2. Wastewater and Stormwater Discharge

The Light Department anticipated no appreciable increase in wastewater flow from BELD

offices at its Potter Road property (Exh. 'BELD-I, at 4-56). The Light Department stated that

.sanitary wastewater would be discharged at its Potter Road property to an existing Braintree

sewer line (id.). The Light Department estimated that wastewater from periodic equipment

washdowns would range from a minimum of300 to a maximum of 750 gallons every other week

(Exh. EFSB-W-5). The Light Department stated that wastewater would be collected and

removed offsite to a wastewater facility for treatment and discharge (igJ. The Light Department

indicated that removal would occur approximately quarterly and would in general require one

truck per turbine (id.; Exh. BELD-I, at 4-56).

The Light Department presented a comprehensive management plan for minimizing

impacts from stormwater dIscharge and asserted that stormwater runoffconditions at the

proposed project site would improve as a result of its stormwater management plan (Exhs.

BELD-I, at 4-58; BELD-5, App. F). The Light Department stated that its plan would ensure no

new point source discharges at the proposed project site, more extensive treatment ofrunoff from

impervious surfaces, planting ofnatural buffer, and longcterm operations and maintenance

planning with respect to stormwater management (Exh. BELD-I, at 4-58 to 4-60).

28 (...continued)
(Tr. 2, at 272-273). The Light Department stated that it also had the option ofreducing
use of its evaporators (id.).
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3. Wetlands and Coastal Waters

The Light Department indicated that construction and operation of the proposed project

would not require disturbance in Coastal Bank, Coastal Beach, Land Under the Ocean,

Anadromousl Catadromous Fish Run or Bordering Vegetated Wetland (Exh. BELD-l, at 4-45 to

4-53). The Light Department indicated that the proposed project is a Non-Water-Dependent. . .

Infrastructure Facility and as such is subject tothe provisions of Chapter 91 licensing,

implemented by the MDEP Waterways Program Wb at 4-16). The Light Department submitted

materials describing how the proposed .project would comply with regulations under Chapter 91,

including preservation ofwater-related public rights and conformance with municipal zoning (id.

at 4-16 to 4-34; Exhs. EFSB-LU-l-S; EFSB~LU-l"SAtt. 1; see Section illJ, below).

The Light Department indicated that portions ofthe two-acre site at BELD's Potter Road

property are within LSCSF (Exh. BELD-l, at 4-45). The Light Department stated that it would

add clean fill to raise site elevation. above the identified SOO-year floodplain elevation (id.). The

Light Departmentasserted that the proposed project would have no measurable impact on the

flood control and storm damage prevention functions ofthe LSCSF, nor on the stability of

Coastal Bank, nor on functions of the CoastalBank presumed significant under the Wetlands

Protection Act regulations (storm damage prevention and flood control) Wb at 4-45, 4-48).

4. Analysis

The record demonstrates, based on historic water usage data, that Braintree and the Tri­

Town water supply system have previously had more than adequate capacity and yield to meet

water supply needs of the proposed project in winter. However, the Tri-Town system is subject

to drawdownin some years, specifically during dry weather in summer and fall. The record

indicates that both BWSD and BELD may obtain supplemental water supplies and that the Light

Department has the option ofreducing evaporator use. The record also shows that the Proposed

facility, because ofits size, its use as a peaking unit, and its design, including its reliance on air­

cooled technology, would not significantly increase demand on the Light Department's intended
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source ofwater supply, including the Braintree water supply system and the Tri-Town water

reservoir system that Braintree shares with Holbrook and Randolph.

The Siting Board notes BELD's efforts to reduce water use at its proposed facility and

that, as a result, the proposed project would constitute a small overall increase to Braintree's use

ofTri-Town water supplies. The Siting Board also notes BELD's and Braintree's access to

supplemental water supply outside the Tri-Town system. Nonetheless, given that the Tri-Town

system is subject to drawdown beyond safe yield limits during summer and fall months, the

Siting Board remains concerned that water supply needs for the proposed facility in dry weather

conditions may contribute to drawdown exceeding the safe yield of system supply. The Siting

Board therdore requires BELD, as warranted, during dry weather conditions, to monitor water

use of its proposed facility in relation to supply conditions in the BWSD and Tri-Town systems,

and to coordinate with BWSD withrespect to limiting BELD's water use or using BELD's

backup supply.

The record shows that the proposed facility would discharge modest quantities of

wastewater, including sanitary wastewater, wastewater from equipment washdowns, and

stormwater runoff. The record shows that demineralized water used for proposed facility

processes would be stored in trailer-mounted units and treated off-site, and that wastewater from

equipment washdowns would also be trucked Clff"site for treatment. The record shows that small

quantities of sanitary wastewater would be discharged with no adverse impact to the Braintree

sewer system. The record shows that the Light Department has addressed minimizing impacts of

stormwater discharge with a comprehensive stormwater management plan.

The record shows that the proposed project would not affect the functions of coastal lands

or waters. The record shows that the Light Department would raise site elevation at the base of

its proposed project above the identified 500-year floodplain elevation with clean fill. The record

further shows that the Light Department's action would not affect services provided bythe 100­

year floodplain nor contaminate land, surface water, or groundwater at the site of the proposed

project.
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Accordingly, the Siting Board finds that, with the implementation of the condition with

respect to water supply, detailed above, the water resources and wetlands impacts of the proposed

facility would be minimized.

D. Solid Waste

I. Description

This section describes the solid wasteimpacts of the proposed facility and the mitigation

. proposed by the Light Department.

The Light Department stated that its construction contractor would be responsible for

removal of solid wastes that construction of the proposed Watson Station would likely generate

and that the Light Department would not be able to recycle (Exhs. BELD-5, at 11-2; EFSB-SW­

2).29 BELD indicated that it would collect and recycle, to theextentpossible, solid wastes

generated during maintenance and operation of the proposed Watson Station (Exhs. BELD-5, at

12-6; EFSB-SW·l). The Light Department stated that it would otherwise arrange for their

disposal as part of the Light Department's standard operations for its existing facilities (Exh.

BELD-5, at 12-6). The Light Department estimated that it would dispose of approximately 15

tons of solid waste aiUlually (Exh. EFSB-SW-l). The Light Department also indicated that it

would truck demineralizer resins offsite for regeneration (Exhs. BELD-5, at 11-2;

EFSB-SW-S-4; see Section m,c, above).3o

2. Analysis

The record shows that the Light Department would, as possible, recycle, and otherwise

contract for proper disposal of, solid wastes generated by construction of the proposed facility.

29

30

.The Light Department stated that, to the extent possible, it would try to reuse pavement
from its demolished Potter I Station in the construction ofthe proposed Watson Station
(Exh. BELD-5, at 12-6).

. The Light Department stated that oil firing would not .generate bottom ash and that the
Light Department would work within the Toxics Use Reduction Act process to minimize
the use and production oftoxics at the proposed facility (Exh. EFSB-SW-S-4).
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The record shows that the Light Department would, similarly, work to recycle, and thus

minimize, solid wastes generated by operation and maintenance ofthe proposed facility. The

record shows that the proposed facility would likely generate 15 tpy of solid wastes for off-site

disposal. The record demonstrates that the Light Department would include these solid wastes in

disposal arrangements now in place for solid wastes from its existing facilities.

The Siting Board notes that the proposed facility is a peaking facility that will be

primarilygas-fired, thus likely to produce less solid waste than a comparable peaking or a base

unit primarily fired with oil or other combustible fuel. Furthermore, oil firing will not generate

bottom ash, and the Light Department will truck demineralizer resins off-site for regeneration.

Finally, the Siting Board notes that the Light Department's commitment to recycle, where

possible, solid waste from construction, maintenance, and operation of the proposed facility

would contribute to minimizing the solid waste impacts of the proposed facility. Accordingly,

the Siting Board finds that the solid waste impacts of the proposed facility would be minimized.

E. Visual Impacts

I. Description

This section describes the visual impacts of the proposed facility and the proposed

mitigation..

BELD's Potter Road property is located next to a CITGO oil terminal, which contains 18

large storage tanks for petroleum products, is south of the former Quincy shipyard and the

Massachusetts Water Resources Authority ("MWRA") sludge pelletizing facility, and is across

the river from the Weymouth Fore River Station in Weymouth (Exh. BELD-I, at 4-64).. The

proposed Watson Station would stand approximately at the same location as the retired Potter I

generating station (id.; Tr. I, at 38). Potter rwas approximately 80 feet high (above grade) at its

highest rooftop level, with one stack approximately 100 feet above grade (id.). The larger Potter

II generating station, which stands immediately to the west of the proposed facility location, is

approximately 8I feet above grade with a stack that is approximately 130 feet above grade (Exh.
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BELD-l, at 4-64). The principal facility components of the proposed Watson Station would be

generally less than 40 feet in height with two 100 foot tall stacks (id.).31

The Light Department provided a set ofphotographic renderings of the proposed facility

in the existing setting taken from locations in Braintree and Weymouth. According to BELD, in

views from Weymouth, Potter II would remain the dominant visual element at BELD's property

(BELD Brief at 68, citing Exh. BELD-l at 4c66, Figure 4.9-1). The Light Department further

indicated that renderings from Gilmore Street in Weymouth show the visibility of the existing

lattice electric transmission towers and lines as well as the Potter IT plant and the storage tanks at

the CITGO terminal (id., citing Exh. BELD-I, at 4-67, Figure 4,9-2). Noting that these

residential areas in Weymouth are more than 2,000 feet across the Weymouth ForeRiver, BELD

.argues that thechilracter of the view will not change significantly from that which existed prior to

Potter I's demolition (id. at 67, citing Exh. BELD-l, at 4-64, Figure 4.9-1).

The Light Department maintains that the proposed facility would be effectively screened

from the residential neighborhoods to the west of Quincy Avenue (Route 53) because ground

elevation at the new Watson Station would be significantly below that at the residences (Exh,

BELD-l, at 4-65). When coupled with the CITGO terminal tanks and Potter IT, the terrain.in the

area would effectively block any view of the proposed facility (id.).

According to the Light Department, any view of the proposed facility from the nearest

residence in the residential neighborhood south ofBELD's property would be effectively blocked

by existing heavy tree cover and vegetation along Potter Road (id. and Figure 4.9-3). The Light

Department aclmowledges that the proposed facility would be visible along Glenrose Avenue

under leaf-off conditions, but noted that views would not differ significantly from the existing

view ofPotter II and the CITGO fuel tanks (BELD Brief at 67, citing Exh. BELD-l at 4-65, and

31 The Light Department indicated that, 100-foot-high stacks, less than GEP height, would
nonetheless result in criteria air pollutants at modeled ground level concentrations below
EPA SILs thresholds (see Section ill.B, above).
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Figure 4.9-3).32

To mitigate the expected visual impact on the Weymouth Fore River side of the proposed

Watson Station, the Light Department proposes on-site landscaping using a mix of shrubs and

low-growing trees (Exh. BELD-1, at 4-64). BELD notes in connection with its Chapter 91

license, that it is proposing to provide the public with access to the Fore River waterfront (Exh.

EFSB-G-2, Att. at 4_34).33 As part of the conceptual landscaping and public access plan, BELD

proposes to use species ofplants that are salt-tolerant and that will provide usable wildlife habitat

(ill).

2. Analysis

The proposed facility would be located at a site - BELD's Potter Road property ~ that is

presently used for electric generation. The record shows that the stacks for the p-roposed facility

would be 100 feet high; while the stacks are,less than GEP height, BELD air quality analysis

shows modeled ground level concentrations of criteria air pollutants would notexceed EPA SILs

thresholds. Furthermore, although the proposed stacks wou1d be comparable in height to the

previously existing stack at Potter I, the record shows that the maximum building height of

approximately 40 feet at Watson Station would be less than the maximum of 80 feet at the

former Potter I unit.

The record shows that the profile of Potter II would overlap some or all of the proposed

facility, notably, from residential areas of Weymouth to the east, and the Braintree neighborhoods

across Route 53 to the west as well as bordering Potter Road to the southwest. From the end of

32

33

HELD provided an aerial photograph showing that the nearest residences to the south and
southwest, adjacent to Potter Road and the site entrance, would be buffered by a 100 to
200 feet width ofwoods in the direction of the proposed facility. The nearest residences
to the southeast would be buffered by a predominantly 50 to 100 foot width ofwoods in
the direction of the proposed facility (Exh. BELD-l, at Figure 3.5-1).

The Light Department stated that it would complete the proposed path and landscaping in
the spring of2009, after construction of the proposed project (Exh. EFSB-G-2, Att. at 4­
34).
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Glemose Avenue to the south and southeast, however, overlap with Potter II would be less and

the buffer may be limited with visibility in leaf-off conditions. On-site landscaping ofthe

riverfront would soften the view providing a limited amount of mitigation.

The record indicates that; where not fully screened, the views of the proposed facility

from the residential neighborhoods to the west and south would be minimally changed compared

to the presence of the former Potter I facility. Regarding the unobstructed views of the proposed

.. generating station from the north and east of Watson Station, 2,000 feet or more across the Fore

River in Weymouth, the record shows that these views currently include Potter II and the CITGO

terminal, and thus the character of the view will not be changed significantly as a result of the

newly constructed Watson Station.

The Siting Board has required proponents in past generating facilities cases to provide

selective tree plantings and other reasonable mitigation in all residential areas up to one mile

from the proposed stack location to mitigate the visibility of the facility and the associated stack.

Nickel Hill Energy, II DOMSB 83, at 179 (2000) (Citations omitted). In three previous cases

where existing power plant or industrial buildings were already present (all of which were next to

waterways), the Siting Board required off-site tree planting mitigation to reduce the visual

impact, limited to specific adjacent residential areas. Southern Energy Canal II, 12 DOMSB at

221 (2001); Sithe Mystic Development, 10 DOMSB at 82-83 (1999); Sithe Edgar Development,

10 DOMSB at 70-76 (2000).

Consistent with Siting Board precedent concerning the minimization ofvisual impacts,

the Siting Board directs BELD to provide, as requested by individual property owners or

appropriate municipal officials, reasonable off-site mitigation ofvisual impacts, including

shrubs, trees, window awnings, or other mutually agreeable measures that would screen views of

the proposed generating facility and related facilities at affectedresidential properties and

roadways in the area along Glenrose Avenue southeast ofBELD's Potter Station facilities, where

residents may experience changed views.

In implementing this requirement, BELD: (1) shall provide shrub and tree plantings,

window awnings, or other reasonable mitigation on private property, only with the permission of
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the property owner, and along public ways, only with the permission of the appropriate municipal

officials; (2) shall provide written notice of this requirement to appropriate officials and to all

potentially affected property owners, prior to the commencement of construction;

(3) may limitrequests for mitigation measures from local property owners and municipal

officials to a specified period ending no less than six months after initial operation ofthe facility;

(4) shall complete all agreed-upon mitigation measures within one year after completion of

construction, or ifbased on a request filed after commencement of construction, within one year

after such request; and (5) shall be responsible for the reasonable maintenance and replacement

ofplantings, as necessary, to ensure that healthy plantings become established.

Accordingly, the Siting Board finds that with the implementation of the above-described

mitigation, the visual impacts of the proposed proj ect would be minimized.

F. Noise Impacts

This section describes the noise impacts of the proposed project and mitigation proposed

by the Light Department.

The Light Department stated that under 310 CMR 7.10, administered byMDEP, noise is

considered to be an air contaminant (Exh. EFSB-HS-2, Atl. at 7-1 to 7-2). The Light Department

stated that MDEP's policy limits a source to a lO-dBA increase in ambient ("L90")34 sound

measured at the property line for the proposed facility and at the nearest residences to the

34 The Light Department stated that the ambient level is defined as the background L90

measured when the facility is not operating, but during a time period when it would
normally operate. For a source which will or could operate 24 hours per day, the ambient
level typically occurs during the quietest nighttime period (midnight to 4 'a.m.) (Exh.
EFSB-HS-2, Att. at 7-2).
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proposed facility (id.).35 The MDEP policy further prohibits "pure tone" conditions36 where one

octave band frequency is 3 dBA or more greater than an adjacent frequency band (id.). The Light

Department also explained that the Town of Braintree, in § 135-1105 of its Zoning Bylaw,

prohibits noise emissions at the property boundary that exceed: 70 dBA in commercial zones .

("all times"); 60 dBA in residential zones ("daytime"); or 50 dBA ("all other times") in lands

zoned for Open Space (id. at 7-2).

Inpriordecisions, the Siting Board has reviewed th\l noise impacts ofproposed

generating facilities for general consistency with applicable governmental regulations. Southern

Energy Canal II, 12 DOMSB 155, at 229; Sithe West Medway, 10 DOMSB 274, at 322;

Brockton Power,. 10 DOMSB 157, at 217. In addition, the Siting Board has considered the

significance of expected noise increases which, although lower than 1odBA, may adversely

affect existing residences or other sensitive receptors. Southern Energy Canal II at 229; IDC

Bellingham, 9 DOMSB 225, at 311; Sithe Mystic, 9 DOMSB 101, at 164.

1. Description

The Light Department stated that, in total, it measured existing sound levels at nine

representative community locations in the vicinity ofthe proposed project (Exh. BELD-1, at 7­

3).37 The Light Department provided a comprehensive sound level measurement study for the

35

36

37

According to BELD, for developed areas, MDEP has utilized a "waiver provision" at the
property line in certain cases. This is appropriate when there are no noise~seIisitive land
uses at the propertyline and the adjacent property owner agrees to waive the 10-dBA
limit (Exh. EFSB-HS-2, Att. at 7-1).

An example of a "pure tone" is a fan with a bad bearing that is producing an
objectionable squealing sound (Exh. EFSB-HS-2, Att. at 7-2).

The Light Department also compared measured sound levels and the anticipated increase
in noise at its property line with an adjacent CITGO facility (Exh. EFSB-HS-2, Att.
at 7-12). The Light Department indicated a likely increase in noise at this location above
the 10 dBA allowed by MDEP policy (id.). BELD stated that it was pursuing a waiver of
MDEP noise policy for this location and provided a letter from CITGO indicating
ClTGO'sagreement with BELD's pursuit of said waiver (id. at 7-12 and App. F).
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proposed Watson Station, conducted at seven locations during the period from June 16 through

June 20, 2006 (Exh. EFSB-HS-2, Att. App. E). The Light Department also provided

supplemental measurements conducted at two locations within the fohner Fore River shipyard

during December 8-13, 2006 (Exh. EFSB-HS-2, Att. at 7-3). The Light Department stated that

the selected locations generally correspond to the nearest sound-sensitive locations in various

directions from the proposed site, as well as higher elevation and cross-water residential

locations (ill). The Light Department indicated that it measured nine short term and five

continuous monitoring sound levels during 98- and 108-hour periods (ill). The Light

Department stated that it co-located its five continuous monitoring locations with five ofthe

short term monitoring locations (id. at 7-3).

The Light Department stated that the results of its measurements indicated ambient (L9o)

sound levels in the surrounding community areas ranging from 36 to 42 dBA during the quietest

part ofthe nighttime period (Exh. ~FSB-HS-2,Att. at 7-3; Tr. I, at 67-68).38 From this range,

the quietest levels were at the two loca.tions south of the Potter Road property, including 36 dBA

near BELD's southwest property boundary on Glenrose Avenue, and 37 dBA at Trefton Drive

and Femcroft Road (Exit. EFSB-HS-2, Att. at 7-5 to 7-6).

The Light Department provided analysis of community noise levels at residential unit

property line receptors with operation of the proposed facility, including estimates of noise

impacts for both a base case of noise mitigation and a case it currently proposes that includes

supplemental noise mitigation: The Light Department indicated that under its base case, without

supplemental noise mitigation measures, combined project and background noise at residences

on Glenrose Avenue would likely be as high as 18 dBA above nighttime ambient levels (Exh.

BELD-l, at 4-30). The Light Department indicated it therefore developed its case with

supplemental noise mitigation, including increasing the length ofthe silencer for SCR by six feet,

doubling the thickness Mthe SCR shell steel, inserting a 14-foot silencer in the stack, installing

on-site sound barriers in strategic locations, and reorienting the combustion turbine generator

38 The quietest nighttime period occurred on Sunday night (Exh.EFSB-HS-2, Att. at 7-3;
Tr. I, at 67-68).
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1

("eTG") arrangement 180 degrees so the gas turbine air inlets would face northward, away from

the residential area to the south @. at 4-30 to 4-31; Exh. EFSB-HS-2, Att. at 7-17). The Light

Department indicated that under its proposed case, with supplemental mitigation, noise impacts

.above ambient at the residential receptors would range from °to 8 dBA at the quietest hours of

night and from °dBA to 4 dBA during daytime and evening (Exh. BELD-l, at 4-31 to 4-34).

The Light Department also provided estimated day-night sound levels ("Ldn"),39 with and

without the proposed facility, based on its June 2006 monitoring at two locations near the

southwest and southeast BELD property boundaries. and at a third location across the Fore River

in Weymouth (Exh. EFSB·H-10). For three 24-hour periods (midnight-toCmiduight) at the two

BELD property line locations, Ld" levels that ranged from 50 dBA to 56 dBAwithout the project

would range from 53 dBA to 57 dBA with the project (id.). At the Weymouth location, Ld"

levels that ranged from 53 dBA to 58 dBA without the project would range from 54 dBA to 58

dBA with the project (id.).

The Light Department considered, but does not propose, two additional options for noise

limitation, an enhanced enclosure package and a sound barrier wall along the south boundary

(Exh. EFSB-HS-2, Att. at 7-21 to 7_22).40 The Light Department indicated that the enhanced

enclosure package would provide 0-2 dBA of further noise reduction at the residential receptors

. at a cost of $1,075,000, while the sound wall, at a cost of$175,000c$250,000, would provide

mitigation effective at only a limited number of adjacent residences. The Light Department

further indicated that the sound wall would be effective under some, but not all, weather

1
-J

39

40

Ldn is the 24-hour equivalent sound level, calculated with a 10 dBA "penalty" added to
nighttime noise levels (as defined byUSEPA, from 10:00 p.m. to 7:00 a.m.) (Exhs.
EFSB-Hc3, EFSB-H-lO). USEPAhas identified an outdoor Ldn ofless than or equal to 55
dBA in residential areas as the noise level requisite to protect public health and welfare
with an adequate margin of safety against activity interference and hearing loss (Exh. .
EFSB-H-3).

The Light Department also considered the option of enclosing the proposed generating
units (Exh. EFSB-N-IO). The Light Department indicated that enclosure would result in
somewhat reduced noise impacts, but that the additional cost to the project of enclosure
construction would be as much as $13,000,000 (&).
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conditions (Exh. EFSB-HS-2, Att. at 7-21). The Light Department argued that neither option for

further noise reduction would be cost-effective (ill, at 7-21 to 7-22; Exhs. EFSB-RR-5; EFSB­

RR-6; Tr. 1, at 67-77).41

The Light Department explained, that based on a rerun of its sound model with the CTG

enhanced enclosure. package, the package would decrease the contribution of each CTG by 5

dBA, with noise from other plant components unchanged (Exh. EFSB-HS-2, Att. at 7-21). The

Light Departrnent stated that total plant-only sound levels at receptors decreased by 1-2 dBA at

.all receptors (id.). When combined with the lowest nighttime background L90 sound levels, the

package lowered overall sound levels by 0-2 dBA (ill,). The Light Department argued that, while

technically feasible, it would not be cost-effective to spend over $1,000,000 more to reduce

quietest night sound levels by Oc2 dBA given that sound level changes of 3 dBA or less are not

noticeable in the community (id.). The LightDepartment argued that the enhanced enclosure

package would not represent best available noise control technology ("BANCT") (id.).

The Light Department also provided a sound level evaluation based on operation ofboth

the proposed Watson Station and the existing Potter II facility (Exh. BELD-I, at 4-36 to 4-37),

The Light Department's evaluation indicated that, with the Light Department's proposed noise

mitigation, maximum increase at receptors over nighttime and day/evening background sound

levels would be 12 dBA and 8 dBA, respectively (illJ. The Light Department emphasized that it

was unlikely that both facilities would run simultaneously at night unless there were significant

41 The Light Department indicated that it modeled a sound barrier wall on the BELD
property nearest the residents to the southwest (Exh. EFSB-HS-2, Att. at 7~21). The
Light Department indicated that the wall would vary in height from 16 to 26 feet, in
conjunction with the changing elevation of the road (id.). The Light Department stated
that the sound barrier wall would provide noise mitigation to only the nearest five or six
homes, and under some, but not all weather conditions (id.). BELD stated that sound
waves would bend over the top of the barrier as though it were not there (1) under
temperature inversion conditions,. or (2) with wind speeds in excess of 10-12 miles per
hour downwind (i.e., along the direction of the sound path from the source to the
receptor) (illJ. .
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problems in the regional power grid (id.; EXhs.EFSB-N-4-S; EFSB-G-2(S) at 4_14).42

The Light Department indicated that construction would likely occur over ten months,

during which it would normally construct on weekdays from 7:00 a.m. to 5:30 p.m. (Exh. EFSB­

N-7). The Light Departinent stated that it might also schedule Saturday work when necessary,

for example, inthe event that site work is delayed by bad weather (id.). The Light Department

stated that some evening work might also be necessary, but that such work would normally be

limited to, for example, inspections or to connecting piping and wiring (!QJ. The Light

Department also indicated that it might schedule delivery ofoversized components to avoid

traffic, generally at night or over weekends, but that scheduling of such deliveries would be done

in consultation with state and Braintree police (id.). The Light Department indicated that BELD

and its contractors would, to the extent possible, limit work to normal weekday work hours (id.).

With respect to mitigating noise impacts of construction, the Light Department stated that

it would use its website, mailings, and local press to keep residents and customers apprised of
,

construction progress (id.). The Light Department indicated that it would also identifY a

representative to field questions, comments, or complaints from local residents and officials

(iQ,). The Light Department stated that contact information for the community liaison would be

published in area.newspapers and posted on the BELD website. (id.).

With respect to operational noise testing, the Light Department indicated that a one time

noise test is typically required as part of the MDEP Air Plan Approval Application process

sometime within 90-180 days after facility start-up (Exh. EFSB-N~8). The Light Department

stated it was agreeable to conducting another sound level test during its second year ofoperation,

noting that, to avoid seasonal differences, it would do so at the same time of year as the MDEP­

required test (id~). The Light Department stated that expected receptor stations would likely

include the three nearest residences to the south of the proposed facility along Glenrose Avenue,

42 With respect to Fore River Station in Weymouth, the Light Department stated that it .
could not anticipate the number ofhours that the facility would likely run in the future
(Exh. EFSB-N-4-S). The Light Department stated, however, that EPA monitoring of
Fore River indicated that the facility operated approximately 80 percent of
daytime/evening hours and 20 percent ofnighttime hours (id.).
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the nearest residence across the Fore River in North Weymouth, and the nearest residence across

the Fore River in the Idlewell neighborhood of Weymouth, to the southeast (ill):3

2. Analysis

The record shows that the Light Department has provided a comprehensive sound level

measurement study for the.proposed Watson Station as well as ambient sound levels in the

community surrounding the proposed project. The record shows that with implementation of the

Light Department's proposed noise reduction measures, noise impacts at residences closest to the

proposed facility would be at most 8 dBA above ambient in the quietest nighttime hours, and at

most 4 dBA in day/evening hours.

The record shows that simultaneous operation of the proposed Watson Station and the

existing Potter II facility would potentially increase noise in the vicinity of the Light

. Department's Potter Road propertyby 12 dBA over nighttime and 8 dBA over day/evening

background sound levels. The record also shows, however, that the Light Department's proposed

and existing facilities are unlikely to operate at the same time assuming proper function of the

regional power grid.

The record demonstrates that, if evaluated against the quietest modeled nighttime noise

levels, the maximum residential noise impact of Watson Station would be an increase of8 dBA,

which falls within the range ofnoise increases that have been accepted by the Siting Board for

projects at comparable sites without existing generation operation at night. In general, the Siting

Board considers noise increases at an already noisy location to be more significant than noise

increases in other areas. See Sithe West Medway Decision, 10 DOMSB at 327-328. In cases

where measured background and calculated facility noise levels at the most affected residential

receptors were neither unusually noisy (~, noise levels substantially exceeding the EPA's 55­

dBA guideline) nor unusually quiet, the Siting Board has accepted or required facility noise

43 The Light Department identified the receptors where testing would occur as RIA, RZA,
and R3A along Glenrose Avenue, R5 in the Idlewell neighborhood, and R7 in North
Weymouth (Exhs. EFSB-N-8; BELD"I, at Fig. 4.3-2).
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mitigation which was sufficient to hold residential L90 increases to maximums of 5 to 8 dBA.

IDC Bellingham, 9 DOMSB at 311; ANP Bellingham, 7 DOMSB at 190; Berkshire Power

Development. Inc. 4 DOMSB 221, at 404.

The record shows that an additional noise reduction of 0-2 dBA from the enhanced

enclosure package is possible, at a cost of approximately $1,075,000. The record further shows

that noise reduction is possible with installation ofa sound barrier wall, constructed at a cost of

$175,000 to $250,000. The Siting Board notes that the total expenditure for 0-2 dBA noise

mitigation gained would be a small percentage of project cost, but that the expenditure would not

guarantee mitigationcloser to 2 dBA.44 The Siting Board also notes that the design of the

proposed facility as a peaking unit is likely to result in operation of the proposed facility at times

different than the quietest night hours (when demand for electric power generation is generally

lower). See Sithe West Medway Decision, 10 DOMSB at 325. The Siting Board concludes,

therefore, that in the present instance, the tradeoff of expenditure for likely mitigation ofnoise

impacts would not be cost effective.

The record shows that the Light Department stated it would conduct operational noise

testing once iluringits second year of operationin addition to testing required byMDEP at

facility start-up, The record shows that the Light Department's proposed second period of

operational noise testing would occur at the same time ofyear as the first period of testing in

order to minimize seasonal differences. The Siting Board notes the valueofsuch repeat testing

in ensuring thatthe proposed facility operates within the noise parameters to which BELD has

committed itself.

The record shows that the Light Department is also committed, to the extent possible, to

limiting the work ofBELD and its contractors to weekdays from 7:00 a.m. to 5:30 p.m. The

44 The Siting Board notes that the Light Department suggests that a sound level change of3
dBA or less would represent a barely perceptible difference from BELD's proposed noise
levels. However, to say that a 3 dBA increase would not be noticeable is not to say that
the difference between a 6 dBA increase and a 9 dBA increase, both ofwhich are
noticable amounts of increase, would be barely perceptible or would not result in

. different levels ofpossible concern to residents. See Silver City Energy Limited
Partnership, 3 DOMSB 1, at 333-335, 337 (1994).
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record shows, in addition, that the Light Department would confine evening work to quieter

activities such as, for example, inspections or connecting piping and wiring. The record shows,

however, that the Light Department anticipates the possibility of Saturday work, if, for example,

bad weather or other unavoidable delay slows construction. The record further shows that the

Light Department may undertake, in consultation with state and Braintree police, evening or

weekend delivery of oversized equipment or components to take advantage of the lighter traffic

typical during those hours.

The Siting Board notes that the potential negative impacts on residents of evening and

weekend work may be minimized if the Light Department intends that work undertaken at these

times will not include noisy construction activities. Based on the record, the Light Department

further intends to establish lines of commUnication to inform residents and others of its

construction schedule and to provide opportunities for questions, comments, and complaints.

We note, however, the possibility of noise impact issues arising from construction

activities at times other than during the typical workweek timeframe ofMonday through Friday,

7:00 a,m. to 5:30 p.m., or from the operation or performance of the proposed facilities once on­

line. The Siting Board therefore directs BELD to confine noisy construction activities to

weekdays from 7:00 a.m. to 5:30p.m., and to limit weekend constructionto Saturdays, between

the hours of 8:00 a.m. and 5:00 p.m., such construction to be undertaken only when necessary,

for example, in the event that site work is delayed by bad weather. The Siting Board further

requires the Light Department, if scheduling deliveries of large equipment in low-traffic periods

including evening or nighttime hours or on weekends, to notify residents and Braintree and state

police officials of such upcoming equipment deliveries, and to work with residents and

responsible officials to minimize disruption and noise impacts associated with such deliveries.

The Siting Board also requires the Light Department to submit to the Siting Board the results of

BELD's start-up and second period operational noise testing, and resolution of any problems that

may have arisen.
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Accordingly, the Siting Board finds that the noise impacts ofthe proposed facility,

conditioned on the requirements noted above, would be minimized, consistent with minimizing

cost.

G. Safety

This Section describes the safety impact ofthe proposed project with regard to overall

safety, materials handling and storage, fogging and icing, emergency response, and existing

hazardous conditions.

BELD stated that, as the long-time operator ofPotter I and Potter II, it already has an

experienced staffof in-house engineers, plant operators andmaintenance personnel (Exh. BELD­

1, at 4-71). According to the Light Department, it has a longstanding and serious commitment to

safety in all aspects of the operations and would bring this commitment to the operation of the

new Watson Station (id.). BELD. stated that the proposed project design would include the

following safety features: (l)a standing emergency response contract with Fleet Environmental

ofRandolph, MA; (2) monitoring and automatic shut-off equipment for both the natural gas

delivery point and the ULSD oil pipeline supplying the proposed facility; (3) a benned area for

unloading aqueous ammonia together with fast-action shut off valves on all delivery vehicles;

and (4) fully diked ammonia storage with a level gauge monitored in the control room (Exhs.

. EFSB-HS-6; BELD-I, at 4-72 to 4-74). In the event that the tank level were to fall at an

abnonnal rate, an alarm would be activated and emergency response procedures initiated (Exh.

BELD-I, at 4-72 to 4-74). BELD stated that its emergency responders from the Town of

Braintree and mutual aid communities (Quincy and Weymouth) would be invited to the plant in

advance of commerciill operations for orientation and a review ofplanned emergency response

procedures fuh at 4-71).

1. Materials Handling and Storage

BELD stated that the proposed Watson Station would use natural gas as its primary fuel

with ULSD as the alternate fuel (Exh. BELD-l, at 4-72). ULSD for both Potter II and the
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proposed Watson Station would be provided by a tenninaling agreement with the adjoining

CITGO marine tenninal (id.). BELD stated that ULSD would be conveyed from a fully diked

tank at the CITGO tenninal to an upgradedpipe to BELD's Potter II Station (id.). A short run of

new pipeline would convey the ULSD from Potter II to the proposed facility (id.). As a result, oil

storage would not be necessary on the BELD property (id.).

BELD stated that should there be a minor leak in the ULSD system, the supply would be

shut offand trained BELD personnel would respond using on-site contaimnent and cleanup

equipment and materials (Exhs. EFSB-HS-6; BELD-I, at4-74). BELD's standing emergency

response contract with Fleet Enviromnental would also be in place for a more significant release

(Exhs. EFSB-HS-6; BELD-I, at 4-74).

BELD stated that 19.5 percent aqueous ammonia would be stored in a 15,000 gallon

welded steel single~walledstorage tank to be located in the vicinity of the generators, which

represents about 30 days of storage at the maximum usage rate (Exhs. BELD-I, at 1-38 and 4-73;

EFSB-HS-7). BELD stated that ammonia is the reagent used in the SCR system to control NOx

emissions (Exh.BELD-I, at 1-38).

According to the Light Department, the vertical tank would be approximately 10 feet in

diameter, 25 feet in height and would be placed in a full capacity (110 percent) concrete dike

(Exh. EFSB-RR-8). The surrounding dike would be approximately 19.3 feet square with side

walls approximately 6feet high (id.). The dike would include a layer of small floatable. spheres

used to minimize the amount ofexposed surface area of the ammonia solution in the everit of a

leak or spill (llIJ. Minimizing the exposed surface area of the an:ullonia solution would reduce

the rate of ammonia evaporation and resulting airborne concentrations in the event of a spill or

leak (Exh. BELD-I, at 4-74).

The Light Department proposes to equip the tank with a level gauge, monitored in the

control room (Exh. BELD-I, at4-74). In the event that the tank level were to fall at an abnonnal

rate, an alann would be activated and emergency response procedures initiated. BELD stated

that in the event of a small leak (at a valve or pipe joint), BELD plant personnel, wearing

appropriate protective gear, would initiate corrective measures (shut offcontrol valves) or make
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repairs as quickly as possible (ill]. In the event of a tank failure or rupture, plant personnel and a

pre-arranged emergency response contractor would respond as required by, among other things,

pwnping the contents of the dike area to emergency response tank trucks (ill]. BELD notes that

it would notify local emergency response agencies (id.).

Aqueous ammonia would be deliveredbya chemical tanker from a regional commercial

supplier and BELD would expect to receive one truck delivery per month (Exhs. EFSB-HS-6;

BELD-I, at 4-73). According to BELD, a typical tallker has a capacity of approximately 6,000
,

gallons (Exh. BELD-I, at 4-73). Tankers would be unloaded in a bermed area equipped with a

drain to a below ground sump. The bermed area above the sump would be sized for the full

volume of the delivery tanker (i.e., approximately 6,000 gallons) (Exh. EFSB-HSc6). The

unloading would be accomplished by means of heavy duty rubber hoses connected to a

pennanent pump/pipe system which transfers the ammonia solution to the adjoining diked

storage tank (id.). According to BELD, the delivery trucks would be equipped with "fast-action"

shut-off valves in the event that a .leak or other problem occurs (id.). A BELD plant operator and

the delivery driver would stay with the truck for the entire unloading process (ill].

BELD modeled a worst-case scenario release. of ammonia from the storage tank using

two methods: (I) EPA's Offsite Consequences Analysis Guidelines; and (2) the American

Industrial Hygiene Association's ("AlHA") Emergency Response Planning Guidelines ("ERPG")

(Exhs. EFSB-HS-4; EFSB-HS-5). BELD states that the modeling "conservatively" assumes a .

full tank spill, and wind speed at 1.5 meters/second (3.4 miles per hour) (Exh. EFSB-HSc4).

The modeling, based on the EPA's Offsite Consequences Analysis Guideline, used an

anunonia concentration of 200 parts per million ('ppm") as the maximum off-site level or toxic

endpoint (Exh. EFSBcHS-5). BELD states that the EPA's Emergency Response Planning

Guidance defines the toxic endpoint as:

the maximum airborne concentration below which it is believed nearly all
individuals could be exposed for up to one hour without experiencing or
developing irreversible or other serious health effects or symptoms that could
impair an individual's ability to take protective action (Exh. EFSB-HS-4).
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The Light Department's modeling computed the location ofthe toxic endpoint at 405 feet from

the storage tank (Exh. EFSB-HS-5). To apply AIHA's ERPG, BELD used a separate model

developed jointly by the Office of Emergency Management of the EPA and the National Oceanic

and Atmospheric Administration ("NOAA"), known as Aerial Locations of Hazardous

Atmospheres ("ALOHA"). ALOHA is an emission estimation and air quality dispersion model

for estimating the emission rate, movement, and dispersion of gases released into the atmosphere.

.The ALOHA modeling used an ammonia toxic endpointvalue of 150 ppm, in accordance with a

2006 update of the AIHA modified toxic endpoint guideline for ammonia, known as ERPG-2

(illJ45

The record shows that in the case of a full tank release and worst-case meteorological

conditions (1.5 meters/second wind speed), the modeled distance to 150 ppm ofammonia is 405

feet (Exh. EFSB-HS-5, at n. 2). According to BELD, this distance is within theBELD property

with the exception of a small portion ofthe adjoining CITGO site, which is normally unused and

1

45 AIHA has developed ERPGs for a large number of chemicals that can potentially be
releas.ed into the air, including ammonia. A series ofthree EPRGs was recommended for
ammonia, including:

• ERPG-3 level of750ppm, which is defined as the maximum airborne
concentration ofammonia below which it is believed all individuals could

. be exposed for up to one hour without experiencing or developing iife­
threatening health effects.

• ERPG-21evel of 150 ppm, which is defined as. the maximum airborne
concentration of ammonia below which it is believed that nearly all
individuals could be exposed for up to one hour without experienCing or
developing irreversible or other serious health effects or symptoms, which
could impair an individual's ability to take protective action.

• ERPG-l level of 25 ppm, which is defined as the maximum airbone
concentration of ammonia below which it is believed that nearly all
individuals could be exposed for up to one hour without experiencing
other than mild, transient adverse health effects or without perceiving a
clearly defined, objectionable odor.

Exh. EFSB-HS-5, at 2.
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is not accessible to the public (illJ. However, portions of the Light Department's main

administration building and the parking lot for the administration building are located within this

same 405 foot distance (Exh. BELD-I, at Figure 4.5-1). Members of the public are in the

administration building on a regular basis (Tr. 2, at 232).

The closest residence to the BELD property is approximately 600 feet away from the

proposed facility (Exh. EFSB-RR-20). At this distance, the calculated ammonia concentration

using the ALOHA model is 70.4 ppm, using an assumed wind speed of 1.5 meters/second (illJ.

In response to a record request of the Siting Board staffduring the evidentiary hearings,

BELD examined a number of ways by which the modeled distances to the ERPG-2 150 ppm

guideline level \llight be reduced (Exh. EFSB-RR-8"C).

Option I: Reduce the Footprint ofthe Dike

Instead of installing a 19.3 foot square dike, this option incorporates a reduced footprint

. for the dike surrounding the tank equal to a 16 foot square (Exh. EFSB-RR-8-C at 2). The dike

itselfwould be approximately nine feet high, about three feet higher than the original design (id.).

This option would reduce the surface area of the dike by approximately 60 percent, sufficient to

reduce the ALOHA modeled distance at 150 ppm to 321 feet fromthe proposed facility (id. at

Table RR-8-1). Using the same input assumptions, the ALOHA modeled distance at 50 ppm

would be 567 feet from the proposed facility (id.).

Option 2: Install a Taller, Thinner Tank

This option entails a taller, thinner tank than the originally proposed design, thereby

allowing the surface area ofthe surrounding dike to be reduced further than Option Ito a 14 foot

square (illJ. The tank would be 40 feet tall and eight feet in diameter (id.). This optionwould

reduce the surface area of the dike to approximately 146 square feet, sufficient to reduce the

ALOHA modeled distance at 150 ppm to 294 feet from the proposed facility under F stability

(illJ. Using the same input assumptions, the ALOHA modeled distance at 50 ppm would be 519

feet from the proposed facility ilil at Table RR-8-1). According to BELD, this option would be

more expensive to build and might require some structural bracing (Exh. EFSB-RR-8-C at 2).

[132]



EFSB 07-11
D.T.E./D.P.U. 07-5

Page 48

-~

Option 3: Two Smaller Tanks Instead of One Tank

This option would use two tanks each with one half the volume ofthe originally designed

tank. Each tank would be 20 feet tall and eight feet in diameter with an exposed dike area of 146

square feet for each tank (ill). Assuming a failure of one of the two tanks, the modeling results

would be the same as Option 2, above (id.). BELD estimates the incremental cost of Option 3 at

approximately $60,000 (ill). According to BELD, this design would result in some increased

operational complexity (ill).

Option 4: Use a Larger Tank with a Lower Concentration of Ammonia

This option contemplates a singly tank that holds twice the volume ofthe originally

designed tank, but at a concentration of ammonia that is one-half that of the originally proposed

19 percent aqueous ammonia solution (i.e., 9.5 percent) (id.). Thirty thousand gallons of9.5

percent aqueous ammonia would be stored in a 13 foot diameter, 30 foot high tank, and placed in

a 12.5 foot high, 199 foot square dike (id.). Accounting for the more dilute aqueous ammonia,

the ALOHA modeled the distance at 204 feet to the 150 ppm level using F stability conditions

(id. at 3). Using the same input assumptions; the ALOHA modeled distance al50 ppm would be

357 feet from the proposed facility (id. at Table RR-8-1).

Option 5: Enclose the Tank

Option 5 places the proposed single wall tank in a building enclosure. The enclosure

would be approl\imately 30 feet high and could be built using the required dike as a foundation or

footing (Exh. EFSB-RR-8-C at 3). The metal sided.building would be essentially airtight with

the exception of a powered ventilation point and ten foot stack at the top·ofthe building.. The

enclosed tank design would have a modeled maximum concentration of 9 ppm (using SCREEN)

modeling). This maximum modeled maximum concentration is at a distance of approximately

328 feet (kh). The cost of such an enclosure is expected to be less than $100,000 (ill).

BELD argues that it would be willing to modifY its original dike design to the smaller

footprint represented in Option 1 (BELD Brief at 79, citing Tr. 3; at 353-354): According to

BELD, none of the other optio.ns is feasible or warranted because each (1) adds significant cost to

. the proposed facility without sufficient benefit (double walled tank, building enclosure, two
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tanks); (2) is both expensive and technicaUy problematic (urea pellets, a tall thintank); or (3)

would put the proposed facility's performance guarantees at risk (9.5 percent solution) (id. at 79,

citing Exhs. EFSB-HS-7, EFSB-HS-8, EFSB-HS-9, EFSB-RR-7, EFSB-RR-8-C; Tr. 3, at 387­

388). BELD maintains that approximately 15 power plants in Massachusetts use SCR systems

for NOx control, and all ofthese plants have been transporting and storing aqueous ammonia in a

19;5 percent solution safely for many years (BELD Initial Brief at 79, citing Exh.BELD-I, at 4­

72; Tr. 3, at 395).

BELD stated that regeneration ofthe proposed facility's trailer mounted demineralization

system would be conducted off-site, el1minating the need to store the typical regeneration

reagents on-site (Exh. BELD-l, at 4-74). Similarly, the simple-cycle design does not have a Heat

Recovery Steam Generator or awet mechanical cooling tower. As a result, antiscalants,

corrosion inhibitors, oxygen scavengers, biocides and other chemicals required for such systems

are not necessary (ill).

According to BELD, the combustion turbine compressor sections are periodicaly washed

using a water wash detergent, which is stored in 55-gallon drums in a properly designed drum

storage area (id.). BELD stated that other maintenance-related chemicals such asdegreasers,

parts cleaners, and paints would be stored on-site in appropriate containers in a properly designed

storage area (id.).

2. Emergency Response

BELD stated that its existing Spill Prevention, Control and Countermeasure Plan ("SPCC

Plan") for the Light Department's Potter Street property would be revised in the first quarter of

2008, and again once Watson Station construction is completed to address oil storage and

handling (Exh. EFSB-HS-3). BELD's current SPCC plan does not include measures for

ammonia handling, storage and contingency response (id.). BELD stated that it would develop a

plan with procedures to address the delivery, transfer and storage of aqueous ammonia (illJ. This

plan would also address appropriate contingencyresponse plans (id.).
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In the fall of 2008, BELD plans to provide supplemental safety training to the Braintree

Police and Fire Department at its proposed facility (Exh. EFSB-HS-12). BELD stated that it

would purchase thenecessary safety equipment in the event of a spill (~, protective suits,

monitors, etc.) and pre-stage this equipment at an accessible location at BELD's site (id.). BELD

.indicated that it would inform its on~call hazardous materials cleanup firm that aqueous ammonia

is to be unloaded and stored on-site (id.). The on-call contractor would be involved in the

supplemental training arid response planning (id.). BELD stated that in addition to the trained

fire, police and BELDpersonnel, there is a Regional Hazmat Team trained to handle chemical

spills that would serve as a backup to the local trained personnel (id.).

3. Analysis

HELD has demonstrated that it would properly store and handle oil and other non-fuel

chemicals in accordance with applicable public safety standards and that it would have in place

secondary systems to contain chemical spills or releases, The record also demonstrates that

BELD has proposed to store 15,000 gallons of aqueous ammonia in a single-walled storage tank,

arguing that this arrangement adequately protects neighboring properties and that using double­

walled construction is not a typical practice within the generating industry. However, it appears

from the record that in the event of a worst-case ammonia release, ammonia concentrations of

200 ppm would occur in the public parking lot outside BELD's administration offices. The

parking lot is directly adjacent to the administration building where members of the public come

to pay their bills and arrange for electric and cable service. Indeed, the record indicates that the

concentration of ammonia at the administration building itselfwould be approximately 150 ppm.

Further, as part of the Project's Chapter 91 licensing, BELD is proposing a means for

open space and recreation at the site by creating public access to the Weymouth Fore River

waterfront, including a planned seating area approximately 225 feet away from the planned

ammonia tanks, the location of which would measure well above 200 ppm in the event of a

catastrophic failure ofthe ammonia storage tanks. TheLight Department's modeling analysis

indicates that Option 4 (the "Dilution Case") provides the greatest mitigation benefit among
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Options 1 through 4, but still results in a concentration of 150 ppm atapproximately the same

distance as the closest edge of the public parking lot adjacent to the administration building. We

also note that BELD calculated a concentration of70.4 ppm at the closest residence to the BELD

property. While the Siting Board recognizes that the possibility of a catastrophic spill is remote,

it is nonetheless desirable to protect the general public from this level of impact. Southern

Energy Kendall, 11 DOMSB 255, .at 352-353 (2000). In previous cases, parties have generally

proposed plans for an enclosure of their ammonia tank(s). IDC Bellingham, 9 DOMSB at 317;

ANP Blackstone, 8 DOMSB 1, at 179; ANP Bellingham, 7 DOMSB 39, at 151; Brockton Power,

157, at 226;Sithe Edgar, 10 DOMSB 1, at 98.

BELDmaintains that the increased cost of a structure to enclose the aqueous ammonia

storage tank is not warranted at the Potter Road site. The Siting Board disagrees. As described

above, ammonia concentrations of 150 ppm (the so-called "toxic endpoint") is the maximum

airborne concentration of ammonia below which it is believed that nearly all individuals could be

exposed for np to one hour without experiencing or developing irreversible or other serious

health effects or symptoms, which could impair an individual's ability to take protectiveaction.

We note thatthe cost of an enclosure is not prohibitive or unreasonable in comparison to the total

cost of the project and is justified to provide an adequate level of safety to the public. The Siting

Board therefore finds that the use of a building enclosure surrounding the proposed ammonia

tank is reasonable based on the facts in this case. Accordingly, the Siting Board requires the

Light Department to enclose its ammonia tank.

BELD has indicated that it intends to develop emergency procedures and response plans

similar to those found acceptable in earlier Siting Board decisions; however, BELD has not yet

developed such plans. Accordingly, the Siting Board directs BELD to: (1) update its SPCC plan

consistent with the operation of Watson Station; and (2) develop a plan with procedures to

address the delivery, transfer and storage of aqueous ammonia together withcontingency

response plans.
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Accordingly, the Siting Board finds that with the implementation of the above conditions

requiring an enclosed ammonia storage tank and emergency response plans, the safety impacts of

the proposed project would be minimized.

H. Traffic

I. Description

This section describes traffic issues associated with the proposed facility and site, and

.potential mitigation.

The Light Department stated that the proposed facility would be on BELD property at the

end ofPotter Road (Exh. BELD-l, at 4-40). The Light Department indicated that Potter Road

meets Route 53/Quincy Avenue, a four lane undivided roadway, at a signalized intersection (id.).

The Light Department further stated that Quincy Avenue serves a mixture ofresidential,

commercial, and industrial areas. (id.), The Light Department indicated, based on Year 2005

Massachusetts Highway Department ("MHD") traffic count data, that Quincy Avenue carries an

approximate daily average of 18,000 vehicles (id. at 4_42).46,47 The Light Department stated that

MHD data indicated that traffic along Route 53 had decreased approximately 22 percent, from

approximately 23,000 to 18,000 vehicles, between 2002 and 2005 (id.).

The Light Department stated that BELD controls the property on both sides of Potter

Road, and·has installed a remotely-operated gate on Potter Road about 100 feet from the Quincy

Avenue intersection (Exh. BELD-l, at 4-40). The Light Department indicated that the gate is

normally open during business hours to giveBELD customers access to the BELD administration

46

47

The Light Department also reported results of a Year 2005 Rizzo Associates study,
conducted for a project at 464 Quincy Avenue, about one half mile north ofthe
intersection with Potter Road (Exh. BELD-l, at 4-42). The Rizzo Associates stUdy

.' . .

. counted approximately 21,700 weekday trips, with peak volumes from 7:30 a.m. to
8:30 a.m. (approximately 1,700 vehicles) and from 4:30 p.m. to 5:30 p.m. (approximately
1600 vehicles) (id.).

The Light Department suggested that some of the decline was attributable to completion
of major construction in the area, including construction of the Fore River Generating
Station in 2003 and MWRA facilities in 2004 (Exh. BELD-l, at 4-42).
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building (id.). The Light Department stated that Potter Road is also used for access to the BELD

complex by delivery vehicles and BELD's 105 current employees (Mh). The Light Department

stated that it provides parking for its employees in a surface lot adjacent to its administration

building and designates additional parking spaces nearby for customers and visitors (id.). The

Light Departmentindicated that the majority of its staffworks a typical five day a week schedule;

however, positions in electrical system and power plant operations are staffed seven days a week,

16 hours per day and 24 hours per day, respectively (id.).

The Light Department indicated that normal construction hours would be 7:00 a.m. to

5:30p.m., Mondays through Fridays (Exh. BELD-1, at 4-42). The Light Department inQicated.

that it would provide parking at the proposed project site or at the abutting C1TGO property for

construction workers (ill,.). BELD anticipates that its construction crew would arrive somewhat

in advance ofmorning peak traffic hours and would depart before or during evening peak traffic

fuW.48 The Light Department stated that construction ofthe proposed project, over

approximately 10 months, would require 75 skilled workers on average and a total of 125

workers at most (id.). The Light Department estimated that its construction crew would therefore

add a maximum of250vehicle trips each day, or a maximum of125 vehicle trips at each peak

traffic flow period (ill,.). The Light Department stated that the anticipated increase would be one

percent of average daily traffic volume on Route 53/Quincy Avenue, and asserted that such a

. change (1) would be within the expected day-to-day variation in current traffic levels, and (2)

would still result in a lower volume of traffic than that accommodated by Route 53 asrecentlyas

2002 (ill,. at 4-42 to 4-43).

The Light Department estimated that truck traffic would vary over the stages of

construction of the proposed project (id. at 4-43). Approximately 15 trucks would enter the

48 The Light Department anticipated that most construction workers would arrive on site 10
to 15 minutes before the start of their work day (Exh. EFSB-T-4). The Light Department
stated that BELD and its Engineering, Procurement, and Construction ("EPC") contractor
would not allow construction workers to use heavy equipment before 7:00 a.ill. (id.). The
Light Department asserted that construction workers arriving before 7:00 a.m. would
therefore have no noise impact on abutters to the proposed site (id.; see Section ill.F,
above).
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proposed project site daily during site preparation in months one and two; approximately 12

trucks per day would arrive for foundation construction and delivery ofmajor equipment in

months three, four, and five; and approximately 10 truck shipments per day would be necessary

for equipment deliveries in months six, seven, and eight (ill). The Light Department stated that

after month eight, typical truck traffic. would decrease to approximately five trips per day, except

that 15 truck trips per day would again be necessary during the two-to4hree week period when

paving occurs (id.). The Light Department stated that trucks using the site would travel to Route

53 via major roadways Route 3, Interstate 93, and Route 3A, and would, with respect to area

roads, use truck routes previously designated for MWRA construction (see n. 2, above) (ill).

The Light Department indicated that BELD would coordinate the scheduling of over-size loads

.with state and local police (iQ,).49

The Light Department indicated that during operation of the proposed facility, aqueous

ammonia deliveries would occur one or two times per month (Exh. BELD-5, at 9-6). The Light

Department also indicated that it would truck wastewater from the proposed site at the maxinium

rate of one truck per month (Exh. EFSB-W-12). It would also remove and replace demineralizer

storage units by truck on a weekly basis (Exh. BELD-I, at 1-36).

2. Analysis

The record shows that the Light Department's proposed facility would lie at the end of a

road used exclusively for access to BELD offices and facilities, including an existing power plant

and parkingJor visitors, service deliveries, and staff. The record shows thatBELD's access road

49 The Light Department stated that barge shipment of equipment for the proposed project,
especially the turbine generator units, would not reduce cost or improve safety (Exh.
EFSB-T-5). The Light Departmentstated that to ship the turbines by barge, they would
first require transportation by road from the assembly plant in Mount Vernon, Ohio to a
suitable port (either Cleveland or, more likely, Philadelphia) (iQ,). The turbines would
then require loading onto a barge and, upon arrival to the Boston area, off-loading to a
truck for the last leg ofthe journey (id.). The Light Department asserted that the
movement of equipment for the proposed projects on and offbarges would only increase
the danger and complexity ofthe transportation process (id.).
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ties into a local four-lane roadway, Route 53/Quincy Avenue, at a signalized intersection. The

record also shows that Quincy Avenue currently carries an average of 18,000 vehicles per day,

but has in relatively recent years carried as many as 23,000 vehicles, very likelydue, at least in

part, to increased traffic from construction projects now ended. Based on a 2005 study of

weekday traffic for Quincy Avenue, average morning and evening peak hour volumes were 1,700

and 1,600 vehicles, respectively, corresponding to an average daily volume of 22,000 vehicles.

The record shows. that building the proposed project would produce a temporary increase

intrips to and from BELD'sPotter Road propertyas a consequence ofconstruction workers'

arrival and departure. The record also shows, however, that the construction crew Jorthe

proposed project would add, at most, 250 vehicle trips per day, or 125trips each morningand

evening, to local roads -- less than 10 percent ofmorning and evening peak hour volumes on

Quincy Avenue. The record further shows that the early arrival (before 7:00 a.m.) of

construction workers would help to minimize impacts ofproposed project construction on peak

traffic in the morning.

There remains some potential for worker departures to coinCide with higher volume

traffic periods on local roads. Therefore, to reduce any congestion and thus help minimize traffic

impacts, the Siting Board requires the Light Department, as necessary, to stagger the departure

timesofthoseconstruction crew members whose work ends during the 4:30 to 5:30 evening rush

hour period.

The record shows that traffic congestion may also increase due to truck traffic associated

with construction of the proposed project and its subsequent maintenance and operation. Truck

trips to and from the proposed project site would vary according to the stage of construction, and

would range from five to 15 round trips daily over an approximately 10-month period. The

record shows that trucks would come and go primarily on routes previously designated for truck

travel in conjunction with large-scale construction projects in the vicinity of the proposed project.

The record shows that a small number of truck trips would occur on a weekly and

monthly basis to and from the proposed facility when completed, including a weekly trip for
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demineralizer storage unit replacement, a monthly trip to remove wastewater from the proposed

site, and one or two trips per month, on average, for aqueous anunonia delivery.

To minimize traffic safety and congestion issues that may arise from truck traffic

associated with proposed project construction and proposed project maintenance and operation,

the Siting Board requires the Light Department, in consultation with state and local police, to use

all reasonable traffic mitigation measures, including the use ofpolice details, as applicable.

Accordingly, the Siting Board finds that, with implementation of proposed mitigation and

the above conditions, the envirorunental impacts of the proposed facility would be minimized

with regard to traffic.

I. EMF

1. . Description

The Light Department provided information with respect to sources of electromagnetic. .

fields ("EMF') associated with operation of its existing and proposed facilities and expected

EMF impacts on residential and other uses near the site and area transmission lines (Exh. EFSB­

.F-l). The Light Department indicated that the power from the proposed project would first feed

to an existing, on-site, 115 kV switchyard via 300 feet of overhead lines, and from the. switchyard

to underground 115 kVtransmission lines that supplyBELD's distribution system and also

interconnect with the NSTAR power grid (id.).

The Light Department indicated that the proposed project site, includingthe 115 kV

switchyard, is surrounded on three of four sides by ocean or industrial property (ill). The Light

Department stated that, on the fourth side ofits Potter Road property, to the south, the nearest

residence is on Glenrose Avenue, approximately 480 feet from the switchyard (ill). The Light

Department indicated that, at the boundaries of this property, with the proposed facility in

operation, magnetic field levels would be below the level of85 milligauss ("mG") accepted in a

previous Siting Board decision, the 1985 MECoINEPCo, 13 DOMSC 119, at 228-242 fut.). The

Light Department therefore asserted that at this level, EMFassociated with electrical
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transmission lines on the proposed project site would have no significant impact atthe property

boundaries of the closest residence to the proposed project, as well as elsewhere off-site (id.).

The Light Department conducted baseline monitoring of EMF levels at the boundaries of

its Potter Road property, including getaway line exit points, on July 11,2007 (Exh. EFSB-F-2).50

The Light Department asserted that baseline monitored levels of EMF at BELD property

boundaries were lower than levels typical of the edges ofright-of-ways ("ROW") for lIS kV

overhead transmission line circuits (ill,). The Light Department indicated that although its Potter

II generation facility was not operating, 72 MW of power supplied from NSTAR lines was

flowing to the BELD system through the on-site lIS kV switchyard (id.).

The Light Department stated that along Glenrose Avenue, adjacent to the south and

southeast boundary line of the Potter Road property, monitored magnetic fields generally ranged

from I to 2 mG, with one reading ofapproximately 4 mG at a set of underground ducts. exiting

the Potter Road property near the intersection of Glenrose Avenue and Vinedale Road (id.). The

Light Department stated that electric fields were in the range of I to 2 volts per meter ("Vim")

(id.).

The Light Department reported higher levels of EMF on other portions of the Potter Road

property (ill). Based on the information provided by the Light Department, near the switchyard

fence, at the west-southwest boundaryline ofthe Potter Road property, andthe adjoining CITGO

tenninal to the west, magnetic fields reached 20 to 35 mG, with electric fields of approximately

800 to 900 Vim (id.). Along the east and northeast boundary line of the Potter Road property,

abutting waterway and industrial area, electric and magnetic fields ranged from 0 to 2 V1m and

0.5 to 2.0 mG, respectively fu1.). The Light Department indicated that immediately above

underground ducts exiting the Potter Road property, at the Potter Road entrance, magnetic fields

were a maximum of 8 mG (id.).

The Light Department also provided information on area transmission lines extending

from the area of the proposed facility (Exh. EFSB-RR-27). BELD indicated that the electricity

50 The Light Department measured 60 hertz ("Hz") magnetic and electric fields at
approximately one meter above grade (Exh. EFSB-F-2).
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grid extends to both the north and south from Fore River Station located across the Fore River

from BELD (id.). The Light Department explained that four NSTAR 115 kV overhead circuits 51

connect Fore River Station southward to Holbrook Station,52 and that in Braintree, BELD 115 kV

underground circuits are interconnected and extend in a loop between two of the NSTAR circuits

(id.)." The Light Department also indicated that area transmission serves both BELD and Fore

River generating facilities, which would total nearly 1000 MW in capacity with the addition of

the proposed facility (Exh. EFSB-RR-27).54

The Light Department stated that, given that an electric field is determined by voltage, the

proposed project would not affect electric fields from area transmission because no changes in

transmission voltage are proposed (Exh. EFSB-F-I). The Light Department stated that, given

that magnetic field is determined by power flow or current, the proposed project would not

worsen magnetic fields from area transmission because project operation would not increase

.power flows (id.). The Light Department explained that current demand on the downstream

segment of area transmission lines is basically determined by consumer load demands, which

would remain unchanged with operation of the proposed project, and thatcurrent on the upstream

segment of area transmission lines would decrease with operation of the proposed facility (illJ.

The Light Department stated that BELD generation in excess of Braintree demand would

typically be dispatched against, i.e., in lieu of, either Fore River generation or generation in the

51

52

53

54

The Light Department identified the four 115 kV circuits as lines 478-502, 478-503, 478­
508, and 478-509, collectively the "478 lines" (Exh. EFSB-RR-27).

The Light Department stated that two·115 kV circuits also connect Fore River Station to
New Boston Station to the north, via North Quincy and Dewar Street Stations, but that
the two cables to New Boston Station are often disconnected and carrycurrent only on an
as-needed basis (Exh. EFSB-RR-27).

BELD indicated thatthe underground circuits interconnect with NSTAR line 478-502 at
Swift Beach Station, adjacent to the proposed site, and extend south to interconnect with
NSTAR line 478-509 at Grove Street Station (Exh. EFSB-RR-27).

The Light Department indicated that the generation capacity ofFore River Station is 775
MW, the generation capacity ofPotter II is 89MW,and the generation capacity of the
proposed Watson Station would be 116 MW (20 0 F rating) (Exh. EFSB-RR-27).
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Bellingham area, approximately 36 miles to the southwest (ill). The Light Department indicated

that in the fonner case, upstream load (i.e., toward the Fore River generation facility) on the 478

lines would decrease, and downstream load would be unchanged (ill). In the latter case,

upstream load on the 478 lines would beunchanged, but downstream load on the 478 lines would

increase, possibly increasing magnetic field levels in the vicinity ofNSTAR's 478 lines (ill).

The Light Department also stated that, when Fore River Station is operating, loads on the 478

lines south ofBraintree may increase with the addition ofBELD generation in excess of

Braintree demand, ieading to increased magnetic fields {ill).55 The Light Department stated that,.

with respect to magneticfields that are under BELD's control, i.e., at the Potter Road property,

magnetic field levels are low and would remain well within Siting Board guidelines with

proposed facility operation @J.

The Light Department provided a copy of NSTAR's System hnpact Study ("SIS"), with

discussion ofNSTAR'sanalysis testing dispatch of the proposed facility against BELD'sPotter

IT facility, Fore River Station, and the ANP Bellingham facility (Exh. EFSB-RR-27, Att. I). The

SIS indicated that, based on the thennal analysis undertaken as part of the SIS, the proposed

facility would potentially overload three BELD 115 kV underground lines (Line 16-11, between

Potter Road andSwift's Beach, Line 10'16, between Potter Road and Middle Street, and Line 8­

10 between Middle Street and Churchill) (id.). The SIS further indicated that the lines would not

be overloaded if(l) net generation at BELD's Potter Road property facilities were held to less

than 165MVA or (2) BELDwere to upgrade the three lines to a minimum of 195 megavolt

amperes ("MVA") long tenn emergency ("LTE") capability (id. at 4-5). The SIS noted that, to

interconnect the proposed facility to the transmission system, BELD must complete upgrades to

its three lines or elect always to dispatch the proposed facility against BELD's existing Potter II

unit (ill). According to the SIS, 89 MW from the proposed facility could be dispatched against

--~

55 The Light Department indicated that it is possible that any increased load.on the 478 lines
would lead to increased magneticfields (Exh. EFSB-RR~27). The Light Department
indicated, however, that it had not investigated whether the design of the NSTAR 478
lines could be reconfigured to minimize magnetic fields .as they exist today, or as they
might exist as part of the interconnection of the proposed BELD facility (id.).
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1
!

Potter II and the rest against the Fore River unit without overloading any of BELD's existing

transmission lines (idJ.56

2. Analysis

In a previous review ofproposed 345 kV transmission line facilities, the Siting Board

accepted edge-of-ROW levels of 1.8 kV/meter for the electric field and 85mG for the magnetic.

field. Massachusetts Electric CompanylNew England Power Company, 13 DOMSC 1I9,at 228­

242. Atthe same time, such previously accepted EMF levels are not a standard limiting

acceptable impacts, and do not provide the sole or principal basis for our evaluation of EMF

impacts in current reviews.

Here, the record shows that electric and magnetic.fields in the vicinity ofBELD's

proposed facility are presently well below the levels found acceptable in Massachusetts Electric

CompanylNew England Power Company, 13 DOMSC 119. The record also shows that EMF at

nearby residences would remain well within Siting Board guidelines based on (1) the distance of

the proposed generation unit and the existing generation unit and switching station from the

closest reSidences, and (2) the underground locations ofthetransmission lines exiting BELD's

switchyard to the BELD system and NSTAR power grid, and (3) the drop offof electric and

magnetic field levels with distance from their source.

The record also shows, however, that the proposed facility may produce or increase the

extent ofBELD generation in excess ofBraintree demand. Such excess generation would

typically be dispatched against other local generation, such as Fore River Station, or against

generation outside the BELD area, such asthe ANP Beilingham facility. Furthermore, the record

56 The SIS indicated that while fue loading outside the Fore River - BELD area would not be
altered with dispatch of the proposed facility against the Potter IT or Fore River facilities,
it generally would be higher with dispatch of the proposed facility against the ANP
Bellingham generationfacility in Bellingham, MA (Exh. EFSB-RR-27, Atl. I, at 5).
According to the SIS, all overloads of concern outside of the BELD loop occur for the
Holbrook "stuck breaker 8 contingency"(id.). The SIS indicated that these overloads
comprise a pre-existing concern, which NSTAR already plans to mitigate with
installation of a series breaker in 2009-20 I 0 (ill).
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shows the latter situation may result in increases in magnetic field levels in the vicinity of

NSTAR's 478 115 kV transmission lines. At the same time, the SIS indicates BELD must

complete system improvements to allow simultaneous full operation of the proposed facility and

Potter 11. Absent such improvements, the proposed facility would be operated in part against

Potter 11, and could be operated against generation outside the BELD area for only a portion of its

116 MW capacity. The record shows that the Light Department is committed to minimizing

impacts ofmagnetic fields associated with its proposed project, but claims that its ability to

minimize such impacts may extend only to facilities within BELD's control.

The Siting Board notes that in previous cases, the Siting Board has asked facility.

proponents to work with transmission line companies to accomplish reduction in magnetic field

levels where cost-effective. Sithe Mystic, 9 DOMSB at 181; ANP Blackstone, 8 DOMSB, at

188; Silver City. 3 DOMSB, at 353-354. The Siting Board has held that, as part ofpursuing

interconnection plans that require upgrades to the regional transmission system, generating

facility applicants also should work with transmission providers to seek inclusion ofpractical and

cost-effective designs to minimize magnetic field levels along affected ROWs. Sithe Mystic 9

DOMS.8, at 181; ANP Blackstone EFSB 97-2, at 173; Silver City, 3 DOMSB, at 353-354.

Given the pendency ofmore complete interconnection plans based on the SIS and final

design work, the Siting Board seeks to remain informed as to the progress and the outcome ofthe

Light Department's interconnection plans and on designs for any transmission upgrades,

including any upgrades of BELD's own transmission system, as well as any measures

incorporated into transmission upgrade designs to minimize magnetic field impacts at such time

as BELD reaches final agreement with all transmission providers regarding interconnection.

Accordingly, the Siting Board finds that, with the Light Department's pursuit of an

interconnection plan and related designs for upgrading affected transmission lines, as applicable,

including provisions that the Light Department and transmission providers determine would best

limit magnetic field increases, the environmental impactsofthe proposed facility would be

minimized with respect to EMF impacts.
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1. Description

This section describes the land use impacts of the proposed facility, including the impacts

to wildlife species and habitat, and significarit cultural resources.

The Light Department has proposed construction of its facility on an approximately two­

acre portion ofBELD's Potter Road property, a site which, in total, is comprised of 23 acres

within an area zoned as a "Commercial District" under Braintree Zoning Bylaws. The Light

Department indicated that it has used the Potter Road property continuously for power generation

purposes for approximately 50 years. The Light Department further indicated that the two-acre

parcel where the proposed project would be built was previously the location ofBELD's now

demolished Potter I facility and adjoins.BELD's existing Potter IT generating unit (Exhs. BELD­

I, at 4-62; EFSB-S-14). The Light Department stated that its Potter Road property also contains

an electric substation, natural gas interconnection facilities, an operations c.enter and garage, and

BELD's administrative offices (Exh. .BELDcl, at 4-62).

the Light Department asserted that the proposed use is compatible with both existing

land uses on the site, and land uses surrounding the site (ill, at 4-62 to 4-63). The Light

Department indicated that the Potter Road property is in a mixed-area, with industrial and

commercial uses predominating to the north, west and northwest. The Light Department

specified that the industrial·and commercial uses surrounding its Potter Roadproperty include a

marinepetroleum terminal owned by CITGO;theformer Fore River Shipyard,now used for a

sludge pelletizing facility and storage for new automobiles; a biofuel processing plant; and the

Weymouth Fore River generating facility (id. at 4-63).

The Light Department indicated that its Potter Road property is separated from residential

areas to the northeast and east by the Weymouth Fore River, and from residential areas to the

south by a wooded area along PotterRoad (illJ. The Light Department stated that the wooded

area screens residences to the south during much of the year and indicated that the proposed

facility would be consistent with present views ofthe Potter Road property from residential·

locations to the northeast and east across the Weymouth Fore River (id.; see Section TILE,

above). The Light Department indicated that construction of the proposed facility would not
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affect existing vegetation and screening at the Potter Road property and neighboring residential

areas (id.; Exh. EFSB-LU-2).

The Light Department indicated construction likely would affect approximately 1.5 acres

ofgrassed area at the Potter Road property, but stated that it anticipated replanting all but 0.3

acres with grass or other vegetative covering (Exh. EFSB-LU-6).

With respect to municipal zoning, the Light Department stated that there are specified

'alloweduses or exemptions in the Braintree Zoning Bylaws that may allow the proposed use as a

matterofright(id. at 4-19). The Light Department indicated, however, that as a cOnservative

measure, it was petitioning the Department for exemption from Braintree Zoning Bylaws for the

proposed Watson Station and associated facilities (id. at 4-19 to 4_20).57

With respect to preservation of water-related public rights, the Light Department

.provided a descriptioIi of its plan for pedestrian access along the waterfront bordering the

proposed site (Exhs. BELD-I, at 4,32 to 4-34; EFSB-LU~I-S; EFSB-LU-I-S Att. I;

EFSB-LU-I-S Att. 2).

The Light Department provided a copy of a letter from the Massachusetts Historical

Commission ("MHC") indicating the MHC's determination that the proposed project is Unlikely

to affect significant historic or archaeological resources (Exh. EFSB-LU-5). The Light

Department also indicated that the Natural Heritage and Endangered Species Program has not

identified any rare species concerns at the Potter Road property, nor is the location mapped as a

Priority or Estimated Habitat of wildlife (Exh. BELD-I, at 52 to 53).

2. Analysis

As part of its review of land use impacts, the Siting Board considers whether a proposed

facility would be consistent with existing land uses, and state and local requirements, policies, or

plans relating to land use and terrestrial resources. The Siting Board notes that the areas

57 On February 21,2007, the Light Department submitted its petition to the Department,
which referred the matter for consolidation into the present proceeding. The Siting Board
addresses zoning issues in Section VI, below.
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immediately surrounding the proposed site are predominantly commercial and industrial, and that

BELD currently operates administrative offices and an existing generating facility on the same

property. The Siting Board concludes that the construction of the proposed facility is consistent

with the present use of BELD's Potter Road property, and operation ofthe proposed facility

would not result in an extension of industrial use beyond the Potter Road property line. The

record shows, however, that the Potter Road property is in an area zoned as a "Commercial

District" under the Braintree Zoning Bylaws. The record further shows that while there are

specified allowed uses or exemptions in the Braintree Zoning Bylaws that may allow the

proposed use as a. matter ofright, the Light Department has petitioned for exemption from

selected Braintree Zoning Bylaws for the proposed Watson Station and associated facilities,

including the bylaw provisions for allowed uses. As previously noted, BELD's petition,

consolidated into the present proceeding, is addressed in Section VI, below.

The record shows that a wooded area along Potter Road buffers residential areas to the

south of the Potter Road property during much of the year. The record also shows that the

Weymouth Fore River would separate residential areas to the northeast and east from the

proposed facility. The record shows that the proposed facility would be consistent with present

uses of the Potter Road property and views from residential locations.

The record shows that the Light Department anticipates replanting most of the grass or

. vegetative covering likely to be disturbed atBELD's Potter Road property by construction of the

proposed project.

The record shows that the Light Department has a plan that, with implementation as

anticipated, will ensure pedestrian access alongthe waterfront bordering the proposed site while

avoiding impacts to wetland and water resources in the vicinity.

Accordingly, the Siting Board finds that the land use impacts of the proposed facility

would be minimized. This finding does not take into consideration BELD's request for a zoning

exemption. (See Section VI, below, for a discussion of the zoning exemption.)
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K. Cumulative Health Impacts

This section describes the cumulative health impacts of the proposed facility. The Siting

Board considers the term "cumulative health" to encompass the range of effects that a proposed

facility could have on human health through emission ofpol1utants over various pathways, as

wel1 as possible effects on human health unrelated to emissions ofpol1utants (~, EMF or noise

effects). The Siting Board considers these effects in the context of existing background

conditions, existing baseline health conditions, and, when appropriate, likely changes in the

contributions of other major emissions sources.

The analysis of the health impacts of a proposed generating facility is necessarily closely

related to the analysis included in sections above of specific enviromuentalimpacts which could

have an effect on human health and any necessary mitigation measures. This section: (i) sets

forth information on the human health effects that may be associated with air emissions,

including criteria pol1utants and air toxics, emissions to ground and surface waters, the handling

and disposal ofhazardous wastes, EMF and noise; (ii) describes any existing health-based

regulatory programs governing these impacts; and (iii) considers the impacts of the proposed

facility in light of such programs.

1. Baseline Health Conditions

The Light Department provided summaries of three reports produced within the past ten

years documenting health conditions in the geographic area that includes the Town of Braintree

(Exh. EFSB-H-2). A report by the Massachusetts Department of Public Health titled "Pediatric

Asthma in Massachusetts 2004-2005" concludes that the Town of Braintree, along with several

other communities, have pediatric asthma rates (12.2 percent) that are somewhat higher than the

Massachllsetts average (10 percent) (id.). For asthma hospitalizations, the Braintree annual rate

(194 per 100,000) is somewhat lower than the statewide rate (202 per 100,000) (ill,).

The Massachusetts Departinent ofPlIblic Health also publishes a "A Profile ofHealth

Among Massachusetts Adults, 2005," in which Braintree is grouped with numerous other cities

in the "Metro West" category. Metro West records adult asthma prevalence at 12.6 percent,

somewhat lower than the statewide average of 14.2 percent (id.). General1y, the Central and
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Western sections of Massachusetts have the highest adult asthma prevalence (16.2 and 16.6

percent, respectively) (id.).

Braintree is also part of the Massachusetts Cancer Registry administered by the

Massachusetts Department of Public Health. The 2006 Report, titled "Cancer Incidence in

Massachusetts, 1999-2003" provides estimates of cancer incidence for each of the 351 cities and

towns ofMassachusetts for the five-year period 1999-2003 for 23 types of cancer and for all

cancer types combined for both males and females (ill. The 2006 Report states that Braintree

cancer incidence is about average for most cancers, but is above the state average for male colon

cancer, and is below the state average for mllie prostate cancer (ill. For all cancers combined,

Braintree cancer incidence rates are slightly lower than the statewide averages (males 98 percent;

females 99 percent) (id.).

2. Criteria Pollutants

As discussed in Section m.B, above, the MDEP and EPA regulate the emissions of six

criteria pollutants under NAAQS: SO;, PMlo, NO" CO, ozone ("03")and lead ("Pb"). In

September 2006, the EPA also promulgated NAAQS for a new fine particulate criteria, PM,."

setting the NAAQS for PM,., at 35 micrograms per meter' ("fig/m3
"), 24 hour average and 15

fig/m3
, annual average (Exh. EFSB-H-7). The EPA sets the NAAQS to be protective of sensitive

subpopulations, such as adult and pediatric sufferers ofrespiratory illnesses, including asthma

(illJ.

The Clean Air act directs EPA todevelopNAAQS for criteria air pollutants (including

PM,.,) that:

accurately reflect the latest scientific knowledge useful in indicating the kind and

extent of all identifiable effects on public health or welfarewhich may be

expected from the presence of [a] pollutant in the ambient air, in varying

quantities.

42 U:S.C.A. § 7408. The EPA defines the purpose of the standards as "the attainment and

maintenllllce of [NAAQS] which in the judgment of the Administrator, based on such criteria and

allowing an adequate margin of safety, are requisite to protect the public health" (Exh. EFSB-H-
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7). According to EPA, "[i]n addressing the requirement for an adequate margin of safety, EPA

considers such factors as the nature and severity of the health effects involved, the size of the

sensitive population(s) at risk, and the kind and degree of the uncertainties that must be

addressed" (ill. The legislative history for the Clean Air Act specifically identifies asthmatics

as a sensitive subpopulation that is to be protected by the NAAQS primary standards (id.).

In addition to NAAQS, both the EPA and theMDEP have adopted SILs for the NAAQS

. criteria air pollutants for those new sources of air pollution that are large enough to present the

potential to significantly alter ambientair quality by virtue oftheir incremental operation (Exh.

BELD-l, at 4-9). Accordingly, the SILS represent a small fraction of the total NAAQS for each

criteria air pollutant (id.).

The record also shows that the EPA has set in place standards for reviewing the

compliance of proposed new sources ofcriteria pollutants, such as the proposed facility, with

. NAAQS ,(Exh. BELD-5, at 4_3).58 In addition,major new sources are required to meet BACT

when the area is in attainment or is unclassifiable for a particular pollutant Wi). Proposed new

sources of criteria pollutlillts must obtain emissions offsets and achieve mOre stringent pollution

control requirements (LAER) when a proposed facility is to be located in area designated as

nonattainment (id.). The Siting Board notes that this approach is consistent with its own mandate

to minimize both the environmental impacts and costs ofproposed generating facilities. The

Siting Board therefore gives great weight to expected compliance with EPA and MDEP air

quality programs as an indicator of whether the health impacts of a proposed facility would be

minimized.

BELD provided data on background air quality from MDEP monitoring stations in

Boston, Lynn and Milton indicating that the background concentrations of SOz, PM IO, PMz.5'

NOz, and CO ranged from 19.6 percent (SOz) to approximately 96 percent (PMZ.5) ofNAAQS

over all measuring periods (Exh. EFSB-HS-2, Att. at 4-15). The Braintree area in Norfolk

1

58 As ofMarch 3, 2003, the Commonwealth ofMassachusetts returned administration of
both the NSR and PSD regulations in their entirety to the EPA (Exh. BELD-5,
at 4-4).
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County is presently unclassified or in attainment for NO" SO" PMIO, PM,.5' CO and Pb and

classified as a moderate non-attainment area for the 8-hour ozone standard (Exh. BELD-l, at 4­

9). Thus, with the possible exception of ozone, Braintree area background levels of criteria

pollutants are generally within the standards set for purposes of protecting public health.

. The Light Department's air quality modeling results indicate that the refined modeling

concentrations from facility emissions are below the SILs for all NAAQS pollutants and

averaging periods and below the I-hour MAAQS NO, policy SIL of32llglm3 (Exh. BELD-l, at

4-15). As discussed in Section m.B, above, the EPA mandates a PSD review of new major

sources of criteria pollutants or major modifications to existing sources. The proposed Watson

Station is considered a "major modification" to an existing source, and therefore is subject to

PSD regulations ifnet emission increases are equal to or greater than EPA significance criteria

for major modifications (id. at 4-6 to 4-7). For PSD purposes, modeling was conducted for the

proposed facility together with Potter nand BELD's 2.25 MW diesel generator·(jQ, at 4"16). The

combined results were added to background levels and then compared to NAAQS. The

cumulative results are below the NAAQS for all pollutants and averaging periods, ranging from

14.7 percent (CO) to 81.6 percent (PM IO) ofNAAQS (id. at 4-17, Table 4.2-8). As a result, the

information in the record indicates that operation of the Watson Station would not cause health­

based air quality standards to be violated. Consequently, the Siting Board finds that the

cumulative health impacts of criteria pollutant emissions from the proposed facility would be

minimized.

3. Air Toxics

Air toxics, or hazardous air pollutants, are pollutants known or suspected to cause cancer

or other serious health effects such as birth defects or reproductive effects. Toxics include

chemicals such as arsenic, benzene, cWorine, beryllium, lead, mercury, nickel and formaldehyde

(Exh. EFSB-HS-2, Atl. at 2-17 (Table 2-3».

Two types of guidelines have been developed by MDEP for air toxics. The TEL is based

on consideration of acute and chronic health effects including developmentaVreproductive

effects. In addition to the effects considered for the TEL, AAL incorporates available
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infonnation on mutagenicity and carcinogenicity. See generally Southern Energy Canal II,

EFSB 98-9, at 91-94 (2001); Southern Energy Kendall, EFSB 99-4, at 115-116 (2000».

BELD modeled hazardous air pollutant emissions (non-criteria emissions) from the

Watson Station on an annual basis using the EPA model known as AERMOD (Exh. BELD~5 at

4-15). The proposed emissions were calculated based on 8,760 hours per year of full operation

(5,880 hours on natural gas and 2,880 hours onULSD) (Exh. EFSB-HS-2, Alt. at 2-14). In the

case where the natural gas emission rate is higher than the ULSD emission rate, the natural gas

rate is assumed for 8,760 hours per year (id. at 2-16). The results of the Light Department's toxic

impact assessment demonstrate compliance with each ofthe MDEP's applicableambient air

guidelines for both AALs and TELs (Exh. BELD-5, at 4-17). Based on this evidence, and in the

absence of facility-specific evidence to the contrary, the Siting Board finds that the cumulative

health impacts ofnon-criteria pollutant emissions from the proposed facility would be

minimized.

4. Discharges to Ground and Surface Waters

According to BELD, there would be minimal amounts of sanitary wastewater, and no

industrial wastewater discharges (Exh. BELD-5, at 1-17). Demineralizer resins would be

regenerated offsite so thatthere would be noonsite regeneration waste stream llil at 7-3). The

Light Department states that the facility desigu meets all relevant MDEP Stonnwater

Management Guidelines (id. at le17; 8-2 to 8-5).

BELD states that the site would be graveled to maximize infiltration of surface water, and

that there will be no new point source discharges to the Weymouth Fore River (id.).

As described in Section II1.C, limited volumes ofwastewater from periodic equipment

washdowns, principally the gas turbine compressor, would be piped to a water wash drain tank

and the collected wash water would be removed and trucked to an off-site wastewater facility for

treatment and discharge (id. at 7-3).

BELD maintains that it would provide better treatment for stonnwater runoff compared to

existing conditions (id. at 8-1). Impervious surfaces would be minimized and groundwater

recharge would be maximized by using gravel and crushed stone instead ofpavement for the
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majority ofthe perimeter access road and in the turbines and auxiliary equipment area. Clean

rooftop runoff from the control building would be collected and infiltrated into the ground via

drywells; and runoff from the paved portion of the access road would be directed away from the

Weymouth Fore River towards the graveled areas and infiltration trenches (id. at 8-1 to 8"2).

As discussed in Section III.C, above, the Siting Board found that the wastewater impacts

ofthe facility on both the Braintree sewer system and the Weymouth Fore River would be

minimized. Accordingly, the Siting Board finds that the facility, as proposed, poses no

additional health risk related to the sanitary and industrial wastewater discharges arising from the

facility and that the construction of the proposed facility would reduce current health risks

associated with the flow of stormwater away from the Weymouth. Fore River.

5. . Handling and Disposal of Hazardous Materials

In Section III.G, above, the Siting Board reviewed the Light Department's plans for

storage and handling of hazardous materials, including 19.5 percent aqueous ammonia for NOx

control and limited amounts of industrial chemicals for facilitymaintenance and operation; as

well as BELD's plans for minimizing and responding to accidental releases of oil or other

hazardous materials. As discussed in SectionIII.G, the operation of the Watson Station will not

generate any hazardous wastes. For cumulative storage of greater than 1,320 gallons of oil in

containers 55 gallons or larger, BELD is required to develop a SPCC Plan under federal

regulations (40 CFR 112). Accordingly, the Siting Board has directed BELD to update its

current Spill Control and Prevention Plan consistent with the operation of the proposed facility.

See Section III.G.3, above.

The Siting Board determined that oil and other non-fuel chemicals would be properly

handled and stored, that emergency supplies and training would be provided concerning the safe

handling ofhazardous chemicals, and that BELD would be prepared to respond effectively to an

accidental release of hazardous materials. The Siting Board also determined that BELD would

employ appropriate measures to ensure the safe transport and delivery of oil to prevent oil spills

and accidents, and to respond quickly and effectively to any spills that occur.
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With respect to ammonia, the Siting Board has detennined that, given the Light

Department's proposed storage design, ammonia concentrations at or above the toxic endpoint

could extend to areas ofBELD's property where the public is invited such as the main

administration building. Accordingly, the Siting Board has directed BELD to enclose the

ammonia storage tank to mitigate the impacts of any potential ammonia spill. This will

minimize the risk to public health posed by on-site ammonia storage. Based on the above

discussion ofmitigation and safety measures to be employed, the Siting Board finds that the

health risks of the proposed facility related to the handling and disposal ofhazardous materials

would be minimized.

6. EMF

As discussed in Section III.!, above, the power from Watson Station will feed first to an

existing, on-site, 115 kV switchyard via 300 feet of overhead lines, and from the switchyard to

the BELD system and the NSTAR power grid via underground 115 kV transmission lines (Exh.

EFSB-F-1). The proposed facility site, including the 115 kV switchyard, is surrounded on three

of four sides by waterway or industrial property (id.). BELD estimated that EMF levels along

Glenrose Avenue, which is adjacent to the southeast boundary line of the Potter Road site, at

approximately 480 feet from the switchyard, would remain near current levels of I to 4 mG

(Exhs. EFSB-F-1, EFSB-Fc2).

Thepossib1e health effects of exposure to EMF have been a subject of considerable

debate.. BELD states that the Siting Board accepted edge-of-right-of-way levels of 85cmG for

magnetic fields (BELD Brief at 80, citing 1985 MECOINEPCo, at 240). According to BELD, in

more recent cases the Siting Board has inquired into current scientific literature concerning the

possible health impact of exposure to magnetic fields (id. at 81), but consistently found no

evidence of a cause-and-effect association between magnetic fields and human health (id., citing

Cambridge Electric Light Company, 12 DOMSB 305, at 345-349 (2001).

In Cambridge Electric Light Company, 12 DOMSB 305, at 348(2001), the Siting Board

found that "although some epidemiological studies suggest a correlation between exposure to

magnetic fields and childhood leukemia, there. is no evidence of a causecand-effect association
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between magnetic field exposure and human health." Moreover, as in that case, the electric and

magnetic fields in the vicinity ofBELD's proposed facility will be well below the levels found

acceptable in 1985 MECoINEPCo. Therefore, consistent with this Siting Board finding, and in

light of anticipated EMF impacts here, the Siting Board finds that any increases or decreases in

EMF levels anticipated as a result ofthe proposed facility would not pose a measurable public

health concem.

In Section 111.1, above, thF Siting Board found that the EMF impacts of the proposed

facility would be minimized. Accordingly, the Siting Board finds that the health effects, if any,

ofmagnetic fields associated with the proposed facility would be minimized.

7. Noise

As discussed in Section III.F, above, the proposed facility would produce noise that

would be noticeable in some surrounding areas during facility construction, and mayalso

produce audible noise during operation ofthe facility. BELD has assessed the noise impacts of

the proposed facility in relation to applicable state and local criteria and federal guidelines for

acceptable ambient noise. The record demonstrates that with implementation ofBELD's

proposed noise reduction measures, noise impacts at residences closest to the. proposed facility

would be at most 8 dBA above ambient noise in the quietest nighttime hours, and at most 4 dBA

above ambient noise levels in day/evening hours. Ambient background sound levels (L90) are

between 36 and 42 dBA in the community during the quietest part of the nighttime period,

Sunday night (Exh. EFSB-HS-2, Att. at 7-3).

The MDEP has the authority to regulate noise pursuant to 310 CMR 7.10, which is part of

the Commonwealth's air pollution control regulations (id. at 7-1). Under its regulations, MDEP

considers noise to be an air contaminant, and administers its noise regulations through Noise

Policy DAQC 90-001, dated February 1, 1990 (id.). The policy limits a source to a lO·dBA

increase in the ambient source measured (~o) at the property line for the facility and at the

nearest residences (Exh. BELD-5, at 12-2). MDEP also prohibits "pure tone" sounds, defined as

any octave band level which exceeds the levels in the two adjacent octave bands by 3 dB or

more. The EPA has established a guideline that identifies an outdoor Ld, ofless than or equal to
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55 dBA in residential areas as the noise level requisite to protect public health and welfare with

an adequate margin of safety against activity interference and hearing loss (Exhs. EFSB-H-3;

EFSB-H-IO).

The Siting Board found that, with the identified mitigation measures set forth in Section

III.F, above, noise impacts of construction and operation of the proposed facility would be

minimized, consistent with minimizing cost. Accordingly, the SitingBoard finds that the health

effects, if any, of noise from the proposed facility would be minimized.

8. Conclusions

In the sections above, the Siting Board has reviewed the proposed facility's potential for

effects on human health resulting from emissions of criteria pollutants, emissions of air toxics,

emissions to ground and surface waters, handling and disposal of hazardous materials, electric

and magnetic frequencies, and noise. The Siting Board has found that: (l) the cumulative health

impacts of criteria pollutant emissions from the proposed facility would be minimized; (2) the

health impacts, if any, of the air toxics emissions from the proposed facility would be minimized;

(3) the wastewater impacts ofthe facility on both the Braintree sewer system and the Weymouth

Fore River would be minimized; (4) the health risks of the proposed facility related to the.

handling and disposal ofhazardous materials would be minimized; (5) the health effects, if any,

ofmagnetic fields associated with the proposed facility would be minimized; and (6) the health

effects, ifany, ofnoise from the proposed facility would be minimized,

The Siting Board notes that the Orily indication ofpotential pre-existing public health

problems in ihecommunities surrounding the proposed facility is the existence ofstatistically

elevated levels of certain cancers. However, there is no evidence in the record suggesting that

the pollutants which the proposed facility would emit are in any way linked to these types of

cancer. The record also shows that the proposed facility emits air toxics, including carcinogens,

at levels below TELs and AALs, and that, where adequate information is available, AALs for

carcinogens are set to correspond to an incremental lifetime risk of developing cancer of one in

one million. Consequently, the Siting Board finds that there is no evidence that the proposed
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facility would exacerbate existing public health problems in the communities surrounding the

proposed facility.

Accordingly, based on its reviewofthe record, the Siting Board finds that the cumulative

health impacts ofthe proposed facility would be minimized.
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delivery, and, (3) to submit to the Siting Board the results of BELD's start-up and second period

operational noise testing, and resolution of any problems that may have arisen, the noise impacts

of the proposed facility would be minimized.

In Section Ill.G, the Siting Board has found that, with the implementation of the

conditions directing BELD to enclose its ammonia storage tank, update its SPCC plan consistent

with the operation of Watson Station, and develop a plan with procedures to address the delivery,

transfer. and storage of aqueous ammonia together with contingency response measures, the

safety impacts of the proposed facility would be minimized..

In Section Ill.H, the Siting Board has found that, with the implementation of the

conditions directing BELD to stagger the departure of construction crew members whose work

ends during the evening rush hour, and, in consultation with state and local police, to use, as

applicable, all reasonable traffic mitigation measures, including the use ofpolice details, the

traffic impacts of the proposed facility would be minimized.

In Section III.!, the Siting Board has found that, with the implementation ofthe conditions

directingBELD to. keep the Siting Board informed as to the progress and the outcome ofthe

Light Department's interconnection plans and on designs for any transmission upgrades, as well

as any measures incorporated into transmission upgrade designs to minimize magnetic field

. impacts at such time as· BELD reaches final agreement with all transmission providers regarding

interconnection, the EMF impacts of the proposed facility would be. minimized.

In Section Ill.J, the Siting Board has found that the land use impacts of the proposed

facility would be minimized.

In Section Ill.K, the Siting Board has found that the cumulative health impacts ofcriteria

pollutant emissions from the proposed facility would be minimized.

Accordingly, the Siting Board finds that, with the implementation of the above-listed

conditions, BELD's plans for the construction of the proposed generating facility would

minimize the environmental impacts of the proposed facility consistent with the minimization of
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costs associated with the mitigation, control, and reduction ofthe environmental impacts of the

proposed generating facility. In addition, the Siting Board finds that an appropriate balance

would be achieved among conflicting environmental concerns as well as between environmental

impacts and costs.

A. Standard ofReview

G. L. c. 164, § 69JY. requires the Siting Board to promulgate technology performance

standards for generating facility emissions. These technology performance standards are to be

used solely to determine whether a petition to construct a generating facility shall include

information regarding fossil fuel generating technologies other than the technology proposed by

the petitioner. G. L. c. 164, § 69JY.. Ifthe expected emissions of the facility do not meet the

technology performance standards in effect at the time of filing, the petitioner must include in its

petition a description ofthe environmental impacts, costs, and reliability of other fossil fuel

generating technologies, and an explanation ofwhy the proposed technology was chosen. Id.

The Siting Board must t!;ten determine whether the construction of the proposed generating

facility on balance contributes to a reliable, low-cost, diverse regional energy supply with

minimal environmental impacts. Id.59

lp. Section III.B, above, the Siting Board determined that expected emissions from the

proposed generating facility exceed the technology performance standard as set forth in 980

IV.

59

COMPLU\NCE vnTHREOUffiEMENTS UNDER THE TECHNOLOGY

PERFORMANCE STANDARDS

In fulfilling its statutory mandate, the Siting Board formerly required a generating
petitioner.to demonstrate that its proposed project was superior to alternative approaches
in the ability to address a previously identified need in terms of cost, environmental
impact, and reliability. Three important distinctions are noteworthy in the test now
applied by the Siting Board in accordance with G. L. c. 164, § 69JY.. The present test:
omits reference to a previously identified need; encompasses the issue of diversity as well
as the issues of cost, environmental impacts, andreliability; and, does not require a
finding that the proposed generating technology is superior to other generating
technologies.
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CMR, § 12.00 at the time of filing, and that the proposed generating facility therefore does not

meet the Siting Board's technology performance standard. Therefore, in this section the Siting

Board reviews the environmental impacts, costs, and reliability of the proposed generating

facility and of other fossil fuel generating technologies in order to determine whether the

construction oftheproposed generating facility on balance contributes to a reliable, low-cost,

diverse regional energy supply with minimal environmental impacts.

B. Description

The Light Department provided quantitative information on the cost, reliability, diversity,

and environmental impact of its proposed simple cycle gas turbine (aero derivative) technology

as well as six other alternative peaking technologies including: combined-cycle gas turbine (aero

derivative); conventional coal fired steam cycle; oil-fired simple cycle turbine (aero derivative);

simple-cycle turbine (7 F "frame" series); reciprocating engine; and pumped storage (Exhs..

BELD-I, at 2c4 to 2.23; EFSB-AT-I; EFSB-RR-19). In addition, the Light Department provided

a general discussion of the costs and environmental impacts of a simple-cycle, quick start, dual­

(gas and oil) fuel unit versus a combined cycle unit (Exh. BELD-l, at 2-4 to 2_23).60,61

60

61

The Light Department indicated thalit evaluated six specific turbine options submitted by
four suppliers in response to a request for information ("RFI") issued by the Light
Department at the beginning of2006 (Exh. BELD-l, at 2-21). The Light Department
indicated that its RFI asked for a nominal 100 to 120 MW power island based on
combustion turbine technology in either a simple-cycle or combined-cycle configuration
@,),

The Light Department indicated that it did flot include reciprocatingengines or a larger
combined-cycle facility in its RFI (Exh. BELD-l, at 2-21). With respect to reciprocating
engines, the Light Department stated that it would not be practical to generate
approximately 120 MW with reciprocating engines (id.). The Light Department
explained that approximately eight engines and five-to-six acres would be required, and
that reciprocating engines emit NOx emissions, at a rate of9 ppm on gas and 65 ppm on
ULSD compared to 2.5 ppm on gas and 5 ppm on ULSD for a turbine (id.). The Light
Department indicated that it did not have the necessary space for a combined-cycle
facility on property available to BELD for its proposed project (id.).
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1. Reliability

BELD explained that, as part of a reliable energy supply, the generation mix in the ISO­

NE control region must be capable ofproviding energy, capacity, and reserves, and that these

capabilities are administered by ISO-NE through separate markets, including an Energy Market,

a Capacity Market, and a Reserve Market which consists ofTen Minute Spinning Reserves

("TMSR"), Ten Minute Non-Spinning Reserves ("TMNSR") and Thirty Minute Operating

Reserves ("TMOR") (Exh. BELD-I, at 2-8; Tr. 2, at 156-159, 163-165, 174-175). With respect

to energy, BELD stated the Energy Market consists of the Day-Ahead Energy Market and the

Real-Time Market (Exh. BELD-I, at2-8; Tr. 2, at 158).

BELD stated that to serve peak hour demand, New England currently needs

approximately 7,000 MW of peaking capacity, corresponding to themargin between base or off­

peak load and peak load (Exh. BELD-I, at 2-12). The Light Department further indicated that

existing peaking capacity is only 1,510 MW, approximately 4.9 percent oftotal New England

supply (id. at 2-10, 2-13). The Light Department indicated thatpresent peaking capacity in New

England is largely older oil-fired combustion turbines and pumped storage facilities (id. at 2-10).

The Light Department stated that oil fuels 66 percent of existing peaking capacity in the New

England region; only 19 percent is fueled by both oil and gas (id. at 2-10). The Light Department

indicated that the proposed project would be more efficient and would have lower emissions

rates than existing fossil-fuel peaking facilities (id. at 2-10 to 2-11).

The Light Department stated that the proposed Watson Station, given its quick-start

capability and its use of an aero-derivative simple-cycle design, would be suited to serve energy

. peaking needs and reserve needs, as well as capacity needs (Exh. BELDcI, at 2-9 to 2·13; Tr. 2,

at 175-176, 180,201,214-215,217-218). BELD stated that the proposed Watson Station is

designed to meet the region's need for low-cost sources of energy.and capacity during limited

periods, including (I) when electricity demand is high; (2) when a system emergency exists for

which emergency power is required; or (3) when other capacity (i.e., lower heat rate capacity or

demand-side capacity) is not available (Exhs. BELD-I, at 2-4, 2-7 to 2-9, 2-11 to 2-13, 2-20;

BELD-2, at 21 to 22; Tr. 2, at 176, 180,200-202,206-208,214-215,217,221).
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The Light Department indicated that a quick-start resource such as the proposed project

would help with overall ISO-NE system reliability by reducing peak loads during peak demand

periods (Exh. BELD-l, at 2-9). The project would improve local reliability in a transmission­

constrained sub-area, the South Shore region ofMassachuselts (id. at 2-9,2-13). The South

Shore is especially transmission-constrained with respect to the Towns ofBraintree, Weymouth,

and portions ofQuincy (id.).

The Light Department asserted that the proposed Watson Station would provide regional

electric reliability benefits by providing 116 MW (nominal) ofquick-start capability to meet

system reserve requirements (Exh. BELD-l, at 2-8). The Light Department stated that the

proposed project would contribute to capacity in the reserve market (id. at 2-9). The Light

Department explained that the reserve market served, essentially, as a real-time backup supply to

ensure continuity of service to system customers even in'the event of an unexpected outage or

other system contingency (i4J.

With respect to capacity, BELD stated that the project would come on line in late 2008 or

early 2009, thereby helping meet regional reliability needs(Exh. BELD-l, at 2-10; Tr.2, at 166­

167). BELD noted that a simple-cycle unit takes much less time to construct than a combined­

cycle unit (Exhs. BELD-l, at 2-20; BELD-2,at 20; Tr.2, at 166). Thus, the proposed Watson

Station can be brought online more quickly than other units to meet the capacity needs ofthe

region and Massachusetts (Exh. BELD"I, at 2-20).

2. Cost

The Light Department stated that cost was oneof a variety of factors it considered in its

evaluation of competing generating technologies for its proposed project (Exh. BELD-I, at 2-14).

The Light Department indicated that, in general, operating costs and net plant heat rate, along

with capital costs, are the three major contributors to power plant economics (id. at 2-15). lhe

Light Department stated that fuel costs dominate operating costs (id.). Characteristics that

influence capital costs are physically large major components requiring significant field labor for

installation, many auxiliary systems, and material handling infrastructure (id.).
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The Light Department stated that it reviewed and eliminated a number of technologies

based on their drawbacks with respect to the purpose and location of the proposep. project (Exh.

BELD-I, at 2-15 to 2_17).62 The remaining generation technologies in the Light Department's

analysis included the proposed project turbine, several other simple-cycle turbines, several

combined-cycle turbines, and reciprocating engine and pumped storage technology (Exh. EFSB­

RR-19). BELD indicated that costs for simple-cycle .turbines were lower than for the other

evaluated technologies (Exh. EFSB-RR-19).

. The Light Department also favored simple-cycle rather than combined-cycle units (Exh.

BELD-I, at 2-20 to 2-21). With respect to its focus on simple-cycle units, the Light Department

indicated an interest in addressing reliability objectives not readily met with a combined-cycle

unit (id.). The Light Department further stated that, as mentioned in Section VLB.l, above, a

simple-cycle unit could be constructed in a much shorter time than a combined-cycle unit, and

brought on-line sooner to meet the capacity and reserve needs in the ISO-NE pool (id.). The

Light Department stated that, because a simple-cycle facility.would have considerably lower

capital and capacity costs than a combined-cycle unit, it would also be better situated from a cost

perspective in the ISO-NE forward capacity and reserve markets than a combined-cycle unit

(id.).63

The Light Department indicated, based on its analysis, that a coal-fired facility of
sufficient size to take advantage of economies of scale with respect to fuel costs could not
be built at the proposed or alternate sites (Exh. BELD-l, at 2-15 to 2-17). The Light
Department indicated that to operate the proposed Watson Station as an oil"only facility,
BELD would have to build, site and permit another oil storage tank @ at 2~20). The
Light Department stated that such construction would increase costs by about $1,000,000
(id.). The Light Department stated that, in addition, shorter maintenance cycles
associated with oil firing would result in increased operating and maintenance costs @).

63 The Light Department indicated that the installed cost ofthe proposed unit per kW,
$858, was the lowest of all alternatives studied by BELD, including all simple-cycle
turbine alternatives (Exh. EFSB~RR-19).
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3. Diversity

The Light Department stated that the trend since deregulation of electricity markets in

Massachusetts has been to permit new large power projects to fire natural gas or natural gas with

a maximum of30 days fuel oil (Exh. BELD 2-14). The Light Department indicated that recent

applications for new facilities and modification of existing facilities have incorporated provisions

to expand oil use as a result from regional concern with respect to potential natural gas shortages

during winter months (id.). The Light Department stated that the use at the proposed Watson

Station ofULSD for the equivalent of 120 days of full load operation would provide significant

fuel flexibility (id.). The Light Department indicated that this flexibility at the proposed project

would reduce New England's over-reliance on natural gas, especially during critical winter

periods, and would thus offer fuel diversity benefits to the region (id.).

4. Environmental Impacts

TheLight Department evaluated the relative environmental impacts, including water

resource, noise, visual, and air quality impacts, of alternative technologies for the proposed

project (Exh. BELD-l, at 2-23; see Section IV.B, above). TheLight Department stated that, for a

gas turbine-based power generation facility such as the one proposed, principal environmental·

considerations include air emissions and water usage (id. at 2-22 to 2-23). The Light Departrnent

indicated that all aerocderivative, simple-cycle, frame and combined-cycle units submitted by

suppliers to BELD in response to its RFI would meet the LAER and BACT limits for the

equipment the Light Department is proposing to use at Watson Station as proposed (ld.).

The Light Department stated that heat rates for the simple-cycle units evaillated ranged

from 8,915 BtulkWh to 10,659 BtulkWh (Exh. BELD-1, at 2-23). The Light Department

indicated that the proposed Watson Station unit would have a heat rate of9,515 BtulkWh, and

that this would result in emissions seven percent higher than those of the evaluated simple-cycle

unit with the lowest heat rate (id.). The Light Department stated that the evaluated cornbined­

cycle units. would have lower heat rates, and therefore lower air emissions rates, than the

evaluated simple-cycle units (id.). The Light Department indicated, however, that the combined-
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cycle units would also have higher water requirements, assuming the use ofwet mechanical

cooling (!9J.

C. Analysis

BELD has proposed construction of a dual-fuel (natural gas andULSD) peaking unit with

per megawatt emissions that exceed the levels set in 980 CMR, § 12.00. The Siting Board notes

that the exceedances result primarily from the Light Department's decision to propose a simple­

cycle peaking unit, rather than a more efficient combined-cycle plant. Therefore, as an initial

matter, the Siting Board considers the desirability of additional peakingcapacity in the New

England region.

The Siting Board recognizes the value ofpeaking capacity generally, and its contribution

to the reliability and cost-effectiveness ofNew England's electric system; The recordshows that

peaking facilities provide capacity with fast start-up times and an ability to handle system

contingencies and peak electricity needs at a capital cost that is low enough to justify their

limited use. The record shows that existing peaking capacity is well below the identified

regional peak margin of7,000 MW, reflecting the current difference between regional off-peak.

and peak load.

The record also shows that peaking facilities generally have higher emissions of criteria

pollutants than combined~cyclefacilities on a perMWh basis. However, the Siting Board notes

that this disadvantage may be offset by the fact that peakingJacilities operate only a limited

number of hours per year. Additionally, peaking capacity of a given increment can be provided

with a facility of smaller overall size and footprint.

The record shows that peaking capacity in New England presently consists of older

combustion turbines and pumped storage facilities, and that two-thirds of this capacity is fueled

by oil only. The Light Department has shown that the addition ofnew dual-fuel peaking capacity

. would, in general, provide energy more efficiently, at lower cost, with less air pollution and with

greater fuel diversity than would result with continued reliance on existing peaking facilities.

The record also shows that BELD has provided a basis for comparing its proposed project with

alternative fossil-fuel technologies, and demonstrated that, on balance, such dual-fuel capability
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. would be superior to coal- and oil-fired technologies with respect to minimizing cost and

environmental impacts, and ensuring reliability.

The record shows that BELD has provided a detailed explanation supporting construction

and operation of a quick-start, simple-cycle generation facility given near- and longer-term

market considerations. The Siting Board also notes that the proposed construction of a peaking .

facility in Braintree would help address transmission constraints in the area.

In addition, the record shows a number oflocal advantages associated with the BELD's

decision to use the proposed peaking technology rather than combined-cycle technology: the

smaller footprint, stack height, and construction period of the proposed facility relative to

combined-cycle technology would help minimize local enviromnental impacts of the project.

The. Siting Board notes that it does not intend to suggestthat such attributes support

providing a large amount ofthe region's electricity by simple-cycle or similar technologies. The

significant operating cost and enviromnental benefits ofusing more efficient combined~cycle

technology to meet baseload demands generally would outweigh the capital cost and site-related

benefits associated with smaller scale single-cycle units. However, the addition oflimited clean

peaking capacity is important in order to ensure the reliability ofNew England's electric system

consistent with the Siting Board's overall mandate. The proposed facility would be sited and

designed in a manner that allows it to contribute to regional reliability at a low cost with minimal

environmental impacts. Consequently, the Siting Board finds that the,construction ofthe

proposed facility on balance contributes to a reliable, low-cost, diverse, regional energy supply

with minimal enviromnental impacts.

V. CONSISTENCY WITH THE POLICIES OF THE COMMONWEALTH

A. Standard of Review

G.L. c. 164, § 69JY. requires the Siting Board to determine whether the plans for

construction of a proposed generating facility are consistent with current health and enviromnental.

protection policies ofthe Commonwealth and with such energy policies of the Commonwealth as

are adopted by the Commonwealthfor the specific purpose of guiding the decisions of the Siting

Board. The health and enviromnental protection policies applicable to the review of a generating
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facility vary considerably depending on the unique features of the site and technology proposed;

however, they may include existing regulatory programs of the Commonwealth relating to issues

such as air quality, water-related discharges, noise, water supply, wetlands or riverfront protection,

rare and endangered species, and historical or agricultural land preservation. Therefore, in tbis

section, the Siting Board summarizes the health and environmental protection policies of the

Commonwealth that are applicable to the proposed facility and discuss the extent to which the

proposed facility complies with these policies.G4

B. Analysis

In Sections II and III, above, the Siting Board has reviewed the process by which BELD

sited and designed the proposed facility, and the enviromnental and health impacts of the

proposed facility as sited and designed. As part oftbis review, the Siting Board has identified a

number of Commonwealth policies applicable to the design, construction, and operation ofthe

proposed facility. These are briefly surmnarized below.

As discussed in Section III.B, above, the MDEP, in conjunction with the EPA, extensively

regulates emissions of criteria and non-criteria pollutants from new sources such as the proposed

facility. BELD has demonstrated that it expects to comply with all applicable MDEP and EPA

standards.

As discussed in Section III.C, above,MDEP, in conjunction with EPA and the Army

Corps ofEngineers, regulate various wastewater discharges as well as construction in wetlands

and waterway areas. BELD has demonstrated that it expects to comply with all applicable MDEP,

EPA and Army Corps of Engineers standards for water discharges, and for work in wetlands and

waterway areas.

64 The Siting Board notes that its Technology Performance Standard at 980 CMR § 12.00
could be construed as an energy policy of the Commonwealth adopted for the purpose of
guiding the decisions of the Siting Board. The proposed facility's compliance with 980
CMR § 12.00 is discussed in Section IV, above. The Commonwealth has not adopted
any other energy policies pertaining to the Siting Board's review of generating facilities
since G.L. c. 164, § 69JY. was enacted.
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As discussed in Section m.F, above, BELD has maintained that it will limit increases in

off-site noises caused by operation of the proposed facility to 8 dBA at the nearest residences and

property lines (with an MDEP waiver for noise increases at the adjacent property line with

CITGO), consistent withMDEP policy 90-001, which limits such increases to 10 dBA.

Accordingly, based on its review above, the Siting Board finds that plans for construction

of the proposed facility are consistent with current health and environmental protection policies of

the Commonwealth'and with such energy policies ofthe Commonwealth as have been adopted for

the specific purpose of guiding the decisions of the Siting Board.

VI. ZONING EXEMPTION

A. Standard ofReview

General Laws c. 40A, § 3 provides, in relevant part, the following:
Land or structures used, or to be used by a public service corporation may be
exempted in particular respects from the operation of a zoning ordinance or Bylaw
if, upon petition of the corporation, the [Department] shall, after notice given
pursuant to section eleven and public hearing in the town or city, determine the
exemptions required and find that the present or proposed use of the land or
structure is reasonably necessary for the convenience or welfare of the public, ...

Accordingly, a petitioner seeking exemption from a local zoning bylaw under G.L. c. 40A, § 3

must meet three criteria. First, the petitioner must qualify as a public service corporation. New'

England Power CompanviMassachusetts Electric Company. D.T.E. 04-66/04-81, at 4-5 (2005)

CNEPIMECo (2005)"), citing Save the Bay,mcc v. Department ofPublic Utilities, 366 Mass.

667 (1975 ("Save the Bay"). Second, the petitioner must establish that it requires exemption

from the zoning ordinance or bylaw. New England Power CompanylMassachusetts Electric'

Company, D.T.E. 04-66/04-81, at 4-5 (2005), citing Boston Gas Company, D.T.E. 00-24, at 3

(2001) ("Boston Gas"). Finally, the petitioner must demonstrate. that its present or proposed use

of the land or structure is reasonably necessary for the public convenience or welfare. New

England Power CompanylMassachusetts Electric Company, D.T.E. 04-66104-81, at 4-5 (2005),

citing Massachusetts Electric Company. D,T.E. 01-77, at 4 (2002) ("MECo ("2002"); Tennessee

Gas Pipeline Company. D.T.E. 01-57, at 3-4 (2002) ("Tennessee Gas(2002)").
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1. Public Service COrPoration

In detennining whether a petitioner qualifies as a "public service corporation"

("PSC") for the purposes of G.L. c. 40A, § 3, the Massachusetts Supreme Judicial Court ("SJC")

stated:

among the pertinent considerations are whether the corporation is organized
pursuant to an appropriate franchise from the State to provide for a necessity or
convenience to the generalpublic which could not be furnished thrOltgh the
ordinary channels ofprivate business; whether the corporation is subject to the
requisite degree ofgovemmental controland regulation; and the nature of the
public benefit to be derived from the service provided.

Save the Bay at 680. See also, Boston Gas at3-4; Berkshire Power Development. Inc., D.P.U.

96-104, at 26-36 (1997) ("Berkshire Power").

The Department interprets this list not as a test, but rather as·guidance to ensure thaUhe

intent ofG.L. c. 40A, § 3 will.be realized, i.e., that a present or proposed use ofland or structure

that is detennined by the Department to be "reasonably necessary for the convenience or welfare

of the public" not be foreclosed due to local opposition. See Berkshire Power at 30; Save the

Bay at 685-686. The Department has interpreted the "pertinent considerations" as a "flexible set

ofcriteria which allow the Department to respond to changes in the environment in which the

industries it regulates operate and still provide for the public welfare." Berkshire Power at 30;

see also Dispatch Communications of New England d/b/a Nexte1 Communications, Inc,;

D.P.U./D.T.E. 95-59-B/95-80/95-1 12/96-1 13, at 6(1998) ("Nextel"). The Department has

detennined that itis not necessary for a petitioner to demonstrate the existence of"an appropriate

franchise" in order to establish PSC status. See Berkshire Power at 31 ..

2. Exemption Required

ill detennining whether exemption from a particular provision of a zoning bylaw is

required for purposes of G.L. c. 40A, § 3, the Department looks to whether the exemption is

necessary to allow construction oroperation ofthe petitioner's project as proposed. NEPIMECO

(2005) at 5-6; citing MECo (2002) at 4-5; Tennessee Gas (2002) at 5; Western Massachusetts

Electric Company, D.P.U.I D.T.E. 99-35, at 4, 6-8 (1999); Tennessee Gas Company.
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D.P.o. 92-261 ,at 20-21 (1993). It is the petitioner's burden to identify the individual zoning

provisions applicable to the project and then to establish on the record that exemption from each

ofthose provisions is required:

.The Company is both in a better position to identifY its needs, and has the
responsibility to fully plead its own case .. , The Department fully expects that,
henceforth, all public service corporations seeking exemptions under c. 40A, § 3
will identifY fully and in a timely manner all exemptions that are necessary for the
corporation to proceed with its proposed activities, so that the Department is
provided ample opportunity to investigate the need for the required exemptions.

New York Cellular Geographic Service Area, Inc., D.P.U: 94-44, at 18 (1995).

3. Public Convenience or Welfare

In determining whether the present or proposed useis reasonably necessary for the public

convenience or welfare, the Department must balance the interests ofthe general public against

the local interest. NEPIMECo (2005) at 6-7, citing Save the Bay at 680; Town of Truro v.

Department of Public Utilities, 365 Mass. 407, at 411(1974). Specifically, the Department is

empowered and required to undertake "abroad and balanced consideration ofall aspects of the

general public interest and welfare and not merely [make an] examination ofthe local and

individual interests which might be affected." New York Central Railroad v. Department of

Public Utilities, 347 Mass. 586, 592 (1964) ("New York Central Railroad"). When reviewing a

petition for a zoning exemption under G.L. c.40A, § 3, the Department is empowered and

required to consider the public effects of the requested exemption in the State as a whole and

upon the territory served by the applicant. Save the Bay at 685; New York Central Railroad' .

at 592.

With respect to the particular site chosen by a petitioner,G.L. c. 40A, § 3 does not require

the petitioner to demonstrate thatits preferred site is the best possible alternative, nor does the

statute require the Department to consider and reject every possible alternative site presented.

Rather, the availability of alternative sites, the efforts necessary to secure them, and the relative

advantages and disadvantages of those sites are matters of fact bearing solely upon the main issue

ofwhether the preferred site is reasonably necessary for the convenience or welfare of the public.

[172]



EFSB 07-11
D.T.E.ID.P.U. 07-5

Page 88

Martarano v. Department of Public Utilities, 401 Mass. 257, 265 (1987); New York Central

Railroad at 591.

Therefore, when making a determination as to whether a petitioner's present or proposed

use is reasonably necessary for the public convenience or welfare, the Department examines:

(I) the present or proposed use and any alternatives or alternative sites identified; (2) the need

for, or public benefits of, the present or proposed use; and (3) the enviromnental impacts or any

other impacts ofthepresent or proposed use. The Department then balances the interests ofthe

general public against the local interest, and determines whether the present or proposed use of

the land or structures is reasonably necessary for the convenience or welfare of the public.

Boston Gas at 2-6; MECo (2002Yat 5-6; Tennessee Gas (2002)at 5-6; Tennessee Gas Company,

D.T.E. 98-33, at 4-5 (1998).

B. Analysis and Findings

1. Public Service Comoration Status

The Light Department contends that BELD is a public service corporation (Exh. BELD-2,

at 8, citing Braintree Electric Light Department, D.P.U. 90-263 (1991), upheld on appeal

Plarming Board of Braintree v. Department ofPublic Utilities, 420 Mass. 22,26 (1995)

("Planning Board of Braintree"». "Because they have the same duty to serve as private utilities,

municipal utilities need to have the same tools available to perform their duty, including the G.L.

c.40A, § 3 exemption." Plimning Board ofBraintree at 28. Accordingly, the Siting Board finds

that BELD qualifies as a public service corporation for the purposes ofG.L. c. 40A, § 3.

2. Need for the Requested Exemptions

BELD identified eight sections ofthe Braintree Zoning Bylaws from which it is

specifically seeking an exemption in order to construct and operate the proposed facility (Exh.

BELD-2, at 11-18). BELD stated that a delay in the project's development associated with the

need to pursue zoning relief from Braintree would make it more difficult to address the region's

near-term energy and capacity needs (id. at 19). The sections for which the Light Department is

seeking zoning relief are described below.
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BELDrequests an exemption from the Table of Principal Uses, § 135-601 (Exh. BELD­

2, at 11). BELD states that the project's purpose to generate electricity may not be an allowed

use under the definition of"public utility or public works storage yard" in the Commercial

District where the proposed facility is located. According to BELD, the Braintree Zoning Bylaw

does not allow use variances, and Massachusetts law prohibits use variances unless explicitly

provided for in the.local bylaws (id. at 14, citing G.L. c. 40A, § 10). Accordingly, BELD also

seeks a zoning exemption from § 135-407, Variances.

b. Dimensional Requirements

BELD requests an exemption from certain dimensional requirements for Commercial

Districts in Braintree; as set forth in § 135-709 of the Braintree Zoning Bylaws (Exh. BELD-2, at

14-15). According toBELD,the proposed stack height of100 feet is.not consistent with the

Bylaws height requirepient, which prohibits nonhabitable buildings in business and commercial
\

districts to exceed 45 leet (id. , App. 1, at § 135-709). Similarly, BELDseeks exemption from

the table of dimensional and density regulations found in § 135-701 (id. at 14).

c. Wetland and Floodplain Protection Districts

BELD seeks exemption from § 135-608 ofthe Braintree Zoning Bylaws, which requires a

special permit to construct a building or structure, and land to be filled, excavated or otherwise

changed in grade in the Wetlands and Floodplain District. According to BELD, given the

proximity ofthe site to the Weymouth Fore River, the proposed facility would involve

construction in the Wetlands and Floodplain Protection Districts under the Braintree Zoning

Bylaws (Exh. BELD-2, at 15). According to BELD the Planning Board, which would issue a

special permit, could condition the proposed facility in such a way that it causes conflict with

state permits, or makes it non-economic, or that the special permit would be granted but appealed

by residents, causing delays in construction (id. at 16).
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The Landscaping and Buffer Zones section of the Zoning Bylaws sets forth standards and

criteria for landscaping that are required through a site plan review (Exh. BELD-2, App. I, at

§ 135-702). BELD stated that it could not strictly comply withal! ofthe criteria provided in

§ 135-702 relative to the uSlrof drought-tolerant species, minimumtree height at maturity,

securing an agreement for long~termmaintenance ofplantings, planting requirements in a buffer

zone, minimum height of screening, and required structures iIi a buffer zone (Tr. 2, at 229-234).

BELD explained, however, that while its proposed project landscaping may not meet the "letter"

of these requirements,BELD expects to implement a well-designed landscaping plan that meets

the spirit of § 135-702 and will be appropriate for a generating facility (id. at 230-235). BELD

also noted that it would be submitting its landscaping plan to the Conservation Commission in

order to satisfy certain Chapter 91 requirements, and that as part ofthat review process the

Planning Board could require BELD to show how the plan would meet § 135-702 criteria (id. at

229-230).

e. Environmental Performance Standards

The Environmental Performance Standards section of the Braintree Zoning Bylaws

addresses the construction and ongoing operationofbuildings and property to (1) prevent, among

other things, dangerous emissions, and excessive noise and vibration, and (2) establish safety

requirements for the storage of flammable and explosive materials (Exh. BELD-2, App. I, at

§ 135-1101). Mr. Barten testified that BELD has developed a well designed and well mitigated

power plant proposal that, jn general, complies with § 135-1101 of the Braintree Zoning Bylaw

(Tr. 2, at 236). However, according to Mr. Barten, the proposed facility may not comply strictly

with the following requirements:

-the potential interpretation by others ofa provision in Item A (emissions) requiring that
emissions be completely and effectively confined within a building (ll:l at 236-237);

-a provision in Item F (discharges), which arguably would not allow for the expected stormwater
runoff associated with the proposed facility (id. at 237-238);
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-the potential interpretation by others of certain general statements restricting "unnecessary,
excessive and annoying noise and vibration" Wl at 239); and

-certain numerical noise limits which are set out in the Zoning Bylaws in terms of the LIO metric,
whereas BELD's noise analysis was presented in the L,o metric. In other words, BELD used a
different noise metric for its analysis Wl at 241; see also Exh. EFSB-Z-l, at 2).

BELD also asserted that it could be required to comply with provisions regarding groundwater

discharges, air emissions or other performance factors that are potentially conflicting with

requirements of state permits (Exh. BELD-2, at 15-16).

£ Traffic Study Requirements

Section 135-1404 of the Braintree Zoning Bylaws requires a traffic study where the

proposed activity would generate 50 or more new trips during the peak hour of a proposed

facility's operation (Exh. BELb-2, at 16). BELD stated that the proposed facility would not

generate this number of new trips during its operation, but may do so during its construction (Tr.

2, at 243). Accordingto BELD, this requirement could be interpreted to apply during

construction activities, rather than during operation only ( id. at 243-244). BELD maintains that

such an interpretation might lead to a requirement for a full blown traffic study, even though

there will be limited new traffic associated with the proposed facility (id. at 244).

g. . Analvsis

BELD has identified eight specific provisions ofthe ordinance from which it seeks

exemption to minimize delay in the construction and ultimate operation ofthe Watson Station.

The record demonstrates that, regarding the Permitted Uses section, the proposed project may not

be an allowable use, and further that, regarding the Dimensional Requirements section, the stack

which is required as part of the project may not meet applicable height limitations. Thus, the

record reasonably demonstrates an exemption from the Permitted Uses and Dimensional

Requirements sections is required.

With respect to the other identified bylaw sections, including provisions relating to

wetlands and floodplain protection, landscaping plan requirements, environmental performance
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standards and traffic study requirements, BELD has maintained that exemption is required to

avoid uncertainties for project implementation such as: a possible adverse outcome or delay

from the added projectreview entailed under the bylaw; a possible added burden from required

studies or conditions under the bylaw that may be unnecessary or inappropriate for this project or

may make the project uneconomic; and a possible delay from an appeal of a favorable zoning

review outcome. BELD has also noted that, with respect to landscaping plan requirements, the

purpose of these requirements can be served through a separate local review process, and that,

with respect to wetlands and floodplain protection and environmental performance standards,

. zoning review of the project could overlap and potentially conflict with state permits: The Siting

Board acknowledges that while these provisions do not on their face prevent the development of

the facility, the record demonstrates a reasonable likelihood that these provisions would result

in an adverse outcome, a burdensome requirement, or an unnecessary delay as part of zoning

review. Accordingly, the Siting Board finds that the eight identified provisions of the Braintree

Zoning Bylaws would or could affect BELD's ability to implement the proposedproject.

3. Public Convenience or Welfare

a. Need or Public Benefit ofUse

L Light Department Position

BELD asserts that the proposed facility would provide regional reliability benefits by

providing 116 MW ofneeded capacity (BELD Brief at 11, 97, citing BELD-I; at 2~10, 2c20;

Tr. 2, atl66c167). In support, BELD maintains that ISO-NE'sNew England Regional System

Plan ("RSP"), dated October 2006, identifies a need for new capacity to meet peak load in New·

England beginning in 2008 or 2009, depending on which of a number of assumed levels of tie­

line benefits,65 from zero up to 2,000 MW, is available to help meet such need. Specifically, for

65 The amount of electric capacity available to an electrically integrated region, such as New
England, from a second region (e;g., New York) via interconnection transmission
facilities between the two regions is known as a tie-line benefit. The amount oftie-line
benefits available is limited by both the capacity of the transmission line and the electric
capacity available for transmission from the second region (Tr. 2, at 185-187).
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2008, ISO-NE identified possible need for 1,553 MW of new capacity assuming a zero

availability of tie-line benefits, or 518 MW of new capacity assuming 1,000 MW of tie-line

benefits is available; there would be surplus capacity and therefore no need that year assuming

2,000 MW of tie-line benefits are available (BELD Brief at 11, 95, citing Exhs. BELD-l, at 2-10;

BELD-2, at 19; Tr. 2, at 181-185). By 2009, the level of needed capacity would be 2,415 MW,

1,208 MW or 173 MW, based on assumed availability of zero, 1,000 MW or 2,000 MW of tie­

line benefits, respectively.

BELD reports that in later years the need for new capacity would trend upward, from

. 1,035MW in 2010 to 4,313 MW in 2015 assuming the 2,000 MW level of tie-line benefits; the

trend would be higher assuming either ofthe lower levels ofpossible tie-line benefits (BELD

Briefat 11, citing Tr. 2, at 181-185). In assessing need over the 2010 to 2015 period, BELD

asserts that expected trends based on the 2006 RSP may be conservative, citing an analysis it

made comparing projections from ISO-NE's 2007 Report of Capacity, Energy, Load and

Transmission.("CELT Report") to corresponding 2006 projections used in the 2006 RSP (id. at

12,97, citing Exh. EFSB-RR-17).66

BELD states the ISO-NEForward Capacity Market ("FCM") has been established to help

manage the supply of regional capacity for 2010 and later years, including the entrance of new

capacity, through the use.of capacity payments as incentives (Exh. BELD-l, at 2-10; Tr. 2, at

J 87-188). Citing information generally available in the press, BELD indicated thilt there is "a lot

of interest" in providing new capacity intended for participation in the FCM (Tr. 2, at .188-190).

BELD also provided an ISO-NE listing of requests for approval of system interconnection by

owners of prospective proj-ects, noting project proponents likely to bid new capacity in the FCM

may well be among those having applied for such interconnection approval (id. at 191-193; Exh.

·EFSB-l).

66 BELD firstnoted the 2007 CELT Report showed a lower load forecast (by 150 MW in
2010, increasing to 385 MW in 2015) than the 2006 CELT Report; at the same time,
however, BELD maintained updated CELT projections of available capacity also were
lower, by a greater margin (1,100 MW in 2010 declining to 820MW in 2015), with the
net effect that capacity need would be larger over the period (by 435 to 950 MW) (BELD
Brief at 12, 97, citing Exh. EFSB-RR-17).
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BELD maintains, however, that it is not clear that the FCM would provide an effective

incentive to bring about new capacity development, given that its guarantee of capacity payments

would extend for only a few years - possibly not long enough to allow many projects toobtain

financing (Tr. 2, at 188-190, 195-197). BELD explained that, other than municipal utilities, few

entities would be able to access sufficient financing based on a revenue commitment of a few

years (id. at 188-189). Regarding its own financing, BELD noted it already has authorization to

issue an amount of general obligation bonds sufficient to finance the proposed facility (id. at

191).

BELD also maintains, as discussed in Section IV, above, that.a simple-cycle unit such as

the proposed facility Would take less time to construct than altemativebase load designs, such as

combined-cycle technology (Exhs, BELD-l, at 2-20; BELD-2, at 20; Tr. 2, at 166). Thus, the·

proposed facility can be brought online more rapidly than other units to meet regional capacity

need (Exh. BELD-l, at 2-20).

BELD asserts, as discussed in Section IV above, that the proposed facility would provide

additional regional reliability benefits by providing 116 MW of capability to meet system reserve

requirements (BELD Briefat 11, citing BELD-I, at 2-8). BELD explained that, separate from

the future need for regional capacity, there is an existing need for approximately 1,500 MWof

ten-minute, non-spinning reserve capacity to offset contingency loss of the regional system's

largest generating or tie-line element (Tr. 2, at 203~204). BELD stated that the proposed facility

would contribute non"spinuing reserve capacity through the ISO-NE forward reServe market

(Exh, BELD-I, at 2-9; Tr. 2, at 156). BELD asserts the need for reserve capacity can best be

supplied by a quick-start, simple~cycle, aero-derivative generator such as the proposed Watson

Station(BELD Brief at 98, citing Tr. 2, at 217, 218).67 BELD notes that, although the proposed

facility's quick-start capability would allow it. to effectively participatein the reserve market and

thereby help meet this identified regional need, it is possible the facility would instead operate in

67 BELD noted that quick-start resources are facilities that can start and operate at full load
in less than 10 minutes (Exh. BELD-2, at 21).
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the energy market, if it did not bid or were not selected to operate in the reserve market given

market conditions (Tr. 2, at 176-177).68

BELD argues that the proposed facility also would provide a quick-start resource that is

highly efficient as a peaking supply, and thereby would provide economic and environmental

benefits (Tr. 2, at 199-202, 204-205). As discussed in Section IV above, BELD indicates that the

proposed facility would efficiently provide capacity to help make up a regional peaking supply of

approximately 7,000 MW, the amount required based on the margin between regional off-peak

and peal\ load (id. at 204-205). BELD asserts that the amount ofexisting generation suited for

peaking use, also termed load following or cycling generation, currently is only 1,500MW; thus

5,500 MW of cycling generation must be supplied by base load units not designed for this

purpose(id.at 201_203). Regarding the 1,500 MW ofcycling capacity which is currently

available, BELD argues that this capacity consists oflargely older, less efficient units, and the

proposed facility would provide further benefits by serving that requirement more efficiently W1
at 201). BELD maintains that the proposed Watson Station would also contribute to greater fuel

. diversity among regional generators because Watson Station would be able to bum natural gas·

and ULSD for up to four months of operation (BELD Briefat 98-99).

The Light Department indicates that the proposed Watson Station would also serve the

. reliability needs of seven Massachusetts municipal light plants: Braintree, Reading, Taunton,

Hingham, Wellesley, Concord and Chicopee. The latter six municipallightplants have entered

into unit contracts for entitlements in the proposed Watson Station (Exhs. BELDc2, at 28; BELD-

68 BELD explained that ISO-NE uses the Forward Reserve Market to provide reserves
capacity for separate October-to-May and June-to-September contract periods (Tr. 2, at
177-178). For each such contract period, either (1) BELD would elect to bid, and if it
wereselected would be paid to operate, the proposed facility during that period as a
resource continuously available to help meet the required reserve level, and at times when
called upon by ISO-NE actually operate the facility as a reserve resource producing power
at the prevailing energy market rate, or (2) ifnot so electing to bid or if not so selected to
operate in the reserve market, BELD would oper<J.te the facility as a resource continuously
available to produce power in the energy market, doing so when economic; BELD could
not however operate the proposed facilityin both the above modes during the same
reserve market contract period (id. 2, at .176-178).
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1, at 2CI2). The New Hampshire Electric Cooperative, Inc. has also entered into a unit contract

with BELD for an entitlement in the proposed Watson Station (id.). As the owner of the

proposed Watson Station, BELD would retain thirty percent of the power produced by the

proposed facility.

According to HELD, the proposed Watson Station would also provide major direct and

indirect economic benefits to Braintree, the surrounding communities and the Commonwealth

(BELD Brief at 99-100). For example, the proposed Watson Station would redevelop an

industrial "brownfield" site that previously held a decommissioned power plant; it would create

approximately 75 cortstructionjobs over a one-year period (and up to 125 jobs during the peak

construction period); it would be located at a critical spot on the transmission grid; it would offer

system reliability on HELD's side ofthe Holbrook substation; and it would have lower emissions

than many of the region's older power plants (id.).

11. Analysis

BELD has set forth various needs or beneficial purposes that it expects the proposed

facility to serve, including regional reliability needs, state/regional cost and environmental impact

objectives, and participant or local system area objectives.·

With respect to regional reliability, the record establishes projected overall requirements

.for new capacity that would first arise in 2008 or 2009, and likely reach 1,000 MW in 2010 or

earlier and 4,000 MW in 2015 or earlier, based on projected peak electricity demand and

currently known generation availability for those years. Expected to be online in 2009, the

proposed facility would represent new capacity able to serve or help serve that identified need

from 2009 to 2015, and beyond. The record also establishes ISO-NE's eXisting and presumably

ongoing requirement for a total of approximately 1,500 MW ofreserve capacity, albeit not

identifying a specific need for new reserve capacityto meet any separatelyforecast reserve

capacity deficiency. Given its quick-start capability, the proposed facility would represent new

capacity able to help serve the regional reserve capacity requirement, once the facility is online

beginning in 2009.
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The record also establishes mechanisms ISO-NE currently is using to manage the region's

supply ofcapacity and reserve capacity for the current and upcoming years, including the

entrance ofnew capacity as may be warranted based on expected deficiencies in known available

generation. With respect to the supply ofcapacity, ISO-NE's provisions for capacity payments,

together with the new FCM effective for years 2010 and beyond, have spurred interest in

development of generation projects to meet peak system needs. BELD raises uncertainty as to

whether projects coming forward would successfully obtain financing in sufficient numbers to

meet projected capacity need. However, the record here provides little to show that currently

identified regional capacity needs are markedly larger than or different from the past, or that the

prospects for prospective generation development are demonstrably more pessimistic. BELD's

showing that there is future-year regional capacity need, without more, does little to establish that

there is urgency for advancing one or more particular generation projects in order to meet or help

meet thatneed. With respect to reserve capacity, BELD's analysis has identified a capacity

requirement but not established any deficiency, although werecognize that new reserve capacity

may be warranted or may become so based on future planned or unplanned system changes, such

as to allow inefficient existing units to retire.

Separate from capacity need, the record provides support for BELD's argument that the

proposed facility would provide dual-fuel, quick-start capability using current technology, with

various reliability, efficiency, siting and diversity benefits for Massachusetts and the ISO-NE

system. As noted in Section IV above, the Siting Board recognizes the value of new peaking

. capability generally and that the proposed facility would specifically provide: (1) operating

reliability benefits by adding to the supply mix a quick-start unit; (2) cost-effectiveness and

environmental benefits by adding a low capital cost, small footprint unit; (3) cost-effectiveness

and environmental benefits by adding a unit with a relatively efficient, current peaking

technology; and (4) capacity reliability benefits by adding a unit with a short implementation lead

time. The Light Department has also shown that the addition of dual-fuel peaking capacity

would, in general, provide energy with reliability and cost advantages based on greater fuel

diversity.
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Therecord also establishes that the proposed facility likely would provide cost savings to

customers ofBELD and the other six in-state and one out-of-state participant utilities, either

from own-system capacity or power cost savings, or from capacity or power sales benefits

derived from operation of the facility in the regional reserve or energy markets. Finally, the

record establishes that adding an efficient, quick-start facility along the portion ofNSTAR's

transmission system extending toward BELD from Holbrook Substation may provide reliability

benefits in serving local load, and local air emissions reduction benefits from displacementof

other local generation as part of serving local load.

'The SitingBoard finds that the proposed facility would serve energy needs or provide

energy benefits for both project participants and ISO-NE by providing: peaking power that

would be lower cost and have fewer enviromnental impacts than that from existing peaking

generation resonrces,.given proposed use ofnew efficient, quick-start technology; dual-fuel

capacityand power generation that would enhance supply diversity; and added capacity and

power generation that would be reliably timed and economically andenviromnentally

advantageous to install compared to other possible new capacity and power generation, given the

smaller scale ofplant entailed in developing generation based on peaking rather than base load

techriology.

b. Alternatives Explored

InSection II, above, the Siting Board reviewed BELD's site selection process including

its comparison ofpotential alternatives to the proposed Watson Station site. Based on its

analysis, the Siting.Board concluded that the proposed site at BELD's Potter Road property

. offers important attributes for siting the proposed facility, including the site's status as previously

disturbed land, its location adjacent to industrial uses on two sides and the Weymouth Fore River

on a third side, its existing access to power-related infrastmctnre for power interconnection and

gas and fuel oil delivery, and its accessibility to BELD personnel. In reviewing BELD's

alternative site comparison, the Siting Board concluded that the proposed Watson Station site

would be preferable to the identified alternatives, the Allen Street site and the alternate site

within the Potter Road property, with respect to most enviromnental impact concerns.
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The Siting Board finds that BELD reasonably established that, as site attributes for

project development, the proposed site is a largely industrial, previously disturbed setting where

BELD has existing property rights and access to power-related infrastructure and operational

support personnel, and that by comparison with identified alternatives, the proposed site would

better contribute to the minimization of the cost and environmental impacts offacility

development and operation.

c. Impacts of the Proposed Use

In Section III,above, the Siting Board reviewed the environmental impacts, including

traffic, noise, land use, water resources, visual, hazardous materials,and EMF impacts ofthe

proposed Watson Station. The review showed that many of the impacts considered would be

either a temporary condition, limited to the construction period, or periodic conditions over the

life of the facility, limited consistent with the facility's operation as a peaking resource used at

some but by no means all times. As part of its review, the Siting Board concluded the proposed

facility likely would be consistent with all applicable governmental standards.

The Siting Board found in Section III, above, that with the conditions set forth therein, the

environmental impacts associated with the proposed Watson Station would be minimized. In

Section N, above, the Siting Board further found the proposed facility would be consistent with

the environmental, health and resource development policies of the Commonwealth.

Based on the foregoing, the Siting Board finds. that the proposed facility, with proposed

and other mitigation described herein,. may result in some modest local adverse environmental

impacts extending to off-site areas, including possible air and noise emissions, project views,

EMF and construction"period traffic, but generally would result in minimal impacts.

d. Necessity for the Public Convenience or Welfare

The Siting Board has found that the proposed facility would serve energy needs or

provide energy benefits for both project participants and ISO-NE by providing: peaking power

that would be lower cost and have less environmental impacts than that from existing peaking

generation resources, given proposed use ofnew efficient,. quick-start technology; dual-fuel
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capacity and power generation that would enhance supply diversity; added capacity and power

generation that would be reliably timed and economically and environmentally advantageous to

install compared to other possible new capacity and power generation, given the smaller scale of

plant entailed in developing generation based on peaking rather than base load technology.

The Siting Board has found BELD reasonably established that, as site attributes for

project development, the proposed site is a largely industrial, previously disturbed setting where

BELD has existing property rights and access to power-related infrastructure and operational

support personnel, and that by comparison with identified alternatives, the proposed site would

.better contribute to the minimization of the cost and environmental impacts of facility

development and operation.

The Siting Board has found that the proposed facility, with proposed. and other mitigation

described hc;rein, may result in some modest local adverse environmental impacts extending to

off-site areas, including possible air and noise emissions, project views, EMF and construction­

period traffic, but generally would result in minimal impacts.

The Siting Board now must balance. the public interest in allowing the prop~sed use of

site, considering identified pr9jectbenefits and any site advantages, against any adverse local

impact of that use. Some identified benefits of the proposed use of site stand out, including the.

advantages the proposed facility would provide as a new, efficient peaking resource added to the

current local and regional supply mix, and the opporttinity afforded by the proposed site to use a

"brownfield" space well,suited to the project's modest footprint requirement, with valuable

access to a range of fixed infrastructure including that for delivery ofboth project fuels - gas and

backup oil.- as well as the project's electrical interconnection. With respect to the benefits the

project would bring as a new peaking resource, the Siting Board notes these are. significant at this

time given few such projects have been pursued in recent years and efficient peaking capacity

therefore appears to be under-represented in the supply mix. The Siting Board also notes that as

a new capacity resource generally, the project may be important to the region based on a likely

ability to be online early, given that it appears well-positioned compared to other prospective

projects with respect to overall permitting and financing.
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Regarding local impact interests, the project would operate for certain periods only, and

would be sited on the Potter Road property so as to maximize distance from residential abutters.

Further, as described in the body of this decision, the Siting Board has required mitigation

conceming visual impacts, noise, CO2 emissions and ammonia storage safety.

Based on the foregoing, the Siting Board finds that the general public interest in

constructing the proposed facility would outweigh any adverse local impacts of the project.

.Accordingly, the Siting Board finds that the proposed facility is reasonably necessary for the

convenience or welfare of the pUblic.

4. Conclusion on Requested Exemptions

Based on the record, the Siting Board has concluded above that (I) BELD qualifies as a

public service corporationfor purposes ofG.L. c. 40A, § 3; (2) the eight identified provisions of

the Braintree Zoning Bylaws would or could affect BELD's ability to implement the proposed

project; and (3) the proposed project is reasonably necessary for the convenience and welfare of

the public.

As described above, the proposed facility offers multiple regional and local benefits;

notably it would add efficient quick-start peaking capacity to the supply mix providing cost and

.environmental advantages, and be a timely means of achieving its reliability and other purposes

since the project is well positioned in terms of financing and its ability to meet a relatively near­

tenn in service date.

As also described above, theJeight identified zoning bylaw provisions all raise

uncertainties for project implementation, although these cannot be fully known in advance and

may differ as to the degree or the significance of the uncertainty they pose. Given our finding

herein that project benefits would outweigh any adverse local impact, and the importance of

timely achieving the identified project benefits, the Siting Board concludes that the requested

exemptions generally·are warranted.

However, the Siting Board is concerned that one bylaw provision, the Envirornnental

Performance Standards of the Braintree Zoning Bylaws, § 135-1101, regulates not only the

nature and characteristics of the facility to be constructed, but also the ongoing operation of the
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proposed facility and the PotterStreet property. Were the Siting Board to grant an overall zoning

exemption from § 135-1101, local zoning control over relevant environmental considerations

listed in § 135-1101 may no longer be applicable to the ongoing operation of the proposed

facility. Accordingly,the Siting Board grants an exemption from those portions of § 135-1101 as

may otherwise be necessary to construct the proposed facility at the proposed site, recognizing

that the environmental impacts associated with the construction are substantially as described in

the record of this proceeding and in this decision. Based on this finding we make it clear thatthe

proposed facility during operation is subject to § 135-1101, as applicable. Ifnecessary, the Siting

Boardwould similarly exercise its own purview over the ongoing operation of the proposed

facility to ensure that the environmental impacts of the proposed facility do not unreasonably

diverge from those represented by BELD in the record of this proceeding. Accordingly, subject

to the above limitation, the Siting Board finds that the identified provisions ofthe.Brilintree

Zoning Bylaws could affect BELD's ability to construct the proposed project, and exemption

from the identified provisions therefore is required. Therefore, subject to'the limitation with

respectto § 135-1101, the Siting Board grants the petition ofBELD for exemption fromSections

135-601,135-407,135-709,135-701,135-608,135-702,135-1101 and 135-1404ofttie Town of

Braintree Zoning Bylaws.

VIT. Section 61 Findings

The Massachusetts Environmental Policy Act ("MEPA") provides that "[a]ny

detennination made by an agency ofthe Commonwealth shall include a finding describing the

environmental impact, if any, of the project and a finding that all feasible measures have been

takento avoid or minimize said impact." G.L. c. 30, § 61. Pursuant to 301 CMR § 11.01 (3),

these findings are necessary when an Environmental Impact Report ("EIR") is submitted by a

petitioner to the Secretary of Environmental Affairs, and should be based on such EIR.

Where anEIR is not required, G.L. c.30, § 61 findings are not necessary. 301 CMR § 11.01 (3).

The record indicates that a single EIR waS required for BELD's proposed generating facility.

Therefore, a finding under G.L. c. 30, § 61 is necessary relative to BELD's Zoning Exemption

Petition.
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In Section III, above, the Siting Board conducted a comprehensive analysis of the

environmental impacts ofthe proposed generating facility and found that the temporary and

permanent impacts of the proposed generating facility at the preferred site would be minimized

and that the proposed project would achieve an appropriatebalance among conflicting

environmental concerns as well as among environmental impacts, reliability, and cost.

Accordingly, the Siting Board finds that all feasible measures have been taken to avoid or

minimize the environmental impacts of the proposed facility.

VIII. DECISION

The Siting Board's enabling statute directs the Siting Board to implement the energy

policies contained in G.L. c. 164, §§ 69H-69Q to provide a reliable energysupply for the

Commonwealth with a minimum impact on the environment at the lowest possible cost. G.L. c.

164, § 69H. Section 69JY. requires that, in its considerationofa proposed generating facility, the

Siting Board review inter alia the site selection process, the environmental impacts of the

proposed project, and the consistency of the plans for construction and operation of the proposed

project with the environmental policies of the Commonwealth.

In Section II, above, the Siting Board has found that the Light Department's description

of the site selection process it used is accurate, and that the site selection process resulted in the

selection of site that contributes to the minimization of the environmental impacts of the

proposed project and the costs ofmitigating, controlling, and reducing such impacts.

In Section III, above, the Siting Board has found that with the implementation of

listed conditions relative to air quality, water resources and wetlands, solid waste, visual, noise,

safety, traffic, and EMF impacts, the Light Department's plans for the construction ofthe

proposed generating facility would minimize the environmental impacts of the proposed project
. \. ' .

consistent with the minimization of costs associated with the mitigation, control and reduction of

the environmental impacts ofthe proposed project.

In Section IV, above, the Siting Board has found that the plans for the construction of the

proposed project are consistent with current health and environmental protection policies ofthe
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Commonwealth and with such energy policies of the Commonwealth as have been adopted by

the Commonwealth for the specific purpose ofguiding the decisions of the Siting Board.

Accordingly, the Siting Board finds that, upon compliance with the conditions set forth in

Sections III.B, III.C, III.E, III.F, III.G, III.H, and IIIJ, above, and listed below, the construction

and operation of the proposed project will provide a reliable energy supply for the

Commonwealth with a minimum impact on the environment at the lowest possible cost.

Accordingly, the Siting Board APPROVBS the petition of Braintree Electric Light

Department to construct a 116 MW generating facility and for a zoning exemption in Braintree,

Massachusetts, subject to the following conditions:

A. In order to minimize CO2 emissions, the Siting Board directs the Light

Department, prior to or within the first year of the proposed facility's operation, to

provide it with a compliance filing with respect to CO2 emissions based on either

(I) conformance with RGGI; or (2) an offset program developed with Siting

Board staff, consistent with CO2 emissions offset programs devdoped in previous

cases before the Siting Board.

In order to minimize water resources and wetlands impacts, theSiting Board

directs the Light Department, as warranted, during dry weather conditions, to

monitor water use ~f its proposed facility in relation to supply conditions in the

BWSD and Tri-Town systems, and to coordinate with the BWSD with respect to

limiting BELD'swater use or using BELD's backup supply.

In order to minimize visual impacts, the Siting Board directs the Light

Department, consistent with the directives in Section lILE, to provide, as

requested by individual property owners or appropriate municipal officiais,

reasonable off-site mitigation ofvisual impacts, including shrubs, trees, window

awnings, or other mutually ~greeablemeasures that would screen views of the

proposed generating facility and related facilities from affected residential

properties and roadways in the area along Glemose Avenue southeast ofBELD's

PotterStation facilities, where residents may experience changed views.
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D. In order to minimize noise impacts, the Siting Board directs the Light Department

(1) to confine noisy construction activities to weekdays from 7:00 a.m. to 5:30

p.m., and to limit weekend construction to Saturdays, between the hours of 8:00

a.m. and 5:00 p.m., such construction to be undertaken only when necessary, for

example, in the event that site work is delayed by bad weather, and (2) if

scheduling deliveries oflarge equipment in low-traffic periods including evening

or nighttime hours or on weekends, to notifY residents and Braintree and state

police officials of such upcoming equipment deliveries, and to work with

residents and responsible officials to minimize disruption and noise impacts

associated with such deliveries.

E. In order to minimize noise impacts, the Siting Board directs the Light Department

to submit to the Siting Board the results of BELD's start-up and second period

operational noise testing, and resolution ofany problems that may have arisen.

F. In order to minimize safety impacts, the Siting Board directs the Light Department

to enclose its ammonia storage tanks, update its spec plan consistent with the

operation of Watson Station, and develop a plan with procedures to address the

delivery, transfer and storage of aqueous ammonia together with contingency

response measures.

G. In order to minimize traffic impacts, the Siting Board directs the Light

Department, as necessary, to stagger the departure times of those construction

crew members whose work ends during the 4:30 to 5:30 evening rush hour period,

and, in consultation with state and local police, to use all reasonable traffic

mitigation measures, including the use ofpolice details, as applicable.

H. In order to minimize EMF impacts, the Siting Board directs the Light Department

to keep the Siting Board informed as to the progress and the outcome ofBELD's .

interconnection plans and on designs for any transmission upgrades, as well as.

any measures incorporated into transmission upgrade designs to minimize

magnetic field impacts at such time as BELD reaches final agreement with all

transmission providers regarding interconnection.

[190]



EFSB 07-11
D.T.E./D.P.U.07-5

Page 106

In addition, pursuant to G.L. c. 40A, § 3, the Siting Board has granted, subject to the

limitation with respect to § 135-1101, the petition ofBELD for exemption from Sections 135­

601,135-407,135-709,135-701,135-608,135-702,135-1101 and 135-1404 of the Town of

Braintree Zoning Bylaws. Further, related to the zoning exemption, the Siting Board has found,

in accordance with G.L. c. 30A, § 61, that BELD has taken all feasible measures to avoid or

minimize enviromnental impacts of the proposed facility.

Because issues addressed in this Decision relative to this facility are subject to change

over time, construction of the proposed generating facility must be commenced within three

years of the date of the decision.

In addition, the Siting Board notes that the findings in this decision are based upon the

record in this case.' A project proponent has an absolute obligation to construct and operate its

facility in conformance with all aspects of its proposal as presented to the Siting Board.
, ,

Therefore, the Siting Board requires the Light Department to notify the Siting Board of any

changes other than minor variations to the proposal so that the Siting Board may decide whether

to inquire further into a particular issue. The Light Department is obligated to provide the Siting

Board with sufficient information on changes to the proposed project to enable the Siting Board

to make these determinations.

¥rkffM:
Stephen H. August
Presiding Officer

Dated this 29th day of February, 2008

[191]



EFSB07-l1
D.T.E.ID.P.U.07-5

Page 107

APPROVED by the Energy Facilities Siting Board at its meeting ofFebruary 28, 2008,

by the members and designees present and voting. Voting for approval ofthe Tentative

Decision, as amended: Ann Berwick (Acting EFSB ChairmanlDesignee for Ian A. Bowles,

Secretary, Executive Office of Energy & Environmental Affairs); Rob Sydney, Designee for

Philip Giudice, Commissioner (Division of Energy Resources); Laurie Burt, Commissioner

(Department ·of Environmental Protection); April Anderson Lamoureux, Designee for Daniel

O'Connell, Secretary of the Executive Office ofHousing & Economic Development; Paul J.

Hibbard, Commissioner DPU; Tim Woolf, CommissionerDPU and Carolyn Dykema, Public

Member.

Ann Berwick, Acting Chairman
Energy Facilities Siting Board

Dated this 28'h day of February, 2008
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Appeal as to matters of law from any final decision, order or ruling of the Siting Board

may be taken to the Supreme Judicial Court by an aggrieved party in interest by the filing of a

written petition praying that the order of the Siting Board be modified or set aside in whole or in

part.

Such petition for appeal shall be filed with the Siting Board within twenty days after the

date of service of the decision, order or ruling of the SitingBoard, or within such further time as

the Siting Board may allow upon request filed prior to the expiration of the twenty days after the

date of service of said decision, order or ruling. Within ten days after such petition has been

filed, the appealing party shall enter the appeal in the Supreme Judicial Court sitting in Suffolk

County by filing a copy thereof with the clerk of said court. (Massachusetts General Laws,

Chapter 25, Sec. 5; Chapter 164, Sec. 69P).
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The Energy Facilities Siting Board hereby APPROVES: (I) subject to conditions,

changes to the Cape Wind Associates, LLC, transmission project as further described below;

(2) the request by Cape Wind Associates, LLC, for an extension of the deadline for

commencement ofproject construction; and (3) the petition of Cape Wind Associates, LLC, and

Commonwealth Electric Company, d/b/a NSTAR Electric, for a detennination pursuant to

G.L. c. 164, § 72 that the transmission project is necessary, will serve the public convenience,

and is in the public interest.

L INTRODUCTION

A. Summarv of the Proposed Project

On September 17, 2002, Cape Wind Associates, LLC ("Cape Wind" or "Company") and

Commonwealth Electric Company d/b/a NSTAR Electric ("NSTAR") filed with the Energy

Facilities Siting Board ("Siting Board") a petition pursuant to G.L. c. 164, § 69J for approval to

construct two new 115 kV electric transmission lines, partly undersea and partly underground, to

interconnect a planned offshore wind generating facility ("wind farm") in Nantucket Sound with

the regional electric grid on Cape Cod ("proposed transmission lines" or "transmission project").

On May II, 2005, the Siting Board issued a final decision ("Final Decision" or "Cape Wind

Decision") approving the Company's petition with conditions. See Cape Wind Associates, LLC

and Cotnmonwealth Electric Companyd/b/a NSTAR Electric. EFSB 02-2, 15 DOMSB I ( 2005)

("Cape Wind Decision (2005)").

The wind farm would consist of 130 interconnected wind turbines spaced approximately .

one-third to one-halfmile apart in an approximately 25 square-mile area on Horseshoe Shoal in

Nantucket Sound (Exh. CW-1, App. A at 3). The Company stated the wind farm would include

an electrical service platfonn ("ESP"), which would connect to the individual wind turbines and

step up the voltage from 33 kV to 115 kV. Cape Wind Decision (2005) at 2. Transmission from

the ESP would consist of two parallel 115 kV circuits, with each circuit consisting of two cables,

each with three conductors, for a total of four cables and twelve conductors. Id. Each circuit

would be buried approximately 6 feet below the sea bottom in a separate trench, and the two

trenches would be placed 20 fe~t apart.ld. At landfall, the twelve conductors would feed into a

single underground duct bank for the on-land portion of the route. ld.
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The transmission project route as approved by the Siting Board in the Cape Wind

Decision was described as being approximately 18.! miles in length, 12.2 miles of which would

be submarine and 5.9 miles ofwhich would be on land. Cape Wind Decision (2005) at 14. As

described in the Company's subsequent project change filing, the submarine portion would be

slightly longer, 12.5 miles, and thus the total project length would be 18.4 miles (Exhs: CW-I,

at 5;.EFSB-RR-5). The route would extend from the ESP through Nantucket Sound and then

through Lewis Bay, making landfall at New Hampshire Avenue in Yarmouth. Cape Wind

Decision (2005) at 2-3. It would then travel underground along town streets and an existing

NSTAR right-of-way ("ROW") to an interconnection with the grid at NSTAR's Bamstable

Switching Station. rd. Cape Wind stated that it would own, operate, and maintain the proposed
,

wind farm, the ESP, the submarine cables connecting the wind farm to the ESP, and all on-land

facilities up to the point where the proposed transmission lines would enter the NSTAR ROW.

rd. Cape Wind stated that NSTAR would own, operate, and maintain the transmission facilities

in its ROW at Cape Wind's expense. rd.

B. Procedural History

I. EFSB 02-2A: Project Change Filing and Extension Reguest

The Siting Board issued the Cape Wind Decision on May II, 2005. On July 19, 2005,

Siting Board staffrequested information from Cape Wind regarding potential changes to the

Project resulting from a change in the jurisdictional boundary of Massachusetts state waters in

Nantucket Sound (presiding Officer letter at 2 (July 19, 2005». On July 25,2007, Cape Wind

filed a Project Update ("project change filing") identifYing changes that had occurred to the

transmission project since the issuance ofthe Cape Wind Decision. SitingBoard staff issued

written discovery to the Company with respect to the project change filing on September 26,

2007. On November 19, 2007, the Company filed a request for an extension of the three-year

deadline established in the Cape Wind Decision for the commencement oftransmission project

construction ("extension request"). One day of evidentiary hearings relative to the project change

filing and the extension request was held on November 27, 2007. The project change filing and

the extension request comprise EFSB 02-2A.
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2. D.T.E. 02-53: Section 72 Petition

Cape Wind and NSTAR initially filed their petition to construct the transmission project

on September 17, 2002. The petition to construct was docketed as EFSB 02-2. At the same

time, the Company also filed a petition with the Departmentof Telecommunications and Energy

(now the Department of Public .utilities), pursuant to G.L. c. 164, § 72, seeking a determination

that the proposed transmission lines are necessary, would serve the public convenience, and

would be consistent with the public interest. The Section 72 petition was docketed as

D.T.E.02-53. At the time the Company filed its petitions, it requested that the petitions be

consolidated for hearing by the Siting Board in a single adjudicatory proceeding. On September

27,2002, the Chairman ofthe Department granted the Company's request, issuing a

Consolidation Order which referred both petitions to the Siting Board for review and final

decision. The consolidated proceeding was docketed as EFSB 02-2/D.T.E. 02-53 ("underlying

proceeding").

From April through October 2003, the Siting Board held 21 days of evidentiary hearings

in the consolidated proceeding. Cape Wind Decision (2005) at 19. Approximately 930 exhibits

were entered into the evidentiary record. Id. On March 16,2005, the Presiding Officer issued a

ruling bifurcating the Siting Board petition and the Section 72 petition for decision. The

Presiding Officer bifurcated the petitions because review ofthe transmission project under the

Massachusetts Environmental Policy Act ("MEPA") was not yet completed. Id. at 19-20. By

law, a decision on the Section 72 petition could not be issued until completion ofMEPA review,

Accordingly, the Siting Board issued a Final Decision in EFSB 02-2, but deferred issuance of a

decision in D.T.E. 02-53. On March 29, 2007, the Secretary of the Executive Office of Energy

and Environmental Affairs issued a Certificate on the Final Environmental Impact Report

.("FEIR'') for the transmission project (Company Initial Brief at 5). From July to November

2007, updated project information relevant to both EFSB 02-2 and D.T.E. 02-53 was developed

(see Section II below).

II. PROJECT CHANGE FILING AND REOUEST FOR EXTENSION

Cape Wind identified in its project change filing changes to the transmission project

between December 18, 2003, the close of the record in the underlying proceeding, and the
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July 25,2007 project change filing (Exh. CW-l, cover letter at 2).1 The project change filing

identified four project changes. First, a Massachusetts marine boundary change brought one

additional mile of the route into Massachusetts jurisdiction; second, the submarine cable route

across Lewis Bay has been realigned; third, the Company has modified the underground vault

and ductbank design for the upland segment; and fourth, a different construction method has

been selected for the landfall (Exh. CW-l, at 4_9).' Project changes are addressed in Sections

.II.A through II.C, below. The Company's request for an extension is addressed in Section II.D.

A. Standard of Review

In its 2005 approval of the proposed transmission lines, the Siting Board required Cape

Wind to notify it of any changes other than minor variations to the proposal as presented to the

Siting Board, so that it might decide whether to inquire further into such issues. Cape Wind

Decision (2005) at 147. The standard ofreview to detennine whether further inquiry is

warranted was articulated by the Siting Board in the Berkshire Power Decision on Compliance

("Berkshire Compliance Decision") 7 DOMSB 423, at 437 (1997). In the Berkshire Compliance

Decision, the Siting Board declined to make further inquiry regarding certain project changes if

the change did not alter in any substantive way either the assumptions or conclusions reached in

its analysis of the project's environmental impacts in the underlying proceeding. ld. at 437-439;

see also Fore River Development. LLC, 15 DOMSB 403, 409 (2006).

B. Scope of Review

1. Changes Relating to Relocation ofthe State Boundary

The transmission line route approved by the Siting Board in the Final Decision was

approximately 18.1 miles in length, 12.2 miles ofwhich would be submarine. Cape Wind

,

At the November 27, 2007 evidentiary hearing, the Company also was asked to identify
any project changes that might have occurred since the project change filing (Tr. at 10).

The project change filing contains infonnation regarding the wind fann as well.
However, as the wind farm is not subject to Siting Board review in this proceeding,
evaluation ofthe project change filing is limited herein to those portions addressing the
transmission project only.
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Decision (2005) at 14. Of the 12.2 submarine miles, 6.6 miles were identified as being located in

Massachusetts state waters, with the remaining 5.6 miles located in federal waters (project

change filing at 9; see Cape Wind Decision (2005) at 14). The Company stated that, since the

issuance of the Cape Wind Decision in 2005, the U.S. Department of Interior, Minerals

Management Service ("MMS") has remapped a portionofthe boundary of Massachusetts state

waters in the vicinity of the transmission project, shifting it one mile seaward (Exh. CW-l, at 2,

9; Tr. at 69-74). The Company stated that, as a result of this boundary shift, the length of the

submarine portion of the cable route located in state waters, rather than federal waters, is one

mile longer, 7.6 miles versus the 6.6 miles originally presented to the Siting Board (Exh. CW-l,

at 2,9).3 The Company stated that, consequently, one additional mile of temporary seabed

impacts (sand and sediment disturbance)due to jet-plowing would now occur in state waters

rather than in federal waters (j4., at 9). Specifically, the Company stated that an additional

63,360 square feet (l.45 acres) of disturbance would now occur in state waters (id.at 10). The

Company stated that there would be no overall net increase in seabed disturbance associated with

this change; part of the disturbance that would have occurred in federal waters would now occur

in state waters instead (id.). The Company asserted that this change should not require additional

inquiry by the Siting Board, as the impacts ofthe cables along the entire l2.2-mile submarine

route were evaluated in the underlying proceeding (id.).

The Siting Board, in the Final Decision, conducted a comprehensive analysis of the entire

submarine cable route, which included the one-mile portion now located in state waters. Based

on the record in the underlying proceeding, as updated by the record in this proceeding, the Siting

Board finds that the boundary change is a minor variation to the project as originally approved

that does not require further inquiry, as it does not alter in any substantive way either the

assumptions or conclusions reached in the Siting Board's analysis of the transmission project's

environmental impacts in the underlying proceeding.

3 The Company stated that the location and specifications of this additional one-mile
section are unchanged (Exh. CW-1, at 2,9).
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2. Change To Submarine Cable Route in Lewis Bay

The Company stated that it is now proposing to shift the original route of the submarine

cables in Lewis Bay approximately 900 feet to the north, to avoid an area of fine-grained

sediment (Exh. CW-I, at 6, II). The Company stated that this routing change would increase the

length of the submarine cable route by approximately 500 feet, but would not increase

envirorunental impacts (id. at 11·12). The Company stated that the route realigrunent may

minimally decrease construction-generated turbidity, because finer sediments remain suspended

longer, and are carried further away by currents (id.).

Based on the record in the underlying proceeding and in this proceeding, the Siting Board

finds that the realigrunent of the cable route in Lewis Bay 900 feet to the north of its original

location is a minor variation to the project as originally approved, that does not require further

inquiry, as it does not alter in any substantive way either the assumptions or conclusions reached

in the.Siting Board's analysis of the transmission project's environmental impacts in the

underlying proceeding.

3. Changes to Underground Vaults and Ductbank Systems

The Companyprovided information on a number of engineering refinements related to

the design of the underground transition vaults, upland splice vaults; and ductbank system. For

example, the transition vault would now consist oftwo parallel vaults rather than a single vault,

with the total area remaining the same; also, the ductbanksystem would use a four-over-four

configuration in the transition zone instead of an eight-over-eight configuration (Exh. CW-I,

at4, 6). These changes would not affect the land construction impacts and permanent impacts of

the proposed transmission lines as analyzed in the underlying proceeding.

Based on .the record in the underlying proceeding, and as updated in this proceeding, the

Siting Board finds that the engineering refinements related to the design of the underground

transition vaults, upland splice vaults, and ductbank system are minor variations to the project as

originally approved that do not require further inquiry, as they do not alter in any substantive way

either the assumptions or conclusions reached in the Siting Board's analysis ofthe transmission

project's environmental impacts in the underlying proceeding.
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4. Change in Method of Landfall Construction

As approved by the Siting Board in the Final Decision, the proposed transmission lines

would travel from the wind farm in Nantucket Sound, through Lewis Bay, and make landfall at

New Hampshire Avenue in Yarmouth, where there is a small sandy beach and a concrete seawall.

Cape Wind Decision (2005) at 14-15, 71. In the underlying proceeding, Cape Wind initially

proposed minimizing impacts to coastal wetlands in the near-shore area by using horizontal

directional drilling ("HDD") to achieve landfall at New Hampshire Avenue. ld. at 135.

The Company later concluded that any reduction in impacts to coastal wetlands due to the use of

HDD would be outweighed by significant traffic and noise impacts on New Hampshire Avenue

residents, so the. Company proposed jet-plowing rather than HDD as its preferred landfall

construction method. ld. Based on the evidence presented in the underlying proceeding, the

Siting Board approved jet-plowing rather than HDD for the landfall. Id. at 136. In addition,

the Siting Board specifically required that ifthe Company reverted to an HDD design, it would

need to evaluate noise and traffic impacts ofthe HDD and file a project change filing with the

Siting Board.4 Id.

In its project change filing, the Company proposes a change from jet-plowing to a

modified version of the HDD design originally proposed. The modified HDD design is only

200 feet in length, compared to 800 feet for the original HDD design. Based on the Siting

Board's directive in the Final Decision, the use of the modified HDD design to install the

transmission lines at the New Hampshire landfall requires further Siting Board inquiry. Further,

this change in the method oflandfall construction may alter in a substantive way certain

4 The SitingBoard held that, should the Coinpany choose, either for technological reasons
or because ofrestrictions imposed by another agency, to pursue use of HDD at the
landfall, additional proceedings before the Siting Board would be required to determine
whether and how that approach could be undertaken consistent with minimizing noise
and traffic impacts. Cape Wind Decision (2005) at 136. Specifically, the Siting Board
stated that to allow use ofHDD to achieve landfall at New Hampshire Avenue, the
Company would be required to make a project change filing,providing: (1) an analysis
ofboth existing and predicted construction period Leq, L90 and Lm"" noise levels at affected
residences, and proposed and possible mitigation to minimize residential noise impacts;
and (2) an analysis ofproposed and possible mitigation to minimize traffic impacts on
residents, particularly for those homes in close proximity to the transition vault.
Id. at 136, 137.
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conclusions reached in the Siting Board's analysis ofthe environmental impacts of using HDD,

rather than jet-plowing, as the method for landfall construction, and the overall balance of cost,

reliability, and environmental impacts of the two methods. The SitingBoard undertakes this

further inquiry in Section II.C, below.

C. Proposed Change to HDD

As stated above, the Company proposes a change from jet-plowing to HDD as the

construction method for the New Hampshire Avenue landfall. Horizontal directional drilling at

the New Hampshire Avenue landfall was an option compared to jet-plowing in the underlying

proceeding. In the underlying proceeding, the Company supported its choice to use jet-plowing

at the landfall by asserting that (1) jet"plowingand HDD would have similar environmental

impacts, (2) the coastal bank at New Hampshire Avenue is man-made and not an ecologically

valuable resource, but that (3) HDD is more complicated than jet-plowing, and(4)HDD would

take more time and have more impact on traffic. Cape Wind Decision (2005) at 133-134.

1. Marine Impacts

The Final Decision describes the Company's plan for the use ofHDD at the New

Hampshire Avenue landfall, comparing it to the plan for jet-plowing and hand-jetting at the same

location. According to the record of the underlying proceeding, the Company set forth an HDD

option based on drilling four parallel boreholes a distance of approximately 800 feet each.

Cape Wind Decision (2005) at 133. Under that plan, 660 cubic yards of sediment would be

excavated for a temporary offshore pit and cofferdam, and an additional 180 cubic yards was to

be removed for the boreholes, for a total of 840 cubic yards. Id. The Final Decision noted that

most of the wetland impacts from jet-plowing would be temporary, and that the coastal bank that

would be affected by jet-plowing, but left undisturbed by HDD, has limited ecological value.

Id. at 135-136. Furthermore, the Siting Board suggested that any advantagesofHDD in terms of

marine impacts would be minor, compared to noise and traffic impacts projected for the HDD.

Id. at 136.

The Company's project change filing presents an HDD option that differs in significant

respects from the HDD option reviewed in the underlying proceeding. The modified HDD
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design limits the length to 200 feet for each of the four boreholes; however, the Company

increased its excavation estimate to 840 cubic yards for the temporary offshore pit and

cofferdam, with another 57 cubic yards of excavate from the boreholes (Exhs. CW-I, at 6;

EFSB-2; EFSB-7). The Company provided the following information on the seafloor area and

sediment volume that would be disturbed using the modified HDD design, compared to the area

and volume that would be disturbed using jet-plowing:

Type ofhnpact Modified HDD Jet-Plowing

Area disturbed 2925 sq. ft. 3360 sq. ft.

Volume of sediment 897 cu. yds. 383 cu. yds.

(Exh. EFSB-7; Tr. at 75)

According to the Company, the offshore pit and cofferdam would be shoreward of the

recreational shellfish areain Yarmouth (Tr. at 76-77). Overall, the Company asserted that use of

the modified HDD design would reduce disturbances to sediments and to the recreation!!l

shellfish bed located near the landfall location, compared to the use ofjet-plowing in the same

area (Exh. CW-l, at 7).

The Company stated that the seaward pit for the HDD would be surrounded on three sides

by a steel sheet pile cofferdam approximately 65 feet long and 45 feet wide (Exh. EFSB-7). The

Company stated that it would backfill this area, rather than relying on water currents to refill the

depression (Exh. CW-l, at 7). The Company stated that its HDD operation would re-circulate

drilling fluids, composed ofbentonite clay suspended in water, and that it would process drilling

returns for offsite disposal (Exhs. CW_l, at 8; EFSB-7). The Company stated that, were any

drilling fluids tobe released into the bay, they would remain as a cohesive mass ofbentonite

slurry on the seafloor until removed by divers (Exh. YAR-14). The Company indicated that

HDD construction would not occur between January I and May I, nor between Memorial Day

and Labor Day (Tr. at 11-12).

The record indicates that using HDD for 200 feet of the transmission line installation at

the landfall location would allow the Company to avoid re-building the existing seawall at New

Hampshire Avenue. While a greater volume of sediments would be disturbed using the modified
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HDD than jet-plowing, the record shows that each method would disturb a comparable amount

of surface area seaward of the seawall. The record shows that the area ofdifferential impact does

not include the shellfish area, and that any released bentonite slurry would be removed. The

record also shows that the construction would not occur during sensitive periods of the year. No

significant difference between the marine impacts of the modified HDD design and jet-plowing

was identified. The record further shows that the Company would adequately mitigate any

impacts resulting from use of the modified HDD design. Therefore, the Siting Board finds that

the marine construction impacts of the proposed transmission lines along the primary route, with

the project change, would be minimized.

2. Noise

In the l1Ilderlying proceeding, Cape Wind stated that, were the original HDD design to be

selected as the construction method for the New Hampshire Avenue landfall, HDD operations

would take place 20 to 24 hours a day, seven days a week, for four to six weeks. ·Cape Wind

Decision (2005) at 134. The Company explained that the equipment used to drill the bore holes

and pull back the transmission line would be located in a transition vault on New Hampshire

Avenue, adjacent to the Englewood Beach recreation area approximately 300 feet north ofthe

landfall and 200 feet north of Shore Road, rd. at 134-135. The Company estimated that the L",,,,,

for the HDD would be 78 dBA at 50 feet, while the L,q would be approximately 73 dBA at

. 50 feet, and 61 to 67 dBA at 200 feet. rd. at 135. The Company estimated that, absent

mitigation, L",,,,, noise levels at the closest residence to the northwest would be 79 dBA, and L",,,

noise levels at the closest residence to the southwest would be 77 dBA. rd. The Company

discussed using a solid wood sound barrier similar to those used in highway sound attenuation,

10 feet high. rd. The Company estimated that using such a sound barrier could reduce L",,, noise

levels from 79 dBA to 74 dBA at the nearest residence to the northwest. rd.

The Company's original construction plan anticipated four-to-six weeks of continuous

nighttime construction noise, based on a 20-to-24 hour construction day, at a noise level

comparable to that generated by a backhoe or excavator. rd. at 136. Thus, the Siting Board

stated that it could not find that construction noise impacts would be minimized along the

primary route ifHDD were used to make landfall. rd. at 136. The Siting Board noted that, to
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The Company indicated that there may be limited instances - for example, iftemperatnres
were to fall below freezing - where the equipment would need to run overnight to
maintain the borehole (Exh. EFSB-2; Tr. 34).

The sound barrier along the north would be 12-feet high and approximately liS-feet long,
and the sound barrier along the south would be 18-feet high and approximately 100-feet
long (Exh. EFSB-4(S) fig. 2).
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impacts at residences closest to the HDD installation for the hours of7:00 a.m. to 5:00 p.m.

(Exh. EFSB-4(S)).7 With the use of sound barriers, (1) the Lm", for the HDD would range from

57.7 dBA to 65.3 dBA, where the existing background Lmax was measured at 86.4 dBA, and (2)

the L,q for the HDD would range from 56 dBA to 61.6 dBA, where the existing background L,q

was measured at 53 dBA (ill].

The Company also provided an updated analysis to estimate noise impacts using jet­

plowing, noting that sound barriers are not feasible for use with jet-plowing due to the mobility

of the sound-producing equipment (Exh. EFSB-RR-2). Therefore, in the same residential area,

(1) the Lmax for the jet plow would range from 82 dBA to 94 dBA, where the existing maximum

Lmax was measured at 86.4 dBA, and (2) the L,q for the jet plow would range from 66.2 dBA to

80 dBA, where the existing L,q was measured at 53 dBA (id.)

In the Final Decision, the Siting Board expressed concern with the noise impacts from

operating HDD on a continuous basis, 20-24 hours a day. The modified HDD operation would

be limited to daytime hours, between 7:00 a.m. and 5:00 p.m. Any operation at night would be

limited and wouldrequire approval from the Town ofYarmouth in advance. Further, theLm",

noise level estimates under the original HDD design, 74 dBA at the nearest residence, are higher

than the estimates under the modified HDD plan of 65.3 dBA. In addition, the current noise

analysis shows that, due to the ability to install stationery sound barriers in conjunction with the

operation ofHDD, the noise impacts with the use ofHDD would be lower than those with the

use ofjet-plowing.

In considering the Company's proposed use ofHDD,the Siting Board notes that the

Company must request approval by the Town for HDD activity occurring beyond daytime hours.

The Siting Board also notes, however, the importance ofnotifying residents in the event that

HDD operation WOUld, on any particular day, be extended beyond 5:00 p.m. Therefore, the

Siting Board directs the Company to provide advance notice, either by hand delivered notices or

by phone, to residents in the New Hampshire Avenue/Shore Road neighborhood, 24 hours in

advance, ifpossible, in the event that HDD operations are to extend beyond 5:00 p.m. The Siting

7 The noise modeling analyzed sound impacts at 24, 23125, 32, and 49 New Hampshire
Avenue (Exh. EFSB-4).
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Board finds that with the implementation of this condition, the noise impacts of the proposed

transmission lines along the primary route, with the project change, would be minimized.

3. Traffic

In the underlying proceeding, the Company explained that ifHDD were used to make

landfall, construction of the transition vault would occupy the full width ofNew Hampshire

Avenue for the four-to-six week period of the HDD operation. Cape Wind Decision (2005) at

134. According to the Company, this would obstruct frontages of two residences and the

Englewood Beach recreation area, and block travel from Berry Road to points on New

Hampshire Avenue south of the work area, including access to Shore Road. Id. at 134. The

Company noted that, ifjet-plowing were used, the transition vault could be located south of the

intersection with Shore Road, and only the portion ofNew Hampshire Avenue between the

landfall and Shore Road, which is not heavily traveled, would be closed. Id. The Siting Board

therefore concluded that the traffic impacts from use of the original HDD plan would be

significant. Id. at 136. The Siting Board noted that, to allow use onhe original HDD plan to

achieve landfall at New Hampshire Avenue, it would require the Company to make a project

change filing, providing an analysis· ofproposed and other possible mitigation to minimize traffic

impacts on residents, particularly for those homes in close proximity to the transition vault.

Id. at 136-137.

As described in Section II.C.2, above, the drill pit under the modified HDD plan would be

located just south of the Shore RoadlNew Hampshire Avenue intersection (Exhs. CW-I, at IS;

EFSB-2). The Company explained that due to the shorter length ofthe HDD, the location ofthe

drill pit would lessen the traffic impact to residents ofNew Hampshire Avenue north of Shore

Road, as wen as residents ofShore Road (Exhs. CW-I, at IS; EFSB-II; Tr. at 43). The

Company asserted that due to the ability to locate the HDD equipment closer to the seawall, the

traffic impacts would likely be similar for both the HDD and the jet plow technology

(Exh.EFSB-Il; Tr. at 43). The Company provided information confirming that with either

construction method, access to one residence, located on New Hampshire Avenue between the

landfall and ShoreRoad, could be obstructed (Exh. EFSB-3; See Cape Wind Decision (2005)

at 134). The Company stated that it is prepared to mitigate short-term access concerns with
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affected residents/property owners (Exh. CW-l, at 16; Tr. at 34-35). In addition, the Company

has provided a draft copy of a Traffic Management Plan it developed for the Towns ofBamstable

and Yarmouth and the Massachusetts Highway Department (Exhs. CW-l, App. D; YAR-2).

Under the modified HDD plan, the HDD drilling equipment would be situated south of

the New Hampshire Avenue/Shore Road intersection, eliminating the difference in locational

traffic impacts associated with use ofHDD versus jet plow. The record shows that the

equipment associated with constructing the New Hampshire Avenue landfall using either method

would still require the closing ofNew Hampshire Avenue between the seawall and Shore Road.
;.

Using the modified HDD plan, however, the complete closure of a portion ofNew Hampshire

Avenue north of Shore Road, with associated impacts to more residences as well as to the

Englewood Recreation Area, would be avoided.

In the Final Decision, with jet plow construction proposed for the New Hampshire

Avenue landfall, and taking into account mitigation proposed by the Company, the Siting Board

made the following finding on overall construction traffic impacts:

"Consequently, to ensure that all outstanding issues can be resolved in a timelyfashion,
the Siting BOard directs' the Company to submit a draft Traffic Management Plan to
Yarmouth officials and school administrators at least six months prior to the
commencement of construction. The Siting Board finds that, with the implementation of
this condition, the construction traffic impacts ofthe proposed transmission lines along
the primary route would be minimized." rd. at 118, 147.

Given that (1) the traffic impacts associated with the modified HDD design would be similar to

those associated with jet plow construction, and (2) submittal ofa draft Traffic Management Plan

is required by the Final Decision, the Siting Board finds that the traffic impacts of the proposed

transmission lines along the primary route, with the project change, would be minimized.

'4. EMF

The Company provided estimates of magnetic fields from installed cable at the beach

surface, both for jet~plowing and for the modified HDD design. With the jet-plowing alternative,

the Company indicated that the maximum magnetic field would be "something less" than the

85 milligauss ("mG") level which has been accepted in previous Siting Board proceedings for the

edge ofa transmission right-of-way, assuming a burial depth of6 feet (Exh. EFSB-RR-3). With
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HDD, the Company stated that the magnetic field would be about 14 mG in the beach area,

Where the HDD conduits would be approximately 10 feet deep, and up to 30.8 mG at the

transition vault at the end ofNew Hampshire Avenue, where the top ofthe upper conduit would

be 4Y. feet below grade (Exh. EFSB-RR-3). The Company concluded that magnetic field levels

on the beach would be reduced with HDD technology and that either method would result in

levels less than the Siting Board's 85 mG benchmark (Exh. EFSB-RR~3). The Siting Board

concurs with this assessment. Therefore, the Siting Board finds that the magnetic field impacts

.of the proposed transmission lines along the primary route, with the project change, would be

minimized.

5. Cost

In the Final Decision, the Company stated thatthe use of the original HDD design at the

landfall would increase costs by $460,000 over the use ofjet-plowing. Cape Wind Decision

(2005) at 138. ill addition to the construction cost differential, the Company also noted that the

costof installing a sound barrier could range from $14,000 to $23,500, assuming the use of a

100-foot long wall. Id. The Company has submitted information indicating that, currently, the

cost of installing cable using the modified HDD design would be $30,000 more than the cost of

installation withjet-plowing (Exh. EFSB-14; Tr. at 44). The Company explained that the

reduced costs are driven by the shortened length ofHDD and the installation ofthe cofferdam in

shallower water, which would require less construction time and smaller installation equipment

(Exh. EFSB-14; Tr. at 45).

In the Final Decision the total capital cost for the transmission projectwas estimated to be

$79.5 million. Cape Wind Decision (2005) at 44, 138. The difference in cost between the HDD

and the jet plow approach, given use ofthe modified HDD design, is now estimated to be

$30,000, which is minimal. The Siting Board therefore finds that the costs ofjet-plowing and

modified HDD are comparable. Also since the change from using jet-plowing to modified HDD

at the landfall, based on current cost projections, would not significantly affect the total cost of

the project, it does not affect the cost analysis and finding made by the Siting Board in the Final

Decision, which specifically related to a comparison ofroutes.

[213]



EFSB 02-2A/D.T.E. 02-53 Page. 16

6. Reliability

The Company stated that any difference in reliability between jet-plowing and HDD

would be associated with the potential for cable exposure or mechanical damage

(Exh. EFSB-12). The use ofHDD technology at the landfall would result in deeper burial of the

cables at this more exposed location, and the cables would be encased within conduits

(Exh. EFSB-12; Tr. at 82-91, 104). The Company stated that the reliability ofthe cable system

could therefore be increased by the use ofHDD (Exh. EFSB-12). Based on the record in the

underlying proceeding, as updated in this proceeding, the record identifies no reliability

disadvantages to usingHDD at the landfall. Accordingly, the Siting Board finds that the project

change would not alter its analysis and finding on reliability made in the Final Decision.

7. Conclusion

Consistent with the Siting Board's directive to Cape Wind in the Final Decision to inform

the Siting Board of any changes to Cape Wind's proposed project, other than minor variations,

Cape Wind has informed the Siting Board of four such changes: a Massachusetts marine

boundary change which brings one additional mile of the route into Massachusetts jurisdiction; a

realignment of the submarine cable route across Lewis Bay; engineering refinement for the

underground va,ult and ductbank design for the upland segment; and a change from jet-plowing to

HDD for the landfall at New Hampshire Avenue.

ill Sections I through 6 above, the Siting Board considered changes to the proposed

project due to the switch from jet-plowing to the modified HDD design at the landfall. The

Siting Board found that further inquiry was warranted to evaluate the marine, traffic, noise, and

EMF impacts that might result from this change. As determined in the.Final Decision, any

marine advantages ofthe original HDD design would be outweighed by noise and traffic

disadvantages. However, the noise disadvantage associated with 24·hour operation ofHDD has

been eliminated, and additional noise mitigation due to an improved location of the HDD

operation and placement of noise barriers would occur. Further, the disadvantages associated

with traffic impacts caused by the original location ofthe HDD have been reduced by locating

the HDD operation closer to the seawall.
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Therefore, the Siting Board finds that with the implementation of the condition in Section

IT.C.2 above, the marine, noise, traffic, and magnetic field impacts of the proposed transmission

lines along the primary route, with the project change, would be minimized. Further, the Siting

Board found that any changes associated with the use of the modified HDD would not alter the

analysis and findings made in the Final Decision with regard to cost and reliability. The Siting

Board finds that the Company's use of the modified HDD plan, rather thanjet-plowing, for

landfall construction would not alter in any substantive way either the assumptions or

conclusions reached in the Siting Board's analysis of the project's environmental impacts in the

underlying proceeding. Accordingly, the Siting Board approves the Company's use ofthe

modified HDD plan as its landfall construction method.

D. Request for an Extension

1. Standard ofReview

In order to determine whether good cause exists to grant the Company's extension request

as presented, the Siting Board must determine, inter alia: (l) whether there have been changes

either in background conditions (~, land use surrounding the site) or applicable regulations

sufficient to alter the underlying assumptions upon which the Siting Board based its approval;

and (2) whether the length ofthe requested extension is reasonable. See Brockton Power. LLC,

14 DOMSB 140 at 149 (2003); Sithe West Medway Development, LLC, 14 DOMSB 16, 17

(2003); Cabot Power Corporation, EFSB 9l-lOlA (December 23,1997 Procedural Order).

In Section ILD.2, below, the Siting Board considers any changes to background

environmental conditions and applicable regulations sufficient to alter theunderlying

assumptions upon which the Siting Board based its approval ofthe transmission project in the

Final Decision. In Section IT.D.3, below, the Siting Board considers the reasonab,leness of the

requested extension period.

2. Changes to Background Conditions and Regulatory Context

The Siting Board has reviewed information regarding actual or potential changes to

background conditions or regulatory context relevant to the extension of its May 2005 approval

to construct the transmission project. With respect to background conditions, the Company
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indicated that an additional transmission cable has been installed by the Nantucket Electric

Company across Nantucket Sound (Ex:h. EFSB-16). With respect to regulatory context, the

Company stated that MMS is now the lead federal reviewing agency for the project instead of the

Army Corps ofEngineers; that the state's definition of"dredging" was expanded to include

jet-plowing; that gray seal is no longer listed as a state species ofspecial concern; and that the

Massachusetts Natural Heritage and Endangered Species Program ("NHESP") has determined

that the project will not result in a take of state-listed rare species (Exhs. EFSB-17; EFSB~23;

EFSB-24; Tr. at 18, 20-21). With respect to impacts reviewed by the Siting Board in the

underlying proceeding, these changes do not affect any ofthe analysis developed in the Final

Decision.

The Siting Board therefore finds that there have been no changes in background

conditions or applicable regulations sufficient to alter the underlying assumptions upon which the

Siting Board based its approval of the transmission project in the Final Decision.

3. Reasonableness of the Extension Period

Cape Wind has set out a numberof factors that have affected the scheduled date of

construction ofthe wind park and the subsequent construction of the transmission lines. First, the

lead federal agency responsible for reviewing the Cape Wind Project changed from the Army

Corps of Engineers to the MMS, pursuant to the Energy Policy Act of2005 (Exh. CW-2, at 2;

Tr. at 13). The change in jurisdiction necessitated the issuance ofa new Draft Environmental

Impact Statement ("DEIS") under the auspices of the MMS (Exh. CW-2, at 2). MMS issued the

DEIS on January 11, 2008, and the DEIS was noticed in the Federal Register on January 14,

2008. Second, the Final Decision issued by the Siting Board on May 11, 2005, was appealed to

the Supreme Judicial Court ("SJC") by intervenors (Exh. CW-2, at 2; Tr. at 14). The SJC

affinned the Siting Board approval on December 16, 2006 (Exh. CW-2, at 2). Most recently, the

Cape Cod Commission denied Cape Wind's Development of Regional Impact ("DRI")

application on October 19, 2007 (id.). The Company noted that without an approval of its DRI,

it cannot qbtain certain required local approvals or a Chapter 9llic'ense from the Massachusetts

Department of Environmental Protection (id.).
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In light ofthe above factors, Cape Wind asserted that the request for a three-year

extension is reasonable and appropriate (Exh. CW-2, at 3). Cape Wind explained that the

three-year request is intended to correspond to the delays that have been associated with the

original decision, which have been largely associated with the federal EIS process (Tr. at 18-19).

The Company pointed out that the Siting Board conditioned its approval ofthe Final Decision on

completion of the federal permitting process for the wind fann (Tr. at 13; Exh. CW-2, at 2, citing

Cape Wind Decision (2005) at 133.) The Company stated that it did not initiate any ofthe delays

or regulatory changes, and will endeavor to commence construction sooner than the three-year

extension period (Exh. CW-2, at 4). In addition, the Company stated that based on its analysis of

the project schedule and the upcoming time frame for the federal process, three years will be an

adequate period to begin construction (Tr. at 19).

The DEIS for the Cape Wind project has recently been issued ~y the MMs and the time

frame for the continuing EIS review process is beyond .the control of the Company. The Final

Decision issued by the Siting Board specifically conditioned the approval to construct on the

completion of the federal permitting process. The Company has stated that it will endeavor to

begin construction before the start ofthe allotted three-year extension, however, the Siting Board

notes that an earlier start time is not assured. The requested threecyear extension would achieve

general consistency oftiming requirements among Cape Wind's EIS review,DRl approval, and

other federal, state and local permits. Further, the Cape Wind project was delayed, in part, by the

appeal of the Cape Wind Decision. While an appeal does not automatically toll a Siting Board

approval, it contributes to the rationale for the need for an extension. Therefore, the Siting Board

finds that the request for a three-year extension of the Siting Board's approval is reasonable.

4. Conclusion

In Section IT.D.2, above, the Siting Board has found that there have been no changes in

background conditions or applicable regulations sufficient to alter the underlying assumptions

upon which the Siting Board based its approval. Further,in Section IT.D.3, above, the Siting

Board found that the request for a three-year extension of the Siting Board's approval is

reasonable. Accordingly, the Siting Board finds good cause and approves the request for

extension.
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A.. Standard of Review

G.L c. 164, § 72, requires, in relevant part, that an electric company seeking approval to

construct a transmission line must file with the Department a petition for:

authority to construct and use ... a line for the transmission of electricity for distribution
in some definite area or for supplying electricity to itself or to another electric company or
to a municipal lighting plant for distribution and sale ... and shall represent that such line
will or does serve the public convenience and is consistent with the public interest ....
The [D]epartment, after notice and a public hearing in one or more ofthe towns affected,
may determine that said line is necessary for the purpose alleged, and will serve the
public convenience and is consistent with the public interest.8

The Department, in making a determination under G.L c. 164, § 72, is to consider all

aspects of the public interest-Boston Edison Company v. Town ofSudburv, 356 Mass. 406, 419

(1969). Section 72, for example, permits the Department to prescribe reasonable conditions for

the protection of the public safety. rd. at 419-420. All factors affecting any phase of the public

interest and public convenience must be weighed fairly by the Department in a determination

under G.L c. 164, § 72. Town of Sudbury v. Department of Public Utilities, 343 Mass. 428, 430

(1962).

In evaluating petitions filed under G.L c. 164, § 72, the Department examines:

(1) the need for, or public benefits of, the present or proposed use (see Massachusetts Electric

Company, D.P.U. 93"29/30, at 10-14, 22-23 (1995); New England Power Company. D.P.U. 92­

278/279/280, at 19-22 (1994) ("NEPCo, D.P.U. 92-278/279/280"); Tennessee Gas Pipeline

Company. D.P.U. 85-207, at 6-9 (1986) ("Tennessee"»; (2) the environmental impactsor any

other impacts of the present or proposed use (see NEPCo, D.P.U. 92-278/279/280, at 20-23;.,
New England Power Company. D.P.U. 92-270, at 17-20 (1994) ("NEPCo, D.P.U. 92-270");

Tennessee, at 20-25); and (3) the present or proposed use and any alternatives identified (see

NEPCo, D.P.U. 92-278/279/280, at 19; NEPCo, D.P.U. 92-270, at 17; Tennessee at 18-20).

The Department then balances the interests of the general public against the local interests and

-~

8 Pursuant to G.L c. 164, § 72, the electric company must file with its petition a general
description of the transmission line, a map or plan showing its general location, an
estimate showing in reasonable detail the cost ofthe line, and such additional maps and
information as the Department requires.
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determines whether the line is necessary for the purpose alleged and will serve the public

convenience and is consistent with the public interest.

B. Analysis and Findings

The record indicates the Siting Board conducted an extensive review ofthe need for,

alternatives to, and environmental impacts of the Cape Wind transmission lines in the Cape

Wind Decision which, with its supporting record, is incorporated into this case. Here, the Siting

Board reviews the findings made in the Cape Wind Decision that are relevant to the present case.

I. Need for the Proposed Project

In the Final Decision, the Siting Board found a need for additional transmission resources

to interconnect the wind farm with the regional transmission grid. Cape Wind Decision (2005)

at 32. The Siting Board stated that the proposed wind farm could not supply energy to the region

in the absence of an adeqmite and reliable energy facility to interconnect the generating facility to

the transmission system and that Cape Wind and NSTAR'had established that the existing

transmission system was inadequate to support the proposed wind farm. Id. This finding was

based on a showing by Cape Wind and NSTAR that an electric interconnection was required for

Cape Wind to transmit the output ofthe proposed wind farm to contribute to the regional energy

supply. Id. The Siting Board found that, to establish that the wind farm is likely to be available

to contribute to the regional energy supply, Cape Wind was required to submit to the Siting

Board copies of all permits required for Cape Wind to begin installation of wind farm equipment

in Nantucket Sound. Id. at 33.

The Siting Board affirms the above analysis. For purposes of Section 72 review, the

Siting Board finds that the proposed project would serve the need for transmission to

interconnect the proposed wind farm.

2. The Proposed Project and Alternatives

In the Final Decision, the Siting Board conducted a detailed analysis of the reliability,

cost, and environmental impacts of four approaches for interconnecting the wind farm with

NSTAR's transmission system. These four approaches include connecting the wind farm:
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(1) to NSTAR's 115 kV Barnstable Switching Station ("Barnstable Interconnect");

(2) to NSTAR's 115 kV Harwich Substation ("Harwich Alternative"); (3) to NSTAR's 115 kV

Pine Street Substation in New Bedford ("New Bedford Alternative"); and (4) to a new 115 kV

substation on Martha's Vineyard, then proceeding on to the mainland ("Martha's Vineyard

Alternative"). Cape Wind Decision (2005) at 34-38. The Siting Board found that the Barnstable

Interconnect would be preferable to the Harwich Alternative and the New Bedford Alternative,

with respect to providing a reliable energy supply for the Conunonwealth, with a minimum

impact on the environment at the lowest possible cost.

With regard to the route selection process, the Siting Board found that the Company had

demonstrated that it examined a reasonable range ofpractical siting alternatives. The Siting

Board found that the primary route would be preferable to the alternative route with respect to

environmental impacts. Further, the Siting Board found that the alternative route was slightly

preferable to the primary route with respect to cost, and that the primary route and the alternative

route were comparable with respect to reliability. Therefore, in the Final Decision, the Siting

Board found that the primary route was preferable to the alternate route with respect to providing

a reliable energy supply for the Commonwealth with a minimum impact on the environment at

the lowest possible cost. rd. at 143.

The Siting Board affirms its prior analysis with respect to project alternatives, the site

selection process, and alternative routes. For purposes ofSection 72 review, the Siting Board

finds that the Company established, through the range of its siting analysis and comparison of

identified alternatives, that its proposed project is advantageous.

3. Impacts ofthe Proposed Project

In the Final Decision, the Siting Board conducted a detailed analysis ofthe cost and

environmental impacts, including marine construction impacts, land-based construction impacts,

and permanent impacts, of the proposed transmission lines along two routes. Further, the Siting

Board stated in the Final Decision that Cape Wind provided sufficient infonnation regarding

cost, reliability and environmental impacts to allow the Siting Board to determine whether it has

achieved the proper balance among environmental impacts, cost and reliability. Cape Wind

Decision (2005) at 142. The Siting Board imposed ten conditions on the proposed transmission
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lines. rd. at 145-147. The Siting Board found that with the implementation of conditions,

environmental impacts would be minimized. rd. at 137.

Moreover, the Siting Board found that the proposed transmission lines would be

generally consistent with the identified requirements ofrelated regulatory and other programs of

the Commonwealth, specifically, programs related to wetlands and riverfront protection, water

supply, wellhead protection, rare and endangeredspecies, tidelands and waterways, water quality

certification, marine fisheries, coastal zone management, ocean sanctuaries, historical

preservation, and underwater technology. rd. at 145.

In Section II, above, with regard to project changes, the Siting Board found that the

environmental impacts of the proposed facility, with the project change, would be minimized.

The Siting Board also directed the Company to follow an additional condition. Consequently,

the Siting Board affirms the analysis of impacts in the Cape Wind Decision regarding the

proposed transmission lines, as supplemented by the analysis ofproject change in Section II,

above. For pui"posesof Section 72 review, the Siting Board finds that the local impacts ofthe

proposed transmission lines would be minimized.

4. Conclusion on Serving the Public Convenience and Consistentwith the
Public Interest

The Siting Board has found that the transmission lines are needed to connect the proposed

wind farm to the regional electric transmission system. The Siting Board also has found that the

proposed transmission lines would serve this purpose; that the Company established, through the

range of its siting analysis and comparison of id~ptifiedalternatives, its proposed project is

advantageous; and that the local impacts of the proposed transmission lines would be minimized.

In considering project benefits and impacts together, the Siting Board finds that the

general public interest in the construction, operation, and maintenance ofthe proposed

transmission lines outweighs any adverse impacts of the proposed project on the local

community. Accordingly, based on the record in this proceeding and the above analyses, the

Siting Board finds, pursuant to G.L. c. 164, § 72, that the transmission lines are necessary for the

purpose alleged, will serve the public convenience, and are consistent with the public interest.
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C. Section 61 Findings

MEPA provides that "[a]ny determination made by an agency of the Commonwealth shall

include a finding describing the environmental impact, if any, of the project and a finding that all

feasible measures have been taken to avoid or minimize said impact." G.L. c. 30, § 61. Pursuant

to 301 CMR, § 11.01(3), these findings are necessary when an Environmental Impact Report

("EIR") is submitted by a petitioner to the Secretary ofEnvironmental Affairs, and should be

based on such EIR. Where an EIR is not required, G.L. c. 30, § 61 findings are not necessary.

301 CMR, § 11.01(3). The record indicates that an EIR was required for Cape Wind's proposed

wind farm and ancillary facilities, including the tranSmission lines and, therefore, a finding under

G. L. c. 30, § 61 is necessary in this case.

As discussed above, the Siting Board undertook a comprehensive investigation and

analysis ofthe environmental impacts of thetransmission lines initsreview and approval ofthe

. transmission lines in the Cape Wind Decision. The Siting Board, in issuing the Cape Wind

Decision, found that the environmental impacts ofthe proposed iransmission lines along the

primary route would be minimized, and that the primary route would be preferable to the

alternative route with respect to environmental impacts. Cape Wind Decision (2005) at 137.

The Siting Board determines that in making a Section 61 findinginthis case, it would examine.

the same environmental issues that were comprehensively examined in the Cape Wind Decision.

Since the Cape Wind Decision and record of the Cape Wind Decision have been incorporated

into the record of this case, the Siting Board determines that the analysis of environmental

impacts in the Cape Wind Decision, as supplemented by the record in this decision, stands as the

Section 61 review in this case: The Siting Board finds that all feasible measures have been

taken to avoid or minimize the environmental impacts of the proposed transmission lines.

9 The Siting Board did not make a Section 61 finding in the Cape Wind Decision because
the Siting Board is explicitly exempted from making such a finding when issuing a
decision under G. L. c. 164, §§ 691 - JY.. This petition, however, was filed under
G. L. c. 164, § 72, so that exemption does not extend to this decision.
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IV. DECISION

In Sections II.C.l through n.C.6 above, the Siting Board considered changes to the

proposed project due to the switch from jet-plowing to the modified HDD plan at the landfall.

The Siting Board found that further inquiry was warranted to evaluate the marine, traffic, noise,

and EMF impacts that might result from this change. After conducting such inquiry, the Siting

Board found that with the implementation of the following Condition K, the marine, noise,

traffic, and magnetic field impacts of the proposed transmission lines along the primary route,

with the project change, would be minimized. Further, the Siting Board found that any changes

associated with the use of the modified HDD plan would not alter the findings made in the Final

Decision with regard to .cost and reliability. Accordingly, in Section n.C.7,above, the Siting

Board approved the use by Cape Wind of the modified HDD plan, subject to compliance with

Conditions A through J in the Final Decision and with the following condition:

Condition K:

In order to minimize noise impacts, the Siting Board directs the Company to

provide advance notice, either by hand delivered notices or by phone, to residents

in the New Hampshire Avenue/Shore Road neighborhood, 24 hours in advance, if

possible, in the event that HDD operations are to extend beyond 5:00 p.m.

In Section II.D.2, above, the Siting Board found that there have been nO changes in

background conditions or applicable regulations sufficient to alter the underlying assumptions

upon which the Siting Board based its approval ofthe transmission lines in the Cape Wind

Decision. Further, in Section II.D.3, above, the Siting Board found that the request for a

three-year extension of the Siting Board's approval is reasonable. Accordingly, in Section II.D.4,

above, the Siting Board approved the request for extension.

In addition, in Section m.B.l through m.B.3, the Siting Board has found pursuant to

G. L. c. 164, § 72 that Cape Wind and NSTAR's proposed transmission lines are necessary for

the purpose alleged, and will serve the public convenience and are consistent with the public

interest. Thus, in Section m.BA, the Siting Board approved the Company's Section 72 petition.
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Accordingly, the Siting Board finds that the proposed transmission project with the

project change.will provide a reliable energy supply for the Commonwealth with a minimum

impact on the environment at the lowest possible cost.

The Siting Board notes that the findings in this decision are based on the record in this

case. A project proponent has an absolute obligation to construct and operate its facility in

conformance with all aspects of its proposal as presented to the Siting Board. Therefore, the

Siting Board requires Cape Wind and NSTAR to notifY the Siting Board of any changes other

than minor variations to the proposal so that the Siting Board may decide whether to inquire

further into a particular issue. Cape Windand NSTAR are obligated to provide the Siting Board

with sufficient information on changes to the proposed project to enable the Siting Board to

make these determinations.

M. Kathryn Sedor
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APPROVED by the Energy Facilities Siting Board at its meeting of May 1, 2008, by the

members and designees present and voting. Voting for approval of the Tentative Decision, as

amended: Ann Berwick (Acting EFSB ChairmanlDesignee for Ian A. Bowles, Secretary,

Executive Office of Energy & Environmental Affairs); Rob Sydney, Designee for Philip Giudice,

Commissioner (Division of Energy Resources); Laurie Burt, Commissioner (Department of

Environmental Protection); Christine Williams, Designee for Daniel O'Connell, Secretary of the

Executive Office of Housing & Economic Development; Paul J. Hibbard, Commissioner DPU;

and Tim Woolf, Commissioner DPU.

Ann Berwick, Acting Chair
Energy Facilities Siting Board

Dated this 1" day of May, 2008
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Appeal as to matters oflaw from any final decision, order or ruling of the Siting Board
may be taken to the Supreme Judicial Court by an aggrieved party in interest by the filing of a
written petition praying that the order ofthe Siting Board be modified or set aside in whole or in
part.

Such petition for appeal shall be filed with the Siting Board within twenty days after the
date of service of the decision, order or ruling of the Siting Board, or within such further time as
the Siting Board may allow upon request filed prior to the expiration of the twenty days after the
date of service of said decision, order or ruling. Within ten days after such petition has been
filed, the appealing party shall enter the appeal in the Supreme Judicial Court sitting in Suffolk
County by filing a copy thereofwith the clerk of said court. (Massachusetts General Laws,
Chapter 25, Sec. 5; Chapter 164, Sec. 69P).
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ADVISORY RULING

June 13, 2008

By letter dated February 15,2008, Bear Swamp Power Company LLC ("Bear Swamp" or

"Company") petitioned the Energy Facilities Siting Board ("Siting Board") for an advisory ruling

pursuant to the provisions of980 CMR 2.07 and G.L. c. 30A, § 8 ("Request"). Bear Swamp

seeks the opinion of the Siting Board as to whether a proposed project as described in the

Request ("proposed project") at the Company's pumped storage generating facility is subject to

the Siting Board's jurisdiction under G.L. c, 164, § 69G or under G.L. c. 164, § 69 HYi, and its

implementing regulations at 980 CMR 11.00 et seq. As part of its Request, the Company

submitted a Memorandum of Law ("Memorandum") in support of its petition. On April 1, 2008,

Bear Swamp submitted a supplement to its Request ("Supplement").' On April 10, 2008, the

Siting Board unanimously voted to issue an advisory ruling (Tr. of April 10, 2008 Siting Board

Meeting at 22). On April 14, 2008, the Siting Board notified Bear Swamp of the Siting Board's

intent to issue an advisory ruling. The Company responded to two sets of information requests

issued by Siting Board staff.

1. DESCRIPTION OF PROPOSED PROJECT

The Bear Swamp Hydroelectric Project ("Project") is a pumped storage facility that was

constructed on the Deerfield River in 1970 pursuant to a license issued by the Federal Energy

Regulatory Commission ("FERC") (Request at 2). 2 That license was amended in 1997 and

1998, and will expire in 2020 (idJ. The capacity of the project in the generation mode is 600

MW when water is released from the upper reservoir to the lower reservoir; the capacity of the

proj ect in the pumping mode is 594 when the turbines are accepting water (idJ.

2

The Supplement includes a letter from the Massachusetts Department of Environmental
Protection ("MDEP")stating that the changes in the pumping cycle and discharge rate
resulting from construction and operation of the proposed project do not require any
amendments to the existing Water Quality Certificates.

The licensing ofthe original Bear Swamp project pre-dates the December 31, 1974
creation of the Energy Facilities Siting Council, the predecessor to the Siting Board.
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According to Bear Swamp, certain components of the facility have reached the end of

their engineering lives and require maintenance, overhaul or replacement (id.). The Company is

planning to replace the pump turbine runners and overhaul and rewind both generators of the

existing units at the project ("proposed project"). The Company maintains that the proposed

project would increase the efficiency ofthe use ofwater, and that none of the operational

limitations associated with the water use, such as impoundment fluctuation or minimum flow

limitations, will change as a resultofthe proposed project (Supplement, Att. A at II).

According to Bear Swamp, all of the proposed work would be done within the existing

underground powerhouse, and there are no plans to modifY the upper or lower reservoirs

(Supplement, Att.A, March 27,2008 Cover Letter). Bear Swamp states that the installation of

replacement equipment, and overhauling and modification of ancillary equipment would result in

an increase in overall capacity of the facility (Request at 2). Specifically, Bear Swamp estimates

an increase of62 MW in the pumping mode of operation and an increase of66 MW when water

is released, or an II % increase (id. at 2-3; Supplement, Att. A at II). On March 27, 2008, Bear

Swamp filed with the FERC, pursuant to 18 CFR §§ 4.201 (b) and (c), an application for a non­

capacity amendment to its existing license for the proposed project (Supplement, Att. A).J

Bear Swamp asserts, inter alia, that the existing Project,constructed in 1970, falls under

a grandfathering provision that exempts from Siting Board jurisdiction any facility under

construction prior to May 1,1976 (Memorandum at 9, citing Section 15 ofSt. 1975, c.617). In

addition, Bear Swamp states that the estimated incremental increase in capacity of 66 MW of the

proposed project is below the Siting Board's statutory authority of proposed generating units of

100 MW or greater fuL. at 2-3). Bear Swamp maintains that the Siting Board has "repeatedly

confirmed" that its authority is limited to those projects which are 100 MW or greater (id. at 3,

citing UAE Lowell Power LLC, 11 DOMSB 19 (2000) (Advisory Ruling)). 4

The Company also refers to 980 CMR 7.04(9)(c), which lists certain "activities" that do

not constitute "construction of facilities". Bear Swamp notes in particular one exclusion that

provides that any modification or replacement within a generating plant site which will not

increase the gross capacity of the facility by more than 10% is not considered construction of a

"facility" (Memorandum at 7). Bear Swamp maintains that although there would be an II %

J

4

FERC considers any increase in total capacity ofless than 15% as a "non-capacity
amendment" 18 CFR § 4.38.

We note that Siting Board Advisory Opinions are not precedent.
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increase in capacity as a result of the proposed project, the project itself is under the Siting Board

threshold of 100 MW and therefore not subject to Siting Board jurisdiction. Although the

regulation does not specifically exclude the set of facts this Request presents, the Company

argues that the Siting Board cannot reasonably find that all other activities not listed are subject

to Siting Board jurisdiction (id. at 8).

With respect to the coordination oflicensing and permitting in Massachusetts,

Bear Swamp argues that the Massachusetts regulatory scheme in place is designed to coordinate

and facilitate the development ofhydropower generating facilities that are under 100 MW .

(Memorandum at II). It is Bear Swamp's position that the proposed maintenance, overhaul and

replacement project does not constitute construction of a "unit" that would be subject to the

Siting Board's coordinating authority under G,L. c. 164, § 69HY2 (id. at 11-12).

The Company maintains in its Application for Non-capacity Amendment to FERC that

Massachusetts' jurisdiction over the proposed project is limited to reviewing the project's Water

Quality Certificates pursuant to Section 401 of the Federal Clean Water Act (Supplement, Att. A

at 4-7). The Company provided a copy of a letter from the Massachusetts Department of

Environmental Protection ("MDEP") that no amendment to the existing Water Quality

Certificates will be required for the proposed project fuh, Att. B at 2).

In its application to FERC, Bear Swamp lists a number ofother approvals held for the

existing Project. According to the Company, the proposed project will not affect the terms and

conditions of approvals granted under the Massachusetts Wetland Protection Act pursuant to G.L.

c. 131 § 40 (Supplement, Att. A at 6). In addition, Bear Swamp states that the proposed project

will result in no change to the discharge requirements that are authorized in its National Pollutant

Discharge Elimination System ("NPDES") Permit MA 0034886 (September 30, 1999), renewal

application dated April 30, 2002, and other related documents that collectively constitute the

authorization to discharge pollutants under the Massachusetts Clean Water Act (id., Att. A at 6-7).

Finally, the Company states the proposed project will not alter the structures or fill authorized by

various agencies of the Commonwealth, pursuant to G.L. c. 91 (id., Att. A at 7).

The Company also argues that Bear Swamp's proposed project is regulated by FERC

pursuant to the Federal Power Act ("FPA") (Memorandum at 12-13). As such, Bear Swamp

contends that the Siting Board is preempted from asserting jurisdiction over the proposed project

(id.). In support, Bear Swamp relies on First Iowa Hydroelectric Cooperative v. Federal Power

Conunission, 328 U.S. 152 (1946) (" First Iowa") and its progenyfuh).
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II. ANALYSIS

Pursuant to G.L. c. 164, § 69G, a "generating facility" subject to the Siting Board's

jurisdiction is "any generating unit designed for or capable of operating at a gross capacity of 100

megawatts or more, including associated buildings, ancillary structures, transmission and pipeline

interconnections that are not otherwise facilities, and fuel storage facilities." The Siting

Board regulations at 980 CMR 7.04 (9)(c) provide a list of activities that are deemed not to

constitute construction offacilities as defined by G.L. c. 164, § 69G.

The proposed project consists ofmaintenance, overhaul, and replacement of systems that

would result in an overall capacity increase of 66 MW. The documentation submitted by the

Company also suggests that the proposed project would be confined within the existing

underground project structure and would result in no changes to the water limitations, discharge

requirements, and structure and fill limitations under the existing permits and licenses. Further, it

is clear the law provides that the original project was exempt from Siting Board jurisdiction

pursuant to Section 15 ofSt. 1975, c. 617, and the proposed 66 MW increase to the project is

below the Siting Board's 100 MW jurisdictional threshold set forth in G.L.c. 164, § 69G. These

statutory limitations, together with the specific facts in this Request regarding the degree of

project changes, would suggest that the proposed project is not a facility subject to Siting Board

jurisdiction.

The Siting Board, however, must consider whether its regulations at 980 CMR 7.04(9)(c)

would require it to take jurisdiction over an 11 % increase in output. The Siting Board agrees with

the Petitioner that it is reasonable to conclude that failure to be listed in the Siting Board

regulations as an example of an activity which is exempt from Siting Board jurisdiction does not

automatically render a project jurisdictional. Further, 980 CMR 7.04(9)(c) addresses facilities

that, by its terms, are exempt from jurisdiction. Arguably, to be so exempt, a project first would

have to meet the definition of a facility as set forth in G.L. 164, § 69G. As stated above, based on

the information presented, the proposed project is under 100 MW, and does not constitute a

facility. Therefore, 980 CMR 7.04(9)(c) is not applicable. Accordingly, the Siting Board

concludes based on the information presented that the proposed project, which would result in a

capacity increase ofless than 100 MW to an existing project previously exempt from Siting Board

jurisdiction, would not constitute a "generating facility" subject to the Siting Board's jurisdiction

pursuant to G.L. c. 164, § .69G. 5

5 Based on this ruling, the Siting Board need not reach the question ofwhether the Federal
(continued...)
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Pursuant to G.L. c. 164, § 69H Y2, and its implementing regulations at 980 CMR 11.00 et

seq., the Siting Board is required to coordinate the pennitting and licensing of hydropower

facilities by simplifYing requirements of pennits and licenses in Massachusetts. Based on (I)

MDEP's detennination that no amendments to Bear Swamp's existing water quality certificates

are required for the proposed project and (2) Bear Swamp's representation that the proposed

project would not require amendments to any other existing state pennits, the Siting Board does

not need to reach the question of whether the proposed project is a unit subject to the pennitting

and licensing requirements of G.L, c. 164, § 69 HY2 and its implementing regulations at 980 CMR

11.00 et seq.

111. ADVISORY RULING

Accordingly, after due consideration ofthe avennents of fact and the argument presented

by Bear Swamp, the Siting Board hereby advises Bear Swamp that the proposed project, as

described in its February Request, April Supplement and responses to infonnation requests, is not

subject to G.L. c. 164, § 69G. 6In addition, the Siting Board hereby advises Bear Swamp that

the issue of the whether the proposed project is subject to the requirements of G.L, c. 164,

§ 69 HY2 and its implementing regulations at 980 CMR 11.00 et~ need not be reached.7

Dated this 13th day of June, 2008

~/·~
,S'elma Urman -'\---
Presiding Officer

-~

5

6

7

(...continued)
Power Act preempts the proposed project from regulation by the Siting Board.

We note that with the issuance of this advisory ruling, the conclusions reached here may
not be reached in a future advisory ruling concerning this issue. As set forth in 980 CMR
2.07, "[n]o advisory ruling shall bind or otherwise estop the Board in any pending or
future matter]." If an entity seeks a binding decision of this issue, the entity may either
file a petition to construct and raise the issue in the context of that proceeding or may
seek a determination ofSiting Board jurisdiction pursuant to 980 CMR 2.08. See also
Massachusetts American Water Company. D.P.U. 95-41, at 7 (1995).

In rendering the requested Advisory Ruling, the Siting Board assumes, but does not
expressly find, that all material facts have been stated and that the facts areas represented
by Bear Swamp's attorneys in the Request, Supplement, and responses to infonnation
requests. Should the material facts presented by Bear Swamp change, this Advisory
Ruling would not be applicable.
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APPROVED by the Energy Facilities Siting Board at its meeting ofJune 12, 2008, by the

members and designees present and voting. Voting for approval ofthe Tentative Advisory

Ruling, as amended: Ann Berwick (Acting EFSB ChairlDesignee for Ian A. Bowles, Secretary,

Executive Office of Energy & Environmental Affairs); Rob Sydney, Designee for Philip Giudice,

Commissioner (Division of Energy Resources); Laurie Burt, Commissioner (Department of

Envirorunental Protection); Christine Williams, Designee for Daniel O'Connell, Secretary

(Executive Office ofHousing & Economic Development); Paul J. Hibbard, Commissioner DPU;

Tim Woolf, Commissioner DPU and Dans Kuhs, public member.

.~thw,ze1
Ann Berwick, Acting~air
Energy Facilities Siting Board

Dated this Ito day of June, 2008
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Sithe Mystic Decision Sithe Mystic Development. LLC, 9 DOMSB 101(1999)

Southern Energy Kendall Decision Southern Energy Kendall, 11 DOMSB 255, at 270­
271(2000)

Southern Energy Canal II Decision Southern Energy Canal II, 12 DOMSB 155, at 229
(2001)
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Pursuant to G.L. c. 164, § 69J~, the Energy Facilities Siting Board ("Siting

Board") hereby APPROVES, subject to the conditions set forth below, the petition of the

Massachusetts Municipal Wholesale Electric Company for approval to construct a 280

megawatt ("MW") combined-cycle, dual fuel (natural gas and ultra-low sulfur distillate

("ULSD") oil) base load electric generating facility at the Stony Brook Energy Center

("SBEC") in Ludlow, Massachusetts.

I. INTRODUCTION

A. Summwy of the Proposed Facility

MMWEC is a public corporation and a political subdivision of the

Commonwealth, created by the Legislature in 1975 as a joint action agency, in part, to

provide power supply services to Massachusetts cities and towns that operate their own

electric systems (Exh. MMWEC-l, at 2-1; St. 1975, c. 775). The Massachusetts Municipal

Wholesale Electric Company ("MMWEC" or "Company") is proposing to construct a 280

MW combined-cycle, dual fuel (natural gas and ULSD oil) electric generating facility on

approximately 10 acres ofthe approximately 417-acre SBEC site located at the north end

of Moody Street in the Town of Ludlow, Massachusetts ful at 3-1,3-12). The SBEC site is

owned by MMWEC (id. at 2-2). Currently, MMWEC operates two electric generating

facilities at the SBEC, a combined-cycle intennediate unit and a peaking unit, with a

combined generating capacity of 522 MW (id.).

Primary access to the SBEC is from the south by way of Moody Street, which

traverses areas ofmixed commercial and residential development (Exh. MMWEC-I, at 3­

16). To the south, the SBEC is bordered by several commercial businesses and light

industrial manufacturing companies, and to the southwest by an 86-acre wooded parcel

owned by MMWEC (id. at 3-3). Westover Air Reserve BaselWestover Metropolitan

Airport ("WARB") is to the west/southwest of the SBEC (ill). To the north, the SBEC is

bounded by the Hampden County Correctional Center ("Correctional Center"), and on the

east, by a large wooded area owned by the Westover Metropolitan Development

Corporation ("WMDC") (iQ,).

MMWEC stated that the proposed facility would be located in an addition to the

existing power generation building (Exh. MMWEC-I, at 3-8). The proposed facility

would consist of a combustion turbine-generator and a steam-turbine (Exh. EFSB-G­

27(S)(I), at I). The proposed facility also would include an air-cooled condenser

(approximately 220 feet by 130 feet), a 10.6 million gallon oil storage tank
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(approximately 48 feet high and 200 feet in diameter), a 450,000-gallon demineralized

water storage tank, two 20,000-gallon ammonia storage tanks!, and two gas compressors to

be installed in the existing gas compressor building. (Exh. MMWEC-I, at 3-9, 3-11,3-12).

A small evaporative cooling tower for an inlet air chiller system and a small building to

house the chillers for the system would be installed to the north of the proposed facility

addition to the existing power generation building (id. at 3-9,3-11).

MMWEC stated that it would obtain natural gas for the proposed facility via its

existing 5.6-mile high pressure natural gas pipeline that connects to a 16-inch gas pipeline

owned by Bay State Gas Company ("Bay State") at East Street in Ludlow (Exh.

MMWEC-I, at 3-16). MMWEC would obt~in ULSD oil, to be used as a secondary fuel,

through the existing one-mile 12-inch oil pipeline serving the SBEC, which runs from a

fuel terminal owned and operated by Buckeye Pipe Line Company (id. at 3-21).

MMWEC indicated that its existing 345 kV transmission line would be used to transmit

electricity generated by its proposed facility to the regional power grid at a substation

owned by Western Massachusetts Electric Company ("WMECo"), located on Center

Street in Ludlow (id. at 3-22).

According to MMWEC's proposal, water supply for its proposed facility would be

provided by the Springfield Water and Sewer Commission ("SWSC") through existing

infrastructure (id. at 3-23). Wastewater generated by MMWEC's proposed facility would

be discharged to the SWSC system through an existing sewer line (id. at 3-26 to 3-27).

B. Procedural History

On June 29, 2007, MMWEC filed a petition pursuant to G.L. c. 164, § 69J\4 with

the Siting Board to construct a 280 MW combined-cycle electric generating facility and

associated ancillary facilities in the Town of Ludlow. On August 16,2007, the Presiding

Officer conducted a public comment hearing at the Ludlow High School. The Presiding

Officer granted: (I) the petition to intervene filed by WMECo; and (2) the petition to

participate as a limited participant filed by Bay State.

MMWEC presented the testimony of seven witnesses: (1) Glenn O. Steiger, the

General Manager ofMMWEC; (2) Michael DiMauro, Principal Environmental Engineer

at MMWEC; (3) Edward Kaczenski, Engineering Manager ofMMWEC; (4) George

Lipka, Senior Program Director at EnviroBusiness, Inc.; (5) John Vieira, Jr., Senior

While Exh. EFSB-S-7 refers to two l5,000-gallon ammonia storage tanks,
MMWEC reiterated its actual proposal for two 20,000-gallon tanks (See EFSB­
RR-13; Tr. 3, at 9-30).
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Scientist/Facility Manager at BSC Group; (6) Peter A. Valberg, Principal and Senior

Health Scientist at Gradient Corporation; and (7) Douglas H. Bell, Principal Consultant

with Cavanaugh Tocci Associates, Inc. The Siting Board held evidentiary hearings on

January 16, 2008, January 18,2008, and January 25,2008. Approximately two hundred

exhibits were entered into the evidentiary record. MMWEC filed a brief on February 19,

2008. No other party filed a brief.

After issuance of a Bench Memorandum by the Siting Board staff, the Siting Board

held two meetings on July 24,2008 and August 12,2008. At the conclusion of the July

24, 2008 meeting, the Siting Board directed staff to issue supplemental record requests, to

which MMWEC filed responses on August 7, 2008. Those responses were entered as

exhibits. At the August 12, 2008 meeting, the Siting Board unanimously adopted a motion

directing staffto draft a Tentative Decision approving the proposed facility, subject to

certain conditions (Tr. of August 12, 2008 Board Meeting at 76).

C. Jurisdiction and Scope of Review

MMWEC filed its petition to construct the proposed generating facility in

accordance with G.L. c. 164, § 69J\4, which is made applicable to MMWEC pursuant to

St. 1975, c. 775 §19(c), MMWEC's enabling legislation. Pursuant to G.L. c. 164, § 69J\4,

no applicant shall commence construction of a "generating facility" unless a petition for

approval of construction of that generating facility has been approved by the Siting Board.

Pursuant to G.L. c. 164, § 69G, a jurisdictional "generating facility" is defined as "any

generating unit designed for or capable of operating at a gross capacity of 100 megawatts

or more, including associated buildings, ancillary structures, transmission and pipeline

interconnections that are not otherwise facilities, and fuel storage facilities." Because the

proposed facility is capable ofoperating at a gross capacity of 100 MW or more, it is a

"generating facility," tp.e construction ofwhich requires Siting Board approval under G.L.

c. 164, § 69J\4-

In accordance with G.L. c. 164, § 69J\4, before approving a petition to construct a

generating facility, the Siting Board must determine that the applicant has met five

requirements. First, the Siting Board must detennine that the applicant's description of the

site selection process used is accurate (see Section II, below). Second, the Siting Board

must detennine that the applicant's description of the proposed generating facility and its

environmental impacts are substantially accurate and complete (see Section Ill, below).

.Third, the Siting Board must detennine that the proposed generating facility will minimize

environmental impacts consistent with the minimization of costs associated with
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mitigation, control, and reduction of the environmental impacts (see Sections I1LB through

III.L, below). Fourth, if the projected emissions from the proposed facility do not meet the

applicable Technology Performance Standards, the Siting Board must determine, based on

a comparison with other fossil fuel generating technologies, thatthe proposed generating

facility, on balance, contributes to a reliable, low-cost, diverse regional energy supply with

minimal environmental impacts. Braintree Electric Light Department, EFSB 07-1 (2008)

("Braintree Decision")" See Southern Energv Kendall, II DOMSB 255, at 270-271

(2000)("Southem Energv Kendall Decision"). Finally, the Siting Board must determine

that plans for construction of the proposed generating facility are consistent with current

health and environmental protection policies of the Commonwealth and with such energy

policies as are adopted by the Commonwealth for the specific purpose of guiding the

decisions ofthe Siting Board (see Section IV, below).

II. SITE SELECTION

A. Standard of Review

G.L. c. 164, § 69J\4 requires the Siting Board to determine whether an applicant's

description of the site selection process the applicant used is accurate. An accurate

description of an applicant's site selection process must include a complete description of

the environmental, reliability, regulatory, and other considerations that led to the

applicant's decision to pursue the facility as proposed at the proposed site, as well as a

description of other siting and design options that were considered as part of the site

selection process.

The Siting Board also is required to determine whether a proposed facility provides

a reliable energy supply for the Commonwealth with a minimum impact on the

environment at the lowest possible cost. G.L. c. 164, § 64H. To accomplish this, G.L. c.

164, § 69J\4 requires the Siting Board to determine whether "plans for the construction of

a proposed facility minimize the environmental impacts consistent with the minimization

of costs associated with the mitigation, control, and reduction of the environmental

impacts of the proposed generating facility." Site selection, together with project design

and mitigation, is an integral part of the process ofminimizing the environmental impacts

ofan energy facility. Therefore, the Siting Board will review the applicant's site selection

process in order to determine whether that process contributes to the minimization of

environmental impacts of the proposed project and the costs ofmitigating, controlling, and

reducing such impacts. In making this determination, the Siting Board also will consider,
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consistent with its broad mandate under G.L. c. 164, § 69H, the reliability, regulatory, and

other non-environmental advantages of the proposed site.

B. Description

MMWEC indicated that it initially identified six alternative sites for construction

of its proposed generating facility, all of which previously had been approved by the Siting

Board, but ultimately not used, for the construction of electric generating facilities. The

sites were: (I) Medway, Massachusetts (540 MW peaking facility (gas) - Sithe West

Medway Development, LLC (2000»; (2) Everett, Massachusetts (350 MW generating

facility (gas) - Cabot Power Corporation (1998»; (3) Sandwich, Massachusetts (addition

of new gas turbines - Mirant Canal II, LLC (2001»; (4) Dracut, Massachusetts (750 MW

generating facility (gas) - Nickel Hill Energy, LLC (2000»; (5) Bellingham,

Massachusetts (700MW generating facility (gas) - IDC Bellingham Corporation (1999»;

and(6) Brockton, Massachusetts (270 MW facility (gas) - Brockton Power, LLC (2000»

(Exh. EFSB-G-27(S), Attachment I, App. A at 2-2 to 2-3). After reviewing these six sites,

MMWEG concluded that the Medway, Everett, and Sandwich sites were not viable options

(llL). According to MMWEC, using the Medway site would have required purchasing an

existing facility, and using the Sandwich site would have required repowering an existing

generating facility that would have twice the operating capacity of the proposed facility

(id.). The Everett site was not available to a third party developer (id.).

For the SBEC site and the remaining three alternative sites, MMWEC established

twelve criteria to review and rank these options: (I) site availability and potential for

development; (2) availability of existing and adequate site access; (3) proximity to electric

transmission lines; (4) proximity to natural gas transmission pipelines; (5) proximity to

fuel oil pipelines or other fuel oil delivery infrastructure; (6) availability of adequate water

supply; (7) availability of an industrial sewer connection; (8) site zoning and compatibility

of the facility with surrounding land uses; (9) distance from wetlands and other sensitive

environmental resources; (10) existence of site buffers, distance from residences and/or

commercial activity; (11) potential for noise impacts; and (12) probability of community

support (Exh. EFSB-G-27(S), Attaclunent I, App. A at 3-2).

MMWEC indicated that it evaluated each potential site using each criterion

measured on a scale of zero to ten, with ten representing the best combination of

environmental characteristics and low mitigation costs (Exh. EFSB-G-27(S), Attachment

1, App. A at 4-1 to 4-2). Accordingly, the maximum potential score for each site was 120

(id.).
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1. SBEC Site

MMWEC stated that the SBEC received the best score (100) (Exhs. MMWEC-I, at

4-8, App. A at 4-2; EFSB-G-27(S), Attachment I, App. A at 4-2). According to

MMWEC, this score resulted from numerous favorable attributes of the SBEC site,

including the fact that: (1) MMWEC owns the site; (2) the SBEC is presently used for

power generation; and (3) there is existing utility infrastructure on the site (Exh.

MMWEC-I, at 4-8). MMWEC stated that the infrastructure includes an electric

switchyard 'and transmission lines that have adequate capacity to handle an additional 280

MW, a high pressure natural gas transmission pipeline that has adequate capacity to serve

both the existing intermediate unit and the proposed facility, a fuel oil pipeline that has

sufficient capacity to serve both the existing intermediate and peaking units and the

proposed facility, a water main through which water from the SWSC can be supplied, and

a sewer line which connects to the Ludlow sanitary sewer system (Exhs. MMWEC-I, at 4­

8,4-9, App. A at 4-5, 4-4, 4-9, 4-10, 4-11; EFSB-G-27(S) Attachment I, App. A at 4-5, 4­

4,4-10,4-11).

MMWEC stated that the SBEC site also offers an access road, and is located in an

area zoned for industrial use, with the area surrounding the site generally devoted to light

industrial or commercial uses, so that construction and operation of the proposed facility

would be wholly consistent with surrounding land uses (id., App. A at 4-1, 4-9; Exh.

MMWEC-I at, 4-9, App. A at 4-13). MMWEC stated that in addition, the SBEC site is

large and well buffered (Ex!)s. MMWEC-I, at 4-9, App. A at 4-15; EFSB-G-27(S),

Attachment I, App. A at 4-5). To the west/southwest, a buffer is provided by the WARB

and wooded property owned by MMWEC (Exhs. MMWEC-I, at 4-9, App. A at 4-15;

EFSB-G-27(S), Attachment I, App. A at 4-5). On the west, the site is bounded by

property owned primarily by an industrial manufacturer (Exh. MMWEC-I, at 4-9). To the

east, a buffer is provided by a large hill on the site, and primarily wooded land (id.).

MMWEC further stated that the area in which MMWEC would construct the proposed

facility is largely cleared and covered by a parking lot or dirt/grass areas (Exhs. MMWEC­

I, at 4-8, App. A at 4-2; EFSB-G-27(S), Attachment I, App. A, at 4-2). According to

MMWEC, there is no history of oil releases and no indication of other hazardous materials

on the site (Exhs. MMWEC-I, at 4-8, App. A at 4-2; EFSB-G-27(S), Attachment I, App.

A, at 4-2).

MMWEC indicated that location of its proposed facility on the SBEC would

maximize the distance between the proposed facility and residences in the area (Exhs.

EFSB-L-8; EFSB-G-27(S), Attachment I, at 6). MMWEC stated that the distance
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between these residences and the proposed facility's major components would be over

one-half mile, with the exception of the oil storage tank, which would be approximately

1,800 feet from the nearest residence (Exh. MMWEC-I, at 4-9). MMWEC indicated that

the closest non-industrial neighbor to the SBEC is the Correctional Center, a 1,250 bed

correctional facility, which forms the northern boundary of the SBEC (ill). The distance

between the Correctional Center and the facility would be about 850 feet (ill).

MMWEC indicated that on the SBEC site itself, there are few significant environmental

resources, and that it would locate the facility in an area that would avoid all direct impacts

to the wetland resources that are in relatively close proximity to the proposed facility (Exh.

EFSB-G-27(S), Attachment I, App. A at 4-14).

2. Brockton Power Site

MMWEC stated that the alternate Brockton Power site received the second highest

score (89) (Exhs. MMWEC-I, at 4-8, App. A at 4-2; EFSB-B-G-27(S), Attachment I,

App. A at 4-2). According to MMWEC, favorable attributes included the fact that the

Brockton Power site is largely cleared and/or previously disturbed, and construction on the

site would require only minor re-grading (Exhs. MMWEC-I, at 4-10, App. A at 4-3;

EFSB-G-27(S), Attachment I, App. A at 4-3). MMWEC stated that the site is in an area

zoned Heavy Industrial, and power generation is a permitted use (Exhs. MMWEC-I, at 4­

10, App. A at 4-13; EFSB-G-27(S), Attachment I, App. A at 4-13). According to

MMWEC, this site has reasonable electric and natural gas interconnections available, and

also has treated sewage effluent that could have been used for the evaporative wet cooling

that MMWEC was considering at the time it performed its site study (Exhs. MMWEC-I,

at 4-10, App. A at 4-6, 4-8, 4-10, 4-11; EFSB-G-27(S), Attachment I, App. A at 4-6, 4-8,

4-10, 4-11).

MMWEC indicated that a drawback to the Brockton Power site is the less than

ideal access route to and from Route 24, the closest major highway (Exhs. MMWEC-I, at

4-10, App. A at 4-5; EFSB-G-27(S), Attachment I, App. A at 4-5). MMWEC indicated

that a further drawback is the likelihood that oil would need to be delivered by truck, using

this access route for such deliveries (Exhs. MMWEC-I, at 4-10, App. A at 4-9; EFSB-G­

27(S), Attachment I, App. A at 4-9). In addition, construction ofthe facility on thesite

would have required installation of a wastewater discharge main running to the Brockton

Advanced Water Reclamation Facility, which may have had impacts to bordering

vegetative wetlands along the Salisbury Plain River on the site (Exhs. MMWEC I, at 4-11,

App. A at 4-12; EFSB-G-27(S), Attachment I, App. A at 4-12).
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3. Nickel Hill Site

MMWEC stated that the alternate Nickel Hill site in Dracut received the third

highest score (76) (Exhs. MMWEC-I, at 4-8, App. A at 4-2; EFSB-G-27-(S), Attachment

I, App. A at 4-2). MMWEC stated that the Nickel Hill site is largely cleared and/or

previously disturbed, and construction on the site would require only minor re-grading..

(Exhs. MMWEC-I, at 4-11, App. A at 4-3; EFSB-G-27-(S), Attachment I, App. A at 4-3).

According to MMWEC, the Nickel Hill site is situated relatively close to two major

highways, Routes 110 and 1-93 (Exhs. MMWEC-I, at 4-11, App. A at 4-3). In addition, it

is in an area zoned for light industrial use and power generation is a permitted use (Exhs.

MMWEC-I, at 4-11, App. A at 4-13; EFSB-G-27-(S), Attachment I, App. A at 4-13).

MMWEC stated that the Nickel Hill site has reasonable, but not ideal, available electric

and natural gas connections, and water for the evaporative cooling contemplated by

MMWEC at the time of the site study could be obtained from the Merrimac River (Exhs.

MMWEC-I at 4-11, App. A at 4-6, 4-7, 4-10; EFSB-G-27-(S), Attachment I, App. A at 4­

6,4-7,4-10).

However, MMWEC indicated that use of the Nickel Hill site would require

purchasing or leasing the site, constructing a new I,500-foot access road from Route 110,

part of which would be within the 100-foot buffer zone of a wetlands area, and

constructing new sewer mains to connect with the Town of Dracut sanitary system. (Exhs.

MMWEC-I, at 4-11, App. A at 4-5,4-11,4-12; EFSB-G-27-(S), Attachment I, App. A at

4-5,4-11,4-12). MMWEC stated that because there are no fuel oil pipelines in proximity

to the Nickel Hill site, oil supply would require delivery by truck from Boston area oil

terminals approximately 30 miles away (Exhs. MMWEC-I, at 4-11, App. A at 4-9; EFSB­

G-27-(S), Attachment I, App. A at 4-9). Finally, MMWEC indicated that the original

Nickel Hill facility was subject to considerable local opposition, and MMWEC was

concerned that its proposed facility could be subject to a similar level oflocal opposition

(Exh. MMWEC-I, at 4-11, App. A at 4-18).

4. IDC Bellingham Site

MMWEC stated that the IDC Bellingham site in Bellingham, Massachusetts

received the loweSt score (59), in part due to a significant change in circumstances

following Siting Board approval of the original Bellingham facility in December 1999

(Exhs. MMWEC-I, at 4-8,4-12, App. A at 4-2, 4-16; EFSB-G-27-(S), Attachment I, App.

A at 4-2, 4-16). According to MMWEC, the originally approved Bellingham site was

subdivided, with the result that the Bellingham site considered in MMWEC's study was a
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much smaller parcel than the site originally approved by the Siting Board. (Exhs.

MMWEC-I, at 4-12, App. A at 4-16; EFSB-G-27-(S), Attachment I, App. A at 4-16).

MMWEC stated that this smaller parcel is currently wooded and thus would require

clearing (Exhs. MMWEC-I at, 4-12, App. A at 4-4; EFSB-G-27-(S), Attachment I, App.

A at 4-4). MMWEC also stated that there is less buffer between the smaller parcel and a

nearby residential community that opposed the original IDC Bellingham facility (Exhs.

MMWEC-I, at 4-12, App. A at 4-16, 4-18; EFSB-G-27-(S), Attachment I, App. A at 4-16,

4-18). In addition, MMWEC asserted that the smaller site has less favorable available

electric and gas interconnections (Exhs. MMWEC-I, at 4-12, App. A at 4-7, 4-8; EFSB-G­

21-(S), Attachment 1, App. A at 4-7,4-8).

MMWEC indicated that use of the IDC Bellingham site would require construction

of a new overhead transmission line crossing a wetland area to connect to a high voltage

transmission line owned by NSTAR (Exhs. MMWEC-I at, 4-12, App. A at 4-7; EFSB-G­

27-(S), Attachment I, App. A at 4-7). According to MMWEC, use of the Bellingham site

would require construction of a natural gas transmission pipeline to connect to a nearby

high-pressure natural gas transmission pipeline, and the acquisition of easements to permit

construction of the needed pipeline (Exhs. MMWEC-I, at 4-12, App. A at 4-8; EFSB-G­

27-(S), Attachment I, App. A at 4-8). Further, MMWEC stated that while the Bellingham

site is located relatively close to 1-495, construction of the MMWEC proposed facility at

the Bellingham site would require construction of an approximately 500-foot access drive

(Exhs. MMWEC-I, at 4-12, App. A at 4-5; EFSB-G-27-(S), Attachment I, App. A at 4-5).

MMWEC stated that there are no fuel oil.pipelines in proximity to the Bellingham

site, and the Town of Bellingham does not have the ability to provide an industrial sewer

connection for the site (Exhs. MMWEC-I at 4-12, App. A at 4-9.4-12; EFSB-G-27-(S),

Attachment I, App. A at 4-9,4-12). MMWEC further stated that, in contrast to the SBEC

site, it would have been required to lease the IDC Bellingham site, likely at a relatively

high cost, given that the owner may instead develop and lease the site for industrial use

(Exhs. MMWEC-I, at 4-12, App. A at 4-4; EFSB-G-27-(S), Attachment I, App. A at 4-4).

C. Analysis and Findings

The record shows that MMWEC conducted an in-depth evaluation of four sites, the

SBEC site and three other sites located in Massachusetts that previously had been

approved by the Siting Board for the construction of electric generating facilities.

MMWEC has presented twelve siting criteria it used to evaluate each of the four

identified sites, and a discussion of the manner in which it applied the criteria to each of
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the sites. We note that the range of environmental issues MMWEC evaluated is

comprehensive and does not exclude any significant factors associated with the proposed

site. Based on the circumstances of this case, the criteria MMWEC used are reasonable,

and reflect a reasonable approach to site selection. In applying the criteria, MMWEC has

shown the SBEC site to be preferable to the Brockton Power, Nickel Hill, and Bellingham

sites considering on balance site availability and potential for development, proximity to

electric transmission lines, proximity to fuel oil pipelines, availability of industrial sewer

connection, and the existence of site buffers, distance from residences and/or commercial

activity. MMWEC has also shown the SBEC site to be preferable, or comparable to, the

Brockton Power, Nickel Hill, and Bellingham sites in terms of the availability of existing

and adequate site access, zoning and compatibility of the facility with surrounding land

uses, and the probability of community support. MMWEC has also shown the SBEC to be

generally comparable to, or only slightly different from, the three alternate sites in terms of

proximity to natural gas transmission lines, the availability of adequate water supply, and

distance from wetlands and other sensitive environmental resources.

MMWEc.has identified advantages of using MMWEC's existing infrastructure at

the SBEC, which include electric transmission, natural gas, fuel oil, water and sewer

infrastructure. The Siting Board notes that re-use ofpreviously disturbed sites and use of

existing infrastructure can eliminate or minimize many of the environmental impacts

associated with industrial development. While the Siting Board also notes that the benefits

of re-use are necessarily site and facility specific, the Siting Board agrees that the scale,

nature, and physical attributes ofMMWEC's proposed facility are consistent with the

existing use ofMMWEC's SBEC.

The Siting Board notes that, in most cases, restricting the evaluation of alternative

sites to those approved by the Siting Board eight or more years ago likely will not

demonstrate that the applicant used a process that resulted in the selection of a site that

contributes to minimization of environmental impacts, and the cost of mitigating,

controlling, and reducing such impacts. In this case, where the applicant is proposing to

construct a generating facility which would be consistent with the scale, nature, and

attributes of an existing generating facility on the proposed site, the Siting Board finds that

the Applicant has overcome what otherwise might be a deficiency in its site selection

process.

The record shows that MMWEC would need to minimize, through limited use of

ULSD oil the proposed facility's air quality impacts. The record also shows, however, that

location ofMMWEC's proposed facility at the SBEC, on balance, would minimize its
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environmental impacts. These issues are discussed in Sections III.B through III.K, below.

Accordingly, the Siting Board finds that MMWEC's site selection process accurately

described the environmental, reliability, regulatory and other considerations, and resulted

in the selection of a site that contributes to the minimization of environmental impacts and

the costs of mitigating, controlling, and reducing such impacts.

III. ENVIRONMENTAL IMPACTS

A. Standard of Review

G.L. c. 164, § 69\4 requires the Siting Board to determine whether the plans for

construction of a proposed generating facility minimize the. environmental impacts of the

proposed facility consistent with the minimization of costs associated with the mitigation,

control, and reduction of the environmental impacts of the proposed generating facility. In

order to make this determination, the Siting Board assesses the impacts of the proposed

facility in eight areas prescribed by its statute, including air quality, water resources,

wetlands, solid waste, visual impacts, noise, local and regional land use, and health, and

detennines whether the applicant's description ofthese impacts is accurate and complete

G.L. c. 164, § 6914-

The Siting Board also assesses the costs and benefits ofoptions for mitigating,

controlling, or reducing these impacts, and determines whether mitigation beyond that

proposed by the applicant is required to minimize the environmental impacts ofthe

proposed facility consistent with the minimization of costs associated with the mitigation,

control, and reduction of the environmental impacts ofthe proposed generating facility.

Compliance with other agencies' standards does not establish that a proposed facility's

environmental impacts have been minimized.

Finally, the Siting Board assesses any tradeoffs that need to be made among

conflicting environmental impacts, particularly where an option for mitigating one type of

impact has the effect of increasing another type of impact. An assessment of all impacts of

a facility is necessary to determine whether an appropriate balance is achieved both among

conflicting environmental concerns and between environmental impacts and costs. A

facility proposal which achieves this balance meets the Siting Board's statutory

requirement to minimize environmental impacts consistent with minimizing the costs

associated with the mitigation, control, and reduction of the environmental impacts of the

proposed generating facility.
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B. Air Ouality

This section describes emissions and air quality impacts of the proposed facility,

compliance with existing regulations, and emission offsets proposed by MMWEC.

1. Applicable Regulations

MMWEC indicated that regulations governing the air quality impacts of the

proposed facility include National Ambient Air Quality Standards ("NAAQS") and

Massachusetts Ambient Air Quality Standards ("MAAQS");' New Source Review

("NSR") requirements; Prevention of Significant Deterioration ("PSD") requirements, and

New Source Performance Standards ("NSPS") (Exhs. MMWEC- I, at 5-I to 5-8; EFSB-O­

29(S), Attachment I, at 3-1). MMWEC indicated that all areas of the country are

classified as "attainment," "non-attainment," or "unclassifiable" with respect to NAAQS

for six criteria pollutants: sulfur dioxide (SO,), particulates (PM- I0),3 nitrogen dioxide

(NO,), carbon monoxide (CO), ground level ozone (OJ), and lead (Pb) (Exh. MMWEC-I

at 5-2 to 5-3). According to MMWEC, if a new source of air pollution is proposed in an

attainmentlunclassifiable area, it must meet PSD requirements. (id. at 5-3). If the source

is being built in a non-attainment area, it must meet the requirements ofthe Non­

Attainment NSR Program (id.).

MMWEC indicated that the SBEC is located in the Springfield area, which

presently is classified as "attainment" for SO, and NO" and "unclassifiable/attainment" for

CO and particulates (PM-2.5 and PM-IO) (Exh. MMWEC-I, at 5-3). Therefore,

MMWEC's proposed facility must meet PSD requirements. (id.) MMWEC stated that all

of Massachusetts is classified as moderate non-attainment for 8-hour ozone (Exh. EFSB­

0-29, at 3-2). Therefore, MMWEC's proposed facility must meet non-attainment NSR

requirements for the chemical precursors to ozone. Nitrogen Oxides (NO,) and volatile

,

J

The Massachusetts Department of Environmental Protection ("MDEP") has
adopted the NAAQS as the MAAQS (Exh. MMWEC- I, at 5-2 n. I2).

MMWEC stated that particulate matter is characterized according to size (Exh.
MMWEC-I, at 5-2, n.I I). Particulate matter having an effective aerodynamic
diameter of 10 microns or less is referred to as PM-I 0 (ill). Particulate matter
having an effective aerodynamic diameter of 2.5 microns or less is referred to as
PM-2.5 or "fine particulate" (id.). According to MMWEC, PM-2.5 is a subset
of PM-10 (id.).
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organic compounds (VOCs) and the proposed facility must achieve the Lowest Achievable

Emission Rate ("LAER") for NO, and VOCs, and procure emissions offsets (id at 5-6).4

MMWEC stated that the MDEP requires Air Plans Approval for all new fuel

combustion facilities meeting specific criteria (Exh. MMWEC-I, at 5-10). In addition to

requiring compliance with federal and state regulatory requirements, MDEP Air Plans

Approval requires the implementation of Best Available Control Technology ("BACT")

for each pollutant regulated as part of the Air Plans Approval process (id ; Exh. EFSB-G­

29(S), Attachment I, at 4-9).'

MMWEC stated that the Siting Board has established Technology Performance

Standards ("TPS") (Exh. MMWEC-I, at 5-11 to 5"12). A facility proponent must

demonstrate either that emissions from its proposed facility would comply with the TPS

emissions criteria, or provide data showing that the proposed facility would contribute to a

reliable, low-cost, diverse, regional energy supply with minimal environmental impacts.

G.L. c. 164, § 69J~.

MMWEC further stated that beginning in 2009, CO, emissions will be regulated in

Massachusetts under the Regional Greenhouse Gas Initiative ("RGGI"), which is a

cooperative effort undertaken by ten Northeast and Mid-Atlantic states to design and

implement a regional cap-and-trade program to control CO, emissions from power plants

in the region (Exh.. EFSB-G-29(S), Attachment I, at 3-6 to 3-7). MMWEC stated that its

proposed facility would be subject to the CO, reduction requirements of RGGI (Exh.

MMWEC-I, at 5-27).

Finally, MMWEC indicated that its proposed facility would be subject to the

federal acid rain deposition requirements (Exh. MMWEC-I, at 5-27). Pursuant to those

requirements, MMWEC would need to procure SO, allowances (id. at 5-27 to 28).

4

,

MMWEC stated that the EPA defines the LAER as the emission rate that reflects:
(I) the most stringent emissions limitation included in the implementation plan of
any state for a similar source unless the source proponent demonstrates such
limitations are not achievable; or (2) the most stringent emissions limitation
achieved in practice, whichever is more stringent (Exh. MMWEC- I at 5-6 n.l4).

MMWEC stated that Massachusetts BACT is based on the maximum degree of
reduction of any criteria pollutant that the MDEP determines is achievable, taking
into account energy, environmental, and economic impacts (Exh. MMWEC-I, at 5­
10).
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2. Baseline Air Ouality

MMWEC presented background air quality concentrations of criteria pollutants

based on recent air quality data collected by the MDEP at monitoring stations in Chicopee,

Springfield and Boston, approximately two, ten, and sixty miles, respectively, from the

SBEC (Exhs. MMWEC-I, at 5-13; EFSB-G-29(S), Attachment I, at 3-2; Tr. I, at 134-135,

138). According to MMWEC, the data for each criteria pollutant is from one of the three

MDEP monitoring stations, based on three years ofmonitoring, from 2004-2006 (Exh.

MMWEC-3, at 3-2,3-3; Tr. 1, at 134-135)." MMWEC indicated that the background air

quality values were below NAAQS for all criteria pollutants except ozone, which exceeded

the NAAQS by 14 micrograms per cubic meter ("J.LglmJ
") for the I-hour averaging period,

and by 12 J.LglmJ for the 8-hour averaging period (Exhs. MMWEC-3, at 3-3; MMWEC-5,

at 3-3).

3. Emissions, Impacts, and Compliance

The proposed facility stack height would be 150 feet, selected on the basis of

maintaining emissions impacts at acceptable levels, minimizing visual impacts and

complying with requirements imposed due to the proximity of the WARB (Exh.

MMWEC-5, at 3-26; Tr.t, at 66).

MMWEC stated that to reduce emissions, the proposed facility would use natural

gas as the primary fuel, ULSD oil as a secondary fuel, a highly efficient gas combustion

turbine, and advanced pollution control equipment (Exhs. MMWEC-I, at 5-14; MMWEC­

5, at 1-7; EFSB-G-29(S), Attachment 1, at 1-1 to 1-3; EFSB-RR-25; EFSB-A-I; EFSB-G­

15 Tr. 1, at 30, 37, 76). MMWEC stated that it expected that it would operate the proposed

facility on natural gas for most of the year and that operation on ULSD most likely would

be reserved for periods when the natural gas supply is curtailed or unavailable, or when oil

is less expensive than natural gas, i.e., the winter months (Exh. EFSB-RR-23). MMWEC

stated that it expects that typically the proposed facility would operate approximately 60

days per year on ULSD, primarily during the winter months (Exhs. EFSB-A-6; EFSB-A­

20; EFSB-RR-24). During natural-gas fired operation, the facility would employ a dry

low-NOx combustorfollowed.by selective catalytic reduction ("SCR") to control NOx

emissions (Exhs. MMWEC-3, at 3~8; EFSB-G-29(S), Attachment I, at I-I to 1-3). During

oil-fired operation, the facility would use water injection with SCR in the combustion

NOz, PM-2.5 and ozone are measured using the Chicopee monitoring station; PM­
10, SOz, and CO use the Springfield monitoring station; and Pb is measured using
the Boston monitoring station (Exh. MMWEC-3, at 3-3).
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turbine to control NO, emissions (Exh. MMWEC-3, at 3-8). In addition, the facility would

incorporate a CO catalyst to control emissions of CO (Exhs. MMWEC-5, at 3-16; EFSB­

G-29(S), Attachment I, at 1-3).

The proposed facility emissions in the Petition and the Air Plans were calculated

based on full load equivalent (8,760 hours per year of full operation), with operation on

natural gas for six months, and ULSD oil for six months (Exh. MMWEC-I, at 5-97 to 5­

98). In addition, MMWEC provided a number of projections of maximum potential

emissions from the proposed facility, based on operating at a 100% capacity factor and on

ULSD oil for 30, 60, and 120 days per year (Exhs. EFSB-RR-20; EFSB-A-17(S».

MMWEC stated that for each calculation, it assumed that the proposed facility would run

on natural gas during the remainder of the year (Exh. EFSB-RR-20). MMWEC provided

emission calculations for CO, SO" VOCs, NO" CO" and particulate matter and also

provided projections of maximum potential emissioI\s oflead and NHJ, based on a 100%

capacity factor and six months ofoperation on ULSD oil (Exhs. MMWEC-I, at 5-19;

EFSB-G-29(S), Attachment I, at 2-4).

MMWEC stated that, for purposes ofPSD review, the existing SBEC facility is

considered a major source, because it has the potential to emit greater than 100 tons per

year ("tpy") ofone or more attainment criteria pollutants (Exh. MMWEC-5, at 3-6 to 3-7).

MMWEC stated that it therefore performed a PSD major modification threshold analysis

for its proposed facility, which showed that because the predicted emissions ofPM/PM-IO,

CO, and NO would exceed the PSD review thresholds, MMWEC's proposed facility is

subject to PSD review (Exhs. MMWEC- I, at 5-5, MMWEC-5, at 3-7). MMWEC stated

that the key requirements for obtaining a PSD permit are a demonstration ofBACT, and a

demonstration of compliance with the NAAQS and PSD increments full.
MMWEC stated that BACT for the proposed facility would be determined by the

MDEP based on its review of the Air Plans Application, and by the EPA based on its

review of the PSD Permit Application (Exh. EFSB-A-4). MMWEC asserted that for

similar facilities, the MDEP has established that the use of natural gas as the primary fuel

and ULSD oil as the back-up fuel, is considered BACT (id.). MMWEC stated that it

would limit the sulfur content ofthe ULSD oil used as a secondary fuel to a maximum of

0.0015% wt. (Exh. MMWEC-I, at 5-11; EFSB-A-4; Tr. 2, at 270).'

-~

,
MMWEC indicated that ULSD oil has a maximum S02 emission rate of 0.0015
Ib/MMBtu, the same maximum SO, emission rate that MMWEC proposes for
natural gas (Exh. EFSB-A-4).
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MMWEC stated that the generating units currently located at the SBEC are a major

existing source of both NO, and VOCs, which are the chemical precursors to ozone (Exh.

EFSB-G-29(S), Attachment I, at 3-3). Consequently, for purposes of the Non-Attainment

NSR Program, the proposed facility would constitute a major modification to the SBEC if

p.otential emissions of NO, and VOCs would be equal to or greater than 25 tpy (id.; Exh.

MMWEC-3, at 3-8). MMWEC indicated that the projected emissions ofthe proposed

facility are greater than 25 tpy, therefore the proposed facility would be required to achieve

the LAER for NO, and VOCs, and procure emissions offsets (Exh. MMWEC-3, at 3-8; Tr.

1, at 42-43). MMWEC asserted that it would achieve LAER by using dry 10w-NOx

combustion and SCR for natural gas combustion, and by using water injection and SCR for

ULSD oil combustion (Exhs. MMWEC-3, at 3-8; EFSB-G-29(S), Attachment 1 at 4-2).

MMWEC stated that under the NSPS, the NOx standard for the proposed facility

when burning natural gas is 0.43 Ib/MWhr, and when burning ULSD oil is 1.3 Ib/MWhr

(Exhs. MMWEC-3, at 3-9; EFSB-G-29(S), Attachment 1, at 3-4). MMWEC projected that

NOx emissions of its proposed facility when operating on either fuel would be well below

the NSPS (2 ppmd on natural gas, 5 ppmd on oil) (llh). MMWEC state that the proposed

facility would meet the NSPS for S02, by using natural gas as the primary fuel and ULSD

oil as the secondary fuel (Exh. MMWEC-3, at 3-10). According to MMWEC, the sulfur

contents ofboth natural gas and USLD are well below the NSPS limits (id. at 3-9).

MMWEC indicated that it performed air dispersion modeling using the AERMOD

model in accordance with procedures approved by the EPA and MDEP for purposes of

evaluating the impacts ofproposed facility operation on ambient air quality (Exhs.

MMWEC-I, at 5-21;EFSB-G-29(S), Attachment I, at 5-1, App. E). MMWEC stated that

it performed the dispersion modeling to predict the concentrations ofpollutant emissions

witli operation at a variety of emission sources in the SBEC area, and considering the

topographical features in the SBEC area (Exhs. MMWEC-I, at 5-21 to 5-22; EFSB-G­

29(S), Attachment 1, at 5-1). MMWEC then compared the predicted concentrations to

significant impact levels ("SILs") defined by the EPA and MDEP for criteria pollutants

(Exhs. MMWEC-I, at 5-21 to 5-22; EFSB-G-29(S), Attachment I, at 5-1).8 Based onthis

comparison, MMWEC predicted that the maximum ambient air quality impacts would be

-~

8 The MDEP has not established separate SIL values for PM-2.5 (Exh. EFSB-G-29,
at 5-1).
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below SILs for all pollutants except PM-I 0 for the 24-hour averaging period (Exh. EFSB­

G-29(S), Attachment I, at 5_1).'

Since the SILs for the PM-IO 24-hour concentration are exceeded, MMWEC

conducted an interaction dispersion modeling evaluation to predict the maximum total

proposed facility concentrations for PM-lOin combination with other sources in the area

and background air quality (Exh. EFSB-G-29(S), Attachment I, at 5-2). These total

concentrations were then compared to the NAAQS for 24-hour PM-I 0 full. This analysis

was also conducted in acCOrdance with procedures approved by the MDEP, and focused on

those locations close to the SBEC where the predicted PM-1O 24-hour concentration is

greater than the SILs (ill). MMWEC stated that the analysis included the predicted

impacts ofthe proposed facility, the existing SBEC facility, and nine other regional

particulate emissions sources full. MMWEC stated that the analysis showed that the

resulting total concentration for 24-hour PM-IO would be below the NAAQS value of 150

ug/m' (ill).

MMWEC also conducted interactive modeling for PM-2.5 for both 24-hour and

annual concentrations using the same protocol described for PM-I 0 (Exh. EFSB-G-29(S),

at 5-2 to 5-3). MMWEC stated that the analysis showed that the resulting total

concentration for 24-hour would be equal to the NAAQS value of35 ug/m', and be below

NAAQS for the annual averaging period (id.). MMWEC explained that it based this

analysis on the use of filterable emissions only (Exh. EFSB-RR-l8). Based on an updated

directive from MDEP with regard to the draft air pennit, MMWEC recalculated the

predicted 24-hour PM-2.5 using the sum of filterable and condensable PM-2.5 (Exhs.

EFSB-RR-l8; EFSB-RR-20).1O The results of the analysis using both filterable and

9

10

The maximum predicted PM-l 0 24-hour concentration would be along the SBEC
site fence line (Exh. MMWEC-I, at 5-23). The area where the maximum predicted
PM-IO concentration would exceed the SILs would be limited to within one
kilometer of the proposed facility exhaust stack (Exh. MMWEC-5, at 3-22).

MMWEC explained that filterable particulate measurements are based on
extracting a measured volume flue gas sample through a probe, and then measuring
the amount of material collected on a glass fiber filter maintained at stack
temperature. Condensable particulate measurements are based on the amount of
material recovered in the same flue gas sample after the sample has passed through
the glass fiber filter. This "condensable" material is recovered by passing the
sample through water-filled impingers surrounded by an ice bath to cool the sample
gas to 20" C (68" F) or less. The solid (non-water) material collected in the
impingers and connecting glassware is then measured. MMWEC stated that this
test method is believed to produce artificially high measurements, because sample
gaseous substances, which would be gases in the atmosphere, are converted to

(continued...)
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condensable PM-2.5 showed that the predicted 24-hour PM-2.5 exceeded the NAAQS

(Exh. EFSB-RR-18). MMWEC stated that in response to the results of the modeling, it

modified the facility design so that subsequent modeling showed that total concentrations

of24-hour PM-2.5 using both filterable and condensable data would be equal to NAAQS .

(Exh. EFSB-RR-18).1I

The PSD New Source Review program also requires a demonstration that

MMWEC's proposed facility, in combination with other PSD increment-consuming

emission sources, would comply with the maximum allowable PSD "increment" (Exhs.

MMWEC-I, at 5-24; MMWEC-3, at 3-19). MMWEC presented the results ofa PM-IO

source interaction analysis for evaluation of PM-I 0 PSD increment compliance for the 24­

hour averaging period (Exh. MMWEC-3, at 3-20). The analysis included the predicted

impacts ofMMWEC's proposed facility, the existing SBEC intermediate and peaking

facilities, and the other regional PSD-increment consuming PM emission sources, and

showed that the resulting total concentration would be less than the maximum allowable

PSD increment of 30 ugim3 ilil at 3-19 to 3-20). The location of this maximum predicted

concentration is along the SBEC site fence line (Exh. MMWEC-5, at 3-23).

With respect to the TPS, the SitingBoard assesses the predicted emissions that

would be produced by the proposed facility when it operates solely on its "primary fuel"

(980 CMR § 12.03(1); EFSB-RR-25; Tr. I, at 76-77; EFSB-A-I). MMWEC stated that

natural gas would be the primary fuel for its proposed facility, and ULSD oil would be the

secondary fuel (Exhs. MMWEC-I, at ii; EFSB-G-29(S),Attachment I, at 3_4).12

MMWEC presented data comparing the TPS to the projected facility emissions rates,

based on the proposed facility operating on natural gas, at 100% load and at 50' F (Exhs.

EFSB-A-2, Attachment I; EFSB-RR-25). According to MMWEC, the predicted

emissions for the proposed facility based on natural gas as the primary fuel are below or

equal to TPS for all criteria pollutants (id.).13 MMWEC also indicated that it anticipates

lO(...continued)
particulates in the impingers. This may include some portion of the S02, NH3,

and/or NOx in the flue gas sample (Exh. EFSB-RR-20).

II

12

13

MMWEC modified its proposed project design features by reducing the length and
width of the high bay structure to fit more closely over the top of the proposed
project's heat recovery steam generator (Exh. EFSB-RR-18).
MMWEC asserted that natural gas is the primary fuel under all dual fuel scenarios
presented by the Company, ie., whether gas is proposed for six months, 120 days,
60 days or 30 days per year (Exhs. EFSB-RR-25; EFSB-G-15).

The predicted emissions for PM-lO and PM-2.5 based on natural gas are equal to
(continued...)
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that the proposed facility would not result in any quantifiable emissions of any trace metals

while firing the primary fuel (Exh. MMWEC-I at 5-20 to 5-21). MMWEC indicated that,

as a result, the proposed facility would also meet the TPS for non-criteria pollutants (illJ.

As requested by EFSB staff, MMWEC also presented data comparing the TPS to

the projected facility emissions rates, based on the proposed facility operating on ULSD oil

at 100% load (Exh. EFSB-RR-25). According to MMWEC, the data shows that when

operating on ULSD oil for up to 120 days per year, the predicted emissions are below the

TPS for all pollutants except PM-IO and PM-2.5 (illJ. In addition, the data shows that

when operating on ULSD oil for up to 182.5 days per year, the predicted emissions are

above TPS for PM-I 0, PM-2.5,and VOCs (Exhs. EFSB-RR-25). MMWEC stated that,

in accordance with the most recent MDEP policy, the PM-I 0 and PM-2.5 values for these

calculations reflect the sum of filterable and condensable particulate matter (id.).

However, MMWEC asserted that the methodology for measuring particulate matter that is

set forth in the TPS regulations, 980 CMR §12.03, may require measurement ofjust

filterable particulate matter and that when the PM-1O and PM-2.5 values are measured on

the basis ofjust filterable particulate matter using ULSD for up to both 120 days and 182.5

days, the TPS for PM-IO and PM-2.5 are met (Exh. EFSB-A-2; EFSB-RR-25).14

4. Offset Proposals

MMWEC stated that the need to acquire NO, and VOCs offsets are dictated by

Non-Attainment NSR requirements as implemented in Massachusetts through the MDEP

Air Plans Approval process (Exh. MMWEC-5, at'3-26; EFSB-G-29(S), Attachment 1, at 3~

3). Offsets for NO, and VOCs are required at aminimum ratio of 1.2:1 in areas classified

as serious non-attainment for ozone (Exh. EFSB-G-29(S), Attachment 1, at 3-3). The

MDEP requires an additional 5%, bringing the effective minimum ratio to 1.26:1 (illJ.

According to MMWEC, emissions reductions from shutting down an existing source, or

curtailing its operation, can be used as offsets if the reductions are demonstrated to be real,

13(...continued)
TPS when calculated using the sum of filterable and condensable particulate
matter; when only filterable matter is measured, the particulate emissions are below
TPS (Exhs. EFSB-A-2; EFSB-RR-25).

14 MMWEC stated that using filterable plus condensable particulate matter typically
produces a higher measurement than when using just filterable particulate matter,
which in some cases may be twice as high as a measurement using just filterable
particulate matter (Exh. EFSB-RR-20). MMWEC informed the Siting Board that
the EPA is suspending the use of condensable particulate measurements due to
concerns over the accuracy ofthe condensable test (Tr. I, at 530).
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surplus, pennanent, quantifiable, and federally enforceable (Exh. MMWEC-5, at 3-26).

MMWEC stated that it would obtain the required NO, and VOCs offsets through contracts

with facilities with qualifying shutdowns or surplus emission credits and that a sufficient

supply of these offsets exists in the region (Exhs. MMWEC-3, at 3-8; EFSB-O-29(S),

Attachment I, at 3-3).

MMWEC stated that its proposed facility would be subject to the federal acid rain

deposition requirements, and that it would need to procure SO, allowances under the

requirements (Exh. MMWEC-5, at 3-28). MMWEC indicated that because there is a

robust national market for SO, allowances, and facility emissions of SO, are predicted to

be very low, it anticipates that acquisition of SO, allowances would not be problematic

(ill).

MMWEC indicated that, assuming a 100% capacity factor, the calculated annual

CO, emissions of the proposed facility would be: 1,224,513 tpy if the proposed unit runs

on ULSD for 30 days per year (with operation on natural gas for the balance of the year);

1,258,390 tpy if the proposed unit runs on ULSD for 60 days per year; 1,326,145 tpy if the

proposed unit runs on ULSD 120 days per year; and 1,380,728 tpy if the proposed unit

runs on ULSD 182.5 days per year (Exh. EFSB-RR-20, Table RR-20-2).

MMWEC indicated that under ROG!, MMWEC would be required to purchase or

obtain 100% of all CO, allowances, or offsets, necessary to operate the proposed unit (Exh.

EFSB-A-24). MMWEC stated that while it expects the ROOI requirements to supersede

the previous Siting Board requirements relating to CO, offsets, it would comply with the

ROG! requirements as well as any other requirements that might be imposed by the Siting

Board with regard to CO, emissions (Exh. MMWEC-!, at 5-27).

[259]



EFSB 07-6

SBEC Project Emissions Impacts (Based on 6 months gas and 6 months ULSD)

Page 21

Averaging
IVIaXlmum ISlL BacKground llVIaXlmum Lummmallve INAAIJI; Lompamon

Period
Predicted Total of Impact

Project Modeled

Impact Sources

I'glm3
I'glm.5 I'glmJ I'glmJ

1N02 Annual
U.b) I IUU t1elow:S1L

CO I-Hour
F/J LUUU . 4U,UUU t1elow:SIL

CO 8-Hour
JU7 5UU W,UUU t1elow:SIL

Kroc N/A
N/A N/A No 'x'

PM-IO 24-Hour
IOxceeas "IL

12.8 5 53 25.1 78.1 150 but w/in

NAAQS
'M-W

Annual
.~u I )U tlelow:SIL

PM-2.5 24-Hour
IL.L N/A LI 14 j) j) lOqual to

NAAQS
~M-L.,

Annual
U.)) N/A IU J.L U.L J) w/m ·x·

~02 3-Hour
1.4 L) I,JUU t1elow:SIL

~02 24-Hour
U./j ) jb) tlelow:SIL

S02 Annual
U.U4 I ~u Below:SIL

(Exhs. EFSB-G-29(S); EFSB-A-8; MMWEC-5; EFSB-RR-26)

5. Analysis and Findings

The record indicates that the proposed facility would provide efficient baseload

power based on dual-fuel combustion turbine technology using natural gas as the primary

fuel and ULSD oil as a secondary fuel. The record indicates that emissions .from the

proposed facility would cause 24-hour PM-2.5 concentrations to increase from 22.8 uglmJ

(66% ofNAAQS) to 35 uglmJ (100% ofNAAQS) and annual PM-2.5 concentrations to

increase from 12.65 uglmJ (84% ofNAAQS) to 13.2 uglmJ (88% ofNAAQS).

Concentrations of other parameters would also increase, but by amounts that are a smaller

percentage ofNAAQS and to levels that remain well below NAAQS. Based on modeling

analyses provided by MMWEC, ambient impacts also would be below all established SILs

for pollutants other than PM, and below the SIL for annual PM-IO. However, ambient

impacts would exceed SILs established for 24-hour PM-I 0 and we note that it may exceed

the pending SILs for PM-2.5.

The record shows that the proposed facility is expected to meet applicable air

quality standards, including ambient air standards, new source standards, performance
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standards, and design standards. The MDEP and EPA would evaluate compliance with

LAER and BACT, and overall compliance with air quality regulations as part of the Air

Plans Approval process. Further, MMWEC proposes to acquire SO, allowances, and to

obtain the NOx and VOC offsets necessary to meet requirements for ozone non-attainment

through a contract with facilities with qualifying shutdowns or surplus emission reduction

credits.

The record shows that the proposed facility would have the potential to emit

1,224,513 tpy of CO, running on ULSD for 30 days per year; 1,258,390 tpy of CO,

running on ULSD for 60 days; 1,326,145 tpy of CO, running on ULSD for 120 days; and

1,380,728 tpy of CO, running on ULSD for 182.5 days.

The record demonstrates that when operating on natural gas, MMWEC's proposed

facility would meet all of the TPS for criteria pollutants as set forth in 980 CMR § 12.00

based on measuring filterable and condensable particulate matter. The Siting Board notes

that the TPS regulations call for analyzing the predicted emissions of a facility on its

primary fuel. However, in this case, due to MMWEC's initial proposal to operate for up to

six months on ULSD, the Siting Board requested additional emission information to

supplement the gas-firing TPS data provided by the Company, allowing consideration of

primary and back-up fuel use. The record demonstrates that when operating on ULSD oil

for 60 or 120 days per year, the proposed facility would meet the TPS for all criteria

pollutants except PM-2.5 and PM-IO, based on combined gas-fired and oil-fired operation

and on inclusion of both filterable and condensable particulate matter, and would meet the

TPS for all criteria pollutants based on measuring filterable particulate matter only. The

record further demonstrates that when operating on ULSD oil for 182.5 days per year, the

proposed facility would: (I) not meet TPS criteria for PM-2.5 and PM-1O for combined

gas-fired and oil-fired operation, based on including both filterable and condensable

particulate matter; and (2) would not meet the TPS for VOCs.

The Company has indicated that, in most years, it expects to operate mostly on gas,

with approximately 60 days of operation on ULSD. However, MMWEC has proposed to

operate on ULSD for up to a significantly larger number of days per year as a maximum

limit - - up to 182.5 days according to its Petition as well as its Air Plan Application. To

the extent such maximum ULSD-fired operation were to occur in any year, versus

MMWEC's expected ULSD-fired operation of approximately 60 days in most years, air

quality impacts related to facility emissions of some pollutants - - including facility

emissions of PM - - also would be greater in that year based on emission rates ofULSD

versus gas.
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The Siting Board is concerned about the potential for such additional impact with

respect to PM-lO and PM-2.5, given modeled worst case conditions that equal or approach

NAAQS. The Siting Board notes its concern reflects modeled conditions for both the

annual and 24-hour NAAQS for PM-IO and PM-2.5, in that (I) the facility's annual

emissions of those pollutants in a particular year actually are increased with greater ULSD­

fired operation, and (2) the facility's 24-hour emissions, while not necessarily increased,

could occur on more days over a particular year with greater ULSD-fired operation.

To limit emissions of criteria pollutants, including PM-lO and PM-2.5, the Siting

Board therefore directs MMWEC, for each calendar year, to limit operation of the

proposed facility on ULSD oil to : (I) no more than 60 days from January Ist to November

30 (but not during the ozone season); and (2) no more than 30 days for the month of

December; provided that this limitation on operation on ULSD oil will not apply when

natural gas is unavailable to operate the proposed facility (either due to gas transportation

disruptions, or supply disruptions or curtailment), and ISO"NE calls on the facility to

operate out of economic merit.

In addition, in order to reduce the potential emissions of PM, the Siting Board

directs MMWEC to submit to the Siting Board, prior to commercial operation, a PM

reduction measure plan including; (I) identification and description of PM reduction

measures that could be implemented in the vicinity of the SBEC; (2) the cost of such

measures; and (3) a proposal for MMWEC's participation in the implementation of such

reduction measures. 15

The record also shows that recently promulgated RGGI regulations would apply to

the proposed facility beginning in 2009. The Siting Board notes that, under the. RGGI

regulations, the requirements for CO2 emissions offsets for MMWEC's proposed facility

would exceed existing Siting Board requirements for CO2 emissions mitigation. However,

in the event that the proposed facility commences operation prior to the implementation of

the RGGI requirements, the Siting Board directs MMWEC, before or within the first year

of operation, to provide the Siting Board with information demonstrating that either: (I)

15 The Siting Board notes that the MassClean Diesel program was launched in June,
2008. The MassClean Diesel program is a fully-funded statewide program
designed to reduce air pollution from school buses by providing for all eligible
diesel-powered schools buses in Massachusetts to receive retrofits at no expense to
school bus owners. As part ofMMWEC's filing, the Siting Board expects that
MMWEC would address the role it could take in assisting area school bus
companies to enroll in the MassClean Diesel program, ifwarranted. (see
http://www.mass.gov/dep/air/diesel/masscleandiesel.htm).
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RGGI implementation has commenced, and the proposed facility is in conformance with

RGGI; or (2) MMWEC has developed and implemented a CO, offset program consistent

with CO, emissions offset programs developed in previous cases before the Siting Board.

Accordingly, the Siting Board finds that, with implementation of the above

conditions, the air quality impacts of the proposed facility would be minimized.

C. Noise Impacts

This section describes the noise impacts ofthe proposed facility and mitigation

proposed by MMWEC.

I. Description

MMWEC stated that the MDEP Noise Policyl6 limits a new noise source to a 10

dBA increase above the ambient sound at the property lines of the new source and nearest

residences (Exh. EFSB-G-29(S), Attachment I, App. C, at 6). MMWEC also stated that

the MDEP Noise Policy prohibits the production of"pure tone" conditions, where anyone

octave band center frequency is 3 dBA or greater than an adjacent frequency band (id.) ..

MMWEC indicated that the Town of Ludlow zoning by-laws prohibits any "offensive

noise" that may be dangemus or detrimental to the neighborhood, but do not define

"offensive noise" (id. at 6-7).

MMWEC stated that it measured existing sound levels in the vicinity of the

proposed facility by conducting ambient sound level surveys at eight locations (Exhs.

MMWEC-I, at 5-79; ESFB-G-29(S), Attachment I, App. Cat 1-2). The eight locations

consisted of four SBEC property line locations and four residential locations (id. at 2; Exh.

MMWEC-3). MMWEC explained that the long-term sound measurements were taken at

property line locations only and consisted of continuous unattended measurements over a

IO-day period, while the short term measurements were taken at both property line

locations and residential receptors, and consisted of intermittent, 10-minute samples (Exh.

ESFB-G-29(S), Attachment I, App. C at 1).'1

16

17

MMWEC stated that the MDEP regulates the impact of new stationary noise
sources through its Air Quality Regulations, 310 CMR 7.10, and its Noise Policy,
DAQC Policy 90-001 ("MDEP Noise Policy") (Exhs. MMWEC-I, at 5-80; EFSB­
G-29(S), Attachment I, App. C, at 6).

MMWEC stated that it also measured ambient sound levels for separate day and
night periods at residential receptors (Exhs. ESFB-G-29(S), Attachment I, App. C
at 3-4; ESFB-N-12(S».
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MMWEC stated that it determined L90
18 noise levels for each short-term monitoring

period and for each hour of each long-term monitoring period, as an indicator of

background noise over the daily cycle (Exh. ESFB-G-29(S), Attachment I, App. C at 3-4).

MMWEC stated that for the property line locations, in order to avoid unusually quiet

hourly periods that may have occurred during the ten days of continuous monitoring,

MMWEC selected the ~o noise level for the one hour that was exceeded by 90% of the

hourly L90 measurements taken over 10 days, to represent ambient background sound levels

(Exhs. EFSB-N-12(S); EFSB-G-29(S), Attachment 1, App. C at 3; Tr. 3, at 364 - 370).

MMWEC referred to this methodology as the nominally lowest ~o (Exh. EFSB-N-12(S».

MMWEC asserted that this statistic represents a conservative estimate of the typical

background sound levels during the quietest nighttime periods (Exhs. EFSB-G-29(S),

Attachment 1, App. C at 3-4; EFSB-N-I2(S); Tr. 3, at 365, 367). MMWEC stated that the

results of its measurements indicated ambient ~o sound levels in the surrounding

community areas range from 32 to 41 dBA for the property line locations using continuous

monitoring, and from 24 to 36 dBA at residences using short-term intermittent

measurements (Exh. EFSB-G-29(S), Attachment 1, App. C at 5).

MMWEC stated that the sound generated by the proposed facility would result

from operation ofthe turbine generators, the heat recovery steam generator ("HRSG"),

transformers, the air-cooled steam condenser, and the air inlet chiller system (Exhs.

MMWEC-I, at 5-81 to 5-82; EFSB-G-29(S), Attachment I, App. C at 10). MMWEC

stated that each of these principal sound sources was evaluated in a computer model to

predict the impacts ofproposed facility operation at the SBEC property lines and at the

closest residences in each direction (Exhs. MMWEC-l, at 5-82; EFSB-G-29(S),

Attachment 1, App. C at 12; EFSB-N-2). MMWEC stated that the evaluation was

conducted on the basis of a "worst case" assumption that the proposed facility and the

existing SBEC intermediate and peaking facilities would operate simultaneously at full

load (Exh. MMWEC-I, at 5-82). MMWEC stated that simultaneous operation of the

proposed facility and the existing intermediate and peaking units would occur infrequently,

since the peaking unit operates at an annual capacity factor of approximately 5%, and the

intermediate unit operates at an annual capacity factor of approximately 20% (Tr. 3, at

18
~O is the sound level in dBA exceeded 90% of the time during the measurement
period. The 90th percentile sound level represents the nominally lowest level
reached during the monitoring interval and is usually influenced by sound of
relatively low level, but nearly constant duration, such as distant traffic or
continuously operating industrial equipment (Exh. MMWEC-l, App. F,
Attachment I, at 2).
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289-93). MMWEC further indicated that the peaking unit most likely would only operate

during the morning and evening peak and that the intermediate unit most likely would

operate throughout the day; neither unit likely would operate overnight (Tr. 3, at 291-292,

349).

MMWEC stated that the modeling predicted maximum increases in sound levels

over ambient noise levels at the four residential receptors ranging from zero to 5 dBA

(Exhs. EFSB-N-2; EFSB-N-16). MMWEC noted that it does not consider the Correctional

Center, 19 located near the north property line, a residential receptor; however, MMWEC

considered it as a sensitive receptor with respect to noise increases (Tr. 3, at 337).

MMWEC stated that the highest modeled increase over ambient noise levels, which would

occur based on the simultaneous operation ofthe proposed facility and both the existing

SBEC intermediate unit and peaking units, using the nominally lowest L90 was 10.45 dBA

at the SBEC north property line, adjacent to the pre-release center (Exhs. EFSB-N-2;

EFSB-RR-16(S); Tr. 3, at 377). MMWEC also stated that, when measured using the

lowest measured hourly ambient L90 levels from the continuous monitoring, rather than the

nominally lowest levels, the highest modeled noise increase at the north property line was

approximately 12 dBA (Exh. EFSB-N-13).

MMWEC reported that noise incre'lses at other SBEC property lines varied from 5

to 9 dBA based on the nominally lowest level method, and 12 to 13 dBA based on the

lowest measured hourly ambient Loo level method (Exhs.EFSB-N-13; EFSB-RR-16(S);

EFSB-G-29(S), Attachment I, App. C at 12). MMWEC asserted there are no sensitive

receptors in proximity to the other SBEC property lines (Exh. EFSB-G-29(S), Attachment

I, App. C, at 2). MMWEC indicated that, with the exception of the Correctional Center at

the north property line, the adjacent properties are either existing industrial uses, or vacant·

land that is zoned for industrial use (Exh. EFSB~G-29(S), Attachment I, App. C at 12).

MMWEC indicated that the noise increase at the north property line during the

quietest period would drop from 12 dBA to 10.05 dBA if only the proposed facility and the

intermediate unit were operating, and that the noise increase would drop to 8.47 dBA if

only the proposed facility were operating (Exh. ESFB-RR-16(S». MMWEC further stated

that special features relating to the Correctional Center would serve to mitigate the impacts

of the predicted noise increase (Exh. EFSB-RR-18). First, the windows in the Correctional

Center cannot open, and second, no one is allowed outside of the Correctional Center

- ~

19 The Correctional Center consists of two facilities, the maincorrection facility and a
pre-release center (Tr. 3, at 399-401). The pre-release center is located closest to
the north property line, and the noise measurements are modeled at the pre-release
center (Tr. 3, at 400-401).
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between the hours of midnight and 6:00 a.m. which coincides with the period when the

predicted 10.45 dBA or 12 dBA noise increases would occur (Exh. EFSB-RR-18; Tr. 3, at

344-350).

MMWEC stated that sound resulting from operation of the proposed facility would

be mitigated through facility design (Exh. MMWEC-I, at 5-81). MMWEC incorporated

the following proposed facility design features into its noise modeling: low noise air

cooled-condenser; low noise inlet air chiller tower; additional silencers for the stack and

combustion turbine air intake; placement of the combustion turbine, HRSG, steam turbine,

generators, boiler feed pumps, cooling water pumps, and other auxiliary equipment within

the power plant addition; and enclosures for the combustion turbine, steam turbine, and

generators within the power plant addition (Exh. EFSB-29(S), Attachment I, App. C at

II ).

MMWEC indicated that additional mitigation options may exist beyond the facility

design features described above and referred to those options as Best Available Noise

Control Technology ("BANCT") I, BANCT 2, and BANCT 3 (Exhs. EFSB-RR-16;

EFSB-RR-16(S». MMWEC stated that BANCT I would consist ofutilizing additional

duct silencers in the exhaust outlet or stack (Exhs. EFSB-RR-16; EFSB-RR-16(S».

MMWEC stated that the additional silencers would cost $1 million and achieve a decrease

of I dBA at the northern property line (ill). BANCT 2 would consist of using a lower

noise air-cooled condenser, and building a sound barrier on the north side of the gas

turbine transformer or specifying a lower noise transformer (id.). According to MMWEC,

the BANCT 2 option would achieve a decrease of 2 dBA at the north property line, but its

vendors stated that these reductions are not technically feasible (ill). MMWEC stated that

BANCT 3 would consist of a further reduction in HRSG noise, based on an even quieter

air-cooled condenser, and adding sound walls on the north side of the gas turbine

transformer and the inlet chiller cooling tower (ill). MMWEC indicated that the BANCT

3 option would achieve a decrease of 3 dBA at the north property line, but also is not

technically feasible @,,).

MMWEC stated that there would be noise associated with facility construction

(Exhs. MMWEC-I, at 5-81; EFSB-G-27(S), App. A at 4-13). MMWEC indicated that the

majority of the proposed project construction would occur during a daytime shift from

approximately 7:00 a.m. to 3:30 p.m., Monday through Friday (Tr. 2, at 242, 243).

MMWEC indicated that during some construction periods, multiple shifts and/or around­

the-clock activities might be required depending on labor availability, cost and type of

construction activity (Exh. EFSB-N-II; Tr. 3, at 393). MMWEC stated that a second,
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much smaller, nighttime shift might also be used on occasion (Tr. 2, at 242, 243).

MMWEC indicated that the construction activities that would be conducted at night would

consist primarily of welding, as well as continuous activities such as concrete pouring (Tr.

3, at 394). MMWEC explained that there would also be a Saturday day shift to ensure the

schedule is on track, but it would be much smaller than the weekday shift (Tr. 2, at 245).

MMWEC stated that the noise associated with construction occasionally would be

noticeable at the nearest property lines (Exh. MMWEC-I, at 5-81). At the more distant

residential properties, MMWEC predicted that noise assoCiated with construction would be

consistent with typical daytime background noise, and would have only ihinimal impacts

(id.; Exh. EFSB-N-II). MMWEC stated that with the exception of construction related

needs, such as concrete pouring, which must continue until completed, MMWEC would

mitigate noise associated with facility construction by: (I) limiting construction activities

producing significant sound to daylight hours, where possible; (2) limiting weekend

construction to Saturdays; and (3) requiring contractors to comply with all federal

regulations limiting noise from trucks and other powered equipment, and to keep sound

muffling devices in good repair throughout construction (Exhs. MMWEC-5, at'3-76;

MMWEC-I, at 5-81; EFSB-N-II). MMWEC reported that it had obtained the names and

addresses of residences and businesses within one mile of the SBEC site boundary, and

that it would notifY those residents and businesses ofplanned activities outside of normal

business hours that would be expected to generate excessive noise (Exhc EFSB-N-19).

MMWEC provided information regarding construction·related steam blows, stating

that steam blows would be completed within five days, with a maximum of four steam

blows per day (Exhs. EFSB-N'8; EFSB-N-17). MMWEC indicated that the steam blows

would last from ten minutes to four hours, depending on the size of the equipment being

cleansed by the steam blow (Exh. EFSB-N-8). MMWEC stated that the steam blows

would be carefully planned for the daylight hours on weekdays (id.).

2. Analysis and Findings

In priordecisions, the Siting Board has reviewed the noise impacts ofproposed

generating facilities for general consistency with applicable governmental regulations,

including MDEP's 10 dBA standard. Braintree Decision at 34; Southern Energy Canal II,

12 DOMSB 155, at 229 (2001) ("Southern Energy Canal II Decision"); Brockton Power,

10 DOMSB 157, at 217. In addition, the Siting Board has considered the significance of

expected noise increases which, although lower than 10 dBA, may adversely affect

existing residences or other sensitive receptors. Southern Energy Canal II Decison at 229;
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IDC Bellingham, 9 DOMSB 225, at 3I 1(1999) ("IDC Decision"); Sithe Mystic

Development LLC, 9 DOMSB 101, at 164 (1999) ("Sithe Mystic Decision"). In previous

cases where measured background and calculated facility noise levels at the most affected

residential receptors were neither unusually quiet nor unusually noisy, the Siting Board has

accepted or required facility noise mitigation which was sufficient to hold residential 40
increases to 5 to 8 dBA. IDC Decision at 3 I I; ANP Bellingham, 7 DOMSB 39, at 190­

196 (1998).

The record shows that MMWEC has provided a comprehensive measurement study

of ambient sound levels in the SBEC vicinity and predicted increases in sound levels

resulting from operation of the proposed facility. The record shows that with the noise

reduction features incorporated in the design ofMMWEC's proposed facility, noise

impacts at residences closest to the proposed facility, other than the Correctional Center,

would be at the most 5 dBA above ambient levels in the quietest nighttime hours, and

equal to or less than 5 dBA above ambient levels during the day/evening hours.

The record shows that simultaneous operation of the proposed facility and the

existing SBEC intermediate and peaking units potentially would increase noise at the

northern SBEC property line, the location of the Correctional Center, by: (a) 12 dBA

during the very early morning hours, which is based on the quietest six minutes of the

quietest hour of the 240-hour monitoring period; or (b) 10.45 dBA, using the nominally

lowest 40' which is based on the quietest six minutes of the quietest 24th hour of the

monitoring period. The record shows, however, that given the capacity factors of the

existing SBEC facilities, simultaneous operation of the proposed facility and the existing

facilities likely would occur infrequently.

The record shows that the Correctional Center is located at the northern SBEC

property line, and, therefore, may be subject to a 12 dBA (or 10.45 dBA, based on the

nominally quietest hour) noise increase. However, the record also shows that the residents

are not allowed outside of the Correctional Center during the early morning hours when

those increases might occur, and that the windows at the Correctional Center do not open.

Therefore, the record demonstrates that it is unlikely that any Correctional Center resident

would experience the 12 dBA (or 10.45 dBA, based on the nominally quietest hour) noise

increase.

The record shows that an additional noise reduction of I dBA at the northern

property line could be achieved at a cost of approximately $I million. The Siting Board

notes that, while the $ I million cost for the reduction of I dBA would be a small percentage

of total project cost, residents at the Correctional Center likely would not experience the
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potential 12 dBA (or 10.45 dBA, based on the nominally quietest hour) noise increase, and

therefore may not benefit from the I dBA decrease. The Siting Board also notes that this

potential increase would occur in the very early morning hours, with the simultaneous

operation ofthe proposed facility, the intermediate unit, and the peaking unit, and further

notes that it is unlikely that the peaking unit would be running during those very early

morning hours since the demand for electric power generation at that time is generally

lower. See Braintree Decision at 40. The Siting Board concludes, therefore, that, with

respect to the BANCT I option, the tradeoff of expenditure for likely mitigation of noise

impacts would not be cost effective.

The record shows that MMWEC is committed to limiting construction activities

producing significant sound to Monday through Friday from the hours of7:00 a.m. to 3:30

p.m. to the extent possible. The record further shows that while MMWEC anticipates the

possibility of construction work on Saturday and nighttime periods in order to maintain its

schedule, it would be limited to construction activities that do not produce significant

sound, such as welding. Based on the record, for both the possible nighttime and Saturday

daytime construction work, MMWEC antiCipates communicating with area residents if

planned construction activities outside of normal business hours would be expected to

generate excessive noise.

We note, however, the possibility of noise impact issues arising from construction

activities at times other than during MMWEC's typical workweek construction shift of

Monday through Friday, 7:00 a.m. to 3:30 p.m.. The Siting Board therefore directs

MMWEC to confine noisy construction activities to weekdays only, to the extent

practicable. Specifically, MMWEC may engage in any construction activities Monday

through Friday, during daylight hours, not earlier than 7:00 a.m. and not later than 5:30

p.m. Further, the Siting Board directs MMWEC to limit any necessary weekend

construction to Saturdays, between the hours of8:00 a.m. and 5:30 p.m., to the extent

practicable. Further, it is important that an outreach plan is in place to communicate with

the area residents in the event, although infrequent, of (1) planned construction events

outside of normal business hours, and (2) steam blows at any time. Consequently, the

Siting Board directs MMWEC, in consultation with the Town of Ludlow, to develop an

outreach plan for the proposed facility. The outreach plan should layout the procedures to

be used to notifY the public in particular locations about the scheduled start, duration, and

hours of construction outside of normal business hours, as well as steam blows at any time,

and should include information on complaint and response procedures and contact

information.
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Accordingly, the Siting Board finds that with the implementation of the above

conditions, the noise impacts of the proposed facility would be minimized, consistent with

minimizing costs

D. Safety

This section describes the safety impacts of the proposed facility with regard to

overall safety and the handling and storage of aqueous ammonia and the mitigation

proposed by MMWEC.

MMWEC asserted that the SBEC has an excellent safety history, and that it would

endeavor to continue this safety record in constructing and operating its proposed facility

(Exhs. MMWEC-l, at 5-118; EFSB-S-l; ESFB-S-3). MMWEC stated that chemicals and

related substances used in construction would be managed in accordance with all relevant

statutes and regulations, and that hazardous chemicals would be contained after use and

hauled off-site by a licensed contractor for environmentally safe disposal or re-use (Exh.

MMWEC-1, at 5-119).

MMWEC also stated that the proposed facility would include safety and emergency

systems to ensure safe and reliable facility operations, including: (1) containment basins or

dikes around all non-water storage areas; (2) placement of equipment and structures so as

to provide adequate access for fire fighting vehicles and equipment; (3) emergency

lighting, with backup power supply; (4) automatic shutdown systems with backup power

supply for the turbines, fuel supply and chemical systems; (5) fire-retardant building

materials; and (6) a self-sufficient fire protection system (Exh. MMWEC-l, at 5-119).

MMWEC stated that the SBEC site currently is enclosed by a security fence, and that a

guarded access gate provides 24_hour control of access to the site (id.; Exh. EFSB-S-12).

MMWEC further stated that as with the existing intennediate and peaking units, the

maintenance program would include provisions for regular visual inspections, preventative

maintenance checks, and continuous documentation of operating and maintenance

parameters (Exh. MMWEC-l, at 5-119 to 5-120). MMWEC also represented that a

comprehensive safety and health protection plan would be prepared prior to facility

operation, and as part ofthis plan, all new employees would be trained in emergency

procedures, including fire protection, first aid and cardiopulmonary resuscitation ("CPR")

(id. at 5-120; EFSB-S-IO).

MMWEC indicted that existing emergency response plans ("ERPs"), including a

Spill Prevention, Control and Countenneasure ("SPCC") plan, would be updated to include

the facility and would be coordinated with Ludlow ~mergency support services (Exhs.
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EFSB-S-3; EFSB-S-4). MMWEC stated that the updated ERPs would mirror the existing

ERPs, but would include sulfur hexafluoride ("SF6") emergency response procedures and

procedures regarding aqueous ammonia (Exhs. EFSB-S-3; EFSB-S-5). MMWEC

indicated that it expects to finalize the updated ERP's just prior to commercial operation

(Exh. EFSB-S-3).

I. Materials Storage and Handling

MMWEC stated that the proposed facility would use 19% aqueous ammonia for the

SCR, the pollution control device that would reduce NOx emissions (Exh. MMWEC-l, at

5-70). MMWEC indicated that the 19% aqueous ammonia would be stored in two 20,000

gallon above-ground tanks just to the west of the proposed ACC (id. at 3-11; Exh. EFSB­

RR-13; Tr. 3, 330).

MMWEC initially proposed that the ammonia tanks would be single-walled, and

would be located within a 10-foot high concrete-walled containment area capable of

holding 110% of the tanks' capacity (Exhs. MMWEC-I, at 3-11,5-70,5-100; EFSB-RR­

15(1 »). MMWEC indicated that the containment area would include two levels of

containment: (I) an upper level that would support the ammonia tanks and the ammonia

forwarding pumps, and would include a pitched dike floor draining to the lower level

containment area; and (2) a lower level that would include a sump with a heating element

to remove rainwater, snow and ice (Exh. EFSB-RR-15(1); Tr. 3, at 326). MMWEC

reported that in the event of a spill into the containment area, ammonia vapor would be

controlled by the deployment of spheres resting on the surface ofthe aqueous ammonia in

the lower-level dike containment area (Exh. EFSB-S-IO; Tr. 3, at 327). MMWEC stated

that the spheres would reduce the surface area of the ammonia by 90% (Exh. MMWEC-l,

at 5-100 to 5-101). MMWEC indicated that the entire ammonia truck unloading area and

diked containment area would be protected by a roof and that the roof, grate, and heated

sump would combine to guarantee the effectiveness of the ammonia containment area and

vapor-controlling spheres in all weather conditions, including snow and ice (Exh. EFSB­

RR-15(1».

MMWEC indicated that the two ammonia tanks would be located approximately

875 feet from the parking lot for the MMWEC office building, 1,000 feet from the

MMWEC office building, 1,250 feet from the nearest property line, 1,450 feet from the

nearest residential property (the Correctional Center), and 1,700 feet from the nearest

commercial facility (Exhs. EFSB-S-9; EFSB-RR-12). MMWEC indicated that it used the

EPA's Areal Locations of Hazardous Atmospheres ("ALOHA") model to predict the
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maximum one-hour averaged concentrations at the nearest public receptors for a worst­

case contingency ammonia release (Exh. MMWEC-l, at 5-102). MMWEC reported that,

based on the ALOHA model, the predicted ammonia concentration for a hypothetical

worst-case release (a complete tank failure) would be 56.3 ppm at the MMWEC office

parking lot, and would be 21.7 ppm at the Correctional Center (Exh. EFSB-RR-I2).

MMWEC interpreted the health effects of a worst-case release of ammonia from

the storage tanks usJng three methods: (I) American Industrial Hygiene Association

("AIHA") Emergency Response Planning Guideline ("ERPG"); (2) the Agency for Toxic

Substances and Disease Registry ("ATSDR") guidelines; and (3) the EPA airborne

ammonia concentration level health effect guidelines for emergency and planning purposes

(Exh. MMWEC- I, at 5- I 14 to 5- I 18). According to MMWEC, each guideline identifies a

range of ammonia concentration levels corresponding to health impacts and ability to leave

the ammonia exposure area (id.).

MMWEC reported that the AIHA guidelines define level ERPG-2, exposure of ISO

ppm for up to I hour, as the minimum level at which an individual wiIl experience or

develop irreversible or other serious health effects or symptoms (Exh. MMWEC- I, at 5­

114; Tr. 3, at 316).20 MMWEC reported that according to the ATSDR, exposure to 50

ppm for up to one day wiIl result in slight, temporary eye and throat irritation, but not

serious or long-term health effects or impaired ability to escape (Exh. MMWEC-I, at 5-

1 IS to 5-116; Tr. 3, at 322). According to MMWEC, the ATSDR guidelines state that

long-term health effects or impaired ability to escape wil\ result only from exposure at

levels exceeding 200 ppm for several hours (Exh. MMWEC-I, at 5-116). MMWEC also

stated that the EPA guidelines provide that long-term adverse health effects or impaired

ability to escape wiIl result only from exposure to a minimum of380 ppm for five minutes,

20 AIHA has developed ERPGs for a large number of chemicals that can potentially
be released into the air, including ammonia. A series of three EPRGs was
recommended for ammonia, including: (I) ERPG-3 level of750 ppm, which is
defined as the maximum airborne concentration of ammonia below which it is
believed all individuals could be exposed for up to one hour without experiencing
·or developing life-threatening health effects; (2) ERPG-2 level of ISO ppm, which
is defined as the maximum airborne concentration ofammonia below which it is
believed that nearly all individuals could be exposed for up to one hour without
experiencing or developing irreversible or other serious health effects or symptoms,
which could impair an individual's ability to take protective action; and (3) ERPG­
I level of 25 ppm, which is defined as the maximum airborne concentration of
ammonia below which it is believed that nearly all individuals could be exposed for
up to one hour without experiencing other than mild, transient adverse health
effects or without perceiving a clearly defined, objectionable odor.
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or exposure to 110 ppm for an hour (id. at 5-116 to 5-117). MMWEC noted that the odor

detection threshold for ammonia is approximately 5 ppm, with concentrations in the range

of I 0 to 50 ppm resulting in the detection of ammonia odors (id. at 5-114, 5-115).

MMWEC indicated that at 50 ppm concentrations odor perception could be accompanied

by eye, nose, and throat irritation (id. at 5-115).

MMWEC stated that, based on these guidelines, only one of the predicted worst­

case ammonia exposure levels, 56.3 ppm at the MMWEC offices parking lot, would

exceed any of the three threshold levels for long-term health effects or impaired ability to

escape (Exh. EFSB-RR-12).

MMWEC indicated that installation of double-walled tanks would result in a

$30,000 increase in the total cost of the storage system, and that enclosing the tanks would

result in a $175,000 cost increase (Exh. EFSB-RR-13). MMWEC stated that a leak would

most commonly result from a minor leak in a pipe fitting, and that a double-walled tank

would not protect against such a leak (id.; Tr. 3, at 330-331). MMWEC further stated that

if it enclosed the ammonia tanks, ammonia from the most common leak would concentrate

to levels that would pose a hazard to the MMWEC staff dispatched to isolate the leak, so

that enclosure would in that way actually increase the safety risk posed by a leak (Exh.

EFSB-RR-13; Tr. 3, at 33 I). Nevertheless, MMWEC has committed to installing double­

walled tanks to mitigate potential leak impacts (Tr. 3, 331).

MMWEC stated that its proposed facility would include construction of a 10.6

million gallon oil storage tank, which would be 48 feet high and approximately 200 feet in

diameter (Exh. MMWEC-I, at 3-9). MMWEC stated that the proposed fuel oil storage

tank would be located within a diked containment area capable of holding 110% of the

tank capacity (Exh. MMWEC-I. at 3-9). MMWEC further stated that it currently receives

fuel oil through the existing pipeline at the SBEC, which originates in New Haven,

Connecticut and that following placement of an oil order, there often is a wait of 3 to 6

weeks before delivery (id.). MMWEC opined that given this delay and given that the

proposed facility might be dispatched to run during a period of severe winter weather,

when natural gas supplies in New England are curtailed, demand for fuel oil is increased,

and the fuel oil pipeline is committed to other customers, operation of the proposed facility

requires a stored supply of oil (id.). MMWEC indicated that because it receives fuel oil

through the existing pipeline, deliveries by truck would be unnecessary, except for the

occasional delivery to run the emergency diesel generators (Exh. EFSB-G-4).
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2. Analysis and Findings

MMWEC has shown that it would have in place programs to ensure safety for

employees and the surrounding community during facility construction and operation.

MMWEC also has shown that it would store, handle and dispose of oil and other non-fuel­

chemicals properly and in accordance with applicable regulatory standards, and that it

would have in place secondary systems to contain oil and chemical spills or releases.

The record also shows that MMWEC proposes to store aqueous ammonia in two

double-walled 20,000 gallon storage tanks. The record shows that in the event of a worst­

case ammonia release, ammonia concentrations of approximately 56 ppm could occur in

the parking lot used by MMWEC employees, and that ammonia concentrations of

approximately 21.7 ppm could occur at the CorrectionalCenter. MMWEC has represented

that it would install double-walled tanks to provide further protection from exposure to

ammonia. In previous cases, parties have proposed aqueous ammonia tanks that were

either double-walled or enclosed ammonia tanks, or the Siting Board has required either

double-walled or an enclosure to protect the public from the effects of an ammonia spill.

Braintree Decision at 50; Southern Energy Kendall Decision, 11 DOMSB at 354;

Brockton Power Decision, 10 DOMSB at 226; Sithe Edgar Decision, 10 DOMSB at 97;

IDC Decision at 317-318; Sithe Mystic Decision at 166-167; ANP Blackstone Decision, 8

DOMSB I, at 179.

MMWEC has indicated that it intends to update its existing emergency procedures

and response plans to correspond to those found acceptable in earlier Siting Board

decisions; however, MMWEC has not yet developed such plans. Accordingly, the Siting

Board directs MMWEC to: (1) update its Emergency Response and SPCC plans consistent

with the operation of the SBEC; and (2) develop a plan with procedures to address the

delivery, transfer and storage of aqueous ammonia together with contingency response

plans.

Accordingly, the Siting Board finds that with the implementation of the above

condition, and with MMWEC's agreement to install double-walled ammonia storage tanks,

the safety impacts of the proposed facility would be minimized.

E. Water Resources

This section addresses the water-related impacts of the proposed facility, including:

(1) the water supply requirements and related impacts on water supply systems; and (2) the

water-related discharges (wastewater and storrnwater), and related impacts on wastewater
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systems, wetlands, and ground and surface waters, and the mitigation proposed by

MMWEC.

Page 36

I. Water Supply

MMWEC stated that its proposed facility would use water primarily for make up to

the small evaporative cooling tower, feedwater make up to the HRSG, and water injection

for NO, control during oil-fired operation (Exh. MMWEC-I, at 5_37).21

MMWEC indicated that water use at its proposed facility would vary depending on,

among other things, ambient temperature and the type of fuel (natural gas or ULSD oil)

being used (Exh. MMWEC-I, at 5-36). MMWEC initially projected that maximum

incremental water use would be approximately 122,000 gallons per day ("gpd"), assuming

an 83% capacity factor and 30 days per year of oil-fired operation (ilL. at 3-23; Exh.EFSB­

RR-4). MMWEC subsequently revised its projected capacity factor to 65% (Exh. EFSB­

RR-4(S); Tr. 3, at 429). MMWEC stated that, assuming the 65% capacity factor and 30

days per year of oil-fired operation, it. projected that incremental water use for the facility

would be 99,000 gpd, based, in part, on inlet cooling fOr the entire months of June through

September and 81,000 gpd in conditions not requiring inlet cooling (Exh. EFSB-RR­

4(8)).22 Assuming the 65% capacity factor and 60 days per year of oil-fired operation,

MMWEC projected that incremental water use for the facility would be 121,000 gpd,

based, in part, on inlet cooling for the entire months of June through September and

103,000 gpd in conditions not requiring inlet cooling (Exhs. EFSB-RR-17; EFSB-RR"22).

MMWEC noted that the predicted water usages are much lower without inlet cooling than

with inlet cooling, and further noted that the predicted usages with inlet cooling are

conservative, high-end estimates because inlet cooling may not be economic at a given

time, and thus might not be used to the extent assumed for those predictions (Exh. EFSB­

RR-17; Tr. 3, at 324).

21

22

MMWEC explained that the water that would be used in the steam cycle and for
NO, suppression during ULSD firing would come from the existing SBEC reserve
water storage tank and would be treated by the demineralizer system in the existing
power plant (Exh. MMWEC-I, at 5-37). The existing plant has a 500,000-gaUon
demineralized water storage tank (id.). To ensure capacity in the system and/or the
storage tank adequate to supply both the existing intermediate and peaking units
and the new facility, MMWEC would construct an additional demineralized water
storage tank (jQJ. The tank would have a capacity of450,000 gallons and be 48
feet high and 40 feet in diameter (id.).

Inlet air cooling may be employed when the ambient temperature exceeds 50 F
O

(typically during the four-month period from June through September) (Exh.
MMWEC-I, at 5-36).
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MMWEC stated that in May 2007, SWSC notified MMWEC that it would provide

MMWEC with an annual incremental water supply for MMWEC's proposed facility

averaging 122,000 gpd, or 44.53 million gallons per year (Exhs. EFSB-RR-5(1); EFSB­

RR-21). MMWEC represented that the SWSC noted that the proposed water consumption

allocation will have no impact on the Ludlow municipal water supply (Exh. EFSB-W-3).

MMWEC emphasized that the incremental 122,000 gpd is in addition to the water

supply currently provided by the SWSC for the existing intermediate and peaking units

(Exh. EFSB-RR-21). MMWEC also emphasized that the 122,000 gpd is not a maximum

daily limit for MMWEC's proposed facility, rather, it is the maximum average daily

increment over a one year period. (Exh. EFSB-RR-22; Tr. I, at 55-56). MMWEC stated

that because the average daily increment of 122,000 gpd is based on an annual limit, daily

usage ofthe proposed facility could fluctuate on a seasonal basis, with daily usage likely to

be lower than the average during the shoulder months, and higher than the average during

periods of extreme winter and summer weather (Exh. EFSB-RR-23). MMWEC stated that

the existing intermediate and peaking units have a maximum design use in excess of2.0

million gallons of water per day, but provided historical data showing that the actual daily

water consumption of the existing units has been much lower, averaging approximately

226,000 gpd (illJ. MMWEC further stated that it predicts that the existing intermediate

and peaking units will continue to experience low capacity factors (Exh. EFSB-RR-22).

MMWEC stated that when the incremental water allowance of 122,000 gpd for

MMWEC's proposed facility is added to the established maximum water consumption of

2.0 million gpd for the existing units, there is sufficient water available for the existing

units and MMWEC's proposed facility over the course of a year (id.).2J

MMWEC noted that its proposed use of an air-cooled condenser rather than wet

evaporative cooling for steam condenser cooling would minimize the proposed facility's

water consumption (Exh. MMWEC--I, at 5-36). MMWEC stated that water consumption

also would be reduced by using dry 10w-NOx combustion as opposed to steam or water

injection for the control of NOx emissions during gas-fired operation, and implementing

23 MMWEC indicated that in the unlikely event that its demands on any given day
exceeded SWSC's capacity to deliver water to MMWEC, MMWEC would use
water from the l2-million gallon reserve water tank at the SBEC (Exh. EFSB-RR­
17). This resource could be used for either the existing intermediate and peaking
facilities or the proposed new facility (Exh. EFSB-RR-22). MMWEC further stated
that although the water used to fill the reserve tank would be counted as part of
MMWEC's annual water limit, the tank would be filled during low water demand
periods, and thus would serve to protect against high demand days or periods (ill,;
Exh. EFSB-RR-17).
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increased cooling cycles (id.). In addition, MMWEC stated that it would recycle

stormwater from the oil storage containment dike' where the stormwater would be pumped

through an oil/water separator, and then directed to the existing service water system and

existing cooling tower (id.).

2. Wastewater Discharge

MMWEC stated that wastewater generated during operation of its proposed

facility, like wastewater generated by the existing intermediate and peaking units, would

consist primarily of process-related waste streams such as boiler blowdown, demineralizer

regeneration, cooling tower blowdown, oil-water separator effluent and miscellaneous

plant equipment drainage (Exhs. MMWEC-I at 5-39; MMWEC-5, at 3-62). MMWEC

estimated that daily wastewater discharge from the proposed facility would be

approximately 22,000 gpd and assuming a worst-case scenario, the maximum wastewater

discharge would be 74,000 gpd (id.).

MMWEC indicated that process wastewater would be discharged to the Ludlow

sanitary sewer system, which connects with the SWSC sanitary sewer system (Exhs.

MMWEC-I, at 5-39,3-26; MMWEC-5, at 3-62). MMWEC stated that prior to discharge,

demineralization wastewater, boiler blowdown, and wastewater passing through floor

drains in chemical storage and treatment areas would be treated in a wastewater

neutralization system (Exh. MMWEC-5, at 3-63). MMWEC further stated that wastewater

passing through floor drains. in other than chemical storage and treatmentareas would pass

through oil/water separators and that it would comply with all applicable pre-treatment

standards (id.). From the Ludlow municipal sewer system, the wastewater would travel

through the SWSC sewer system to SWSC's Bondi's Island Wastewater Treatment

Facility ("Treatment Facility") (Exh. MMWEC-5, at 3-64). MMWEC indicated that

SWSC has reported to MMWECthat: (I) the SWSC system has adequate capacity to

accept the projected wastewater discharges, including the project maximum daily

discharge; and (2) the Treatment Facility has adequate capacity to accept the project

wastewater (illJ.24 MMWEC indicated that construction of its proposed facility would

require MMWEC to update its existing industrial wastewater sewer connection permit

from SWSC and the MDEP for the additional volume of wastewater generated (Exh.

24 MMWEC stated that the Treatment Facility has a design average flow of 67 million
gallons per day, with average flows in 2004 and 2005 of43.1 and 47.2 million
gallons per day, respectively (Exh. EFSB-5, at 3-64).
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EFSB-W-2). MMWEC stated that the modification would take approximately one month

to procure (Exh. EFSB-W-8).

3. Stormwater Discharge

MMWEC indicated that a portion of the stormwater runoff generated by operation

ofthe facility would be discharged to the existing drainage system (Exhs. MMWEC-l, at

5-67; MMWEC-5, at 3-65). The remaining portion would be sheet flow directed to a

vegetated swale that would connect to a large retention basin to be constructed

immediately northwest of the proposed power plant addition (Exh. MMWEC-5, at 3-66).

MMWEC stated that it designed this basin to retain stormwater from 2 and la-year storm

events and to detain discharges for 25 and lOa-year storm events, and that it designed the

basin, and would maintain the basin, in a manner consistent with the MDEP's Stormwater

Management Policy (id.). MMWEC explained that the retention basin would be a "wet"

basin (intersecting the estimated high groundwater table elevation), with a flat bottom and

grassed slopes (id. at 5-63)."

MMWEC indicated that the existing stormwater collection system at SBEC

consists of "open" devices, including vegetated swales, ditches, and the retention pond

(Cooley Pond) and drainage system that empties into Cooley Brook (Exh. MMWEC-l, at

5-68). MMWEC indicated that the components of the new system would be established

with vegetated surfaces, with the exception of the catch basins, which would be located in

paved or graveled areas (iQ). MMWEC stated that drainage culverts would be used only

when necessary to convey collected stormwater under roadways that cross drainage

pathways (id.). According to MMWEC, appropriate structural devices, consisting of

headwalls, flared-end sections and/ or rock rip rap at culvert discharge points, would be

used to terminate the culverts in the vegetated drainage swales (id.).

MMWEC stated that during construction of its proposed facility, appropriate

measures would be taken to control stormwater runoff from the construction site so as to

protect wetland resource areas on and off the SBEC site, as well as surface and

groundwater resources (Exh. MMWEC-I, at 5-66). MMWEC indicated that these

measures would include the control of erosion and sediment transport by means of

properly placed silt fence and/or staked hay bales (id.).

-~

25 MMWEC stated that an oil-water separator would be installed in the basin, and that
the basin would include a V-notch weir discharge structure to regulate the flow of .
the stored run-offout of the impoundment (Exh. MMWEC-5, at 5-63).
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4. Analysis and Findings

The record shows that the SWSC has notified MMWEC that it would provide

MMWEC with an incremental water supply for MMWEC's proposed facility, averaging

122,000 gpd. The record shows that the incremental 122,000 gpd is not a limit on daily

consumption for the proposed facility, rather, it is the limit for the average daily increment

over one year. The record further shows that when this incremental water allowance is

added to the historical maximum water consumption of2.0 million gpd for the existing

intermediate and peaking units (for a total daily average maximum of 2.12 million gpd),

there is sufficient water available for MMWEC's proposed facility and the existing units

over the course of a year. The record also shows that there is a 12-million gallon reserve

water tank at the SBEC. The record demonstrates that in the event the proposed facility's

water supply demands exceed the SWSC capacity to deliver water to the SBEC, MMWEC

would be able to \lse water stored in the reserve tank.

The record demonstrates that operation of the proposed facility would result in the

discharge of relatively modest quantities of wastewater, and that the discharge would be

accomplished with no adverse effect to the Ludlow municipal sewer system or to the

SWSC system. The record also shows that MMWEC addressed the impacts of stormwater

discharge through development of a comprehensive stormwater management plan that

would minimize such impacts.

Accordingly, the Siting Board finds that the water resources impacts of the

proposed facility would be minimized.

F. Wetlands

This section describes the wetlands impacts of the proposed facility and

the mitigation proposed by MMWEC.

1. Description

MMWEC stated that there are five wetlands within 100 feet of the work area for

the proposed facility. (Exh. MMWEC-l, at 5-52).16 MMWEC further stated that four of

the wetlands are Bordering Vegetated Wetlands ("BVWs"), defined as freshwater wetlands

that border on creeks, rivers, streams, ponds and lakes (id. at 5-57). MMWEC explained

that BVWs have a 100-foot buffer zone fuh). MMWEC stated that it has limited facility-

26 MMWEC stated that it delineated the wetlands in accordance with the
methodologies described in the MDEP "Handbook on Delineating Bordering
Vegetated Wetlands" (March 1995) and the U.S. Anny Corps of Engineers
"Wetlands Delineation Manual" (January 1987) (Exh. MMWEC-l, App. D).
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related impacts to wetlands by siting the proposed facility addition and associated facilities

as far to the east and as close to the existing power plant as possible, and by using areas on

the SBEC site that are currently developed or previously disturbed (Exhs. MMWEC-I, at

5-62; EFSB-G-27(S), App. A at 4-14). The Ludlow Conservation Commission, which

administers the Town of Ludlow wetlands bylaw and the Massachusetts Wetlands

Protection Act, G.L. c. 131, § 40 has indicated to MMWEC that its proposed facility work

does not require the filing of a Notice of Intent ("NOI") (Exhs. EFSB-W-I; MMWEC-I, at

5-59).

MMWEC represented that none ofthe work proposed as part of its proposed

facility would alter or directly impact any wetlands (Exh. EFSB-G-27(S); App. A at 4-1).

However, MMWEC stated that some unavoidable impacts to the IOO-foot buffer zone of

the BVWs would occur as a result of necessary extensions of the existing oil and gas

pipelines, construction of the small building housing the chiller for inlet air cooling,

construction of the small evaporative cooling tower, installation of two step-up

transformers, and installation of one of two transition structures in the existing switchyard

(Exh. MMWEC-I, at 5-61). MMWEC stated that the area of the 100-foot buffer zone that

would be affected would total approximately 1.06 acres (44,866.8 square feet) in areas that

have been previously disturbed, are presently paved, gravel covered, or maintained as lawn

(id.; Exh. EFSB-W-5). In addition, MMWEC indicated that most of the impacts would

result from construction activities, and therefore would be temporary (Exh. ESFB-W-5).

MMWEC stated that the only identified permanent impacts to wetlands buffer zones would

result from installation of one of the transition structures in the switchyard and

construction of a small portion of the chiller building in an area of buffer zone that was

previously disturbed and currently is lined with crushed stone, and is maintained as lawn

(Exh. MMWEC-l, at 5-61).

MMWEC noted that, with the exception ofroad crossings, the proposed oil and gas

pipeline extensions would be above ground, which would result in fewer impacts to buffer

zones than below grade construction (Exhs. EFSB-G-6; EFSB-W-4).

MMWEC indicated that it would avoid alteration of wetland hydrology as a result

of stormwater runoff by directing a portion ofthe runoff along a grassed swale into a

retention basin that would act to recharge groundwater adjacent to on-site wetlands (Exh.

MMWEC-5, at 3-38) (see Section IILE.3, above). MMWEC stated that the remainder of

the stormwater runoff would be collected in storm drains, and discharged into Cooley Pond

(Exh. MMWEC-I, at 5-63). According to MMWEC, by splitting the discharge in this
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manner, wetlands on the site would receive an amount of runoff similar to the amount

generated by the existing power plant (id. at 5-63 to 5-64).

MMWEC stated that during the construction of the proposed facility, it would

protect against indirect impacts to wetlands caused by erosion and sedimentation by

employing best management practices until all disturbed areas were stabilized (Exh.

MMWEC-l, at 5-62). MMWEC indicated that these practices would include the

delineation of wetland resource areas using high visibility flagging prior to clearing and

grubbing; the use of silt fence and/or hay bales to control erosion following clearing, but

prior to grubbing and grading; and stabilization of disturbed areas using appropriate seed

mixes following construction (illJ.

2. Analysis and Findings

The record shows that MMWEC designed the facility layout to avoid wetland

areas and, to the extent possible, wetland buffer zones, with the result that there would be

no direct impacts to wetlands resulting from construction or operation of the proposed

facility. The record demonstrates that some unavoidable impacts to the lOa-foot buffer

zones of the BVWs would occur, but the impacts would occur in areas that have been

previously disturbed, and are presently paved, maintained as lawn, or lined with crushed

stone. Moreover, most of the impacts would result from construction activities, and

therefore would be temporary. The record shows that permanent impacts to the buffer

zones would result only from location in the buffer zones of a small portion of the chiller

building and one switchyard transition structure, both of which would be in previously

disturbed areas. The evidence shows that the Ludlow Conservation Commission has

determined that MMWEC is not required to file a Notice ofIntent for the proposed facility

work.

The record further demonstrates that MMWEC has developed a stormwater

management plan to prevent alteration of wetland hydrology as a result of stormwater

runoff following facility operation.

Overall, the record establishes that MMWEC has taken reasonable measures to

reduce the wetlands impacts associated with construction and operation of its proposed

facility, and that the limited impacts that would occur would be temporary in nature, or

would occur in previously disturbed areas.

Accordingly, the Siting Board finds that the wetlands impacts of the proposed

facility would be minimized.
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G. SQlid Waste

This sectiQn describes the SQlid waste and hazardous waste impacts Qfthe

proposed facility and the mitigatiQn prQpQsed by MMWEC.

Page 43

I. Description

MMWEC stated that in cQnnection with QperatiQn of the SBEC, it handles and

stQres wastes in accQrdance with applicable federal and state regulatiQns under a hazardQus

waste generatQr's license granted by the EPA (Exhs. MMWEC-I, at 5-69; MMWEC-5, at

3~68). MMWEC also stated that it maintains. a MDEP Class A recycling permit fQr

burning waste Qil fQr heat reCQvery in tWQ Qn-site waste Qil furnaces (Exh. MMWEC-I, at

5-69). MMWEC stated that it stQres all waste materials in a bunker that meets MDEP

requirements fQr hazardQus waste stQrage priQr tQ the materials being shipped QffCsite by a

licensed CQntractQr tQ a licensed treatment storage and dispQsal facility (illJ. MMWEC

further stated that upQn commencement Qf QperatiQn of its proposed facility, it WQuid

continue tQ use the services Qf licensed transporters and licensed treatment stQrage and

disposal facilities tQ dispose Qf any hazardQus or universal wastes generated (Exh.

MMWEC-5, at 3-70).

MMWEC projected that QperatiQn Qf its prQposed facility WQuld result in the

generatiQn Qf apprQximately 130 cubic yards Qf SQlid waste per year (Exh. EFSB-SW-I).

MMWEC alsQ projected that QperatiQn Qf the propQsed facility WQuid result in the

generatiQn Qf apprQximately 1,920 gallQns Qfwaste Qilliquid per year, mQst Qfwhich

WQuid be recycled Qr reclaimed by a hazardous waste contractQr (id.). MMWEC further

prQjected that facility operatiQn WQuid produce approximately 1,510 gallQns Qfwaste Qil

solids per year, cQmprised largely Qf crushed filters, soiled rags, and absQrbents (illJ.
AccQrding tQ MMWEC, estimates Qfpaper wastes are nQt easily calculated, as paper

wastes are cQmbined with paper wastes frQm MMWEC's office building priQr tQ pick-up

(id.). MMWEC stated that it based these waste estimates Qn the assumptiQn that the

prQposed facility WQuld generate apprQximately the same vQlume Qf waste as the existing

intermediate and peaking units (illJ. MMWEC indicated that nQ bQttQm ash would be

generated during QperatiQn Qf the proposed facility's combustiQn turbine (Exh.

EFSB-SW-2).

MMWEC stated that, as a pQlitical subdivisiQn Qfthe CQmmQnwealth, it is nQt

subject tQ the TQxics Use ReductiQn Act (id.). HQwever, MMWEC indicated it WQuld

work tQ mitigate the productiQn Qf SQlid and hazardQus wastes generated by its prQpQsed

new facility, as it wQrks tQ mitigate the productiQn Qf thQse wastes by its existing facilities
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(id.). MMWEC stated that its mitigation efforts include reclaiming waste oil for heat

recovery, and the recycling of paper, cardboard, batteries, and metals (Exh. EFSB-SW-3).

MMWEC stated that it would consider recycling construction wastes such as cardboard

and wood products (Exh. EFSB-SW-4). MMWEC did not provide an estimate of the

volume of solid waste thatwould be generated during facility construction (illJ.

2. Analysis and Findings

The record shows that to the extent possible, MMWEC would recycle, and

otherwise contract for proper disposal of, solid wastes generated by construction,

operation, and maintenance of its proposed facility. The Siting Board notes that although

the proposed facility at times would operate on ULSD fuel oil, such operation would not

generate bottom ash. The Siting Board further notes that MMWEC's commitment to work

within the Toxics Use Reduction Act, and to recycle, where possible, solid waste from

construction, maintenance, and operation of its proposed facility would contribute to,
minimizing the solid waste impacts of the facility. However, MMWEC has not detailed

specific targeted goals and recycling rates it would work towards meeting, both for

operational wastes and construction and demolition debris. As noted in prior decisions,

Massachusetts has developed a Massachusetts Solid Waste Master Plan, that sets forth a

specified state-wide goal for recycling municipal solid waste. Southern Energy Canal II

Decision at 214, 215; Southern Energy Kendall Decision at 330, 331.27 The Master Plan

was last updated in 2006. According to infonnation that appears on the MDEP website,

MDEP is in the process ofre-examining the Master Plan, starting with a series of

stakeholder meetings to begin in December 2008 (see

http://www.mass.gov/dep/publiclhearings/smwpmtgs.htm). The Siting Board encourages

MMWEC to work with Ludlow to develop a program with the goal of attaining the target

recycling rate for solid waste set forth in the most recent update available of the

Massachusetts Solid Waste Master Plan, at the commencement of construction, and to

work with its contractor to attain the maximum feasible recycling of construction and

27 The master plan referred to in the two Southern Energy Decisions was the
Massachusetts Solid Waste Master Plan 1997 Update, which had a state-wide goal
of 46 % for recycling ofmunicipal solid waste. Southern Energy Canal II Decision
at 214, 215; Southern Energy Kendall Decision at 330, 331. The master plan has
been revised twice since the 1997 Update: Beyond 200 Solid Waste Master Plan
and Solid Waste Master Plan - 2006 Plan Revision. The 2006 Plan Revision
provides for a 56% recycling rate (see
http://www.mass.gov/dep/recycle/priorities/dswmpuOI.htrn#swmp)
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demolition debris. The Siting Board directs MMWEC, prior to the commencement of

operation, to provide to the Siting Board a copy of its updated recycling plan, and to report

on its recycling rate for construction and demolition debris and its anticipated recycling

rate for operational wastes.

Accordingly, with the implementation of the above condition, the Siting Board

finds that the solid waste impacts of the proposed facility would be minimized.

H. Visual Impacts

This section describes the visual impacts of the proposed facility and the

measures MMWEC proposes to mitigate such impacts.

I. Description

MMWEC asserted that the existing power plant facility currently dominates the

scenery at the Stony Brook site (Exh. MMWEC-I, at 5-71). The existing SBEC site

consists of a power generating plant, switchyard, cooling tower, five large storage tanks,

administrative offices, and ancillary structures, \Vith three 150-foot stacks, and two shorter

stacks (id. at 3-1, 5-71). The proposed facility would include a new addition to the existing

power plant, 250 feet by 230 feet, with a maximum height of 118 feet, and one 150-foot

stack,18 feet in diameter (id at 3-9; Tr. 3, at 454),28 MMWEC indicated that the stack

height of the proposed new facility would be lower than the GEP stack height of 272.5

feet, primarily due to the proximity of the WARB (Exh. EFSB-V-2; Tr. 1, at 67).

MMWEC stated that the proposed facility would include a new ACC located to the west

and south of the new power plant addition, approximately 220 feet by 130 feet, and 85 feet

high (Exh. MMWEC-I, at 3-9).

MMWEC submitted an evaluation of the potential visual impacts of the proposed

facility (Exh. MMWEC-I, at 5-74 to 5-78). MMWEC selected three visual receptor

points, for each viewpoint MMWEC presented both a photograph of existing views

looking toward the site, and prepared simulations of the view with a rendering ofthe

proposed facilities Wi at 5-73 to 5_77).29 MMWEC explained that the appearance of the

proposed facility would be compatible with the appearance of the existing SBEC structures

28

29

MMWEC stated that the existing intermediate unit exhaust stacks are also 150 feet
tall, but are 15.5 feet in diameter (Tr. 1, at 66; Tr. 3, at 454).

The three views are from: (1) the Moody Street entrance to facility; (2) West Street,
near the intersection ofTank Farm Road; (3) and the Correctional Center (Exh.
MMWEC-I, at 5-73).
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(id. at 5-78). MMWEC asserted that the majority of the community would experience

only limited views of the top of the new stack, and that locations with views of the new

plant would be limited to isolated sections of West Street, Moody Street and the upper

floors of the Correctional Center (id. at 5-78; Exh. EFSB-V-I). Further, MMWEC

indicated that the SBEC site is located in a mixed industrial and commercial area, therefore

the appearances of the proposed facility would be consistent with structures in the

surrounding area (Exh. MMWEC-I, at 5_72).30

MMWEC stated that it would mitigate the limited visual impacts of its proposed

facility by painting the new facility structures a neutral color similar to existing structures

at SBEC (Exh. MMWEC- 1, at 5-72). 10 addition, MMWEC presented a landscaping plan

that it would use to minimize visual impacts (Exh. MMWEC-3, App. D, Drawing C6.l; Tr.

1, at 65-66). MMWEC stated that pursuant to the plan, it would install plantings, including

evergreen-screening shrubs near the transfonners and several trees behind the proposed

plant addition (Tr. I, at 65). MMWEC stated that its landscaping plan is consistent with

the predicted visual impacts of the proposed facility, the size of the SBEC site, and the

distance of the facility from major roadways (id. at 65-66). MMWEC explained that, due

to the location of the proposed facility in a remote industrial area, adjacent to MMWEC's

existing and larger facilities, it did not consider off-site landscaping necessary (Exh.

EFSB-V-4).

With respect to the new stack and navigational lighting, MMWEC provided a

determination by the Federal Aviation Administration ("FAA") requiring obstruction

lighting consisting of red flashing beacons equally spaced around the stack within 20 feet

ofthe top of the stack (Exh. EFSB-RR-I-S). MMWEC asserted that, with the exception of

adhering to the FAA requirements, the final lighting design for the proposed facility would

be determined through an open interactive process with the Town of Ludlow (Tr. I, at 68).

MMWEC analyzed the meteorological and operating conditions under which

visible exhaust plumes likely would emanate from the new stack, noting that the facility

does not include a wet cooling tower (Exh. EFSB-V-5). MMWEC explained that the stack

emissions do include moisture from the product of combustion and from water injected for

30 MMWEC represented that the closest scenic landscape areas are at least seven
miles to the north and northwest of the SBEC, in and around elevated terrain in the
vicinity ofMt. Tom State Reservation, the Connecticut River Greenway, Skinner
State Park, and Holyoke Range State Park (Exh. EFSB-V-6). According to
MMWEC, the scenic views in these areas are focused on the Connecticut River and
elevated terrain, with the result that construction ofthe proposed facility would
have a negligible impact on any views of the Ludlow area from these scenic
landscapes (id.).
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NOx control during oil firing (iQJ. MMWEC stated that the AERMOD model indicated

that a plume potentially could be present for one or more hours on 261 days, assuming all

hours were at the maximum oil firing condition (id.). In order to estimate the length of the

plume, an extreme cold weather measurement was used, where the plume was estimated to

be approximately 500 meters, therefore MMWEC asserted that on most days, the typical

plume length likely would be much shorter than the 500 meters (id.).

2. Analysis and Findings

The proposed facility would be located at a site - the SBEC -- that is presently used

for electric generation. The record demonstrates that land uses in the area around the

proposed facility site consist primarily of commercial and industrial uses. The proposed

site is 417 acres, which provides for a significant buffer based on distance, from most

directions, with the exception of the Correctional Center to the north. The record shows

that the proposed exhaust stack would be the same height as the stacks on the existing

intermediate unit and that the new facility structures, including the power plant addition

and ACC, as well as other elements such as the oil storage tank, ammonia storage and

delivery system, and demineralized water storage tank, would be integrated with the

existing structures. Further, the new facility would be painted a neutral color similar to the

existing structures to minimize the visibility of the new structures. On-site landscaping,

including evergreen-screening shrubs and trees, would further limit visual impacts of these

components.

The record demonstrates that MMWEC analyzed the potential visual impacts of the

proposed facility at three receptor locations in the surrounding area. For each receptor,

MMWEC submitted a viewshed showing the current view from that location, and a second

viewshed showing future views with the proposed facility. The viewshed analysis

indicates that, where not fully screened, views of the proposed facility would be similar to

views ofthe existing facility and that the majority of the community would experience

only limited views of the top of the proposed facility exhaust stack. Further, views of the

proposed power plant addition would be limited to isolated locations on Moody Street,

West Street, which are areas of commercial and industrial use, and the upper floors of the

Correctional Center.

Accordingly, the Siting Board finds that the visual impacts of the proposed facility

would be minimized.
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1. Traffic Impacts

This section describes the traffic impacts associated with the proposed facility, and

potential mitigation measures.

I. Description

MMWEC stated that its proposed facility would be located on the SBEC site at the

end of Moody Street in Ludlow (Exh. MMWEC-l, at 3~1). MMWEC stated that Moody

Street can be accessed from either Holyoke Street, an unsignalized intersection; or from

West Street, also unsignalized, by way of Stony Brook Street and Westover Street (Exhs.

MMWEC-3, App. J at 1-2; EFSB-T-l; Tr. 2, at 236),31 MMWEC indicated that it would

direct construction workers to use the Route 29 I and Exit 6 of the Mass Pike to access the

route to Moody Street (Exhs. EFSB-T-2, EFSB-T-3).

MMWEC indicated that it determined existing traffic conditions in the SBEC area

by conducting traffic counts at four local intersections considered the most likely to be

affected by facility traffic: Holyoke Street/Moody Street (unsignalized); Holyoke

Street/West Street (signalized); Mass Pike Exit 6 Ramps/Burnett Road (signalized); and

Burnett Road/First Avenue (signalized) (Exhs. MMWEC-I, at 5-84, App. G at I; EFSB-T­

5). MMWEC stated that the traffic counts showed that acceptable operating conditions

currently exist at the three signalized intersections for both peak morning and afternoon

conditions (Exh. MMWEC-3, App. J at 6). MMWEC stated that the counts showed that at

the unsignalized Holyoke Street/Moody Street intersection, failure conditions currently

exist for vehicles exiting Moody Street during both morning and afternoon peak hours, due

to the high volumes of through traffic on Holyoke Street (idV2

MMWEC stated that there would be 325 workers on site during the peak of

construction and that approximately 10% would use car pooling (Tr. 2, at 220-221). The

traffic analysis calculated that 260 ofthe workers would be using the Holyoke

_1

31

32

There is also a second access gate at the SBEC site, the Randall Road gate, which
is used as a secondary access option (Exh. EFSB-T-I; Tr. 2, at 240-241). The
Randall Road gate is the planned point of access for the 60 existing daytime on-site
SBEC employees (Tr. 2, at 240-241). Raridall Road is located off of West Street.

Traffic is characterized by determining the "Level of Service" ("LOS"), which is a
quantitative measure of the wait times and congestion at intersections, ranging
from A to F, with F representing failure (Exh. MMWEC-3, App. J at 5-6). All
LOS measurements, with the exception of LOS F, provide a specific numerical
measurement, in seconds, corresponding to the delay (id.). However, an LOS F
measurement is recorded as a singlemeasurement, which is designated as greater
than 50 seconds, for an unsignalized delay (id. at 7).
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Street/Moody Street intersection to access the site (id. at 236).33 MMWEC testified that in

the event that workers have to wait too long at Moody Street to exit onto Holyoke Street,

they may seek alternative routes through the neighborhood to the west of Moody Street (id.

at 237-240).

MMWEC predicted that during the peak construction period, approximately 154

vehicles would enter and exit the SBEC during the peak morning and afternoon commuter

traffic hours Monday through Friday (Exh. MMWEC-3, App. J at 13).34 MMWEC based

this prediction on the assumption that 50% of the construction workforce would travel

during peak commuter traffic hours ("50% assumption") (Tr. 2, at 231). MMWEC stated,

however, that this was an extremely conservative assumption because the peak morning

traffic hours on local roadways begin after 7:15 a.m., while the normal construction day

shift would begin at 7:00 a.m., with the construction workers arriving from 6: 15 to 7:00

a.m. (id. at 233-34). Similarly, the peak afternoon traffic hours on local roadways begin

after 4:30 p.m., while the construction day shift normally would end at 3:00 p.m. (id.).

MMWEC also based its predictions on the assumption that eleven construction delivery

trucks, out ofan estimated 10-14 daily, would enter and leave the construction site during

morning and afternoon peak traffic periods, although MMWEC considered that to be

conservative (Exh. EFSB-T-4).

Based on the above assumptions, MMWEC estimated that the LOS at the three

signalized intersections would not change as a result of this predicted construction-related

traffic (Exh. MMWEC-3, App. J at 13). MMWEC further predicted that the failure

conditions at the unsignalized intersection of Holyoke Street/Moody Street would continue

to exist for vehicles exiting Moody Street, and that the frequency and length of delays

would increase as a result of the predicted construction-related traffic (id.). MMWEC

asserted that, given the conservative assumptions on which its predictions were based, the

impacts of construction traffic at the Holyoke Street/Moody Street intersection likely

would be less than predicted (ill,).

MMWEC also performed a second LOS analysis, based on the assumption that

100% ofthe construction workers would arrive at the construction site between 6: 15 and

1

J3

34

MMWEC calculated that of the 325 workers, there would be 1.1 workers per
vehicle due to carpooling, and ofthose 295 vehicles, 35 would use the alternative
access onto the site from the Randall Road gate (Tr. 2, at 221).

The peak commuter traffic hours are measured as 7: 15 to 8: 15 a.m. for the morning
peak and 4:30 to 5:30 p.m. for the afternoon peak at the Ludlow intersections (Exh.
MMWEC-I, App. Gat 3; Tr. 2, at 233-234).
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7: 15 AM, and would leave between 3:00 and 4:00 PM, the peak commuter traffic hours

("100% assumption") (Exh. EFSB-T-5). The analysis showed that for no-build

construction years, the predicted LOS at al1 intersections would be better under the 100%

assumption than under the 50% assumption, except for the intersection of the MassPike

Exit 6 ramps and Burnett Road ("Burnett Intersection") (Exh. EFSB-T-5, Table EFSB-T-5­

4).35 The analysis showed that for construction year build conditions, the LOS would also

be better under the 100% assumption than under the 50% assumption, except for the

Burnett Intersection during the afternoon peak travel period, and the left-tum traffic from

Holyoke Street to Moody Street during the morning peak traffic period (Exh. EFSB-T-5,

Table EFSB-T-5-5). The analysis also showed that for both the morning and afternoon

peaks, al1 turns from Moody Street would continue to be an LOS F (Exh. EFSB-T-5).

MMWEC noted that the traffic related to construction of its proposed facility would

be a temporary condition (Exh. EFSB-T-8). MMWEC stated that in actuality, the exact

timing and sequence ofpeak construction volumes might not occur in a way that causes the

worst-case predicted impacts discussed above (id.). MMWEC further stated that the

Burnett Intersection has "smart" control1ers which alter the cycle timings based on

feedback from traffic sensors as wel1 as a right-tum slip ramp from Burnett Road

(northbound) onto the MassPike (Tr. 2, at 229-230). MMWEC explained that, while these

right turns never reach the Burnett Intersection, they were included in the Burnett

Intersection analysis, because the through traffic lanes have queues that could block the

entrance to the slip ramp, thus eliminating its free flow status (id. at 230). MMWEC stated

that it would monitor the traffic situation during construction and if construction traffic

contributed to reported traffic problems at the Burnett Intersection, staggered construction

shifts, and adjustments to cycle timing on the "smart" control1ers, might be considered to

limit or eliminate the problems (Exh. EFSB-T-8).

MMWEC indicated that it would direct construction workers and delivery trucks

traveling on the MassPike to access the SBEC site from MassPike Exit 6, thereby avoiding

central Ludlow (Exh. EFSB-T-2; Tr. 2, at 2l7, 224).36 In addition, MMWEC indicated that

unusual deliveries to the SBEC site, such as over-sized equipment, would be coordinated

with local officials, and timed to avoid any adverse impacts on non-construction related

35

36

"No-build construction year" refers to the first projected year of facility
construction (2009), prior to the construction (and associated traffic) actual1y
beginning (Exh. MMWEC-I, App. G at 8 to 10). "Construction year build
conditions" refers to the 2009 traffic conditions once construction begins ful).

MMWEC identified two areas on-site for construction worker parking (Exh. EFSB­
T-6).
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traffic (Exh. MMWEC- 1, at 5-86). MMWEC stated that it would consider using a

uniformed police offer to control traffic at the Holyoke Street/Moody Street intersection

during the morning and afternoon construction shift changes if traffic congestion became

an issue at the intersection (ilL. at 5-85; Exh. EFSB-T-8; Tr. 2, at 235). MMWEC stated

that it would determine the time and duration of any necessary officer control in

coordination with the Ludlow Police Department (id.). MMWEC also suggested the

possible use of the Randall Road gate to alleviate traffic congestion (Tr. 2, at 240-241).

MMWEC stated that operation of its proposed facility likely would have a negligible effect

on local traffic, since facility operation would require very few additional employees (Exh.

MMWEC-l, at5-86).

2. Analysis and Findings

The record shows that construction ofMMWEC's proposed facility would

produce a temporary increase in the number of trips to and from the SBEC site as a

consequence of construction deliveries and the arrival and departure of approximately 325

construction workers.

MMWEC's primary traffic analysis demonstrates that there would be minimal

changes in LOS classifications at the four modeled intersections as a result of either the

construction or the operation of the proposed facility. However, the LOS at the Moody

Street/Holyoke Street intersection, the main access point to the site, is currently failing,

with an LOS F, and would continue under all assumed scenarios to have an LOS F. Since

an LOS F is designated as a delay of 50 seconds or more, one cannot determine the actual

amount of the increase in delay attributed to the construction worker traffic. Given that

260 workers are scheduled to enter and exit the site at this intersection, it is likely that the

delay would be longer and may be significantly so.

The Siting Board notes that the analyses conducted by MMWEC reflect

MMWEC's commitment to schedule shift changes to occur outside of the identified local

peak traffic hours. MMWEC has noted that it will consider placing a uniformed officer at

Moody Street/Holyoke Street based on the results of its monitoring the construction traffic

during periods ofmaximum flow of construction traffic. MMWEC has noted that there is

the potential for construction workers seeking alternative routes through the neighborhoods

bordering Moody Street if the traffic delay existing onto Holyoke Street are substantial.

Given that the traffic analysis for the Moody Street/Holyoke Street access route remains an

LOS F regardless of whether the traffic analysis is based on 100% of the construction

workers arriving at the peak morning commuter period between 6:15 a.m. and 7: 15 a.m.
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and exiting at the peak afternoon commuter period 3:00 p.m. to 4:00 p.m., or 50% arriving

and exiting at peak morning and afternoon commuting periods, respectively, the shift

changes proposed by MMWEC would not alleviate traffic impacts at this intersection.

MMWEC has not quantified its plans to schedule delivery of very large equipment

and plant components. Although MMWEC has identified a likely route for such

deliveries, it has not yet detennined the particular schedule most appropriate to

accommodate deliveries of very large plant components.

Based on the above, the Siting Board directs MMWEC to work with its EPC

contractor and the Town of Ludlow'7 to develop and implement a traffic mitigation plan

which addresses scheduling and any necessary roadway construction or improvements.

This plan should: (1) to the extent practicable, address scheduling of arrivals and

departures ofconstruction-related traffic, including but not limited to construction labor,

deliveries of materials, equipment, and plant components, so as to avoid daily peak travel

periods in affected areas; (2) direct construction workers and delivery trucks accessing the

SBEC site from the MassPike to use Exit 6 to avoid central Ludlow; (3) include the

provision of a traffic control officer at the Moody Street/Holyoke Street intersection for the

period designated as peak on-site construction, or a period agreed upon with the Town of

Ludlow; (4) include an arrival schedule of between 6:15 a.m. to 7:00 a.m. and a departure

schedule of between 3:00 p.m. and 4:00 p.m. for the majority of construction workers; (5)

establish protocols allowing MMWEC to coordinate with the appropriate municipal

authorities to identifY and implement any traffic control measures, in addition to the traffic

control officer at Moody Street/Holyoke Street, needed to mitigate traffic impacts at the

access road; al}d (6) establish protocols allowing MMWEC to monitor and if necessary

coordinate with the City of Chicopee regarding adjustments to the "smart" controllers at

the intersection of Burnett Road and the MassPike Exit 6 ramps.

With respect to traffic impacts during facility operation, the record shows that

operation of the proposed facility would have negligible impacts on local traffic.

Accordingly, the Siting Board finds that, with implementation of the above

condition relating to the mitigation of construction-related traffic impacts, the traffic

impacts of the proposed facility would be minimized.

37 The Siting Board notes that the construction and delivery routes include Exit 6 of
the Mass Pike located in the City of Chicopee. Therefore, Chicopee officials should
be consulted in developing any traffic mitigation that includes, ifnecessary, the
Exit 6 area.
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J. Land Use

This section describes the land use impacts of the proposed facility, including the

impacts to protected species and habitat.

I. Description

MMWEC has proposed construction of its proposed facility on an approximately

lO-acre portion of its approximately 417-acre SBEC site in Ludlow (Exh. MMWEC-l, at

3-1, 3-12). MMWEC stated that the SBEC site is currently used for power generation, and

contains a power generating plant (intermediate unit and peaking unit), switchyard, cooling

tower, five large storage tanks, and ancillary structures (id. at 3-1). MMWEC further

stated that the SBECis located in an area zoned for industrial use, within Westover

Airpark East, a developed industrial park (id. at 5-89; Exh. EFSB-L-9). MMWEC stated

that abutting land uses are mixed, consisting primarily of commercial business and

industrial operations (Exh. MMWEC-I, at 5-89). MMWEC specified that approximately

64% of the land within a one-halfmile radius of the center of the proposed facility

footprint is occupied by industrial or commercial land uses, 10% is institutional use,

approximately 21 % is upland forest, and the remaining approximately 5% is comprised of

wetlands or open disturbed land, or is devoted to airport uses (id. at 5-89; Exh. EFSB-L-6).

MMWEC stated that the proposed facility may require a special permit from the

Town of Ludlow, and that MMWEC would work with the Town to address any permitting

issues (Exh. EFSB- L-2; Tr.l, at 61-62). MMWEC stated that it expects to seek special

permit approval from the Town Planning Board once the final design work for the

proposed facility is complete, which currently is projected for the second or third quarter of

2009 (Exhs. EFSB-L-2; EFSB-L-IO). MMWEC indicated that its proposed facility would

not require a variance with respect to the height of the exhaust stack or other structures

(Tr.l, at 63).

MMWEC indicated that the site is sufficiently large, not only to accommodate its

proposed facility, but also to provide a significant buffer around the facility structures

(Exh. MMWEC-I, at 5-90). MMWEC specified that on the east, the site is bounded by a

large wooded area owned by the WMDC, and within the SBEC site itself, there is a large

wooded area that would provide a buffer between the facility components and the property

owned by WMDC ilih at 3-3; Exh. MMWEC-5, at 1-4). To the southwest, the site is

bounded by an 86-acre parcel owned by MMWEC that is primarily wooded and the
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WARB is to the west/southwest of the site (Exhs. MMWEC-5, at 1-4; MMWEC-l, at 3­

3).38

MMWEC infonned the Siting Board that the nearest residence is approximately

3,000 feet from the center of the proposed facility footprint, and approximately 1,800 feet

from the proposed oil tank (Exhs. MMWEC-l, at 5-89; EFSB-L-8). MMWEC stated that

the closest non-industrial neighbor is the Correctional Center, which is about 850 feet north

ofthe edge of the proposed facility footprint (Exh. MMWEC-l, at 5-89 to 5-90). The

Correctional Center is the only sensitive receptor within a one-half mile radius of the

center of the proposed facility footprint (Exh. EFSB-L-7). MMWEC stated that there are·

no schools or hospitals within one mile of the proposed stack location (Exh. EFSB-L-l).

MMWEC indicated that in the early stages ofproject planning, it contacted the

Massachusetts Natural Heritage and Endangered Species Program ("MNHESP"), which

identified two state-listed protected species found near the footprint of MMWEC s

proposed facility (Exh. MMWEC-5, at 3-36). These species are the blue-spotted

salamander and the climbing fern, both of which are listed in Massachusetts Endangered

Species Act Regulations (321 C.M.R. 10.90) as "Species of Special Concern" (id; Exh.

MMWEC-l, App. C).J9

According to MMWEC, the MNHESP surveys showed that: (a) no climbing fern is

present in the survey area; and (b) wetlands and upland forest near and on a portion of the

proposed facility footprint provide breeding and adult non-breeding habitat, respectively,

for the blue spotted salamander (Exh. MMWEC-5, at 3-38). MMWEC stated that in

consultation with MNHESP, MNHESP expressed concerns regarding direct alteration of

the identified wetlands, indirect alteration of wetland hydrology resulting from stonnwater

runoff, and direct loss of the identified upland forest fuh at 3-38 to 3-39). MMWEC stated

that, to the extent possible, it located the facility components on the SBEC site, and

38

39

MMWEC indicated that all facility interconnections for natural gas, oil, electricity,
water and sewerage would occur on the SBEC site, thus minimizing alterations to
abutting land use character (Exh. MMWEC'I, at 5-90).

MMWEC stated that it also contacted the United States Fish and Wildlife Service
("USFWS"), which notified MMWEC that "no federally-listed or proposed,
threatened or endangered or critical habitat under the jurisdiction of the [USFWSj
are known to occur in the facility area(s)" (Exh. MMWEC-5, at 3-36). The USFWS
also informed MMWEC that it was not required to prepare a biological assessment
or engage in further consultation with the USFWS fuh at 3-36, 3-38; Exh.
MMWEC-l, App. C),
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designed the surrounding the facility components to avoid and minimize these impacts (id.

at 3-42 (see Section lII.F above)

MMWEC explained that it also designed its proposed facility to minimize impacts

to upland forest (Exh. MMWEC-5, at 3-42). MMWEC stated that a comer of the proposed

power plant addition, a portion of an access roadway, and a portion of a drainage swale

would encroach on a small area of upland forest (0.7 acres), which would be lost

permanently (id. at 3-42 to 3-43; Figure 3.3-3 at 3-44). To mitigate this loss, MMWEC

stated that it would convert approximately 2.5 acres of open land to mixed deciduous forest

which would mitigate the unavoidable loss of adult non-breeding habitat in a ratio of

approximately 3:6:1 (id.. ; Exh. EFSB-G-I(S), Att. 2; at 3, 4).

MMWEC provided a copy of a letter from the Massachusetts Historical

Commission ("MHC") reflecting the MHC's determination that the proposed facility is

unlikely to affect significant historic or archaeological resources (Exh. MMWEC-I,

Appendix. C).

2. Analysis and Findings

The Siting Board includes in its review of land use impacts a consideration of

whether a proposed facility would be consistent with existing land uses, and state and local

requirements, policies, or plans relating to land use and terrestrial resources. The Siting

Board notes that MMWEC currently operates two generating facilities and maintains an

office building at the SBEC. The Siting Board also notes that the areas immediately

surrounding the SBEC are either undeveloped or devoted primarily to commercial and

industrial uses. The Siting Board finds that construction of the proposed facility at the

SBEC is consistent with the present use of the site, and that operation of the proposed

facility would not alter current zoning and land uses in the SBEC vicinity.

The record shows that the SBEC is well buffered from surrounding areas, either by

large tracts of wooded land, or by industrial and commercial uses, including the WARB.

The record also shows that the residence nearest to the proposed facility is over one-half

mile from the center of the proposed facility footprint, and while the Correctional Center is

closer (about 850 feet north of the edge of the proposed facility footprint), there is a

wooded area between the Correctional Center and the proposed facility structures.

The record shows that wetlands and upland forest near and on a portion of the

proposed facility footprint provide breeding and adult non-breeding habitat, respectively,

for tlhe blue spotted salamander, a state-listed protected species. The record demonstrates,

however, that MMWEC plans to provide mitigation by converting approximately 2.5 acres
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of open land at the SBEC to upland forest to compensate for the loss of approximately 0.7

acres of upland forest resulting from construction of its proposed facility.

Accordingly, the Siting Board finds that with implementation of the mitigation

measures proposed by MMWEC, land use impacts of the proposed facility would be

minimized.

K. EMF

I. Description

MMWEC indicated that electricity generated by the proposed project would be

transmitted to the regional power grid through an existing switchyard at the SBEC, and an

existing 5.2-mile 345-kilovolt ("kV"), predominantly H-frame transmission line which

serves the SBEC and is owned by MMWEC ("SBEC line") (Exh. MMWEC-I, at 5-104).

MMWEC indicated that the SBEC line terminates at its connection to Northeast

UtilitieslWMECo's 19S Ludlow substation, located on Center Street in Ludlow (Exh.

MMWEC-I, at 5-104).

According to MMWEC, the 345-kV voltage of the SBEC line would not change

with the'proposed project, 'and therefore electric field strength along the existing

MMWEC-owned circuit would not change fuh). MMWEC indicated that amperage on the

SBEC line would vary with output from the SBEC, and therefore because the proposed

project would 'increase the SBEC's net peak output - from 530 MW to 810 MW -- it also

would increase maximum magnetic fields along the SBEC line (id.; Exh. EFSB-E-I).

MMWEC provided calculations indicating that with the project, maximum magnetic fields

along most of the SBEC line would increase from 54 milligausse ("mG") to 82.9 mG on

the north ROW edge, and from 9.9 mG to 15.2 mG on the south ROW edge; MMWEC

identified an approximately one-third mile segment of the SBEC line consisting of a

single-pole rather than the predominant H-frame design, and indicated that there,

maximum magnetic field would increase from 26 mG to 40.5 mG on the north ROW edge

and from 5.8 mG to 8.9 mG on the south ROW edge (Exhs. EFSB-E-l, EFSB-E-2).

MMWEC indicated that residences are proximate to the SBEC line route at some

locations, including two road crossings and near the the19S Ludlow substation (Exh.

EFSB-E-2). MMWEC indicated that two residences are located within 50 feet of the

ROW, the nearest at 40 feet from the north ROW edge, along the portion of the line with

single-pole construction, and the other at 48 feet from the north edge adjacent to a portion

of line with the predominant H-frame construction (Exhs. EFSB-E-3, EFSB-E-3S).

MMWEC further indicated that maximum magnetic field would be 20 mG at the nearest
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residence, that located on the line segment with single-pole construction, and 3I mG at the

next nearest residence (Exh. EFSB-E-3S). For other residences in the area, all over 100

feet from the ROW edge, maximum magnetic fields with the project would be 10 mG or

less (id.).

MMWEC indicated that a feature of the SBEC line that serves to minimize

magnetic field impacts is the line's relatively high voltage, allowing a given amount of

power to be transmitted with less required current than at a lower voltage (Exh. EFSB E­

2(1». MMWEC further asserted that since the SBEC line transmission corridor is a single­

circuit ROW, there are no conducter-phasing adjustments that could be made to the

existing line that would affect magnetic field levels (Exh. EFSB-E-2(1».

MMWEC provided a draft copy of the interconnection feasibility study for the

proposed project, including ISO-NE's analysis of effects of the proposed project on the

regional transmission system and any associated needs for system upgrades (Exh. EFSB-E­

7, att.). According to the draft interconnection study, operation of the proposed project

would increase transmission system overloads in the Springfield area during contingency

outages; however, the overloads are identified as existing problems for which plans are·

being developed (id. a12; Exh. EFSB-E-4).40 MMWEC noted that the ISO-NE analysis

shows the proposed project would increase system transmission power flow by typically

several percent (Exh. EFSB-E-5). MMWEC further noted, however, that under normal

system conditions the proposed project may lower output from older, less efficient

generating units, and added it therefore is not clear from ISO-NE's analysis whether under

such normal conditions the proposed project would increase, decrease or leave unchanged

power flow on particular area transmission lines (id.).

2. Analysis and Findings

In a previous review of proposed 345 kV transmission line facilities, the Siting

Board accepted edge of ROW levels of 1.8 kV/meter for electric field and 85 mG for

magnetic field. 1985 MEColNEPCo Decision, 13 DOMSC 119, at 228-242. In later

reviews of proposed electric facilities, the Siting Board has compared estimated EMF

impacts to the edge-of-ROW impacts accepted in the 1985 MEColNEPCo Decision, and as

applicable considered whether based on such comparison estimated EMF impacts are

unusually high. Braintree Decision at 60 ; CELCo Kendall Decision, 12 DOMSB 305, at

40 MMWEC indicated one such plan included a 345 kV line proposal as part of the
Greater Springfield Reliability Project (Exh. EFSB-E-4, Tr. 3, at 283).
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347-349; Sithe Mystic Decision, 9 DOMSB 101, at 181-183; Hingham Municipal

Lighting Plant, 14 DOMSC 7, at 28 (1986).

The Siting Board did not conclude, in the 1985 MECofNEPCo Decision or any

later review referencing that decision, that an edge-of-ROW magnetic field of 85 mG is a

level above which harmful effects would necessarily result. Sithe Mystic Decision, 9

DOMSB 101, at 181. Rather, the Siting' Board has held that the edge-of-ROW magnetic

field level of 85 mG serves as a benchmark of a previously accepted impact along a 345

kVtninsmission ROW in Massachusetts, not as a limit of acceptable impact. Id. Among

past cases, for example, the Siting Board has approved petitions for: a generating facility

that, with proposed interconnection plans, was expected to result in a magnetic field level

at a residence along an interconnecting transmission line of up to 110 mG; and an

underground transmission line that was expected to result in an in-street magnetic field

level of up to 124 mG. Sithe Mystic Decision, 9 DOMSB 101, at 181. CELCo Kendall

Decision, 12 DOMSB 305, at 348.

At the same time, the Siting Board in previous decisions has cited transmission line

applicants' recognition that some members of the public are concerned about magnetic

fields, and on this basis has found. reasonable those applicants' proposed use of design

features that would reduce magnetic fields at low additional cost or no additional cost.

See, ~, CELCo Kendall Decision, 12 DOMSB 305, at 349; New England Power

Company. 4 DOMSB 109, at 148 (1995). In a previous transmission line review, the

Siting Board directed the applicant to consult with local officials, and make a compliance

filing, regarding use of cost-effective measures to reduce EMF exposure of students at a

school along the route and, if reasonably feasible, reduce magnetic field to 10 mG at the

schooL CELCo Kendall Decision, 12 DOMSB 305, at 349.

In generating facility cases, the Siting Board has reviewed EMF in the context <if

possible impacts along interconnecting power lines. Braintree Decision at 61 ; Sithe

Mvstic Decision, 9 DOMSB 101, at 181-182; Silver City Decision, 3 DOMSB at 353-354.

The Siting Board has held that, as part of pursuing interconnection plans that require

upgrades to the regional transmission system, generating facility applicants should work

with transmission providers to seek inclusion of practical and cost-effective designs to

minimize magnetic fields along affected ROWs. Braintree Decision at 61 ; Sithe Mystic

Decision, 9 DOMSB 101, at 181-182; Silver City Decision, 3 DOMSB at 353-354.

Here, based on an increase in total potential SBEC output to 810 MW, the proposed

project would produce higher maximum magnetic field at the limited number ofresidences

that are in the vicinity of the 5.2-mile long SBEC line ROW, including levels of 30 mG
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and 20 mG at the two nearest residences, and 10 mG or less at other residences which all

are over lOa feet from the ROW. The record shows that as the sole circuit in the ROW,

the SBEC line provides no opportunity to reduce magnetic fields through phase

adjustments to increase field cancellation effects, absent replacing transmission structures.

The Siting Board also notes that, given the relatively low capacity factors of the existing

170 MW peaking unit and 360 MW intermediate unit, approximately 5% and 20%

respectively, SBEC magnetic field impacts during operation of the proposed project would

be well below the calculated maximum levels much of the time.

Regarding interconnecting transmission lines, the record shows that while the

proposed project may increase transmission system overloads in the Springfield area

during contingency outages, overloads are identified as existing problems for which plans

are being developed. Nonetheless, more complete interconnection plans based·on the final

interconnection study, as well as final design work for system improvements being

developed in the Springfield area for system elements affected by project operation, remain

undetermined. Because the proposed project may contribute to higher power flows on area

transmission lines, the Siting Board seeks to remain informed about MMWEC's

interconnection plans and any associated transmission upgrades as they may relate to EMF

impacts.

Accordingly, the Siting Board directs MMWEC to keep the Siting Board informed

as to the progress and the outcome ofMMWEC's interconnection plans and on designs for

any transmission upgrades, as well as any measures incorporated into transmission upgrade

designs to minimize magnetic field impacts at such time as MMWEC reaches final

agreement with all transmission providers regarding interconnection. The Siting Board

finds that, with implementation ofthe above condition, the environmental impacts of the

proposed facility would be minimized with respect to EMF impacts.

L. Cumulative Health Impacts

This section describes the cumulative health impacts of the proposed facility. The

Siting Board considers the term "cumulativehealth" to encompass the range of effects that

a proposed facility could have on human health through emission of pollutants over

various pathways, as well as possible effects on human health unrelated to emissions of

pollutants (~, EMF or noise effects). The Siting Board considers these effects in the

context of existing background conditions, existing baseline health conditions, and, when

appropriate, likely changes in the contributions of other major emissions sources.
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The analysis of the health impacts of a proposed facility is necessarily closely related to the

analysis included in the sections above of specific environmental impacts which could

have an effect on human health and any necessary mitigation measures. This section: (a)

sets forth information on the human health effects that may be associated with air

emission, including criteria pollutants and air toxics, discharges to ground and surface

waters, the handling and disposal of hazardous wastes, EMF and noise; (b) describes any

existing health-based regulatory programs governing these impacts; and (c) considers the

impacts of the proposed facility in light of such programs.

1. Baseline Health Conditions

MMWEC provided summaries of three reports produced within the past three years

documenting health conditions in the geographic area that includes the Town of Ludlow

(Exh. MMWEC-l, at 5-91 to 5-92).

A report by the Massachusetts Department of Public Health ("DPH") titled

"Pediatric Asthma in Massachusetts 2004-2005" examines the prevalence of reported

asthma among schoolchildren (id. at 5-91). The report concludes that Ludlow has pediatric

asthma rates (9.7%) that are slightly lower than the Massachusetts average (10%), although

the difference is not statistically significant (id.). The DPH also publishes a "Health

Survey Program" called "A Profile of Health Among Massachusetts Adults, 2005." (id. at

5-92). Ludlow is grouped with other communities in the "Western Massachusetts"

category, which has a higher adult asthma prevalence than the statewide average (16.6%

versus 14.2%) (id.):1

The Town of Ludlow is also part of the Massachusetts Cancer Registry,

administered by DPH (Exh. MMWEC-l, at 5-91). The December 2006 report, "Cancer

Incidence in Massachusetts, 1999-2003," provides estimates of cancer incidence for each

of the 351 cities and towns of Massachusetts, for 23 types of cancer and for all cancer

types combined, for both males and females (id.). City and town rates are compared to the

statewide-average incidence rate for each cancer, for each city and town (id.).The

December 2006 report shows that Ludlow cancer incidence does not differ statistically

from state averages (id.). For all cancers combined, cancer incidence rates in Ludlow are

slightly lower than the statewide averages (id.).

41 The DPH monitors asthma hospitalizations for some cities and towns (Exh.
MMWEC-l, at 5-91). The Town of Ludlow is too small to be tracked in this
database, but the nearest tracked city is Chicopee, which has an annual rate of
asthma hospitalizations (82 per 100,000) that.is lower than the statewide-average
annual rate (202 per 100,000) (id.).
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2. Criteria Pollutants

As discussed in Section I11.B, above, the MDEP and EPA regulate the emissions of

six criteria pollutants under NAAQS: SO" PM,o, NO" CO, OJ, and lead. In September

2006, the EPA also promulgated NAAQS for a new fine particulate criteria, PM-2.5,

setting the NAAQS for PM-2.5 at 35 f.lglmJ for the 24 hour average, and 15 f.lglmJ for the

annual average (Exh. EFSB-G-29(S), Attachment 1, at 3-2).

The Clean Air Act directs EPA to develop NAAQS for criteria pollutants

(including PM-2.5) that:

accurately reflect the latest scientific knowledge useful in indicating the kind and

extent of all identifiable effects on public health or welfare which may be expected

from the presence of [a] pollutant in the ambient air, in varying quantities.

42 U.S.C.A §7409 (Exh. MMWEC-l, at 5-93).

The EPA is required to establish both primary and secondary NAAQS for the

criteria pollutants (Exh. MMWEC-l, at 5-93). Primary standards must be set at the level

that is "in the judgment of the Administrator, based on such criteria and allowing an

adequate margin of safety, are requisite to protect the public health" (ill"citing 42 U.S.C.A.

§7409). The "margin of safety" requirement is intended to address uncertainties in the

available scientific and technical information, to protect sensitive subpopulations, and to

provide a reasonable degree ofprotection against harms that may be identified in the future

(id.; Exh. EFSB-H-l).4' MMWEC noted that the NAAQS PM-2.5 standard is not meant to

be a dividing line between no adverse health affects and the presence of adverse health

effects (Exh. EFSB-H-l(S)). In addition to NAAQS, both the EPA and the MDEP have

adopted SILs for the NAAQS criteria pollutants for those new sources of air pollution with

.the potential to significantly alter ambient air quality by virtue of their incremental

operation (Exh. MMWEC-l, at 5-3). Further, major new sources are required to meet

BACT when the area in which the facility is located is classified as attainment or

unclassifiable for a particular pollutant (ill,). Proposed new sources of criteria pollutants

must obtain emissions offsets and achieve more stringent pollutions control requirements

(LAER) when a proposed facility is to be located in an area designated as nonattainment

(id. at 5-6). The Siting Board notes that this approach is consistent with its own mandate

to minimize both the environmental impacts and costs ofproposed generating facilities.

The Siting Board therefore gives great weight to expected compliance with EPA and

42 Secondary standards, which are not human health-based, are developed to protect
public welfare and the environment, including effects to crops and vegetation,
wildlife, manmade materials, and visibility (Exh. MMWEC-l, at 5-93).
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MDEP air quality programs as an indicator of whether the health impacts of a proposed

facility would be minimized.

MMWEC provided data on background air quality from MDEP monitoring stations

in Chicopee, Springfield and Boston indicating that the background concentrations were

below NAAQS for all criteria pollutants except ozone, which exceeded the NAAQS by 14

fLglmJ for the I-hour averaging period, and by 12 fLglmJ for the 8-hour averaging period

(Exh. MMWEC-3, at 3-3). MMWEC indicated that the SBEC is located in the Springfield

area, which presently is classified as "attainment" for SO, and NO" and

"unclassifiable/attainment" for CO and particulates (id. at 3-5). Thus, with the possible

exception of ozone, background levels of criteria pollutants in the Springfield area

including the Stony Brook site are generally within the standards set for purposes of

protecting public health fuh at 3-3).

MMWEC's air quality modeling results indicate that the modeling concentrations

from facility emissions are below SILs for all NAAQS pollutants and averaging periods

except 24-hour PM-IO, but below the 24-hour PM-1O for combined proposed facility and

other area sources concentrations when compared to the NAAQS (id. at 3-18 to 3-19). Of

those proposed facility pollutants, only the 24-hour PM-I 0 levels exceeded the SILs (id. at

3_18).43 MMWEC modeled background and proposed facility emissions for 24-hour PM­

10 and both 24-hour and annual PM-2.5, and compared those levels to NAAQS. The

comparison showed that the PM-IO and PM-2.Slevels were below or equal to NAAQS

(Exh. EFSB-G-29(S), Attachment I, at S-2 to 5-3). As a result, the information in the

record indicates that operation of the proposed facility would not cause health-based air

quality standards to be violated, but the NAAQS for 24-hour PM-2.S did equal the

maximum limit. However, in Section IILB, above, the Siting Board directed MMWEC to

develop a PM reduction program.

Consequently, the Siting Board finds that the cumulative health impacts of criteria

pollutant emissions from the proposed facility would be minimized.

3. Air Toxics

Two types of ambient air guidelines have been developed by MDEP for air toxics:

"allowable ambient limits" (AALs) and "threshold effects limits" (TELs) (Exh. EFSB-G­

29(8), Attachment 1, at 5_3).44 In developing these limits, MDEP assures that compliance

43

44

As discussed in Section IILB. above, there are no SIL regulations for PM-2.5.

Toxics include both metals and non-metals such as: arsenic, cholorine, lead,
(continued...)
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will "protect the public health and welfare from any air contaminant causing known or

potentially injurious effects" (Exh. MMWEC-I, at 5-97). The TELs are based on

consideration of acute and chronic health effects including developmental/reproductive

effects. In addition, the AALs incorporate available information on mutagenicity and

carcinogenicity. See generally Southern Energy Canal II Decision at 256-259; Southern

Energy Kendall Decision at 380-381.

MMWEC modeled hazardous air pollutant emissions (non-criteria emissions) from

the proposed facility on an annual basis (Exh. MMWEC-I, at 5-97 to 5-98). The proposed

facility emissions were calculated based on full load equivalent (8,760 hours per year of

full operation), with operation on natural gas for six months, and ULSD oil for six months

(id.). The results ofMMWEC's air toxics impact assessment demonstrate compliance with

each of the MDEP's applicable ambient air guidelines for both AALs and TELs (id., App.

B, at 4-7, Table 4-3). Based on this evidence, the Siting Board finds that the cumulative

health impacts of air toxics from the proposed facility would be minimized.

4. Discharges to Ground and Surface Waters

According to MMWEC, proposed project industrial and sanitary wastewater would

be discharged into the Ludlow sanitary sewer system, which would then discharge to the

SWSC sewer system, and eventually to the Treatment Facility (Exh. MMWEC-I, at 5-98).

MMWEC indicated that discharge of the Treatment Facility is regulated by an NPDES

discharge permit to the Connecticut River (id.).

MMWEC indicated that wastewater discharges would be pretreated and meet all

pretreatment limits of the Ludlow and SWSC sewer dischaige and pretreatment regulatory

programs (id.). MMWEC indicated that discharges would be regulated so as not to

introduce any pollutants that would disrupt treatment operations at the Treatment Facility

or otherwise cause the Treatment Facility to exceed its NPDES discharge limits to the

Connecticut River (id.). According to MMWEC, the Treatment Facility NPDES permit

limits were developed, in part, to ensure that appropriate water quality levels protective of

human health are maintained in the Connecticut River (id. at 5-98 to 5-99). MMWEC

asserted, therefore, that no adverse health impacts would be expected from proposed

facility discharges to the Ludlow or SWSC sanitary sewer systems (Exh. MMWEC-5, at 3­

64).

44(...continued)
mercury; nickel, benzene, and formaldehyde (Exh. MMWEC-I, App.C, Table 4-3).
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MMWEC indicated that the proposed facility has been designed to minimize the

possibility of any introduction of pollutants to any local surface and ground water

resources (Exh. MMWEC-I, at 5-99). According to MMWEC, local surface water

resources at the SBEC are not registered sources of drinking water for any communities

(id.). MMWEC indicated that the nearest known groundwater supply well is located about

one mile east ofthe SBEC (id.).

MMWEC indicated that stormwater from the proposed facility site would discharge

to local surface and ground waters (id.). MMWEC asserted, however, that the proposed

facility would satisfY applicable regulatory requirements for maintenance of a Stormwater

Pollution Prevention Plan ("SWPP"), and also would meet best management practices for

detention and control of stormwater runoff (iQJ.

As discussed in Section lII.E, above, the Siting Board has found that the

wastewater impacts of the proposed facility on both the SWSC and the Connecticut River

would be minimized. Accordingly, the Siting Board finds that the health impacts of

wastewater and stormwater discharges would be minimized.

5. Handling and Disposal of Hazardous Materials

In Sections lII.D and III.G, above, the Siting Board reviewed MMWEC's plans for

storage and handling of hazardous materials, including 19% aqueous ammonia to be used

for NO, control, and limited amounts of industrial chemicals for facility maintenance. The

Siting Board also reviewed MMWEC's plans for minimizing accidental releases of oil or

other hazardous materials. MMWEC indicated that the proposed facility would use

various chemicals and produce certain hazardous waste products to maintain proper facility

operation (Exh. MMWEC-I, at 5-99). MMWEC stated that, with the exception of aqueous

ammonia, the chemicals that would be used have been used at the SBEC for over 25 years

(id.). MMWEC asserted that the chemicals used in, and the hazardous waste produced

from, the operation of the existing SBEC units have not resulted in any local health issues

over this time period (id.). Given that 19% aqueous ammonia would be a new chemical

used at the SBEC for operation of the proposed facility, MMWEC stated that it would

update its SPCC plan, as part of its ERPs, to account for the use and disposal of 19%

aqueous ammonia (Exhs. EFSB-S-3; EFSB-S-4).

In Sections lII.D and IILG, above, the Siting Board determined that MMWEC

would store, handle, and dispose of chemicals properly, and that MMWEC would have in

place programs to ensure maximum safety for employees and the s~rrounding community

during facility construction and operation. The Siting Board also determined that MMWEC
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would employ appropriate measures to prevent or contain chemical spills or releases. In

addition, as directed by the Siting Board, MMWEC must update its Emergency Response

Plan and SPCC Plan prior to the beginning any construction on site.

With respect to ammonia, MMWEC has committed to amending its ammonia

storage tank plans to include a double-walled, rather than single wall tank structure. This

will minimize risk to public health posed by on-site ammonia storage. Based on these

safety and mitigation measures, the Siting Board finds that the health risks of the proposed

facility related to the handling and disposal of hazardous materials, including amonia,

would be minimized.

6. EMF

MMWEC stated that the International Commission on Non-Ionizing Radiation

Protection ("ICNIRP") has published guidelines on the limits of exposure to 50/60-Hz

electric and magnetic fields (Exh. MMWEC-I, at 5-109). MMWEC modeled the proposed

facility magneiic field impact based on the FIELDS computer program, which projected

field strengths associated with the 345-kV circuits (id. at 5-110). MMWEC stated that the

results of the FIELDS modeling showed that the proposed project 345-kV line magnetic

fields would be well below the ICNIRP levels at the edges of all transmission line rights­

of- way (id. at 5-111; Exh. EFSB-E-I).

In Cambridge Electric Light Company. 12 DOMSB 305, at 348 (2001), the Siting

Board found that "although some epidemiological studies suggest a correlation between

exposure to magnetic fields and childhood leukemia, there is no evidence of a cause-and­

effect association between magnetic field exposure and human health." Consistent with

this Siting Board finding, and in light ofMMWEC's projections regarding electric and

magnetic fields at the edge of the transmission line rights-of-way, the Siting Board finds

that the health effects, ifany, of EMF associated with the proposed facility would be

minimized.

7. Noise

As discussed in Section IILC, above, MMWEC has assessed the noise impacts of

the proposed facility during construction and operation in relation to the applicable state

and local criteria for acceptable ambient noise. The record demonstrates that with

implementation ofMMWEC's proposed noise mitigation measures, noise impacts at

residences closest to the proposed facility would be at most 5 dBA above ambient noise in
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the quietest nighttime hours and in the day/evening hours (Exhs. EFSB-29(S), Attachment

I, App. C at 12; EFSB-N-2; EFSB-N-16).

The potential for hearing damage occurs only at relatively high noise levels (Exh.

MMWEC-I, at 5-112). The EPA document "information on Levels of Environrnental

Noise Requisite to Protect Public Health and Welfare with an Adequate Margin of Safety",

EPA 550/9-74/004 indicates that there is virtually no risk ofhearing loss to individuals

exposed to an equivalent sound level (24 hours per day) that is below 70 dBA (id.).

MMWEC's Environmental Sound Evaluation indicated that sound produced by its

proposed facility during operation would not be expected to exceed 38 dBA at the nearest

residences, and would not be expected to exceed 48 dBA at the SBEC property lines (Exh.

EFSB-G-29(S), Attachment I, App. C at 12). During facility construction, the maximum

sound at the nearest residences and property lines also would not be expected to exceed 70

dBA (id. at 8). Therefore, sound produced by the proposed facility would not pose a risk

ofhearing damage to area residences, residents and employees at the Correctional Facility,

or employees at adjacent industrial facilities (id. at 12).

In Section lILC, the Siting Board found that, with implementation ofMMWEC's

proposed mitigation measures and a condition imposed by the Siting Board, noise impacts

ofconstruction and operation of the proposed facility would be minimized, consistent with

minimizing cost. Accordingly, the Siting Board finds that the health effects, if any, of

noise. from the proposed facility would be minimized.

8. Conclusions

In the sections above, the Siting Board has reviewed the potential for MMWEC's

proposed facility to impact human health as a result of emissions of criteria pollutants,

emissions of air toxics, discharges to ground and surface waters, hati.dling and disposal of

hazardous materials, EMF, and noise. The Siting Board has found that: (1) the cumulative

health impacts of criteria pollutant emissions from the proposed facility would be

minimized; (2) the health impacts, if any, of air toxics emissions from the proposed facility

would be minimized; (3) the health impacts of wastewater and stormwater discharges

would be minimized; (4) the health risks of the proposed facility related to the handling

and disposing of hazardous materials, including ammonia, would be minimized; (5) the

health effects, if any, of EMF associated with the proposed facility would be minimized;

and (6) the health effects, if any, of noise from the proposed facility would be minimized.

The Siting Board notes that the only indication ofpre-existing health problems in

the communities surrounding the proposed facility is the existence of statistically elevated
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levels of adult asthma. However, there is no evidence in the record suggesting that the

pollutants which the proposed facility would emit are in any way linked to adult asthma.

The record shows that the proposed facility emits toxics, including carcinogens, at levels

below TELS and AALs. Consequently, the Siting Board finds that there is no evidence

that the proposed facility would exacerbate existing public health problems in the

communities surrounding the proposed facility.

Accordingly, based on its review of the record, the Siting Board finds that the

cumulative health impacts of the proposed facility would be minimized.

M. Conclusions on Environmental Impacts

Based on the information in Sections II and III above, the Siting Board finds that

MMWEC's description of the proposed facility and the environmental impacts of the

proposed facility is substantially accurate arid complete.

In Section II, the Siting Board has found that MMWEC accurately described its site

selection process.

In Section Ill.B, the Siting Board has found that to limit emissions of criteria

pollutants, including PM- I0 and PM-2.5, the Siting Board directs MMWEC, for each

calendar year to limit operation of the proposed facility on ULSD oil to (I) no more than

60 days from January I" to November 30 (but not during the ozone season), and (2) no

more than 30 days for the month of December; provided that this limitation on operation

on ULSD oil will not apply when natural gas is unavailable to operate the proposed facility

(either due to gas transportation disruptions, or supply disruptions or curtailment), and

180-NE calls on the facility to operate out of economic merit. In addition, in order to

reduce the potential emissions of PM, the Siting Board directs MMWEC to submit to the

Siting Board, prior to commercial operation, a PM reduction measure plan including; (I)

identification and description of PM reduction measures that could be implemented in the

vicinity of the SBEC; (2) the cost of such measures; and (3) a proposal for MMWEC's

participation in the implementation of such reduction measures. Finally, the Siting Board

directs MMWEC to file information relating to compliance with the RGG! regulations or

the implementation of a CO2 offset program. With the implementation of the above

conditions, the Siting Board has found that the air quality impacts of the proposed facility

would be minimized.

In Section IILC, the Siting Board has found that with the implementation of the

conditions directing MMWEC (a) to confine noisy construction activities to weekdays

from 7:00 a.m. to 3:30 p.m., and to limit weekend construction to Saturdays, between the
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hours of 8:00 a.m. and 3:30 p.m., such construction to be undertaken only when necessary,

for example, in the event that site work is delayed by bad weather; and (b) consult with the

Town of Ludlow, to develop an outreach plan for the proposed facility, the noise impacts

of the proposed facility would be minimized, consistent with minimizing costs.

In Section IlLD, the Siting Board has found that with the implementation of the

condition directing MMWEC to (I) update its Emergency Response and SPCC plans

consistent with the construction and operation of SBEC; and (2) develop a plan with

procedures to address the delivery, transfer and storage of aqueous ammonia together with

contingency response plans; as well as the installation of double-walled tanks for the

storage of aqueous ammonia, as proposed by MMWEC, the safety impacts of the proposed

facility would be minimized.

In Section IlLE, the Siting Board has found that the water resources impacts of the

proposed facility would be minimized.

In Section IlLF, the Siting Board has found that the wetlands impacts of the

proposed facility would be minimized.

In Section IILG, the Siting Board has found that with the implementation of the

condition directing MMWEC to file a copy of its updated recycling plan and report on its

recycling rate, the solid waste impacts of the proposed facility would be minimized.

In Section IILH, the Siting Board has found that the visual impacts of the proposed

facili ty would be minimized.

In Section IlLl, the Siting Board has found that the Siting Board has found that

with the implementation of the condition directing MMWEC to work with its EPC

contractor and the Town of Ludlow to develop and implement a traffic mitigation plan

which addresses scheduling and any necessary roadway construction or improvements,

traffic impacts of construction and operation of the proposed facility would be minimized.

In Section IlLJ, the Siting Board has found that the land use impacts of the

proposed facility would be minimized.

In Section IILK, the Siting Board has found that with the implementation of the

condition directing MMWEC to keep the Siting Board informed as to the progress and the

outcome of MMWEC's interconnection plans and on designs for any transmission

upgrades, as well as any measures incorporated into transmission upgrade designs to

minimize magnetic field impacts at such time as MMWEC reaches final agreement with all

transmission providers regarding interconnection, the EMF impacts of the proposed facility

would be minimized.
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In Section IlLL, the Siting Board has found that the cumulative health impacts of

the proposed facility would be minimized.

Accordingly, the Siting Board finds that, with the implementation of the above­

listed conditions, MMWEC's plans for the construction of the proposed generating facility

would minimize the environmental impacts of the proposed facility consistent with the

minimization of costs associated with the mitigation, control, and reduction of the

environmental impacts of the proposed generating facility. In addition, the Siting Board

finds that an appropriate balance would be achieved among conflicting environmental

concerns as well as between environmental impacts and costs.

IV. CONSISTENCY WITH THE POLICIES OF THE COMMONWEALTH

A. Standard of Review

G.L. c. 164, §69J~ requires the Siting Board to determine whether the plans for

construction of a proposed generating facility are consistent with current health and

environmental protection policies of the Commonwealth and with such energy policies of

the Commonwealth as are adopted by the Commonwealth for the specific purpose of

guiding the decisions of the Siting Board. The health and environmental protection

policies applicable to the review of a generating facility vary considerably depending on

the unique features of the site and the technology proposed. However, they may include

existing regulatory programs ofthe Commonwealth relating to issues such as air quality,

water-related discharges, noise, water supply, wetlands or riverfront protection, rare and

endangered species, and historical or agricultural land preservation. Therefore, in this

section, the Siting Board summarizes the health and environmental protection policies of

the Commonwealth that are applicable to the proposed facility, and discusses the extent to

which the proposed facility complies with these policies.

B. Analysis and Findings

In Sections II and III above, the Siting Board has reviewed the process by which

MMWEC sited and designed the proposed facility, and the environmental and health

impacts of the proposed facility as sited and designed. As part of this review, the Siting

Board has identified a number of Commonwealth policies applicable to the design,

construction, and operation of the proposed facility. These are described briefly below.

As discussed in Section IlLB above, the MDEP, in conjunction with the EPA, extensively

regulates emissions of criteria and non-criteria pollutants from new sources such as the
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proposed facility. MMWEC has demonstrated that operation of its proposed facility would

comply with all applicable MDEP and EPA standards.

As discussed in Section IILC above, MMWEC has demonstrated that, consistent

with MDEP Noise Policy 90~OOI, it will limit increases in off-site noises caused by

operation of the proposed facility to less than 10 dBA at the nearest residences, with the

exception of the Correctional Center at the northern SBEC property line. MMWEC has

demonstrated that, while simultaneous operation of the proposed facility and the existing

SBEC intermediate and peaking units would potentially increase noise at the northern

SBEC property line by more than 12 dBA (10. 45 dBA if nominally) during the early

morning hours, it is unlikely that MMWEC's proposed facility and the existing facilities

would operate simultaneously, and further unlikely that any correctional center resident

actually would experience any increase that did occur, as the windows do not open at the

correctional center.

As discussed in Sections m.F and IILG above, the MDEP regulates wastewater

discharges and construction in wetlands areas. MMWEC has demonstrated that it will

comply with all applicable MDEP standards for wastewater discharges, and for work in

wetlands areas.

As discussed in Section IILJ, above, the MNHESP extensively regulates impacts to

state-listed protected species. MMWEC has demonstrated that in consultation with

MNHESP, MMWEC addressed protected species concerns and has adopted a

comprehensive plan which would avoid or mitigate impacts to the blue spotted salamander

(a state-listed protected species) found at the SBEC.

Accordingly, based on its review above, the Siting Board finds that plans for

construction of the proposed facility are consistent with current health and environmental

protection policies of the Commonwealth and with such energy policies of the

Commonwealth as have been adopted for the specific purpose of guiding the decisions of

the Siting Board.

V. DECISION

The Siting Board's enabling statute directs the Siting Board to implement the

energy policies contained in G.L. c. 164, §§ 69H-69Q to provide a reliable energy supply

for the Commonwealth with a minimum impact on the environment at the lowest possible

cost. G.L. c. 164, § 69H. Section 69J\4 requires that, in its consideration of a petition to

construct a generating facility; the Siting Board review, inter alia, the site selection

process, the environmental impacts of the proposed facility, and the consistency of the
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plans for construction and operation of the proposed facility with the environmental

policies of the Commonwealth.

In Section II, above, the Siting Board has found that MMWEC's description of the

site selection process it used is accurate, and that the site selection process resulted in the

selection of a site that contributes to the minimization of the environmental impacts of the

proposed facility and the costs ofmitigating, controlling, and reducing such impacts.

In Section III, above, the Siting Board has found that with the implementation of

the listed conditions relative to air quality, noise, solid waste, traffic, safety, and EMF,

MMWEC's plans for the construction of the proposed generating facility would minimize

the environmental impacts of the proposed facility consistentwith the minimization of

costs associated with the mitigation, control and reduction of the environmental impacts of

the proposed facility.

In Section IV, above, the Siting Board has found that the plans for construction of

the proposed facility are consistent with current health and enviro.nmental protection

policies of the Commonwealth and with such energy policies of the Commonwealth as

have been adopted by the Commonwealth for the specific purpose of guiding the decisions

of the Siting Board.

Accordingly, the Siting Board finds that, upon compliance with the conditions set

forth in Sections IILB. IILC, IILD, III.o. IILI, and III.K, above, and listed below, the

construction and operation of the proposed facility will provide a reliable energy supply for

the Commonwealth with a minimum impact on the environment at the lowest possible

cost.

Accordingly, the Siting Board APPROVES the petition ofthe Massachusetts

Municipal Wholesale Electric Company to construct a 280 MW baseload generating

facility, subject to the following conditions:

A. In order to limit emissions of criteria pollutants, induding PM- I0 and PM-2.5, the

Siting Board directs MMWEC, for each calendar year to limit operation of the

proposed facility on ULSD oil to (I) no more than 60 days from January I,( to

November 30 (but not during the ozone season), and (2) no more than 30 days for

the month of December; provided that this limitation on operation on ULSD oil

will not apply when natural gas is unavailable to operate the proposed facility

(either due to gas transportation disruptions, or supply disruptions or curtailment),

and ISO-NE calls on the facility to operate out of economic merit.
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B. In order to reduce the potential emissions 0 f PM, the Siting Board directs MMWEC

to submit to the Siting Board, prior to commercial operation, a PM reduction

measure plan including; (I) identification and description of PM reduction

measures that could be implemented in the vicinity ofthe SBEC; (2) the cost of

such measures; and (3) a proposal for MMWEC's participation in the

implementation of such reduction measures. 45

C.

.D.

45

In order to ensure the minimization of CO2 emissions, in the event that the

proposed facility commences operation prior to the implementation of the ROOI

requirements, the Siting Board directs MMWEC, before or within the first year of

operation, to provide the Siting Board with information demonstrating that either:

(I) ROOI implementation has commenced, and the proposed facility is in

conformance with ROG!; or (2) MMWEC has developed a CO2 offset program

consistent with CO2 emissions offset programs developed in previous cases before

the Siting Board.

In order to ensure the minimization of construction noise, the Siting Board directs

MMWEC to: (I) confine noisy construction activities to weekdays only, to the

extent practicable, so that specifically, MMWEC may engage in any construction

activities Monday through Friday, during daylight hours, not earlier than 7:00 a.m.

and not later than 5:30 p.m., and further MMWEC shall limit any necessary

weekend construction to Saturdays, between the hours of8:00 a.m. and 5:30 p.m.,

to the extent practicable; and (2) to develop an outreach plan for the proposed

facility. The outreach plan should layout the procedures to be used to notify the

public in particular locations about the scheduled start, duration, and hours of

construction outside of normal business hours, as well as steam blows at any time,

and should include information on complaint and response procedures and contact

information.

The Siting Board notes that the MassClean Diesel program was launched in June,
2008. The MassClean Diesel program is a fully-funded statewide program
designed to reduce air pollution from school buses by providing for all eligible
diesel-powered schools buses in Massachusetts to receive retrofits at no expense to
school bus owners. As part ofMMWEC's filing, the Siting Board expects that
MMWEC would address the role it could take in assisting area school bus
companies to enroll in the MassClean Diesel program, if warranted. (see
http://www.mass.gov/dep/air/diesel/masscleandiesel.htrn).
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E. In order to minimize safety impacts, the Siting Board directs MMWEC to: (1)

update its Emergency Response and SPCC plans consistent with the construction

and operation of SBEC; and (2) develop a plan with procedures to address the

delivery, transfer and storage of aqueous ammonia together with contingency

response plans.

F. In order to minimize solid waste impacts, the Siting Board directs MMWEC, prior

to the commencement of operation, to provide to the Siting Board a copy of its

updated recycling plan, and to report on its recycling rate for construction and

demolition debris and its anticipated recycling rate for operational wastes.

G. In order to minimize traffic impacts, the Siting Board directs MMWEC to work

with its EPC contractor and the Town of Ludlow46 to develop and implement a

traffic mitigation plan which addresses scheduling and any necessary roadway

construction or improvements. This plan should: (1) to the extent practicable,

address scheduling of arrivals and departures of construction-related traffic,

including but not limited to construction labor, deliveries ofmaterials, equipment,

and plant components, so as to avoid daily peak travel periods in affected areas; (2)

direct construction workers and delivery trucks accessing the SBEC site from the

MassPike to use Exit 6 so as to avoid central Ludlow; (3) include the provision of a

traffic control officer at the Moody Street/Holyoke Street intersection for the period

designated as peak on-site construction, or a period agreed upon with the Town of

Ludlow; (4) include an arrival schedule of between 6:15 a.m. to 7:00 a.m. and a

departure schedule of between 2:30 p.m. and 3:30 p.m. for the majority of

construction workers; (5) establish protocols allowing MMWEC to coordinate with

the appropriate municipal authorities to identify and implement any traffic control

measures, in addition to the traffic control officer at Moody Street/Holyoke Street,

needed to mitigate traffic impacts at the access road; and (6) establish protocols

allowing MMWEC to monitor and if necessary coordinate with the City of

Chicopee regarding adjustments to the "smart" controllers at the intersection of

Burnett Road and the MassPike Exit 6 ramps.

-;

46 The Siting Board notes that the construction and delivery routes include Exit 6 of
the Mass Pike located in the City of Chicopee. Therefore, Chicopee officials should
be consulted in developing any traffic mitigation that includes, ifnecessary, the
Exit 6 area.
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H. In order to minimize EMF impacts, the Siting Board directs MMWEC to keep the

Siting Board infonned as to the progress and the outcome ofMMWEC's

interconnection plans and on designs for any transmission upgrades, as well as any

measures incorporated into transmission upgrade designs to minimize magnetic

field impacts at such time as MMWEC reaches final agreement with all

transmission providers regarding interconnection.

Because issues addressed in this Decision relative to the proposed facility are

subject to change over time, construction of the proposed facility must be commenced

within three years of the date of the decision. In addition, the Siting Board notes that the

findings in this decision are based upon the record in this case. A project proponent has an

absolute obligation to construct and operate its facility in conformance with all aspects of

its proposal as presented to the Siting Board. Therefore, the Siting Board directs MMWEC

to notify the Siting Board of any changes other than minor variations to the proposal so

that the Siting Board may decide whether to inquire further into a particular issue.

MMWEC is obligated to. provide the Siting Board with sufficient information on changes

to the proposed project to enable the Siting Board to make these detenninations.

,j.e~/~
Selina Unnan
Presiding Officer

Dated this 12th day of December, 2008
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APPROVED by the Energy Facilities Siting Board at its meeting of December 11,

2008, by the members and designees present and voting. Voting for approval of the

Tentative Decision as amended: Ann Berwick (Acting EFSB Chair/Designee for Ian A.

Bowles, Secretary, Executive Office of Energy & Environmental Affairs); Philip Giudice,

Commissioner (Division of Energy Resources); James Colman (Designee for Laurie Burt,

Commissioner, Department of Environmental Protection); Paul J. Hibbard, Commissioner

DPU; Tim Woolf, Commissioner DPU ; Dan Kuhs, Public Member. Abstaining: Robert

Mitchell (Designee for Daniel O'Connell, Secretary, Executive Office of Housing &

Economic Development); and Kevin Galligan, Public Member.

Dated this 11 th day of December, 2008
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Appeal as to matters of law from any final decision, order or ruling of the Siting

Board may be taken to the Supreme Judicial Court by an aggrieved party in interest by the

filing of a written petition praying that the order of the Siting Board be modified or set

aside in whole or in part..

Such petition for appeal shall be filed with the Siting Board within twenty days

after the date of service of the decision, order or ruling of the Siting Board, or within such

further time as the Siting Board may allow upon request filed prior to the expiration of the

twenty days after the date ofservice of said decision, order or ruling. Within ten days after·

such petition has been filed, the appealing party shaH enter the appeal in the Supreme

Judicial Court sitting in Suffolk County by filing a copy thereof with the clerk of said

court. (Massachusetts General Laws, Chapter 25, Sec. 5;.Chapter 164, Sec. 69P).
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Pursuant to G.L. c. 164, § 69J\4, the Massachusetts Energy Facilities Siting Board

("Siting Board") hereby APPROVES, subject to the conditions set forth below, the petition of

Montgomery Energy Billerica Power Partners, LP to construct a 348-megawatt dual-fueled

simple-cycle electric generation facility at the proposed site in Billerica.

1. INTRODUCTION

A. Description of the .Proposed Facility, Site, and Interconnections

Montgomery Energy Billerica Power Partners LP ("MEB" or "Company") has proposed

to construct a dual-fueled simple-cycle electric generation facility with a nominal gross electrical

output of348 megawatts ("MW") in Billerica, Massachusetts ("MEB project" or "proposed

facility") (Exhs. EFSB-GA; EFSB-A-15(S) at I-I; Tr. I, at 17).1 The Company would use.

. natural gas as the primary fuel, and would use ultra low sulfur diesel oil ("ULSD") only when

natural gas is unavailable (Exh. MEB-I,at 4-13)..

MEB is seeking a'pprovalfrom the Massachusetts Department of Environmental

Protection ("MassDEP") to operate the proposed facility for up to 2300 hours per year, including

.a maximum of 200 hours per year ofoperation on oil (Exhs. EFSB-G-8; EFSB-A-15(S)

at App. A2, p. 40f9). However, the Company stated it anticipates a normal total of800 to

1200 hours of facility operation per year (Tr. 2, at 278). MEB has projected that it would not

nonnaUy operate except between 9:00 a.m. and 8:00 p.m., based on patterns in the electricity

market and corresponding to times when New England load may exceed 20,000 MW
\

(Tr. I, at62-65, 68).

MEB stated that the proposed facility would be located on 16.04 acres ("16-acre site") of

a 134-acre parcel owned by Baker Commodities, which operates an animal rendering facility

(Exh. EFSB-G-4(1), at l-IR). The 16-acre site, shown on Figure I, is located west of Billerica

Avenue, on Town Farm Lane in North Billerica (Exh. EFSB-G-II). MEB indicated that the

In its original petition filed on February 21, 2007, the Company proposed to construct a
480 MW dual-fueled generating facility in the same location as the proposed facility
(Exh. MEB-l, at I-I). On June 13, 2007, the Company amended its petition requesting
approval to construct a348 MW dual-fueled facility (Exh. MEB-I, at I-lrev).
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16-acre site is bounded to the north and west by undeveloped land; by a landfill to the northwest;

by Jack's Used Auto Parts, an automobile junk yard, to the south; by the Billerica Wastewater

Treatment Plant ("WWTP") to the southeast; and by the Massachusetts Bay Transportation

Authority("MBTA") Lowell commuter line ("MBTA railway line") to the east (Exh. MEB-l,

at 1-6, fig. 1.3-2). Beyond the Baker Commodities property to the west is the Concord River.

The Company indicated that the former Reardon warehouse, a vacant former liquor wholesaler,

is located to the east, across the MBTA railway line from the 16-acre site (Tr. 2, at 292).2 The

Company's maps indicate that the closest residential areas are approximately 500.feet to the east

and 1600 feet to the west of the 16-aere site (Exhs. EFSB-A"15(1) at fig. 5-1; EFSB-RR-20).

The proposed facility would include six 58-MW Rolls-Royce 60 aeroderivative WLE gas

turbines, each equipped with an inlet air filter and an 80-foot tall, 12-foot diameter exhaust stack

(Exhs. MEB-l, at 4-57rev; EFSB"A-15(S) at 1-1,2-1,2-2). Each turbine would be situated

within a weather enclosure (Exh. EFSB-N-l). The facility would control the emission.of

nitrogen oxides ("NOx") partly by injecting water into the turbines andfurtber by use of

ammonia in a Selective Catalytic Reduction ("SCR") system (Exh. MEB-l, at 4-13). The six

turbines would also each have an oxidation catalyst, for control of carbon monoxide ("CO;') and

volatile organic compounds ("vots"), and a Continuous Emissions Monitoring System

(Exh. EFSB-A-15(S) at 2-1, 2-2, 4-3, 4-7, 4-8). Ancillary equipment would include a

500;000-gallon oil tank, a 750,000-gallon water storage tank for general service and fire

protection, a 500,000-gallon water storage tank for NOx control, a 250,000-gallon wastewater

holding tank, two 18,000-gallon tanks for aqueous ammonia,J three 140 megavolt"ampere

("MVA") 13.8-to-115 kilovolt ("kV") step-up transformers, auxiliary transformers, six lube oil

cooling skids, a building to serve administrative and storage functions, and a series ofone-story

2

3

A subsequent visit by Siting Board staff to the site suggested that part of the former
Reardon warehousebuilding is now partly or occupied.

At the Siting Board meeting ofOctober 2, 2008, the Company indicated that, while it had
originally proposed two 24,000 aqueous ammonia storage tanks for the proposed facility,
it was revising its proposal to reduce the size of each ammonia tank to 18,000 gallons
(see October 2, 2008 Siting Board Meeting Tr. at 116).
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control buildings (Exhs. MEB-I, at 1-6; EFSB-A-15(S), at 6-11; EFSB-RR-21; Tr. I, at 33-37).

MEB stated that the proposed facility would interconnect with a 115-kV power line that

would extend 0.2 miles southward to National Grid's Line J 162, which would be reconductored

in order to transmit power from the MEB project to the Tewksbury 22 substatiOn located

2.7 miles to the east (Exh. EFSB-G-1(S) at 2-7 and fig. 2-4). The interconnection would traverse

the property of Jack's Used Auto Parts located adjacent to the project site fuh at 2-7). The

Company stated that the proposed facility would also be interconnected to an existing Tennessee

Gas Pipeline Company ("Tennessee") 24-inch gas pipeline that is located on the site (ill. The

existing pipeline would be re-routed within the site to accommodate the proposed facility layout

(id.). The proposed interconnection point is five miles south of the interconnection of the

Tennessee pipeline withthe Maritimes and Northeast Pipeline and the Portland Natural Gas

Transmission System; the Company indicated that the proposed facility would thereby be able to

access gas from Distrigas in Everett, from proposed marine terminals off Gloucester, from Nova

Scotia, from western Canada, and from the midwestern United States (id.).

Initially, MEB stated that it was pursuing the use of Billerica WWTP effluent as the

primary water source, with Town of Billerica water as back-up; this proposal was subsequently

modifiedto use Town of Billerica water as the principal source of water until scheduled

construction work at the Billerica WWTPis complete (Exhs. EFSB"G-1(S) at 2-4; EFSB-W-15,

at 2,3; Tr. 1089-1090).4 Water would be used forNOx air emissions control, for inlet

evaporative cooling, for washing, for domestic use,and for fire protection (Exh. EFSB-G-1(S)

at 2-4). A 750,000-gallon tank would store water for general service and fire protection (id.).

So~e water would be demineralized by various processes and stored in a 500,000-gallon tank for

NOx control and other uses (id. at 2-5). Wastewater would be returned to the Billerica WWTP

or trucked off site (ill.

The Company indicated that construction traffic would come from the Woburn Street

interchange on Interstate 495, travel two-thirds of a mile south on Woburn Street, and use the

4 According to the estimation of Abdul Alkhatib, Director of Public Works for the Town
ofBillerica, the WWTP would be operational with tertiary treatment in 2010 (Tr. 9, at
1253-1254); see Section IV.C, below.
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existing Baker Commodities entrance to access the site (Exh. EFSB-G-l (S) at 13-1). After

construction, heavy vehicles would arrive by the same route, while personal vehicles would also

arrive via Town Farm Road, which is located an additional halfmile south of the Baker

Commodities entrance on Woburn Street, which becomes Billerica Avenue in Billerica@).

B. Procedural History

On April 24, 2007, the Siting Board conducted a public comment hearing in Billerica. In

accordance with the direction of the Presiding Officer, MEB provided notice ofthe public

conunent hearing and adjudication.

The Siting Board granted the petition to intervene filed by Ernest Linek, who resides less

than 1/3 mile from the proposed facility,· and the Joint Petition to Intervene filed by the Billerica

Watchers Group and twenty-two individual residents of Billerica, Tewksbury, and Pepperell,

some of whom are members of the Billerica Watchers Group (collectively, "BWG,,).5 The

Billerica Watchers Group is a group of individuals from Billerica and surrounding communities,

who are.interested in local issues including town development and infrastructure (BWG Petition

to Intervene at 3). The Siting Board also granted limited participant status to Colleen

Cunningham, a resident of Billerica. The Siting Board denied the petitions to intervene filed by

Wallace Lafayette and Karen and Peter Brekalis.

The Siting Board initially conducted seven days of evidentiary hearings, commencing on

October 23, 2007 and ending on November 27,2007. MEB presented the testimonyof the

following witnesses: Joseph Fitzpatrick, Chief Executive Officer, DG Clean Power, LLC;

Edward Liston, Executive Vice-President, DG Clean Power, LLC; Theodore Barten, Managing

. Principal, Epsilon Associates, Inc; A.J. Jablonowski, Senior Consultant, Epsilon Associates, Inc.;

Robert O'Neal, Epsilon Associates, Inc., who testified on noise measurement and modeling;

Michael Howard, Epsilon Associates, Inc., who testified on wetlands; Elizabeth M. Hendrick,

Senior Air Quality Meteorologist at Epsilon, who testified as to technology performance

standards, and air quality impacts; and Peter A, Valberg, Gradient Corporation, who testified on

5 On May 23, 2008, Marti Mahoney, an individual member of BWG filed a notice ofher
withdrawal from the proceeding.
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health effects, including health effects from electric and magnetic fields ("EMF"). BWG

presented the following expert witness: Maureen Barrett, AERO Engineering Services, who

testified·as to air quality, health and safety issues; and the following lay witnesses: Kenneth

McPhillips, Edward A. Bunker, Donald Gadbois, Donald MacDonald, and Jeanne Landers.6

The Company and BWG filed initial and reply briefs.

Ou May 23,2008, the Siting Board staff issued its first bench memorandum

setting forth the issues for the Board to consider at its meeting scheduled for May 29, 2008.

On May 23, 2008, BWG filed a motion to reopen evidentiary hearings on virtually all of the

environmental issues ofrecord in the proceeding.7
.The Presiding Officer granted, in part, and

denied, in part, BWG's motion to reope~ hearings. Specifical1y, the Presiding Officer granted

BWG's request to reconvene the hearing to address the issues associated with the Company's

decision to use municipal water rather than water from the Billerica WWTP as the source for

water for the proposed facility, and the issues associated with any alternative to truck water to the

proposed facility (Presiding Officer Ruling, June 19, 2008). With respect to all other

environmental issues identified in BWG's motion to reopen hearings; the motion was denied

(id.). The Presiding Officer scheduled an evidentiary hearing for July 9, 2008 to address those

issues related to the Company's decision to use municipal water.

On June 26,2008, BWG filed a motion to reverse the June 19,2008 Presiding Officer

Ruling to limit the scope of the reopened hearing as described above. The Presiding Officer

denied BWG's motion at the July 9, 2008 hearing.

On July 3, 2008, BWG filed a motion requesting issuance of subpoenas to Mr. Abdul

Alkhatib, Director of Public Works for the Town of Billerica, and to the MassDEP, Water

Management Act Section: (1) to testitYat the July 9, 2008, hearing or at a hearing which the

BWG also submitted pre-filed testimony of Rui Vieira and of Charles H. and Susan
Hanlon. BWG withdrew this pre-filed testimony since these individuals were not
available for cross-examination at the evidentiary hearings (Tr. 7, at 1065-1066).

7 In light ofBWG filing a motion to re-open hearings, the Siting Board cancel1ed its
May 29,2008 meeting to discuss the May 23, 2008 bench memorandUm.
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Siting Board would convene on a later date; and (2) to bring to the hearing certain documents

related to the source of water for the proposed facility.

On July 11, 2008, in accordance with GL 30A, § 12, and 980 CMR §§ 1.04(2)(a) and

1.09(5), the Presiding Officer issued the two subpoenas duces tecum for the witnesses to appear

at a hearing scheduled for July 17, 2008. In response to the subpoena, Mr. Alkhatib appeared at

the July 17,2008 hearing to address questions related to the water resources for the facility.

Counsel for MassDEP, however, filed a Motion to Quash the subpoena on the grounds that the

subpoena was unduly burdensome and overly broad, and would require several weeks to gather

and certify the documents requested by BWG (MassDEP Motion to Quash at 2-3). On August I,

2008, the Presiding Officer granted the MassDEP Motion to Quash (presiding Officer Ruling,

August 1, 2008). Fol1owing the evidentiary hearings on July 9 and July 17,2008, the Presiding

Officer allowed parties to submit a single round of supplemental briefs on the limited issues

considered at the July 9 and July 17, 2008 hearings (Presiding Officer Memorandum, August 5,

2008). On August 12,2008, the Company and BWG each submitted a supplemental brief. In

addition, without leave of the Presiding pfficer, BWG submitted.a response to MEB's

supplemental brief.8 The record of the total ofnine days ofevidentiary hearings contains

approximately 866 exhibits, consisting primarily ofresponses to information requests and record

requests.

The Siting Board staff issued a second bench memorandum on September 26, 2008.

The Siting Board met on October 2, October 23, and November 13, 2008, to consider

MEB's petition. At the meeting ofNovember 13, 2008, the Siting Board, by a unanimous vote,

directed Siting Board staff to draft a Tentative Decision approving, with conditions, MEB's

petition (November 13, 2008, Siting Board Meeting Tr. at 43-49).

8 Since the schedule for submitting Supplemental Briefs did not provide for submission
ofrebuttal briefs andBWG made no request to do so, the Presiding Officer did not
consider the arguments contained in BWG's "Response to Supplemental Brief' filed
on August 19,2008.
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C. Jurisdiction and Scope of Review

MEB filed its petition to construct the proposed facility in accordance with G.L. c. 164,

§ 69J\4. Pursuant to G.L.c. 164, § 69J\4, no applicant shall comnience construction of a

"generating facility" unless a petition for approval of construction of that generating facility has

been approved by the Siting Board. Pursuant to G.L. c. 164, § 69G, a jurisdictional "generating

facility" is defined as "any generating unit designed for or capable of operating at a gross

capacity of 100 megawatts or more, including associated buildings, ancillary structures,

transmission and pipeline interconnections that are not otherwise facilities, and fuel storage

facilities." Because the proposed facility is capable ofoperating at a gross capacity of 100 MW

ormore, it is a "generating facility" requiring Siting Board approval under G.L. c. 164,§ 69J%.

In accordance with G.L. c. 164, § 69J%, before approving a petition to construct a

generating facility, the Siting Board must determine that the applicant has met five requirements.

First, the Siting Board must determine that the applicant's description of the site selection

process used is accurate (see Section II, below). Second, the Siting Board must determine that

the applicant's description of the proposed generating facility and its environmental impacts are

substantially accurate and complete (see Section IV, below). Third, the Siting Board must

determine that the proposed generating facility will minimize environmental impacts consistent

with the minimization of costs associated with mitigation, control, and reduction ofthe

environmental impacts (see Sections IV.B through IV.J, below.) Fourth, the Siting Board must

determine that plans for construction of the proposed generating facility are consistent with

current health and environmental protection policies of the Commonwealth and with such energy

policies as are adopted by the Commonwealth for the specific purpose of guiding the decisions of

the Board (see Section IV.K, below). Finally, ifthe expected emissions from the proposed

generating facility do not meet the applicable technology performance standard, the Siting Board

must determine, based on a comparison with other fossil fuel generating technologies, that the

proposed generating facility on balance contributes to a reliable, low-cost, diverse regional

energy supply with minimal environmental impacts (see Section IV, below). Braintree Electric

Light Department, EFSB 07-1/D.T.E./D.P.U. 07-5, at 76 (2008) ("Braintree Decision").
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II. SITE SELECTION

A Standard of Review

G. L. c. 164, § 69J'i:I requires the Siting Board to determine whether an applicant's

description of the site selection process used is accurate. An accurate description of an

applicant's site selection process shall include a complete description of the enviromnental,

reliability, regulatory, and other considerations that led to the applicant's decision to pursue the

project as proposed at the proposed site, as well as a description of other siting and design

options that were considered as part of the site selection process.

The Siting Board also is required to det~ine whether a proposed facility provides a

reliable energy supply for the Commonwealth with a minimum impact on the enviromnent at the

lowest possible cost. G. L. c. 164, § 69H. To accomplish this, G. L. c. 164, § 69J'i:I requires the

Siting Board to determine whether "plans for the construction of a proposed facility minimize the

enviromnental impacts consistent with the minimization of costs associated with the mitigation,

control, and reduction of the enviromnental impacts of the proposed generating facility."

G. L. c; 164, § 69J'i:I. Site selection, together with project design and mitigation, is an integral

part ofthe process ofminimizing the enviromnental impacts of an energy faCility. The Siting

Board therefore will review the applicant's site selection process in order to determine whether

that process contributes to the minimization of enviromnental impacts of the proposed project

and the cOsts ofmitigating, controlling, and reducing such impacts. In making this

determination, the Siting Board also will consider, consistent with its broad mandate under

G. L. c. 164, § 69H, the reliability, regulatory,: and other non-enviromnental advantages of the

proposed site.

B. Company

MEB stated that it identified five sites for evaluation (Exh. MEB-l, at 2-4). The five sites

were: (1) the Rivet Parcel, a 20-acre parcel in Billerica; (2) a 4-acre Middleton Electric Light

Department site near a substation off Route 114 in Middleton; (3) five lots totaling 154 acres on

Capitol Avenue, north ofMain Street (Route 38) in Tewksbury; (4) a former Western Electric

site in North Andover; and (5) the Baker Commodities parcel in Billerica (id. at 2-4,2-5).
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The Company explained that the sites it evaluated were all in or near the Merrimack Valley area

ofnortheastern Massachusetts because (I) no new generation had been constructed in this area

for 20 years; (2) over 40% of the Boston area's peak load is supplied through the Tewksbury

Substation; (3) other regions considered had significant transmission constraints; and (4) the

selected area would have good access to gas to be supplied by new liquified natural gas ("LNG")

projects on the Atlantic coast (Exh. EFSB-SS-7).

For evaluation ofeach of the sites, the Company used three general selection criteria:

(I) consistency with development objectives; (2) environmental impacts; and (3) community·

issues (Exh. MEB-I, at 2-2). Within each of these categories; the Company developed a number

ofsub-criteria (id.). Comparative ratings of the sites were qualitatively graded, with no

differential weighting of the criteria or sub-criteria (Exh. EFSB-SS-2).

With respect to consistency with development objectives, the Company stated that it

.evaluated sites for land availability, proximity to electric load, availability of natUral gas, electric

transmission (inc!uding proximity to lines, need for transmission facility construction, and ability

to serve more than one load region), availability of water, and compatibility with existing and

planned land uses (Exh. MEB_I, at 2-2,2-3).

With reSpect to environmental impacts, MEB stated that it considered air quality, water

consumption, wastewater, wetlands, noise, land use, historical and cultUral resources, visual

impacts, traffic, solid and hazardous waste, safety, and EMF (id. at 2-3). The Company asserted

that envirorunental impacts would be minimized by locating a facility at a site with the following

attributes: no sensitive air quality receptors in the immediate vicinity; an unstressed water

resource; wastewater discharge options that would not affect sensitive receptors; a mostly upland

construction setting; a properly zoned location surrounded by industrial uses; ready access to

interstate highways; a location that does not affect historical and cultural resources; distant from

sensitive noise and visual receptors; no existing hazardous waste issues; adequate police and fire

protection; and the availability of established electric transmission corridors (Exh. EFSB-SS-6).

With respect to community issues, MEB evaluated the compatibility of facility

development with local community uses and considered the ability to acquire needed permits in a

timely manner (Exh. MEB-I, at 2-3). MEB stated that it sought industrial1y zoned parcels with
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sufficient supporting utility infrastructure, and evaluated sites positively if there were no

immediately abutting residences (ill,). MEB stated it attempted to screen out parcels near schools

or hospitals and also parcels where a facility wouldconstitute a significant visual feature (id.).

MEB indicated that while each of the five candidate sites fulfilled some of its criteria,

four of the sites had various deficiencies (ill, at 2-7). MEB indicated that the Rivet Parcel in

Billerica has good access to infrastructure, but land availability, land use compatibility,

environmental impacts, and community issues were negative factors (id.). MEB indicated that

the Middleton Electric Light Department site also has good access to infrastructure, but does not

meet the Company's requirement for land area (ill). The Company indicated that the Capitol

Avenue site in Tewksbury has good access to infrastructure, but environmental impacts would be

a negative factor; also, the identified site includes three or four parcels, one ofwhich is not zoned

industrial and one ofwhich is in commercial use, and the necessary parcels would be difficult to

aggregate (id.; Tr. 2, at 186, 194-196). MEB indicated that the North Andover site also has .good

access to infrastructure, but a facility would be highly visible from a dense residential area, and

also stated that the land is not available for the project (Exh. MEB-I, at 2-7; Tr. 2, at 196).

The Company stated that it met with various town officials regarding possible site

locations in several towns.9 Relative to the Middleton site, MEB stated that it met with the Town

Manager and the Town Electric Light Department Manager in 200512006 (Exh. EFSB-SS-3).

Regarding the Tewksbury site, the Company updated infonnation that had been obtained in

meetings in the 1990s (ill,). MEB indicated that it met with Billerica officials, neighboring town

officials, and the Billerica legislative delegation in 2006 and 2007 (ill). MEB stated that it was

encouraged to pursue the proposed project by Billerica town officials, and did not receive similar

encouragement from Billerica with regards to the Rivet site or from other towns with regards to

the other three sites (Tr. 2, at 198-200).

According to MEB, the Baker Commodities site rated "positive" for all of the Company's

criteria (Exh. MEB-I , at 2-7). The 16-acre site at Baker Commodities has industrially-zoned

land around its entire periphery (Exh. EFSB-LU-I). There is an existing 24-inch high pressure

9 There is no indication that the Company met with North Andover officials regarding the
Western Electric site.
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pipeline at the site, operating at 700 pounds per square inch ("psi") (Exh. MEB-l, at 1-13).

An existing electric transmission line corridor is 0.2 miles south of the site (id. at 1-12, 1-13).

The site is close to the Town of Billerica WWTP, and there is an existing city water line on the

Baker Commodities parcel, both available as sources of water fuL. at 1-13, 1-14). MEB indicated

that the proposed facility would occupy almost the entire l6-acre site (Exh. EFSB-RR"3). The

Company stated that there are 269 residences within one-half mile and 1614 residences within

one mile of the MEB project (Exh. EFSB-LU-4). The Company indicated that the closest

residence is700 feet from the nearest facility structure on the proposed site (Exh. EFSB-LU~5).

With respect specifically to existing contamination, an. issue raised in BWG's initial brief, MEB

argues that the record shows that Phase 1and Phase II evaluations found no contamination in the

area proposed for construction (MEB Reply Brief at 57, citing Exh. EFSB-G-l(S), App. 1).

MEB asserted that the Baker Commodities site: (l) is available; (2) is proximate to

electric load; (3) is close to a natural gas pipeline; (4) is close to electric transmission lines;

(5) has an adequate water supply; (6) has compatible existing and planned uses; and was scored

"positive" on (7) environmental issues and (8) community issues based on discussions with town

officials in mid-2006 (Exhs. MEB-l, at 2-7; EFSB-SS-4). Based on its analysis, MEB selected

the Baker Commodities site as preferable for development (Exh. MEB-l, at 2-7),

C. mtervenor

BWG maintained that there should be no.power plant construction within a 30-mile

radius of Billerica (Exhs. EFSB-G-2(S)(4); MEB-15). BWG argues that the list ofaltemative

sites and the environmental criteria that were used to select the site are "based on hearsay and

untenable legal statements" (BWG mitial Brief at 51-52; BWG Reply Brief at 23-24).

BWG argues that the Company has not adequately addressed the issues of environmental

protection, public health, and public safety in its site selection process (BWG Brief at 54).

In its petition to intervene, BWG alleged that the proposed facility would be located

within 1.5 miles of an elementary school and would pose a serious health hazard to the

community (BWG Petition to mtervene at 5). BWG further alleged that there are three home

daycare facilities for children within one-halfmile of the proposed facility; in its reply brief,
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BWG urged the Siting Board to focus on the Company's omission from its site selection process

of"the numerous amount oflicensed day care centers in very close proximity of this proposal"

(id. at 6-9; BWG Reply Brief at 24).

Under the rubric of site selection, BWG expressed concern about the possibility that

Jack's Used Auto Parts may have contaminated soil and groundwater (BWG Brief at 53-54).

In order to "protect the health, public safety, and environmental impacts which will be at risk

from the inconclusive studies presented", BWG requests "that further comprehensive soil and

groundwater testing be conducted by an independent third party before [the proposed facility is]

considered for permitting" fu!., at 53).

D. Analysis

MEB has presented a site selection process which shows that the Baker Commodities site

has a number ofadvantages for power plant construction, compared to four other potential sites

in northeastern Massachusetts that were identified by the Company. The Company described the

suitability of theBaker Commodities site and the four other sites with respect to a number of

criteria concerning existing infrastructure and land uses that could influence environmental and

community impacts. The Siting Board notes that the Company provided information on the five

sites, based on site visits, environmental analyses specificto each site, and consideration of

economic factors and reliability.

BWG has identified a number ofissues that may be worthy ofparticular consideration in

a site selection process, includingthe likelihood of existing site contamination and distances to

sensitive receptors. As discussed in Section N, below, indications are that the site is not

contaminated, and any contamination that might exist at Jack's Used Auto Parts is not likely to

affect the site. Distance to residential or sensitive receptors would be a reasonable element of

site selection criteria; the record shows that the Company did consider, in a qualitative way,

whether sites were close to visual and noise receptors, but did not include distance to receptors as

. a separate criterion. However, the Siting Board notes that the absence of the more thorough

consideration is not sufficient to warrant that the Siting Board withhold findings set forth in the
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standard ofreview regarding the Company's site selection process. 1O The Company could have

presented a more detailed process, but the Company was able to show that the process it used led

to a location with some advantages relative to other sites. The absence of a 30-mile exclusion

zone is also not sufficient to warrant that the Siting Board withhold findings set forth in the

standard of review regarding the Company's site selection process. 11

Further with respect to the presence of sensitive receptors in the general area, the Siting

Board notes that, in heavily populated eastern Massachusetts, most power plants are located in

areas that have these kinds of sensitive receptors, and that steps to mitigate impacts on nearby

receptors including the use of pollution controls and stacks to limit and disperse emissions are

typically required. We note that the site itselfhas little buffer,12 but the site is surrounded by

industrially zoned properties.

Overall, the proposed site has advantages over other sites that were considered. The

Baker Commodities site is located at or close to connections to gas, the electric grid, water, and

transportation. However, as described in Section N.E, below, the Company does not control

10

11

12

The Siting Board considers such issues in more detail in its review of environmental
impacts in Section IV, below.

The Siting Board cannot conclude l! priori that an entire region such as the Merrimack
Valley is an unsuitable location for any type ofgenerating facility. Nickel Hill Energy,
Decision, 11 DOMSB83, at 16 (2000) ("Nickel Hill Decision").

Many previous proposed projects in suburban areas have included buffer areas that were
under the control of the project owner. See, for example, IDC Bellingham. LLC,
9 DOMSB 225, at341-343 (1999) ("IDC Decision"); ANP Blackstone Energy Company,
8 DOMSB 1, at 196-197 (1999) ("ANP Blackstone Decision"); Eastern Energy
Comoration, 22 DOMSC 188, at 300-303 (1991). The 16-acre Billerica project site does
not have such buffer areas under the Company's control except for a small area on the
west of the site (see Exhs. EFSB-RR-2; EFSB-RR-3). The absence of a controlled buffer
zone has ramifications with respect to noise, visual impacts, and safety, each discussed in
Section IV, below. Compared to sites in prior petitions, the 16-acre site is relatively
small. The Siting Board has accepted two free-standing power plants on smaller sites, a
6.8-acre site in Milford and a5.2-acre site in Everett. Milford Power, 23 DOMSC 1, at 3
(1991); Cabot Power Corporation, 7 DOMSB 233, at 50 (1998). Several other projects
located at existing power plants and cogeneration applications at industrial facilities were
also small. Otherwise, sites have been larger, predominantly30 a~res or more.
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most of the land that would provide a buffer for the proposed facility. Moreover, the Company

did not include the availability ofbuffer as a sub-criterion for evaluating the environmental

impacts at each of the potential sites. In previous cases, except for proposals to add generation

on an existing power plant location, applicants generally have included availability ofbuffer as a

named site selection criterion. See,~,ANP Blackstone Decision, 8 DOMSB 1, at 92;

U.S. Generating Company, 6 DOMSB 1, at 97 (1997) ("U.S. Gen Decision"). We note, in this

case, that the proposed facility would be a peaking unit with limited expected run time, and

potentially smaller scale for its MW size. The proposed facility's scant buffer does not

automatically invalidate the site, orthe analysis to select it. However, as indicated in Section IV

below, mitigation ofimpacts to immediate neighbors of the Baker Commodities site is an issue,

The record for the present case shows that the Company provided a description ofits

selection process and the objectives it used for evaluating potential sites. The record indicates

that the Company's proposed site has a number of attributes which would help to minimize the

enviroumental impacts of a generating facility, including proximity to· available water and to

electric, gas, and sewer infrastructure, the existing visual buffers, and its industrial neighbors.

However, the record also shows that MEB would need to further minimize, through design or

mitigation, some of the environmental impacts that the proposed project would likely have in its

vicinity. Environmental impacts and their mitigation are discussed in Sections IV.B through K,

below. The record shows that location of the proposed project at the proposed site would

provide broad advantages and entailed no broad disadvantages, compared to at least some other

available sites identified by the Company. Accordingly, the Siting Board finds that the

Company's site selection process accurately described theenvironmental, reliability, regulatory

and other considerations, and resulted in the selection of a site that contributes to the

minimization of environmental impacts and the costs of mitigating, controlling, and reducing

such impacts.
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III. TECHNOLOGY SELECTION

The Siting Board's Technology Performance Standard ("TPS") requires a proponent to

prepare an analysis of alternative fuel technologies if the project does not meet a published set of

emissions criteria.

A. Standard of Review

G. L. c. 164, § 69J\4 requires the Siting Board to promulgate technology perfonnance

standards for generating facility emissions. These technology perfonnance standards are to be

used solelyto determine whether a petition to construct a generating facility shalf include

information regarding fossil fuel generating technologies other than the technology proposed by

the petitioner. G. L. c. 164, § 69J\4. If the expected emissions of the facility do not meet the

technology performance standards in effect at the time of filing, the petitioner must include in its

petition a description of the environmental impacts, costs, and reliability of other fossil fuel

generating technologies, and an explanation of why the proposed technology waS chosen. Id.

The Siting Board must then determine whether the construction of the proposed generating

facility on balance contributes to a reliable, low-cost, diverse regional energy supply with

minimal environmental impacts. rd.

B. Company

MEB presented a comparison offacility emissions to the TPScriteria and a review of

altemative technologies. The Company discussed its decision to build a peaking unit

(Section I1I.B.2, below), and provided a comparison ofpeaking technologies (Section lILB.3,

below).

I. TechnologyPerformance Standard

The proposed project would exceed three of the Siting Board's TPS, as shown in Table I:
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TABLE 1. Proposed Facility vis a vis Technology Performance Standard

Pollutant 1 TPS Criterion ProjectEmission Rate'

IbslMWH IbslMWH

S02 0.021 0.028

NOx 0.120 0.102

Particulate (and PM IO) 0.081 0.086 .

CO 0.077 0.104

VOC 0.035 0.029
.

Page 16
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I. Criteria pollutants shown; Non-criteria pollutants all meet TPS numerical criteria.
2. Projected emission at 100% load at 59 degrees Fahrenheit, using gas as fuel.
Sources: Order 011 Rulemakiug, 7 DOMSB I, at 16; Exh. MEB-Irev, at 3-4, 3_5; EFSB-A-19;
Tr. 3, at 334-335.

Therefore, the Company is required to evaluate alternative fossil fuel technologies (Exh. MEB-1,

at 3c5). MEB accordingly presented a comparison of the proposed project and other fossil fuel

technologies with respect to costs, environmental impacts, reliability, and contribution to

diversity (ill.).

2. Peaking Loads, Capacity Need, and Ready Reserves

MEB stated that there is a need in New England for peaking facilities, asserting that new

peaking facilities are needed for economic, diversity, system reliability, and environmental

purposes (Exh. MEB-l, at 3-7). According to the Company, peak load in New England is now

75% higher than average load, up from 54% in 1980 (id.). However, the proportion of regional

capacity met by peaking facilities has decreased in the past decade (ill.). For2007, the total

peaking capacity in the region was only 3061 MW, less than 10% of the total ratedcapacity of

31,052 MW (id. at 3-14). More than halfof the 3061 amount is pumped storage hydropower

(ill). The proposed project would increase New England peaking capability by 9%

(ill, at 3-15rev). If available, base10ad units can be used to meet peak needs, but peak loads occur

too infrequently to justify the higher capital expenditure associated with construction ofbaseload

units @at3-13).
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MEB indicated that there is a need for units with shorter start-up times than baseload

units (ill, at 3-12). The Company stated that individual turbines ofthe proposed project would

each reach full power output within 7 to 10 minutes ofdispatch (Exh. EFSB-A-15(S) at 2-2;

Tr. 3, at 441). The Company stated that peaking units with short start-up times can serve the

non-spinning reserve markets for a range ofload conditions, and can serve as readily available

back-up for units that run more continuously (Exh. MEB-I, at 3-12, 3-13). The Company

asserted that combined-cycle units can provide operating reserves, but only when they are

producing less than full power (ill, at 3-15). In addition, MEB asserted that there isa need for

peaking quick-start units that can run on oil ifgas is in short supply (ill, at 3-16). MEB stated

that while the proposed project would have this type of flexibility, it would not have black-start

capability; it could not start itself in a blackout (Tr.I, at 171).

MEB stated that there is·a long-term annual need for 500 MW of additional capacity in

New England, due to anticipated load growth of 1.9% per year, estimated by the independent

transmission system operator ofNew England ("ISO-NE")(Exh. MEB-I, at 3-9). The Company

cited a draft ISO-NE resource adequacy analysis from July 2006, indicating that additional

capacity resources will be needed in the region by 2009,.ifnot sooner, depending in part on

availability of additional imports from surrounding regions fuh). The Company cited ISO-NE

forecast of a need for 1553 MW of new capacity in 2008, absent emergency tie-ins to

neighboring regions, climbing to 2415 MW in 2009 (id.). The Company stated that a peaking

. facility typically has a shorter lead time than a combined-cycle technology, because it would have

less local environmental impact, and it would use modular construction (id. at 3-18). As an

example, the Company stated that a peaking facility can be constructed in one year, compared to

two years required for a combined-cycle facility (ill]. According to the Company, the oneyear

difference is a decided advantage, given the immediacy ofregional capacity need (id.).

MEB asserted that ISO-NE has essentially been forced in the last five to ten years to

execute contracts which essentially have nothing to do with the market, noting that there's been a

shortage of quick-start, peaking-type resources in New England that are strategically located

(Tr. 2, at 284-285). MEB stated that there are existing units that are old, inefficient, and

expensive and that cannot survive in the modern market because of their cost structure - some of
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them have even sought to retire or deactivate - but cannot be retired, because they're needed for

system reliability (id. at 286) As a result, according to MEB, ISO-NE has written a large

number of reliability must-run agreements with these older plants to keep them up and running

(&). MEB further asserted that some of these old reliabilitymust-run units cannot start quickly,

so they are started on Monday morning and shut down Friday night, even though they might only

be needed for six hours during the week (ill). Citing a need to reduce reliance on reliability

must-run contracts for older unit capacity, the Company stated that ISO-NE "is encouraging

people likl: us, who are more efficient, more competitive, to enter the market, so slowly but

swely they can wean themselves and their consumers off thesehigh-cost, essentially corporate

socialism contracts that are in place today" Wh at 284-285).

MEB stated that while peaking units have inferior heat rates compared with new baseload

combined-cycle facilities, peaking units have lower capital costs, which can be recovered by a

combination ofrevenues from energy markets during peak hours and ancillary services

(Exh. MEB-l, at3-B). MEB statedthat solar, wind, and typical biomass facilities are not

capable ofproviding quick start peaking power (ill). MEB stated that peaking power can be

provided by fossil fuel powered units, including reciprocating engines, frame units, and

aeroderivative jet turbines, and by pumped storage hydroelectricity Wh at 3-18, 3-19). The

Company stated that it decided to propose a dual-fuel fired peaking facility due to several factors:

(I) a need in New England for peaking facilities; (2) a need in New England for quick-starting

capability to ensure system reliability; (3) market demand for operating reserves and installed

capacity; (4) recent predominance ofntm-dual fuel capable capacity additions; (5) the overall low

proportion ofpeaking facilities in New England; and (6) the relatively short lead time for

building a peaking facility (id. at 3-7 to 3-18).

3. Selection Among Peaking Technologies

MEB indicated that, for the amount ofpower generation desired, the Billerica site is not

conducive for pumped storage hydroelectric generation, nor for reciprocating engines for electric

power generation; reciprocating engines also have higher air emissions (Exh. MEB-I, at 3-18,

3-19,3-22). The Company provided a detailed comparison of frame units versus aeroderivative
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units (id. at 3-20 to 3-23). As an initial matter, the Company stated that aeroderivative units are

generally smaller (in size, weight, and capacity) and also have cooler exhaust, compared to frame

units (iQ, at 3-22). Each technology has some benefits relative to the other, as described below.

MEB indicated that frame units have a significant capital cost advantage over

aeroderivative turbines, with a total installed cost of$550 to $650 per kilowatt ("kW"), compared

to $950 to $1050 perkW for aeroderivative turbines, consistent with the general cost advantage

of peaking units (id.), In additiori, frame units do not require a.high-pressure extemal fuel

compressor (id.). A.eroderivative turbines, onthe other hand, have a slightly lower (more

efficient) heat rate (8100 to 9200 BtulkWh foraeroderivative turbines versus 9000 to 10,400

Btu!k:Wh for frame units) (id.). The Company indicated that aeroderivative turbines are more

versatile, with 1O-minutestart times, costing only $300 per start, and minimal required run times

(versus 30-minute $8000 starts and 4-hour minimum run times), and facilities with

aeroderivative turbines can be constructed more quickly (id. at 3-21,3-22). !Ii addition, the

Company indicated that aeroderivative turbines have a smaller footprint and shorter stacks

(iQ,at 3-22). According to the Company, either type ofpeaking plant can be constructed to run

on both natural gas and distillate oil; using a combination of air pollution technologies,

aeroderivative turbines Cane meet stack emission limits using either gas or oil (id. at 3-20, 3-22).

The Company stated that it selected dual-fuel aeroderivative technology as appropriate for system

needs and the 16-acre site (iQ, at 3-23).

C. Intervenor

BWG asserted that the proponent has dismissed, without explanation, alternatives such as
renewable energy or load mitigation to satisfy ISO-NE's recommendations (Exh. BWG-MB

at 1-2). BWG concludes that "upgrading transmission systems and incorporating conservation

efforts. are the solution to high peaking periods (BWG Reply Brief at 74). According to BWG,

the Company has engaged in "cherry picking" from ISO-NE statements to support MEB's claim

that there is a need for peaking facilities in the area (BWG Reply Briefat 77).

BWG argues that the proposed plant would require approximately 30% more natural gas

thana combined cycle facility (BWG Reply Brief at 2). BWG thus argues that the efficiency of
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simple-cycle designs is lower than the efficiency of the most efficient combustion turbine designs

(BWG Brief at 28).

D. Analysis

The facility proposal does not meet the TPS numerical criteria. See 980 CMR 12.00

et~. Therefore, G. L. c. 164, § 69J)<; requires the Company to provide information regarding

other fossil fuel generation technologies. The Siting Board has, in the past,approved peaking

plants, which are not expected to meet the TPS numerical criteria. See Braintree Decision;

Sithe West Medway Development LLC, 10 DOMSB 275 (2000).13 The record shows that,

compared to baseload plants, peaking plants have a smaller physical size and footprint and have

less construction impacts,. per MW of capacity, but some operational impacts are greater per

MWh ofpower produced. Thus, peaking plants have a smaller scale than baseload plants of the

same capacity, but emit more air pollutants per unit ofpower produced. Compared to baseload

plants, peaking plants are less expensive to build per MW ofcapacity, but more expensive to

operate per MWh ofpower generated.

The record shows that existing peaking capacity is well below the margin between peak

and off-peak load in New England. The Siting Board recognizes the value ofpeaking capacity

generally, and the flexibility afforded by dual-fuel capability in particular, with respect to its

contribution to the reliability and cost-effectiveness ofNew England's electric system. The

record shows that peaking facilities can provide capacity with fast start-up times and an ability to

handle system contingencies and peak electricity needs, and may do so at a capital cost that is

low enough to justifytheir limited use.

Among peaking generation technologies, the evidence suggests that aeroderivative

turbines, such as the proposed units, have some advantages over frame units. While the cost to

construct would be higher than for a frame unit, the propose<! facility would be better able to

serve as a back-up supply, due to the quick-start capability ofaeroderivative turbines. For a

peaking unit, the ability to run for only a short time, and to avoid idling while in reserve, could

13 Ofthese approved peaking plants, the West Medway facility was not constructed, while
the Braintree facility was just recently approved.
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help to minimize environmental impacts from operations such as noise and air quality impacts.

The comparatively small size of the units would minimize long-term environmental impacts of

the facility such as land use and visual impacts.

The record shows that MEBhas provided an explanation supporting construction and

operation of a quick-start, dual-fueled simple-cycle generation facility given near- and longer­

term market considerations, including a number of advantages associated with MEB's decision to

propose using aeroderivative turbines at the l6-acre site.

Accordingly, based on our review ofrecord evidence regarding potential reliability and

diversity benefits associated with the operation ofdual-fuel peaking capacity, the Siting Board

.finds that construction of this project, including the ,selection of aeroderivative single-cycle

peaking technology, contributes on balance to a reliable, low-cost, diverse, regionalenergy

supply with minimal environmental impacts.I4

IV. ENVIRONMBNTALIMPACTS

A. Standard of Review

G. L. c. 164, § 69J% requires the Siting Board to determine whether the plans for

construction of a proposed generating facility minimize the environmental impacts of the

proposed facility consistent with the minimization of costs associated with the mitigation,

control, and reduction of the environmental impacts of the proposed generating facility.

In order to make this determination, the SitingBoard assesses the impacts of the proposed

facility in several areas prescribed by its statute, including air quality, water resources, wetlimds,

solid waste, visual impacts, noise, local and regional land use,and cumulative hearth, and

determines whether the applicant's description of these impacts is accurate and complete.

14 . The Siting Board notes that MEBprovided significant information regarding the region's
forecasts of energy and peak capacity demand,. and the potential growth of reliability
must-run agreements within the New England region. The Siting Board notes that
sources of such information are stale, and have lJeen supplanted more recently by
forecasts that present a different conclusion. However, given the Siting Board's findings
in this section, based upon reliability and diversity benefits of dual-fuel peaking
generation, we need not and do not address the issues related to regional demand
forecasts and reliability must-run contracts.
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G. L. c. 164, § 69JK15,16

The Siting Board also assesses the costs and benefits ofoptions for mitigating,

controlling, or reducing these impacts, and determines whether mitigation beyond that proposed

by the applicant is required to minimize the environmental impacts of the proposed facility

consistent with the minimization of costs associated with the mitigation, control, and reduction

of the environmental impacts of the proposed generating facility, Compliance with other

agencies' standards does not establish that a proposed facility's environmental impacts have been

minimized,

Finally, the Siting Board assesses any tradeoffs that need to be made among conflicting

environmental impacts, particularly where an option for mitigating one type ofimpact hasthe

effect of increasing another type ofimpact. An assessment of all impacts of a facility is

necessary to determine whether an appropriate balance is achieved both among conflicting

environmental concerns and between environmental impacts and cost. A facility proposal which

achieves this balance meets the Siting Board's statutory requirement to minimize environmental

impacts consistent with minimizing the costs associated with the mitigation, control, and

reduction ofthe environmental impacts of the proposed generating facility;

B. Air Quality

This section describes baseline air quality conditions, emissions and impacts of the

proposed facility, and compliance with existing regulations. The plant's turbines would be

primarily gas-fired, with no more than 2300 hours ofoperation peryear, total, and with oil used

as fuel no more than 200 hours per year (Exhs. EFSB-A-3; EFSB-A-15(S), App, A).

Combustion controls and an oxidation catalyst would be used to control carbon monoxide

15

16

G.L. c. 164, § 69P4 includes "radiation impacts" in the list ofgenerating facility impacts
to be reviewed by the Siting Board. However, since radiation is a property only of
nuclear power plants, radiation impacts are not considered in the Siting Board's review of
gas-fired generating facilities.

The Siting Board also reviews in this decision the environmental impacts of the proposed
project with regard to traffic, safety, and EMF.
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("CO") and volatile organic compounds ("VOCs"); selection ofnatural gas and ultra-low sulfur

diesel ("ULSD") as fuels would control sulfur oxides ("SOx") and particulates; and water

injection and selective catalytic reduction ("SCR") with ammonia would control nitrogen oxides

("NOx ") (Exhs, EFSB-A-15(1) at 4-1 to 4-10; EFSB-G-l(S) at 5-10),

1, Applicable Regulations

MEB indicated that the principal air quality regulatory programs that apply to a new

facility are: the National Ambient Air Quality Standards ("NAAQS"), U.s. Environmental

Protection Agency ("USEPA") Prevention ofSignificant Deterioration ("PSD") and New Source

Review ("NSR") requirements, and New Source Performance Standards ("NSPS") for criteria

pollutants; these p~ograms are administered by the MassDEP and the USEPA (Exh, MEB-I,

at 4-3). All areas of the country are classified as "attainment," "non-attainment," or

"unclassified" with respect to NAAQS for the criteria pollutants nitrogen dioxide ("N02"),

sulfur dioxide ("S02"), lead, CO, ground level ozone, and particulate matter; particulate matter

has two sets of standards - one for particles with a diameter of 10 microns or leSs ("PM IO") and

one for particles with a diameter of 2.5 microns or less ("PM2.;') (id. at 4-3 to 4-5).17 The

Company indicated that PSD requirements apply to any new source emitting more than 250 tons

per year of anyone of five criteria pollutants ("major source") (Exh. EFSB-A-15(1) at 3-2);

NSR only applies to relevant emissions of criteria pollutants exceeding certain emission

thresholds in anon-attainment area (Exh. EFSB-A-15(1) at 3-3); and NSPS apply to pollutants

on the basis ofprocess or source category (id. at 3-6 to 3-7). According to the Company, neither

PSD nor NSR applies to the project (Exh. MEB-I, at 4-5, 4-6). The Company stated that the

NSPS for stationary combustion sources larger than 10 million British thennal units per hour

("MMBtu!hr") applies to the project (id. at 4-6).

17 The Company indicated that the MassDEP has adopted several ofthese NAAQS limits,
as well as a I-hour guideline for N02, as Massachusetts Ambient Air Quality Standards
(Exh. EFSB-A-15(l) at 3-1),
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MEB stated that to obtain the required Air Plan Approval from the MassDEP,

Best Available Control Technology ("BACT")18 mustbe applied for each regulated pollutant

(id. at 4-7). The Company stated that VOC and NOx emissions are regulated as precursors to

ozone (id. at 4-6). The Company stated that, under the Acid Rain Program, the USEPA allocates

S02 emission allowances to existing power plants and requires new plants to purchase

allowances for their S02 emissions (Exh. EFSB-A-15(1) at 3-4). In addition, the MassDEP has a

policy regarding allqwable I-hour ambient concentrations ofN02, for new major sources or

modifications of existing sources (Exh. MEBc1, at 4-8).

2. Baseline Air Ouality

MEB indicated that it assessed background pollutant concentrations using recent data

from the closest MassDEP air quality monitoring stations for each pollutant: stations in Lawrence

(for.S02), Chelmsford (for PMIQ), Haverhill (fot N02), and Lowell (for CO); these stations are

. located 5 to 27 kilometers from the site (Exh. MEB-I, at 4-10 to 4-12). Background

concentrations are shown in Table 2:

-~

1& MEB stated that BACT is a standard that balances emission control benefits with costs; it
is based on the maximum degree ofreduction of any regulated air contaminant which the
MassDEP determines, on a case-by-case basis, is achievable taking into account energy,
environmental, and economic impacts (Exh. MEB-l, at 4-7).
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1

TABLE 2. Background Concentrations of Criteria Pollutants

Averaging Monitoring
Representative NAAQS

Pollutant Background a

Period Location
ltg/m3

. ltg/m3

Nitrogen dioxide (NO,) Annual' Haverhill 18.5 100

Carbon monoxide (CO) 8-hour b Lowell 2.7 9

I-hour b
.

Lowell 3.8 35

PM" Annual c Chelmsford 17 50

24-hour d Chelmsford 34 ISO

PM,., Annual ' Lawrence lO.5b IS

24-hour' Lawrence 29.0' 35

Sulfur dioxide (SO,) Annual'
.

Lawrence 10 80

24-hour g Lawrence 55 365

3-hour g Lawrence 135 1300

(Exhs. MEB-I, at 4-5,4-10 to 4-12; EFSB-A-9)
a. Highest annual average concentration, among 2004, 2005, 2006.

. b. Highest of the second,highest concentrations in a year, among 2003,2004,2005.
c. Highest annual average concentration, early 2005 to 2006.
d. Fourth highest concentration measured since early 2005.
e. Highest among values provided for 2004,2005, 2006.
f. Highest annual average concentration, among 2000,2001,2002.
g. Highest of the second-highest concentrations in a year, among 2000, 2001, 2002.
h. Middlesex County is designated as unclassified, and treated as in attainment, for PM,.,.

MEB stated thatBillerica is designated as being in attairnnent or is unclassified, and

treated as being in attainment, for S02, PM", PM2.S' CO, and lead (Exh. EFSB-A-15(I)at 3-2).

The Company stated that the entire Commonwealth, including the Billerica area, is cUrrently

classified as a "serious" non-attainment area for the I-hour ozone standard and in "moderate"

non-attainment for the 8-hour ozone standard (Exh. EFSB-A-15(1) at 3-2).
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3. New Facility Emissions, Impacts, and Compliance

Evidence in the proceeding includes the Air Plan Approval Application submitted to the

MassDEP on October 15,2007 (Exh. EFSB-A-15(1)). MEB set forth the maximum potential

annual emissions for the project, based on the limited hours ofoperation proposed; provided a

BACT analysis, through which the airpollution control technologies were selected; and provided

air pollutantdispersion modeling for N02, S02,PM IO, and CO (id~). The Company stated that it

submitted an air modeling protocol to the MassDEP, and that the protocol was approved

(Tr. 4, at 378-379). The Company used the AERMOD model for its air plan application

·(Exh. EFSB-A-15(1) at 5-10). In response to comments &om BWG and/or the Town of

Billerica, the Company supplemented its evaluation of pollutant dispersion by using the

CALPUFF model (Exh. BWG-A-38(S)(I».

MEB indicated that it seeks air permitting approval from the MassDEP for as high as

2300 hours per year, in order to obtain the operational flexibility for the facility to operate during

any sustained periods of exceptional summer demand (Tr. 2, at 278-279), The Company

calculated its .maximum potential annual emissions, based on 2300 hours of operation, for NOx,

CO, VOC, PM IO, ammonia, and S02 (Exh.EFSB-A-I5(1) at 2-3,2-5). These calculated

emissions would be set as air permit limits. As noted in Section LA, above, however, the

Company expects that it will normally operate significantly fewer hours per year.. The Company

·asserted that, with a heat rate of approximately 10,000 Btu!kWh, the proposed project would be

·ahead ofmost existing peakers in the queue, but behind baseload and combined cycle plants

accounting for about 21,000 MW in New England, so that, based on the economics, the facility

would lypicallyrun 800 to 1200 hours per year (Tr. I, at 61·69). Requirements for continuous

emissions monitoring would be set by the MassDEP, but the Company indicated that it expected

to install the Continuous Emissions Monitoring System to test for NOx, CO, and ammonia

(Exh. EFSB-A-2). The CO monitor would directly measure CO; and would reflect general

combustion characteristics (illJ.
According to the Company, the project is subject to neither PSD review nor NSR,

due to its low annual emissions relative to the criteria for these regulatory programs
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(Exh. EFSB-A-15(S) at 3-2 to 3-3). Maximum annual emissions, along with NSR and PSD

criteria, are shown in Table 3:

TABLE 3. MEB Project vs. Emissions Criteria

Maximum
NSR Threshold PSD Significaut

Pollutant' Potential Criteria b Emission Rate'
. Emissions'

.
tons/yr tons/yr tons/yr

Carbon dioxide(C02) 428,775 N/A N/A

Nitrogen oxides(NOx) 44 50 250

Carbon monoxide (CO) 42 N/A 250

Volatile organic compounds (VOC) 13 50 250

PM 10 41 N/A 250

Sulfur dioxide (S02) II N/A 250

Ammonia (slip) 25 N/A N/A

Sulfuric acid (H2SO4) 9 N/A N/A

N/A Not applicable; see (b) and (c) below.
a. Potential to emit from new units at 2300 hours per year (Exhs. EFSB-A-13; EFSB-A-I5(1) at 2-3, 2-5, 4-1).
b. Non-attainment New Source Review ("NSR") applies onlyin areas designated non-attainment for ·the relevant

pollutants;. in Billerica, NSR thresholds would apply only to VOC and NOx as ozone precursors; note that the
proposed facility would be below the thresholds fora serious non-attainment atea{Exh EFSB-A-15(1) at 3-3).

c. Prevention ofSignificant Deterioration review is required for each criteria pollutailt that meets PSD significance
criteria; note that the project is projected to be below these criteria (Exb. EFSB-A-15(1) at 3-2).

Notwithstanding the inapplicability ofPSD and NSR to the project, MEB indicated that it

is required to conduct aBACT analysis for the MassDEP, in accordance with 310 CMR 7.00

(ill, at 4-1). MEB stated that it proposes the following with respect to BACT: the use of natural

gas and ULSD for fuel to control S02 and PM IO emissions; the use of a 10w-NOx combustor,

water injection, and ammonia-based SCR for NOx control; and the use of combustion controls

and an oxidation catalyst to control both VOCs and CO (id. at 4-1 to 4-10). Based on these

controls, the Company projected stack emission concentrations that it commits will not be

exceeded; these concentrations correspond to the annual emission rates shown in the above table.
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The control methods and the concentrations, in parts per million ("ppm") by volume, as

presented in the evidentiary record, are shown in Table 4:

Page 28

1

TABLE 4. BACT Emissions Summary for MEB Project
.

On Natural Gas On ULSD Control Method
Pollutant

ppm· Ib/mmBtu ppm Ib/mmBtu
. .

NOx 3.0' 0.0091 5.0 0.0091
Water injection & Selective

Catalytic Reduction
.

CO 5.0 0.011 5.0 0.012
Combustion controls &

. Oxidation catalyst

VQC 2.5' 0.0031 4.5' 0.0059
Combustion controls & .

Oxidation catalyst

PMll/PM,.5 N/A 0.01 N/A 0.035 Fuel selection
Particulate

SO, N/A 0.003 b . N/A 0.0017 b Fuel selection

(Ems. EFSB-ACI5(l) at 3-3, 3-4,4-1)
N/A Not.applicable: these pollutants are not measured on a volume-to-volume basis.
a. At the Siting Board meeting of November 13, 2008, the Company hidicated that, while it had

originally proposed the emissions listed, it was revising its proposal to reduce the volumetric
gas-fired NOx lhnit from 3.0 ppm to 2.5 ppm (at 15% oxygen); to reduce the gas-fired VOC limit
for gas from 2.5to 2 ppm (at 15% oxygen): and to reduce the ULSD-fired VOC limit from 4.5 ppm
to 2.5 ppm (at 15% oxygen). See November 13,2008, Siting Board Meeting Tr. at 35-36. These
changes are not reflected in the evidentiary record, nor are they understood to be reflected in
Tables I and 3, above, and Table 5, below.

b. Calculated for natural gas with a sulfur content not exceeding I grains of sulfur per 100 standard
cubic feet, and ULSD fuel with a sulfur content.of 0.0015 percent. The sulfur content of natural gas
is considerably lower than I grain per 100 standard cubic feet,.but the fuel quality is not specifically
controlled by the Company, so a conservative value was used (Tr. I, at 10; Tr. 3, at 330-332).
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MEB indicated that it used the AERMOD dispersion model19 approved by the USEPA,

supplemented with the CALPUFF model,2° to evaluate projected ambient air quality impacts for

its proposed project (Exhs. EFSB-A-15(1) at 5-10; EFSB-A-38(S)). Using the proposed

facility's potential emissions at their maximum limits, the Company modeled their dispersion

using actual historical meteorologicaLdata, along with building and stack configurations and

digitized local topographic information (Tr. 3, at 320-328). Meteorological data from 2000

through 2004 at Lawrence Municipal Airport, located 20 kilometers northeast ofthe Baker

Commodities site, was used for the modeling (Exh. EFSB-A-15(1}at 5-3, 5-4), AERMOD

predicts concentrations based on a model in which turbulence causes pollutants to disperse into a

Gaussian distribution laterally across a straight-line downwind track of the plume from each

stack (Tr. 3, at 326-328). As a result, the Company indicated that AERMOD is not ableto model

dispersion under calm conditions (id. at 400-401; Exh. BWG-A-37). Hours with reported wind

speeds ofless than 1 meter per second were omitted from the AERMOD calculation of

maximum and average conditions (Exhs. EFSB-A-15(1) at 5-4; BWG-A-38; Tr. 3, at 446-447).

CALPUFF was designed to be able to evaluate dispersion under calm and other conditions

(Exh. BWG-A-38(S)). The Company stated that in this case, the CALPUFF model results are

generally comparable to the AERMOD model results (Exh. BWG-A-38(S)(1 )). As the proposed

stack heights are lower than the "Good Engineering Practice" ("GEP") formula stack height of

32 meters (105 feet), building downwash effects were considered in the air modeling

(Exh. EFSB-A-15(1) at 5-10).

As part of its evaluation, MEB compared the modeled dispersed facility emission

concentrations to Significant Impact Levels ("S1Ls") defined by the USEPA and the MassDEP

for criteria pollutants (id. at 5-11 to 5_18). Among the criteria pollutants, modeled 24-hour PMIO

19

20

Gaussian models such as the AERMOD model do not calculate concentration estimates
during hours of calm winds because of the nature ofthe mathematics in the model
(Tr. 3, at 398).

While AERMOD is a steady-state plume model, the CALPUFF model is a non-steady
state puffmodel that simulates the effects of time-varying meteorological conditions on
pollution transport. http://www.epa.gov/scramOOl/dispersion prefrec.htrn
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concentrations ranged up to 7.82 micrograms per cubic meter ("/!glm3
"), exceeding the SIL of

5 J!glm3 on a few days at some locations within 5 kIn ofthe facility (ill]. For non-criteria

pollutants, the Company compared the modeled dispersed facility emission concentrations to

Allowable AmbientLevels ("AALs") and Threshold Effects Exposure Limits ("TELs")

established by the MassDEP (id. at 5-18 to 5-19). Among the. non-criteria pollutants, MEB

indicated that none exceeded TELs or AALs (id.). Based on the comparisons ofboth criteria and

non-criteria pollutants, MEB predicted that only particulates from the facility would exceed SILs,

AALs, or TELs (id.).

As a follow-up analysis to the calculation of a dispersed facility particulate emission

concentration in excess of the 24-hour SIL for PM", the Companymodeled the addition of

particulates from the facility to the maximum measured 24-hour background concentration

(42Ilglm3) from the Harrison Avenue mollitor in Boston plus particulates thatwould be emitted

from (1) facilities with the potential to emit· I00 tons per year ofparticulates within 10 kIn of the

facility and (2) facilities with the potential to emit 1000 tonS per year ofparticulates within

20 km of the facility- a total oftwenty-one emitters (id. at 5-7 to 5-I3;Tr. 3, at 322). For the

times and locations that the SIL is exceeded by the facility, the total modeled PM" ranged

from 47.5 to 51.6 /!glm3
, which is lower than the NAAQS ofl50 J!glm3 (Exh. EFSB-A-15(1)

at 5-16 to 5-18)."

Modeled impacts of the proposed facility on ambient air are shown in Table 5:

21 MEB also projected that the maximum contribution ofPM25 from the facility, when
combined with the monitored background concentration, would result in a totii fine
particulate impact 000.7 /!glm3 on a 24-hour average, and 9.79 /!glm3 on an annual
average, each less than the respective NAAQS of35 /!glm3 and 15 /!glm3

.

(Exh. EFSB-A-15(1) at 5-12).
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TABLES. MEB Project Emissions Impacts a

Pollutant Averaging· Project· SIL Maximum NAAQS Comparison
Period Maximum Cumulative

Concentration Impact

Ill:"m3 Ilg/m3 Ilg/m3 Ilg/m3
.

N02 Annual 0.037 I - Below SIL

CO I-Hour 10.8 2000 - Below SIL
.

CO 8-Hour 5.7 500~ - Below SIL

Particulate
Exceeds SIL

(PM,,)
24cHour 7.82 5 50.8 b 150 but w/in

NAAQS

. IPartIcu ate
Annual 0.05 I BeiowSIL

(PM,,)
-

I

Particulate
24-Hour 2.83 d NFS 30.7 ' 35

w/in
(PM2,) NAAQS

Particulate
Annual 0.05 NFS

,

9.79' IS
wlin

(PM2,) NAAQS

S02 3-Hour 2.08 25 - Below SIL
.

S02 24-Hour 0.76 5 - Below SIL·
.

·S02 Annual 0.011 I - Below SIL

(Exh. EFSB-A-15(S) at 5-11,5-12).
NFS No federal standard; because no Federal SIL is established for PM2.> , MEB added project ambient

impacts to measured background levels.
a. Annual average impacts are based on 2100 hours on natural gas and 200 hours on oil.
b. Project plus monitored background plus modeled interactive sources. For the highest modeled

cumulative impact for PMIO, the project impact component was 5.95 Ilglm3.
c. Project plus monitored background.
d. 98th percentile modeled concentration (Exh. BWG-A-54).

4. Offsets and Allowances

MEB stated that it would secure allowances for the S02 it emits from existing power

plants (Exh. EFSB-A-15(1) at 3-4). MEB indiCated that it would be subject to the NOx

monitoring, reporting, recordkeeping, and allowance trading requirements of the Clean Air
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Interstate Rule ("CAIR"), which was scheduled to be implemented in Massachusetts in January .

2009 for power generation facilities with a capacity above 15 MW, for ozone season (May to

September) NOx emissions; MEB indicated that CAIR would supersede the NOx budget program

(id. at 3-5 to 3-6).

MEB asserted that Massachusetts now has comprehensive regulation of carbon dioxide

("C02") from power plants through the Regional Greenhouse Gas Initiative ("RGGI"), which

applies CO2regulation to all power generation facilities 25 MW and larger (Exh. MEB-I,

at 4-19). RGGI requires that CO2 emitted by subject facilities be matched with "allowances"

and/or "offsets" of the same nominal amount (Exh. EFSB-A-12). TI1eproposed facility would be

subject to RGGI (Exhs. EFSB-A-I2; EFSB-A-23). Referring to the Siting Board policy on CO2,

MEB asserted that the policy filled a regulatory gap in Massachusetts that no longer exists

(Exh; MEB-I, at 4-20). Furthermore, MEB asserted that the Siting Board policy on CO2is now

pre-empted by RGGI (ill. MEB stated that the annual CO2 emissions of the proposed project

would be approximately 428,775 tons per year, and that the facility would comply with all CO2

requirements imposed by the MassDEP under Massachusetts regulation (id.; Exh. EFSB-A-13).

5. Intervenor

BWG offered expert testimony onthe issue of air quality (see Exh. BWG-MB). BWG

. contends that the Company's view ofa required BACT analysis is too narrow (BWG Brief at 27).

Citing the high pollutant emissions per unit ofpower produced by peaking plants, BWG requests

that the maximum annual hours the project would be allowed to run be reduced from 2300 hours

to approximately 800 to 1000 hours, which is the.Company's estimate of annual operations,

. further contending that 2300 hours per year exceeds typical pe<!king plant operation (id. at

28,30). BWG further asserted that the Siting Board should limit the proposed facility's

operation to daytime hours, i.e., 9:00 a.m. to 5:00 p.m., when such peaking requirements are

expected to occur (Exh. BWG-MB at 1). Further, BWG asserted that, in order to reduce PM2.S'

S02' NOx,and CO emissions of the proposed facility, the Company should "commit to oil-fired

emission rates that are the equivalent to gas-fired emission rates or commit to the combustion of·

.natural gas exclusively" (id. at 6).
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In addition, BWG seeks a lower NOx limit than proposed in the record, 2.5 ppm rather

than 3.0 ppm, referencing a facility.in California for which 2.5 ppm NOx was named (BWG Brief

at 31, citing Exh. EFSB-MB-7). Also, BWG argued that the Company should re-run its air

modeling with a number of technical changes, including using an air intake structure height of

53 feet, rather than 50.4 feet; using m,eteorological data from Hanscom Field in Bedford, rather

than Lawrence Municipal Airport meteorological data; including interactive sources for PM2.5;

and changing its characterization of the surface characteristics of surrounding land (BWG Brief

. at 32-34; Exh. EFSB-A-15(S) at 5-9).

6. Analysis

The record shows that natural gas is the expected primary fuel ofthe proposed facility and

that ULSD would be used at the proposed facility when oil is used as a substitute for natural gas,

thereby limiting emissions ofS02 and particulate matter. The record shows that combustion

control and an oxidation. catalyst would control emissions ofVOCs and CO. The record shows

that NOx would be controlled bytemperature regulation with water injection and SCR using

ammonia. Further, the record indicates that emissions from the proposed facility would not

cause local or regional air quality to worsen significantly, as compared to ambient conditions and

~stablished air qualitystandards. Based on modeling analyses, ambient impacts would not cause

an,exceedance of the NAAQS. However, the MassDEP Air Plans Approval process will further

evaluate compliance with air regulations.

The modeled ambient air impacts for the facility were calculated for the proposed 80-foot

stack height, which would result in less visual impact than the GEP stack height of 105 feet.

MEB's analysis shows most facility emission concentrations well below SILs, and combined

background and facility emission concentrations below NAAQS. The proposed 80-foot stack

height contributes to minimizing air quality impacts consistent with the minimization ofvisual

impacts (see Section lILE, below).

The record shows that the proposed facility would have the potential to emit 431,650 tons

ofCO2 per year. In previous cases, the Siting Board has required mitigation ofCO2 emissions.

Because, the recently promulgated Massachusetts RGGI regulations would apply to the proposed
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Billerica facility, however, the mitigation of emissions that would occur under the prospective

RGGI regulations for generation sources would fulfill the intent ofthe Siting Board's offset

requirement. Since the Massachusetts RGGI regulations have now been implemented, the Siting

Board is not requiring a back-up plan for CO, offsets.

With respect to BWG's request to further limit the hours of operation, the Siting Board

does not conclude that doing so would produce enviromnental benefits, but finds that it could

increase electricity costs. Specifically, limiting the hours of operation of this facility would

necessarily require operating or increasing the operation ofanother plant in the region. Since

facilities are for the most part dispatched in the region in order of increasing costs, this could lead

to an increase in wholesale electricity costs. Further, given the preponderance of older, less

efficient units used for peak load dispatch in New England, theSiting Board finds it at least as·

likely as not that the operation of alternative generation when the proposed facility's output is

restricted would increase, rather than decrease, emissions.

BWG haS argued that MEB should be required to perform additional analyses for its air

impacts analysis, and that NO" emissions should be reduced. Specifically, BWG has argued that

NOx emissions should be limited to 2.5 ppm, rather than 3.0 ppm, that the air modeling needs to

be rerun for a possible discrepancy of 3 feet in the height of a neighboring building, that PM,.5

interactive source analysis should be required, and that air dispersion modeling should be run

using Bedford, rather than Lawrence meteorological data. The record in this case does not

warrant the Siting Board's requiring a reduction ofNOje stack emission concentrations from·

3.0 ppm to 2.5 ppm. However, we note that the Company has subsequently stated that it would

commit to meeting 2.5 ppm. The Siting Board is also not persuaded that the other suggested

changes warrant additional modeling. The MllSsDEP, as part ofits air plans review, will review

the Company's air modeling procedures, and will determine the levels ofNOx control that

constitute BACT. The Siting Board notes that the MassDEP's determination ofBACT

incorporates consideration of feasibility, cost, and enviromnental protection, and thus is generally

consistent with the Siting Board's mandate to minimize both enviromnental impacts and the cost

ofmitigating or controlling such impacts. While further refinements may be required by the
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MassDEP, the project, as currently proposed, represents a reasonable overall balance of

feasibility, cost, and environmental protection. Accordingly, the Siting Board finds that the air

quality impacts of the proposed facility would be minimized.

C. Water Resources and Wetlands Impacts

In this section, the Siting Board addresses the water-related impacts of the proposed

facility including: (I) the water supply requirements and related impacts on water supply

. systems and on surface and subsurface water levels and flow volume; and (2) the water-related

discharges from the facility, including wastewater and stormwater discharges, and their related

impacts; and (3) wetlands impacts.

1. Water Supply

MEB indicated that water would be used at the proposed facility for a number of

purposes: for injection to achieve evaporative cooling of the combustion turbine inlet air in order

to increase output when ambient temperatures are high; for injection into the combustion turbines

for NOx control; for washing turbines and equipment; for domestic type use; and for fire

protection (Exh. MEB-l, at 1-9).

MEB described four potential sources of project water: (I) treated effluent from the

adjacent Town of Billerica Wastewater Treatment Plant ("WWTP"); (2) Town ofBillerica

municipal water; (3) site groundwater; and (4) water delivered by truck (id. at 1-9; Tr. 8,

at 1085). MEB originally stated that it would use WWTP effluent as its primary source of water,

and that it would use the Billerica municipal water supply as a backup (Exh. MEB-I, at 4-25,

4-26). The Town of Billerica, however, now is plarming to undertake modifications to its

WWTP over the next few years to improve its effluent characteristics, with operational changes

projected to be completed sometime in 2010 (Exh. EFSB-W-15, at 2, 3; Tr.7, at 1093; Tr. 9,

at 1251, 1252). As a result, MEB decided to postpone use ofWWTP effluent as a water source

until the WWTP modifications are complete, and to rely on Billerica municipal water until that

time (Exh. EFSB-W-15, at 3; Tr. 9, at 1252, 1253)
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The Company estimated Water consumption for a 6-hour operating day as 180,000

gallons per day ("gpd"), with a maximum of 720,000 gpd for continuous operation

(Exhs. MEB-l, at 4-27rev; EFSB-W-4; Tr. 2, at 248). According to a letter from the Billerica

Department ofPublic Works to MEB, Billerica could supply up to 60 million gallons per year of

municipal water for process use for the proposed facility,· as a hackup source (Exh. EFSB­

W.4(1». As plans developed to require municipal water as the lead source ofwater for a period,

MEB and the Town ofBillerica arrived ata revised figure of40 million gallons per year of

municipal water for the facility (Exh. EFSB-W-15, at 3, 4).22 This corresponds to approximately

1500 hours per year ofoperation, less than the maximum proposed (id. at 4;~ Section I.A,

above). The Company also would be restricted to taking no more than 180,000 gpd during the

months of Jnne to October (ill.

In recent years, municipal water use in Billerica has been running at approximately

1,800 million gallons per year (id. at 6; EFSB-W-15(5) at 10). The current water withdrawal

permits from the MassDEP allow the municipal system to use 1,949.1 million gallons per year

from the Concord River basin through 2011 (Exh. EFSB-W-15, at 7). The CompalJ.Y indicated

that it would finance and cause to be installed measures designed <to conserve 40 million gallons

per year of municipal water, ifmunicipal water is provided as the principal source of water prior

to completion ofWWTP modifications (id. at 7, 8).

Pre-treatment of water would vary, depending on the source and eventual use of the water

at the facility. Pre-treatment ofWWTP effluent would depend on the composition of the

wastewater (id. at 9). Water for use in the turbines would be de-mineralized, using filtration and

ion exchange units, then stored in a 500,000-gallon tank (Exh. MEB-l, at 1-9). The ion .

exchange units woUld be regenerated offsite (ill. Water for general housekeeping and for fire

protection would be from the municipal Water service, and stored in another 500,000-gallon tank

(ill. Drinking water for staffwould be delivered in bottles; additional water would also be held

in chemical toilets or the equivalent (ill.

22 The figure of40 milliongpd does not include water that may be used at the site by the
Billerica Fire Department (Exh. EFSB-W-15, at 10).
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With respect to the current plan for using municipal water supply, the Billerica

Department of Public Works had indicated that sufficient water is available for its use

(Exh. EFSB-W-4(1)). MEB stated that in the event that water were unavailable from the

municipal supply, during the time before the Company turned to WWTP effluent, 20 truck

deliveries per day would supply the maximum rate of 180,000 gpd (Exh. EFSB-W-15, at II).

However, according to the Company, the on-site water tank is sufficiently large to hold water for

multiple days, should municipal water be temporarily unavailable (id.).

Mr. Alkhatib, the Director of Public Works for theTown of Billerica,23 stated that in this

particular instance, the Billerica Board ofSelectmen would be the authority granting a water

contract (Tr. 9, at 1331-1332). The Company indicated that it has consulted with the Board of

Selectmen, but has not reached a final agreement (Tr. 8, at 1136-1137). The Company has

proposed, in consultation with the Town of Billerica and its consultants, to mitigate the use of

Billerica municipal water by paying for water saving measures elsewhere in the Billerica system

(id. at 1121,1144; Exh. EFSB-W-15, at 8). According to the Company, such measures could

include installation ofwater savingshowerheads, sealing ofleaking pipes, or other activities, but

the actual selection ofmeasures would not occur until after the contract for water was signed

(Exh. EFSB-W-15(5); Tr. 8, at 1145). The water saving measures would be designed to save

40.million gallons per year, which is the maximum use allotted to the project, and would be

approved by the Town of Billerica and its consultants (Tr. 8, at 1121). The Company asserted

that by reducing water and hot water consumption, the Company's water saving measures would

have associated cost and energy savings benefits for residents, as well (id. at 1232;

Exh.. EFSB-W-15).

The Company indicated that it would pay the Town of Billerica at least twice as much for

municipal water as for WWTP effluent (Exh, EFSB-W-15, at 8,9). In addition, the Company

agreed to finance and implement the 40 million gpd conservation measures as well as capacity

. improvements on the Town's water distribution system required to serve the site (ill,. at 9, 11).

At the same time, the Company would incur higher pre-treatment costs using WWTP effluent,

23 As noted in Section LB, above, Mr. Alkhatib was subpoenaed on behalf ofBWG.
Mr. Alkhatib represented neither MEB nor BWG.
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compared to using municipal water (id. at 9). The Company indicated that it expected it would

have adequate incentives to switch back to WWTP effluent as its primary source after the

WWTP modifications were complete, provided that the physical layout of the WWTP

modifications allow a connection (Tr. 8, at 1090 to 1092; Tr. 9, at 1341). In addition, the

Director of the Billerica Department of Public Works, Mr. Alkhatib, indicated that the Town

ofBillerica would also be interested in switching the power plant to using WWTP effluent

(Tr. 9, at 1256-1257).

The Company indicated that flow from the Billerica WWTP averages 4.4 million gpd into

the Concord River, for which the estimated 7QI024 is 20.8 million gpd and the lowest monthly

flow in 70 years was 16 million gpd at the gauging station25 (Exhs. MEBe!, at 4-23; WG-W-I;

EFSB-W-15(2)). As noted above, the Company indicated that project's maximum water use is

180,OOOgpd, and the maximum discharge is 30,000 gpd; in combination, the project would

reduce Concord River flow by about 1% during low flow conditions (Exh. EFSB-W-15, at 8;

Tr.2, at 224-227). The Company stated that net effects on the flow ofthe Concord River would

be the same, regardless of whether municipal water or WWTP effluent is used as the primary

water source for the project (Exh. EFSB"W-15, at 8). In either case, the Company a.sserted that

the decrease in flow would not be expected to result in negative impacts to the Concord River

flow (Exh. EFSB-W-15(2)).

2. Wastewilter and Stormwater Discharge

According to a letter- from the Billerica Department of Public Works to MEB, Billerica

can accept up to 7 million gallons per year ofprocess wastewater from the proposed facility

(i.e., averaging 20,000 gpd) (Exh. EFSB-W-4(l)). With use ofmunicipaI water, MEB and the

1

24

25

The 7Q lOis a statistic representing the lowest seven-day average flow anticipated to
occur on a river at an average frequency of once in 10 years (Exh. EFSB-W-15(2)).

The Concord River gauging station is 3 miles.downstream ofthe WWTP and the site and
the gauging station is 5 miles downstream of the Billerica water intake; the 7QI0 at the
site was estimated to be 18.9 million gpd (Exh. EFSB-W-15(2)).
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Town of Billerica have determined that the maximum wastewater discharge to theWWTP would

be 30,000 gpd (Exh. EFSB-W-15, at 4).'

MEB stated that although the facility's· process wastewater would generally be clean

enough to dispose ofdirectly to the Concord River, the Company would instead discharge it to

the Billerica WWTP (Tr. 1, at 93-95). However, the Company did not identitY any specific

changes in water quality of the river that would ensue (see Exh. BWG-W-4; Company Reply

Brief at 26). The Company stated that it intends to apply for an industrial sewer connection

pennit for process wastewater discharge (Exh. WG-W-2). The Company stated that the

temperature ofthe water would be approximately the same as when taken from the WWTP

(Tr. 2, at 251). The Company stated that the Billerica WWTP can handle the facility's

wastewater except during periods of high flow in the town, such as rainy periods, so during these

periods, the Company would hold effiuent in a wastewater holding tank for later release to the

WWTP (Tr. 1, at 93-95). According to the Company, the holding tank is sized to hold the

effiuentfrom several days ofnormal operation Wi).

MEB stated that concrete containment areas would be installed under and around

electrical equipment and tanks housing fuels and oils, with runoff from these areas directed to

oil/water separators (Exh. EFSB-W-9). With respect to the National Pollutant Discharge

Elimination System ("NPDES"), MEB stated that it would operate under the general permit for

stonnwater (Exh. EFSB-W-IO). According to the Company, the facility would have 7.5 acres of

impermeable surfaces, including buildings, concrete slabs, 'and the access road (Exh. EFSB-

W-8). The Company would manage runofffrom these surfaces with recharge basins and

vegetated infiltration swales (id.). A retention pond would be constructed towards the west end

of the facility (Exh. EFSB-W-ll(l». The Company stated that theretention pond would be of

sufficient volume that calculated run-off from the facility as a whole would not exceed natural

run-off from the site, in either a 2-year, a 10-year, or a 25-year storm event (Tr. 2, at 222-223).

3. Wetlands

The project would eliminate all or most of an isolated OA-acre wetland characterized by

the Company as a pit created by excavation (Exhs. MEB-l, at 4-30; EFSB-G-l(S) at 9-7). The
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Company argues that this wetland is locally protected but not subject to state protection

(Exh. MEB-I, at 4-28 to 4-30, fig. 4A-I; Company Brief at 46). The Company proposes to

replicate the filled wetland in an area to the north of the site (Exhs. MEB-I, at 4-30;

EFSB-G-I(S) at figs. 9-1; 9-2; Tr. I, at 23).

MEB indicated that there are two additional wetland areas immediately to the north of the

proposed facility - one classifiable as bordering vegetated wetland, and one classifiable as

isolated vegetated wetland (Exh. MEB-l, at 4-29,4-30, figAA-I). The proposed project would

extend into the 100-foot buffer zones ofthese two wetlands (ill). Work in the area would

include relocation ofthe existing natural gas pipeline, and construction ofa retaining wall to

support the area of the turbines (id. at 4-31). To mitigate any impacts, the Company would

install erosion and sedimentation controls between the limits ofwork and the adjacent wetlands,

and use temporary sedimentation basins to control any material eroded by stonn water Wl).

The Company indicated that it would use standard protective measures to avoid .causing

contamination of the site (id. at 4-26).

MEB conducted Phase I and Phase II Environmental Site Assessments of the 16-acre site

(Exh. EFSB-G-l (S), App. I). The Phase I Assessment included a visual inspection of the

property, interviews with selected individuals, a review ofhistorical infonnation such as aerial

photographs and fire insurance maps, and a computer search ofselected federal and state

environmental databases Wt at App. I, 1-2). The Phase I Assessment identified, as possible

sources of contamination, automobiles staged on the property, an above-ground storage tank

located nearby at Jack's Used Auto Parts, and a 4A-acre landfill on the Baker Commodities

property located north of the 16-acre site (id. at App.I, 4-5,5-2,9-1). The Phase II Assessment

was conducted to evaluate potential soil and groundwater contamination from the automobiles

and the above-ground storage tank Wt at iv). Five soil borings were advanced on May 17, 2007,

in an area of the 16-acre site close to Jack's Used Auto Parts Wt at App. I, 3-2, fig. 2). One soil

sample was collected from each of the five soil borings; three borings were converted to wells

and groundwater was collected from each ofthe three wells; samples were analyzed for volatile

organic compounds and petroleum hydrocarbons Wt at App. I, 3-2 to 3-4). Petroleum

hydrocarbons were detected in two shallow soil samples (to 20 ppm), and 4-isopropyltoluene was
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detected in one shallow soil sample (at 3.3 ppm); concentrations were well below the most

applicableMassDEP reportable concentrations (ill, at App. I, 5-2). The Company ascribed these

results to minor surficial spills and stated that its Phase II evaluation for potential existing site

contamination found no existing contamination in the area of facility construction (id. at App. I,

6-1; Tr. I, at 138, 161-162).

4. Intervenor

BWG argues that removal of 180,000 gpd of water flow would have a detrimental effect

on the Concord River (BWG Brief at 18). BWG highlighted some of the historical, cultural,

recreational, and poetic attributes of the Concord River (Tr. 6, at 967-970, 996-998). BWG

expressed concern that there is no agreement in place between the Town of Billerica and the

Company with respect to water usage (BWG Briefat 22, citing Tr. 2, at 233).

With respect to wastewater, BWG challenged, as an alleged discrepancy, Company

testimony that wastewater returned to the Billerica WWTP would have "approximately" the same

temperature as water taken from the WWTP, versus Company testimony that "it does not have an

elevated heatlevel" (BWG Brief at 21).

With respect to using municipal water as the primary source, BWG made a number of

arguments. BWG argues inter alia that mitigation of impacts remains undeterminable and that

the Company has not secured an appropriate water resource, has not presented evidence that a
~~

"reasonable mind" 'might accept as adequate to meet the burden ofproof, and has not properly

addressed the Concord River as "Waters ofthe United States" (BWG Supplemental Brief

at 4,8). BWG claimed that the facility may be subject to MassDEP permitting under the Water

Management Act, contrary to Company statements (id. at 7,9). Furthermore,BWG argues that

contractual issues have not been finalized and that traffic issues cannot "be acuratelly addressed

until a legally tenable water resource is secured" (ill, at 10-14). Also, BWG advocated for

restrictions on truck deliveries, and for entering into the record a detailed site plan with an

accurate scale (ill, at 15). BWG argues that "complete and accurate studies" of the Company's

proposed conservation and water mitigation programs should be conducted prior to the Company
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and the Town ofBillerica entering into an contractual agreement for water for the proposed

facility (see BWG Supplemental Brief at 12).

BWG raised concerns about wetlands related to the potential for adverse effects from

existing soil contamination, and for contamination of drinking water (BWG Brief at 44-47).

In its response to the Company's Initial Brief, BWG argues that "MEB has failed possibly

intentionally or unintentionally to submit documentation to proficiently respond to the,
capricious, arbitrary, and legally untenable statements asserted by the Company" fuh at 56).

5. Analysis

Power plant proposals which included the use ofrecycled municipal wastewater as the

primary facility water supply have been reviewed in cases offacilities proposed for Milford,

Charlton, and Brockton. Enron Power Enterprise Corporation, 23 DOMSC 1, at 142-179 (1991)

("EnronDecision"); U.S. Gen Decision, 6 DOMSBl, at 118c 124; Brockton Power. LLC,

10 DOMSB 157, at28-40 (2000) ("Brockton Decision"). The Milford plant was a baseload plant

located near the headwaters of the Charles River. Its water uptake was identified as 1.35 cubic

feet per second ("cfs").(0.87 million gpd) at a pOint where the defined "low flow condition" of

the Charles River was 3 cfs(1.9 million gpd). Enron Decision at 142. Considering the reduction

in stream flow volume at issue in the Milford case, the Siting Board reviewed modeling analysis

of river flow, water quality, and aquaticinipacts and imposed restrictions on plant operation

during low water flow. Enron Decision at 142-179. The Charlton plant was to have an estimated

maximum use ofup to 2.8 million gpd. U.S. Gen Decision at 118. The Brockton plant was to

use up to 1.65 million gpd. Brockton Decision at 29. The Charlton and Brockton facilities did

not have water usage restrictions imposed by the Siting Board.

For the Billerica project, typical consumption would be 180,000 gpd (based on 6 hours of

operation per day), which is substantially less than the above cases and approximately 1% of the

lowest flow of the Concord River. Whether municipal supplies or WWTP.effiuent is used, most

of the water used by the plant would be released into the atmosphere through the stacks, rather

than being returned to the Concord River watershed. However, based on the record, it is not

evident that, under foreseeable conditions, this diversion ofwater would have any observable
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effect on the flow ofthe Concord River. Likewise, it is not evident that the wastewater stream

returned to the Billerica WWTP would cause problems with WWTP operation or with water

quality downstream ofthe WWTP. In addition, the record shows that stormwater flows would be

managed to provide for separation of spilled oil and infiltration ofrunoff from impermeable

surfaces.

If water mitigation projects agreed to by the Company, the Town, and the Town's

consultants work as designed, 40 million gallons ofwater per year would be saved in Billerica,

which is likely to be more than the amount of water used by the project, for which the 40 million

gallon figure is a maximum.. The Siting Board directs the Company to file a notice ofproject

change with the Siting Board ifthe Company anticipates using more than 40 million gallons per

year of municipal water. The project would pay standard rates for the use of that water to the

Billerica Department ofPublic Works, but the total revenues of the town for water use could be

partly offset by the amount to which the water mitigation project lowers other customer billings.

The record shows that the water mitigation program would not be designed or

implemented prior to any Siting Board approval ofthe generation project. However, the program

design would be finalized before any construction. Therefore, the Siting Board directs the

Company, prior to construction, to make a compliance filing showing (a) that the Company has

executed water supply contracts with the Town of BillericaJorthe water volume described in the

record, and (b) that consumption ofBillerica municipal water, other than water for domestic use

and for fire protection, will be mitigated by Company programs designed to save 40 million

gallons per year, based on estimated savings from planned measures as set forth in an agreed

plan. The Siting Board also directs the Company to file a notice ofproject change with the Siting

Board if the Company is unable to execute a water-supply agreement with the Town ofBillerica.

The record indicates that both the Billerica Department of Public Works and MEB would

like to revert to the original plan ofusing WWTP effluent, once the WWTPreconstruction is

. finished. However, reversion to the use ofWWTP effluent is not assured. The Siting Board

agrees that use ofWWTP effluent would be preferable, once WWTP reconstruction is

·compIeted. In order to minimize impacts on potable water supplies, the Siting Board directs that

the Company revert to the use of WWTP effluent as the primary source of water for the project
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within one year of the completion ofWWTP reconstruction. The Siting Board directs the

Company to file a notice ofproject change with the Siting Board, if such timely reversion is not

effected for any reason.

The record shows that trucking water to the site would generally be unnecessary.

The record also shows that the Company would prefer to use water delivered by pipe from the

Town ofBillerica. Delivery by truck is Iiot expected under normal conditions.

While the record does not indicate the precise temperature of water that would be

returned to the Billerica WWTP, it does indicate that the water that is returned to the WWTP

would not have been used for cooling. The temperature ofwater used for washing surfaces may

vary with changes in soil and ambient temperatures; however, this would normally also be the

case for municipal sewage and there is no indication in the record that temperature variation of .

wastewater from the facility would adversely affect the Billerica WWTP.

The record indicates that only minor localized existing contamination was found near

Jack's Used Auto Parts. The record indicates that the wetland to be eliminated would be

replicated. The record indicates that the Company would use standard measures to minimize its

impacts on other wetlands in the area, and that the Company will comply with other agency

requirements. Based on the record in this case, no additional wetland mitigation measures would

-be required, beyond those which the Company identified as necessary to comply with wetland

regulations.

The Siting Board has evaluated the impact of the proposed plant on water quality and

flow in the Concord River, the impact ofthe proposed plant on municipal water and wastewater

facilities; stormwater impacts, and the impact of the proposed facility on wetlands. In

conjunction with its evaluation, the Siting Board has established four conditions - one requiring

documentation of water supply mitigation, one requiring reversion to use of WWTP eftluent, one

requiring a project change filing if the Company anticipates using more than 40 million gallons

peryear, and qne requiring a project change filing if the Company is unable to settle a water

supply agreement for municipal water. Based on the record, surface water impacts, municipal

system impacts, stormwater impacts, and wetlands impacts would be modest, and further

mitigation is not warranted. Accordingly, the Siting Board finds that, with the implementation of
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the above conditions with respect to water supply, the water resoun;es and wetlands impacts of

the proposed facility would be minimized.

D. Solid Waste

1. Company

MEB did not itemize solid wastes that would result from facility construction; however,

MEB asserted that construction waste material would be recycled "when possible", while the

remainder would be transported to an approved solid waste facility (Exh. E:FsB"sw-I). MEB

stated that spent SCR and oxidation catalysts would be returned to the manufacturers for metals

reclamation (Exh. EFSB-SW-4). Demineralizer regeneration would also occur off site ful).

The Company indicated that there would be no accumulation ofash from burning fuel

(Exh. EFSB-SW-2). The Company stated that there would be a small waste stream associated

with on-site material repair and replacement, amounting to less than 5 tons per year (illJ. The

Company committed to placing recycling containers throughout its facilities (Exh. EFSB-SW-3).

2. Analysis

The record shows that MEB would arrange for proper disposal of solid wastes generated

by construction of the proposed facility, including recycling where feasible. The record shows

that solid wastes generated by operation and maintenance of the proposed facility would be

relatively minimal, and would likely amount to 5 tons of solid wastes per year for off-site

disposal.

The Siting Board notes that the proposed facility is a peaking facility that will be

primarily gas-fired, thus likely to produce less solid waste than a comparable peaking or.a base

unit primarily fired with oil or other combustible fuel. Furthermore, backup oil firing will not

generate bottom ash, and the Company will truck demineralizer resins off site for regeneration.

The Siting Board notes that the Company's commitment to recycle, where possible, solid

waste from construction, maintenance, and operation of the proposed facility would contribute to

minimizing the solid waste impacts of the proposed facility. However, the Siting Board seeks to

remain informed regarding the plans and effectiveness ofrecycling efforts. Therefore, in order to
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-~

minimize solid waste impacts, the Siting Board directs the Company, prior to the commencement

ofoperation, to provide to the Siting Board a recycling plan, and to report on the Company's

recycling rate for construction debris and its anticipated recycling rate for operational wastes.

Accordingly, the Siting Board finds that, with implementation of the above recycling condition,

the solid waste impacts of the proposed facility would be minimized.

E. Visual Impacts

1. Company

The proposed facility would include six 80-foot high, 12-foot diameter stacks,. .

(Exh. MEB-I, at 4-57rev). The heights of three ancillary transmission towers would be on the

order of 100 feet (Exh. EFSB-G-I(S) at 7-2). Other structures, such as storage tanks, would be

53 feet tall or less (id. at 7-1; EFSB-RR-21; Tr. I, at II). The facility location is currently largely

wooded, and these woods extend at least a short distance beyond the site boundary in most or all

directions (Exhs. EFSB-RR-2(1); EFSB-RR-12(l».

The Company asserted that the existing wooded margins would provide screening for the

proposed facility (Exh. EFSB-RR-20). However, the woodland buffers are not within the control

of the Company (Exh. EFSB-V-l).Maps and photographs indicate that there is a 20-foot wide,

strip of mixed mature woodland located between the 16-acre site and the nearby MBTA railway

line, on land owned by PanAro Railways, and that this strip is critical for maintenance of visual

screening as it is located between the project site and residential neighbors to the east and

southeast of the site (Exhs. EFSB-RR-12; EFSB-RR-17). The Company stated that this PanAro

Railways strip is "likely" to remain in place indefinitely (Exh. EFSB-RR-20). However, MEB

did not propose to implement any activity to protect the vegetation on this parcel.

MEB stated that aplurne would be sometimes visible from the facility, especially during

cold weather (Tr. 2, at 273). On the other hand, the Company asserted thatresidents would not

see the proposed facility, and that, if residents did look hard to see the facility, visual impacts

would be limited Wi at 270, 274-275). MEB provided photographs from several vantage.points,

with a computer aided indication of the facility showing that the facility would not be visible
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from the photo vantage points, tinder the conditions reflected in the photos.26 One photo from

Billerica Avenue to the southeast, for example, indicates that small deciduous second-growth

vegetation near Billerica Avenue blocks views towards the facility in leaf-on conditions

(Exh. EFSB-G(S) at fig. 7-3).

Subsequent to questioning from Mr. Linek, BWG, and Siting Board staff, however, the

Company described three potential landscaping visibility mitigation plans. In the first plan, the

Company would contact owners ofresidential properties to the east ofBillerica Avenue that are

largely devoid of trees,. and would propose planting ofevergreen trees between residences and

the facility; exact locations and species selection would depend on landowner preferences and

horticultural suitability (Exh. EFSB-RR-20). In the second plan, the Companywould obtain

easements to ensure that existing vegetation would remain on property between the MBTA

railway line and Billerica Avenue, south ofTown Farm Lane (opposite the former Reardon

warehouse) (id.). According to the Company, this option could include planting evergreen trees

at irregular intervals determined in the field to provide the most effective screening from specific

residential sight lines (id.). This second plan evolved into a 3-year option agreement to acquire

the property directly, which the Company would exercise if the project goes forward (Exh.

EFSB-RR-24). As a third plan, the Company described an option ofplanting a singlerow of

conifers along part of the eastern edge of the site (Exh. Linek-RR-I). The Company's plans do

not indicate, however, that there is unused space between its development and the adjoining

woodland, in which such a row ofconifers would be established (ill.

According to MEB, three types oflights are proposed for the facility for normal outdoor

use: 2S0-watt high-pressure sodium vapor streetlights, pointing down from 30 feet above the

ground; ISO-watt high~pressure sodium vapor floodlights, pointing outwards from 20 feet; and

100-watt wallpacks installed at 12 feet above the ground (Exh. EFSB-V-6).

26 The precision ofthese photo simulations is not clear. One such photo (Exh. MEB-I,
at fig. 4,11-7) appears to show that the visible horizon would extend under the facility.
The Company elected not to perform a balloon visibility demonstration that was
requested by BWG (Tr. 2, at 276).
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2. Intervenor
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BWG introduced photographs indicating that to the southeast there is only limited

vegetative screening between the location of the proposed facility and some residences

(Exhs. BWG-2(A-H); EFSB-RR-12). BWG argues that MEB "maneuver[ed] around the facts

through selective wording, vague submissions, [and] omissions," and submitted photographs

taken from locations immediately behind vegetation, so that in the photographs, the facility is

screened by vegetation in the foreground, thereby under-representing the visual impact ofthe

proposed project from nearby locations that are not directly behind vegetation (BWG Reply Brief

at 59-60). BWG also maintains that the visual impacts of the proposed facility are "questionable

and highly subjective to change" in light of the Company's testimony that it would describe its

site layout drawing as 85% final (BWG Brief at 50, citing Tr. 1, at 50).

3. Analysis .

In prior generating facility decisions, the Siting Board has required proponents to mitigate

visibility of the facility and the associated stack by providing selective tree plantings and other

reasonable mitigation upon request (by property owners or local officials) in all residential areas

within a set distance up to one mile from the proposed stack location.. IDC Decision, 9 DOMSB

225, at 63-66; Nickel Hill Decision, II DOMSB 83, at 78. In some previous cases, the Siting

Board has required off-site mitigation, such as provision of selective measures on request or

other specific mitigation plans, focused on specific nearby residential areas. BraintreeDecision

at 33-34; NickelHiIl Decision at 78. Cases in which the Siting Board required mitigation

focused on specific areas include (I) sites not warranting wide-area (1&., 360-degree) mitigation

given pre-existing extent ofheavily urbanized or industrial development including pre-existing.

power plant use in some direction, Braintree Decision at 33-34; Sitlie Mystic Development. LLC,

9 DOMSB 101, at 49-50 (1999) ("Sithe Mystic Decision"); Sithe Edgar Development. LLC,

10 DOMSBI (2000) ("Sithe Edgar Decision"), at 11-12; and (2) sites warranting added or

specific mitigation in particular directions based on openness or other sensitivityof areas to

visibilityimpacts. U.S. Gen Decision, 6 DOMSB I, at 139-141; ANP Blackstone Decision,

8 DOMSB I, at 18z.I83.
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The MEB facility is physically smaller and shorter than some of the baseload facilities

which the Siting Board has reviewed for visual impacts. Therefore, far-field visual impacts are

likely to be minor, if any. The record in the present case demonstrates that there could be only

limited visual screening between the facility and the closest neighbors to the southeast. While

the Company provided an option for off-site mitigation on residential properties, on an upon­

request basis, space constraints may limit the effectiveness of such screening. Nearer the site, a

critical piece of screening is existing woodland controlled by PanAm Railways. ltis unclear

whether the Company could obtain an easement to ensure that vegetative screening is preserved

on this strip. Accordingly, the Siting Board directs the Colllpany to pursue discussions with

. PanAm Railways to obtain an easement for the life ofthe MEB project, to maintain existing

vegetation immediately east of the plant. The Company shall report to the Board on the results of

discussions with PanAm Railways with respect to vegetation on that property, by providing the

Siting Board a progress report on April I, 2009, and every three months thereafter, pending

resolution. The Siting Board also directs the Company to plant two staggered rows of spruce

trees, no shorter than 10 feet, each, along the east side of the 16-acre site. In addition, the Siting

Board directs the Company to acquire the optioned parcel located east ofthe MBTA railway line,

south of Town Farm Lane, and west of Billerica Avenue. The Company shall plant evergreens as

set forth in the Company's descriptionof visual mitigation options, using spruce trees, shall

maintain the existing trees and added plantings, and shall refrain from removing any healthy trees

that mitigate orcould mitigate visual impacts.

Consistent with Siting Board precedent concerning the minimization of visual impacts,

the Siting Board also directs the Company to provide, as requested by individual property owners

or appropriate municipal officials, reasonable off-sitemitigation ofvisual impacts, including

shrubs, trees, window awnings, or other mutually agreeable measures that would screen views of

the proposed generating facility and ~elated facilities at affected residential properties and

roadways up to one-halfmile from the site where residents experience changed views. In

implementing this requirement, the Company: (I) shall provide shrub and tree plantings,

window awnings, or other reasonable mitigation on private property, only with the permission of

the property owner, and along public ways, only with the permission of the appropriate municipal
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officials; (2) shall provide written notice of this requirement to appropriate officials and to all

owners ofproperty within one-halfmile of the site, prior to the commencement of construction;

(3) may limit requests for mitigation measures from local property owners and municipal

officials to a specified period ending no less than six months after initial operation of the facility;

(4) shall complete all agreed-upon mitigation measures within one year after completion of

construction, or ifbasedon a request filed after commencement of construction, within one year

after such request; and (5) shall be responsible for the reasonable maintenance and replacement

ofplantings, as necessary, to ensure that healthy plantings become established.

The Siting Board also directs the Company to maintain the good appearance ofthe

facility, including the stacks, and on-siteJandscaping, for the life of the project.

Accordingly, the Siting Board finds that with the implementation of the three above­

described yisual mitigation conditions, the visual impacts of the proposed project would be

minimized.

F. Noise Impacts

I. Company

MEB measured existing sound levels in the vicinity of the proposed facility at several

locations. Ambient sound levels were measured over various lengths of time up to seven days

(Exh. EFSB-A-15(S) at 6-6). For its analysis, the Company first derived from the measured data

hourly L gO noise levels as an indicator ofbackground noise over the daily cycle.27 In order to

avoid unusually quiet hourly periods that may have occurred during seven days of continuous

monitoring, the Company then selected the 40 sound level for the one hour that was exceeded by

90% ofthe hourly 40 measurements taken over one week (" Iot" percentile LgO"), to represent

ambient background forthe Company's analysis (Exh. MEB-I, at 4-51). The Company asserted

that this statistic represents a conservative estimate of the typical background sound levels during

the quietest night-time periods fuh).

27 LgO noise is the sound level exceeded for 90% of each hour, and is used to represent
background, or baseline ambient sound level.
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The Company modeled the propagation of noise from the proposed facility. The noise

modeling is based on noises generated by facility equipment, incorporating several noise

mitigation measures. These measures include "base noise control packages" forthe inlet filters

and for the generator, additional silencers for the stacks, increased steel thickness and additional

silencers for theSCR housing, and a ten-foot sound wall extending through much of the site

(Exhs. EFSB-A-15(S) at 6-16,6-17; EFSB-RR-3). For the closest residents, the proposed

10-foot sound wall would reduce noise from the turbines, SCR housing, and lube oil skids, but

the wall would not block noise from the stack tips or from the transformers (Tr. I, at 56-57;

Exh. EFSB-RR-16(1). The noise propagation model incorporated effects ofdistance,

topography, bUilding reflections, atmospheric attenuation, and ground attenuation (Exhs..

EFSB-A-15(S) at 6-12; EFSB-N-IO). The noise model assumed no absorption of facility noise

by vegetation and full reflection, i.e., zero attenuation, by the surface of the Concord RiVer (id.;

Tr. I, at 123).

Combining ambient noise data with modeled facility noise propagation, the Company

estimated increases in sound levels from facility operation at specific receptor locations.

. According to the Company's modeling, noise impacts would be high in adjacent undeveloped

land zoned for industry (Exhs. MEB-I, at 4-59rev; EFSB-A-15(S) at 6-15, fig. 6c9). The noisiest

locations would be along the edges ofthesite, with facility noise projected to be 66 A-weighted

decibels ("dBA") and 64 dBA along the north and south property lines, respectively

(Exh. EFSB-A-15(S) at 6-15). This would createincreases of28 dBA and 26 dBA, respectively,

above ambient levels, using night-time ~o measurements as the baseline @J. The Company

argues thatthe MassDEP limit on off-site noise increases, 10 dBA, is intended to protect

sensitive neighboring receptors and residences, and suggests that there would be no purpose

served by enforcing the limit at the project property line (Company Briefat 54).

Among residential receptors, MEB identified the neighborhood·to the southeast as the

primary area of concern (Tr. I, at 42-43). In this area, operational facility noise would be

approximately 45 dBA (Exh. EFSB-A-15(S) at 6-20). Noise increases would be greatest ifthe

facility operated at night, but according to MEB, electricity market conditions are such that night­

time operations would be rare (Tr. I, at 104-105, 108, 111). Using the 10'h percentile ~o as the
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metric for background noise, MEB identified 41 dBA as the night-time ambient background

noise level at the nearest residence to the southeast (Exh. EFSB-A-15(S) at 6-5, 6-15). The

Company projected that night-time sound levels would increase 5 dBA above the 10th percentile

~o of41 dBA and 7 dBA above the lowest nighttime LgO of 39 dBA (lib at 6-19, 6-20). In other

words, the noise of the proposed facility would increase ~o noise levels by 5 dBA or less for

90% of ambient conditions; the up to 10% of hours with higher impacts would be limited to

night-time periods, when ambient noise levels are lowest. However, normally the facility would

not operate at night dueto lower demand forelectricity (Exh. MEB-I, at 4_60).28 -

For a perspective on interpreting the noise figures, the Company referred to guidelines

issued in 1999 by the World Health Organization ("WHO") which suggest that limiting

residential outdoor noiSe levels to 45 dBA at night and 55 dBAduring the day helps to limit

sleep interference,activity interference, and annoyance (Exh. BWG·N-3; BWG-N-3(1), at 65;

Tr.l, at 87-90). The Company also provided a copy of the 1974 USEPA docurnententitled

"Infonnation on Levels ofEnvironmenW Noise Requisiteto Protect Health and Welfare with an

Adequate Margin ofSafety". The latter document identified a daycnight level of 55 decibels for

outdoor sound levels in residential neighborhoods, when a 10-decibel penalty is incorporated for

nighttime noise, as a level that would avoid interference with speech and other activities

(Exh. EFSB-N·15(l)).

MEB discussed additional mitigation options,.beyond those. measures described above

which it proposes to adopt. Most ofthe additional mitigation options target specific equipment

sources (Exh. EFSB-N-14, at 1-2). According to the Company, each of the options targeting

specific sources would have little effect onthe total amount ofnoise becausenoise from

operation of the proposed facility would be from a combination ofseveral sources of comparable

-~

28 Information provided by the Company (Exh. EFSB-A-15(S), fig.6) indicates that the
lowest LgO over one week of measurement was approximately 39 dBA, that the
lOth percentile ~o was 41 dBA, and that the lowest daytime (9:00 a.m. to 8:00 p.m.) ~o
was 43 dBA at 11 Town Farm Lane ("Location 3"). Staff calculate that the addition of a
45 dBA facility noise to baselines of39 dBA, 41 dBA, and 43 dBA would create total
sound levels ofapproximately 46 dBA, 46 dBA, and 47 dBA, which·would represent
increases of7 dBA, 5 dBA, and 4 dBA, respectively, subject to rounding error.
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noise volume (Tr. 1, at 56-57). Specific additional noise mitigation options described by the

Company include additional air inlet silencers, costing $1.3 million, and a combustion turbine

mitigation package, costing $4 million (Exh. EFSB-A-I5(S) at 6-20). Each of these mitigation

options would decrease noise impacts by up to but not more than 1 dBA (& at 6-19, 6-20).

The only identified additional mitigation that would reduce noise impacts by at least 3 dBA

would be to enclose the facility in a large building, at a cost of$25 million; the Company

asserted that this measure would be unwarranted (id.). A sound wall higher than the proposed

ten-foot wall could help block noise from multiple equipment sources (id. at 6-18). However, the

Company asserted that a 20- or 30-foot wall would add construction difficulties and, at $500,000

to $900,000, respectively, would not be warranted (id. at 6~20). Similarly, the Company stated

that surrounding the transformers with sound walls on all sides would impinge on equipment

access (Tr. 1, at 43-44).

As noted above, the proposed height of the generator sets is roughly 10 feet, the main

transformers and fin~fan coolers would be roughly 13 feet high, the SCR housings up to 26 feet

high, and the stacks each about 80 feet tall (Exh. EFSB-N-I7). The Company acknowledged that

even increasing the height ofthe soundwall to 12 or 15 feet would reduce lines-of-sight between

some noise producers and some residentialareas(Tr. 1, at 55-56). The Company also

acknowledged that, as a rule of thumb, noise is transmitted according to line of sight (& at 54).

In addition, the Company indicated that the design and the material used for the sound wail

would affect the degree to which the wall would absorb sound (Tr. 4, at 511-515). The Company

indicaied that a potentially suitable sound wall.can be built with acoustical sandwich panels

between columns, at least one side ofwhich may be perforated metal (id.). Wooden walls tend to

reflect, rather than absorb, sound (id. at 513-514). As modeled by the Company, however,

reduction of facility noise from sound wall height and material changes would be slight -less

than one decibel, even using sound absorbent materials (Exh. EFSB-RR-16(I)). The Company

stated that building the waH to 15 feet, instead of I0 feet, would cost an incremental $250,000

(Exh. EFSB-RR-6).
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With respect to construction noise, the Town of Billerica has standard regulations on

exterior noise that may be exceeded by construction noise only within specified limits (Tr. I,

at 47). Noisy construction, including the operation ofheavy equipment at construction sites in

Billerica is limited to 7:00 a.m. to 6:00 p.m., Monday through Saturday, except holidays

@at45-47; Exhs. WG-N-3(S)(I); EFSB-RR-5). Within the allowed period for construction

noise, noise from non-impact devices may not exceed 70 dBA and construction lioise from

impact devices may not exceed 90 dBA (Exhs. WG-N-3(S)(I); EFSB-RR-5; Tr. 1, at 45-47).

The Company stated that there are no provisions in the town by-laws to provide any exemption

from these limits (Exh. EFSB-RR-5; Tr.l, at 45-47). The Company stated that its construction

noises would not exceed 70 dBA at the closest residential property (Tr. I, at 48-52).

The Company stated that it might need to extend the pouring ofconcrete later than 6:00 p.m.;

however, it did not consider concrete pouring as operation ofheavy equipment (id. at 47-50).

The Company stated that its "common sense" interpretation of the Town of Billerica's standard

noise limits is that the limits apply only to residential areas, and in that context indicated that

noise from that concrete pouring would be within the noise limits set by Billerica (id.).29

2. Intervenor

BWG argues that trying to match up residential receptors with the monitoring locations

used by the Company in Table 6-1. of the September 11, 2007, Draft Environmental Impact

Report "becomes a bizarre and complicated comparison" (BWG Brief at 25). BWG further

argues that the noise modeling should take into account the reflectiveness ofland surfaces and

the Concord RIver, both liquid and frozen, and also take into account a reduction in the amount

of vegetation that would absorb sound from the facility (ill,).. BWG also questions the accuracy

ofthe Company's modeling results. For example, BWG maintains that "any simple-minded

person can surmise" that the Company's calculation ofa noise reduction from 100 dBA at the

proposed facility to 43 dBA at a residential receptor located 3000 feet from the proposed facility

is impossible @, citing Tr. I, at 124).

29 The Company anticipates no steam blows (Exh. EFSB-N-I2)..
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4
-~

BWG asserted that the proponent and its engineers have ample experience to be capable

ofdesigning sound absorption walls on all sides of the facility without causing equipment access

issues and requests the Company to address BWG's noise concerns (id. at 26). Absent 20-foot

sound absorbing walls "on all sides", BWG requests in its Reply Brief either a noise bond of no

less than $500,000, or funds with which BWG could employ a noise consultant (BWG Reply

Brief at 66).

3. Analysis

In prior decisions, the Siting Board has reviewed the noise impacts of proposed

generating facilities for general consistency with applicable governmental regulations. Braintree

Decision aU5; Southern Energy Canal n,L.L.C, 12 DOMSB ISS, at 64 (2001) ("Southern Canal

Decision Ir'); Altresco-Pittsfield, 17 DOMSC 351, at 401 (1988). lnaddition, the Siting Board

has considered the significance ofexpected noise increases which, although lower than 10 dBA,

may adversely affect existing residences ot other sensitive receptors. Braintree Decision at 35;

Southern Canal Decision n at 64; Sithe Mystic Decision, 9 DOMSB 101, at 54.

In Billerica, operations of the facility would increase ~o sound levels at the property line

by up to 28 dBA, which significantly exceeds the lO-dBA MassDEP standard. Increases would

be larger if based on the quietest hour, rather than the IO"'percentile ~q hour the Company

assumed for its analysis. The record shows that the Company is requesting a waiver from the

MassDEP IO~dBA limit on neighboring industrial properties. The record does not indicate

whether the MassDEP would agree to waive the 10-dBA limit for all neighboring parcels on

which the limit would be exceeded; however, the Siting Board notes that the MassDEP often·

grants such waivers.

As part ofreviewing whether projects meet the Siting Board's "minimum environmental

impact" standard, the Siting Board has also considered the significance of expected off-site noise.

increases which, although lower than 10 dBA, may adversely affect existing residences or other

sensitive receptors. In cases where measured background noise levels at the most affected

residential receptors were neither unusually noisy nor unusually quiet, the Siting Board has

accepted or required facility noise mitigation sufficient to hold residential ~o increases to
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5 to 8 dBA. Braintree Decision at 40-43; IDC Decision, 9 DOMSB 225, at76; Berkshire Power

Development, Inc., 4 DOMSB 22 I, at 167. For residential receptors to the southeast, the sound

increase would be approximately 7 for the quietest hour Loo and 5 dBA for the 16th percentile

Loo.30 In the case ofa peaking plant, night-time measurements arguably are less material.

Therefore, it may be appropriate to also use a low or the lowest daytime Loofor comparison

purposes. Daytime sound levels would increase by approximately 4 dBA over the quietest hour.

In prior decisions, the Siting Board has also reviewed the cost of additional mitigation

when a facility would cause an appreciable increase in ambient sound levels. In Charlton, the

Siting Board required a reduction in noise increase from 10 dBA to 7.5 dBA, at. an estimated cost

of$l million. U.S. Gen Decision, 6 DOMSB 1, at 152-159. In Taunton, the Siting Board

required a reduction in noise increase due to railyard activities from 10 dBA to 8 dBA. Silver

. City Energy Limited Partnership, 3 DOMSB 1, at 391. In Bellingham, the Siting Board required

a reduction of the night-time increase ofa proposed facility from 8 dBA to 5 dBA atone receptor

at a cost of$l.4 million. IDC Decision at 79-81. More recently, the Siting Board did notrequire

mitigation costing $1,075,000 that would have provided up to 2 dBA ofnight-timenoise

reduction calculated for a peaker likely to.operate during the day. Braintree Decision at 41.
\

With respect to operational noise mitigation, the Siting Board considered requiring the

Company to augmynt its sound wall proposal by increasing the height of the east-west part of the

sound wall, for example to a height of 15 feet, which would cost $250,000. According to the

sound modeling, the benefit of such a sound wall height augmentation would be slight, even

using absorbent materials. Therefore, the Siting Board accepts the noise mitigation as proposed

by MEB, including the ten-foot sound barrier wall. Accordingly, the Siting Board ditectsthe

Company to construct a ten-foot noise abatement wall at the site as described by the Company.

30 The 5 to 8 dBA and 10 dBA benchmarks are each relative to background ambient noise
levels, which are naturaIly variable. In the present case, the proponent measured existing.
sound levels for a full week, which is more than some previous proposals; to use the very
lowest hourly Lgo from a week's worth ofmeasurements gives a very conservative
benchmark. Excluding the lowest 10% ofLgos (i.e., the 16 quietest hOilrs during the
week), as was done by MEB, results in a less conservative benChmark.
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With respect to construction noise, the record shows that noise from the operation of

heavy equipment by the Company is limited, by Billerica bylaw, to 7:00 a.m. to 6:00 p.m.,

Monday through Saturday, excepting holidays. During these times, construction noise from

impact devices may not exceed 90 dBA, and noise from machinery may not exceed 70 dBA.

The record shows that the Company has committed to keeping construction noises at no more

than 70 dBA at the closest residential property.

The Siting Board directs the Company to confine noisy construction activities to

weekdays only, to the extent practicable. Specifically, the Company may engage in any

Construction activities Monday through Friday, during daylight hours, not earlier than 7:00 a,m.

and not later than 6:00 p.m. Further, the Siting Board directs the Company to limit any necessary

weekend construction to Saturdays, between the hours of8:00 a.m. and 6:00 p.m., to the extent

practicable. Further, it is important that an outreach plan is in place to communicate with the

area residents in the event, although infrequent, ofplanned construction events outside of normal

business hours. Consequently, the Siting Board directs the Company, in consultation with the

Town of Billerica, to develop an outreach plan for the proposed facility. The outreach plan

should layout the procedures to be used to notifY the public in particular locations about the

scheduled start, duration, and hours of construction outside of normal business hours, and should

include information on complaint and response procedures and contact information.

Accordingly, the Siting Board finds that, with the implementation of the noise abatement

wall condition, the condition limiting construction hours, and the outreach condition, the noise

impacts of the proposed facility would be minimized.

G. Safety

This Section describes the safety impact of the proposed project with regard to site

security, materials handling and storage, and emergency response.

1. Site Security

MEB stated that the proposed project would be fenced and gated, with a ten-foot

(minimum) chain-link fence around equipment, topped with barbed wire (Exhs. MEB-I, at 4-69;
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EFSB-S-6). MEB stated that the proposed project would be visited by personnel during the

times that it is likely to operate, and also when fuel is delivered (Tr. 1, at 153). As proposed by

the Company, the facility would be supervised by personnel working out of the L'Energia facility,

in Lowell, who would remain off-site when the facility was not in operation (illJ.31 In addition,

the Company stated that video cameras would be installed which the Billerica Police Department

would be able to monitor (Exh. MEB-l, at 4-69). In response to questioning from BWG, the

Company stated that it would not commit to financially supporting a full-time Town of Billerica

employee at the facility for the purpose ofmonitoring operations (Tr. 1, at 153-154).

2. Materials Handling and Storage

The proposed project would include two 24,000-galloiJ. storage tanks to store

19% aqueous ammonia, which would be delivered by truck, for control of nitrogen oxide

emissions(Exhs. EFSB-S-l; BWG-S-3).32 Each of the tanks would be located within a full

capacity .concrete dike in order to contain leakage or major tank spills (Exh. EFSB-S-l).

MEB described the use of 19% aqueous ammonia and the dike as two levels of safety (Tr. 1,

at 148-149).· A third safety provision is that the Company would keep buoyant spheres inside the

dike in order to reduce evaporation in the event of a major spill (id.).

31

32

At the Siting Board meeting of October 2, 2008, the Company indicated that, while it had
originally proposed remote site monitoring, it was revising its proposal to gamer a
security detail for the site (October 2,2008 Siting Board Meeting Tr.. at 126). The
Company now proposes the engagement, during non-operating periods;of a security finn
"to have personnel nearby the facility, either driving the area or essentially watching it.
from [discreet] locations, so that they're watching that plant morning, noon, and night."
(id. at 127).

At the Siting Board meeting ofOctober 23, 2008, the Company indicated that, while it
had originally proposed two 24,000 aqueous ammonia storage tanks for t4e proposed
facility, it was revising its proposal to include two 18,000~gallon aqueous ammonia
storage tanks, as noted above in Section LA. At the same meeting, the Company
indicated that it would be willing toput a structnre around the ammonia tanks, consistent
with the SitingBoard's requirement in the Braintree Electric Light Department case
(October 23,2008, Siting Board MeetingTr. at 23). See Braintree Decision at 51.
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MEB used theUSEPA's Areal Locations of Hazardous Atmospheres ("ALOHA") m(jdel

to estimate the maximum one-hour averaged concentrations at the nearest public receptors for a

contingency release of aqueous ammonia (Exh. EFSB-S-3(l)V3 The Company performed

ammonia dispersion modeling for a worst-case scenario that (I) both tanks collapse into the

secondary containment dike, (2) the air is moving toward the residences, and (3) prevailing

weather conditions are worst for dispersal (ill). The Company characterized complete tank

failure as a very unlikely event, and the worst case atmospheric conditions as very conservative

(id.). The Company also performed ammonia dispersion modeling for the scenario that (1) both

tanks collapse into the secondary containment dike, (2) the air is moving toward the residences,

and (3) prevailing weather conditions are conservative but not the worst possible;J4 the Company

characterized the latter atmospheric conditions as consistent with other USEPA off-site

consequence guidance (id.). Modeling results were compared to the Emergency Response

Planning Guidelines ("ERPGs") put forth by American Industrial Hygiene Association

("AIHA").The ERPG definitions, and the distances35 to which a plume might exceed the ERPGs

is shown in Table 8:

33

34

35

If released, the aqueous ammonia would release ammonia vapor ("NH3 " or "anunonia")
into the air.

For the worst case scenario, a wind speed of 1.5 meters per second and class "F"
atmospheric stability were assumed; for the alternative scenario, a wind speed of 3 meters
per second and class"D" atmospheric stability were assumed (Exh. EFSB-S-3(I)).

The Company also modeled the distance which could be reached by a concentration of
200 ppm, which the USEPA considers a concentration below which nearly all individuals
could be exposed for one.half to one hour without any serious health effects.
The modeled distance was 200 yards (versus 233 yards for the 150 ppm Level 2 ERPG)
(Exh. EFSB-S-3).
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TABLE 8. Ammonia Dispersion Modeling, Worst Case & Alternative Releases

Maximum Locations Inside
ERPG NIlJ ERPG is considered tobe the highest Plnllle Radius

Circle with Listed
Level Cone. concentration below which •.• at Listed

Radius
. Concentration

nearly all individuals could be exposed Worst-case: ERPG-llevel could
ERPG~ 25 for up to one hour without experiencing 602 yards reach several
I ppm other than mild, transient adverse health residences ifwind is

effects or without perceiving a c1eilrly Alternative case NW (under the
defmed objectionable odor 192 yards worst case scenario)

nearly all individuals could be exposed Worst-case: ERPG-2 level could
.

for up to one hour without experiencing 233 yards reach abutting
ERPG- 150 irreversible or other serious health commercial and
2 ppm effects, or symptoms which could impair Alternative case industrial buildings

an individual's ability to take protective 75 yards (under the worst
action case scenario)

nearly all individuals could be exposed Worst-ease: ERPG-3 level could
ERPG- 750 for up to one hour without experiencing· .. 100 yards reach access road or
3 ppm or developing life-threatening health railroad tracks

effects Alternative case (under the worst
32 yards case scenario)

(Exhs. EFSB-S-8; EFSB'S-8(1»

Concentrations ofammonia at the nearest residences could exceed the AIHA Levell

ERPG of25 ppm; concentrations. exceeding the Level 2 ERPG of 150 ppm could extend off site

but not as far as the residences; concentrations exceeding the Level 3 ERPG of 750 ppm equid

extend a short way offsite, onto the road access to Jack's UsedAuto Parts to the south, onto the

MBTA railway line tracks to the east, or onto portion ofwooded area within the Baker

Commodities propertyto the north, depending on the wind direction (Exh. EFSB-S-7).

MEB asserted that use of (l) dilute aqueous ammonia, (2) a full capacity dike, and

(3) floatable spheres, in combination, isa safe and sound means to store ammonia (Tr. I, at 150).

MEB stated that use of a double-walled tank might reduce the already small risk of a spill, but

noted that use of a double-walled tank makes it difficult to perfonn periodic non-destructive

testing of tank integrity (id.). MEB stated that installation ofa double-walled tank would result

in a $200,000 increase in the cost of the storage system (Exh. EFSB-S-4). The Company
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acknowledges that the use of a double-walled tank affords an additional increment of

containment, but its position was that the increased cost of the double-waHed tank is not

warranted (id.; Tr. I, at 150-151).

The project would include a 500,000-gaHontank for fuel oil storage (Exh. MEB-I,

at 1-18). The oil storage area would be provided with secondary containment designed to hold

the contents of the fuel oil storage tank in the event of a spill (id. at 4·67). The Company stated

that the facility would have a fuel unloading dock with pipes that send the oil· to the tank and

from the tank to the turbines, all within a spill containment area (Tr. I, at 157). The Company

indicated that a Spill Prevention, Control and Countermeasure Plan ("SPCC") would be prepared

prior to delivery of any oil, and that the SPCC plan would be maintained on site for inspection

Ci!L at 156). The Company stated that the oil storage tank would be in?pected in accordance with

requirements of the USEPA's SPCC rule at 40 CFR 112 (Exh. BWG-S-4). The Company stated

it would inspect oil storage dikes in accordance with standards of the American Petroleum

Institute (Tr. 1, at 158).

3. Emergency Response

MEB stated that its response to an emergency would be coordinated with local police and

fire officials through the community Emergency Response Plan (Tr. 3, at 438-440). MEB

indicated that it had consulted with the Billerica Fire Department with respect to developing

these plans, and stated that the Fire Department cited a need for site-specific training relevant to

ammonia spills and oiltank fires (Tr.I, at 95-97). At the request of the Fire Department, the

facility will include a foam suppression system as the means to extinguish afuel oiltank fire

(Exh. EFSB-RR-9). MEB stated that in addition to having available its own trained personnel,

and local police ~d fire officials, it would contract with an on-call hazardous materials cleanup

firm, and noted that a Regional Hazmat Team trained to handle chemical spills is available as

back-up (Exh. EFSB-S-5). The Company stated that it expects it would provide training to local

emergency personnel, but that decisions about preparation, and decisions about response in the

eventofan actual emergency, would be within the purview ofthe local departments (Tr. 3,.. .

at 438-439).
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BWG expressed concern about the safety risks associated with the remote operation or

the proposed power plant (Tr. 7, at 1003). According to BWG, the Company should have on-site

personnel to monitor and respond to potential hazards such as chemical spills, accidental

discharges to the river, or "any predictable or unknown worst case scenarios" (ill. Members of

BWG maintain that the Town ofBillerica does not have the necessary manpower, equipment,

emergency plans, or training for its employees to deal with the hazards associated with a power

plant (see,~ Tr. 7; at 1003).

BWG argues that the Company's use of 19% aqueous iunmonia creates a "hair-splitting

distinction" versus more-highly-regulated 20% aqueous ammonia, and that the Company should

be required to submit to the USEPA a R.isk Management Plan that would be required for storage

of a similar amount of 20% aqueous ammonia (BWG Brief at 4 I). In addition, BWG advocated

for additional ammonia spill scenario modeling, including potential off loading and traffic­

related incidents (Exh. BWG-MB at 7). In its reply brief, for the first time, BWG requests that a

"very substantial" financial bond be negotiated and secured prior to issuance ofany permit

(BWG Reply Briefat 68).

5. Analysis

Originally, the Company stated that the proposed facility would be at times monitored by

persollilel from a nearby generating facility. The Company subsequently represented at the

October 2, 2008, Siting Board meeting that it would maintain security personnel at and in the

vicinity of the site, This arrangement goes further than the original plan to help ensure plant

security. As a result, the Siting Board directs the Company to maintain site security personnel on

. a continuous basis at or around the site. Remote electronic monitoring alone, as originally

proposed by the Company, does not satisfy this condition.

The record shows that MEB would store and handle oil and chemicals in accordance with

applicable public safety standards and that it would have in place secondary systems to contain

chemical spills or releases. In order to facilitate accurate and effective emergency response

planning procedures, the Siting Board directs the Company to prepare and submit to the Billerica
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Fire Department, or other appropriate agency, a risk management plan that evaluates potential

ammonia exposures under the scenario of a release during off-loading. The record also shows

that an SPCC plan has not yet been developed. Therefore, the Siting Board also directs the

Company to develop an SPCC plan.

The record shows that MEB would store 48,000 gallons of aqueous ammonia intwo

single-walled storage tanks. As noted above, the Company subsequently modified its proposal to

. limit aqueous ammonia storage to tWo 18,000-gallon tanks.

The record shows that, in the event of a worst-case release of aqueous ammonia from

both tariks, ammonia vapor concentrations above the Level 2 ERPG (ISO ppm) could reach an

adjacent workplace. Concentrations above the Level 3 ERPG (750 ppm) could extend off site, in

a worst-case scenario. While the Siting Board recognizes that the possibility of a catastrophic

spill is remote, redllcing the risk ofpublic exposure is beneficial. In several previous cases,

parties have evaluated or accepted an enclosllre oftheir ammoniatank(s). See Brockton

Decision, 10 DOMSB 157, at 61; IDC Decision, 9 DOMSB 225, at 82; ANP Blackstone

Decision, 8 DOMSB I, at 165; ANP Bellingham Energy Company, 7 DOMSB 39, at 151.

In a recent case, the Braintree Electric Light Departrnent ("BELD") performed similar

ammonia dispersion modeling, showing that the Level 2 ERPGcould be exceeded at BELD's

administration offices, where members of the public come to pay their bills and arrange for

electric and cable service. Braintree Decision at 46, 51. BELD had maintained that the increased

cost ofa strllcrure to enclose the aqueous ammonia storage tank was not warranted; however, the

SitingBoard found that the use ofabuilding enclosure surrounding the proposed ammonia tank

was reasonable based on the facts in that case, and required BELD to enclose the ammonia tank.

rd. at 51. In the present case, MEB initially had posited that the risk did not warrant the

incremental cost ofusing a double-walled tank, estimated to be $200,000; the Company

subsequently indicated that it would enclose the aqueous ammonia tank with a building. Asthe

circumstances of this case are broadly similar to those ofthe Braintree Decision,36 the Siting

36 In the Braintree Decision, the Siting Board noted that the cost of an enclosure was not
prohibitive .or unreasonable in comparison to the total cost of the project and was justified

(continued...)
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Board directs the Company to construct a building that would enclose its aqueous ammonia

tanks. The Siting Board also directs the Company, prior to facility operation, to .file a report with

the Siting Board confirming approval by the Billerica Fire Departmentand the Billerica Police

Department of safety and security plans for the MEB facility.

Accotdingly, the Siting Board finds that, with the implementation of the above conditions

requiring preparation ofan SPCC plan, full-time security personnel, and an enclosed ammonia

storage tank, the safety impacts of the proposed project would be minimized.

H. Traffic

1. Company

Traffic associated with the facility is expected to arrive from Interstate 495 ("1-495") by

way ofthe Woburn Street interchange, which is Exit 37 (Exh. MEB-I, at 4-63). Access during

construction and heavy deliveries during facility operation would proceed south on Woburn

Street for approximatelytwo-thirds ofa mile to the Baker Commodities entrance at Woburn

street (id.). Personal vehicles would arrive by the same route or continue onWobum Street,

which becomes Billerica Avenue in Billerica, tum right onto Town Farm Lane, and access the

facility from Town Farm Lane (id. at 4-63,4-64, fig. 1.3-1; EFSB-Tcl(I». Woburn Street is a

minor arterial roadway, approximately 24 feet wide in the vicinity of the project, providing one

lane in each direction (Exh. EFSB-T-5(S)(I)at 3). MEB characterized the local roadway system

as well-suited for project traffic (Exh. MEB-l, at 4.63, 4-64). Construction lay down and

construction worker parking would be within the Baker Commodities property (Exhs. MEBcl,

at 4-64; EFSB-T-2).

.According to MEB, facility construction would require approximately 185 workers for

much of the construction period (Exh. MEB-I, at 4-64). During peak construction,

approximately 200 vehicles, transporting a total of250 workers, would enter the facility Monday

-~

36 (...continued)
to provide an adequate level of safety to the public. The Siting Board therefore found that
the use of a building enclosure surrounding the proposed ammonia tank was reasonable
based on the facts in the Case. Braintree Decision at 51.
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through Friday at 7:00 a.m and depart no later than 5:30 p.m.(ill.,; Exh. EFSB-T-4). The

Company stated that trucks delivering construction materials would be spread throughout the

workday, except during high use days such as during the pouring of foundations (Exh. MEB- I,

at 4-64). Delivery oflarge equipment would notbe during peak rush hour traffic, and would be

coordinated with local officials (id.).

MEB estimated that during normal operation of the facility (i.e., gas firing), the maximum

monthly number of vehicle trips to the site would be 180, including one truck delivery per day

(Exh. EFSB-T-4). On-site staff would be limited to approximately 10 people for equipment

maintenance (Exh. MEBcl, at 4-64). When the facility is operating on a hjgh rate ofULSD

firing (i.e., 100 hours per month), the Company has estimated that the~e would be 290 fuel oil

deliveries per month (id.). The Company stated that the traffic impacts during operation of the

facility, including truck deliveries during full load oil operation of 6 hours per day, would be

sigoificantly less than during construction, as there would be no full-time employees at the

facility (Exh. EFSB-G-l (S) at 13- I).

The Company conducted a traffic study for the construction phase of the project

(Exh. EFSB-T-5(S)(l)).37 Traffic flow at intersections is expressed in terms of delay times, and

graded levels of service ("LOS") (where LOS A is best and LOS F is worst). The traffic study

showed that the projected average waiting times would become longer at the Woburn Street I

1-495 intersection during the construction period. The specific changes in projected LOS and the

changes in expected average waiting times that would occur during construction of the proposed

project are shown in Table 9:

37 Further, the Company expects that construction would have less impact on the evening
rush hour, because construction work is expected to normally finish at 3:30 p.m.
(Exh. EFSB-T-5(S)(I) at 3).
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TABLE 9. Projected Changes in Intersection Level ofService (Weekday)

Turning Movement
LOS & time, LOS & time,

without project during construction
. .

Southbound 1-495 to Morning peak F (over capacity) F (over capacity)

Woburn Street southbound Midday peak F (108 sec) F (133 sec)

Woburn Street northbound to Morning peak A· .A

Southbound 1-495 Midday peak A A

Northbound 1-495 to Morning peak F (218 sec) F (776 sec)

Woburn Street northbound Midday peak F (54 sec) F (61 sec).
.

Northbound 1-495 to Morning peak F (51 sec) F (349 sec)

Woburn Street southbound Midday peak B (12 sec) B (12 sec)

. Woburn Street northbound to Morning peak A A

Northbound 1-495 Midday peak A A

Woburn Street southbound to Morning peak A , A .

Northbound 1-495 Midday peak A A
.

Morning peak A AWoburn Street NfS to Baker
Commodities driveway Midday peak A A

Morning peak D(26 sec)
. .

Baker Commodities driveway F (55 sec)

to Woburn Street Midday peak B (13 sec) B (14 sec)
.

(Exh. EFSB-T-5(S»
Southbound 1-495: Interstate traffic from Lawrence or toward WestfordfMarlboro
Northbound 1-495: Iriterstate traffic from MarlborofWestford or toward Lawrence
.southbound Woburn Street: Traffic from Lowell or toward North BiIlerica
Northbound Woburn Street: Traffic from North BiIlerica or toward Lowell

The Company stated that it would manage traffic through the placement ofunifonned

traffic control officers at intersections as needed (Exh. MEB-I, at 4~64). Specifically, based on

the traffic study, the Company has agreed to place unifonned officers at the Woburn StreetfI-495
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interchange during peak construction and, ifneeded, at the entrance to Baker Commodities

(Exh. EFSB-I-5(S)).

2. Intervenor

BWG takes issue with the Company's traffic study because it does not include traffic

impacts during the operation of the facility (Reply Brief at 60, citing ILl, at 172). BWG argues

that the Company has not accounted for the possibility that it may not have a secure source for

water supply and water disposal, which could result in a need for diesel-fueled tanker trucks to

deliver 720,000 gallons ofwater per day during operation of the proposed facility (BWG Brief

at 49). BWG also expresses safety-related concerns with respect to the transportation of

hazardous materials, .such as ammonia and diesel fuel, during operation of the facility (ill, at 43,

citing Ir. 1, at 151-153).

3. Analysis

In the record is a study oftraffic at the intersection ofI-495 and Woburn Street in Lowell,

along the primary route to the site, which showed that during the mOrhing peak hours, more

traffic already attempts to travel through the intersection than it has .the capacity to handle. This

situation most severely affects traffic coming offof 1-495, from either direction, and making left

turns onto Woburn Street. Traffic related to the proposed project would make this bad situation

worse, especially during facility construction.

The record shows that, in response to the results ofits traffic study, the Company

developed a plan to address traffic concerns during the construction phase of the proposed

facility, consisting ofusing uniformed traffic control officers at intersections, as needed. The

record shows that MEB has identified primary and back-up water supplies, and so it is not likely

that water would need to be trucked to the site. With respect to oil truck deliveries during

operation of a facility, the Siting Board has, inprevious cases, directed applicants to avoid peak

traffic hours for such deliveries. Sithe Edgar Decision,lO DOMSB I, at 102; Brockton Decision,

10 DOMSB 157, at 71. The record shows that the 1-495/Lowell Street intersection is already

overloaded at hours of peak traffic. Consequently, the Siting Board directs the Company to limit
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oil deliveries to off-peak hours. The Siting Board directs the Company to limit delivery of water

by truck to the facility to a maximum of 20 round trips per day.

Accordingly, the Siting Board finds that, with implementation of the above condition on

oil delivery timing, the traffic safety impacts of the proposed facility would be minimized.

L EMF

I. Company

MEB indicated that ther.e is a de-energized National Grid transmission line, the J-162

line, extending east to west, 0.2 mile south of the site; the J-162 line is on the north side of an

existing transmission corridor occupied by four other transmission lines (Exhs. MEB-l, at 4-65

to 4-66, fig. 1.3-1; EFSB-E-l(l) at fig. 2-1; Tr. 4,at 573c575). The existing J-162 line would be

bifurcated adjacent to the site, and larger replacement wires would be strung on the existing

poles, extending east 2.7 miles to the line's point of interconnection at Tewksbury 22 substation

(Em. MEB-I, at 1-13; Tr. 4, at 573-574). From the bifurcation point, the new wires also would

extend, off the corridor to connect with the proposed facility, crossing in the area ofJack's Used

Auto Parts (Exhs. EFSB-LU-l(l); EFSB-LU-9(1)).

The Company provided a2005 aerial view ofthe interconnect line route along the

National Grid corridor, indiCating the route traverses areas ofpredominantly residential land use

(Em. EFSB-07-2, fig. 4.13-1). Some nearest residences on the north side of the corridor

apparently are 50 feet, or somewhat less than 50 feet, from the right-of-way edge ("edge-of­

ROW"); by and large, however, where the corridor passes by neighborhoods on its north side,

residences are more than 50 feet from the edge-of-ROW (id.). The Company indicated that there

.are no residences in the immediate vicinity of the off-corridor line segment

(Exhs. EFSB-LU-l(I); EFSB-LU-9(1)).

MEB provided information with respect to sources of electromagnetic fields ("EMF")

associated with operation ofits ekctric interconnection. The Company modeled electric and

magnetic fields along the line between the proposed facility and the National Grid transmission

corridor, as well as along the transmission corridor. For the transmission corridor, MEB's

modeling included EMF from existing lines, based on the maximum historic peak load recorded
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for the transmission line adjacent to the currently de-energized line, and on the peak loads

recorded on the same historic date for the otherparallellines (Exh. EFSB-E-I(I) at 10).

The Company presented EMF modeling results for both edges of the affected

right-of-way, with and without operation of the facility, showing electric field strengths

in kilovolts per meter ("kV/m") and magnetic field strengths in milligauss ("mG"). These

predictions are shown in Tables 10 and II:

TABLE 10. Projected Edge ofRight-of-Way Electric Field Strengths
.

.

I· Electric Fi.eld, Electric Field,

. Location Modeled for Ground-Level EMF without project withproject

kV/m kV/m

Line from corridor to facility, East side (no transmission) 0.2
.

50 feet from centerline West side (no transmission) 0.2

Multiline transmission North side 0.06 0.3

corridor, edge-of_ROW South side 2.2 2.2

(Exh. EFSB-E-I{I) at 12, 16)

TABLE 11. Projected Edge of Right-of-Way Magnetic Field Strengths

Magnetic Field, Magnetic Field,

Location Modeled for Ground-Level EMF without project with project

mG mG

Line from corridor to facility, East side (no transmission) 40

50 feet from centerline West side (no transmission) 40

National Grid transmission North side 13 63

corridor, edge-of-ROW . South. side 74 73

(Exh. EFSB-E-I(I) at 12, 16)
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MEB also presented graphs of magnetic field modeling results for the National Grid

corridor, showing variation in field strength by location both within the overall right-of-way and

up to 100 feet outside the north edge-of-ROW (Exh. E-1(S)(1), at 14-15). One graph shows that

magnetic field during operation of thefacility would change with distance from the interconnect

line, declining from as much as 400 mG or more at some points directly under the line, to

somewhat over 50 mG at points along the north edge-of-ROW, to less than 20 mG at points

50 feet from the north edge-of-ROW (id. at 15).

MEB stated that EMF can be minimized by optimizing the orientation of the phases on

parallel transmission lines (Tr. 4, at 582-583). The electric field from one line can partially

cancel the field from another line, and likewise for magnetic fields (id.). For all of the lines on

this corridor, conductors are horizontally arrayed with identical phase arrangements (iQ,). Given

likely power flow patterns for the corridor, electric current on the proposed interconnect and the

nearest adjacent line would run in opposite directions most ofthe time; specifically, output from

the proposed generating facility would be running toward Tewksbury substation, while most of

the time electric current in the adjacent line runs away from Tewksbury substation (ill. Asa

result of the prevailing power flow pattern, the matching phase arrangements on these lines

would be beneficial for canceling magnetic fields (id.).However, the parallel transmission lines

also are fairly far apart, so a significant degree of cancellation is difficult to achieve (ill.

2. Analysis

In aprevious review of proposed 345 kV transmission line facilities, the Siting Board

accepted edge-of-ROW levels of 1.8 kV/m for electric field and 85 mG for magnetic field.
. .

1985 MEColNEPCo Decision, 13 DOMSC 119, at 228-242, In later reviews ofproposed

electric facilities, the Siting Board has compared estimated EMF impacts to the edge-of-ROW

impacts accepted in the 1985 MEColNEPCo Decision, and as applicable considered whether

based on such comparison estimated EMF impacts are unusually high. Braintree Decision at 60;

CELCo Kendall Decision, 12 DOMSB 305, at 347-349; Sithe Mystic Decision, 9 DOMSB 101,

at 181-183; Hingham Municipal Lighting Plant, 14 DOMSC 7, at 28 (1986).
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The Siting Board did not conclude, in the 1985 MECofNEPCo Decision or any later

review referencing that decision, that an edge-of-ROW magnetic field of 85 mG is a level above

which harmful effects would necessarily result. Sithe Mystic Decision, 9 DOMSB 101, at 181.

Rather, the Siting Board has held that theedge-of-ROW magnetic field level of 85 mG serves as

a benchmark of a previously accepted impact along a 345 kV transmission right-of-way in

Massachusetts, not as a limit of acceptable impact.38 Id.

. At the same time, the Siting Board in previous decisions has cited transmission line

applicants' recognition that some members of the public are concerned about magnetic fields,

and on this basis has found reasonable those applicants' proposed use of design features that

would reduce magnetic fields at low additional cost or no additional cost. See,~, CELCo

Kendall Decision, 12 DOMSB 305, at 349; New England Power Company, 4 DOMSB 109,

at 148 (1995). In a previous transmission line review, the Siting Board directed the applicant to

consult with local officials, and make a compliance. filing, regarding use of cost-effective

measures to reduce BMF exposure of students at a school along the route and, if reasonably

feasible, reduce magnetic field to 10 mG at the school. CELCo Kendall Decision, 12 DOMSB

305, at 349.

In generating facility cases, the Siting Board has reviewed EMF in the context ofpossible

impacts along interconnecting power lines. Braintree Decision at 61; Sithe Mystic Decision,

9DOMSB 101, at 181-182; Silver CitvDecision, 3 DOMSB at 353-354. The Siting Board has

held that; as part ofpursuing interconnection plans that require upgrades to the regional

transmission system, generating facility applicants should work with transmission providers to

seek inclusion ofpractical and cost-effective designs to minimize magnetic fields along affected

rights-of-way. Braintree Decision at 61 ; Sithe Mystic Decision, 9 DOMSB 101, at 181-182;

Silver City Decision, 3 DOMSB at 353-354.

38 Among past cases, for example, the Siting Board has approved petitions for: a generating
facility that, with proposed interconnection plans, was expected to result in a magnetic
field level at a residence along an interconnecting transmission line ofup to 110 mG; and
annndergronnd transmission line that was expected to result in an incstreet magnetic field
level ofup to 124 mG. Sithe Mvstic Decision, 9 DOMSBIOl, at 181. CELCo Kendall
Decision, 12 DOMSB 305, at 348.
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Here, the record shows that electric and magnetic fields along the short stretch of

transmission line from the facility to the existing corridor would be well below the levels

previously found acceptable by the Siting Board, and that there are no residences along this

segment. The record further shows that on the south side of the existing corridor to Tewksbury,

the existing edge-of-ROW electric field exceeds the 1.8 kVlm benchmark, and the existing

maximum magnetic field of74 mG approaches the 85 mG benchmark; however, the proposed

. facility would result in essentially no change in these existing EMF levels.. The record shows

that, on the north side of the corridor, edge-of-ROW EMF levels would increase several fold; the

electric field increase to 0.3 kV/m would remain well within the. 1.8 kV/m benchmarkbutthe

magnetic field increase - from 13 mG to 63 mG - would approach more closely the previously

accepted 85 mG benchmark.

While including a several-fold increase in edge-of-ROW magnetic fields to levels of as

much as three-quarters of the benchmark, the facility's EMF impacts also reflect the effect of

paraHelline phase arrangements that already provide some cancellation of EMF. The record also

.shows that maximum magnetic fields, including those on the more affected north side of the

corridor, would decrease rapidly with added distance from the edge-of-ROW, declining to under

20 mG at 50 feet from that edge.

Nonetheless, more complete interconnection plans based on the final interconnection

study remain undetennined. Because the proposed project would contribute to higher power

flows on area transmission lines, the Siting Board seeks to remain infonnedabout MEB's

interconnection plans and any associated transmission upgrades as they m~y relate to EMF

impacts.

Accordingly, the Siting Board directs the Company to keep the Siting Board infonned as

to the progress and the outcome of the Company's interconnection plans and on designs for any

transmission upgrades, as well as any measures incorporated into transmission upgrade designs

to minimize magnetic field impacts at such time as the Company reaches final agreement with all

transmission providers regarding interconnection. The Siting Board finds that, with

implementation of the above EMF infonnational condition, the EMF. impacts of the proposed

facility would be minimized.
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J. Land Use

This section describes the land use impacts ofthe proposed facility, including the impacts

to wildlife species and habitat, and significant cultural resources.

1. Company

MEB stated that the site for the proposed facility is in an industrial zone of Billerica and

that a variety ofuses are approved within this industrial zorie, exclusive of.residential uses

(Exhs. EFSBcRR-4; EFSB~RR-4(l); Tr. 1, at25-30). As explained in Section IV.E, above, the

J 6-acre Billerica projectsite does not have buffer areas under the Company's control except for a

small area on the west (see Exhs. EFSB-RR-2; EFSB-RR-3). MEB indicated that there are

industrial and commercial uses north, east, and south ofthe site, mixed with forested areas to the

north and south (Exh. MEB-I, at 4-37, fig. 1.3-2, fig. 4.2-1). MEB indicated that there are

residential areas located further from the site, but within one-halfmile (id.).

The Companyindicated that there are no endangered species that have been identified in

the immediate area of the proposed site, and that no impact to histortcal or archaeological

. resources is anticipated as a result of the MEBproject (Exhs. EFSB-LU-9; EFSB-LU-IO).

2. Analysis

The record shows that the 16-acre site is within an area zoned for industrial use.,

The record shows that the areas immediately surrounding the'proposed site are predominantly

industrial and undeveloped..The Siting Board concludes that the construction and operation of

the proposed facility is compatible with immediately surrounding uses.

The site proposed by the MEB has scant buffer that would be under the control of the

Company. However, in Section IV.E, above, the Siting Board has included a condition that

would require the Company to exercise an available option to obtain control ofone nearby buffer

area. The exercise of this option will somewhat increase the amount of buffer that would be

under MEB's control. In prior cases, the Siting Board has considered the adequacy of site

buffering and proposed mitigation to limit impacts ofproposed facilities. See, for example,
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u.s. Gen Decision, 6 DOMSB 1, at 182; ANP Blackstone Decision, 8 DOMSB 1, at 183.

The Siting Board has accepted at least three free-standing power plants on smaller sites,

including a 13.2-acre site. in Brockton, a 6.8-acre site in Milford, and a 5.2-acre site in Everett.

Brockton Decision, 10 DOMSB 157, at I; Enron Decision, 23 DOMSC 1, at I; Cabot Power

Corporation, 7 DOMSB 233, at I, 50 (1998). Several other projects located at existing power

plants and cogeneration applications at industrial facilities also were on small subareas within a

larger plant property. Otherwise, sites have been larger, predominantly 30 acres or more. Many

previous proposed projects in suburban areas have included buffer areas that were under the

control of the project owner. See, for example, IDC Decision, 9 DOMSB 225, at 1,66, fig. 1;

Dighton Power Associates, 5 DOMSB 193, at 1 (1997); Eastern Energy Comoration,

22 DOMSC 188, at 179 (1991).

The limited extent of the controlled buffer has ramifications with respect to noise, visual

impacts, and safety, each ofwhich is evaluated in previous sections. Impacts and mitigation are

comparable to projects with larger sites, providing controlled on"site buffer.

Accordingly, the Siting Board ·finds that the land use impacts of the. proposed facility

would be minimized.

K. Cumulative Health Impacts

This section describes the cumulative health impacts of the proposed facility. The Siting

Board considers the term "cumulative health" to encompass the range of effects that Ii proposed

facility could have on human health through emission of substances over various pathways, as

well as possible effects on human health unrelated to substances (~, EMF or noise effects).

The Siting Board considers these effects in the contextof existing background conditions,

existing baseline health conditions, and, when appropriate, likely changes in the contributions of

other major emissions sources. Braintree Decision at 65; Massachusetts Municipal Wholesale

Electric Company,EFS 07-6 (2008) at 59; Sithe Mystic Decision, 9 DOMSB 101, at 189.

The analysis of the health impacts ofa proposed generating facility is necessarily closely

related to the analysis included in sections above of specific environmental impacts which could

have an effect on human health and any necessary mitigation measures. This section: (i) sets
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forth information on the human health effects that may be associated with air emissions,

including criteria pollutants and air toxics, emissions to ground and surface waters, the handling

and disposal ofhazardous wastes, EMF, and noise; (ii) describes any existing health-based

regulatory programs governing these impacts; and (iii) considers the impacts of the proposed

facility in light of such programs.

1. Baseline Health Conditions

The Company provided a summary ofasthma prevalence and cancer incidence study

findings for neighboring towns, available from the Massachusetts Department of Public Health

("MDPH") (Exh. EFSBcH·2). Reported pediatric asthma prevalence in Billerica, Chelmsford,

and Tewksbury was lower than the state average, while Lowell had rates higher than the state

average (ill. Compared to state averages, asthma hospitalization rates were lower in Bi\1erica

and Chelmsford, and higher in Tewksbury and Lowell (id.). The Company characterized these

individual municipal rates as being clustered around the statewide average (Tr. 3, at 349).

Cancer incidence in Billerica, using data from 1999-2003, varied from statewide rates as

follows: elevated liver cancer in females, prostate cancer in males, and lung cancer; and below

average lymphoma in females (ill.39 Cancer incidence in Chelmsford varied from statewide

rates as follows:· elevated female uterine cancer, and male esophageal, larynx cancer and multiple

myeloma; and below average. female breast cancer and male skin and prostate cancers (ill.

Cancer incidence in Tewksbury varied from statewiderates as follows: elevated lung cancer and

female colon cancer (id.). Cancer incidence in Lowell varied from statewide rates as follows:

,

39 There appears to be a discrepancy between information provided by the Company and
infonnation on the website cited by the Company. Please note also that the
Massachusetts Cancer Registry report for 2001-2005 is now available. The 2001-2005
data show elevated leukemia, liver, and oral/pharynx cancer in females, and elevated lung
cancer in both sexes in Billerica, compared to statewide rates; elevated thyroid cancer in
males in. Chelmsford; elevated lung and bladder cancer in females, and elevated liver
cancer in males in Tewksbury; and .elevated male liver, lung, larynx, and oral/pharynx
cancers, elevated female cervical cancer, and below average male prostate and testicular
cancers, female breast cancer, and skin cancers in Lowell, all compared to statewide rates.
htljJ://www.mass.gov/?pageID=eohhs2topic&L=3&LO=Home&Ll=Government&L2=De
partments+and+Divisions&sid=Eeohhs2
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elevated male lung and larynx cancer, female leukemia, and oral cavity / pharynx cancer in both

sexes; and below average male prostate and testicular cancers, female breast cancer, and skin

cancers (id.).

2. Criteria Pollutants

The USEPA regulates the emissions of six criteria pollutants under NAAQS: SOz,

particulate matter, NOz, CO, ground-level ozone, and lead (Exh. MEB-l, at 4-70). The NAAQS

consist ofprimary standards and secondary standards, of which the primary standards are

designed to protect public health. MEB stated that the USEPA primary NAAQS for the criteria

pollutants are designed to be protective ofhuman health, including the health of children and

other sensitive subgroups, with an adequate margin of safety (lll; Exh. EFSB-l, at 301-317;

Tr. 3, at 318-319). The Company stated that the USEPA included in its evaluations clinical

studies ofpeople with chronic obstructive pulmonary disease, asthma, and heart disease (Exh.

EFSB-I, at 310-312). The Company stated that the project would meet USEPA health-based

standards (Exh. EFSB-H-3).

As described in Section IV.B.2, above, Middlesex County is a non-attainment area only

fur ozone (Exh. EFSB-A-15(1) at 3-2). MEB stated that the proposed project would therefore be

subject to NSR for VOCs and/or NOx if it were a major source, but that it would be a minor

source of these pollutants (lll at 3-3). As described inSection IV.BA, above, total regionalNOx

emissions are capped (id. at 3-6). MEB stated that the proposed facility also would produce less

emissions than the thresholds for the criteria pollutants for which Middlesex County is in

attainment (Exh. EFSB-A-15(1) at 3-2; see Table 3, above). As described in Section IV.B.I,

above, the Company is nonetheless required to obtain from the MassDEP approval under the

BACT standard, which balances emission control benefits with costs (Exh.MEB-I, at 4-6, 4-7;

see Table 5, above).

3. Air Toxics

Potentially hazardous air pollutants commonly, known as "air toxics" and also described

as non-criteria pollutants, include organic compounds, metals, ammonia, and sulfuric acid
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(Exh. EFSB-A-15(S) at 5-18, 5-19). According to the Company, the USEPA has determined that

minor sources ofhazardous air pollutants from combustion turbines do not pose a health risk

(Exh. MEB-I, at 4-70). MEB modeled ambient air impacts of 19 hazardous air pollutants from

the facility, based on USEPA emission factors for turbines firing oil and natural gas, and its

AERMOD disperson modeling, and compared these values to MassDEP ambient air guidelines

(Exh. EFSB-A-15(S) at 5-18,5-19).40 The Company indicated that modeled 24-hour and annual

average concentrations would be within the MassDEPguidelines for~Ls and TELs (ill).

4. Discharges to Ground and Surface Waters

MEB stated that the Town of Billerica WWTP, to which project wastewater would be

discharged, operates under an NPDES permit (Tr. J, at 250). MEB indicated that the Town of

Billerica would accept the MEB facility's process wastewater in accordance with an industrial

sewer connection permit (Exh. WG-W-2; see Section IV.C.2, above). The Company asserted

thatthe effluent would be clean enough to discharge directly to the Concord River, as noted in

Section IV.C.z, above, although the constituents ofeffluent from the proposed facility to the

Billerica WWTP were not specifically described in the proceeding (Tr. I, at 93·95).

MEB stated that concrete containment areas would be installed under and around

electrical equipment and tanks housing fuels and oils, with runoff from these areas directed to

oil/water separators prior to discharge, as describedin Section IV.C.2, above (Exh. EFSB-W·9).

MEB stated that it would operate under an NPDES general permit for st.ormwater (Exh. EFSB­

W-IO). The Company would manage runoff from proposed project surfaces'with recharge basins

and vegetated infiltration swales (Exh. EFSB-W-8).

5. Handling and Disposal ofHazardous Materials

In Section IV.G,above, the Siting Board reviewed MEB's plans for storage and handling

ofhazardous materials, including 19% aqueous ammonia, ULSD, and limited aniounts of

40 The MassDEP regulates air toxics through the establishment ofAALs and TELs to based
on potential carcinogenic and non-carcinogenic effects from exposure to ambient air.
Braintree Decision at 68-69.
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industrial chemicals for facility maintenance and operation. Section IV.G sets forth MEB's plans

for minimizing and responding to accidental releases of oil or other hazardous materials.

Section IV.G also describespotential health effects ofexposure to ammonia vapor.

6. Noise

As discussed in Section IV.F, above, WHO has issued guidelines suggesting that limiting

outdoor noise levels to 55 decibels during the day and 45 decibels at night help to limit sleep

interference and annoyance (see Exh. BWG-N-3(1». 11le 1974 USEPA document "Information

on Levels of Environmental Noise Requisite to Protect Public Health and Welfare with an

Adequate Margin of Safety" similarly states that "undue interference with activity and annoyance

will not occur if outdoor levels are maintained at an energy equivalent of 55 dB and indoor levels

at 45 .dB" (Exh. EFSB-N-15(1) at 4). MEB's projections indicate that operational noise would

contribute approximately 45 dBA to outdoor sound levels in the closest residential neighborhood

(Exh. EFSB-A~15(S) at 6-20).

7. EMF

As discussed in Section IV.!, above, the power from the proposed fac,ility would be

transmitted to a substation in Tewksbury along an existing transmission line corridor. Electric

fields and magnetic fields on the north side ofthe right-of-way would increase from 0.06 kV/m

to 0.3 kV/m and 13 mG to 63 mG, respectively. Electric fields and magnetic fields on the south

edge-of-ROW would remain approximately unchanged at 2.2 kV/m and 74 mG, respectively.

The EMF levels onthe north side of the corridor are consistent with levels accepted by the Siting

Board for edge-of-ROWlevels of 1.8 kV/m and 85 mG.

MEB described a variety ofEMF research initiatives undertaken from approximately

1980 to the present, within the United States and around the world (Tr. 4, at 576-578). The

Company stated that a number ofpublic-health agencies have looked at the issue of whether

power-line electric and magnetic fields may affect health (id.). According to MEB, the attention

has focused primarily on the magnetic-field component, because the initial epidemiological

studies had reported a statistical correlation between what were assumed to be magnetic-field
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levels and risks of certain diseases such as childhood leukemia (id.). MEB stated that, following

the initial epidemiological study in 1978 or 1979, a variety of research programs was initiated to

try to determine if the statistically apparent association reflected a biologically valid association

(id.). MEB stated that, to date, the biological assessment of effects of electric and magnetic

fields has not found support for there being a causal link (ill]. Research continues in this area

(id.). The people investigating biophysical mechanisms in animal studies have not found a

biological basis for the statistical associations (ill]. However, due to the statistical associations,

some level of concern continues to exist (Tr. 4, at 576-578).

MEB stated that a number of agencies have proposed guidelines for EMF exposures.

The Company singled out the work of the International Commission on Non-ionizing Radiation

Protection ("ICNIRP"), and stated that the ICNIRP has been formally recognized by WHO

(Exh. MEB-1, at 4-71). 1CNIRP concluded that there was 110t evidence ofadverse health effects

below continuous exposure levels of 833 mG (id.; Tr. 4, at 576-578). The Company asserted that

833 rnG is a level which exceeds levels to which the public would be exposed in a transmission

line environment (Exh. MEB-1, at 4-71 ; Tr. 4, at 576-578).

8. Intervenor

BWG maintains the Company has not presented "any form of cumulative health impact

studies" (BWG Reply Brief at 72). BWG asserts on brief that the applicant should secure a

"health bond" for residents within a 12-mile radius of the proposed facility to be used for

insurance deductibles for asthma and lung,related illnesses, air conditioners for the elderly with

health issues, and emergency care (BWG Brief at 57). BWG suggests that the health bond be

effective for the duration of any Payment in Lieu ofTaxes ("PILOT") agreement with the Town

ofBillerica (id.l.

9. Analysis and Conclusions

The record evidence described in Section IV.K.1, above, shows that asthma rates appear

to be higher'than the state average in Lowell, and lower than average in Billerica and

Chelmsford. Cancer incidence in the area as a whole does not appear to be markedly different

[404]



Page 80

from statewide trends, although there are some variations from town to town. The Siting Board

concludes that adherence to health-based standards would be health protective.

The record shows that air quality standards are set by the USEPA and the MassDEP for

criteria pollutants to protect sensitive populations. The record shows that the proposed project

will be required to meet MassDEP BACT requirements. The record shows that these air quality

standards would continue to be met in the area of the facility, with the exception of ozone.

The record shows that the proposed project would not be a major source of ozone, and that its

emissions ofNOx, an ozone precursor, would be within a regulatory cap. Altogether, the

proposed limitations on emissions of criteria pollutants are expected to be health protective. The

Siting Board notes that the approach ofthe BACT program is consistent with the Siting Board

mandate to minimize both the environmental impacts and costs ofproposed generating facilities.

The.8iting Board gives great weight to expected compliance with USEPA and MassDEP air

quality programs as an indicator of whether the health impacts of a proposed facility would be

minimized. The record shows that criteria pollutants are well-regulated to protect health, and

that the project would comply with regulations for criteria pollutants. Consequently, the Siting

Board finds that the health risks of the proposed facility related to criteria pollutant discharges to

air at the MEB project would be minimized.

The record shows that, in the judgement of the USEPA, air toxics as emitted by

combustion turbines do not pose a significant health risk. The record also shows that the MEB

project would comply with the AALs and TELs for air toxics set by the MassDEP to be

protective ofhealth. Consequently, the Siting Board finds that health effects ofthe proposed .

facility related to non-criteria pollutant discharges to air would be minimized.

The record does not identif'y any potential for humans to be exposed to any harmful

contaminants that might be discharged from the proposed facility to ground and surface waters.

. In Section IV.C, above, the Siting Board found that the environmental impacts of the proposed

facility would be minimized with respect to water resources. Consequently, the Siting Board

finds that health effects of the proposed facility related to discharges to ground and surface

waters would be minimized..
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With respect to a potential release of annnonia, the Siting Board has detennined that

ammonia concentrations exceeding the health-based Level 2 ERPG of 150 ppm could extend, in

a worst-case scenario, to an adjacent workplace, and concentrations exceeding the health-based

Level 3 ERPG of 750 ppm could extend offthe site. Accordingly, to minimize the risk to public

health posed by on-site annnonia storage, the Siting Board in Section IV.G has directed MEB to

enclose the annnonia storage tank to mitigate the impacts of any potential ammonia spill. The

Siting Board found in Section IV.G that the safety impacts of the proposed project would be

minimized. Consequently, the Siting Board finds that the health effects of the proposed facility

related to handling and disposal ofhazardous materials would be minimized.

Daytime noise from the facility would be 10 dBA less than WHO guidelines for limiting

annoyance and sleep disturbance and similarly within USEPA guidelines. As discussed in

Section IV.F, the project would rarely operate at night, and comparison to the WHO daytime

guidelines suggests that annoyance and sleep interference would not likely result from facility

noise. Also, in Section IV.F, the Siting Board found that the noise impacts of the proposed

facility would be minimized. Consequently, the Siting Board finds that health effects of the

proposed facility related to noise would be minimized.

The Siting Board has found that although some epidemiological studies suggest a

correlation between exposure to magIietic fields and childhood leukemia, there is no evidence of

. acause-and-effect relationship between magnetic field exposure and humanhealth. Southern

Energy Kendall. LLC, 11 DOMSB 255, at 120-121 (2000); Nickel Hill Decision, 11 DOMSB 83,

at 134; Sithe MvsticDecision, 9 DOMSB 101, at88-89. The record shows that ICNIRP has

identified 833 mG as a magnetic field strength below which there is not evidence of adverse

health effects. The proposed project would not lead to an exceedance of this level anywhere

along transmission lines, and would not exceed the Siting Board's edge-of-ROW precedent of

85 mG. Consequently, the Siting Board finds that health effects of the proposed facility related

to EMF would be minimized.

Consequently, the Siting Board finds that there is no evidence that the proposed facility

would exacerbate existing public health problems in the communities surrounding the proposed

facility.
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Accordingly, based on its review of the record, the Siting Board finds that the cumulative

health impacts of the proposed facility would be minimized.

L. Conclusions on Environmental Impacts

. Based on the information in Sections IV.B through IV.K, above, the Siting. Board finds

that MEB's description of the proposed project and its environmental impacts is substantially·

accurate and complete.

In Section IV.B, the Siting Board has found that, with implementation of the CO,
,

mitigation condition, the air quality impacts of the proposed facility would be minimized.

In Section IV.C, the Siting Board has found that with the implementation of the

conditions with respect to water supply, the water resources and wetlands impacts of the

proposed facility would be minimized.

. In Section IV.D, the Siting.Board has found that, with implementation of the recycling

Condition, the solid waste impacts of the proposed facility would be minimized.

In Section IV.E, the Siting Boardhasfound that, with the implementation ofthe three

visual mitigation conditions, the visual impacts of the proposed project would be minimized.

In Section IV.F, the Siting Board has found that, with the implementation ofthe noise

abatement wall condition, the condition limiting construction hours, and the outreach condition,

the noise impacts of the proposed facility would be minimized.

In Section IV.G, the Siting Board has found that, with the implementation of the

conditions requiring preparation of an SPCC plan, full-time security personnel, and an enclosed

ammonia storage tank, the safety impacts of the proposed project would be minimized.

In Section IV.a, the Siting Board has found that, with implementation of the condition on

oil delivery timing, the traffic safety impacts of the proposed facility would be minimized.

In Section IV.!; the Siting Board has found that, with implementation ofthe EMF

informational condition, the EMF impacts of the proposed facility would be minimized.

In Section IV.J, the Siting Board has found that the land use impacts of the proposed

facility would be minimized.
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In Section IV.I(, the Siting Board has found that the cumulative health impacts of the

proposed facility would be minimized.

Accordingly, the Siting Board finds that, with the implementation of the above-listed

conditions, MEB's plans for the construction of the proposed generating facility would minimize

the environmental impacts of the proposed facility consistent with the minimization of costs

associated with the mitigation, control, and reduction ofthe environmental impacts of the

proposed generating facility. In addition, the Siting Board finds that an appropriate balance

would be achieved among conflicting environmental concerns as well as between environmental

impacts and costs.

V. CONSISTENCY WITH THE POLICIES OF THE COMMONWEALTH

A. Standard of Review

G.L. c. 164, § 69J~ requires the Siting Board to determine whether the plans for

construction of a proposed generating facility are consistent with current health and

environmental protection policies of the Commonwealth and with such energy policies of the

Commonwealth as are adopted by the Commonwealth for the specific purpose of guiding the

decisions of the Siting Board. The health and environmental protection policies applicable to the

review ofa generating facility vary considerably depending on the unique features of the site and

technology proposed; however, they may include existing regulatory programs of the

Commonyrealth relating to issues such as air quality, water-related discharges, noise, water

supply, wetlands or riverfront protection, rare and endangered species, and historical or

agricultural land preservation. Therefore, in this section, the Siting BOard summarizes the health

and environmental protection policies of the Commonwealth that are applicable to the proposed

facility and discusses the extent to which the proposed facility complies with these policies.41

41 The Siting Board notes that its Technology Perfonnance Standard at 980 CMR § 12.00
could be construed as an energy policy of the Commonwealth adopted for the purpose of
guiding the decisions of the Siting Board. The proposed facility's compliance with
980 CMR § 12.00 is discussed in Section IV, above.
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B. Analysis

In Sections II through IV, above, the Siting Board has reviewed the process by which

MEB sited and designed the proposed facility, and the environmental and health impacts of the

proposed facility as sited and designed. As part of this review, the Siting Board has identified a

number of Commonwealth policies applicable to the design, construction, and operation of the

proposed facility. These are briefly summarized below.

. As discussed in Section IV.B, above, the MassDEP, in conjunction with the USEPA,

extensively regulates emissions of criteria and non-criteria pollutants from new sources such as

the proposed facility. MEB has demonstrated .that it expects to comply with all applicable

MassDEP and USEPA standards.

As discussed in SectionIV.C, above, the MassDEP, in conjunction with the USEPA,

regulate various wastewater discharges as well as construction in wetlands and waterway areas.

MEB has demonstrated that it expects to comply with MassDEP and USEPA standards for water

discharges and for work in wetlands and waterway areas.

As discussed in Section IV.F, above, MEB has maintained that it will limit increases in

off-site noise caused by operation of the proposed facility to less than 10 dBA at the nearest

residences and property lines, and has represented that it will seek a waiver from MassDEP for

noise increases on adjacent non-residential properties, consistent with MassDEP policy 90-001,

which limits such increases to 10 dBA.

As discussed in Section IV.I,above, the record indicates that the proposed project is not

likely to adversely impact endangered species or historical and archaeological resources. MEB

has thereby demonstrated that it expects to comply with policies of the Massachusetts Natural

Heritage and Endangered Species Program and the Massachusetts Historical Commission.

Accordingly, based on its review above, the Siting Board finds that plans for construction

of the proposed facility are consistent with current health and environmental protection policies

ofthe Commonwealth and with such energy policies of the Commonwealth as have been adopted

for the specific purpose ofguiding the decisions of the Siting Board.
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VII. DECISION

The Siting Board's enabling statute directs the Siting Board to implement the energy

policies contained in G.1. c. 164, §§ 69H-69Q to provide a reliable energy supply for the

Commonwealth with a minimum impact on the environment at the lowest possible cost.

G.1. C. 164, § 69H. Section 69J\4 requires that, in its consideration of a proposed generating

.facility, the Siting Board review inter alia the site selection process, the environmental impacts of

the proposed project, and the consistency of the plans for construction and operation ofthe

proposed project with the environmental policies of the Commonwealth.

In Section II, above, the Siting Board has found that, with the implementation of the

condition relative to acquiring additional site buffer, MEB's description of the site selection

process it used is accurate, and that the site selection process resulted in the selection of site that

contributes to the minimization of the environmental impacts of the proposed project and the

costs of mitigating, controlling, and reducing such impacts.

In Section IV, above, the Siting Board has found that with the implementation of

listed conditions relative to water resources, solid waste, visual, noise, safety, traffic, and EMF

impacts, MEB's plans for the construction of the proposed generating facility would minimize

the environmental impacts ofthe proposed project consistent with the minimization of costs

associated with the mitigation, control and reduction of the environmental impacts of the

proposed project.

In Section V, above, the SitingBoard has found that the plans for the construction of the

proposed project are consistent with current health and environmental protection policies of the

Commonwealth andwith such energy policies of the Commonwealth as havebeen adopted by

the Commonwealth for the specific purpose of guiding the decisions of the Siting Board.

Accordingly, the Siting Board finds that, upon compliance with the conditions set forth in

Sections IV.C; IV.D, IV.E, IV,F, IV.G, IV.H, and IV.I, above, and listed below, the construction

and operation of the proposed project will provide a reliable energy supply for the

Commonwealth with a minimum impact on the environment at the lowest possible cost.
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Accordingly, the Siting Board APPROVES the petition of Montgomery Energy Billerica

Power Partners LP to construct a 348 Mw generating facility in Billerica, Massachusetts, subject

to the following conditions:
,

A. The Siting Board directs the Company, prior to construction, to make a

compliance filing showing (a) that the Company has executed water supply

. contracts with the Town of Billerica for the water volume described in the record,

and (b) that consumptionofBillerica municipal water, other than water for

domesticuse and for fire protection, will be mitigated by Company programs

designed to save 40 million gallons peryear, based on estimated savings from

planned measures as set forth in an agreed plan.

B. The Siting Board directs the Company to file a notice ofproject change with the

Siting.Board if the Company anticipates using more, than 40 million gallons per

year ofmunicipal water.

C. The Siting Board directs the Company to file a notice ofproject change with the

Siting Board if the Company is unable to execute a water-supply agreement with

the Town of Billerica.

D. The Siting Board directs that the Company revert to the use ofWWTP effluent as

the primary source of water for the project within one year ofthe completion of

WWTP reconstruction. The Siting Board directs the Company to file a notice of

projectchange with the Siting Board, if such timely reversion is noteffected for

any reason.

E. The Siting Board directs the Company, prior to the commencement of operation,

to provide to the Siting Board a recycling plan, and to report on the Company's

recycling rate for construction debris and its anticipated recycling rate for

operational wastes.
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The Siting Board directs the Company to pursue discussions with PanAm

Railways to obtain an easement for the life of the MEB project, to maintain

existing vegetation immediately east of the plant. The Company shall report to

the Board on the results ofdiscussions with PanAm Railways with respect to

vegetation on that property, by providing the Siting Board a progress report on

April 1, 2009, and every three months thereafter, pending resolution.

The Siting Board directs the Company to plant two staggered rows ofspruce trees,

no shorter than 10 feet, each, along the east side of the 16-acre site.

H. The Siting Board directs the Company to acquire the optioned parcel located east

of the MBTA railway line, south ofTown Farm Lane, and west of Billerica

Avenue. The Company shall plant evergreens as set forth in the Company's

description ofvisual mitigation options, using spruce trees, shall maintain the

existing trees and added plantings, and shall refrain from removing any healthy

trees that mitigate or could mitigate visual impacts.

1. The Siting Board directs the Company to. provide, as requested by individual

property owners or appropriate municipal officials, reasonable off-site mitigation

of visual impacts, including shrubs, trees, window awnings,orother mutually

agreeable measures that would screen views of the proposed generating facility

and related facilities at affected residential properties and roadways up to onechalf

mile from the site where residents experience changed views..ll implementing

this requirement, the Company: (1) shall provide shrub and tree plantings,

window awnings, or other reasonable mitigation on private property, only with the

permission of the property owner, and along public ways, only with the

permission of the appropriate municipal officials; (2) shall provide written notice

of this requirement to appropriate officials and to all owners ofproperty within

one~halfmile of the site, prior to the commencement of construction;
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(3) may limitrequests for mitigation measures from local property owners and

municipal officials to a specified period ending no less than six months after

initial operation of the facility; (4) shall complete allagreed-upon mitigation

measures within one year after completion of construction, or if based ona

request filed after commencement of construction, within one year after such

request; and (5) shall be responsible for the reasonable maintenance and

replacement ofplantings, as necessary, to ensure that healthy plantings become

established.

The Siting Board directs the Company to maintain the good appearance of the

facility, including the stacks, and on-site landscaping, for the life of the project.

The Siting Board directs the Company to construct a ten-foot noise abatement

wall at the site as described by the Company.

The Siting Board directs the Company to confine noisy construction activities to

weekdays only, to the extent practicable. Specifically, the Company may engage

in any construction activities Monday through Friday, during daylight hours, not

earlier than 7:00 a.m. and not later than 6:00 p.m. Further, the Siting Board

directs the Company to limit any necessary weekend construction to Saturdays,

between the hours of8:00 a.m. and 6:00 p.m., to the extent practiCable.

M. The Siting Board directs the Company, in consultation with the Town of Billerica,

to develop an outreach plan for the proposed facility. The outreach plan should

layout the procedures to be used to notify the public in particular locations about

the scheduled start, duration, and hours ofconstruction outside ofnormal business

hours, and should include information on complaint and response procedures and

contact information.
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N. The Siting Board directs the Company to maintain site security personnel on a

continuous basis at or around the site. Remote electronic monitoring alone, as

originally proposed by the Company, does not satisfy this coridition.

o. The Siting Board directs the Company to prepare and submit to the Billerica Fire

Department, or other appropriate agency, a risk management plan that evaluates

potential ammonia exposures under the scenario of a release during off-loading.

P. The Siting Board directs the Company to develop a Spill Prevention, Control and

Countermeasure Plan.

Q. The Siting Board directs the Company to construct a building that would enclose

its aqueous ammonia tanks.

R. The Siting Board directs the Company, prior to facility operation, to file a report

with the Siting Board confirming approval by the Billerica Fire Department and

the Billerica Police Department ofsafety and security plans for the MEB facility.

S. The Siting Board directs the Company to limit oil deliveries to off-peak hours.

T. The Siting Board directs the Company to limit delivery of water by truck to the

facility to a maximum of 20 round trips per day.

u. The Siting Board directs the Company to keep the Siting Board informed as to the

progress and the outcome of the Company's interconnection plans and on designs

for any transmission upgrades, as well as any measures incorporated into

transmission upgrade designs to minimize magnetic field impacts at such time as

the Company reaches final agreement with all transmission providers regarding

interconnection.
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Because issues addressed in this Decision relative to this facility are subject to change

over time, construction of the proposed generating facility must be commenced within three

years of the date of the decision.

In addition, the Siting Board notes that the findings in this decision are based upon the

record in this case. A project proponent has an absolute obligation to construct and operate its

facility in confonnance with all aspects of its proposal as presented to the Siting Board.

Therefore, the Siting Board requiresMontgomery Energy Billerica Power Partners LP, or its

successors in interest, to notify the Siting Board of any changes other than minor variations to the

proposal so that the Siting Board may decide whether to inquire further into a particular issue.

MontgomeryEnergy Billerica Power Partners LP or its successors.in interest are obligated to

proVide the Siting Board with sufficient infonnation on changes to the proposed project to enable

the Siting Board to make these determinations.

~.L~
/Selma Urman
Presiding Officer

Dated this 3rd day of March, 2009
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APPROVED by the Energy Facilities Siting Board at its meeting of February 12,2009,

by the members and designees present and voting. Voting for approval ufthe Tentative Decision

as amended: Ann Berwick (Acting EFSB Chair/Designee for Ian A. Bowles, Secretary,

Executive Office of Energy & Environmental Affairs); Rob Sydney, (Designee for Philip

Giudice, Commissioner DOER); James Colman (Designee for Laurie Burt, Commissioner,

Department ofEnvironmental Protection); PaulI. Hibbard, Commissioner DPU; Tim Woolf,

Commissioner DPU ; and Dan Kuhs, Public Member.

Ann Berwick, Acting Chair .
Energy Facilities Siting Board

Dated this 12th day of February, 2009
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