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The Energy Facilities Siting Board (“Siting Board”) hereby grants in part and denies in
part the Initial Petition and the Application of Colonial Gas Company d/b/a KeySpan Energy
Delivery New England for a Certificate of Environmental Impact and Public Interest for the

construction of approximatély 4.9 miles of new natural gas distribution pipeline on Cape Cod.

L INTRODUCTION _

Pursuant to G.L. c. '164, §§ 69K-690, Colonial Gas Company d/b/a KeySpan Energy.
Delivery New England (“KeySpan” or “Company”) has filed an Initial Petition andan
Application with the Siting Board seeking a Certiticate of Environmental Impact and Publio
Interest (“Certiﬁcate;’) in connection with the denial by the Cape Cod Commission
(“Commission”) of KeySpan’s application for Detfelopmeht of Regtonal Impact (DRI}

approval for construction of approximately 13.1 miles of natural gas pipeline in the Towns of

- Bamnstable, Sandwich, Yarmouth, Dennis and Harwich (“project” or “proposed pipeline”). The

Certificate, appended to this Decision as Attachment A, has the effect of granting DRI approval

* for construction of the first section of the proposed pipeline, approximately 12,000 feet in length,

in the Town of Yarmouth.

A, J urisdiction

The Company s Initial Petition is reviewable pursuant to G.L. c. 164, § 69K, Wthh

- provides that any applicant proposing to construet or operate a jurisdictional energy facility may

petition the Siting Board for a Certificate with respect to that facility. Likewise, the Company’s
Application is reviewable by the Siting Board.pursuant to G.L.c. 164, § 69L, which requires any
applicant secking a Certificate pursuant to § 69K to file with the Siting Board an Application
containing the information speciﬁed in § 69L. KeySpan’s Initial Petition for a Certificate and its
Application for a Certificate each ts réviewed by the Siting Board consistent with the Siting

Board’s mandate set forth in G.L. ¢, 164, § 69H, which requires the Siting Board to implement

- the energy policies in its statute to provide a reliable energy supply for the Commonwealth with a

minimum impact on the environment at the lowest possible cost.

(5]
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B. Procedural History

1. Pre_vious Proceedings
. On May 17, 2006, the Siting Board approved the petition of KeySpan, pursuant to
G.L. ¢. 164, § 69], to construct the 13.1-mile pipeline, on the route selected by the Company

(“primary route”) (Exh. EFSB-1).! Pursuant to the Cape Cod Commission Act, the proposed
~ pipeline also requires DRI approval from the Commission.? On March 17, 2006, KeySpan filed

with the Commission an application seéking Master Plan approval of the entire pipeline, and
specific DRI approval for the first 12,000 feet of the pipeline, referred to by the Company as
Phase I of the Middle Segment (“Phase I”’) (Exh. KEY'-Z(D) at 1-9).* On August 10, 2006, the

Comrnission denied both the Company’s request for Master Plan approval of the 13.1-mile

~ pipeline and its request for specific approval of Phase 1 (Exh. KEY-1(H)) (“DRI denial”). 4

The proceeding in which the Siting Board approved the proposed pipeline was
EFSB 05-2, Colonial Gas Company d/b/a KeySpan Energy Delivery New England
(May 17, 2006) The proceeding is referred to in this decision as the “underlying
EFSB praceeding” and the Siting Board’s decision in the proceeding is referred to as
the Final Decision. '

See Sections 12 and 13 of the Cape Cod Commission Act, ¢. 716 of the Acts of 1989, as
amended. See also Exh. KEY-1(H) at 1, 21.

KeySpan intends to construct the 13.1-mile pipeline in three separate segments, beginning
with the Middle Segment. The Middle Segment, approximately 4.9 miles in length,
would be constructed in two phases (Exh. KEY-3, at 2). Phase I, approximately

12,000 feet in length and located entirely within Yarmouth, was initially designed for
‘operation in the 2006-2007 heating season (id. at 2-3). The Company provided an .
anticipated construction.date of 2008 for the remainder of the Middle Segment, Phase I,
which would be located in Yarmouth, Dennis, and Harwich (Exhs. EFSB-KEY-7;
EFSB-KEY-9). Section I.C, below, contains more detatls regarding construction of the
Middle Segment.

Under the Master Plan approach, agreed to by the Commission, KeySpan presented in its
initial DRI filing the general alignment for the entire pipeline project, but provided
detailed engineering drawings of, and sought specific approval for, the first 12,000 feet of
the Middle Segment only (Exhs. KEY-1(E) atl; KEY-2(D) at 1-9). As the Company
scheduled the construction of future sections of the project, it would have provided
detailed engineering drawings to the Commission for those sections (id.). The
(continued...)

[6]
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2. Current Proceeding

a. Scope of the Proceeding

* In its Application for a Certificate, the Conipany requested an override from the Siting
Board for both Phase I ahd Phase II of the Middle Segment (Exhs. KEY—Z,_ at4; KEY-2(D)
at 1-9).> However, in its application to the Conimission for DRI.appr,oval, the Company
re'quésted specific approval for Phase I only. The Company provided detailed engineering
drawings to the Commission for Phase T only, and the Commission conducted a public hearing
for Phase I only (Exh.. KEY-2(D) at 1-9). The Commiséion testified during hearings that, as part
of the Master Plan approval process, it would have conducted additional public hearings for the
later phases of the pipeliﬁe project, including a separate public heaﬁng for review of Phase II of
the Middle Segment (Tr. 3, at 448-450). Accordingly, since the Company requested, and the
Commission conducted, full DRI review for Phése I of the Middle Segment only, the Siting

. Board will riot consider an override for Phase II in this proceeding.®

(.. contmued)

Commission intended to conduct additional pubhc hearings in the town or towns where
each section was to be constructed, to allow for public comment on the engineering plans
for those sections (id; Tr. 3, at 448-451). It is unclear whether the Master Plan review
will be followed going forward, in light of the Commission’s DRI decision, which denied
specific approval for Phase I and dented Master Plan approval for the project as a whole.

If granted by the Siting Board, a Certificate has the effect of “overriding” a state or local
permitting decision identified by a project proponent as preventing construction or
operation of an energy facility jurisdictional to the Siting Board. See G.L. c. 164, § 69K,
Thus, a request for a Certificate is commonly referred to as a request for an override.
“Certificate” and “override” are used interchangeably in this Decision.

As discussed below, KeySpan requested in its Initial Petition and Application:

- (1) an override of the Commission’s DRI denial for the Middle Segment; and
(2) the issuance by the Siting Board of eight additional local permits required for
construction of the Middle Segment. KeySpan’s request for issuance of the eight
additional permits has been dismissed for lack of _}urlSdlCthIl Accordingly, as a further
limitation on the scope of this proceeding, the Siting Board’s review does not include
consideration of the Company’s request for issnance of the eight additional perrmts
‘See Section [.B.3.a, below.

[7]
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b. Adjudication

A reeuest for a Certificate of Environmental Impact and Public Necessity requires two
separate, sequential, filings. First an applicant must file an Initial Petition. In its Initial Petition,
the applicant must assert at least one of the seven statutory grounds on which an override request
may be based. See G.L. c. 164, § 69K. KeySpan commenced this proceeding on September 6,
2006, by filing an Initial Pet1t1on with the Siting Board. If the Initial Petition is not denied, an
applicant then files an Application for a Certificate.” See G.L. c. 164, § 69L. KeySpan filed an
Application for a Certificate, and a Notice of Adjudication and Hearing, on October 12, 2006.

- OnJanuary 8, 2007, the Company filed a Supplemental Notice of Adjudication and Hearing, and
o January 17, 2007, filed an Amended Application.® In its Amended Application, KeySpan

sought from the Siting Board: (1) an override of the Commission’s DRI denial with respect to

‘the entire Middle Segment, and (2) the issuance of eight additional local permits required for

construction of the Middle Segment (“eight additional approvals™).®

Within seven days of the filing of an Initial Petition for a Certificate, the Siting Board
must decide either to hold a hearing on the merits of the grounds asserted in the Petition,
or to accept an Application for a Certificate and to defer decision on the merits of the
‘Petition until the hearing on the Application. 980 CMR § 6.02(4). In this case, the Siting
Board deferred its review of the merits of KeySpan’s Initial Petition until the hearing on
the Company’s Application. See Determination on Initial Petition for Certificate of
Environmental Impact and Public Interest (September 18, 2006).

A Supplémental Notice of Adjudication and an Amended Application were required
because the presiding officer determined that KeySpan’s original Notice and Application
did not provide adequate notice to the public that the Company was asking the Siting
Board not only to grant an override of the Commission’s DRI Decision, but to issue the
eight additional local permits as well. See Letter from Presiding Officer to counsel for -
KeySpan, December 21, 2006. Discussion of the Company’s “Application” is based on
the Amended Application.

The cight local permits sought by KeySpan include three sireet opening permits (one each
from the Public Works departments in the Towns of Dennis, Yarmouth and Harwich),
two Conservation Commission approvals (Dennis and Yarmouth Conservation
Commissions), one special permit (Dennis Zoning Board of Appeals), an Historic .
Commission approval (South Dennis Historic Commission) and a Scenic Roads approval
* (Dennis Board of Selectmen). Only the two Yarmouth permits are needed for
: (continued...)

(8]
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The Siting Board and the parties conducted several rounds of wn'tteﬁ discovery begifming
in late fali, 2006, and continuing through spring, 2007. Approximately 250 exhibits were entered
into the record, consi:v,ting primarily of responses by the Company and the Commission to
information requests and record requests issued by Siting Board staff and the parties. In
November, 2006, the Company submitted prefiled direct testimony of three witnesses:

Walter F. Fromm, Manager, Project Engineering, for KeySpan; Theodore Poe, Jr., Manager,
Energy Planning, for KeySpan; and Theodore A. Barten, Managing Priﬁcipal, Epstlon

Associates, Inc., the Company’s environmental and engineering consultants. In early December,

‘2006, the Commission submitted the prefiled direct testimony of four witnesses: Margo Fenn,

Executive Director of the Commission; Phil Dascombe, Planner for the Commission; Leslie

Richardson, Economic Development Officer for the Commission; and Lev Malakoff, Senior

. Transportation Engineer for the Cofnmission. In late December, 2006, the Towns submitted the

prefiled direct testimony of two witnesses: Laurence F. Keegan, Jr, and Michael E. Martel,
engineering consultants with Weston & Sampson and .Associates.

Adjudicatory hearings began on March 20; 2007, continuing on March 22, 26, and 30,
2007."° Briefing questions were issued to the parties on March 28, 2007. The parties filed initial

bricfs on April 25, 2007, and reply briefs on May 2, 2007.

3. Intervenor Motions

Two parties were granted intervenor status in the proceeding: the Towns of Yarmouth,

- Dennis, and Harwich, jointly (“Towns”), and the Commission. During the course of the

proceeding, the intervenors filed three motions, each of which raised a question of first

impression with respect to the nature and scope of the Siting Board’s review under the override

statute. Rulings on all three motions were issued on May 10, 2007, and are summarized below.

(...continued)
construction of Phase I (Tr. 1, at 161).

‘ Heaﬁngs originally were scheduled to begin in January 2007. Hearings were moved to

March 2007, to allow for compliance by KeySpan with notice requirements for the
Company’s Supplemental Notice and Amended Application. Seg n. 7, above.

[9]
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a. Motions for Partial Dismissal of the Application

On November 28, 2006, the Commission filed a motion seeking dismissal of that -portion
of the Company’s Application requesting issuance of the eight locﬁl permits. On December I,
2006, the Towns filed a similar motion. The intervenors asserted that, pursuant to the override
statute and its implementing regulations, an override Petition may not be filed until a final
decision has been issued'by fhe state or local agency whose action is being challenged.
See 980 CMR § 6.02(1). On May 10, 2007, the presiding officer ruled that the issuance of a final

agency decision is a jurisdictional prerequisite to the filing of an override Petition, and granted

-the intervenors’ motions for partial dismissal. Ruling on Motions for Partial Dismissal by the

Cape Cod Commission and the Towns of Yarmouth and Dennis (May 10, 2007)."

b. Motion to Dismiss Amended Application

On January 31, 2007, the Commission filed a motion to dismiss the Company’s Amended
Application, on the ground that the Commission’s DRI Decision is not a final agency decision.
In its Initial Brief, filed on April 25, 2007, the Commission subsequently reversed its position, '
asserting that the DRI Dec;ision was a final agency decision. On March 2, 2007, the presiding
officer issued a memorandum ruling denying the Commission’s motion to dismiss, and
indicating that a written ruling on the motion would follow. On May 10, 2007, the presiding

officer ruled that the DRI Decision was a final agency decision, and denied the Commission’s

motion to dismiss the Company’s Application. Ruling on Cape Cod Commission Motion to

Dismiss KeySpan’s Amended Application (May 10, 2007).

7 c. Motion to Limit Evidence to Commission Record
In oral obj ections during hearing, and in their briefs, the Towns and the Commission
asserted that the Siting Board’s review of factual findings made by the Commission in its DRI

Decision should be limited to the record of the DRI proceeding. The intervenors’ position is

11

On May 17, 2007, KeySpan filed a motion for reconsideration of this ruling. The
Commission and the Towns filed opposition to the motion. In a ruling issued on June 15,
2007, the Company’s motion for reconsideration was denied.

{10]
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based on 980 CMR -§ 6.03, which provides, in relevant part, that when the Siting Board is
reviewing “adjudicatory findings of fact” contained in a final agency decision, the Board’s
revic*é&r of those findings shall be limited to the record preéented before the agency. On May 10,
2007, the presiding officer ruled that the Commission did not make adjudicatory ﬁﬁdings of faét
in conducting its DRI review of the Company’s project. Accordingly, the intervenors’ motions to
limit the evidence reviewable by the Siting Board in this proceeding were denied. Ruling on

Intervenors’ Motion to Limit the Scope of Evidence (May 10, 2007).

C. Phase I Description

The Company’s proposed 13.1-mile pipeline on the primary route was approved in its
entirety by the Siting Board in EFSB 05-2 (Exhs. EFSB-1, at 2, 56, 118; EFSB-KEY-9-3).

Phase 1, approximately 12,000 feet of pipeline in the towﬁ of Yarmouth, is the first section of the
plpellne that would be constructed by the Company (Exh. KEY-3, at 2 ).

As described by the Company in the underlying EFSB proceeding case, Phase 1 on the
primary route begins at KeySpan’s South Yarmouth liquefied natural gas (“LNG facility™), runs
generally easterly through Yarmouth on Whites Path, a short stretch of North Main Street, and
Great Western Road (Exhs. EFSB-1, at 56; EFSB-KEY-9-3). The Siting Board’s'Final Decision

stated that, subject to final discussions with local officials, the Phase I pipeline would be installed

. on the north side of Whites Path, the southwest side of North Main Street, and the south side of

Great Westermn Road in Yarmouth (Exh. EFSB-1, at 56)."” The pipeline would be constructed
primarily within roadway layouts, either in the shoulder or near the edge of pavement (id. at 57).
The Company would use “stove-pipe” construction methods wherein one to three lengths of pipe

are installed at a time, with welding, radiography, and coating work coinpleted within the trench

Phase IT would continue from the end of Phase I along Great Western and Highbank
Roads in Yarmouth; cross the Bass River into Dennis; progress easterly on Highbank
Road, Upper County Road, and Great Western Road in Dennis; and then extend northerly
on Depot Road in Harwich to its intersection with Main Street (Exhs. EFSB-1, at 56;
EFSB-KEY-9-3). The Final Decision also approved the Western and Eastern Segments,
also along designated primary routes, respectively in the towns of Sandwich and .
Barnstable, and in the town of Harwich (Exh. EFSB-1, at 55, 57).

i
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(id. at 58). The new pipeline would be 12 inches in diameter and the trench for installation of the
pipe would be 4 feet wide and 5 to 6 feet deep (id. at 2, 58). |

The Final Decision discussed, but did not approve, an alternative route and a hybrid route

for the Middle Segment. The alternative route follows an inactive railroad right-of-way from the

South Yarmouth LNG facility to Route 134 in Dennis; follows the Cape Cod Rail Trail east of

Route 134 to Depot Street in Harwich; and follows Depot Street to its intersection with Main
Street in Harwich {Exhs. EFSB-1, at 56- 57; K_EY—Z(B) at 4-15, fig. 4-6). The hybrid route
incoi‘porates the part of the aIter_nati\.fe route located west of Route 134; 0.3 miles along

Route 134; and the primary route east of Route 134 (Exhs. EFSB-1, at 56- 57; KEY-2(B) at 4-15,
fig. 4-6). “ | |

1. THE INITIAL PETITION
A. Standard of Review

Any person who proposes to construct or operate a jurisd-ictional energy facility in the

Commonwealth may seek a Certificate from the Siting Board. G.L. c. 164, § 69K. The applicant

ﬁ_rst must file an Initial Petition for a Certificate. 1d. The Siting Board shall grant an Initial
Petition if: (1) the applicant asserts at least one of the seven grounds for a Petition set forth in
G.L. c. 164 § 69K; and (2) the Siting Board determines that, on the merits, at least one of the .

asserted grounds constitutes a valid basis for granting the Initial Petition. Id.

B.  The Company’s Initial Petition
KeySpén asserted in its Initial Petition four of the seven statutory grounds upon which an

Tnitial Petition may be based.

I. Denial Preclﬁding Facility Construction
G.L. c. 164, § 69K provides that the Siting Board must grant an Initial Petition if “the

facility cannot be constructed due to any disapprovals, conditions or denials by a state or local
agency or body.” Pursuant to the Cape Cod Commission Act, any proposed development projéct

for which an Environmental Impact Report (“EIR"”) is required under the Massachusetts

[12]
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Environmental Policy Act (“MEPA_”) 1sdeemed tobe a developmentlof regional tmpact (“DRI”)

requiring Commission review and approval. See Cape Cod Commission Act, Section 12(h);

- Cape Cod Commission Enabling Regulations, Section 6. The Companj’s 13.1-mile proposed

pipeline required the preparation of a Draft EIR and a Final EIR (Exhs. KEY-2(J); KEY-2(K)).

- The Commission reviewed KeySpan’s application for DRI approval, and denied the application

(“DRI denial”) (Exh. KEY-1 (H)). As the Commission itself has acknowl-edged, the
Commission’s DRI decision is a final agency decision denymmg the Company’s DRI application
{Commission Initial Brief at 2-3). See Ruling on Caﬁe Cod Commission Motion to Dismiss
KeySpan's Amended Applicatibn {(May 10, 2007). ' ’

The Company’s DRI application was denied by the Commission, and Phase I of the
prqposed pipeline cannot be constructed without a favorable DRI Decision by the Commission.

Accordingly, the Siting Board finds that, in asserting that DRI denial precludes construction of
the proposed pipeline, the Company has raised a valid basis for the granting of its Initial Petition,

- in accordance with G.L. ¢. 164, § 69K.

2. A Bur_densome Condition

G.L:c. 164, § 69K provides that the Siting Board must grant an Initial Petition if it finds
“that any staté or local agency has imposed a burdensome condition or limitation on any license
or-permit which has a substantial impact on the fesponsibilities of the bt_>ard as set forth pursuant
to section 69H.” The denial of a permit may constitute a burdensome condition or limitation.
980 CMR § 6.02(2)(c). |

Tn its Final Decision in the uhderlying proceéding, the Siting Board-_ approved
construction of the proposed pipeline, including Phase I on the primary route (Exh. EFSB-1).
The Company asserts that the Commission’s DRI Decision has a substantial impact on the Siting
Board’s statutory respons1b111tles because it precludes the construction of an energy facility

which the Siting Board has determined is needed to maintain reliable least-cost service to gas

‘customers on Cape Cod (id. at 29-30).

The Siting Board has approved KeySpan’s proposed pipeline, and has determined that the

project is necessary to provide a reliable energy supply for the Commonwealth with a minimum

[13]
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impact on the environment at the lowest possible cost (id. at 118). However, the project cannot
be constructed or operated without a favorable DRI Decision from the Commission. The Siting
Board therefore finds that the Commission’s denial of the project has a substantial impact on the
Siting Board’s primary responsibility under G.L. c. 164, § 69] to provide a reliable energy supply
for the Commonwealth with a minimum impact on the environment at the lowest possible cost.

Accordingly, the Siting Board finds that, in asserting that DRI denial imposes a burdensome

. condition, the Company has raised a second valid basis for the granting of its Initial Petition, in

“accordance with G.L. ¢. 164, § 69K.

‘ 3. Inconsistencies Among Resource Use Permits o

G.L. c. 164, § 69K provides that the Siting Board must grant an Initial Petition if it finds
that “there are inconsistencies among resource use permits issued by . . . state or local agencies.”
KeySpan asserts that the Commission’s DRI denial for the project is inconsistent with the Siting
Board’s approval of the pI‘O_]eCt in the Final Decision pursuant to G.L. c. 164, § 69J
(Exh. KEY-1, at 26). The Towns assert that a final decision 1ssued by the Siting Board should
not be considered a “resource use permit” under Section 69K (Towns Initial Brief at 8).

Siting Board approval -of a proposed energy facility is the first step in permitting, and
conditioning, the use of land, air, water, wetlands, or other natural resources for the generation,
transmission or storage of energy. Approvai by the Commission of a DRI application authorizes

the use of natural resources for the project under review. See Berkshire Power 8 DOMSB at 289.

- The Commission’s DRI denial is inconsistent with the Siting Board’s approval of the same '

project. Accordingly, the Siting Board finds that, in asserting that DRI denial results in

inconsistencies among resource use permits, the Company has raised a third vétlid basis for the

- granting of its Initial Petition, in accordance with G.L. ¢. 164, § 69K."

13

On March 20, 2006, the Secretary of the Massachusetts Executive Office of Energy and
Environmental Affairs (“EOEEA”) issued a Certificate on the Final Environmental
Report (“FEIR”) for the project, finding that the FEIR adequately and properly complied
with the requirements of MEPA (Exh. EFSB-4). The Company asserts that the MEPA
Certificate also 1 s a resource use permit, and that the DRI Demswn is inconsistent with
(continued...)

[14]
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4. - Nonregulatory Issues or Conditions

G.L. c. 164, § 69K provides that the Siting Board must grant an Initial Petition if an
applicant believes that “a non—regulafofy issue or condition has been raised or imposed by . . .
state or local agencies.” A non-regulatory issue or condition “relates to matters not within the
jurisdiction of the agency in question.” 980 CMR § 6.02(2)(d). KeySpan asserts that the

Commission exceeded its jurisdiction by basing its DRI denial, in part, on the Commission’s

- evaluation of project need and routing alternatives, matters which the Company asserts are within

the exclusive jurisdiction of the Siting Board (Exh. KEY-1, at 26-28).
The Siting Board makes no determination regarding substantive limitations on the

authority of the Cape Cod Commission to review energy projects jurisdictional to the Siting

Board. 1t is not necessary in this proceeding to reach that issue, because the Company has

~ asserted three valid bases for its Initial Petition; the assertion of one such basis is sufficient to

grant the Petition. Accordingly, the Siting Board makes no finding regarding the Company’s
assertion that the Commlssmn s DRI Demsmn was based ona non-regulatory issue or condition

as pr0v1ded by G.L.c. 164, § 69K

C. Decision on the Petition

The Siting Board shall grant an Initial Petition for a Certificate provided that: (1) the
petitioner asserts in 1ts Initiai Petition at least one of the seven grounds on which Siting Board
jurisdiction to grant an Initial Petition may be based, as set forth in G.L.c. 164, § 69K;‘ and
(2) the Siting Board finds that at least one of he grounds asserted is a substantively valid basis
for the granting of the Initial Petition. G.L. c. 164, § 69K. .

As noted in Section ILB, above, the Company asserted in its Initial Petition four of the
seven grounds on which Siting Board jurisdiction to consider an Initiél Petition may be based.

The Siting Board has found that KeySpan has raised three substantively valid bases for the

13 (...continued)

the Certificate (Exh. EFSB-KEY-1, at 26). The Towns disagree (Towns Imitial Brief

at 8). As KeySpan has already established three valid bases for its Initial Petition, we do -

not reach the question of whether a Certificate issued by the Secretary of EOEEA is a
“resource use permit” within the meaning of Section 69K.

[15]
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 granting of the Company’s Initial Petition. Any one of these grounds alone would be sufficient,

pursuant to G.L. c. 164, § 69K, to support the granting of an Initial Petition. | _
Accordingly, the Siting Board GRANTS the Company’s Initial Petition for a Certificate

of Environmental Impact and Public Inte_fest.

L. THE APPLICATION
A, Standard of Review

Pursuant to G.L. ¢. 164, § 690, if the Siting Board issues a Certificate for a non-

generating facility, the Certificate must include the Siting Board’s findings and opinions with

respect to the following: (1) the need for the fa'cility to meet the energy requirements of the

applicant’s market area taking into account wholesale bulk power or gas sales or purchases or

other cooperative arrangements with other utilities and energy policies as adopted by the

~ Commonwealth; (2) the compatibility of the facility with considerations of environmental

protection, public health, and public safety; (3) the extent to which construction and operation of
the facility will fail to conform with existing state or local laws, ordinances, by-laws, rules and
regulations and the reasonableness of exemption thereunder, if any, consistent wifh the
implementation of the energy policies in the Siting statute to provide a reliable energy supply for
the Commonwealth with a minimum impact on the.environment at the lowest possible cost; and
(4) the public interest, convenience and necessity requiring construction and operation of the
facility. G.L.c. 164, § 690. See Berkshire Power Development, Inc., 8 DOMSB 1, at 291
(1999) (“Berkshire Power”); IDC Bellingham, 13 DOMSB 1, at 24 (2001) (“IDC Bellingham™)."

In order to provide a full review of a non-generating facility previousiy approved by the

" Siting Board in a proceeding under G.L. ¢. 164, § 69J, the Siting Board also (1) reviews the

decision from the ﬁnderlying EFSB proceeding and (2) determines the extent to which new

information has been developed or the circumstances of a project may have changed in the

The Siting Board notes that there is no finding of need in Berkshire Power or IDC
Bellingham because those proceedings involved generating facilitics and pursuant to the
1997 Electric Restructuring Act, the Siting Board no longer reviews the need for
generating facilities. See G.L. c. 164, §§ 697%, 690V:.

[16]
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intervening period. Additionally, the Siting Board verifies that issues raised by the state or local
agency or agencies whose actions are the subject of the Application have been addressed in a
comprehensive manner by the Board, either in its review of the facility under G.L. c. 164, § 69J

and/or in its review under G.L. c.164, § 69K."

B. Addressing Issues Raised by the Commission

In this section, the,Siting-Board: (1) identifies the issues raised by the Commission in

“denying the Company’s DRI application; and (2) determines which of those 1ssues are within the

appropriate scope of this proceeding.

1. _ Issues Raised by the Commission

In its denial of KeySpan’s DRI application, the Comrmssmn took issue with several
aspects of the project and with KeySpan’s presentauon of the project. The Comrmssmn '
expressed concern about impacts of Phase I of the Middle Segment on “community character,”
mentioning specifically “disruption” of a neighborhood and “inconvenience” caused by |
construction, and expressed concern about traffic impacts as well (Exh. KEY-2(O) at 18). The

Commission expressed concern about locating a high-pressure distribution pipeline in residential

and commercial areas (id. at 18). The Commission expressed concem about detriments to

historical resources in the Sbuth Dennis Historic District since Phase II of the Middle Segment

would likely go through that area if the pﬁmary route were selected for Phase I (id. at 18).'6

The Siting Board recognizes that the requirement to address “the issues raised” by the
agency whose decision is the subject of an override proceeding appears only in

G.L. c. 164, § 690%, which governs override proceedings involving generating facilities. -
This requirement does not appear in G.L. ¢. 164, § 690, the counterpart to Section 690Y;
goveming override proceedings involving non-generating facilities. However, it is
appropriate to consider the concerns of the involved permitting agency or agencies in an
override proceeding, irrespective of the type of energy facility involved. See Ruling on
Towns Motion to Strike or in the Alternative for an Extension of Time to File Rebuttal
Testimony at 3-4 (December 5, 2006).

16 As stated in Section LA.2.2, above, the Siting Board 15 con51der1ng an override for Phase I

(contmued J)
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The Commission noted that KéySpan had declined to exercise the option for a joint
review by the Commission and MEPA, a process which would have cnabled voting memberé of
the Commission to review alternative routes for the project, in accordance with Commission
procedures (Exh. KEY-2(0O) at 12-13; Tr. 3, at 440-441). The Commission stated that the lack of
sufficient time for the Commission to explore route alternatives was a result of KeySpan’s - |
declining to apply for joint review (Exh. KEY-2(O) at 13). ‘

 With respect to route selection and related construction impact differences, the
Commission stated that KeySpan submitted insufficient information to the Commission about
altemati{fe routes (id. at 12-13). Furthermoré, the Cofnmission fouﬂd that there might be other
less detrimental alternatives to the primary route and that these alternative routes “were unable to
be expiored”lthrough the Commission’s process (id. at 12). The Commission noted information

indicating that the alternative route would impact fewer residences, would be shorter and disturb

less acreage, would cross less wellhead protection area, and affect less traffic than the primary

route (Exh. KEY-2(O) at 18). While acknowledging some relative merits of the primary route,
the Commis’sidn stated that KéySpa.n did not provide a persuasive argument that the primary
route has the lowest envirbnmental impacts of any route (id. at 18, 19).

| " The Commission asserted that KeySpan was at fault for failing to address immediate
necds as part of their long-range planning for gas supply to the area (id. at 13). The Commission -

stated that it found insufficient verifiable evidence submitted for the DRI application to

corroborate KeySpan’s statements as to the need for enhanced gas supplies (id.). The

Comrhiss_ion stated that the probable detrimients of the primary route outweigh the benefit of
supplying natural gas (id. at 18).

16 (..continued)

only. However, Phase II is relevant for route selection purposes. Selection of the primary
route for Phase I leads away from use of the alternative or hybrid route for Phase I, as
Phase I includes a length of pipeline beyond the divergence of the primary and alternative
(and hybrid) routes. Similarly, beginning construction on the altermative route would lead
‘away from use of the primary route for Phase II (Exh. KEY-2(0) at 18, finding M7;

see Exh. EFSB-KEY-1, at fig. 1-2). Therefore, the Siting Board recognizes that, in the
context of route selection, it is necessary to consider the entire Middle Segment.

[18]
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2. Commission Issues Within Scope of the Proceeding

The substantive issues raised by the Commission, related to questions of facility need,

‘route sclection, impacts on the human and natural environment, and safety, are relevant to the

findings the Siting Board is required to make in its decision on KeySpan’s Application for a
Certificate pursuant to G.L. c. 164, § 690. These issues also are relevant to the Siting Board’s
mandate under G.L. c. 164, § 69H fo provide a reliable energy supply for the Commonwealth
with a minimum impact on the environment at the lowest possible cost. Accordingly, these
issues are appropriate for Siting Board review in this proceeding. These substantive issues have
been reviewed by the Siting Board in the underlying EFSB proceeding and/or in the present

proceeding as follows:

. Need for the facility Was evaluated in the facility proceeding (Exh. EFSB-1,
at 8-15). Analysis of the need for the facility is updated below in Section TILC.1.

. Alternate routes were evaluated in the facility pfoceeding (id. at 32-54, 74-105).
Updates relevant to route selection are described below in Section IIL.C.2.

. Historic/prehistoric resource preservation was evaluated in the facility proceeding
(id. at 80-89). Section III.C.2, below, addresses updates on archaeological issues
specific to the alternative route.

. Traffic issues were evaluated in the facility proceeding (id. at 89-97). Traffic
issues are considered again in Section I11.C.2, below. '

. Neighborhood disruption in the form of noise from construction was evaluated in
the facility proceeding (id. at 89-97). Neighborhood disruption in the form of
inconvenience to motorists is considered as a traffic impact.

. Safety was evaluated in the facility proceeding (id. at 42, 87-88, 90, 101-103);
certain safety issues are expanded upon below in Section [11.C.2. :

The Commission raised two issues relating to the applicant’s cooperation with particular
review procedures that could have widened the scope of th¢ Commission’s review: (1) whether
KeySpan should have or should not have applied for joint review by the Commission and MEPA;

and (2) whether or when KeySpan was asked to provide the Commission with more information

~ about the alternative route. The Commission also raised an issue of the applicant’s “fault” for

[19]



und]

EFSB 06-1 ' : Page 16

circumstances affecting project need. These procedural issues, in and of themselves, are not
appropriately before the Siting Board because they do not pertain to any of the required findings
in G.L. c. 164, § 690 or to the Siting Board’s general mandate under G.L. c. 164, § 69]."

C. Need, Project Impacts, Cost, and Reliability.

This section discusses both the findings of the underlying EFSB proceeding and new

* information acquired in this proceeding, with respect to need for the facility; project impacts

{environmental, health, and safety); cost; and reliability.

1. Need for the Facility

Pursuant to G.L. ¢. 164, § 690, the Siting Board must address the need for the pipeline

| facility in its decision on KeySpan’s Application for a Certificate. In the Final Decision, the

Siting Board reviewed in detail the need for additional peak-hour flow capability on the
Company’s Cape Cod system (see Exh. EFSB-1, at 5-16). The Siting Board reviewed the need
for the proposed facility and concluded that: -

KeySpan has demonstrated a need for additional gas resources: (1) to ensure
continued gas delivery to the eastern extremities of KeySpan’s distribution system
on Cape Cod at a minimum operating pressure of 10 psig, and to the regulator
outlets serving those extremities at a minimum operating pressure of 60 psig; and
(2) to avoid operating the Company’s LNG facilities in excess of its operating

) . . [

The Commission stated that KeySpan provided inadequate information on the alternative
route. However, the evidence available to the Siting Board suggests that the Commission
had the opportunity to review additional materials, had the Commission sought to
perform such a review. Mr. Philip Dascombe, a witness for the Commission, stated that
when interest in the alternative route was expressed, factual information about the route
was not forthcoming from KeySpan (Tr. 3, at 537). However, Mr. Dascombe did not
recall whether KeySpan had refused to provide any specific requested information

(Tr. 3, at 574). Ms. Margo Fenn, a witness for the Commission, stated that KeySpan did
not provide in its DRI application any information regarding alternative locations for the
‘project (Exh. CCC-MF at 3). On cross-examination, Ms. Fenn stated that the
Commission did request and receive information on alternative routes and that she was
aware of no information on alternatives that KeySpan refused to provide (Tr. 3,

at 469-480).

17
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criteria. The Company has demonstrated that bringing additional energy resources
to the Company’s Cape Cod distribution system would allow it to operate its LNG
facilities without exceeding injection rates of 120 MMBtw/hr at KeySpan’s
Wareham facility, 1150 MMBtuw/hr at the South Yarmouth facility, and

45 MMBtu/hr each at portable facilities in Chatham and Eastham.

(Exh. EESB-1, at 14).

In the present proceeding, KeySpan stated that it updated its Cape Cod supply and
demand forecast in 2005 and again in 2006 (Exh. EFSB-KEY-6). The Company stated that its

current demand forecast, predicting faster growth in gas flow, is close to the “High Growth” case

the Company presented in EFSB 05-2 (id.; Tr. 1, at 58). The Company explained that its load

forecast is based on an independent consultant’s economics-based forecast of population and

business growth, and that this economics-based forecast predicts accelerated growth on Cape

. Cod (Tr. 1, at 61-62). Instead of a 2.1 percent average annual rate of growth from 2005-2006 to

2011-2012, the Company now anticipates a 2.9 percent average growth rate (id. at 88}.

‘The Company stated that it had added capacity to its distribution system, using stop gap
measures to help maintain minimum distribution-system pressures in 2006/2007 (Exh. EFSB-12;
Tr. 1',‘.at 69). Beginning in November 2006, the Company constructed 4300 feet of 12-inch
diameter pipeline along Route 6A downstream of the Stony Brook regulator in Brewster, to move
gas eastérly to Orleans and Eastham (Exh. EFSB-12; Tr. 1, at 69-70). The Company stated that it
had also identified operational stop gap measures, but that these were not put into effect because |
we‘ather—induced demand never reached extreme levels in the winter of 2006/2007
(Exhs. EFSB-KEY-12; EFSB-KEY-18(b); Tr. 1, at 73-74). If necessary, it would add more
capacity to its distribution system, using expanded stop gap measures, to maintain pressure in
2007/2008 (Exh. RR-KEY.-3; Tr. 4, at 670, 718, 761). B

Anticipating an increased rate of growth in demand and incorporating the Company’s
new distribution pipeline in Brewster, KeySpan updated its forecast of gas flow and pressures on
Cape Cod. Resulting pfessures KeySpan calculated for the extremities of its system are shown

below in Table 1 for selected years.

[21]
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Table 1. Changes in KeySpan’s Predicted Gas Flow and Pressures for Cape Cod

Page 18

Date and
Forecast

- Peak Hour
Flow
{mcfh)

Length of new
pipe in Brewster

(f)

Chatham
LNG
(mcfh)

Pressure,
Eastham

(psig)

Pressure,
Chatham

(psig)

Pressure,
Dennis

{psig)

Pressure,
Harwich

(psig)

§ 2006/07 (per

2004 forecast),
baseline

5856

218

16

35

2007/08 (per
2004 forecast),
baseline

6016

250

18

baseline

2011/12 (per
| 2004 forecast),

6470

250

2007/08 (per

baseline

2006 forecast),

6201

4300

250

2011/12 (per
2006 forecast),
baseline -

6936 -

4300

250

§ 2007/08 (per

2006 forecast),
with Phase I

6201

4300

155

27

31

10

28

2011/12 (per
2006 forecast),

with project

6936

4300

45

22

12

15

42

Exh, EFSB-KEY-6C; Tr. 1, at 71-72.

The Siting Board recognized in the underlying EFSB proceeding that a minimum pressui‘e

of 10 pounds per square inch, gauge (“psig”) is nceded at the extremities of the Cdmpany’s

low-pressure distribution system (Exh. EF_SB-I, at 11, 14). The Siting Board also recognized

KeySpan’s goal of reducing reliance on portable LNG injection sites at Eastham and Chatham

(id. at 13, 14). Table 1 shows that, using both 2004 and updated 2006 forecasts, modeled

pressures at the extremities of the Company’s system are below the required 10 psig under

forecast peak flow conditions beginning in winfer 2007/2008, in the absence of enhanced

supplies. With the project and assuming the updated 2006 forecast, required pressures would be

[22]
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- achieved from 2007/08 through 2011/12 while reducing reliance on the Chatham LNG facility

(Exh. EFSB-KEY-6C).

. * In the Final Decision, the Siting Board noted a need for added peak-hour flow capability
of 961 million British thermal units per hour (“MMBtu/hr”) by the 2008/2009 heating season
(Exh. EFSB-1, at 14). The Company stated that the forecasted need for the 2008/2009 season
has increased to an added peak-hour flow capac1ty of 1031 MMBtwhr (Tr. 1, at 89).

KeySpan indicated it would agam use stop gap measures that it would need to lmplemcnt

‘before or during the 2007/2008 heating season, in the event that it is not authorized to construct

Phase I (id. at 71-76). Expanding on its stop gap plan for 2006/2007, the Company would
construct an additional 7500 feet of pipeline in Brewster in advance of the heatiﬁg season, and
pfepare to open regulator stations and truck gas to its outlying stations as required (id.).

In the Final Decision, the Siting Board found that there is a need for additional energy
resources to maintain reliable gas service to customers of KeySpan’s Cape Cod distribution

system (Exh. EFSB-1, at 14, 15). Update'd information provided by the Company indicates that

- there remains a need for additional energy resources to maintain reliable gas service to customers

of KeySpan’s Cape Cod distribution system. The information indicates that additional energy

resources may be needed as soon as the 2007/2008 heating season. Stop gap measures might

_posipone the time at which such a need becomes critical, but the stop gap measures have a

" number of potential problems with respéct to reliability and entail added costs, as described in

Sections III.C.3 and IIL.C.4, below. Based on its findings in the Final Decision and the updated
discussion above, the Siting Board finds that there is a need for the additional gas resources that

the pl‘o;ﬂosed pipeline would provide.

2. Project Imnacts

Pursuant to G.L. ¢. 164, § 690, the Satmg Board must address the compatlblhty of the

pipeline facility with considerations of environmental protection, public health and public safety

“in its decision on KeySpan’s Application for a Certificate.

[23]
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a. Project Impacts in the Underlying EFSB -Proceeding
In the Final Decision, which addressed all three segments of the proposed pipeline, the

Siting Board reviewed KeySpan’s proposal to construct the Middle Segment along both the
primary route and the altemétive route selected by the Company.'® The review in the Final
Decision supported requisite findings therein for the Siting Board’s project approval, including:
(1) that the proposed energy facility would provide a reliable energy supply for the
Commonwealth with a minimum impact on the environment at the lowest possible cost; and
(2) that plans for construction of the proposed energy facility are consistent with current health,
environmental profection and resource use and development policies as adopted by the
Commonwealth, | |

Regarding project impacts, the Final Decision reviewed the impacts of the Middle -

Segment on wetlands and water resources, land use and land resources, the South Dennis -

- Historic District, and noise and trafﬁc (Exh. EFSB-1, at 74-99). These Middle Segment impacts -

include pipeline construction and operation impacts that refate to the requirement, in this

proceeding, that the Siting Board determine whether the Middle Segment Phase I 1s compatible

with considerations of environmental protection, public health, and public safety.

(1)- Wetlands and Water Resources

The Final Decision noted that the primary route on the Middle Segment is along roads

and not in wetland arcas, would cross the Bass River at an existing bridge location, and that the

- The Siting Board’s review also included the Company’s hybrid route; however, the

analysis and. findings in the Final Decision were focused on the primary and alternative
“routes. Analysis of the hybrid route was limited to highlighting its environmental impact,

cost and reliability characteristics in instances where there appeared to be significantly
different trade-offs between that route and the primary route, as compared to the trade-
offs identified between the alternative route and the primary route. As described in
Section III.C.2.b, below, it now appears based on new information that the hybrid route is
more viable than the original alternative route, and therefore the Siting Board’s updated
anaflySis and findings with regard to route selection more fully address the hybrid route.
However, to allow a degree of continuity from the underlying case to this proceeding with
respect to route selection analysis, the original alternative toute is also included as part of
the updated analysis and findings herein.

24]
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Company would implement erosion control, sedimentation control, and spili prevention
procedures that would minimize water resource impacts (Exh. EFSB-1, at 78)." The Final
Decision stated that other than the bridge crossings, neither route would be constructed in

wetlands resource areas (id.). The Siting Board directed the Company to refrain from all

‘refueling and equipment-maintenance activities that have the potential for fluid spills, when

vehicles are within Wellhead Protection Areas identified by the Massachusetts Department of

Environmental Protection (id.). The Final Decision noted that in-water construction work may

“be required (id.). With the identified mitigation and implementation of the above condition, the

Siting Board found that the wetlands and water resources impacts of the proposed pipeline along

the Middle Segment primary route would be minimized (id.).

(2)  Land Use and Land Resources
The Final Decision noted that the land resources impacts of the proposed pipeline along

the primary route would be temporary and minimal due to the placement of the pipeline under

~ and directly adjacent to streets and because the Company stated that it would assess the potential

for damage to trees on the route with a professional arborist and local tree wardens

(Exh. EFSB-1, at 84). The Final Decision noted that pipelines are generally compatible with
roads from 2 land use pérspective,‘and that roads and road shoulders have relatively lfttle in the
way of land resources such as undisturbed archaeological résources, vegetation, and valuable .

upland habitat (id. at 86). The Siting Board directed the Company to take all reasonable

. precautions to avoid damage to trees, to minimize damage to plantings, fences, stone walls, and

. other landscaping features, and to repair or replace any damaged landscaping features, with the

agreement of their owner(s) (id. at 84-85). The Siting Board found that with identified mitigation
and implementation of the above condition, the land resources impacts of the prdposed pipeline

along the Middle Segment primary route would be minimized (id. ﬁt 85).

1 Wetlands 1mpacts for Phase I are regulated under the Massachusetts Wetlands Protectlon

Act and also under the Town of Yarmouth Wetland By—Law
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3) South Dennis Historic District N

The Final Deciston recognized the merit of preserving the historic qualities of the South
Dennis a.fea (Exh. EFSB-1, at 88). The Final Decision noted that in most locations in the South
Dennis Historic District, the only permanent visible features of the proposed pipeline, if
constructed on the primary route, would be pipeline safety markers mounted flush with the |
pavement surface (id.). The Final Decision noted further that the Company would not cut down
trees in the Historic District along the primary route (id.). To further protect historic resources,
thé Siting Board, in approving the use of the primary route, directed the Company: (1) to consult
with the South Dennis Historic District Commission prior to ﬁnaliiing construction plans for the:
district; and (2) in consultation with the South Dennié. Historic District Commission, to restore
vegetation and any fences or other structures that are disturbed in the South Dennis Historic
District due to construction of the proposed pipeline @)-. For the pﬁmary route, the Siting

Board found that with the tdentified mitigation and implementation of the above condition,

‘impacts of the proposed pipeline to the South Dennis Historic District would be minimized

(id. at 88-89).

| (4)  Noise and Traffic
- The Final Decision noted that construction impacts of the proposed pipeline, including
the noise impacts, would be temporary (Exh. EFSB-1, at 94). The Siting Board directed the
Company to limit construction work on the Middle Segment to the hours froﬁ 7:00 a.m. to

6:00 p.m. unless otherwise authorized by the affected municipality (id.). With respect to traffic, -

‘the Final Decision noted that pipeline on the primary route would be installed on the road

shouldef where practical, and otherwise along the edge of pavement, but that on Highbank Road,
pipeliné installation would be within the travel lane (id.). The Final Decisioﬁ noted that the
éompany will follow D.T.E. (now D.P.U.) Road Restoration Standards (id.). Also, the Final
Decision noted that the Company would use four inches of asphalt to repave in-street trenches
and would repair any repaved areas deviating from the existing road surface by more than

0.25 inch (id.).

[26]
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The Final Decision noted that the Company has committed to finalizing engineering plans |
for the proposed pipeline in-consultation with the affected municipalities (id. at 96). The Final
Decision also noted that the Company has committed to mitigate traffic impacts during
construction in accordance with traffic management plans to be approved by each municipality, |

including site-specific traffic management plans the Company expects to prepare at key

| intersections (id.). Further, the Compa,ny has committed to avoid work between Memorial Day

and Labor Day (id.). Also, the Final Decision noted that the Company would need to obtain road
opening permits from the municipalities, which gives the Towns of Yarmouth, Dennis, and
Harwich the oppdrtunity to limit work o reasonable dates and hours (id.). Therefore, the Siting
Board directed the Company to provide the municipzilities at least 60 days prior to
commencement of constructlon -with substantially completed engineering plans, and
substantially completed trafﬁc management plans including all sxte-spemﬁc traffic management
plans, for review and comment (id. at 97). The Siting Board also required that KeySpan use full-
width repaving to restore Highbank Road in Dennis following construction of the proposed
pipeline, at the request of the Town of Dennis (id. at 96).

-Wi'th the condition limiting hours of construction, the Siting Board found that fhe noise
mmpacts of the proposed pipeline along the Mid&le Segment pﬂmary route would be minimized.
(id. at 94). With additional conditions descﬁbed above, the Siting Board also found that traffic
impacts along the Middle Segment primary route would be minimized (id. at 97).

(5)  Safety

The Final Decision discussed a number of issues that have safety aspects. The Final
Decision discussed possible third—party disruption of the pipeline, citing the Company’s assertion
thaf there is no meaningful difference between route alternatives with respect to the potential for
third-party disruption (Exh. EFSB-1, at 42, 102)_,20 an issue potentially relevant to safety as well

as reliability. The Final Decision also discussed traffic impacts (id. at 89-97), which are relevant

20

In the underlying EFSB proceeding, KeySpan also suggested that the overall risk from
third-party disruption would be relatively mmor regardless of the route selected
(Exh. KEY-7, at 226) :
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to safety and convenience. As noted above, the Siting Board found that traffic impacts along the
Middle Segment primary route would be minimized (id. at 97). The Final Decision also
discussed required safety markers (id. at 87-88); exposed excavation (id. at 90); and the ability to

shut off sections of pipe for maintenance work (Q at 101), each of which is potentially relevant

to safety, but made no specific safety findings with regard to these topics.

(6) Route Comparison

The Final Decision compared the primary and alternative routes with respéct to their
potential impacts. For the Middle Segment, impacts were grouped into four broad categories:

(1) wetlands and water resources; (2) land use and land resources; (3) the South Dennis Historic

District; and (4) noise and traffic.

With respect to wetlands and water resources, the Final Decision noted that both the
primary and alternative routes would cross the Bass River at existing bridge locations and that

both routes cross bridges‘that may require in-water construction work (Exh. EFSB-1, at 78).

Along the primary route, the pipeline would be instailed below pavement up to the bridge span

and then, continuing in a straight line, hung underncath the bridge in an existing pipe chase

(id. at 79). The railroad embankmenf on the alternative route is narrower tha'n.the road on the
primary route, so work would be close to wetlands areas where the railbed crosses wetlands,
including in areas next to the Bass River; a new structure would likely be required to support the
pipeline between the railroad bridge abutments; and there are large rocks on the facing of the

embankment, which may complicate construction (id.). The Final Decision noted that in-water

“work could be nécessary to recondition the abutments of the railroad bridge (id.). However,

because engiﬁeering design had not been developed, the record in the underlying EFSB
proceeding was insufficient to determine which river crossing would likely have greater impacts

on wetlands or water resources (id.). However, considering wetlands, surface water, and

-groundwater impaCté together, the Siting Board found that, on the Middle Segment, the primary

route would be preferable to the alternative route with respect to wetlands and water resources

impacts (id.).
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With respect to land use and land resources, the Final Decision indicated that, due to the
need to c1earlvegetation‘ from the alternative route, the primary route would be advantageous with
respect to impacts to vegetation and upland habitat, in co nﬁp arison to the alternative routé,
noting, however, that because some of the old rail right-of-way may be cleared in some future
year even without the project, the differential impact of much of the clearing of the alternative
route might éxist only for a few years (id. at 85-86). The Final Decision stated that no significant
differences between the Middle Segment routes had been identified relative to impacts on rare
species or archaeological resources (id: at 86). The Siting Board found that, on the Middle |

Segment, the primary route would be preferable to the alternative route with respect to land use

- and land resources impacts (id.).

With respect to the South Dennis Historic District, the Final Decision stated that more
care may be necessitated on the part of the Company during construction along the primary route,
relative to the alternative route, to avoid historical features located close to the construction zone,

because the primary rout¢ would pass closer to recognized historical features within the district

(id. at 89). The Siting Board noted that, as a result of the tight working space along the primary

route, there remains some possibility of unanticipated impacts, but indicated that the only
expected permanent impact to the Soﬁth Dennis Historic District would be pipeline markers
embedded into the street surface (id.). The Siting Board found that the alternative route for the -
Middle Segment would be preferable to the primary route with feépect to potential impacts to the
South Dennis Historic District @g_) | 7 | _

With respect to traffic and noise, the Final Decision noted that no Vcomparison had been
made between sound 1évals from stréet excavation that would be experienced by abutters to the
primary route, and sound levels from that would be experienced by abutters to the alternative
route, who would be subject to noise from tree clearing and soil excavation but not from

pavement cutting (id. at 97). However, the Final Decision noted that the primary route is closé to

a larger number of residences than the alternative route, which would likely cause the total

amount of construction noise impacts to neighbors to be greater along the primary route (id.).
Based on the lower number of nearby residents, the Siting Board identified the alternative route

as preferable with respect to noise impacts (id.). The Final Decision stated the alternative route
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would include less construction in heavily traveled roadways than the primary route, so the
alternative route would be prefefable with respect to traffic impacts, as well (id.). The Siting
Board found that the alternative route for the Middle Segrhent would be preferable to the primary
route with respect to potential traffic and noise impacts (id. at 94, 97).

The Final Decision considered these vﬁrious impacts and concluded that the “advantages
of the primary route with respect to expected land _.use and land resources impacts and potential
wetlands and water resources impacts are balanced by the advantages of the alternative route
with respect to expected noise and traffic impacts and potential-impacts to the South Dennis
Historic District” (id. at 99). Therefore, the Siting Board found that, for the Middle Segment, the

primary and alternative routes would be comparable with respect to environmental impacts (id.).

b. Updates on Project Impacts
(D Alternative Route Right-of-Way Updates

The alternative _foute would follow a former rail bed, part of which has been converted to
use as a rail trail for bicycle and other recreational use, and part 6f which may be converted in the
future (Exh. EFSB-1, at 81-82). KeySpan stated in the override pro'ceéding'that the e){istingrrail
trail east of Route 134 has been reconstructed, éfter removal of tree roots and installation of a
root barrier (Exh. EFSB-KEY-8). The Company asserted that additional vegetation removal
would still be needed and that the reconstruction work makes this area undesirable for
consfruction vehicle access to the r-ight—of-way'(‘i;d_.)'. ‘The Company stated that, because this
portion of the rail trail has recently been improved, the Massachuéetts Department of
Conservation and Recx;eations ("DCR”) now mainfains that this part of the route is an undesirable
location for the proposed pipeline (id.). As a result, the parties generally agreed that the primary

route should best be compared not to the originally designated noticed alternative route, but

instead to a hybﬁd route consisting of the rail right-of-way west of Route 134, 0.3 miles along

Route 134, plus the primary route east of Route 134 (Tr. 1 at 111-115, 131; Tr. 2, at 249-250).

KeySpan stated that the rail right-of-way west of Route 134 has been partially cleared by
the Towns to accommodate survey work for the bike trail béing pursued for this aré,a,* so that

there is generally a 15-foot wide clearing along the right-of-way (Exhs. EFSB-KEY—S;
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CCC-KEY-11). The Company indicated that pipeline construction would require at least 10 feut
of additional clearing (id.). The Company asserted that the conclusion of the Siting Board in |
EFSB 05-2 thét “construction on the alternative route would involve considerable clearing of
existing trees” (Fing] Decision at 86) is still true (Exhs. EFSB-KEY-8; CCC-KEY-11).

‘ The Siting Board notes that, due to the uﬁdesirability expressed by DCR of consirching
along the recently rebuilt rail trail east of Route 134, the hybrid route now appears more féas_i%ﬂ-}
as an alternative route than the Company’s original alternative route. However, because it
provides continuity with our anal.ysis' and findings in the underlying decision, our analysis he:
includes comparison of the primary route to both the original alternative route and the hytsri:
route as part of determining whether selection of the primary route is compatible with -
considerations of environmental protection, public health, and public safety.

- The record shows that, given a reduction in the amount of tree clearing on the alternii .
route, the advantage of the primary route over the original alternative route is smaller; the
advantage over the hybrid route is smaller still because the hybrid route avoids all vegeiatic:
clearing along the existing bike trail. Some advantage remains, however, and the Siting Finos!
reaffirms its finding in the Final Decision that the primary route hlas fewer vegetation imjacis

than the hybrid route and the original alternative route.

(2) New Wetlands Imgaéts Information

~ KeySpan stated thﬁt construction of a pipe bridge at the old railroad bridge on the
, al_temative (and hybrid) route would require extensive shoreline work within wetland resour.
- areas (Exhs. EFSB-,KEY-l; EFSB-KEY-8). The Company would drive or vibrate into placs
sheet piling in the intel.'tidalr area along the edges of the railroad embankments in order f:
stabilize the railroad bed and support foundations for the pipe bridge (Tr. 1, at 98-103).
Witnesses for the Towns concurred with the need for sheet piling to stabilize the railroad
meank:ments (Tr. 2, at 280-288). | |
The Final Decisibn stated that the Bass River crossing on the primary roﬁte wortkl b
~within an existing duct bank on the underside of an existing road bridge (Exh. EFSB-1, at /.

When the Final Decision was prepared, evidence of the nature and extent of required in-w.:i: -
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work for the pipe bridge on the alternative route was not sufficient to determine which river
crossing would have less wetland impact (id.). However, in this proceeding, KeySpan has
provided more specificity with regard to wetland impacts frbm construction work to reinforee the
existing railroad grade. The record shows that intertidal structural work on the rivér crossing for
the alternative route or the hybrid route would have greater impacts on wetlands than stringing
pipe underneath the existing bridge on the Bass River crossing on the primary route. Therefore,
the wetland impacts from the river crossing would be less for the primary route. Both the hybrid

and alternative routes cross the Bass River at the same location. Accordingly, and consistent

- with the Final Decision, the Siting Board finds that the primary route is preferable to the hybrid

route and the original alternative route with respect to wetlands and water resources impacts. -

3) New Protected Species Information
KeySpan stated that the Massachusetts Natural Heritage and Endangered Species

Program (“WNHESP”’) updated its atlas of priority and estimated habitats after issuance of the

. Final Decision (Exh. EFSB-KEY-I, at 5). The Company stated that previously mapped area

along the alternative route immediately east of the Bass River had been reduced, but new areas of

estimated and priority habitat were added elsewhere along the alternative route for 6300 feet and

7500 feet, respectively (id.; Exh. EFSB-KEY-8; Tr. 1, at 92). According to the Company, the
species at issue would be Commoné’ panic-grasé, bristly foxtail grass, and eastern box turtle
(Exh. EFSB-KEY-1, at 5). The Company indicated that for the two plant species, field surveys
Wbuld be conducted in seasons when the plants are visible, then -plaﬁs to avoid, transplant or

otherwise mitigate 'damage to plants would be prepared (id.). The Company indicated that

standard procedures for eastern box turtles, including installation of fences and relocation of

turtles, would mitigate turtle damage (id.). The primary route, in contrast, follows existing
roadways (Exh. EFSB-1, at 86).

Rare species impacts was considered an element of land resourées impacts in the _F_u_lgl
Decision. The Final Decision stated that no significant differences between routes were found -
relative to impacts on rare species (Exh. EFSB-1, at 86). In this proceéding, the likely presence

of rare species along the alternative route has been identified. While impacts on rare species can '
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- be largely mitigated on the alternative route, the primary route would have no such impacts.

Therefore, the primary route is advantageous from the perspective of rare species impacts. The
addition of this information does not cause the Siting Board to change its bottom-line finding that
the primary route would be preferable to the hybrid route and the origimal alternative route with

respect to land use and land resources impacts.

' '7 4) New Archaeological Resources Information
In the underlying EFSB proceeding, a preliminary sensitivity assessnient found both the
pﬁmary and alternative routes of the Middle Segment to be sensitive for containing previously
unidentified archaeological resources (Exh. KEY-1(A) at 5-35). KeySpan stated that its cultural

resources consultant, Public Archaecology Laboratory, told the Company that use of the

* alternative or hybrid route would require an intensive field survey of archaeological resources

.including as many as 450 test pits to survey the work area (Exh. EFSB-KEY-1, at 6). According

to the Company, this field survey and subsequent lab and report work would take eight to ten

- weeks to complete (id.). The. Company added that if potentially significant archaeological

TESOLIICES Were loqate_:d, more detailed field examinations would typically then be required,
possibly leading to an effort to fully recover all potentially significant archaeological resqurcés in
the area (id.). ' |

The.Massadhusetts_Historical Commission (“MHC”) provided comments to MEPA on
February 8, 2006, which was subsequent o closing of the evidentiary record in the underlying
EFSB procéeding. In the letter, the MHC stated that.the primary route for the Middle Segment is
unlikely to affect,sigiliﬁdant historic and archaeological resources (Exh. K_EY-Z(D) at Tab C). In
contrast, the MHC stated that neafly four miles of the alternative route on the Middle Segment
are considered to be of moderate to high sensitivity for archacological resources
(Exh. EFSB—KEY-], at 6; Tr. 1, at 115-116; Tr. 4, at 631-632). The letter requested that the
Company cons.ider éyoiding areas outside of 'i)aved town rights-of-way that are assigned a
moderate to high archaeological sensitivity (Exh. KEY-2(D) at Tab C). The Certificate of the
Secretary of Environﬁental Affairs on the Final Environmental Impact Repo_rt reiterates this

concern (id.).
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While the estimate of 450 test pits along a few miles of railroad bed seems excessive,
there is no evidence in the record to establish a correct figure. The Company stated that it was
unable for confidentiality reasons to respond to intervenor requests-to provide full supporting
doéumentatiori for these assertions of the archaeolo giéal work that it claims would be required
(Sé_e Tr. 4, at 796-804). Thus, while there is a possibility that the hunt for archaeological artifacts
could add scheduling burdens to the use of the alterative or hybrid route, there is insufficient
support for concluding that use of thé dlternative or hybrid route would create significantly more

impacts on archaeological resources than was envisioned by the Siting Board in the Final

. Decision, where archacological resource impacts were considered an element of land resources

impacts. Still, based on the MHC’s requést that the Company avoid areas outside of paved town
rights-of-way that are assigned a moderate to high archacological sensitivity, the primary route is

advantageous from the perspective of archacological resources. As with rare species impacts, the

~ addition of this information does not cause the Siting Board to change its bottom-line finding that

the primary route would be preferable to the hybrid route and the original alternative route with

- respect to land use and land resources impacts. Accordiﬁgly, and consistent with the Final

Decision, the Siting Board finds that the primary route is preferable to the hybrid route and the

original alternative route with respect to land use and land resources impacts.

(5) Traffic Impacts Updates

KeySpan stated that the principal construction issue that may affect residences and

businesses on the primary route is the potential for traffic congestion and the maintenance of

access and egress (Exhs. EFSB-KEY-10; CCC-KEY-23). The Company provided the traffic

management plan for Phase I of the Middle Segment along the primary route and stated that a
plan for Phase It would likely be developed in late summer of 2007 (Exh. EF SB-KEY—IO(l.);

Tr. 1, at 29-31). The Company reiterated that construction would not be scheduled during the
high season from 'Memoriéi Day to Labor Day (Exh. CCC-KEY-29; Tr. 1, at 29). The Compﬁny

also stated that businesses on Whites Path are not retail businesses and that construction in the

commercial area along Whites Path would be on the side of the road opposite to the businesses
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(Exh. CCC-KEY-29; Tr. 3, at 603).?' The Company stated that traffic management measures
would be used to maintain at least one lane of traffic at all points in order to limit traffic
congestion (Exh. EFSB-KEY-10; Tr. 1, at 28). However, the Company indicated that, on the
request of the Town of Yarmouth, a de_touf would be created for work at the intersection of
Whites Path and North Main Street in Yarmouth if traffic backs up at that location |
(Exh. EFSB-KEY-10(1); Tr. 1, —at 32-34). The traffic rﬁanagement plan states that steel plate
access to driveways will be maiﬁtain‘ed (Exh. EFSB-KEY-10(1)). Ms. Leslie Richardson,

 witness for the Commission, stated that it is a reasonable conclusion that businesses would be

disturbed by construction (Tr. 3, at 521). With the minor exception of the Town of Yarmouth’s
requested detour at the intersection of Whites Path and North Main Street, traffic impacts are
similar to those evaluated in the Final Decision. Accordingly, and consistent with its ﬁnding mn
the Final Decision that the alternative route is preferable to the primary route with respect to

traffic impacts, the Siting.Board finds that the hybrid route and the original alternative route are

-preferable to the primary route with respect to traffic impacts.

(6) - Pipeline Safety Updates

In the underlying EFSB brocéeding, KeySpan maintained that ther_e are no meaningful
differences between Middle Segfnent route alternatives with reSpect to the potential for
third-party disruption (Exh. EFSB-1, at 42). However, in the present proceeding, KeySpan’s -
engineer indicated that potential third-party damage to pipelines is of less concern in areas
without watér or sewer mains or street drainage, such as along the existing railroad corridor,
compared to in-street locations (Tr. 2, at 386-391). Noh%vithstanding this difference, the Siting
Board notes that gas mains are present under streets throughout much of Massachusetts and that

federal pipeline safety standards, the Dig-Safe program and other ﬁrecautions help maintain the

On the Middle Segment, Phase II of the primary route does involve construction that
would cross business driveways, since there are businesses on both sides of Great
Western Road in Dennis, but in Phase I, construction is opposite businesses.
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general safety of the public. Therefore, based on the Final Decision and the record in this
proceeding, the Siting Board finds that the primary, hybrid, and original alternative routes are

comparable with respect to pipeline safety.

c. Summary of Project Impacts

Based on the above evaluation, there are several minor changes in the relative impacts of
the primary versus alternative Middle Segment routes. However, there is no overriding change
from the Final Decision in the co'mparison of the potential impacts of the routes. The amount of

tree clearing on the hybrid or alternative route would be less than described in the Final Decision.

- On the other hand, new, more specific information on construction now clarifies that the river

crossing for the alternative or hybrid route would have more wetlands impacts than the river

crossing for the primary route. In the Final Decision, considering land use and land resources

. impacts, wetlands and water resources impacts, noise and traffic impacts, and potential impacts

to the South Dennis Historic District, the Siting Board found that the primary and alternative
routes for the Middle Segment would be comparable with respect to environmental .impacts.
While lsome details have changed, the Siting Board finds in this proceeding that the primary,
hybrid, and alternative routes are comparable with respect to their potential impacts, including
impacts on the environment, public health, and public safety.

In the Final Decision, the Siting Board found that for the Middle Segment, environmental

impacts would be minimized. No change to this finding is indicated by the new information

discussed in Section II1.C.2.b, above. Accordingly, the Siting Board finds that construction and

oﬁeration of Phase I, as described by KeySpan and in compliance with the conditions specified in

- the Final Decision, would minimize potential project impacts.

3. Cost
With respect to cost, the Siting Board concluded in the Final Decision that:

The record shows that the difference in costs between the two Middle Segment
route options would be fairly small, relative to the total cost of the Middle
Segment. The record shows that engineering a pipe bridge at the railroad bridge
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location was not carried out in sufficient detail to obtain an accurate cost estimate
for this element of the work. The record also shows that lease costs for the right-
of-way would be subject to negotiations and that without going through the
negotiation process, it 1s not possible to accurately estimate this cost. As a result,
the uncertainties with respect to the cost of bridge construction, lease costs, and

~ other issues appear to be greater than the cost differential estimated by the
Company. The cost savings of a hybrid route, relative to the alternative route,
depend on costs to obtain rights to use the existing Rail Trail, which are also
unknown. Based on the high uncertainties relative to the calculated cost _
differential, the Siting Board finds that, on the Middle Segment, the primary route
and the alternative route would be comparable with respect to cost (Exh. EFSB-1,
at 101). '

Subsequent to the underlying EFSB proceeding, the Company developed for the
alfernative route more detailed designs for both a pipe bridge crossing and a horizontal

directional drill (“HIDD”) across the Bass River, with associated cost estimates

(Exh. EFSB;KEY-I, at 9). According to the Company, a conventional pipe bridge would cost

approximately $670,000 to $695,000, including permitting and removal of the existing bridge but
not including any mitigation that might be required by the South Dennis Historic District

(id. at 11). Accbr_ding to the Company, a “soft rock” HDD crossing would be more costly than a
pipe bridge by $155,000 (RR-KEY-3).

KeySpan also identified eleven additional incremental cost items which it asserted would

- be incurred for the alternative route for the Middle Ségment (Exh. EFSB-KEY-1, at 13).
- According to the Company, these costs would total $411,000 to $561,000 (id.). These range

from costs for easemént negotiations to costs for archaeological surveys and refiling its DRI

' application with the Commission (id.). A total of $85,000 to $135,000 of the total relate to DCR

and Article 97 issues (id.). A total of $106,000 to $186,000 of the total is for additional
archaeological work (id.). Meanwhile, the Company’s cost estimate for the primary route for the
Middle Segment has increased by $135,000 due to the Siting Board’s condition in the Final

Decision requiring full-width repaving of 2400 fect of the route in Dennis and an additional

- $35,000 for chip_-seal coating of a;bout one mile of roadway in Yarmouth, as discussed with the

Town of Yarmouth (Exh. EFSB-KEY-1, at 14; RR-KEY-3). Incorporating these changes, the .
Company provided revised cost estimates for the Middle Segment of $3,670,000 for the primary
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route and $5,281,000 to $5,436,000 for the alternative route, for a; differential of $1,646,000 to

$1,801,000 between the two routes (Exh. EFSB-KEY-1, at 14). Further, the Company estimated

that costs for the hybrid route would be §5,147,000 with a pipe bridge and $5,302,000 using soft

rock HDD, for differentials from the primary route of $1,477,000 and $1,632,000 (RR-KEY-3).%
- Mr. Laurence Keegan, Jr., witness for the Towns, challenged several aspects of the

Company’s.cost estimates. In his estimate, the cost differential between the hybrid and the

* primary routes would be $284,000 to $314,000 with the primary route maintaining a cost

advantage, later adjusting the differential upwards by an additional $76,000
(Exh. Y/D-LFK-MM-1; Tr. 2, at 214, 249-252). The Towns’ estimate of the differential was

narrower than KeySpan’s because the Towns added costs for police detail on the primary route

 ($ 190,000), figured lower cost for a pipe bridge ($400,000 instead of $670,000 to $695,000), and

esﬁmated lower costs fora variety of émaller cost items (Exh. Y/D-LFK-MM-1; Tr. 2,
at 295-302). According to the Company, police detail costs are embedded in its calculations for
in-road construction (Tr. 1, at 140; Tr. 3, at 599-602; Tr. 4, at 720-724).

Without attempting to judge the exact cost of crossing the Bass River or a multitude of
smaller disputes on cost estimates, it appears that conservatively the primary route costs |
$550,000% to $1,632,000 less than the hybrid route. Although this is a fairly wide range, the
wbrk—up of costs for bridge construction by thé Company and by the Towns provides greater
certainty regarding the co-glt differential between routes than was available in the underlying
EFSB proceeding. The Siting Board concludes that with the addition of this new information,

the routes can be distinguished with respect to cost — a distinction that could not be made in the

2 These cost estimates do not include estimates for a “hard rock” HDD since the substrate

on Cape Cod is predominantly sand. See EFSB-KEY-I, at 12-13. The cost estimates
also do not include the financial cost of conducting stop gap measures or of moving
forward other improvements that the Company states would be necessary to meet peak
.demand while the hybrid route is delayed for permitting and construction (RR-KEY-3).
The Company stated that it would incur an estimated $1,200,000 to $1,300,000, for
construction of 3800 feet of 12-inch pipeline in Brewster, several years earlier than would
otherwise be required (id.).

23

The figure of $550,000 represents the Towns’ low estimate of $284, 00() adjusted’ by
additional costs of $76,000 and $190,000 descrlbed above.
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underlying EFSB proceeding due to the insufficiency of the cost information that had been
developed by the Company at the time of the proceeding. On the basis of the evidence presented,

the Siting Board finds that the primary route is preferable to the hybrid route with respect to cost.

4. Reliability
- With respect to reliability, the Final Decision stated that: .-

The difference in lengths between the primary and alternative routes is not large
enough to create a substantial difference in pipeline performance, and the two

-routes are otherwise similar in physical reliability. The record shows that the
Company and its environmental consultants have significant experience in
permitting the installation of gas pipelines, including the acquisition of access
rights and necessary permits and approvals. In this case, the opinion of the
Company and its consultants is that permitting of the proposed pipeline in the
roadways along the primary route can be accomplished with reasonable certainty
in time to allow construction of the first 12,000 feet of the Middle Segment prior
to the peak loads of the 2006/2007 heating season. It is the. Company’s opinion,
supplemented by its consultants, that it is less certain, and perhaps not possible, to
obtain rights to build on the railroad right-of-way.within the same period of time.
In addition, because it would not follow the route of the existing Sagamore Line,
the alternative route would require significantly more extensive pipeline
construction during 2006 to reach a possible tie-in point in Dennis, as necessary to
meet need in winter 2006-2007. The added construction would include not only
an additional 4000 to 6000 feet of pipeline to reach a possible tie-in point,
compared to the 12,000 feet required for the primary route, but also the _
completion of the spanning of the Bass River, which would not be required as part
of the 12,000 feet to be constructed in 2006 under the primary route. The ability
of the project to reliably serve customers for all years of the forecast period is
dependent on its being timely constructed. Given the greater certainty with which
‘the proposed work can be completed in a timely fashion, the Siting Board finds
that on the Middle Segment, the primary route would be preferable to the
alternative route with respect to reliability (Exh. EFSB-1, at 103-104).

KeySpan statedl that using the alternative route for Phase I would allow tie-ins for the
‘back into the existing system at 6000 feet and not again unti 18,000 feet from the start of the
Middie Segment (Exh. EFSB-KEY-l, at 7, fig. 1-2). Based on maps provided by KeySpan, the
-corresponding points for the hyﬁrid route wouid be at 6000 feet and not again until | |

approximately 16,000 feet from the start of the Middle Segment (Exhs. KEY-2(B) at fig. 4-3;
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EFSB-KEY-1, at fig. 1-2). Alternatively, the two ends of the Middle Segment could be built
first, postponing the decision of whether to use the primary or hybrid route (See RR-KEY-4;
- Tr. 1, at 155-159). Construction on the alternative route or the hybrid would require completion

of the following tasks, most of which would not be required for the primary route:

. Negotlate lease with Executive Office of Transportatlon
. Obtain Article 97 approval from Leglslature and Governor (not needed for hybrld)
*  Discuss mitigation for use of right—of—way with DCR (not needed for hybrid)
. Engineer details of 1-route including Bass River crossing (HDD or new bridge)
. Complete archaeology field survey
¢ Completé NﬂESP surveys |
.. Seek and obtain Siting Board approval for change in route

. Preparé supplémental EIR

. - File Corps of Engineers Section 10 application

*  File for Chapter 91 License for Bass River cros’sing

. Seek and obtain water quality approvals fo.r river crossing (not needed for HDD)

. Seck and obtain approval of Cape Cod Commission

. Consult with South Dennis Historic District

. Obtain Order of Conditions from Conservation Commission

. Obtain street opening permits

. Stabilize and protect existing earthen embankments at Bass River with sheet piling,

or clear workspaces for HDD and drill under Bass River

. Construct enough pipeline to tie back to existing system in Dennis

Exhs. EFSB-KEY-1, at 6-8, 10-13; EFSB-KEY-1(4); EFSB-KEY-1(5); RR-KEY-4.

2 Accordiﬁg to KeySpan, it is no longer true that approval from Bay Colony Railroad

would or might also be needed, because Bay Colony’s operating lease expired in 2006
(Tr. 3, at 585-590; Tr. 4, 734).
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According to the Company, new capacity could possibly but not necessarily be in place
for the 2008/2009 winter heating season uﬁder this timeline for the alternative (or hybrid) route,
if the various approvals are forthconﬁing (Exhs. EFSB-KEY-I, at 6-8; EFSB-KEY-8; Tr. 1,
at 150). For the 2007/2008 heating season, no project capacity would_be in place and stop gap
measures would be put in place (id.).”” Stop gap measures may include construction of 7500 feet
of 12-inch diameter, 60 psig gas main along Route 6A in Brewster in the fall of 2007, near-

continuous injection of high-cost LNG at the remote station in Chatham and/or Eastham during

“bad weather, and manually bypassing pressuré control mechanisms at the Church Street and

Depot Street district regulators in Harwich (Tr. 1, at 79-84). Given the lower control over system
pressures, the requirement to maintain personnel at remote locations, and the reliance on roadway

conditions in winter, the Company characterized these measures as undesirable from a reliability

standpoint (id.).

For the primary route, KéySpan stated that it would have ample time to construct Phase I

on the primary route for the now-upcoming heating season if it started construction right after

Labor Day, barring an carly onset of winter conditions (id. at 165-168). KeySpan indicated that
Phase I construction can begin within approximately three mbnths of a DRI approval

(Exh. EFSB-KEY-1(4)). The Company indicated that, if a Certificate were issued by May or
June 2007, and if the Company can obtain a street-opening permit and Conservation Commission

approval from the Town of Yarmouth for the first 12,000 feet of the primary route, construction

- could begin right after Labor Day and all or most of the first segment of the primary route placed

into service for the 2007/2008 heating season (Tr. 1, at. 149-150, 165-168). The Company

asserted that the primary route has a substantial reliability advantage over the alternative route on

‘this basis (id. at 149-150; Exh. EFSB-KEY-8).

The new information indicates that KeySpan needs three months to get local permitting
for the primary route. Therefore, if a DRI approval for Phase I were issued by the Siting Board
by June 2007, construction could begin in September 2007. An earlier start is precluded in any

event by the required avoidance of construction during the summer months. The new

» The Company stated the adequacy of the stop gap measures depends on the Algonquin

gate station at Route 130 m Sandwich being operational this fall (Tr. 1, at 76-77).
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information indicates that new capacity on the alternative route would be available by 2008/2009

at the earliest. The new information indicates that, although stop gap measures could be used for

. 2007/2008 1f the alternative or hybrid route were selected, using the primary route allows the

Company’s project to be more reliably constructed to meet future needs, including the next
heating season and later years, compared to using the alternative or hybrid route. Accordingly,

and consistent with its finding in the Final Decision that the primary route would be preferable to

the alternative route with respect to reliability, the Siting Board finds that the primary route is -

preferable to the hybrid route and the ori ginal alternative route with respect to reliability.

5. Route Comparison

In the preceding sections, the Siting Board has found: (1) that the construction and -
operation of the facility on the primary and hybrid routes are comparable with considerations of
environmental protection, publiE health and safety; (2) that the primary route is preferable to the
hybrid route with respect to coét; and (3) that the primary route .is preferable to the hybrid route

and the original alternative route with respect to reliability. Therefore, the Siting Board finds that

.the primary route would be superior to the hybrid route and the original alternative route with

respect to satisfying the Siting Board’s mandate under G.L. ¢. 164, § 69H to provide a reliable
energy supply to the Commonwealth with a minimum impact on the environment at the lowest

possible cost.

D. Conclusions and Findings

Based on the decision in the underlying EFSB proceediﬁg and new information obtained
in this proceeding, the Siting Board has comprehensively addressed the issues germane to the
scope of this proceeding, including issues raised by the Commission, in the underlying EFSB
proceeding and/or in this proceeding.

Pursuant to G. L. ¢. 164, § 690, the Siting Board must make four specific findings to

support the issuance of a Certificate of Environmental Ixhpact and Public Interest for a facility, as

“indicated below.
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1. Need for the Facility

Pursuant to G. L. ¢. 164, § 690, the Siting Board must make a finding with respect to the
need for the facﬂlty The Siting Board found in EFSB 05-2 that there is a need for additional
energy resour_ces to maintain reliable gas service to customers of KeySpan’s Cape Cod

distribution system. As noted in Section IIL.C.1, there remains a need for additional energy

resources to maintain reliable gas service to customers of KeySpan’s Cape Cod distribution

system as -soon as the 2007/2008 heating season. The Siting Board found, in Section ITL.C.1,

above, that there is a need for the additional gas resources that the proposed pipeline would

provide. Therefore, the Siting Board finds that Phase I is needed.

2. Compatibility With Environmental Protection, Public Health and S.'afety
Pursuant to G. L. c. 164, § 690, the Siting Board must make a finding with respect to the

cémpatibility of the facility with considerations of environmental protection, public health and
public safety. In Section IIL.C.1, above, based on its findings in the Final Decision and analysis
iﬁ Sec_tic:m IL.C.1, the Siting Board found that there is a need for the additional gas resources that
the proposed pipeline would provide. In Section II.C.2.c, above, the Siting Board found that the

primary, hybrid, and alternative routes are comparable with respect to their potential impacts,

" including impacts on the environment, public health, and public safety. Also in Section IIL.C.2.c,

the Siting Board found that construction and operation of Phase I, as described by KeySpan and

in compliance with the conditions specified in the Final Decision, would minimize potential

‘project impacts. Therefore, the Siting Board finds that construction and oﬁeration of Phase I on

the primary route is compatible with considerations of environmental protection, public health

and public' safety.

3. . Conformance with Laws and Reasonableness of Exémption Thereunder
Pursuant to G. L. ¢. 164, § 690, the Siting Board must maké a finding with respect to the

extent to which construction and operation of the facility will fail to conform with existing state
or local laws, ordinances, by-laws, rules and regulations and the reasonableness of exemption

thereunder, if any, consistent with the implementation of the energy policies in the Siting statute
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to provide a reliable energy supply for the Commonwealth with a minimum 1mmpact on the
environment at the lowest possible cost.

The Siting Board acknowledges that the granting of a Certificate in this proceeding would
allow the Company to construct a portion of the project, notwithstanding the Commission’s DRI
denial. The Siting Board recognizes that Phase I of the project may not comply with the Cape
Cod Commission Act.*® The record does not demonstrate any other area of non-conformance
with local or state laws, ordinances, by-laws, rule or regulations. -

Regarding étate and local laws, the Siting Board reviewed in the Final Decision, the

environmental impacts of the proposed project in light of related regulatory or-other programs of

‘the Commonwealth, including programs related to wetlands protection, groundwater protection,

rarc-and endangered species habitat, historic preservétion and scenic roads. The Siting Board
found that the proposed project along the primary route would be generally consistent with the
identified requirements of all such programs. Final Decision at 118. Consequently, the Siting
Board found that the construction of the proposed project is consistent with current health,
environmental pi‘otection, and land resource and development policies as adopted by the

Commonwealth. Id. The additional evidence in Section D, above, includes new information and

6 The Commission found that Phase I of the Middle Segment meets the Minimum

Performance Standards of the Commission’s Regional Policy Plan (Exh. KEY-2(O) at 6,
17, 20; Tr. 3, at 428-429, 445, 470). However, Margo Fenn, a witness for the
Comniission, testified that the Commuisston also determines as part of DRI review
whether the probable benefit from the proposed development is greater than the probable
detriment (Exh. CCC-MF at 4; Tr. 3, at 428-429). Ms. Fenn testified that, unlike the
Regional Policy Plan consistency review, this Commission determination is not based on
established policies, standards or other criteria (Tr. 3, at 430-431). As reason to deny
Phase I, the Commission found that its probable benefits do not outweigh its probable
detriments; in supporting analysis and findings the Commission cited detriments
including community disruption, safety concerns, traffic impacts and historic district
impacts, and also that the Commission had received insufficient information on the
alternative route to allow for a comparison to the primary route (id. at 431-432;
Exh. KEY-2(O) at 21). Thus, it was not established in the DRI proceeding that the

- project complies with the Cape Cod Commission Act. Constructing the project without
DRI approval therefore would be a violation of the law as interpreted by the Commission.
However, the granting of a Certificate by the Siting Board would provide KeySpan with’
lawful means to construct and operate Phase I of the Mlddle Segment.
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analysis of environmental impacts under state and local programs, including infomiaﬁon relating
to Wetlands Protection Act resource arcas, NHESP habitat designations, MHC archaeological
survey requirements, and Town of Yarmouth traffic management requirements. The record
shows that the new information supports the Siting Board’s findings in the Final Decision that
the proposed project is consistent with Commonwealth policies under those programs.

- The record also shows with respect to local laws, that absent DRI approval of Phase I of
the Middle Segment, two local approvals cannot be pursued or obtained from the Town of

Yarmouth. However, if a Certificate is granted, the identified obstacle to pursuit and potential

-receipt of these two local approvals will be removed. There is no indication in the record that,

with this obstacle removed, KeySpan would be unable to obtain required local approvais, or that
any non-conformance with the laws or related regulatory provisions applicable for those
approvals would exist. '

Exempting the Company from the need for DRI approval from the Commission for

- Phase I would be consistent with; and is necessary to the full implementation of, the Siting

Board's findings and decision in the underlying EFSB proceeding. In the underlying EFSB

proceeding, the Siting Board found that, upon compliance with specified mitigation measures

‘and conditions, the construction and operation of the pipeline project — includihg the Middle

Segment on the primary route — would p-rovide-a reliable energy supply for the Commonwealth

© with a minimum impact on the environment at the lowest possible cost. Final Decision at 118,

The record shows that, as reasons for denying DRI approval for Phase I, the Commission
relied on its finding that the probable benefits of Phase I wduld not outweigh its probable
detriments. Its supporting analysis and findings cited detriments related to c;)mmunity
disruption, safety, traffic and historic impacts, and also cited limitations as to the scope and
framework of DRI review it was able to undertake, notabl.y the lack of information as to possible
alternative routes with less detriment. |

~ With respect to project benefits, a need for the proposed project was found in the Final
Decision, and new information provided in the present proceeding indicates that the project is
still needed. The reliability with which the project could be constructed to meet identified need

was also addressed in the Final Decision, and relevant new information provided in this
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proceeding. As indicated below, this reliability information has been evaluated as part of
updated analysis of alternative routes. |

With respect to project impacts, the Siting Board reviewed in detail both in the Final
Decision and as part of updzited analysis in Section III.D, above, the land use and land resources
impacts, traffic and noise impacts, and South Dennis Historic District impacts of the proposed

project — areas that encompass detriments cited by the Commission. Specifically, concerns the

Commission raised with respect to community disruptibn, traffic and the South Dennis Historic

District fall squarely within the scope of "corrersponding issues the Siting Board reviewed. Of

~ importance to such concerns, the proposed project construction will be based on methods of in-

street construction that are common for such projects and are temporary in nature. Conditions
such as maintaining one lane of travel at all times, maintainiﬁg access to adjoining property, and
restoring roadways in accordance with DPU regulations and in certain areas with use of full-
roadway repaving will be met. The Commission also cited as a safety concern the presence of
high pressure gas pipeline in the built-up area the route traverses. The Siting Board evaluated
safety as part of its additional analysis in Section LD, e{bové, and concluded the placement of
the proposed pipeline follows commonplace siting préctice and is accompanied by ongoing
protections such as applicable Dig-Safe program provisions, and thus will be safe.

In both the Final Decision and as part of updated analysis in this'review, the Siting Board
reviewed alternative routes for the proposed pipeline. New inforrﬁation did not change the
overall ‘proj ect impacts comparison between routes. With respect to reliabili-ty, although new
information regarding use of stop gap measures has been considered, the Siting Board’s review

here does not change the conclusion that the primary route would be preferable. Finally, with

' new cost information, the record now indicates that the cost of the primary route would be less

than the altemative or hybrid routes.

Thus, the new information has not altered the view of the Siting Board that the project is -
needed, that the primary route is preferable to the alternative route, and that project impacts
would be minimized, as discussed above in Section IIL.C. In the absence of a DRI approval, or a

Certificate which serves in the place of such an approval, the Cohlpany cannot implement the

. pipeline project as reviewed and approved by the Siting Board in the Final Decision. The Siting
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Board therefore finds that Phase I may not comply with the Cape Cod Commission Act, but is
likely to be in conformance with other state and local laws. The Siting Board further finds that

exempting the Company from the need to obtain DRI approval from the Commission for Phase I

is reasonable, and would be consistent with the Siting Board's implementation of the energy
“policies in G.L. ¢.' 164 so as to provide a reliable energy supply for the Commonwealth with a

minimum impact on the environment at the lowest possible cost.

4 Public Interest or Convénience

Pursuant to G. L. c. 164, § 690, the Siting Board must make a finding with respect to the
public interest, convenience and necessity requiring construction and operation of the facility.
After conducting an extensive review of the need for the pipeline project, alternative routes, and

potential project impacts, the Siting Board found that upon compliance with specific conditions

.set forth in its Final Decision in EFSB 05-2 that construction and operation of the pipeline

project — including the Middle Segment on the primary route — will provide a reliable energy
supply for the Commonwealth with a minimum impact on the environment at the lowest possible |
cost, in keeping with the Siting Board’s statutory obligations under G.L. c. 164, § 69H. Final
Decision at 118. Also in the underlying EFSB proceeding, the Siting Board found that the

‘ Middle Segment.of the project along the prifnary route would achieve an appropriate balance

among conflicting environmental concerns, as well as among environmental impacts, reliability,

and cost. Id. at 105. In the present proceeding, therefofe, the Siting Board finds that the primary

- route would be superior to the hybrid route and the original alternative route with respect to

satisfying the Siting Board’s mandate under G.L. ¢. 164, § 69H to provide a reliable energy
supply to the Cormnonwealth'with a minimum impact on the environment at the lowest possible
cost. |

The Siting Board notes the high degree to which customers rely o_h a continuouély '
available supply of gas. The Siting Board notes the relatively short period during which
neighbors would be inconvenienced by pipeliné construction. Consistent with its duty to provide
a necessary energy supply for the Commonwealth with a minimum impact on the environment at

the lowest possible cost, the Siting Board concludes that the benefits of supplying natural gas
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~ with the project outweigh the impacts of the primary route. The Siting Board finds that the
public interest requires the construction and operation of Phase [ of the Middle Segment of

KeySpan’s proposed pipeline as described in this proceeding.

E. Decision on the Application
Pursuant to G.L. c. 164, § 690, the Siting Board must include in a Certificate of

Environmental Impact and Public Interest for a non-generating energy facility its findings with

respect to: (1) the need for the facility to meet the energy requirements of the applicant’s market
area taking into account wholesale bulk power or gas sales or purchases or 6th¢r cooperative
arréngem'ents with other utilities and energy policies as adopted by the Commonweaitﬁ; (2) the
compatibility of the facility with considerations of environmental prolteCtion, public health, and
public safety; (3) tﬁe extent to which the facility will not conform to existing state and local laws,
ordinances, by-laws, rules, aﬁd regulations, and the reasonableness of éxemption thereunder, if
any, consistent with the implementation of the energy policies contained in G.L. ¢. 164 to
provide areliable energy supply for the Commonwealth with a minimum impact on the
environment at the lowest possible cost; and (4) the public interest, convenience and necessity
requiring construction and operation of the facility. _
- In order to provide a full review of a non-generating facility previously approved by the
Siting Board in a proceeding under G.L. ¢. 164, § 6917, the Siting Board also will (1) review the
decision from the underlying EFSB proceeding and (2) determine the extent to which new
i : information has been developed or the circumstances of a project fnay have changed in the
| intervening period. Additionally, the.Siting Board will verify that issues raised by the state or
-local agencies whose actions are the subject of the Application have been addressed in a
-comprehensive manner by the B:)ard, either in its review of the facility in the underlying EFSB
proceeding and/or in its review under G.L. c.164, § 69K. ' B
In Sebtio_n LB, above, the Siting Board determined that it would limit the scope of its
review in this proceeding to Phase I of the Middle Segment only.

The Siting Board has comprehensi.vely addressed the issues germane to the scope of this

racdl

proceeding, including issues raised by the Commission in its review of Phase I, in the underlying
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EFSB proceeding and/or in Section C of this decisioﬁ.

In Section ITL.D.1, above, the Siting Board has found' that Phase I is needed.

In Section III.D.2, above, the Siting Board has found that the construction and operation
of Phase 1 1s qompatible with considerations of environmental protecﬁon, public health, and
public safety.

In Section IIL.D.3, above, the Siting Board has found that Phase [ may not comply with
the Cape Cod Commission Act, but it is likely to be in conformance with other state and local

laws; the Siting Board further finds that exenipting the Company from the need to obtain DRI |

- approval from the Commission for Phase I is reasonable, and would be consistent with the Siting

Board’s implementation of energy policies in G.L. c. 164 so as to provide a reliable energy
supply. for the Commonwealth with a minimum impéct on the environment at the lowest possible
cost. '

In Section HI.D.4, above, the Siting Board has found that the public 'ihterest, convenience
and necéssity requires the construction and operation of Phase L.

Accordingly, the Siting Board GRANTS the Company’s Application for a Certificate of
Environmental Impact and Public Interest with respect to the issuance of DRI approval for
Phase I of the Middle Seg:nent, and DENIES the Company’s Application for a Certificate with
respect to Phase II. The Siting Board also issues a Certificate of Environmental Impact and
PublicIntére_st for construction and operation of Phase I, a copy of which is attached hereto as -
Attachment A and is part of the Siting Board’s Final Decision in this proceeding.

While the Siting Board has not granted KeySpan a Certificate of Environmental Impact

and Public Interest with respect to the two remaining permits required for Phase T of the Middle

Segment in Yarmouth, i.e., a street opening permit from the Town of Yarmouth Public Works
Department and approval from the Yarmouth Conservation Commission for buffer zone work in
a wetlands resource area along Great Western Road, KeySpan is directed to file for (no later than
June 27, 2007) and seek to obtain those two permits from the respective agencies. KeySpan shall

report back to the Siting Board with an update on its efforts to obtain the two local permits

within seven (7 days of: (i) completion of those two permit processes; or (ii) the ﬁling of any

applicable appeal, but in no event later than August 2, 2007. The Town of Yarmouth may file
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comments or recommended conditions with the Board on or before August 2, 2007, I Keviiian
is unable to obtain either of those two permits, either as a result of a denial, rejection, applivnie
conditions or undue delay, it may request that the Siting Board supplement its Certificate ot
Environmental Impact and Public Interest to include such permit or approval within the

Certificate. Upon such a ﬁiirig, the Siting Board may elect whether to conduect additional iy

into the relevant circumstances and may decide at that time to supplement the Certificate giod

herein to include either or both of the two remaining local approvals regarding Phase I of i
Middle Segment.
In accordance with G.L. c. 164, § 69K, the attached Certificate shall be enforced 5y -

- Cape Cod Commission as if directly granted by the Commission.

M. Kathryn Sedor =
Presiding Officer

Dated this 22" day of June, 2007.
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COMMONWEALTH OF MASSACHUSETTS
ENERGY FACILITIES SITING BOARD

)
Application of KeySpan Energy Delivery )

New England for a Certificate of ) EFSB 06-1
Environmental Impact and Public Interest )

)

- CERTIFICATE OF ENVIRONMENTAL IMPACT
AND PUBLIC INTEREST IN LIEU OF DRI APPROVAL

Pursuant to its authority under G.L. c. 164, §§ 69K-O, the Energy Facilities Siting Board
hereby (1) approves the Initial Petition and approves in part the Amended Application filed by
KeySpan Energy Delivery New England (“applicant”) with the Siting Board in this proceeding
(“Approval”); and (2) issues a Certificate of Environmental Impact and Public Interest
(“Certificate™) to KeySpan. '

This Approval and Certificate (hereinafter “Certificate) constitutes Attachment A to, and

s part of, the Final Decision in EFSB 06-1 (June 22, 2007).

L NATURE AND SCOPE OF CERTIFICATE

A This Certificate is issued by the Energy Facilities Siting Board pursuant to G.L. c. 164,
§ 690, 1n place of the issuance by the Cape Cod Commission of a Development of
Regional Impact (“DRI”) approval pursuant to Sections 12 and 13 of the Cape Cod
Commission Act, ¢. 716 of the Acts of 1989, as amended (“DRI approval”).

B. This Certificate acts in the place of a DRI approval and authorizes the applicant to

construct and operate Phase I of the Middle Segment of a proposed 13.1-mile natural gas
distribution pipeline on Cape Cod, approximately 12,000 feet in length, as approved by the
Siting Board in Colonial Gas Company d/b/a KeySpan Energy Delivery New England, 15
DOMSB 269 (May 17, 2006) (“EFSB 05-2 Final Decision’) and as depicted in the 100%
Design Drawings issued February 23, 2006 and attached as Tab D to the applicant’s Cape
Cod Commission Development of Regional Impact Application dated March 17, 2006
(“facility””). This Certificate does not extend authorization pursuant to G.L. c. 164, § 690
to construction or operation of Phase II of the Middle Segment, or any portion of the
Eastern or Western Segments of the proposed pipeline.
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. . CONDITIONS

GENERAT

Gl.  Because the issues addressed in this Decision relative to this facility are subject to change
over fime, construction of the proposed facility must commence within three years of the
date of the Decision. ‘

G2.  Asaresult of the issuance of this Certificate, local development permits may be issued
consistent with the effect of issuance by the Cape Cod Commission of a DRI approval for
the facility. ‘

G3. In accordance with G.L. c. 164, § 69K, the Cape Cod Commission shall not require any |

. approval, consent, permit, certificate or condition for the construction, operation or
maintenance of the facility. The Cape Cod Commission shall not impose or enforce any
faw, ordinance, by-law, rule or regulation nor take any action nor fail to take any action
which would delay or prevent the construction, operation or maintenance of the facility.

G4.  This Certificate shall be appealable only by timely appeal of the Final Decision in EFSB
06-1 to the Massachusetts Supreme Judicial Court, in accordance with GL. ¢. 25, § 5 and
G.L.c. 164, § 69P.

SPECIFIC

Si. Conditions A, B, D, and E to the EFSB 05-2 Final Decision are incorporated into and are
conditions {o this Approval and Certificate. A copy of the Conditions to the EFSB 05-2
Final Decision, including Conditions A, B, D, and E is attached hereto as “Certificate
Attachment 1". ‘

S2.  The applicaht shall cooperate with requests by the Cape Cod Commission for information
regarding construction and operation of the facility.

S3.  The applicant shall provide a copy of this Certificate, including Attachment 1, to its
general contractor prior to the commencement of construction. ‘

PROJECT CHANGE

PCl. The applicant has an absolute obligation to construct the facility in conformance with all

aspects of the project as presented to and approved by the Siting Board in EFSB 05-2: The
applicant is required to notify the Siting Board of any changes other than minor variations
to the project so that the Siting Board may decide whether to inquire further into a
particular issue. The applicant is obligated to provide the Siting Board with sufficient
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information on changes to the project to enable the Siting Board to make these
determinations. . :

b Recpnch_

Page3of 3

Ann Berwick, Chairman
Energy Facilities Siting Board
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Attachment 1

CONDITIONS TO THE FINAL DECISION OF THE ENERGY FACILITIES SITING BOARD
IN KEYSPAN ENERGY NEW ENGIAND, EFSB 05-2 '

Accordingly, the Siting Board APPROVES the proposal.of Colonial Gas Company, d/b/a
KeySpan Energy Delivery New England, to construct approximately 13.1 miles of natural gas
pipeline to augment its existing Sagamore Line on Cape Cod, in the Towns of Sandwich,

- Barnstable, Yarmouth, Dennis and Harwich, along the primary route, subject to the following

conditions:

A In order to minimize construction and traffic impacts, the Siting Board directs the
Company to provide the municipalities, at least 60 days prior to commencement of
construction, with substantially completed engineering plans, and substantially completed.
traffic management plans including all site-specific traffic management plans, for review.
and comment. The Company is further directed to file with the Siting Board a copy of
each traffic management plan, including each site- spemﬂc traffic management plan, when
the plan has been finalized.

B. In order to minimize land use and land resources impacts, the Siting Board directs the
Company: (1) to arrange for a professional arborist to conduct an on-site inspection of
the construction zone within 6 months before construction begins in an area; (2) based on
recommendations by the arborist and, where applicable, tree wardens, to take all
reasonable precautions to avoid removing or damaging trees; (3) to minimize damage to
shrubbery and other plantings, as well as damage to or removal of fences, stone walls,
lampposts, and other landscaping features; (4) to repair or replace any damaged or
removed trees, shrubbery, or plantings, in consultation with the arborist and, where

_ applicable, tree wardens, and with the agreement of the owner of damaged or removed
vegetation; and (5) to repair or replace any damaged or removed fences, walls, or other
landscaping features, with the agreement, as applicable, of the owner of the landscaping
feature.

C. In order to minimize environmental impacts, the Siting Board directs the Company to
provide for the repaving of Highbank Road for its full width from the Bass River to Route
134, unless directed by the Town of Dennis not to provide for such full-width repaving.

. In implementing the required repaving, the Company should: (1} coordinate with the
Town regarding specifications the Town may request, and (2) follow the Town’s
specifications to the greatest extent posmble, consistent with other applicable
requirements. :
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D In order to minimize noise impacts, the Siting Board directs the Company to limit
construction work on the Western, Middle, and Eastern Segments to the hours from
7:00 a.m. to 6:00 p.m. unless otherwise authorized by the affected municipality.

E. In order to minimize water resources impacts, the Siting Board directs the Company to
refrain from all refueling and equipment-maintenance activities that have the potential for
fluid spills, when vehicles are within identified Wellhead Protection Areas.

F.. In order to minimize historic resources impacts, the Siting Board directs the Company:
(1) to consult with the South Dennis Historic District Commission prior to finalizing
construction plans for the district; and (2) in consultation with the South Dennis Historic
District Commission, to restore vegetation and any fences or other structures that are
disturbed in the South Dennis Historic District due to construction of the proposed -
pipeline. - -

In addition, because the issues addressed in this Decision relative to the Company’s

. proposed project are subject to change over time, construction of the proposed project must begin

within three years of the date of this Decision.

“Also, because of the Company’s intention to phase project construction-over a number of
years, this Decision approves construction of the proposed project over a specific period ending
on December 31, 2015. This Decision does not authorize any work after December 31, 2015.

If the Company has not completed work by December 31, 2015, and wishes to continue, the
Company must first seek a new approval from the Siting Board. The procedure for reviewing a
request for a new construction approval will be determined by the Siting Board after receiving
such a request. : '

Further, the Siting Board notes that the findings in this Decision are based upon the
record in this case. A project proponent has an absolute obligation to construct and operate its
facility in conformance with all aspects of its proposal as presented to the Siting Board. '
Therefore, the Siting Board requires KeySpan to notify the Siting Board of any changes other
than minor variations to the proposal so that the Siting Board may decide whether to inquire
further into a particular issue. KeySpan is obligated to provide the Siting Board with sufficient
information on changes to the proposed project to enable the Siting Board to make these
determinations. '
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APPROVED, as amended, by the Energy Facilities Siting Board at its meeting of June 20, 2007,
by the members and designees present and voting: Ann Berwick (Acting EFSB Chair/Designee
for Ian A. Bowles, Secretary of Energy and Environmental Affairs); Greg Bialecki (Designee for
Daniel O’Connell, Secretary of Housing and Economic Development; Arleen O’Donnell (Acting
Commissioner, Department of Environmental Protection); David L. O’Connor (Commissioner,
Division of Energy Resources); Paul J. Hibbard (Chairman, Department of Public Utilities); Tim
Woolf (Commissioner, Department of Public Utilities); James M. Knott, Sr. (public member);
and Gideon Gradman (public member).

Ann Berwick, Acting Chair
Energy Facilities Siting Board

Dated this 21* day of June, 2007
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Appeal as to matters of law from any final decision, order or ruling of the Siting Board
may be taken to the Supreme Judicial Court by an aggrieved party in interest by the filing of a.
written petition praying that the order of the Siting Board be modified or set aside in whole or in
part.

Such petition for appeal shall be filed with the Siting Board within twenty days after the
date of service of the decision, order or ruling of the Siting Board, or within such further time as
the Siting Board may allow upon request filed prior to the expiration of the twenty days after the

_date of service of said decision, order or ruling. Within ten days after such petition has been

filed, the appealing party shall enter the appeal in the Supreme Judicial Court sitting in Suffolk
County by filing a copy thereof with the clerk of said court. (Massachusetts General Laws,

Chapter 25, Sec. 5; Chapter 164, Sec. 69P).
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The Energy Facilities Siting Board hereby concludes that it has jurisdiction to exercise its
eminent domain powers for the 120 foot pipeline segment owned by the petitioner, Mobil Pipe
Line COmpany, and located underneath land in Oxford, Massachusetts, said land being owned by

Providence and Worcester Railroad Company.

L INTRODUCTION
A.  Scope | _

Mobil Pipe Line Company (“Mobil” or“‘Company’. '} is seeking a determination Whéther
the Energy Facilities Siting Board (‘;Siting Board”) has jurisdiction over approximately 120 feet
of pipeline (“Pipeline”) that is located underneath railroad tracks owned by Providence and
Worcester Railroad Company (“P&W™) in the Town of Oxford, Massachusetts (Exh. MPL-2, at
1-3). From May 1, 1977, until April 30, 2007, Mobil leased an easement from P&W that a:Ilowed-

it to operate the Pipeline on P&W’s land in Oxford (the “P&W Property’.’) (id.). The predecessors

in interest to Mobil and P&W had entered into various agreements allowing the operation of the

Pipeline on the P& W Property beginning in approximately 1931 (id.).

B. Eminent Domain Petition 7
On April 27, 2007, prior to filing its petition for determination of jurisdiction, Mobil filed
a pétition with the Siting Board, pursuant to Massachusetts G.L. c. 164, § 69S, seeking the

acquisition by eminent domain of a permanent easement for opération of the Pipeline on the P&W

: Property (“Eminent Domain Petition” or “Pet1t10n for Eminent Domam”) (Exh. MPL-1, at 1- -3).

Accordmg to the Company, the easement in questlon if obtained, would allow the Plpelme to
remain in place: Mobil would be able to use the easement even after the lease explred (id.). Thé
Eminent Domain Petition Was docketed as case number EFSB 07-3 (id.).

On May 1, 2007, the day the easement expired, Mobil commenced an action in Worces_ter |
Supeérior Couﬁ: seeking injunctive relief. The Superior Court held that the lease of the easement
had terminated (Exh MPL-2, exh. A). Furthermoré, the Court stated that P&W “views the

plamtlff [Mobil] as a trespasser w1th no right to hold over, and has made demand upon it to cap
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- the pipeline and terminate its continued use of the defendant’s land” (id.). Consequently, Mobil
soﬁght an injunction from the Superior.Court in order to continue “the status quo ﬁénding action
on” the Eminent Domain Petition by the Siting Board (id.).

The Worcester Superior Court granted Mobil’s request for a preliminary injunétion
enjoining P&W from taking any action to interfere with the operation of the pipeline, including
commencing any proceeding to evict Mobil pending the conclusion of the Eminent Domain

Petition proceedings before the Siting Board (id.). The injunction also required that Mobil file

with the Siting Board either a petition for determination of jurisdictioll, pursuant to 980 CMR
- 2,08, ora petition for an advisory opinion (id.). The court s.tated‘ that either of these petitlons must
request a response from the Siting Board regardmg the apphcab111ty of M.G.L. c. 164, § 69S, to
| _;the situation presented (i (_)
On May 30, 2007 P&W ﬁled a Petition to Intervene in the Eminent Domain Proceedlng,

which was allowed

C. Petition for Determination of Jurisdiction
Mobil propetly filed a Petition‘for Determination of Jurisdiction with the Siting Board 'on
July 10, 2007. This petition sought a ruling as to whether the Board had jurisdiction to hear and
~ decide the Petition for Eminent Domain (Exh. MPL-2). The Siting Board docketed this case as
EFSB 07-5. Pllrsuant to 980 CMR 2.08, the Siting Board is authorized to lssue a decision
reganling its juriscliction over matters pregented to it. In accordance with “the direction of the

Presiding Officer, the Company provided notice of héaring and adjudication of the Petition for

Determination of Jurisdiction proceeding.!

IL SUMMARY OF THE POSITIONS OF THE PARTIES

A. Mobll P0s1t1on Re Siting Board Jurisdiction

1. . Board Has Broad Statutory Authority _ _
Mobil asserts that the Siting Board has a broad statutory obligation pursuant to G.L. -

This decision addresses the determination of jurisdiction only, and does not take any
action on. Mobll’s pet1t10n for eminent domam

sl
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c. 164, § 69H “to provide a reliable energy supply for Massachusetts with minimum impact on the
environment at the lowest possible cost” (Mobtl Supplemental Memorandum at 3). Mobil further
asserts that under 980 CMR 2.02(1) the Siting Board has been given broad regulatory powers “for
implementing the. energy policies contained in its enatbling legislation in order. to ptovide a
reliable energy supply for Massachusetts with a minimum impact on the environment at the
lowest possible cost” (id.).

- Mobil asserts that its Providence to Sprmgﬁeld plpellne delivers approximatety 13,000
barrels per day (546,000 gallons per day at 42 gallons per barrel) of gasoline to the Springfield

~ terminus (Mobil Reply Brief of August 15, 2007 [Mobil Reply Brief] at 3). According to Mobil,

if P&W terminates Mobil’s easement across P&W’s land in Oxford, Mobil’s pipeline will be shut

~ down. Mobil asserts that a shutdown of the pipeline will also cause the Springfield terminal (the

only terminal in Massachusetts west of Boston) to shut down (Mobil Pipe Line Memorandum in

-Support of Mobil Pipe Line’s Petition for Determination of Board Jurisdiction at 4).

Consequently, Mobil argues that gasoline supplies for the customers served th‘roﬁgh the

Springfield terminal would need to be trucked into the areé from Nc;v(r Havén or Rocky Hill in
Connecticut, East Provi(tence, RI or Boston (Q at 3-4). Mobil asserts that, assuming the '
additional-ttucking capat:ity were available, the need to truck in gasoline would increase truck

traffic, diesel fuel consumption, and air poltution. In addition, Mobil alleges that the.deiivered

"~ costof gasolthe in the area served by the 'Springﬁeld terminal would rise at the wholesale and

retail l_evé} (Mobil Reply Brief at 3-4). Mobil asserts that the Siting Board has a‘s.tatutory'

obligation to avoid the economic and environmental consequences associated with a closure of the

Providence to Springfield pipeline (id.).

2. Statutory Background

" In making its case that G.L. c. 164, § 69S confers upon the Siting Board the jurisdiction to

grant Mobil’ s petltlon for eminent domam Mobit relies upon the wordmg of two Massachusetts

statutes whlch are excerpted in relevant part herew1th
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GL.c. .164, § 698 provides:

Any company may petition the board for the right fo exercise the power of eminent
domain with respect to oil pipelines specified and contained in the proposed notice of
intention in accordance with section sixty-nine I if such company is unable to reach
agreement with the owners of land for acquisition of any necessary estate or interest in

“land. . .This section shall apply only to oil pipelines which are facilities as defined in

section sixty-nine G.

G.L. c. 164, § 69G defines an “Oil Facility” as:
any new unit, including aésociated buildings and structures, designed for, or
capable of, the refining, (and) storage of more than five hundred thousand barrels or
' transshipment of oil or refined oil products and any new pipeline for the transpbrtation of
oil or refined oil products which is greate;r.than one ﬁile in length except restructuring,

rebuilding, or relaying of existing pipelines of the same capacity.

a. Mobil’s Interpretation of the Definition
of “Facilities” in G.L. c. 164, § 69G
1. Mobil Interprets the “Except” Clause To Bring

_Existing Pipelines Within the Board’s Jurisdiction.

Mobil asserts that the correct rint‘erpretation of the definition of “oil facility’ “in § 69G is the
key o its contention that M.G. L. c. 164,- § 698 provides the Siting Board with 'juﬁsdiction over
this matter (Tr. at 5). Mobil argues tﬁat the language of the statute used to define an “oil facility”

i - is ambiguous and the phrase beginnjng with “except” is enigmatic (Tr. at 9). M'obil.éoncedes that

; its pipeline, which was put iﬁto service in 1931, is not new (id. at 6-7). However, Mobil asserts
that the definition of an oil facility in G.L. c. 164, § 69G includes an exclusionary ciause, ;‘except

l restructuring, rebuilding or relaying of existing pipelines,” which should be construed to mean
that when a pipeline is being restructured or relaid or rebuilt, the pipeline need not be new to fall
within the definition of an oil facility (id. at 7). Mobil asserts that in the definition of an oil

facility “new pipelines are included, and, therefore, the subtext being that existing pipelines are

sl
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excluded, except . . . this limited class of existing pipelines” (id. at 8). Mobil states that, even

. though “there is no immediate necessity to reconstruct this 120-foot portion. . . . it could very well

be reconstructed” if that action were required in order to “come within the literal language of the

statute” (id. at 11-12).

In support of its inclusive interpretation of the definition of “oil facility,” Mobil pbints to
two regulations: 980 CMR 7.07(8), which governs the construction of natural gas facilities; and
980 CMR 7.04(9), governing the construction of electric facilities (id. at 16-28). Mobil notes thﬁt
both natural gas facilities and electric facilities are “Facilities” as defined in section 69G, while the

pipeline in question is an “Qil facility” as defined in that same section. Consequehtly, Mobil’s

“argument is one asserted by the interpretation of an analogous, but not identical, definition (id. at

27). Mobil notes that both regulations cited exclude certain construction activities on existing
equipment, transmission lines, substation facilities and similar property from the jurisdiction that
the Board would otherwise have over the construction of natural gas and electric facilities (id. at -
28). Mobil argues that by including references to construction activities on existing oil and gas

facilities, the regulations imply that “faéilities” may iriclude existing facilitics (id.). In sﬁpport of

the relevance of the two regulations governing oil and gas facilities with this argument, Mobil

notes that the definitions in section 69G of a pipeline that constitutes a “facilit}f’ [ie., a gas
pipeline] and a pipeline that constitutes an “oil facility” use many of the same words (id. at 27).

Mobil states the same argument in another way, by asserting that if “new,” as used

‘throughout in G.L. 164, § 69G, meant only “new,” with no.exceptions, the Sifing Board would not

 have felt compelled to articulate certain exclusions relating to existing property in its own

regulations governing néw gas and electric facilities (id. at 19-23).

In addition, Mobil notes also that the definition of “oil facility” i1_1 G.L. 164, § 69G
specifically referencgs “existing pipelines of the same capacity” (Tr. at 13-14). Mobil asserts that
by limiting the “except” 'phr.ase to existing pipelines of the same capacity the “statute is evidencing
é concern [that] the pipeline to be rebuilt, relaid or restructured .be- a substantial pipéline, one of the
same capacity that would bring it within the statute in the first piace”r (lgi_, language in brackets
supplied). Mobil further asserts that if the “except” phrase were not interpreted to be one which

extended the definition of ;‘n_ew” to include rebuilt, restructured or relaid pipelines, it would imply
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the Siting Board would have no jurisdiction over the rebuilding of substantial lengths of pipelines,

such as the entire 65-mile length of the subject Mobil pipeline in Massachusetts (id. at 14-15).

2, Segment Length Not a Disqualifier

Mobil asserts that, consistent with the overall purpose of the “except” clause Mobil

“advanced in 1. above, a segment of a pipeline which is being rebuilt, restructured or relaid need not-

be greater than onc mile in length to constitute an oil facility (Mobil Supplemental Memorandum

at 7). Consequenﬂy, Mobil argues, the Siting Board has jurisdiction over the entire 65-mile portion

of the pipeline | iﬁ Massachusetts, as well as any segment of said pipeline located within |

Massachusetts (id, at 7-8). ' |

In support of its argument, Mobﬂ cites to 980 CMR 8.03, which addresses the circumstances

under which a Notice of Intention to Construct an Qil Facility must be issued pursuant to G.L. c.
164, § 69J. This regulation requires detailed information with respect to proposed pipelines and any

segment of such a pipeline to be located in Massachusetts. 980 CMR 8. 03(2)(e) reads in part as

follows

For a proposed pipeline for the transportation of oil or refined oil
products which is greater than one mile in length, the petitioner shall
provide, for any segment of such pipeline to be located in
Massachusetts . . . '

Mobil notes, however, that the citation above from 980 CMR 8.03 (2)(e) does not explicitly

' require that a pipeline segment be greater than one mile in length in order to be subject to the Siting

Board’s regulation (Mobil Supplemeﬁtal Brief at 7-8). Consequently, Mobil argues, the regulation

~ supports its assertion that pipeline segments of less than one mile fall within the Siting Board’s

jurisdiction, as long as the entire length of the pipeline is longer than one mile (id.). -

b. No Requirement to File Notice of Intention

Mobil asserts that it is exempt from any requirement to file a Notice of Tntention pursuant to
G.L. c. 164, § 69S by the Acts of 1975, chapter 617, § 15, which states: “the provisions of sections

sixty-nine I and sixty-nine J of chapter 164, of the General Laws shall not apply to facilities under
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~ construction prior to May 1, 1976” (Mobil Supplemental Brief at 8). Mobil also argues that: “in
- light of the fact that Mobil Pipe Line is not, in fact, building a “new pipeline” such a proposed

notice s not required” (id.).

Not withstanding its interpretation that there is no statutory requirement to file or to have

filed a Notice of Intention, Mobil states that it is willing to file a Notice of Intention if the Siting
Board so requires (id.). '

B. -Previdence and Worcester Railroad

1. Siting Board Statutory Authority
P&W asserts that the Siting Board’s jurisdiction is limited to pipelines that are: 1) new, 2)

greater than one mile in length and 3) as to which the owner has filed a Notice of Intention (P& W
Brief of August 8, 2007 at 9-10). P&W argues that because the portion of the pipeline in question is
not new, is less than one mile in length, and no notice of intention has been filed, the Siting Board
has no jurisdiction in this case (id. at 9-15). |

P&W further asserts that the authority to grant eminent domain is an extraordmary power,

- and as such, requires strict mterpretatlon of the statutes which authorize its use (id. at 6- 7).

2. Mobil’s Pipeline fails _to‘ Meet Prerequisites for an “Oil Facili
P&W asserts that G.L. c. 164, § 69S, the statute conferring eminent domain authority on the
Siting Board with respect to oil facilities, requifes that oil pipelines comport With the definition of
“facilities” articulated in G.L. c. 164, § 69G (1d. at 5), In P&W’s view, the deﬁmtlon of an “oil’
facility” states unequivocally that the p1pehne must be new (1d at 9). In contrast Mobil’s pipeline
has been operatmg in the P&W right-of-way for about 76 years (id. at 9). P&W asserts that the
lause in the deﬁn1t1on of “oil facility” excepting restructured, rebuilt or relaid plpelmes refers to

pipelines which are spemﬁcally excluded from the reach of the eminent domain powers granted to

_ the Siting Board regarding oil facilities in G.L. c. 164, § 698 (id. at 16). P&W claims its

 interpretation of “oil facility” gives “plain and ordinafy meaning to all the words in the statute,” and

that to eonstrue the phrase “except restructuring, rebuilding; or relaying of existing pipelines” to

expand the definition of “new” is a “tortured interpretation” which “renders the word ‘new’
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-meaningless” (id, at 16-18).

P&W further states that “while a restructured, rebuilt or relaid portion of an existing pipeline
may be ‘new’ in the literal sense, the Legisiaturc did not intend such repairs or replacements to be
jurisdictional to the Siting Board under Section 697 (id. at 16-17). Furthennorel, P&W,
re.ferencing analogous wording in 980 CMR 7.04(9) and 980 CMR 7.07(8) pertaining to electric and
gas facilities, asserts that the Siting Board has never before “construed repairs, relays or
replécements of existing oil facilities (or similar electric and gas facilities) to be subj ec.t to its
comprehensive review under Sectlon 697 (id. at 17, footnote 10). |

P&W asserts that the segment of the Mobil pipeline is not of sufficient length to be included

. in the definition of an “011 facility” (id. at 9) Furthermore, P&W notes that Mobil has not filed a

Notice of Intention, and this failure is fatal to its position (id. at 9-15). P&W contends that the
Notice of Intention requirement is not a mere formality. Rather, it indicates that the oil facility in
question is one which is jurisdictional to the Siting Board and potentially eligible to petition for
eminent domain pursuant to G.L. c. 164, § 69S (id. at 11). P&W asserts that jurisdictional facilities

are subject to Siting Board review; they may be approved only after the Board makes specific

_ statutorily-required findings {id.).

3. Eminent Domain is an Extraordmg._ry Power
P&W argues that the taking of private property is “a serious matter and that the nght of

eminent domain is a power of the government to be used sparingly and only for pubhc purposes
{(P&W Brief at 6) P&W further asserts that as a consequence of the gravity of the authorlty to

invoke eminent domain, there is a requirement for strict adher_ence to the statutes governing its use

(id).

I ANALYSIS AND FmQINGS
We are not persuaded by Mob11 s novel argument that the “except” clause in G L.c. 164,

§ 69G should be interpreted to mean that restructuring, rebuilding or relaying of existing pipelines
are new jurisdictional pipelines. “The Siting Board’s cases and regulations indicate that the opposite

is true, namely that such restructuring, rebuilding or relaying are not jurisdictional. See KeySpan
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Energy Delivery New England Investigation, EFSB 02-3 (2003) (upgrading of an existing natural
gas pipeline does not constitute the construction of 2 jurisdictioﬁal facility); 980 CMR 7.07(8)(c)
and 7.07(8)(d). Sec also 980 CMR 7.04(9)(b) (excludes from Siting Board jurisdiotion
reconductoring or reouilding of an existing electric transmission line at the same voltage). As
discussed below, we are also not persuaded by P&W’s argument that the plain language of the

statute is sufficient to answer the question before us in this case. Our analysis leads us to a different

" result.

I analyzing this dispute, the Siting Board looks to two relevant statutory provisions:
(1) General Laws c. 164, § 69G, which defines an oil facility; and (2) G L. c. 164, § 695, which sets
forth when the Siting Board may authorize a taking by eminent domain. General Laws c. 164, §
69G, defines an oil facility, in relevant part, as follows: |

any new pipeline for the transportation of oil or refined oil products

which is greater than one mile in length except restructuring,

rebuilding, or relaying of existing pipelines of the same capacity . . .
_ General Laws, c. 164, § 69S prov1des in relevant part:

Any company may petition the [Siting] {Bloard for the right to

- exercise the power of eminent domain with respect to oil ptpelines . . .

This section shall apply only to oil pipelines which are facilities as
defined in section sixty-nine G.
~Inthe context of this case, the Siting Board understands the ordinary meaning of the word
“new” to indicate that which i is in addition to what aIready exists. The C0n01se Oxford chtlonm
| Oxford Unlver51ty Press (1990). However, th.lS does not resolve the controversy before us because

the words of a statute will not be read hterally 1f to do so would be inconsistent with legislative .

intent.? Cummings v. Secretary of Executive Ofﬂce of Environmental Affairs, 402 Mass. 611, at

If we were to interpret the language of these statutes absolutely literally, then Mobil Gil
could cause the situation to fall within an interpretation of § 69G by simply building a
new pipeline laid across a different route. Needless to say, this would be a time-
consuming and expensive proposition. Such an interpretation, therefore, would engender

- an absurd result, and one contrary to the intent of the Legislature in enacting the relevant
statutory scheme. '

wokl
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622 (1988), citing Oxford v. Oxford Water Co., 391 Mass. 581, 592, 463 N.E.2d 330 (1984). '

Attorney General v. School Comm. Of Essex, 387 Mass. 326, 336; 439 N.E.2d 770 (1982).
Lexington v. Bedford, 378 Mass. 562, 393 N.E. 2d 321 (1‘979). Holbrook v. Holbrook, 18 Mass. (1 '

‘Pick.) 248 (1823). Where the Legislature enacts a comprehensive scheme of legislation, such as the

establishment of the Energy Facilities Siting Board and its attendant powers, “there are likely to be

casual overstatements and understatements, half-answers, and gaps in the statutory provisions, . . .”

_ Memori.al Drive Tenants Corp. v. Fire Chie_:f of Cambridge, 424 Mass. 661, at 663 (1997).

As practice develops and the difficulties are revealed, the courts are
called on to interweave the statute with decisions answering the
difficulties and composing, as far as feasible and reasonable, an
harmonious structure faithful to the basic designs and purposes of the
Leglslature

| Id., citing Cummings V. Secretary of Envtl Affairs, 402 Mass 611 628-629n. 12, 524 N.E.2d 836

(1988), quoting Mailhot v. Travelers Ins. Co., 375 Mass. 342, 345,377 N.E.2d 681 (1978) (7-2
decision). "

In the first instance it is the agency itself, here the Energy Facilities Siting Board, that must

~ fulfill the responsibility of interpreting the statutes applicable to the agency. City Council of

Agawam v. Energy Facilities. Siting Board, 437 Mass. 821, at 828 (2002) (Supreme Judicial Court

- gives Siting Board broad dlscretlon to interpret statutes that it is respon51ble for enforcing, lending

“substantial deference” to such 1nterpretat10ns) AT&T v. Automatlc Sprinkler Appeals Board, 52
Mass.App.Ct. 11, at 15 (2001) (Although the duty of statutory interpretation is for the courts, where

© the agency’s statutory interpretation is reasonable, the couft should not supplant that interpretation

with its own judgment); Greater Media v. Department of Public Utilities, 415 Mass. 409, at 414

(1 993)'(0rdinary precepts of statutbry conStrugtion instruct us to accord deference to an
administrative interpretation of a statute). |

This case presents the paradlgm ofa sxtuatlon in which the Sltmg Board is called on “
1nterweave the statute with a decision answering the difficulty and composing an harmonlous

structure faithful to the basic designs and purposes of the Legislature.” Memorial Drive Tenants -

. Corp. v. Fire Chief of Cambridge, 424 Mass. 66 1, at 663 (1997). The iésue is whether the

Legislature did notintend to give the Siting Board the authority to grant eminent domain for
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existing oil pipeline facilities (and thus intentionally referred to new facilities only) or whether the
Legislature simply failed to consider this issue but, to effectuate the legislation’s purpose, the
Legislature plainly would have provided the Siting Board the power of entnent domain concerning
existing oil facilities. See Company-IHQP Restaurant v. Town of Saugus, 1997 WL 339117, at *2
(Mass. Super.). . |

“The tention of the general court in enacting any statute must be ascertained, not alone
from the literal meaning of its words, but from a view of the whole system of which it is but a part,
and in the light of the common law and previous statutes.” Pereira v. New England LNG Company,
364 Mass. 109, at 115 (1973) (“Pereira™), citing Armburg.v, Boston & Maine RR 276 Mass. 418,
426, 177 N.E. 665, 670, Boston v. Quincy Mkt. Cold Stofage & Warehouse Co., 312 Mass. 638,

644NE. 2d 95 9. Accordingly, we consider the several statutes and available legislative reports, not

in i_solation but in relation to each other and to other statutes, referring to their origins, their historic

development, and their present language. Pereira at 115.

Chapter 78 of the Resolves of 1971 provided for an in\}estigation and study by a special
cemnlission relative to the regulation of the locatien and operation of electric utility generation and
transmission facilities. - Chapter 78 of the Resolves of 1971 mandated the Me.ssachusetts Electric
Power Plant Siting Commission (the “Committee”) to consider “the feasibility of a comprehensive
state regulatory jurisdiction over the siting of eiectric generating plants and routing of major
transmission facilities.” Third Report of the Massachusetts Electric Power Plant Siting
Comimission, at 7 (March 30, 1973}, House Report 6190. The Comrmittee’s two-year study resulted

i Chapter 1232 of the Acts of 1973 — the Enabling Act creating the now Energy Facilities Siting

Board. Over the period between 1971 and 1978 the Legislature engaged ina comprehenswe review

of the 51t1ng process for energy facilities in the Commonwealth.

Chapter 110 of the Resolves of 1973 broadened the scope of the Committee’s study to

_ enco_mpass the total energy picture in Massachusetts to ensure that the Commonwealth has a

sufficient supply of energy for the future while the land, air, and water resources are preserved and
protected. Fourth Report of the Massachusetts Electric Power Plant Siting Commission, at 10 (June
13, 1974), House Report 6297 (the “Fourth‘ Report™). The Committee found that gas facilities
should also be brought urider the scope of the Enabling Act. The Fourth Report offered
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amendments to the Enabling Act-to bring the siting of natural gas facilities under the jurisdiction of

-the now Energy Facilities Siting Board. Favorable action by the General Court resulted in Chapter

852 of the Acts of 1974. As a result, the Energy Facilities Siting Board held jurisdiction over both
electric and gas facilities.

Next, the scope of Chapter 110 of the Resolves of 1973 led the Committee to turn its

-attention in 1974 to a consideration of the siting of oil facilities within the Commonwealth. Fifth

Report of the MassachilSetfs Electric Power Plant Siting Commission, at 8 (January 6,,’1975), House
Report 5349 (the “Fifth Report”). Chapter 617 of the Acts of 1975 brought the siting of oil

facilities under the juﬁsdiction of the Energy Facilities Siting Board. As a result, the Energy

- Facilities Siting Board held jurisdiction over electric, gas and oil facilities.

Chapter 110 of the Resolves of 1973 broadened the scope of the
Massachusetts Siting Commission to encompass the total energy
picture in Massachusetts in regards to ensuring that the
Commonwealth has a sufficient supply of energy for the future while
its land, air, and water resources are preserved and protected. This
mandate led the Special Commission to turn its attention in 1974 to a
constderation of the siting of oil facilities within the Commonwealth..
Our seven-month study resulted in Chapter 617 of the Acts of 1975.
Patterned after Chapter 1232 of the Acts of 1973 and Chapter 852 of
the Acts of 1974, Chapter 617 was intended to grant the
Commonwealth an Input into the siting of oil facilities within her
boundaries. -

Sixth Interim Report of the Special Commission Relative to the Regulation of the Location and
Operation of Electric Utility Generation and Transmission Facilities and Other Relat-ed Matters, at

11 (January 8, 1976), House Report 4374 (the “Sixth Report”). Finally, the Cdmmittee proposed a

' series of additional amendments to Chapter 617, which stemmed from several meetings and

- discussions which the Siting Council had held with the Massachusetts Petroleum Council and

counsel represeriting the major o1l companies. Sixth Report at 11.

The proposed Siting Council amendments which followed recommended the following

' changes,' in.relevant part:

To give oil pipelines, but not other types of oil facilities, the benefits
of zoning override and eminent domain. An oil company would
petition the Energy Facilities Siting {Board] for the rights to exercise
the power of eminent domain.
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[TThe [Special] Commission concurred in the need for the power of
eminent domain with respect to oil pipelines because it felt that since
a pipeline could go through thirty or forty communities, it would be

-difficult to imagine that the communities would have appropriately
‘zoned areas contiguous to cach other.

Sixth Report at 11-12. The Siting Board concurred in the need for the power of eminent domain for

oil pipelines (id. at 12). Subsequently, Chapter 468 of the Acts 1976 empowered the Sltlng Board

- with the jurisdiction to exercise eminent domain for oil plpehnes

As evidenced by this extenswe, well docmnented, and deliberate legislative history and
associated legislative effort, we find that the General Court enacted a comprehensive scheme of
legislation cohcerning'the siting of energy facilities and the security of the state’s energy

requirements into the future. In the context of this comprehensive scheme of legislation, an analysis

‘of the statute convinces us that the owner of existing oil pipelines, as well as the owners of HQW oil

pipelines, are entitled to petition for the right to exercise the power of eminent domain pursuant to
GL. c. 164, § 69S. '

Despite.' the existence of this extensive legislative history we find no recorded discussion to
support the more rigid interpretation of § 693 that would grant eminent-domain authority to the

Siting Board limited to new pipelines only. See Town of Oxford v. Oxford Water Company, 391

Mass. 581, at 592 (1984), citing Attorney General v. School Comm. Of Essex, 387 Mass. 326, 336,

439N.E.2d 770 (1982) (The words of a statute should not be read 11tera11y if to do so would be
mconsxstent with the legislative 1ntent) To the contrary, we find that the legISIatlve intent of the
overall legislation descrlbcd above, and specifically G.L. c. _164, § 698, was to create a
comprehensive scheme for the Siting Board to review and approve the siting of proposed eﬁergy :

facilities, and to grant eminent domain, where necessary, to facilitate the long-term energy security

of the Commonwealth, Logically this scheme should include both existing and new oil pipelines.?

Given the legislation’s comprehensive nature, we are convinced that the term “new
pipelines” should also apply to those legal rights, usually an easement, necessary to allow.
the continued operation of existing pipelines. This is the situation in the present case,
Mobil’s easement in P& W’s property has lapsed, although the pipeline remains intact,
Consequently, while it is not necessary for Mobil to lay new pipelire, it is necessary for
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As discussed above, it is reasonable that in such a major legiélative enterprise as the
~ development of an entirely new Siting Board and the creation of its attendant statutory at_ithority
there may be some oversights or gaps in the resulting statutory provisions. However, it would be a
- disservice to thét enterprise to interpret its provisions without reference to the overall intention of
the legislative scheme.*
7 | With regard to Whether the 120 foot segment of pipeline at issue comes within the Siting
Board’s jurisdiction, we agree with Mobil that the Siting Board has jurisdiction under G.L. c. 164,

§ 69S, as circumstances may require, for the entire 65-mile portion of the pipeline in Massachusetts,
or any segment of the pipeline located within Massachusetts. Segments of less than one mile fail
within the Siting Board’s jurisdiction as long as the entire length of the pipeline 1s longer than one
mile. P&W’s assertion that the 120 foot segment is not of sufficient length (i.e., over one mile) to
be Included in the definition of an oil facility is inconsistent with the broader statutory intent, as-

‘described above, to site and to facilitate the long-term energy security of the Commonwealth.

]
i

Mobil to acquire a new easement so that the existing pipeline may continue to _opérate..
The Siting Board is not persuaded by P&W’s argument that the Board has eminent
‘domain authority for new pipelines but that it lacks such authority necessary to maintain
the operation of existing pipelines. The Board’s statutory purpose, to “provide a reliable
energy supply for the commonwealth with a minimum impact on the environment at the
lowest possible cost,” should not be undermined by an unnecessarily narrow
mtcrpretatlon of the relevant statute.

_ Tt may be that the General Court simply did not anticipate that an oil pipeline, such as the
one at issue in this.case, would require eminent domain authority after it has already been
~ built. This assumption may have been reasonable at the time, but as this case now
- demonstrates, not entirely presc;1ent

s Bl
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'IV. DECISION

For the reasons set forth above, the Siting Board hereby concludes that it does ha\-/e

jurisdiction to exercise its eminent domain powers for the 120 foot pipeline segment owned by the

- petitioner, Mobil Pipe Line Company, and located undemneath land in Oxford, Massa_ghusetts, said

" land being owned by Providence and Worcester Railroad Cdmpany.

j\%ﬁﬂm By sl

Stepheh H. August Robert J. Shea
Presiding Officer ' . Presiding Officer

- Dated this 25" day of January 2008
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APPROVED by the Energy Facilities Siting Board at its meeting of January 24, 2008, by the
members and désignees_present and voting. Voting for approval of the Tentative Decision, as
amended: Ann Berwick (Acting EFSB Chairmar_lfDesignee for Ian A. Bowles, Secretary, _
Executive Office of Enérgy & Environmental Affair‘_s); Rob Sydnéy, Designée‘ for P_hilip Giudice,
Commissidner (Division of Energy Resources); Laurie Burf, Commissioner (Depaﬂ:ﬂent of
Ehvironmemal. Protection); April Anderson Lamoureux, Designee for.D‘anieI O’Connel, Seéretary
of the Executive Office of Housing & Economic Development; and Carolyn Dykema, Public

Member. Voting against the approval of the Tentative Decision, as amended: Paul J. Hibbard,

. Commissioner DPU; Tim Woolf, Commissioner DPU; and Dan Kuhs, Public Member.

Ann Berwick, Acting Chairman
Energy Facilities Siting Board

Dated this 28® day of January, 2008 -
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Appeal as to matters of law from any final decision, order or ruling of the Siting Board may
be taken to the Supreme Judicial Court by an aggrieved party in interest by the filing of a written
petition praying that the order of the Siting Board be modified or set aside in whole or in part.

Such petition for appeal shall be filed with the Siting Board within twenty days after the date
of service of the decision, order or ruling of the Siting Board, or within such further time as the
Siting Board may allow upon request filed prior to the expiration of the twenty days after the date of
service of said decision, order or ruling. Within ten days after such petition has been filed, the '
appealing party shall enter the appeal in the Supreme Judicial Court sitting in Suffolk County by

filing a copy thereof with the clerk of said court. (Massachusetts General Laws Chapter 25, Sec. 5;
.Chapter 164, Sec. 69P).
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1997 Restructuring Act

AAls
ATHA

- ALOHA

ANSI
BANCT

" BACT

BELD

BWSD
CELT
CEMS -

CO
- CO, -

CTG

- CZM

dB
dBA

~ Department

DOMSB
DOMSC

D.TE.
EFSB
EIS
EMF
EPA

- EPC

- Council

ABBREVIATIONS -

“the 1997 Electric Reétructuring Act” (Chapter 164 of the Acts
of 1997)

Allowable Ambient Levels

'American Industrial Hygiene Association

Acrial Locations of Hazardous Atmd_spheres
American National Standards Institute

Best Available Noise Control Technology
Best Available Control Technology

| rBra'in‘tr.ee- Electric Light Department

Braintree Water and Sewer Dgpartmeht |

C'apacity, Energy, Loads, & Transmission (yearly repm‘tsprovidéd
by NEPOOL)

Continuous Emission Monitoring System |

carben monoxide

carbon dioxide

combustioﬁ turbine generator

Massachusetts Office of Coastal Zone Management

‘decibels, unweighted

A-weighted decibel-
Dgpértme"n_t of Public Utilities

Decisions and Orders of Massachusetts Energy Facilities Siting
Board . - A '

Decisions and Orders of Massachusetts Energy Facilities Siting

iDepartmeht of Telecommunications and Energy

Energy Fécilities Siting Board

Environmental Impact Statement

electric and magretic field

United States Environmental Protection Agency

Engineering, Procurement and Construction
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ERPG
EOEEA
FCM

- FEMA

GEP
£pd
gr/ccf
GWh
H,SO,
Hz

ICAP

ISO-NE
LAER
kv

Lso
Ly

n
L,

Lt

| Light Department

LSCSF
MAAQS
MDEP
MEPA
MHC
MHD
m/s

Mg
mG

Emergency Response Planning Guidelines

Executive Office of Energy and Environmental A ffairs

‘Forward Capacity Market

Federal Emergency Management Agency .

Good Engineering Practice

gallons per day |

grains per 100 cubic feet

gigawatt-hours

sulfuric acid

hertz (cycleé pér second)

Instalied Capacity

Independent System Operétor of New England
Lowest Achievable Emissions Rate

kilovolts

“sound level exceeded 90 percent of time

24-hour A-weighted equivalent sound level with a.10 decibel

penalty applied to nighttime levels
time—averaged sound levels |
maximum sound levels

Braintree Electric Light Department

. Land Subject to Coastal Storm Flowage

Massachusetts Ambient Air Quality Standards
Massachusetts Department of Environmental Protection
Massachusetts Division of Marine Fisheries

Massachusetts Environmental Protection Act

- Massachusetts Historical Commission

Massachusetts Highway Department
meters per second
microgram

milligauss
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' NAAQS

NEPA
NEPOOL

NOAA
NOx
NO

' NSPS

NSR

'NSTAR

Pb
PM-10
Potter 11
ppm
ppmvd.
PSD

- million gatlons per day

milligrams per kilogram

milligrams per liter

Massachusetts Historical Co_mmissibn
mean lower low water

millimeters

million British thermal units

- miles per hour

mega-volt-amperes
mega-volt-amperes-reactive

megawatts

megawatt-hours

Massachusetts Water Resources Auth_ofity
flitrogeﬂ gas .

National Ambient Air Quality Standards
National Environmental Policy Act

New England Power Pool

-ammonia

National Oceanic and Atmosphieric Administration

nitrogen oxides

- Nitrogen oxide

New Source Performance Standards
'New Source Review

NSTAR Electﬁc Company

lead -

_ particulates

95 MW combined-cycle unit at Potter Road |
parts per million
parts per million volumetric dry

Prevention of Significant Deterioration
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RFI
RGGI
ROW
RSP
SCR
SILs
SIS

| Siting Board

S0,
SPCC
TELs

tpy

TPS
TSP
ULSD
Vim
voC

Watson Station

. Request for Information

Regional Greenhouse (Gas Initiative

_right-of-way

Regional System Plan
Selective Catalytic Reduction |

Significant Impact Levels

'System Impact Study
' Energy Facilities Siting Board

sulfur dio&_cide

- Spill PreVer.lti.cin,‘ Control and Countermeasure Plan

Threshold Effects Exposure Limits

tons per year

- Technology Performance Standards

Total Suspended Particulates
ultra-low sulfur diesel oil
volts per meter

volatile org_anib compounds

. proposed generating facility
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. Pursuant to G.L. c. 164, § 69]%, the Energy FaClllthS Siting Board (“Siting Board”)
hereby APPROVES, subject to the conditions set forth below, the petition of Bra_lntree Electric
Light Department for approval to construct a 116 megawatt (“MW”’) simple-cycle, dual fuel
{natural gas and ultra-low éulfur diesel oil (“ULSD”)) electric generating facility in Braintree,
Massachusetts. The Siting Board also grants Braintree Electric Light Department exemption

from certain provisions of the Town of Braintree Zoning Bylaws.

I INTRODUCTION |
— A Summa;r}[- of the Proposed Project
~ Braintree Electric Light Départinent (“BELD” or the “Light Department”) is a

municipally-owned electric department that was established by two town votes in 1891 pursuant
to St. 18_91; ¢.370, § 2. BELD is proposing to construct a 116 MW quick-start, simple—cyole,
dual-fuel (natural g'as and ULSD.oi_l) elootric generating facility (‘-‘Watson Station”) on
approicimately two acres of a 23-acre parcel on Potter Road owned by the Town of Braintree, and
currently under the control of BELD (Exh, BELD <1, at 1-1, 1-17). The Potter I generating station
formerly stood on the same two-acre portion of the BELD Potter Road property (id. at 1- 3) :
BELD also has a 95 MW combined-cycle generating unit (“Potter II”) operating at the Potter
Road property (1d at 1-6)..

‘ BELD stated that the proposed fac111ty would be located on the western bank of the
Weymouth Fore River in East Braintree (id. at 1- 17) The property is accessed via Potter Road, a
1700-foot-long two-lane road which intersects with Route 53 _(Qumcy Avenue) (id.). ‘Directly to |
the north and west of the property is the CITGO maﬁne petroleum terminal (id.). The 775 MW
Fore River Station 1s also located directl.y to the north, across th_e Weymouth Fore River in the
Town of Weymouth (id.). Residential areas in Weymouth are located across the Weymouth Fore
River to the northeast and east while r331dent1al areas in Braintree are located to the southeast

and south of the proposed facﬂlty (id.).

Pottef I was deoommissionéd in the 1970s and later was demolished in 2007 (Tr. 1, at
38).
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BELD stated that the proposed facility would consist of two Rolls Royce Trent 60 WLE
gas turbine generators, each with an associated inlet air filter, Selective Catalytic Reduction

(“SCR”) system, ammonia injection skid, exhaust stack, main step-up transformer, auxiliary

transformer and switchgear (id. at 1-25). The proposed facility would also include a two-story.

control center (approximately 50 feet by 100 feet), a gas compressor station (approximately 50
feet by 50 feet), a trailer mounted demineralizer system, lube oil cooling skid, a 400;000 gallon
demineralized water storage tank and a 15,000 gallon ammonia storage tarik (1_4_ at 1-25; Exh.-
EFSB-HS-2, Att. at 2-12, 2—'14).. Two enclosures for the continuous emissions monitoring

syétem (“CEMS”) would be located at the base of .the gas turbine exhaust stacks (Exh, BELD-1,

at 1-25).

The Light Departmient indicated that electricity generated by the proposed facility would

~ be conveyed to its existing on-site 115 kilovolt (*kV”) switchyard (id. at'1-3). BELD indicated

that two existing underground 115 kV transmission lines connect its sw1tchyard w1th two -

NSTAR transmlssmn lines which are part of the reg;onal power gnd (1d.). BELD 1dent1ﬁed the 7

NSTAR transmlssmn lines as 115 kV transmission lines #478- 502 and #478 509 (1d)

Anc111ary facilities include a 300 foot 115 kV overhead transmission line to connect the
main step-up transformers to BELD substatlon (Exh. BELD-1, at 1-28). Other associated
facilities include a new high pressure gas line to be installed from the existing stub on the

Algonquin Gas _Transpprtation line to the new gas meter building (id.). The stub is located about

100 feet to the east of BELD’s employee parking lot (id.). The existing approximately 1600 foot

distillate oil supply line from the CITGO marine terminal to Potter II would be upgraded to serve

the proposed facility (id.). B
According to BELD’s proposal, the Town of Braintree would connect the'ﬁroposed

fdcility to the Town water and sewer lines which traverse the Potter Road site. The vdater ling.

connection would supply the demineralizing. system as well as potable water for the.control

bulldmg (1d).
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B. . Procedurél History

On February 1, 2007, BELD filed a petition (“Siting Petition”) pursuant to G.L. c. 1.64,
§ 69J'. with the Siting Board to construct, operate and maintain a 116 MW simple-cycle electric
generating facility and associated ancillary facilities in the Town of Braintree. On February 21,
2007, BELD filed a sééond petition (“Zoning Petitioﬁ”) pursuant to G.L. c. 40A; § 3 with the
Department of Pﬁblic Utilities (“Départment”) for approvallof specific exerptions as well as a
pomprehenéive exemption from the operation-of the Town of Braintree Zoning Bylaws relating
to the proposed facility.> On March 2, 2007, the two matters were consolidated for review by the
Department pﬁréuant_to G.L.c. 25, § 4. The Siting Board formally commenced the consolidated
proceeding with a public comment hearing on the Light Départment’s petitions in the Town of
Braintree on March 29, 20073

Two pet1t10ns to intervene were filed and the Presiding Officer 1ssued a ruhng denymg
petltmn to intervene but granting two petitioners, Ruth Kingsley and Roxi Rose, limited
participant status in the proceeding on April 23, 2007. On May 24,2007, BELD submltted its

_d1rect case, in the form of written preﬁled direct testimony, of four witnesses: (1) Theodore A.

Barten P.E., Managing Principal of Epsﬂon Assomates Inc.; (2) William G. Bottiggi, General
: Manager of BELD; (3) Mayhew D. Seavey, Jr., a pr1n01pal of PLM Electric Power Engmeermg,
- and (4) Dr. Peter A. Va_lberg, a principal of Gradient Corporation. . The Siting Board held

. evidentiafy hearings on July 12, July 27 and August 3, 2007. ) Over one hundred and forty
exhibits were entered into the evidentiary record. BELD filed a brief on September 21, 2007. 7

C. Jurisdiction and Scope of Review
BELD filed its petition to construct the proposed generating facility in accordance with

G.L.c. 164, § 69J%. Pursuant to G.L. c. 164, § 69J%, no Applicant shall commence construction

| By letter to the Siting Board dated 'Febi'uary 1, 2008, BELD withdrew its request for a
comprehensive zoning exemption.

Siting Board staff, including the Pres1d1ng Officer; also conducted a site visit on the same
- day as the pubhc comment hearing.
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. of a “generating facility” unless a petition for approval of construction of that generating facility

has been approved by the Siting Board. Pursuant to G.L. c. 164, § 69G, a jurisdictional
“generating facility” is defined as “dny generating unit designed for or capable of operating ata

gross capacity of 100 megawaits or more, including associated buildings, ancillary structures,

transmission and. pipeline intercormections that are not otherwise facilities, and fuel storage

facilities.” Because the proposed facility is capable of operating at a gross capacity of 100 MW
or more, it is a “generating facility” requiring Siting Board‘approval'undorf G.L.c. 164, § 69]Va.
In accordance with G.L. c. 164, § 697 ¥4, before approving a petition to construct a

generating facility, the Siting Board must determine that the applicant has met five requirements.

First, the Siting Board must determine that the applioant’s description' of the site selection
process used is accurate (see Sectlon I, below). Second, the Siting Board must determlne that
the applicant’s descrlpt1on of the proposed generating facility and its onv1ronmenta1 1mpacts are
substantially accurate and complete (s¢e Section IIT, below). Third, the Sltlng Board must
determme that the proposed generatmg faoihty will minimize environmental 1mpacts con31stent
with the minimization of costs assomated with mitigation, control, and reduotlon of the
environmental impacts (see Sections IILB through L], below.) Fourth, the Sltmg Board must

determine that plans for construction of the proposed generating facility are consistent with

~current health and environmental protection policies of the Commonwealth and with such energy

p‘olicies-r as are adopted by the Commonwealth for the specific purpose of guiding the decisions of

- the Board (see Section HLK, below). Finaily, if the expected emissions from the proposed

fa0111ty do not meet the apphcable technology performance standard, the Siting Board must
determine, based on a comparison with other fossil fuel generatmg technologles that the
proposed generating facility on balance contributes toa rehable, low-cost, diverse regional |
energy supply with mmimal enﬁironmental impacts (see Section IV, below). Sjou'thorn Energy
Kendall, 11 DOMSB 255, at 270-271 (2000). |
| BELD filed 1ts petition for an 'oxemption from the Zoning Bylaws of the Town of
Braintree in accordance with G.L. c. 40A,‘§ 3. Pursuant to G.L. c. 404, § 3, the Depa’ftment is’

authorized to grant exemptions “in partlcular respects” from the operation of a municipality’s
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zoning ordinance or by-laws forlands or structures used, or to be used, by a public service
éorporation if: '

upon petition of the corporation, the [Department] shall, after notice given
pursuant to section eleven and public hearing in the town or city, determine the
exemptions required and find that the present or proposed use of the land or
structure is reasonably necessary for the convenience or welfare of the public . . .

: Accord1ng1y, a petltloner seeking exemptlon from a local zoning by—law pursuant to G.L.
c. 404, § 3 must meet three criteria. First the petltloner must quallfy as a public service

corporat;on. Save the Bay v. Department of Public Utilities, 366 Mass. 667 {(1975). Second, the

petitioner must establish that it requires a zoning exemption(s). Boston Gas Company, D.T.E.

00-24, at 3 (2001). Third, the petitioner must denonstrate that its present or p_ropose.d. use of the

“land or structﬁre: is reasonably necessary for the public convenience _or; welfare, Massachusetts
Elecuéc Company, D.T.E. 01-77, at 4 (2002); Tennessee Gas Pipeline, D.T.E. 01-57, at 3-4
(2002). |

0.  SITESELECTION
A Standard of Review.

G. L. c. 164, § 69JV requires the Siting Board to determine whether an applicant’s
description of the site selection process used is accurate. An aceurate description of an
app‘licaﬁt’s si'té selection process shﬁll include a complete description of the em'rironmeﬂtél,-
reliability, regulatory, and other considerations that led to the applicant’s decision to pursue the

project as proposed at the proposed site, as well as a description of other sitihg and design- _

- options that were considered as part of the site selection process.

The Siting Board also is required to determine whether a proposed facility provides a

 reliable energy supply for the Commonwealth with a minimum impact on the environment at the

lowest possible cost. G. L. c. 164, § 69H. To accomplish this, G. L. c. 164, § 69J% requires the
Siting Board to determine whether “plans for the construction of a proposed facility minimize the

environmental impacts consistent with the minimizati_on of costs associated with the mitigation,

~ control, and reduction of the environmental impacts of the pi‘oposed generating facility.”
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‘G.L. c. 164, § 69J%. Site selection, together with project design and mitigation, is an integral

part of the process of minimizing the environmental iinpacts of an energy facility. The Siting
Board therefore will review the applicant’s site selection proeess in order to determiue whether
that proc'ess_contn'butes to the minimization of environmental impacts of the proposed proj ect
and the costs of miti‘gatin_g, controlling, and reducing such impacts. In making this
determination the Siting Board also will consider, consistent with its broad mandate urlder

G.L.c. 164, § 69I—I the reliability, regulatory, and other non-environmental advantages of thé

proposed site.

B. Descrlp‘uon
~ The Light Department described limitations on its- ab111ty to acquire sites fora proposed

prOJect '(Exh. BELD-1, at 3-1). The Light Department stated that it is amun1c1pa1 hght

: department and 1s therefore, by G.L. c. 40, § 3, unable itself to purchase, sell or hold title to real _

rproperty (id).* BELD stated that it is unlike private developers or regulated utilities in that it
- _cannot seek out sites to purchase, eifher yvithin or outside 'th'e.Town of Braintree (id. at 3-2)7. l The .
Light Department therefore determined that its universe of possible sites is limited to larger
parcels already owned by the Town of Brainitree and placed within BELD’s custody and control
for utility purposes (id.). - ) o '
The Light Department indicated that it has two available parcels for the proposed project,
‘a 23-acre eite on Potter Roa'dand a 1.5 acre siie on Allen Street., lbloth in Braintree (id.; Exh.
EFSB-S-12). The Light Departmenl indicated that other parcels eontrolled by BELD would not
be suitable for'the-proposed proj‘ect.due to their small size and present use for essential
transmission and distribution purposes (Exh. BELD- 1‘, at 3-2). The Ligﬁt Department therefore
evaluated siting the proposed proj ect at either its Allen Street or Potter Road parcel .(& at 3-2 to
3-14). With respect to the Potter Road location, the Light Depar_tment evaluated two sites, an

- According to BELD, a parcel first must be acquired by the Town of Braintree; the Town
then may vote to place it within the custody and control of the Light Department for the
-purpose of BELD’s operations (Exh. BELD-1, at 3-1). The Light Department stated that
the Town of Braintree retains title to the properties it acquires for BELD’s use (id.).
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alternate site on the south side of the property, and its preferred site, two acres at the northwest
comer of the property, cuxrently occupied by Potter I, a decommissioned generating plant (id. at
3-8).

The Light Department evaluated each site on the basjs of 12 factors relative to ease of site
development and interconnection, community and environmental impacts, and operations and
reliability (Exh. BELD-1, at' 3-14). These factors included the availability of land (2-acre
minimum), the availability or proximity of each of ﬁve‘interconneotion‘ requirements -- natural
gas, eléctrie lines, fuet oil, water, and wastewater - thie amount of fill and grading required on

site, noise control considerations, compatibility with existing or planned site use, proximity to

 residences, wetland resource impacts, visual considerations and the efficient use of personnel and

security (id.). With respect to the category of operatlonal/rehablhty con31deratlons the Light
Department evaluated one factor, the efﬁ01ent use of personnel and security (id. at Table 3-1).
The Light Department used a qualitative rating format® to compare the relative merits of the three
sites for each of the 12 factors (id. at 3-14).

The Light Department considered two sites at the Potter Road property for its proposed

- project -- the preferred site and the alternate Potter Road site (Exh. BELD-1, at 3-8). The Light

Department asserted that its Potter Road property would be an excellent locatlon for a 100 MW

- generation project for a number of reasons (id. at 3-7 to 3-8). The Light Department stated that

the property is presently used for power generation and currently provides on-site access to a
suitably s1zed 115 kv svvltchyard a 24 1nch high pressure interstate natural gas pipeline, and
Town water and sewer connectlons (1d at 3-7). The Light Department 1ndlcated that the 51te also :

offers a dedicated access road and the availability of ULSD via direct pipeline from an adJolmng

5 The Light Department rated as plus (+) a site it considered advantageous with respect to a.

given factor, as zero (0) a site it considered neither advantageous nor disadvantageous,
" and as minus (-) a site considered disadvantageous {Exh. BELD-1, at 3-14 and Table 3-1).
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“marine petroleam terminal and storage facility (id.). The Light Department indicated that

BELD’s plant operations, maintenance and engineering staff are headquartered on the site, and

asserted that this would offer the opportunity for further efficiencies with respect to the proposed
project (id.). o

The Light Departmerit stated that the area surrounding its Potter Road property includes a

- mix of industrial, commercial, urban and suburban residential land uses (Exh. BELD-1, at 3-7to

3-8). The Light Department indicated that found to the north, west, and northwest are industrial

- and commercial uses, including: a marine petroleum terminal; a former shipyard now used in part

for storage of new automobiles and in partas a Siudge peiletizing facility; a biofuels proce_ssing
plant; an electric transmission sWitchihg- station; and, a 775 MW dual—fuel, ébmbined-cycle

_ generating facility (id. at 3-7 to 3-8). The Light Department indicated that residential areas lie to
the northeast, east, and south of the Potter Road property (id. at 3-8). The Light Department

. stated that residences to the northeast and north are approximately 2,000 feet away, across the

Fore River, and that a wooded area separates the Potter Road property from residences to its

~ south (id.).

The Light Department stated that its preferred site, in the northwest. correr, had
“previously been the location of BELD’s Potter 1 generating plant (Exh. BELD-1, at 3-8; Tr. 1, at
38). The Light Department stated that within the Potter Road property, the préferred site would

maximize the distance between the proposed facility and residences abutting the Potter Road

- property to the south (Exh. BELD-1, at 3-8). The Light Department stated that the distance to

those homes from the site would range from 650 fect near the southeast corner of the Potter Road.

' .property boundary, 800 feet near the boundary to the south, and 1,050 feet near the sOuthea.st‘

corner (id.). The Light Department indicated that the preferred site, though disturbed and
félatively level, would require fill to raise it from 11 feet to 14-15 feet above sea level V(Na-tional
Geodetic Vertical Datum}) (51_,) The Light Department indicated that it would raise the site to
ensure construction of the pr_oposed' project above the 500-year flood zone (id.).

The Light Department stated that the alternate two-acre Potter Road site, located at the
south side of the property, would avoid Land Subject to Coastal Storm Flowage (“LS'CSF”) (Efch.
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BELD-1, at 3-9 to 3-13).* The Light Department indicated that the alternate Potter Road site
abuts a single home to the southeast and additional residences to the west and south (id.). The

Light Department stated that the alternate site is currently undeveloped and well Vegetated;

: atlding that the vegetation at this location helps to buffer residents along Glenrose Avenue to the

south of the Potter Road property from the visual and noise impacts of BELD’s existing
operations there (id.). The Light Department indicated that construction would necessitate
“completely clearing vegetation from the area, and would therefore result in reduced mitigation of

visual and noise impacts to Glenrose Avenue residents (ﬁ).- The Light Department indiéated, in

| addition, that the proximity of the proposed facility to residences would both increase visual and

- noise Impacts requiring mitigation and make their control. more difficult and costly (id.). The
Light Department also stated that the alternate Potter Road site would likely‘involve fewer visual

| impacts than the preferred site for residents to thé north, across the Fore Riverin Weymouth (id.;
Exh. .EFSB-S-13).7 The Light Department indicated, however, that the alternate Potter Road site

would involve longer natural gas and ULSD connections, with proportionately greater cost, than

| would the preferred site (Exh. BELD-1, at 3-9 to 3—13).' The Light Department stated that, unlike

the preferred site, the alternate Potter Road site would not allow shared use of water and sewer

 utilities that serve existing BELD facilities at the Potter Road property (id.).

The Li'ght D:epartment stated that the Allen Street site, at less than two acres; while largg :
enough to ‘accommodate the ﬁroposqd facility, would have inéut‘ﬁcient space for layctown and
parking (Exh. BELD-1, at 3-6). The Light Department indicated that other difficulties with the

| Allen Street site include: the need to raise the ele\tation of the site if us‘éci for -powergcneratior-l
due to its location within a Federal Emergency Management Agency (“FEMA”) mapped 100-

year flood zone; its distance from existing electric transmission and natural gas interconnection

6 "~ LSCSF is deﬁned at 310 CMR 10.04 as Iand subject to inundation caused by coastal
storms up to and including that caused by the 100-year storm, surge of record or storm of
record, whichever is greater (Exh. BELD-1, at 4-46).

The Light Department stated that its calculations indicate that stack height for the

proposed facility would be lower at the alternate Potter Road property site than at the
preferred location (Exh. BELD-1, at 3-13).
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points and ULSD supply;® and its proximity to residences to the north and south, entail-ing

- mitigation concerns for noise and visual impacts of the proposed project (Exhs. BELD-1, at 3-6

to 3-7; EFSB-S-1; EFSB-S-2; EFSB-S-3'; EFSB-S-4§ EFSB-S-5; EFSB-S-6). The Light
Department aiso 'statt_ad that 1t would have to add operation, security, and mainténance staff at
Allen Street, but that such personnel aﬁd systerﬁs were already in place at'the.P_otter Road
prOperty.(Exhs. BELD-1, at 3-7; EFSB-S-S). The Light Departmént furthér asserted that use of
the Allen Street parcel for the proposed project would be iniconsistent with the Town of
‘Braintree’s Master Plan, which calls for the integration of the Allen Street property with ex1st1ng
publicly-owned open space (Exh. BELD-1, at 3-7). '

C. - Analysis

The record shows that BELD conducted an in-depth evaluation of hree sites, a 1.5-acre
site at thQ Light Department’s Allen Street. property and two 2-acre sites within the confines of
the Light Department’s larger Pottér Road property. BELD eliminﬁted all but t.hese three sites,
based primarily on BELD’s status as a municipal li ght department, dependent on the Town of

Braintree to undertake any acquisition and control of Town property, if not currently in Town

. ownership, for BELD’s purposes. The record shows that BELD identified and consi'dered' a

range of alternative locations for construction of its proposed project, given operating constraints
related to site acquisition and control. ‘
The Light Department has presented its siting criteria and a matrix showing BELD’s

application of these criteria to the three identiﬁe& sites. The criteria are reasonable.. In applying

 the criteria, the Light Department has shown the proposed Potter Road site to be comparable fo

the Allen Street site with respect to' two criteria -- wetland resources and proximity to water

8 " The Light Department stated that Allen Street is approximately one mile from BELD’s’
existing 115 kV switchyard and 800 feet from the nearest high pressure natural gas
pipeline on Shaw Street (Exh. BELD-1, at 3-6 to 3-7). The Light Department indicated
that the Allen Street parcel lacks ready access to a source of ULSD (id.). BELD stated it
would therefore have to truck ULSD to the Allen Street property and build ULSD storage
at the site (id.).
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supply and wastewater interconnects -- and shown the proposed Potter Road site to be preferable

to the Allen Street site with respect to all other criteria examined. The Light ‘Departrnent-has

shown the alternate Potter Road site to be preferable to the preferred 'site with respect to one
criterion, wetland resources, and ccl).mparable torthe preferred site with respect to two c_n'te‘rial-'—
proximity to electrié interconnects and amount of fill/grading required on site, but has shown the
proposed Potter Road site to be preferable ‘to the alternate Potter Road site with respect to all

other criteria. The Sitiﬁg Board finds that the Light‘ Departmcnf’sﬁ description of the Site selection

process used is accurate.

The Light Department has ideﬁti_ﬁed advantages of using BELD’s existing infrastructure
at the Potter Road property. The S_iting Board notes that reuse of ﬁreviously disturbed sites and
use of existing infrastructu—re can .limif many of the environmental ifnﬁacﬁts associated with
industrial development. ‘While the Siting Board notes that _th'e.be'néﬁts of such an approach are
necessarily site and facility spe_c:i’ﬁc_; the Siting Board agrees that in the present case thé scale,
nature, and physical atti’ibuteé of the proposed project are consistent with the éxistihg use of the
Light Department’s Potter Road property. |

The Light Department’s consideration of the size and transmission constraints of the site
as part of its decision to pfopose a singlé-cyéle peaking facility, rather than a combinéd;'c'ycle
facility, is appropriate. -Fu,rthérmore,becé.ﬁse- the proposed facility would operate as a -peaking
unit, it would most likel_y avoid conﬁbuting to night noise impécts in an area already _Subj ect to
noise i.mpact's from a nearby base-load facility, the 775 MW Fore River Generating Station. |

The record shows that the Light Department would need to minimize, through design or

‘miti gation, environmental impacts that the proposed project would likely have in its vicinity; the

‘record also shows, however, that location of the proposed project at the preferred site would, on

balance, minimize 1ts env1ronmenta1 1mpacts These issues are discussed in Sectlons 1L B

* through J, below Accordingly, the Siting Board ﬁnds that the nght Deparl:ment s site selection

_process resulted in the selection of a site that contributes to the minimization of env1ronmental

impacts and the costs of mitigating, controlling, and reducing such impacts.
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M. ENVIRONMENTAL IMPACTS

. A. Standard of Rev1ew |

G L.c. 164 § 691Vi requires the S1tmg Board to determine whether the plans for
construction of a proposed generating facility minimize the env1ronmenta1 1mpacts of the
proposed facility cohsisten't'- with the minimization of costs associated with the mitigation,
control, and reduction of the environmental impacts of the proposed generating facility. In order

to make this determination, the Siting Board assesses the impacts of the proposed facility in eight

. areas prescribed by its statute, including air quality, water resources, wetlands, solid waste, visual
'impaets, noise, local and regional land use, and health, and determines whether the applicant’s

: desCription of these impacts is accurate and complete G.L.c. 164, § 69]Va.

" The Siting Board also assesses the costs and beneﬁts of options for m1t1gatmg,

_"-controllmg, or reducing these impacts, and determmes whether mitigation beyond that proposed

by the applicant is required to minimize the env1ronmen_tal impacts of the proposed facility
consistent with the minimization of costs associated with the mitigation, control and reduction

of the env1ronmenta1 1mpacts of the proposed generatmg facility. Compliance with other

'agenc1es standards does not estabhsh that a proposed facility’s env1ronmental impacts have been ,

mlmmlzed.

‘Finally, the Siting Board assesses any tradeoffs that need to be made among conflicting
environmental impacte, particulaﬂy where an option for mitigating one type of impact has the
effect of increasing another type _of impact. An essessment of all impacts of a facility 1s
hecessary to defennine whether an appropriate balance isrlaehieved both among conflicting

environmental concerns and between environmentadl impacts and cost. A facility proposal which

-achieves this balance meets the Siting Board’s statutory requirement to minimize environmental

impacts consistent with minimizing the costs associated with the mitigation, control, and

reduction of the environmental impacts of the proposed generating facility.
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B. Air Quality
This section describes emissions and impacts of the proposed facility, complitmoe with-

existing togulettions, and emission offsets proposed by the Light Department.

1. Aoplicable Regulations

The Light.Depar_tment indicated that regulations governing the air impacts of the
propoééd facility include National Ambient Air Quality Standards (“NAAQS”) and

: Massachusetts Ambient Air Quality Stghdards (“MAAQS”);’ New Source Review (“NSR”)

réquirements; Prevention of Significant Deterioration (“PSD”) requirements; and New Source
Petfofmanoe Standards (‘.‘NSPS”) for criteria pollutants (Exh. EFSB-HS-2, Att. at 3-1 to 3-2;
BELD-l, at 3-1to 3-2). The Light Departinent indicated that all areaé of the cotln_try are
clafssiﬁéd as “attainment,” “noo-attajnment,’-’ or ‘.‘unclassiﬁed” with tespect to NAAQS for six

criteria .pollutants: sulfur dioxide (““SO,™), particulates (“PMIO”),‘O nitrogen dioxide (“NO,”),

- carbon monoxide (“CQO”), ground level ozone, and lead (Ex'h. EFSB-HS-2, Att. at3-1to 3-5).
* According to.the Light Department, NSR applies to non-attainment criteria pollutants exceeding

| certain emission thresholds (id at 3-2); PSD applies to attainment (and unclassified) pollutants

excecdmg certain emission thresholds (id. at 3-2 to 3-3); and NSPS apply to pollutants on the

~ basis of process or source category (id. at 3-6 to 3-7).

The Light Department stated that Massachusetts regulatlons for Air Plans Approval
require Best Avallable Control Technology (“BACT”)“ for each regulated pollutant (ld at3-7 to

The Massachusetts Department of Environmental Protection (“MDEP”) has adopted the

NAAQS limiits as MAAQS (Exh. EFSB-HS-2, Att. at 3-1).

10 The Light Department indicated that it understands that the U.S. Environmental
Protection Agency (“EPA”) is in the process of revising the NSR and PSD thresholds for
PM, ;, but that until the thresholds are promulgated, PM,, is to serve as a surrogate to
address the PM, ; requirernents for NSR and PSD (Exh. EFSB-HS-2, Att. at 3-2).

The Light Department stated that “Massachusetts BACT? is based on the maximum
degree of reduction of any regulated air contaminant, which the MDEP determines, on a
case-by—case basis, is achievable taking into account energy, envtronmental and

(continued...)
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3-8). The Light Department stated that volatile organic compounds (“VOC”) and nitrogen
oxides (“NO ’} emissions are regulated as precursors to ozone.(,i,d_, at 3-2). As described in
Section 1IL.B.3, below, the Light Department stated that MDEP requires the facility to have
Lowest Achievable Emissions Rate (“LAER™)"? technology for NO, (__ at 4-1 to 4- 7) The
Light Department stated that the Technology Performance Standards (“TPS’_’) established by the
Siting Board require new facilities either to demonstrate that emissions comply with the TPS
emissions criteria or to provide-data showing that the proposed facility will centribute to a
reliable, low-cost, diverse, regional energy supply with minimal environmental impacts

(Exh. BELD-1, at 2-T). The Light Department stated that, under the Acid Rain Program, the.

EPA requires owners of new plants to hold or acquire SO, emission allowances to offset their

- actual annual SO, emissions (id. at 4-10).

The Light Department described several other air quahty requirements including: a
prohlbmon by MDEP on dust or odor-causing emissions from construction or operation of a
fossil-fuel plant an additional Hmitation on particulate matter emissions from new fossil-fuel
facilities in Massachusetts; and the MDEP air toxics policy (Exh. BELD-1, App. C at 3-8 'and
3—9)..” The Light Department also discussed the Siting Board’s policy relative to offsetting

carbon dioxide (“CO,”) emissions (id. at 4-19; Exh. EFSB-A-6).

{...continued)

economic impacts (Exh. EFSB-HS 2, Att. at 3-7 to 3- 8, 4- 7) BELD further stated that in
- this case, proposed Massachusetts BACT lirhits are equal to the proposed Federal level

BACT and Lowest Achievable Emission Rate requirements (id.).

12  The Light Departm'ent- indicated that EPA defines LAER as “the most stringent emission .

limitation contained in the implementation plan of any State for such class or category of

source, or the most stringent limitation achieved in practice by such class or category of
source” (Exh. EFSB-HS-2, Att. at 4-1 to 4-2).

13 The Light Department also described the MDEP short-term ambient NO, policy
: applicable to sources emitting over 250 tons per year (“tpy”’) of NO,; however, the Light
Department stated that the proposed facility would not be subject to the policy because
the NO, emissions would be less than this emissions threshold (Exh. BELD-1, App. C at
3-9).
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2. Baseline Air Ouahtv

The Light Department mdlcated that it determined background concentrations usmg data

from MDEP air quality momtormg stations in Boston, Lynn, and Milton, approximately 8 to 17

miles from the proposed Watson Station site (Exh. BELD-1, App. C at 4-9). The Light
Department presented data from these air monitoring stations for 2003 through 2005 (id.)."* The
Light Department indicated that the regional air quality measurements were below NAAQS

concentrations each year for all criteria pollutanfs_except ozone, which exceeded NAAQS for the

-8-hour averaging period by 0.012 parts per million (“ppm”) to 0.016 ppm over the identified |

three years (id.). From a regulatory standpoint, the Light Department indicated that the Braintree
area was “unclassified” (treated as attainment) for SO,, NO,, CO, and lead, and estimated to be
in attainment for PM,,, but that the entire Commonwealth of Massachusetts was classified as a

“moderate” non-attainment area for ozone (id. at 4-5 and 4-9).

3. New Facility Emissions, Impacts, and Compliance

The Light Department provided calculated maximum potential annual émissions at the

N Potter Road property of the proposed Watson Station and the existing Potter II generatmg unit

(Exh. BELD-1, at 4-2 to 4-3). The Light Department provided calculations for NO,, CQ, VOC,

. PM,, SO,, CO,, sulfuric acid (F,SO,) mist and lead (Exhs. BELD-1, at 4-3, 4-6; EFSB-A-4).
The Light Department st_ate'd' that it based its potential emissions calculations for the proposed
| _Watson Station on 8,760 hours per year of full load operation, 5,880 hours on natural gas and
- 2,880 hours on ULSD (Exh. BELD-I, at 4-2)."* BELD stated that it calculated emissions for |
' ?oﬁer IT on 12 months’ (8;760 hours) operation on dietillate oil (0.3 percent suifur or,

equivalently, 3,000 ppm sulfur) (id. at 4-3, 4-6; Exh. EFSB-A-4). -

“Observed concenirations were presented for SOZ, NOZ, CO, PM,O, PM2 5, and ozone
(Exh BELD-1, App. C at 4-9). '

15 BELD 1nd1cated that it made its SO, calculations conservatwely, using the sulfur content

of natural gas (23 ppm, versus 15 ppm for ULSD) (Exhs. BELD-1, at 4-2; EFSB-A-1).
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The Light Department stated that since the existing BELD Potter II facility will continue
fo operate as a combined-cycle plant with no increases in operating hours or emissions rates, the
net emissions increase for PSD major modification purposes is the calculated potential emissions
from the proposed Watson Station (Exh BELD-1, App C at 3-3). The Light Department’s
evaluation of PSD apphcablhty for the proposed pl‘Q] ject indicated that PSD review applies for
NO, and PM, since emissions of both pollutants will exceed the PSD significant modification
thresholds (id. at 3-4), The Light Department stated that, in addition to meeting LAER for NO,,
the project must meet BACT for PM,, and NO (1d ).

The Light Department stated that it proposes the following with respect to Massachusetts
BACT, required for each pollutant exceeding thresholds in 310 CMR 7.02: the use of natural gas

as the primary fuel, thus lowering all criteria and non-criteria pollutants compared to other fuels;

the use of ULSD sulfur (0.0015 percent) oil as a secondary fuel that lowers SO and PM,,

‘emissions compared to hlgher sulfur oils; 16 the use of the selected advanced teehnology
“combustion turbine, prov1d1ng a high level of efﬁ01eney and a minimum of mcom_plete

- . combustion, with associated minimization of VOC, CO, and PM,, emissions; and the use of

efficient combustion desigll,and an oxidation catalyst to provide further CO and VOC cmissions

reductions (Exh. BELD-1, at 4-11). _
The Light Department indicated in its dlscusswn of LAER requ1rements that the

proposed Watson Station would be adjacent to, and consrdered a modification of, its existing

Potter I generatlng unit (Exh BELD-1, App. C at 3-2)."7 The Light Department indicated that =

in moderate ozone nonattainment areas (e.g., Braintree), the threshold for applicability of NSR

for nonattainment is 50 tpy for new major sources, and 25 tpy for major modifications (id.). The

16 The Light Department stated that it will also switch its existing generating unit, Potter II,
from 0.3 percent sulfur distillate to ULSD (Exh. BELD-1, at 4-11, n. 7). BELD stated

that this fuel switch will reduce potentiai SO, emissions by 1330 tons tpy (id.):
' BELD stated that Potter II is 2 combustion turbine combined-cycle umt, constructed in

1975, and a major source with respect to NO, due to its potential to emit NO, emissions
in excess of 100 tpy (Exh. BELD-1, at 2-4 and 3-2).
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nght Department indicated that because potentlal VOC emissions of the proposed pI'O_] ect are -
less than 50 tpy,'® nonattainment NSR for VOC is not requlred (1d ).

The Light Department stated that, because potential NOX emissions from the proposed

Watson Station are 58.8 tpy, 1.e., greater than 25 tpy, the proposed project constitutes a major
medification to Potter I and is therefore subj ect to nonattainment NSR for NO, (Exh. BELD—I,

: App. Cat 3-2) (1d.). The Light Department stated, with respect to NO,, that applicable NSR

requirements for nonattainment include application of LAER technology and acquisition of
emission offsets (id.). Offset requirements for major sources of NO, in a moderate ozone
nonattainment region are required at a minimum ratio of 1.26 t0 1 (58.8 X 1.26 = 74 tpy) (id.).

BELD proposes to purchase the necessary NOx offsets from facilities that have generated real

. and quantifiable reductions in emissions by either shutting down equ1pment or controlling
~beyond the regulatory requirement (Exh. BELD-1, at 4-6). For LAER, the Light Department
-proposes water injection and SCR" for combustion of natural gas and ULSD to reduce NO,

" emissions (id. at 4-11).

| - The Light t)epartment stated that applicable NO, standards for the proposed project
turbines under 'NS.PS are 2.3 Ib/MWhr (approximately 42 parts per million, volumetric dry -~
(“ppmvd”)) when firing natural gas and 5.5 1b/MWhr (approximately 96 ppmvd) when firing oil

(id. App. C at 3-6). The.I‘_Ji‘ght Department indicated that emissions of NO, from the project,

0.085 Ib/MWhr (2.5 ppm) when firing natural gas and 0.18 lb/MWhr {5 ppm) when firing ULSD,

. would be 4 percent of the standard on gas and 3 percent of the standard on oil, respectively (id.).

‘The Light Department indicated that sulfur content of both fuels for the proposed project would

also readily meet NSPS SO, limits (id.).”

Potential VOC emlssmns for Potter I are approx1mately 7 6 tpy (Exh. BELD-1 App C at
3-2).

_ The Light Departnient explained that, in the presence of a catalyst, ammonia (NH,)
selectively combines with nitrogen oxides (NO,, NO) to form water (H,0) and mtrogen
gas (N,) (Exh. BELD-1, at 1-38).

20

NSPS SO, limits are 20 grams per 100 cubic feet (“gr/ccf ) of natural gas or 0.05 percent
(contmued )
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With respect to TPS, the Light Department indicated that, as noted above, proponents of
new facilities must either demonstrate that the TPS are met or provide data comparing the

proposail to other fossil-fuel generating technologies (Exh. BELD-1, atf2-1). The Light

- Department presented tables comparing TPS against facility emission rafes,- expressed in

~ Ibs/MWhr at 100 percent load at 50 degrees Fahrenheit (“° F”) for the primary fuel at a proposed

facility (id. at 2-4).' The Light Department presented data for criteria pollutants SO,, NO,,

-PM,/Total SuSpended‘Particulates (“TSP”), CO and VOC, as well as for noﬁ-criteria_ pollutants

(id. at 2-4 to 2-6). _ _ _

The data provided by the Light Department indicated that the i)roposed Watson Station
will meet all of the TPSI for non-criteria pollutants (id. at 2-6). The proposed project’s emissions
of SVO2 and PM,,, however, will each exceed TPS by seven percent; enljssidns,of CO wiil exceed
TPS by 35 percent (id. at 2-4).* The Light Deparﬁnent accordingly presented a comparison,
described in Section IV, below, of the prbposed project aﬁdlother fossil fuel technologies.with

respéct to costs, environmental impacts, reliability, and contribution to diversity (& at 2-6 to 2-

7).

The Light Department indicated that it used AERMOD and SCREEN3, dispersion -

models approved by the EPA, to evaluate projected ambient air quality impacts for its proposed

project (Exh. EFSB-HS-2, Att. at 6-1). As part of its evaluation, BELD compared modeled

2 (...continued) B
~ sulfur by weight in fuel oil (Exh. BELD- 1, App Cat 3- 6) “The estimated sulfur content

of natural gas is 0.8 gr/ccf; ULSD distillate will have a 0.0015 percent sulfur content (id.).

2 BELD indicated that Rolls Royce, manufacturer of its proposed turbine, has‘perf(')rmance '

dataat 9°F, 59°F, and 91° F (Exh. BELD-1, at 2-4, n. 5). BELD stated that for its TPS .
analysis, it used the 59° F case, the closest case to the 50° F condition used by the EFSB
(id). o | '

The Light Department asserted that the proposed Watson Station’s emissions would
exceed TPS for the three identified criteria pollutants for two reasons (Exh. BELD-1, at
'2-6). BELD asserted, first, that the Light Department uséd comparatively conservative
- assumptions in calculating emissions from the proposed project (id. at 2-6 to 2-7). BELD
also argued that simple-cycle technology inherently has a higher heat rate than that of the
base-load, combined-cycle technology on which the TPS were based (id.).

22
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facility emission concentrations to Significant Impact Levels (“SILs™) defined by EPA and
MDEP for criteria pollutants, as well as Allowable Ambient Levels (“AALs”) and Threshold
Effects Exposﬁre Limits (“TELs”) established by MDEP for air toxics (id. at 3-5 to 3-6; 6-1 to 6-
21; Exh. EFSB-A-9). Based on th'js‘compar_ison, the Light Department predicted that facility-
emission concentrations would not exceed SILs, AALs, or TELs (Exh,_ EFSB-HS-2, Att. at 3-5 to
3-6; 6-1 t0 6-21). - |

| The Light Department used atmospheric dispersion modeling of criteria pollutants to
bompare the air quality impacts of the proposed facility at twoldifferént stack heights (Exh.
BELD-1, at 4-13). The Light Department conducted its modeling for the proposed two stacks at

“each modeled height, the proposed height of 100 feet, and the height considered good

~ engineering practice ‘(“GEP"’) for the facility, 202 feet (id.). With respect to the proposed Watson
Station, the Light Départment indicated that 100-foot-high stacks would result in criteria a_ir '
-pollutants at-modele_d ground level concentrations below EPA SIs t'hfesholds (Q, Exh. EFSB-

HS-2, Att. App. C).

4, CO, Offset Proposals

The Light Department indicated that, assuming a 100 percent annual capacity factor and
120 days of ULSD operat'idns', it calculated that annual CO, emissions of the proposed project -
would be 594,937 tons, or 125 Ibs CO,/MMBtu (1,171 Ibs CO/MWhr) (Exhs. BELD-1, at 4-18;
EFSB-A-4; EFSB-A-?;' EFSB-A-18; EFSB-A-19; EFSB—RR—4).

‘The Light Department indicated that, under the Regional Greenhouse Gas Initiative
(*RGGI”) to be implemented by MDEP, BELD would be required to purchase aliov'vances at
auction for .the righf to emit CQO, at Watson Station (Exh. EFSB-A-18). Though the final
fegulations under RGGI are still unavailable, the Light Department indicated that it anticipates
having to use a cap, auction and trade system to mitigate each ton of CO, emitted from its
proposed facility (id.). The Light Department asserted that its compliance with RGGI would
exceed existing EFSB requirements for CO, mitigation (id.). The Light Department indicated

that, absent or in lieu of RGGI, it would be Willing' to contribute to one or more cost—effective‘
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- CO, mitigation programs to offset one percent of the CO, emissions from its proposed project

(Exh. BELD 1, at 4- 18) The L1ght Department stated that it would offset one percent of the
proposed prOJect s CO emissions offset with its existing tree plantlng program (id.; Exh. EFSB-
A-18)7 Such a contribuition would be in keeping with the standard for CO, emissions mitigation
established by the EFSB'(i_d_.). BELD indicated that it has had, since 1992, an ongoing tree-
planting program-that has planted approxifnately 2600 maple trees, with a corresponding

. sequestration of roughly 1000 tons of CO, (Tr. 1, at 33). The Light Department stated that it

plans to continue its tree planting program (Exh. BELD-1, at 4-19).

Predicted Cumulative Impact Concentrations with Air Quality Standards

¥

Pollutant | Averaging | Total Monitored Cumulative NAAQS Cumulative | Meteorological
Period Modeled - | Background Impéct ' (ug/m*) . | Impacts/ Year
Concentration | (pg/m®) (ug/m’). ‘NAAQS
NO, Annual - 17.30 9001 = 2630 100.00 | 0.263000 2005
S0, 3-H2H 360 | 8400 87.60 1300.00 | 0.067385 |- 2005
24-H2H 1.20 50.00 5 1720 365.00' 0.140274 2005
Annual 0.03 10,00 10.00 80.00 | 0.125 2005
PM,, 24-H2H 58.40 42.06 100.40 - 150.00 | 0.6693333 2005
Annual 0.62 20.00. 20.60 50.00 | 0.412 20065
Co 1 1-H2H 1230.00 ‘ '4176.00 5406.00 40000.007 013515 E 2004
| 8-H2ZH 780.00 | | "2668.00 3448.00 10006.00 7 0.3448 2005
1 Anir;ual concentrations for the proposed project based on 5880 hours firing natural gas and 2880 firing ULSD for all
pollutants.

2 Annual concentrations for Potter Il turbine based on worst case oil or natural gas ﬁrmg 8760 hours per-year. ‘Diesel
engine limited to 1000 hours per year. .

Source: (Exh. EFSB-HS-Z, Att.at 6-14 to 6—15,_Tab1e 0-10).

2 The Light Department stated that, assuming 3,000 hours per year of operations, the

proposed project would likely emit 185,000 tpy of CO, (Exh. EFSB-A-18). One percent
of CO, emissions from the proposed project would then be 1,850 tpy.
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. 5. Analysis 7 .
~ The record indicates the proposed facility would provide efficient peaking power based
on du-#i—ﬁ;el combué_tion turbine technology using natura.l, gas and ULSD. The record indicates
that emissions from the proposed facility would not cause local or regional air quality to worsen
~ significantly, as compared to ambient conditions and established air quality standards. Based.on
| modeling analyses provided by BELD, ambient impacts would be below SILs, TELs, and AALs.

In addition, maﬁ{imum concentrations of SO,, NO,, PM,,, and CO in the arca of the proposed .

Watson Station and existing Potter I facﬂlty, together with background, are projected to be
below NAAQS 11m1ts
The modeled ambient impacts for the two proposed siacks were calctlated assumiﬁg a
'sub-GEP stack height of 100 feet, which would result in less visual impact than the G.EPrhéight
of ow-.rer twice that high. BELD’s analysis shows facility emission "céncentrations well below '
SILS and combined background and famhty emission concentrations below NAAQS. The
- Siting Board therefore finds that the proposed 100- foot stack height would minimize air quality
impacts consistent with the minimization of visual impacts (_s_gg Sectlon LE, below). 7
| The recotd shows that ULSD will be used at the proposed facility when oil is used, and
_Will replace the 0.3 percent (3000 ppm) distiilate cufrcntly used at Potter IL VBELD proposesr to
purchase the necessary NOx offsets to meet NSR requirements for ozone nonattainment from
fé.cilities that have generated emissions reduc;.tions by shuttingr down equipment or over- |
controlling beyond their regulatory requirenient.

The record shows that _thé proposed facility is expected to meet applicable air quality-

e s

standards, including ambient air standards, new source standards, performance -standards.,‘ and
design standards. The MDEP and EPA Air Plans Approval process will evaluate compliance '
with LAER and BACT, and overall compliance with air regulatlons The record also shows,
however, that projected emissions of SO,, PM,,, and CO are greater than the levels set in the
Siting Board’s TPS; consequently, in Section IV, below, the Siting Board reviews the facﬂlty s

‘ overall compliance with the TPS.
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~ The record shows that the proposed facility would have the potential to emit a maximum

-0f 594,937 tpy of CO,. The Light Department asserts that BELD and other generators will be

required to mitigate CO, emissions under prospective RGGI regulations for generation sources,
and that the required mitigation will serve the infent of the Siting_. Board’s offset requirement.
The record shows that, otherwise, the Light Department is willing to contribute to one or more
cost-effective CO, mitigation programs to offset one percent of the CO, emissions from its
proposed project, consistont with the requirementsﬂset forth by the Siting Board in Dighton
Power As-sociates 5 DOMSB 193 '(1997) The record also shows that the Light Depaftment

.proposes to use its existing tree plantmg program for emlssmns offsets. The Siting Board notes

that while the Light Department s proposal may be reasonable the resultant offsets must be -
“proven, mcremental reductlons in CO, emissions. The Siting Board concludes that the Light

Department will need to expand its tree planting program or propose additional mitigation to

" ensure that its proposed offsets are indeed sufficient, consistent with the Siting Board’s criteria.”

The re_éord also shows that recently promulgated Massachusetts RGGI regulations apply

tothe proposéd Watson Station facility. The Siting Board’s review of these regulations shows

that Massachusetts RGGI requirémen_ts for CO, emissions offsets for the proposed project will

exceed existing Siting Board requirements for CO, emissions mitigation. Because the

- Massachusetts RGGL regulations have not yet been implefnented-, the Siting Board notes it may

be necessary for the Light Department to rely on its re-scaled tree planting program or another
mltlgatlon proposal, consistent with EFSB d1rect1on if the proposed project commences
operation and the Massachusetts RGGI requlrements for CO, em_lss1ons offscts are not yet
1mplemented '

The Siting Board therefore dlrects BELD, prior to or within the first year of the proposed

facility’s operation, to provide the Siting Board with a compliance filing with respect to Co,

‘emissions based on either (1) conformance with RGGL or (2) an offset program-'dev'elopod with

i The Light Depart‘ment"s proposed offsets must be incremental to the CO, emissions

offsets that would have occurred with or without proposed facility construction.
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Siﬁng Board staff, consistent with CO, emissions offset programs developed in previous cases
before the Siting Board. _ |

Accordingly, the Siting Board finds that, with implementation of the foregoing CO,

mitigation, the air quality impe{cts of the proposed facility would be minimized.

C. Water Resources and Wetlands Impacts

In this sec’tioﬁ, the Siting Board addresses the water-related impacts of the proposed
facility including: (1) the water supply'reqﬁirements and related -in"lpaCts on water supplj
systéms—, on surfac_;e and subsurface water levels and flow, and on wetlands; and (2) the water-
related dischafges from the facili-t&,_including wastewater and stormwater discharges, and their
related 'irﬁpacts on wastewater systems, on wetiand hydrology, and on other water resources; and
(3) wetlands and waterWays impacts. |

1. Water Supply | |

The Light Department indicated that water use at the proposed facility would vary
depending -_on ambient temperature, hours of operation, and load, as well as on whether all
evaporative coolérs and both turbines were running (Eﬁh’. BELD-1, at 4-54). The Light
Department indicated that maxir’hﬁm péssible daily wat;:r use at the propdsed Watson Station
would be 205 ;000 gallons per day (“gi)d”) (id.). The Light Departnient stéted that this maximum

usage level assumed 24-hour operation of two turbines and all evaporative coqicrs under 100 |

' percent 1oad at ambient temperatures in the low nineties (Fahrenheit) (id.). The Light

Departméﬁt stated daily water use for a load scenario based on high demand summer conditions
might be as much as 137,000 gpd (Q) The Light Department indicated that its high demand
summer load scenario assumed 16-hour operation of two turbines and all evaporatiire-coolers

under 100 percent load with an ambient temperature of 91° F (id,).” The Light Department

= The Light Department supplied a table-indicating the variation of water requirements for
the proposed project with change in ambient temperatures (Exh. BELD-1, at 4-54 to 4-
55). ‘According to the table provided by the Light Department, lower ambient

(continued..)
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stated that evaporative coolers for the proposed facility would more likely operate between four

-and eight rather than 16 hours per day, réducing water use under high demand summer conditions

to between 106,000 and 117,000 gpd (1d.).

BELD noted that ité proposed use of open, air-cooled generater technélogy would
minimize the proposed project’s ov.erall water use (Exh. BELD-1, at 1-31, 1-35 to 1-36). The
Light Department indicated that the proposed project water requirement would consist largely of
demineralized municipal water for reduction 6f NO, emissions (via water inj ection into the
turbines) and other ancillary uses (id.).? | |

The Light Department stated that it would re'ly ona 400,000 gallon demineraliied water

storage tank to provide ﬂexibility with respect to its water supply (Exh. BELD-1, at 4-56). The

Light Depaftment stated that it would use water from the tank during periods when demands on
the Braintree municipal water supply system are high and fill the tank during hours of low "~

demand on the system (@). The Light Department anticipated that the proposed project would

interconnect with the Braintree municipal water system at an existing line on the Potter Road

property (id. at 1-28). o

The _Light Department stated that the Braintree water system is p.art_ of ._a water supply
reservoir syétem, the Tri-Town system, shared with Holbrook and Rahdolph (Exh. EFSB-W-10).
The Light Department stated that the reservoir system safe yield is 5.6 million gallons/day
(“mgd”), and the permitted wi'thdraltwlal for Braintree is 3.87 mgd (Exh. BELD-1, at 4-56).

The Light Department indicated that the Braintrec Water and Sewér Department
(“BWSD”) restricts water use by its customers as a-précautionar-y measure (id. at 130; Exh.

EFSB-W-11). The Light Department indicated that BWSD excludes use of automatic watering .

2 (...continued)

temperatures reduce water use (id.).

The Light Department further explained that demineralization of potable water removed
dissolved solids which would otherwise be deposited on the turbine blades (Exh. BELD-
1, at 4-54). The Light Department indicated that a portable, trailer-mounted
demineralization system would be used to treat municipal water (id.). The demineralized
water would be stored in a 400,000 gallon tank on the south side of the Project site (id).
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devices from May through September and historically has also limited the hours of outside water
use (Exh. 'EFSB-W-11; Tr. 1, at 118-120, 129-131).*" The Light Department stated, however,
that BELD at no time has been requested to limit its withdrawals from the Braintree water supply
system__(Tr. 1, at 120).

| The Light Départment stated that Braintree’s water use is 3.7 mgd, on average, 3.4 mgd
during non-summer months and 4.6 nigd _duﬁng_the summer months (Exh. EFSB-W-11). The
Light Department etated that Braintree-has had a peak water use day as high as 5.6 ngd (id.).
The Light_-Department_indicated that Hoibrook and RaﬁdOlph together use apprexi_matel_y‘ the
same amount of water per day as does Braintree ,(i_cL). The Light Department stated that total
average summer,daily'Walter withdrawal from the Tri-Town water supply is approximately 9.0 to
9.5 mgd (id.). |

The Light Department indicated that the annual average:water'supply withdrawn from the

' Tri-Town system is approximately 7.0 mgd (Exh. EFSB-W-10). The Light Department stated

that reservoirs for the Tri-Town water supply system are filled to capacity over the non-summer
months, and that at times during this peried water is released from water supply system reservoirs

in Braintree to make room for snowmelt and accumulating spring rainfail (id.). The Light

" Department prov1ded average da11y water usage in mgd for the Braintree Water System, years

1997 to: 2006 to support its claim that the system would have adequate water supphes to meet the -
water supply needs of the proposed pI‘O_] ect (Exh. EFSB-RR—I 0) %

27 The Light Department stated that the Town has not entirely prohibited outside use of

water or non-essential use of water, options under Section 10 of the BWSD Rules,
Regulations, and Guidelines (Exh. EFSB-W-11, Att.; Tr. 1, at 120). The Light
Department indicated that BWSD governs water use under a water use policy involving
five phases of water use constraints, with Phase 1 being least restrictive and Phase 5 most
restrictive (Exh. EFSB-W-11, Att.). The Light Department stated that BWSD regularly
[institutes Phase 3 water bans in summer months to control water use and reduce
drawdown of the Tri-Town water supply system (Tr. 1, at 118-119).

2 The Light Department indicated that both the BWSD and BELD had options for
‘ obtaining supplemental water supplies, the BWSD through the Massachusetts Water
Resources Authority (“MWRA”)and the Light Department through private water supplies
(continued...)
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With respect to the water demineralizing process, the Light Department stated that
demineralization units would be trailer-mounted and replaced as necessary with a fresh unit
(Exh. BELD-1, at 4-56). The Light Departtﬁent indicated that regeneration of spent units would
take place at an offsite commercial facility (id.). The Light Department indicated that trailer

replacement is possible within 24 hours of a request for a new trailer (Exh. EFSB-W-3).

2. Wastewater and Stormwater Discharge

The Light Department anticipated no appreciable increase in wastewater flow from BELD
offices at its Potter Road property .(Exh. ‘BELD-1, at'4;56). The nght Dcpartment stated that -

' saﬁitary wastewater would be dischafged at its Potter Road property to an existing Braintree
sewer line (id,). The Light Department estimated that wastewater-from periodié equipment
washdowns would range from a minimum of 300 to a maximum of 750 gallons every other week

(Exh, EFSB-W~5_). The Light Department stated that westeweter would be collected and -
remo‘ved_offsite.‘ toa wasteweter facility for treatment and discharge (id.). The Light Department
indicated that removal would eccuf approximately quarterly and woﬁld in general require one
truck per tutbine (id.; Exh. BELD-1, at 4-56). | |

~ The Light Departnient presented a comprehensive management plan for minimizing
1mpacts from stormwater discharge and asserted that stormwater runoff conditions at the

~ proposed project site would i 1mprove as a result of its stormwater management plan (Exhs _

BELD-1, at 4-58; BELD-5, App. F). The Light Department stated that its plan would ensure no

new point source discharges at the proposed project site, more'extenSi've treatment of runoff from-

1mperv1ous surfaces, planting of natural buffer, and long term operatlons and maintenance

plannmg with respect to stormwater management (Exh BELD-1, at 4-58 to 4-60).

2 (. contlnued)

(Tr. 2, at 272-273). The Light Department stated that it also had the optlon of reducing
use of its evaporators (id.).
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3. Wetlands and Coastal Waters
The Light Department indicated that construction and operation of the proposed project

would not require disturbance in Coastal Bank, Coastal Beach, Land Under the Ocean,

- Anadromous/ Catadfomous Fish Run or Bordering Vegetated Wetland (Exh BELD—I, at 4-45 to
. 4-53).  The Light Department indicated that the proposed project is a Non—Watef—_Dependent

Infrastructure Facility and as such is subject to the provisions of Chapter 91 licensing,

- implemented by the MDEP Waterways Program (id. at 4—16). The Light Department submitted

materials describing how the prop.osed project would comply with regulations under Chapter 91,

including preservation of water-related public rights and cdn-forma_nce with municipal zening (id.
at4-16 to 4-34; Exhs. EFSB-LU-LS; EFSB-LU-1-S Att. 1; see Section IILJ, below).
The Light Department indicated that portions of the two-acre site at BELD’s Potter Road

‘property are within LSCSF (Exh. BELD ‘1 at 4-45). The Light Department stated that it would

add clean fill to raise site elevatlon above the identified 500-year floodplain elevation (1d ). The
Light Department asserted that the proposed project would have no measurable impact on the
flood control and storm damage prevention functions of the LSCSEF, nor on the stability of

Coastal Bank, nor on functions of the Coastal Bank presumed significant under the Wetlands

Protection Act regulations (storm damage prevention and flood control) (id. at 4-45, 4-48).

4 Analysis | |

The record demonstfate_s, based on hister‘ic water usage data, that Braintree and the Tri-
Town water supply system have previously had more than adequate capacity and yield to meet
water supply needs of the proposed project in winter. However, the Tri-Town system is subject -
to drawdown in some years, specifically during dry weathef in-summer and fall. The recetd
indicates that both BWSD and BELD may obtain supplemental water supplies and tltat the Lig'ht
Department has the optiort of reducing evapotator use. The record also shows that the p:opesed
facility, because of its size, its use as a peaking uﬁit, and its design, includitlg its reliance on air-.

cooled technology, would not significantly increase demand on the Light Department’s intended
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source of water supply, including the Braintree water supply system and the Tri-Town water - -
reservoir system that Braintree shares with Holbrook and Randolph.

| The Siting Board notes BELD’s efforts to reduce water use at its proposed facility and
that, as a result, the proposed project would constitute a small overall increase to Braintree’s use
of Tri-Town water supplies. The Siting Board also notes BELD’s and Braintree’s access to

supplomental water supply outside the Tri-Town system. Nonetheless, given that the Tri-Town

system is subject to drawdown beyond safe yield limits during summer and fall monfhs, the
Sitihg Board remains concerned that water supply needs for the proposed facility in dry weather
- conditions may contribute to drawdown exceeding the safe Yiold of system supply. - The Sitihg
Board théréfore reqoires BELD, as warranted, .during dry weather .condition.s, to monitor water
use of its proposed facility in relation to suppiy conditions in the BWSD and Tri-Town systems,
and to coordinate with BWSD with respect to hrmtmg BELD’s water use or using BELD’s
: backup supply _ 7
The record shows that the proposed faCIhty would dlscharge modest quantities of
wastewater, mcludmg sanitary wastewater ‘wastewater from equipment washdowns, and
stormwater runoff. The record shows that dem;nerallzod water used for proposed facility
processes would be stored in trailer-mounted units and treated off-site, and that wastewater from |
_equipment washdowno would also be trucked o‘ff-Site for treatment. ‘The record shows that small
_quantities of sanitary wastewater would be discharged With no adverse impact to-the Braintree
sewer systern. The record shows that the nght Department has addressed mIMimizing 1mpacts of
stormwater discharge with a comprehensive stormwater management plan.
: ' The record shows that the proposed project would not affect the ﬁmctlons of coastal lands
: - or waters. The record shows that the Light Department would raise site elevatmn at the base of
its proposed project above the identified 5 00.-year ﬂoodplam elevation with clean fill. The record
further shows that the Light Department;s action would not ‘affect services provided by the 100-
year ﬂoodplain nor coritaminate land, surface water, or groundwater at the site of the proposed l

project.

sl
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Accordingly, the Siting Board finds that, with the implementation of the condition with

respect to water supply, detailed above, the water resources and wetlands impacts of the proposed

facility would be minimized.

D. Solid Waste

1. Description

This section describes the solid waste.impacts of the proposed facility and the mitigation

* proposed by the Light Department. |

The Light Departlnent stated that its construction contractor would be responsible for _
removal of solid wastes that construction of the proposed Watson Station would likely gencrate
and that the nght Department would not be able to recycle (Exhs. BELD 5, at 11-2; EFSB-SW- |
2). & BELD indicated that it would collect and recycle, to the extent p0551b1e solid wastes
generated durmg maintenance and operation of the proposed Watson Station (Exhs BELD- 5 at

12-6; EFSB- SW-I) The Light Department stated that it would otherwise arrange for their -

' dlsposal as part of the Light Department’s staodard operations for its existing facﬂltles (Exh.
- BELD-5, at 1246). The Light Department estimated that it would dispose of approximately 15

tons of solid Waste annually (Exh. EFSB-SW-1). The nght Department allso" indicated that it
would truck demineralizer resins offsite for regeneration (Exhs. BELD-5, at 11-2;
EFSB-SW-S-4; see Section HI.C, above).”
2. Analysis
The record shows that the Light Department would, as possible, recycle, and otherwise

contract for proper disposol of, solid wastes generated by construction of the proposed facility.

» -The Light Department stated that, to the’ extent p0331ble it would try to reuse pavement

from its demolished Potter I Station in the construction of the proposed Watson Station
(Exh BELD~5 at 12-6).

30 " The Light Department stated that oil firing would not generate bottom ash and that the

Light Department would work within the Toxics Use Reduction Act process to minimize
the use and production of toxics at the proposed facility (Exh. EFSB-SW-S-4).
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The record shows that the Light Depairtment_would, similarly, work to recycie, and thus
minimize, solid wastes generated by operation and maintenance of the proposed facility. The

record shows that the proposed facility would likely generate 15 tpy of solid wastes for off-site

disposal. The record demonstrates that the Light Department would include these solid wastes in

disposal arrangements now in place for solid wastes from its existing facilities.

The VSit-ing Board notes that the.proposed facility 15 a peaking facility that will be
primarily gas-fired, thus likely to produée less solid waste than a comparable peaking or a base
unit -primarily fired with oil or other combustible fuel. Furthermore, oil ﬁring will not generate
bottom ash, and the Light Department will truck demineralizer resins off-site for regeneratio.
Fina_lly, the Siting Board notes that the Light Depai'tment"s commitmeﬂt to recycle, where
possible, solid waste from construction; maintenance, and operation of the proposed facility -
would contribute to ﬁiihimizing the solid waste impacts of the proposed facility. Accordingly,

the Siting Board finds that the solid waste impacfs of the proposed facility would be minimized.

"E. Visual Impacts.

1. Description _
This sectior describes the visual impacts of the proposed facility and the proposed
mitigation.. |

' BELD’s Potter Road property is located next to a CITGO oil terminal, which contains 18

~ large storage tanks for petroleum products, is south of the former Quincy shipyard and the

Massachusetts Water Resources Authority (“MWRA™) sludge pelletizing facility, and is across

the river from the Weymo_utﬁ Fore River Station in Weymouth (Exh. BELD-1, at 4-64). The
propose'd Watson Station would stand approximately at the same location as the retired Potter T

generating station (id.; Tr. 1, at 38). Potter I was approximately 80 feet high ‘(above grade) at its

~ highest rooftop level, with one stack approximately 100 feet above grade (id.). The larger Potter

IT generating station, which stands immediately to the west of the proposed facility 1ocation,' is

approximately 81 feet above grade with a stack that is approximately 130 feet above grade (Exh.
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BELD-1, at 4-64). The principal facility components of the proposed Watson Station would be
generally less than 40 feet in height with two 100 foot tall stacks (id.).! | ,

The Light Department provided a set of photographlc renderings of the proposed facility
in the existing setting taken fronl'locations in Braintree and Weymouth. According to BELD, in
views from Weymouth, Pottcr I would remain the dominant visual element at BELD’s property
(BELD Brief at 68, citing Exh. BELD-1 at 4-66, Figure 4.9-1). The Light Department further
indicated that renderings from Gilmor.e Street in Weymouth show the vtsibility of the existing -
lattice electric transmission towers and lines as well as the Potter Il plant and the storage tanks at
the CITGO terminal (id., citing Exh BELD 1 at 4-67, Figure 4.9- 2) Noting that these
residential areas in Weymouth are more than 2,000 feet across the Weymouth Fore_Rlver, BELD
-argues that the character of the view wﬂl not change significantly from that which existed prior to
Potter I's demolition (id. at 67, citing Exh. IBELD 1, at 4-64, Figure 4 9-1).

The nght Department mamtalns that the proposed facility would be effectlvely screened
from the reszdentlal nelghborhoods to the west-of Quincy Avenue (Route 53) because ground

~ elevation at the new Watson Station would be significantly below that at the residences (Exh;
BELD—I at 4-65). When coupled with the CITGO terminal tanks and Potter 11, the terrain. in the
area would' effectively block any view of the proposed facility (id.). |

According to the L1 ght Depaltment any view of the proposed facility from the nearest
residence in the residential nei ghborhood south of ABELD s property would be effectively blocked
by existing heavy tree cover and vegetauon along Potter Road (id. and Figure 4.9-3). The Light
Department aclcnowledges that the proposed facility would be visible along Glenrose Avenue
under leaf-off conditions, but noted that views would not differ mgmﬁcantly‘from the existing

view of Potter II and the CITGO fuel tanks (BELD Brief at 67, citing Exh. BELD-1 at 4-65, and -

3 The Light Department indicated that, 100-foot-high stacks, less than GEP height, would
nonetheless result in criteria air pollutants at modeled ground level concentrations below
EPA SILs thresholds (see Section ITL.B, above).
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Figure 4.9-3).2 | |

To mitigate the expécted visual impact on the Weymouth Fore River side of the proposed
Watson Station, the Light Department proposes on-site landscaping using a mix of shrubs and
low—growing trees (Exh. BELD-1 , at 4-64). BELD notes in connection with its Chapter 91

- license, that it is proposing to provide the public with access to the Fore River waterfront (Exh.. -
“EFSB-G-2, Att. at 4-34).® As part of the conceptual landscaping and public access plan, BELD

proposes to use species of plants that are salt-tolerant and that will provide usable wildlife habitat

(id.).

2. Analysis | |
The proposed facility would be loéated at a site — BELD’s Potter Road property - that is
preé:ently used for electric generation. The record shows that the Stacks for the IS‘i*opOsed faciiity
would be 100 feet high; whlle the stacks are less than GEP height, BELD air quahty analysts

shows modeled ground level concentrations of CI‘ItCI’la air polIutants would not exceed EPA SllLs -

“thresholds. Furthermore, although the proposed stacks would be comparable in height to the

- previously existing stack at Potter I, the record shows that the maximum building height of

approximately 40 feet at Watson Station would be less than the maximum of 80 feet at the
former Potter I unit.
The record shows that the 'proﬁlelofll_’otter Il would overlap some or all of the proposed -

'facility, notably, from residential areas of Weymduth to the east, and the Braintree neighbqrhdods

actoss Route 53 to the west as well as bordering Potter Road to the southwest. From the end of

3 BELD provided an aerial photograph showing that the nearest residences to the south and

southwest, adjacent to Potter Road and the site entrance, would be buffered by a 100 to
200 feet width of woods in the direction of the proposed facility. The nearest residences
to the southeast would be buffered by a predominantly 50 to 100 foot width of woods in
the direction of the proposed facility (Exh. BELD-1, at Figure 3.5-1).

3 ‘The Light Department stated that it would complete the proposed path and landscaping in

the spring of 2009, after construction of the proposed project (Exh. EFSB-G-2, Att. at 4-
34). |
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Glenrose Avenue to.the South and southeast, however, overlap with Potter I would be less and
the buffer may be limited with visibility in leaf-off conditions. On-site.léndsca_ping of the
riverfront would soften the view providing a limited amount of mitigation. |

The record indicates that, wheré not fully screened, the views of the proposed facility
from the fesidential neighborhoods to the west and south would be minimally changed compared
to the presence of the former Pottef I facility. Regarding the unobstructed views of the proposed
- generating station from tl.wlnorth and east of Watson-_St_ation, 2,000 feet.or more across thé Fore
Riverin Weymbuth, the record shows'thaf these views currently include Potter I and the CITGO
terminal, and thus the character of the VieW will not be changed signiﬁéantly.as"a result of the
newly constructed Watson Station.

The Siting Board has required proponents in past generating facilities_casgs to provide
selective &ee plantings and other reasohab_le mitigafion in all residential areas up to one mile
from the proposed stack location to mitigate the visibility of the facility and the associated stack.
Nickel Hill Energy, 11 DOMSB 83, at 179 (2.000) (citations omttted). In three previous cases
where existing power plant or induénial buildings were already present (all of which wete next to

waterways), the Siting Board required off-site tree planting mitigation to reduce the visual

impact, limited to specific adjacent residential areas. Sb_uthern Energy Canpal I, 12 DOMSB at
~ 221 (2001); Sithe Mystic Development, 10 DOMSB at 82-83 (1999); Sithe Edgar Development,
10 DOMSB at 70-76 (2000). ' | - -

- Consistent with -Sitfng Board precedent concerning the minimization of visual impacts,
~ the Siting Board dirccts BELD to provide, as requested by individual property owners or
appropriate municipal officials, -reaslo-nable off-site mitigation of visual impaéts, including
shrubs, trees, window awnings, or other mutually agreeable measures that would screen views-of
the proposed generating facility and related facilities at affected residential properties and |
roadways in the area anﬁg Glenrose Avenue southeést of BELD’s Potter Station facilities, where
residents may experience changed views. | | |

In implementing this requirement, BELD: (1) shall provide shrub and tree plantings,

window awnings, or other reasonable mitigation on private property, only with the permission of
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the property ownet, and along public ways, only With the permission of the appropriate municipal
officials; (2) shall provide written notice of this requirement to appropﬂate officials and to all
potentially affected property owners, prior to the commencement of construction;
(3) may limit requests for mitigation measures from local property owners and municipal
officials to a specified period ending no less than six months after initial operation of the facility;
(4)'éhall complete all agreed-upon mitigation meas_ures.within one year after completion of
constructio_n, or if based on a request filed after commencement of .constntction', within one year
after such request' and (5) shall be responsible for the reasonable maintehanoe and replacement .
of plantmgs as necessary, to ensure that healthy plantings become established. |
Accordingly, the Siting Board finds that with the 1mplementat10n of the above- descnbed

mitigation, the visual 1mpacts,of the proposed project would be minimized.

F. Noise Impacts

This section descnbes the noise impacts of the proposed project and mitigation proposed
by the nght Department

The Light. Department stated that under 310 CMR 7.10, admmlstered by MDEP, noise is
considered to be an air contaminant (Exh. EFSB-HS-2, Att. at 7-1 to 7-2). The Light Department
stated that MDEP’s policy limits.‘ a source to a 10-dBA increase in ambient (“Log™)** sound

measured at the property line for the proposed facility and at the nearest residences to the.

M T_he Light Department stated that the ambient level is defined as the background Ly,

measured when the facility is not operating, but during a time period when it would .
normally operate. For a source which will or could operate 24 hours per day, the ambient
level typically occurs during the quietest nighttime penod (midnight to 4 a.m. ) (Exh.
EFSB-HS-2 Att at 7- 2)
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proposed facility (idz).js The MDEP policy further prohibits “pure tone” conditions* where one
octave band frequency is 3 dBA or more greater than an adjacent frequency band (id.). The Light
Department also eﬁplained that the Town of Braintree, in § 135-1105 of its Zoning Bylaw,

~ prohibits noise emissions at the property boundary that exceed: 70 dBA in commercial zones

(;-‘all times™); 60 dB'A. in residential zones (“daytime”); or 50 dBA (*all other times”) in lands

zoned for Open Space (id. at 7-2).

In-prior decisions the Siting Board has reviewed the noise impacts of proposed
generatmg famhtles for general consistency with applicable governmental regulations. Southern
Energy Canal II, 12 DOMSB 153, at 229; Sithe West Medwav 10 DOMSB 274, at 322;
Brockton Power,‘ 10 DOMSB 157, at217. In addltlon, the Siting Board has consldered the :

- significance of expected noise increases which, although lower than 10-dBA, may adversely

affect existing residences or other sensitive receptors. Southern Energy Canal 11 at 229; IDC

Bellingham, 9 DOMSB 225, at 311; Sithe Mystic, 9 DOMSB 101, at 164.

1. Qs_smm

The Light Department stated that, in total it measured existing sound levels at nine
representatlve communlty locations in the vicinity of the proposed project (Exh. BELD—I at 7-

3).” The LightD artment provided a comprehensive sound Ievel measurement study for the
¢p

» Accordlng to BELD for developed areas, MDEP has utilized a “waiver prov181on” at the

* property line in certain cases. This is appropriate when there are no noise-sensitive land
uses at the property line and the adjacent property owner agrees to waive the 10 dBA
limit (Exh. EFSB-HS-2, Att. at 7-1). S

36 An example of a “pure ¢ tone™ is a fan with a bad bearing that is producing an

“objectionable squeallng sound (Exh. EFSB—HS 2, Att. at 7-2).
7 The nght Department also compared measured sound levels and the antlclpated Increase
in noise at its property line with an adjacent CITGO facility (Exh. EFSB-HS-2, Att.
at 7-12). The Light Department indicated a likely increase in noise at this location above
the 10 dBA allowed by MDEP policy (id.). BELD stated that it was pursuing a waiver of
MDEP noise policy for this location and provided a letter from CITGO indicating
CITGO’s agreement with BELD’s pursuit of said waiver (id. at 7-12 and App. F).
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. proposed Watson Station, conducted at seven locations during the period from June 16 through

June 20, 2006 (Exh. EFSB-HS-2, Att. App. E). The Light Department also provided
supplemental measurements conducted at two locations within the former Fore River shipyard
during Deceniber 8-13, 2006, (Exh. EFSB-HS-2, Att. at 7-3). The Light Departmerit stated that
the selected locations generally correspond to the nearest sound-sensitive ,locatidns in various
directions from the proposed site, as Well as higher elevation and cross-water residential
locations (yj_) -The Light Department indi'catedlthat it measured nine short term and five

continuous monitoring sound levels during 98- and 108-hour periods (id.). The Light

Department stated that it co-located its five continuous monitoring locations with five of the

short term-monitoring locations (id. at 7-3). _
The Light Department stated that the results of its measurernents indicated ambient (Ly,)
sound levels in the surrounding comrmunity areas rangiﬁg from 36 to 42 dBA during the quietest

part of the nighttime period (Exh, EFSB-HS-2, Att. at 7-3; Tr. 1, at 67-68).* From this range,

the quietest levels were at the two locations south of the Potter Road property, including 36 dBA

near BELD’s southwest property boundary on Glenrose Avenue, and 37 dBA at Trefton Drive

' and Ferricroft Road (Exh, EFSB-HS-2, At at 7-5 t0 7-6).

The Light Department provided analy31s of community noise levels at residential unit
property line receptors with operation of the proposed facility, inéluding estimates of noise
impacts for both a‘basé'case of noise mitigation and a case it currently proposes that includes
supplementai noise mitigation. The Light Department indiéate‘d that under its base case, without

supplemental noise mitigation measures, combined project and background noise at residences

“on Glenrose Avenue would likely be as high as 18 dBA above nighttime armbient levels (Exh.
- BELD-1, at 4-30). The Light Department indicated it therefore devéloped its case with

supplemental noise mitigation, including increasing the length of the silencer for SCR by six feet,

doubling the thickness of the SCR shell steel, inserting a 14-foot silencer in the stack; installing

-on-site sound barriers in strategic locations, and reorienting the combustion turbine generator

38 The quictest nighttime period occurred on Sunday night (Exh. EFSB-HS-2, Att. at 7- 3;
- Tr. 1,at 67 638).
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(“CTG”) arrangement 180 degrees so the gas turbine air inlets would face northward, away from -
the residential area to the south (id. at 4-30 to 4-31; Exh. EFSB-HS-2, Att. at 7-17). The Light

Department indicated that under its proposed case, with supplemental mitigation, noise impacts

.above ambient at the residential receptors would range from 0 to 8 dBA at the quietest hours of

night and from 0 dBA to 4 dBA during daytime and evenmg (Exh. BELD 1, at 4-31 to 4- 34)
The Light Department also provided estimated day-night sound Ievels (“Ldn”) % with and

) w1thout the proposed facﬂlty, basod on its June 2006 momtormg at two locatlons near the

southwest and southeast BELD property boundaries. and at a third location across the Fore Rlver
in Weymouth (Exh. EFSB-H-10). For three 24-hour perlods (mld-mght-to-mldmght)- at the two
BELD property line locations, L levels that ranged from 50 dBA to 56 dBA without the projeot
would range from 53 dBA to 57 dBA with the projs ect tid ). Atthe Weymouth location Ly

- levels that ranged from 53 dBA to 58 dBA without the project would range from 54 dBA to 58

dBA with the project (id. ). o

~ The nght Department con31dered but does not propose two additional optlons for noise
limitation, an enhanced enclosure package and a soun_d barrier wall along the south boundary
(Exh. EFSB-HS-2, Att. at 7-21 to 7-22).40. The Light' Department indicated that the enhanced

enclosure package would provide 0-2 dBA of'further noise redﬁction at the residential receotors

ata cost of $1,075;000, while the sound wall; at a cost of $175,000-$250,000, would provide

mitigation effective at only a limited number of adjacent residences. The Light Department

further indicated that the sound wall would be effective under some, but not all; weather

L, is the 24-hour equivalent sound level, calculated with a 10 dBA “penalty” added to
nighttime noise levels (as defined by USEPA, from 10:00 p.m. to 7:00 a.m.) (Exhs.
EFSB-H-3, EFSB-H-10). USEPA has identified an outdoor Ly, of less than or equal to 55
dBA in residential areas as thé noise level requisite to protect publlc health and welfare

with an adequate margin of safety against activity interference and hearing loss (Exh.
EFSB-H-3).

The Light Department also considered the option of enclosing the proposed generating
units (Exh. EFSB-N-10). The Light Department indicated that enclosure would result in
somewhat reduced noise impacts, but that the additional cost to the project of enclosure
construction would be as much as $13,000,000 (id.). '
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conditions (Exh. EFSB-HS-2, Att. at 7-215. The Light Department argued that neither option for
further noise reduction would be cost-effective (id. at 7-21 to 7-22; Exhs. EFSB-RR-5; EFSB-
RR-G; Tr. 1, at 67-77).4 | | |

The Light Department explained, that based on a rerun of its sound model with the CTG-
enhanced enclosure package, the package would decrease the contribution of each CTG by 5
dBA, with noise from other plant components unchanged (Exh. lEFSB-HS-Z-, Att. at 7-21). The
Light =Departinent stated that total plant-only sound levels at receptorsjdécreased by 1-2 dBA at
all receptors (id.). When combimed with the lowest nighttime background Ly, sound levels, the -
package lowered overall sound levels by'0-2 dBA (id.). The Light Department argued that, while
technically feasible, it would not be cost-effective to spend over $1 ,000_,000 more to reduce
quietest n_ight sound levels by 0-2 dBA givén that sound level changes of 3 dBA or less are not
noticeable in the comrﬁunity (id.). The Light Department argued that the enhanced enclosure

package would not represeht best availablé noise control technology (“BANCT”) (id.).

| ~ The Light Department also provided a sound level 'evaluatibn'bésed on Qperatioﬁ of both
the proposed Watson Station and the existing Potter II facility (Exh. BELD-1, at 4-36 to 4-37).
The Light Departme_rit’s evaluation indicated. that, rwith the Light Department’s proposed noise
mitigation, maximum increase at receptors over nighttime and day/evening background sound -
levels would be 12 dBA and 8 dBA, respeét—ively (id.). The Light Department emphasized that it

was unlikely that both facilities would run simultaneously at night il'nless_there weré significant

4 The Light Department indicated that it modeled a sound barrier wall on the BELD

property nearest the residents to the southwest (Exh. EFSB-HS-2, Att. at 7-21). The
Light Department indicated that the wall would vary in height from 16 to 26 feet, in

~ conjunction with the changing elevation of the road (id.). The Light Department stated
that the sound barrier wall would provide noise mitigation to only the nearest five or six
homes, and under some, but not all weather conditions (id.). BELD stated that sound
waves would bend over the top of the barrier as though it were not there (1) under
temperature inversion conditions, or (2) with wind speeds in excess of 10-12 miles per
hour downwind (i.e., along the direction of the sound path from the source to the
receptor) (id.). : ' '
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problems in the regional power grid (id.; Exhs EFSB-N-4-S; EFSB-G;Z(S) at 4-14).%
The nght Department indicated that construction would likely occur over ten months,

durmg which it would normally construct on weekdays from 7:00 a. m. to 5:30 p.m. (Exh. EFSB-

N-7). The Light Department stated that it might also schedule Saturday work when necessary,
for exa.nip_le, in the event that site work is delayed by bad weather (id.). The Light Department
stated that some evening work might also be necessary,'but.that such work would nortneliy be

limited to, for e}tample,_ inspections or to connecting piping_ and wiring (id.). The Light

- Department also indicated that it might schedule delivery of oversized components to avoid

traffic, generally at night or over weekends, but that scheduling of such deliveries would be done
in consultation with state and Braintree police (id.). The Light Department indicated that BELD
and its contractors would, to the extent possible, limit work to normal weekday. work hours (id.).

With respect to mitigating noise impacts of construction, the Light Department stated that

it would use its website; mailings, arid local press to keep residents and customers apprised of

construction prog;ess‘(@). The Light Department indicated that it would also identify a -
representative to field. questions comments, or complaints from local residents and officials

(id.). The Light Department stated that contact information for the commumty 11a1son would be

_ pubhshed in area newspapers and pOSted on the BELD website (id.).

With respect to operational noise testing, the Light Department indicated that a one time
noise test is.typically required as part of the MDEP Air Plan Approval Application process

sometime within 90-180 days after facility start-up (Exh.- EFSB-N-8). The Light Department

stated it was agreeable to conducting another sound leve] test during its second Ayear of operation,
noting that, to avoid seasonal differences, it would do so at the same time of year as the MDEP-
required test (id.). The Light Department stated that expected receptor stations would likely

include the three nearest residences to the south of the proposed facility along Glenrose Avenue,

a2 With respect to Fore River Station in Weymouth, the Light Department stated that it -

could not anticipate the number of hours that the facility would likely run in the future
(Exh. EFSB-N-4-8). The Light Department stated, however, that EPA monitoring of
Fore River indicated that the facility operated approximately 80 percent of
daytime/evening hours and 20 percent of nighttime hours (id.).
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the nearest residence across the Fore River in North Weymouth, and the nearest residence across

the Fore River in the Idlewell neighborhood of Weymouth, to the southeast (id.). @

2. Analysis

The record shows that the Light Department has provided a comprehensive sound level

measurement study for the‘propos‘ed Watson Station as well as ambient sound levels in the

‘community surrounding the proposed project. The record shows that with implementation of the
Light Departinent’s proposed noise reduction measures, noise impacts at residences closest to the

- proposed facility would be at most 8 dBA above ambient in the quietest nighttime hours, and at

most 4 dBA in day/evenmg hours. _
“The record: shows that simultaneous operation of the proposed Watson Statlon and the

existing Potter II facility would potentially increase noise in the vicinity of the L;ght .

. Départment’_s Potter Road property‘by 12 dBA over nighttime and 8 dBA over day/evening

backgfbu’nd sound I_évels. The record also shows, however, that the Light Department’s prt’)posed '

"and existing facil'ities‘ are unlikely to operate at the same time assuming proper function of the

regional power grid.

The record demonstrates that, if evaluated against the quietest modeled nighttime noise

levels, the maximum residential noise impact of Watson Station would be an increase of 8 dBA,

- which falls within the range of noise increases that have been ac‘ceptéd by the .Siting Board for

projects at comparable sites without existing gencration operation at ni ght. In general, the Siting
Board considers noise increases at an already noisy location to be more significant than noisé

increases in other areas. See Slthe West Medway Decmlon 10 DOMSB at 327-328. In cases

where measured background and calculated fac111ty noise levels at the most affected res;dentlal
receptors were nelther unusually noisy (e.g., noise levels substantially exceeding the EPA’s 55-

dBA guideline) nor unusually quiet, the Siting Board has accepted or required facility noise

# The Light Departmenf identified the receptors where testing would occur as R1A, R24,
and R3A along Glenrose Avenue, R3S in the Idlewell neighborhood, and R7 in North
Weymouth (Exhs EFSB-N-8; BELD 1, at Fig. 4.3-2). :
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mitigation which was sufficierit to hold residential Ly, increases to maximums of 5 to 8 dBA.

IDC Bellingham, 9 DOMSB at 311; ANP Bellmgha:m 7 DOMSB at 190; Berkshlre Power
Deveionment Ine. 4 DOMSB 221, at 404. '

The record shows Vthat an additional noise reduction of 0-2 dBA from the enhanced

enclosure paokage is possible, at a cost of approximately $1,075,000. The record further shows

 that noise reduction is possible with installation of a sound barrier wall, constructed at a cost of

$175,000 t0 $250,000. The Siting Boord notes that the total expenditure for 0-2 dBA noise

mitigation gained' would bea small percentage of project cost, but that the expenditure would not
‘guarantee mltlgatlon closer to 2 dBA. * The Siting Board also notes that the demgn of the
proposed facﬂlty as a peaking unit is likely to result n operation of the proposed facility at tlmes

different than the quietest night hours (when demand for clectnc power generation is generally

lower). See Sithe West Medway Decision, 10 DOMSB at 325. The Siting Board concludes,

 therefore, that in the present ‘instaric'e the tradeoff of expenditure for likely mitigation of noise

impacts would not be cost effectlve

- The record shows that the Light Department stated it would conduct operatlonal noise"
testing‘once during its second year of operation in add1t1on to testing required by_ MDEP at
facility start;up:. The record shows that the Light Department’s pi‘oposed second period of

operational noise testing would occur at the same time of year as -thé first peﬁod of testing in

~ order to minimize seasonal differences. The Siting Boaid n_otes‘the value of such repeét testing

in ensuring that the pfoposed facility operateé within the noise paramecters to which BELD has
committed itself. | |
The recard shows that the Light Departiﬁent is also committed, to the extent possible, to

limiting the work of BELD and its contractors to weekdays from 7:00 a.m. to 5:30 p.m. The

- The Siting Board notes that the Light Department suggests that a sound level change of 3
dBA or less would represent a barely perceptible difference from BELD’s proposed noise
levels. However, to say that a 3 dBA increase would not be noticeable is not to say that
the difference between a 6 dBA increase and a 9 dBA increase, both of which are.

-noticable amounts of increase, would be barely perceptible or would not result in

_ different levels of possible concern to residents. See Silver City Energy Limited
Partnership, 3 DOMSB 1, at 333-335, 337 (1994). |
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record shows, in addition, that the Light Department would confine evening work to quieter

activities such as, for example, inspections or connecting piping and wiring. The record shows,
however, that the Light Department anticipates the possibility of Saturday work, if, for example,

bad weather or other unavoidable delay slows construction. The record further shows that the

- Light Department may undertake, in consultation with state and Braintree police, evening or

weekend delivery of oversized equipment or compohehts to take advantage of the lighter traffic

_ typical during those hours.

The Sitirig Board notes that the potential negative impacts on residents of evening and

" weekend work may be minimized if the Light Department intends that work undertaken at these

times will not include noisy construction activities. Based on the record, the Light Department

further intends to establish lines of communication to inform residents and others of its

construction schedule and to provide opportunities for questions, comments, and complaints.

We note, however, the possibility of noise impact issues arising from construction -

activities at times other than during the typical workweek timeframe of Monday through Friday,

-7:00 am. to 5:30 p.m., or from the operation or performance of the proposed facilities once on-

line. The Siting Board therefore directs BELD to confine noisy construction activities to

weekdays from 7:00 am. to 5:30p 1., and to limit weekend construction to Saturdays, bet’wéen

‘.t‘he hours of 8:00 a.m. and 5:00 p.m., such constr_ucftion to be undertaken only when hecessary,

for example, in the event that site work is_ delayed by bad weather. The Siting Board furthgr
requires the Light Department, if éCheduIing delive_ries?of large equipment‘in low-traffic periods
including evening or nighttime hours or on weekends, to notify residents and Braintree and state
poli'ce'ofﬁcials of such upcbming équipmeht deliveries, and to work with residents and

resp_onsible officials to minimize disruption and noise impacts associated with such deliveries.

- The Siting Board also requires the Light Depé’rtme_nt to submit to the Siting Board the results of

BELD’-SV'-start_-up and second period operational noise testing, and resolution of any problems that

may have arisen,
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Accordingly, the Siting Board finds that the noise impacts of the proposed facility,

conditioned on the requirements noted above, would be minimized, consistent with minimizing

cost.

G, Safety
~ This Section describes .the safety imp'act of the proposed project with regard to overall-
safety, materials handling and storage, fogging and icing, emergency response, and existing |
hazardous conditions. 7 o _
| BELD stated that, és the long-time operator of Poiter I and Potter I, it already has an

| experienced staff of in—house enginéers, plant operators and'main.tenancé personnel (Exh. BELD-
1,at 4-71). Acbording to the Light Department, it has a longstanding and serious commitment to |

safety in all aspects of the operations and would bring this commitment to the opération of the

| new Watson Station (id.). BELD stated that the proposed project design would inélude the

following safety features: (1)"a standing emergency response contract with Fleet Environmental

of Randolph, MA; (2) monitoring and automatic shut-off équipment_for_ both the naturall gas

- delivery point and the ULSD oil pipeﬁne supplying the proposed facility; (3) a bermed area for
unloading aqueous ammonia _tb gether with fast-action shut off valves on all delivery vehicles;
and (4) _fully diked ammonia storage with a level gauge monitored in the control room (Exhs.

- EFSB-HS-6; BELD-I, af 4-72 t0 4-74). In the event fhat the tank level were to fall atan
‘abnormal rate, an al‘anﬁ Would be aétivated and emergeicy response procedures initiated (Exh.
BELD—I, at4-72 to 4;7'4). 'BELD stated that its emergency respoﬁders from the Town of
Braintree and mutual aid communities ‘(Quincy and Weymouth) would ‘be invited to the p'laht in
advance of commercial operations for orientation and a review of plannedl emergency respoﬁse

procédtires (id. at 4-71).

1. Materials Handling and Sforagg
BELD stated that the proposed Wa'tsronVStation would use natural gas as its primary fuel
with ULSD as the alternate fuel (Exh. BELD-1, at 4-72). ULSD for both Potter Il and the
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proposed Watson Station would be provided by a terminaling agreement with the adj oining
CITGO marine terminal (id.). BELD stated that ULSD Would be conveyed from a fully diked
tank at the CITGO terminal to an upgraded pipe to BELD’s Potter II Station (id.). A short run of
new pipeline would convey the ULSD from Potter II to the proposed facility (id.). As aresult, oil
storage would not be necessary on :the BELD property (id.).

BELD stated that should there be a minor leak in the ULSD system, the supply would be
shut off and trained BELD personnelrwould respond using on-site containment and cleanup .
eqnipment and materials (Exhs. EFSB—HS-G; BELD—l, at 4-74). BELD’s standing enlergency
response contract with Fleet Environmental would also be in place for a more significant release
(Exhs. EFSB-HS-6; BELD-1, at 4- 74). A

BELD stated that 19 5 percent aqueous ammonia would be stored in a 15,000 gallon
welded steel single-walled storage tank to be located m the vicinity of the generators which

represents about 30 days of storage at the maximum usage rate (Exhs. BELD 1, at 1-38 and 4-73;

' EFSB—HS-7) BELD stated that ammonia is the reagent used in the SCR system to control NO,

emissions (Exh., BELD- 1 at 1- 38)

According to the Light Department the vertical tank would be approxnnately 10 feet in
dlameter 25 feet in helght and would be placed in a full capacity (110 percent) concrete dike
(Exh. EFSB-RR-8). The surrounding dike would be- approxnnately 19.3 feet square with side

~ walls approx1mate1y 6 feet high (id.). The dike would include a layer of small floatable spheres

used to munnnze the amo_unt of exposed surface area of the ammonia solution in the event of a
leak or spill (id.).. Minitnizing the exposed surface arca of the ammonia solution would reduce
the rate of ammonia evaporation and resulting a1rbome concentrations m the event of a spill or
leak (Exh BELD-1, at 4-74). ,

The Light Department proposes to equip the tank with a level gauge, monitored in the
control room (Exh. BELD- 1‘, at 4-74). Tn the event that the tank level were to fall at an abnormal
rate, an alarm would be activated and emergency resnonse procedures initiated. BELD stated

that in the event of a small leak (at a valve or pipe joint), BELD plant personnel, wearing

_ appropnate protective gear, ‘would initiate corrective measures (shut off control valves) or make
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repairs as qﬁickl’y as possible (1d.). In the event of a tank failure or rupture, pldnt personnel and a
pre-arranged emergency response contractor would respond 'é.s required by, among othér things,
pumping the contents of thé dike area to emergency response tank trucks (id.). BELD notes that
it would no‘tify local emergency response agencies (id.).

Aqueous ammonia would be delivered by a chemical tanker from a regional commercial

supplier and BELD would expect to receive one truck delivery per month {Exhs. EFSB-HS-6;

- BELD-1, at 4~73). According to BELD, a typical tanker has a capacity of approximately 6,000 o

gallons (Exh. BELD-1, at 4-73). Tankers would be unloaded in a bermed area equipped with a-
drain to a below ground sump. The bermed area above the sump would be sized for the full

volume of the delivery tariker (i.e., approximately 6,000 gallons) (Exh. EFSB-HS-6). The

unloading would be accomplished by rﬁeans of heavy duty rubber hoses connected to a

permanent pump/pipe system which transfers the ammonia solution to the adjoining diked

- storage tank (id.). According to BELD, the delivery trucks would be equipped with "‘faét-action”

shut-off valves in the event that a leak or other problem occurs (id.). A BELD plant opeérator and _
the delivery driver would stay with the truck for the entire uriloading process (id.).

BELD modeled a wbrst-case scenario release of ammonia from the storage tank using
two methods: (1) EPA’.s Offsite Conséquencés ‘Analysis Guidelines; and (2) the Ameriban
Industrial Hygiene Association’s (“ATHA”) Emergency Response Planning Guidelincs-(“ERPG”)
(Exhs. EFSB-HS-4; EFSB-HS’—S). BELD states that the modeling r“conservati‘}el)f’ assumes a -
full tank spill, and wind spéed at 1.5 meters/second (3.4 _miles per hour)' (Exh. EFSB-HS-4).

The modeling, based on the _EPA’S Offsite Consequences Analysis Gﬁideline, used an
ammonia conceritration of 200 parts per rhijlion (‘i)pm”) as the maximum off-site level or tdxic
endpoint (Exh. EFSB;HS-S). BELD states that the EPA’s Emergency Re_spon'sel.Planning
Guidance defines the toxic endpoint as:

the maximum airborne concentration below which it is believed nearly all
individuals could be exposed for up to one hour without experiencing or-
developing irreversible or other serious health effects or symiptoms that could
impair an individual’s ability to take protective action (Exh. EFSB-HS-4).
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‘The Light Department’s m'odeling computed the location of the toxic endpoint at 405 feet from

the storage tank (Exh. EFSB-HS-5). To apply AIHA’s ERPG, BELD used a separate model

developed jointly by the Office of Emergency Management of the EPA and the National Oceanic
“and Atrhospheric Administration (“NOAA”), known as Aerial Locations of Hazardous

Atmospheres (“ALOHA”) ALOHA is an emission estimation and air quality dispersion model

for estimating the emission rate movement and dispersion of gases released into the atmosphere.

The ALOHA modehng used an ammonia toxic endpoint value of 150 ppm, in accordance with a

2006 update of the AIHA modified toxic endpomt guideline for ammonia, known as ERPG-—_Z-

(id.).* - _ | ' |

The record shoWs that in the case of a full tank release and worst-case metcorological
conditions (1.5 meters/second wind epeed) the modeled distance to 150 pprh- of ammonia is 405
feet (Exh. EFSB-HS- 5 atn. 2). Aecording to BELD, thlS distance is within the BELD property

with the excepnon of a small portlon of the adjoining CITGO site, Wthh is normally unused and

AIHA has developed ERPGs for a large number of chemicals that can potentially be
released into the air, mcludlng ammonia. A series of three EPRGs was recommended for
ammonia, mcludlng '

» - ERPG-3 level of 750 ppm, which is defined as the maximum alrbome
| _concentration of ammonia below which it is believed all individuals could
be exposed for up to one hour without expenencmg or developmg hfe-
threatening health effects. -

- ERPG—Z Ievel of 150 ppm, which is defined as the maximum airborne
_concentration of ammonia below which it is believed that nearly all |
. individuals could be exposed for up to one hour without experiencing or
-developing irreversible or other serious health effects or symptoms, which
could impair an individual’s ability to take protective action.

=  ERPG-1 level of 25 ppin, which is defined as the maximum ajrbone
c¢oncentration of ammonia below which it is believed that nearly all
individuals could be exposed for up to one hour without experiencing
other than mild, transient adverse health effects or without perceiving a
clearly defined, objectionable odor.

Exh. EFSB-HS-5, at 2. : o
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is not accessible to the public (id.). However, portions of the Light Department’s main

administration building and the parking lot for the administration building are located within this

same 405 foot distance (Exh. BELD-1, at Figure 4.5-1). Members of the publié are in the
administration building on a regular basis (Tr. 2, at 232). |

~ The closest residence to the BELD property is approximately 600 feet away from the
proposed facﬂlty (Exh. EFSB-RR-20). At this distance, the calculated ammonia concentration

* using the ALOHA model is 70.4 ppm, using an assumed wind speed of 1.5 meters/second (id.). :

In response to a record request of the Siting Board staff during thé evidentiary hearings,

BELD examined a number of ways by which the modeled distances to the ERPG-2 150 ppm

guldelme level might be reduced (Exh. EFSB RR-8-C).
Optlon 1: Reduce the Footprint of the Dike

Instead of installing 2 19.3 foot square dike, this option incorporates a reduced footprint

* for the dike surrounding the tank equal to a 16 foot square (Exh. _EFSB-R_R—S—C at 2). The dike "
.~ itself would be approximately nine feet high, about three feet higher than the originél design (id.).

This option would reduce the surface area of the dike by approximately 60 percent, sufficient to -
reducc the ALOHA modeled distance at 150 ppm to 321 feet from the proposed facility (id. at
Table RR 8-1). Usmg the same input assumptions, the ALOHA modeled distance at 50 ppm

would be 567 feet from the proposed facility (id.).

Option 2: ]nstall a TaIler Thinner Tank

This optlon entails a taller, thirmer tank than the ongmally proposed design, thereby
allowmg the surface area of the surroundmg dlke to be reduced further than Option 1 to a 14 foot 7
square (id)). The tank would be 40 feet tall an_d eight feet i in diameter (id.). This optl_o_n.would
reduce the surface area of the dike to approximately 146 square feet,- sufficient to reduce the
ALOHA modeled disténce at 150 ppm to 294 feet from the proposed facility ﬁndcr F stability
(id.). Using the same input assumbtions, the ALOHA modeled distance at 50 ppm would be 519

 feet from the proposed facility (id, at Table RR-8-1). According to BELD, this option would be

more expensive to build and might require some structural bracing (Exh. EFSB-RR-8-C at 2).

[132]



sf
i
|

L M e

el

EFSB 07-1/ | . | " Pageds
D.T.E/D.P.U. 07-5 -

Option 3: Two Smaller Tanks Instead of One Tank

This optlon would use two tanks each with onc haif the volume of the ori ginally designed
tank. Each tank would be 20 feet tall and eight feet in diameter with an exposed dike area of 146

_square feet for each tank (id.). Assuming a failure of one of the two tanks, the modeling results

- would be the same as. OptiOn 2, above (id.). BELD estimates the incremental cost of Option 3 at

approx1mately $60, 000 (id.). Accordmg to BELD, this demgn would result in some mcreased
opcratlonal complexity (i (___) '

Optlon 4: Usea Larger Tank with a Lower Concentratlon of Ammonia
This option contemplates a smgle tank that holds twice the volume of the originally

‘designed tank, rbut at a concentration of ammonia that is one-half that of the originally proposed

19 percent aqueous ammonia solution (i.e., 9.5 percent) (id.). Thlrty thousand galIonS of 9.5

percent aqueous ammonla would be stored in a 13 foot diameter, 30 foot high tank and placed in

a 12.5 foot high, 199 foot square d1_ke @ad.). Accountlng_fo; the more dilute aqueous anmmonia,

the ALOHA modeled the distance at 204 feet to the 150 ppm level using F stability conditions

(id. at 3). Using the same input assumptions; the ALOHA modeléd distance at 50 ppm would be

357 feet from the pfc_;pbsed facility (id. at Table RR-8-1). -
Option 5: Exclose the Tank |

Option 5 places the proposed éingle wall tankfn a building enclosure. The enclosufe

i would be approximately 30 feet high and could be buil‘t using the required dike as a foundation or

footing (Exh. EFSB-RR-8-C at 3). The metal s'id'ec.l.building would be éssentially airtight with

the exception of a powered ventilation point and ten foot stack at the top-of the building. The

.ehcldSed tank design would have a modeled maximum 'concentration of 9'ppm {(using SCREEN3

modeling). This maximum Ihoc_leled maximum concentration is at a distance of approximately

328 feet (id.). The cost of such an enclosure is expected to be less than $100,000 (id.).

- BELD argues that it would be willing to modify its original dike design to the smaller:

| footprint represented in Option 1 (BELD Brief at 79, citing Tr. 3, at 353-354). Accordingto

BELD, none of the other opti-o,ns is feasible or warranted because each (1) adds significant cost to

the proposed facility without sufficient benefit (double walled tank, building enclosure, two
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tanks); (2) is both expensive and technically problematic (urea pellets, a tall thin tank); or (3)

- would put the proposed facility’s performance guarantees at risk (9.5 percent solution) (1d. at 79,

_ giting Exhs. EFSB-HS-7, EFSB-11S-8, EFSB-HS-9, EFSB-RR-7, EFSB-RR-8-C; Tr. 3, at 387-

388). BELD maintains that approximately 15 power plants in Massachusetts use SCR systems
for NOy, control, and all of these plants have beén transporting and storing agqueous ammonia iﬁ a
19:5 percent solution safely for many years (BELD Initial Brief at 79, citing Exh. BELD-1, at 4-
72; Tr. 3, at 395). | | ' | |

BELD stated that regencration of the proposed facility’s trailer mounted demineraliiatibn :
system wouid be conducted off-site, eliminating the need to store the tybicai regeneration

reagents on-site (Exh. BELD-1, at 4-74). S'imilarly,, the simple-cycle design does not have a Heat

Recoifery Steam Generator or a-wet mechanical cooling tower. As a result, antiscalants,

corrosion inhibitors, oxygen scavengers,lbio‘cides and cher'c_hemicals required for such systems |
are not ﬁecessar_y (id.). ,

" According to BELD, the combustion turbine compressor sections are periodicaly washed .
usiﬁg a wéter, wash detergent, which is stored in 55-gallon drums in a properly designed drum _
storage area (id.). BELD stated that other maintenance-related chemicals such as-degreaséfs,
parts cieaners, and paints would be stored on-site in appropriate containers in a properly desi gned

storage area (id.).

2. Emergency Response

BELD stated that its existing Spill Prevention, Control and Countermeasure Plan (“SPCC _
Plan”) for the Light Department’s Pottef Street p#operty would be revised in the first quarter of
2008, and again once Watson Station construction is completed to address'oil storage and |
handling (Exh. EFSB-HS-3). BELD’s current SPCC plan does not includ.e measures for

ammonia handling, stbrage and contingency response (id.). BELD stated that it would developa -

- plan with procedures to address the delivery, transfer and storage of aqueous ammonia (id.). This

plan would also address appropriate contingency response plans (ii,).,
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~ Inthe fall of 2008, BELD plans to provide supplemental safety training to the Braintree
Police and Firé Department at its proposed facility (Exh. EFSB-HS-12). BELD stated that it
would purchase the'neceésary safety equipment in the event pf a spill (e.g., protective suits,

monitors, etc.) and pre-stage this equipment at an accessible location at BELD’s site (id.). BELD

indicated that it would inform its on-call hazardous materials cl_ean'up firm that aqueous ammonia

is to be unloaded and stored on-site (id.). The on-call contractor would be involved in the

supplemental. trairling and response planning (id.). BELD stated that in addition to the trained

fire, pollce and BELD personnel, there is a Regional Hazmat Team trained to handle chemrcal

spills that would serve as a backup to the local trained personnel (id.).

3. . Analysis _

BELD has demonstrated that it would properly Storé and handle oil and other non-fuel
chemicals in accordance with applicable public safety standards and that it would have in place
secondary systems to contain chemical spills or releases. The record also demonstrates that
BELD has proposed to store 15,000 gallons of aqueous ammonia in a smgle-walled storage tank,
arguing that this arrangement adequately protects nelghb_ormg properties and that using double-

walled construction is not a typical practice within the generating i'ndustry However, it appears

f['OIIl the record that in the event of a worst-case ammonia 1'6163.86 ammonia concentratlons Of

200 ppm would occur in the pubhc parkmg lot-outside BELD’S admmrstratron offices. The
parking lot is directly adjacent to the administration building where membcrs of the public come
to pay their bills and arrange for eléc_trié and cable service. Indeed, the record indicates that the
concertration of ammonia at the administration building itself would be approxi‘mately 150 ppm.
* Further, as part of the Project’s Chapter 91 licensing, BELD is perosing,a means for
open space and recreation at the site by creating-pﬁbli‘c‘access to the Weymouth Fore River
waterfront, including a planncri séé.ting area approﬁcimately 225 feet away from the planned
ammonia tanks, the location o_f which would measure well above 200 ppm in the event of a
catastrophic failure of the ammonia s‘rorage tanks. The Light Department’s modeling analysis

indicates that Optioh 4 (the “Dilution Case”) provides the greatest mitigation benefit among
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Options 1 through 4, but still results in a concentration of 150 ppm et,approximately the same _
distance as the closest edge of the public pe.rking lo.t.adj acent to the administration building. We
also note that BELD ealculated a concentration of 70.4 ppm at the closest residence to the BELD
property. While the Siting Boardlrec':ognizes that the possibility of a catastrophic spill is remote,

_ it is nonetheless desirable to protect the general public from this level of impact. Soutnern

Energv Kendall, 11 DOMSB 255, at 352-353 (2000). In previous cases, parties have generally

- proposed plans for an enclosure of thelr ammonla tank(s). 1DC Bellingham, 9 DOMSB at 317,
- ANP Blackstone 8 DOMSB 1, at 179 ANP Belhngham 7 DOMSB 39, at 151 Brockton Power,
157, at 226 Sithe Edgar, 10 DOMSB 1, at 98.

BELD maintains that the increased cost of a structure to enc_lose the aqueous ammonia

) storage tank is not Wal_"ranted'at the Potter Road site. The Siting Board disagrees. As described

. above, ammonia concentratione of 150 ppm (the so-called “toxic endpoint”j is the maximum
airborne concentration of ammonia below which it is believed that nearly all individuals could be-

.-expnsed forup to one hour wifhout experiencing or developing irreversible or other serious

 health effects or symptoms, which could impair an individual’s ability to take protective‘action
We note that the cost of an enclosure is not proh1b1t1ve or unreasonable in comparison to the total
cost of the project and is justlﬁed to prov1de an adequate level of safety to the pubhc The Smng
Board therefore finds that the use of a bul_ldmg enclosure surrounding the-proposed ammonia

tank is reasonable ._based on the facts in this case. Accordingly, the Siting Board requires the
Light Department to enclose its ammonia tank. ' |

BELD has 1ndlcated that it 1ntends to develop emergency procedures and response plans

similar to those found acceptable n earher Siting Board decisions; however, BELD has not yet
developed such plans. Accordmgly, the Siting Board directs B_ELD to: (1) update its SPCC plan '
consistent with the operation of Watson Station; and (2) develop a‘pl‘an with procedures to
address the delivefjr, transfer and storage of aqueous amrnonia together with contingency

response plans.
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Accordingly, the Siting Board finds that with the implementation of the above conditions -
requiring an enclosed ammonia storage tank and emergency response plans, the safety impacts of

theproposed project would be minimized.

H. Trafﬁc

1. Descrlptlon

Th1s section describes trafﬁc issues associated with the proposed facility and site, and

o _potentlal mltlgatlon

- The Light Department stated that the proposed facility would be on BELD property at the
end of Potter Road (Exh. BELD-1, at 4—40) The Light Department indicated that Potter Road
mects Route 53/Quincy Avenue, a four lane und1v1ded roadway, at a signalized mtersectmn (id. )

The Light Department further stated that Qumcy Avenue serves a mixture of residential,

, comrnerc1al and industrial areas (id.). The nght Department mdleated based on Year 2005
: Massachusetts Highway Department (“MHID™) trafﬁc count data, that Qulncy Avenue cames an

approx1mate daily average of 18,000 vehicles (id. at 4-42).%*" The Light Department stated that
MHD data indicated that traffic along Route 53 had decreased approximately 22 percent, from
approximately 23,000 to 18, 000 vehlcles between 2002 and 2005 (1d.).

The Light Department stated that BELD controls the property on both sides of Potter
Road, and has installed a remotely-operated gate on Potter Road about 100 feet from the Quincy
Avenae intersection (Exh. .BELD—I , at 4-40). The Light Department indicated that the éate_ is

normally open during business hours to give BELD customers access to the BELD administration

The Light Department also reported results of a Year 2005 Rizzo Associates study,
conducted for a project at 464 Quincy Avenue, about one half mile north of the

- intersection with Potter Road (Exh. BELD-1, at-4-42). The Rizzo Associates study

. counted approximately 21,700 weekday trips, with peak volumes from 7:30 am. to
8:30 a.m. (approximately 1,700 vehicles) and from 4:30 p.m. to 5:30 p.m. (approximately
1600 vehlcles) (d). -

4 The nght Department suggested that some of the decline was attnbutable to completlon

of major construction in the area, including construction of the Fore River Generating
Station in 2003 and MWRA facilities in 2004 (Exh. BELD-1; at 4-42).
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building (id.). The Light Department stated that Potter Road is also used for access to the BELD
complex by delivery vehicles and BELD’s 105 current employees (id.). The Light Depamnent

stated that it provides parking for its employees in a surface lot adjacent to its administration

- building and designateé additional parking spaces nearby for customers and visitors (id.). The

Light Department indicated that the majority of its staff works a typical five day a weck schedule;
however, positions in electrical system and power plant operations are staffed seven days a week
16 hours per day and 24 hours per day, respectlvely (id.). '

The Light Department indicated that normal construction hou.rs would be 7:00 a.m. to

5:30'p.m., Mondays through Fridays (Exh. BELD-1, at 4-42). The Light Department indicated

that it would provide pa.rking at the proposed project site or at the abutting CITGO property for

construction workers (id.). BELD antiéipates that its construction crew would arrive somewhat -

in advance of moming peak traffic hoﬁrs and would depart before or during evening peak traffic
id).*® The Light Départment stated that constructiﬁn of the proplosled project, over

approximately 10 months, would require 75.skilled workers onl average and a-,total of 125

‘ workers at most (id.). The Light Department estimated that its construction crew would therefore

add a maximum of 250 vehicle trips each :.day, or a maximum of 125 vehicle trips at each peak

traffic flow period (id.). The Light Department statéd that the anticii;ated increase would be one

_percent of average daily traffic volume on Route 53/Quihcy_ Avenue, and asserted that such a
- change (1) would be within the expected day-to-day variation in current traffic levels, and (2) '

“would still result in a lower volume-of traffic than that accommodated by Route 53 asrecently as-

2002 (Q at 4-42 to 4-43)
- The Light Department estimated that truck trafﬁc wouid vary over the stages of

| construction of the proposed proj ject (1d. at 4—43)_. : Approxnnately 15 trucks would enter the

“  The Light Department anticipated that most construction workers would arrive on site 10

“to 15 minutes before the start of their work day (Exh. EFSB-T-4). The Light Department
_stated that BELD and its Engineering, Procurement, and Construction (“EPC”) contractor
would not allow construction workers to use heavy equipment before 7:00 a.m. (id.). The
Light _Depaftment asserted that construction workers arriving before 7:00 a.m. would
therefore have no noise impact on abutters to the proposed site (id.; see Section IILF,
‘above). '

[138]



i
3
!

Bl

EFSBO7-1/. - , Page 54
D.T.E/D.P..07-5

proposed project site daily during site preparation in months one and two; approximafely 12
trucks per day would arrive for foundation construction and delivery of major equipment in

months three, four, and five; and approximately 10 truck shipments per day would be necessary

"fo_r equipment deiiven'es in months six, seven, and eight (id.). The Light Department stated that

after month eight, typical truck traffic. would decrease to approximately five trips per day, except
that 15 truck tripo per day would agamn bé necessary during the two-to-three _week' period when
paving occurs (id,). The Light Department stated that trucks using the site would travel to Route
53 via major roadways Route 3, Interstate 93, and Route 34, and would, with respect to area
roads, use truck routes previously designated for MWRA co_ns'truction (see n. 2, above) (Q)

The Light Department indicated that BELD would coordinate the scheduling of over-éize loads

-with state and local police (id.).*

The Light Department indicated that durlng operatlon of the proposed facility, aqueous -

ammoma dehvenes would occur one or two t1mes per month {Exh. BELD 5, at 9-6). The Light

_ ‘Department also indicated that it would truck Wastewater from the proposed site at the maximum

rate of one truck per month (Exh. EFSB-W-12). It would also remove and replace demineralizer

storage units by truck ona weekly basis {Exh. BELD-1, at 1-36).

2. - Analysis _ 7
The record shows that the Light Department’s proposed -facility would lie at the end of a
road used exclusively for access to BELD offices and facilities, including an existing power plant

and parking for visitors, service deliveries, and staff. The record shows that BELD’s access road

® The Light Department'stated that barge shipment of equipment for the proposed project,

especially the turbine generator units, would not reduce cost or improve safety (Exh.
EFSB-T-5). The Light Department stated that fo ship the turbines by barge, they would
first require transportation by road from the assembly plant in Mount Vernon, Ohio to a
suitable port (either Cleveland or, more likely, Philadelphia) (id.). The turbines would.
then require loading onto a barge and, upon arrival to the Boston area, off-loading to a
truck for the last leg of the journey (id.). The Light Department asserted that the
movement of equipment for the proposed projects on and off barges would only increase
the danger and complexity of the transportation process (id.).
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ties into a local four-lane roadway, Route 53/Quincy Avenue, at a signalized intersection. The
record also shows that Quincy Avenue currently ca_m"ies an average of 18;000 vehicles per day,
but has in relatively recent years carried as many as 23,000 vehicles, very likely due, at least in
part, to increased traffic from construction projects now ended. Based on a 2005 study of

weekday traffic for Quincy Avenue average moming and evening peak hour vqumes were 1,700

- and 1,600 vehicles, respectively, correspondmg to an average daily volume of 22,000 vehlcles

The record shows that building the proposed project would produce a temporary increase
in trips to-and from BELD’s-Potter Road property as a consequence of construc_tlon workers’
arrival and departure. The record also shows, however that the construction crew for the

proposed project would add, at most, 250 vehicle tnps per day, or 125 tr1ps each mornmg and

-evenmg, to local roads -- less than 10 pereent of morning and evening peak hour volumes on

Quincy Avenue. The record further shows that the early arrival (before 7:00 a.m. )of
construotlon workers would help to minimize 1mpaets of proposed project construction on peak
trafﬁc in the morning.

| ~ There remains some potential for worker departures to coincide with higher volume
traffic periods on local roads. Therefore, to reduce any congestion and thus help minimize traffic
impacts, the Siting Board requires the Light Department, as necessary, to stagger the departure
times of those. construction crew members whose work ends during the 4:30 to 5:30 evening rush
hour period. - | '

"The record shows that traffic congestion may also increase due to truck traffic associated

“with construction of the proposed project and its subsequent maintenance and operation. Truck

trips to and from _the proposed project site would vary according to the stage of construction, and -

would range' from five to 15 round trips duily over an approximately 10-month period. The

record shows that trucks wouid come and go primarily on routes previously desig:nated for truck

travel in conjunction with 1arge~sca1e construction projects in the vicinity of the proposed project.
The record’ shows that a small number of truck trips would occur on a weekly and

monthly basis to and ﬁ'om the proposed facility when completed, including a weekly trlp for
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deminerahizer storage unit replacement, a Inonthly trip to remove wastewater from the proposed
site, and one or two trips per month, on average, for aqueous ammonia delivery.

To minimize traffic safety and congestion issues that may arise from truck traffic

associated with proposed project construction and proposed project maintenance and operation,

- the Siting Board requires the Light Department, in consultation with state and local police, to use

all reasonable traffic mitigation measures, including the use of police details, as applicable.

Accordingly, the Siting Board finds that, with implementation of proposed mitigation and

the above conditions, the environmental impacts of the proposed facility would be minimized

with regard to traffic,

'L EMF
1. Description .
The Light Department prov1ded 1nformat10n with respect to sources of electromagnetic
ﬁelds (“EMF”) associated with operat1on of i its ex1st1ng and proposed facilities and expected

EMF Impaets on residential and other uses near the site and arca transmission lines (Exh. EFSB-

~ F-1). The Light Department 1nd1eated that the power from the proposed pI‘O_] ect would first feed

to an existing, on-site, 115kV switchyard via 300 feet of overhead lines, and from the switchyard

to underground 115 kV transmission lines that supply BELD’s distribution system and also

interconnect with the NSTAR power grid (1d ) ' |
The Light Department 1ndlcated that the proposed prOJect site, mcludmg the 115 kV

7 sWii;chyard, is surrou.nded on three of four sides by ocean or industrial property (id.). The Light

Department stated that, on the fourth side of its Potter Road property, to the south, the nearest
residen_ce_ is on Glenrose Avenue, approxim'ateiy 480 feet from the switchyard (id.). The Light
Department indicated that, at the boundaries of this property, with the proposed facility in |
operation, magnetic field levels would be below 'the level of 85 mil[igauss 7(“mG”) accepted in a
previous Siting Board decision, the 1985 MECo/NEPCo, 13 DOMSC 119, at 228-242 (id.). The
Light Department therefore asserted that at this level, EMF assoeiated w'ith clectrical

[141]



O I

EFSB 07-1/ | | - . ~ Page57
D.T.E/D.P.U. 07-5 '
transmission lines on the proposed project site would have no significant impact at the prbperty
boundaries of the closest residence to the proposed project, as well as elsewhere off-site (id.).

| ‘The Light Department conducted baseline monitoring of EMF Ievels at the boundari.es of -
its Potter Road property, including getaway line exit points, on July 11, 2007 .(Exh. EFSB-F-2).°
The Light Department asserted that baseline monitored levels of EMF at BELD property
boundaries were lower than levels typical of the edges of ﬁght-of~ways (“ROW”) for 115 kV
overhead transmission line circuits (id.). The Light Department indicated that aIthougH its Potter
I generation facility was not operating, 72 MW of | power supplied from NSTAR lines was
flowing to the BELD system through the on-site 115 kV switchyard (id. )

The nght Department stated that along Glenrose Avenue, adjacent to the south and

southeast boundary line of the Poiter Road property, monitored magneuc fields generally ranged

' from 1 to 2 m@G, with one readmg of approxunately 4 mG at a set of undcrground ducts. ex1t1ng

the Potter Road property near the mtersectwn of Glenrose Avenue and Vinedale Road (id.). The
nght Department stated that electric fields were in the range .of 1 to 2 volts per meter (*V/m”)

(id). | - o
' The Light Department relﬁdrted higher levels of EMF on other portions of the Potter Road

-property (id.). Based on th¢ information provided by the Light Department, near the switchyard

fence, at the west-southwest boundary line of the Potter Road propetty, and the adj oining CITGO

R t;enninai to the west, magnetic fields reached 20 to 35 mG, with electric fields of approximately

800-to 900 V/m (id.). “Along the east and northeast boundafy line of the Potter Road property,
abutting waterway and industrial area, electric and magnetic fields tanged from O to2 V/mand
0.5t0 2.0 mG, respectively (id.). The Light Department indicated that immediately above
underground ducts exiting the Potter Road property, at the Potter Road éntrance, magnetic fields
were a maximum of 8 mG (1(1 ). . - o

‘The L1ght Department also provided mformahon on area transinission lines extendmg

from the area of the proposed facility (Exh. EFSB RR-27). BELD indicated that the electricity

3 The Light Department measured 60 hertz (“Hz”) magnetic and electric fields at

approximately one meter above grade (Exh. EFSB-F-2).
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grid extends to both the north and south from Fore Rivér Station located across the Fore River
from BELD (id)). The Light Department‘ex'piained that four NSTAR 115 kV overhead circuits *
connect Fore River Station southward to Holbrook Station,* and that in Braintree, BELD 115 kV
undei‘gt’ound circuits are interconmected and extend in a loop between two of the NSTAR circuits
(id.).>* The Light Departmént also indicated that area transmission serves both BELD and Fore |

River generating facilities, which would total neaﬂy 1000 MW in capacity with the addition of

the proposed facility (Exh. EFSB-RR-27).

The Light Department stated that, given thgt an electric field is determined by voltége, the

proposed project would not affect electric ﬁelds‘ from arca transmission because no changes in

transmission voltage are proposed (Exh. EFS_B-F—I). The Light Department stated that, given

that magnetic field is determined by power flow or cﬁrrent, the proposed project would not

worsen rna'gnetic fields from area transmission because project op’eration would not increase

: "-power flows (1d ). The Light Department explamed that current demand on the downstream
: segment of area transmission lines is. basically determined by consumer load demands, whlch
-would remain unchanged with operation of the proposed project, and that current on the upstream

segment of area transmission lines would decrease with operation of the proposed facility (i (___)

The nght Department stated that BELD generation in excess of Braintree- demand would

' typlcally be dlspatched against, i.e., in lieu of either Fore River generatlon or generation in the

' The Light Department idéntiﬁe_d the four 115 KV circuits as lines 478-502, 478-503, 478-
508, and 478-509, collectively the “478 lines” (Exh. EFSB-RR-27).

The Light Department stated that two-115 kV circuits also connect Fore River Station to
‘New Boston Station to the north, via North Quincy and Dewar Street Stations, but that
‘the two cables to New Boston Station are often disconnected and carry current only on an

as-necded basis (Exh. EFSB- RR-27)

3 BELD indicatcd that the underground circuits interconnect with NSTAR line 478-502 at

Swift Beach Station, adjacent to the proposed site, and extend south to interconnect w1th :
NSTAR line 478- 509 at Grove Street Station (Exh. EFSB- RRa27)
% The Light Departrnent indicated that the generation capacity of Fore River Station is 775
MW, the generation capacity of Potter Il is 89'MW, and the generation capacity of the
proposed Watson Station would be 116 MW (20 © F rating) (Exh. EFSB-RR-27).
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Bellingham area, approximately 36 miles to the southwest (id.). The Light Department indicated
that in the former case, upstreain load (i.e., toward the Fore River generation facility) on the 478
lines would decrease, and downstream load would be unchange'd (id.). In the latter case,
upstream load on the 478 lines would be unchanged, but downstream load on the 478 lines would
increase, possibly increasing magnetic field levels in the vicinity of NSTAR’s 478 lines (@

The Light Department aiso stated that, when Fore River Station is operating, loads on the 478

lines south of Braintree may increase with the addition of BELD generation in excess of

' Braintree demand, leading to increased maghetic fields (id. 55 The nght Department stated that
- with respect to magnetic fields that are under BELD’s control, i.e., at the Potter Road property,

magnetic field levels are low and would Tremain qul within Siting Board guidelines with
proposed facility operation (id.). ' . | :

The nght Department provided a copy of NSTAR’s System Impact Study (“SIS”) with
discués;on of NSTAR’s analy31$ testing dispatch of the proposed facility agamst BELD’ s-Potter |

-1 facility, Fore River Station, and the ANP Bellingham facil{ty (Exh. EFSB-RR-27, Att. 1}. The )

SIS indicated that, based on the thermal analysis undertaken as part of the SIS, the proposed
facﬂity Wbuld potentially ox}erload three BELD 115 kV undergr'ound lines (Line 16-11, between
Potter Road a_nd‘Swif’t’s Beaéh, Line 10-16, between Potter Road and Middle Street, and Line 8-
10 between Middle Streét and Churchill) (id.). The SIS further iﬁdicat_ed that the lines would not
be overloaded if (1) net generation at BELD’s Potter Road propel"ty;facilities were held to less

than 165 MVA or (2) BELD were to upgrade the three lines to a minimum of 1_95- megavolt
" amperes (“MVA”) long term emergency (“LTE”) capability (id. at 4-5). The SIS noted that, to

interconnect the pfoposed facility to the traﬁsmission system, BELD must ,c'omp'let_e upgrades to
its three lines or elect alwéys‘ to dispatch the proposed_facility against BELD’s existing Potter II
unit (id.). According to the SIS, 89 MW from the proposed facility could be dispatched against

The Light Department indicated that it is possible that any increased load on the 478 lines
would lead to increased magnetic fields (Exh. EFSB-RR-27). The Light Department

" indicated, however, that it had not investigated whether the design of the NSTAR 478
lines could be reconfigured to minimize magnetic fields as they exist today, or as they
‘might exist as part of the interconnection of the proposed BELD facility (id.).

55
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Potter [T and the rest against the Fore River unit without overloading any of BELD’s existing

- transmission lines (id.).’®

2. Analysis
In a previous review of proposed 345 kV transmission line facilities, the Siting Boé,rd
accepted edge-of-ROW levels of 1.8 kV/meter for the electric field and 85 mG for the niagnetic _
field. Massachusetts Electric Company/New England Power Company, 13 DOMSC 119, at 228-
242, At"the.'saine tifne, such previousl.y accepted EMF levels are not a standard limiting
acceptable impacts, and do not pi‘ovidé the sole or principal basis for our é\-faluafion of EMF
Here, the record shows that eiectrié aﬁd magnetic fields in the vicinity Qf IBELD’S

proposed facility are presently well below the levels found acceptable in Massachusetts Electric

‘ Company/New England Power Company, 13 DOMSC 119. The record also shows that EMF at

nearby r681dences would remain well within Siting Board gmdehnes based on (1) the distance of -

the propose_d_ generatlon unit and the existing generation unit and sw1tch1ng station from the

closest residences, and (2) the underground locations of the transmission lines exiting BELD’s

switchyard to the BELD -systém and NSTAR powe_f' grid, and (3) the drop off of electric and
magnetic field levels with distance from their source.

| ‘The record also shows, however, that the proposed facility may prodﬁce or incfease the
extent of BELD generatmn in excess of Braintree demand Such excess generatlon would
typlcally be dlspatched against other local generatlon such as Fore Rlver Station, or agamst

generation outside the BELD. area, such as the ANP Bellmgham facility. Furthermore, the record

The SIS indicated that while the loading outside the Fore River - BELD area would not be
altered with dispatch of the proposed facility against the Potter II or Fore River facilities,
it generally would be higher with dispatch of the proposed facility against the ANP
Bellingham generation facility in Bellingham, MA (Exh. EFSB-RR-27, Att. 1, at 5).
According to the SIS, all overloads of concern outside of the BELD loop occur for the
Holbrook “stuck breaker 8 contingency”(id.). The SIS indicated that these overloads
comprise a pre-existing concern, which NSTAR already plans to mitigate with
installation of a series breaker in 2009-2010 (id.).
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shows the latter situation may result in increases in magnetic field levels in the vicinity of
NSTAR’s 478 115 kV transmission lines. ‘At the same time, the SIS indicates BELD must
complete system improvements to allow simulitaneous full operation of the proposed facility and
Potter IT. Absent such improvements, the proposed facility would be operated in part against
Potter II, and could be operated against generation outside the BELD area for only a portion of its
116 MW capacity. The record shows that the Light Department is committed to minimizing |
impacts of magnetic fields associated with its proposed ptoject, but claims that its abilityto -
minimize such impacts méy extend only to facilities within BELD’s control. |

The Siting Board notes that in previous cases, the Siting Board has asked facility

“proponents to work with transmission line companics to éccomplish reduction in magnetic field
levels where cost-effective. Sithe Mystic, 9 DOMSB at 181; ANP Blackstone, 8 DOMSB, at
188; Silver City, 3 DOMSB, at 353-354. The Siting Board has held that, as part of pursuing

interconnection plans that require upgrades to the regional trahsr_nissiqn system, generating
facility applicants also should work with transmission providers to seek inclusion of practical and -

cost-effective designs to minimize magnetic field rl'evels along affected ROWs. Sithe Mystic 9

- DOMSB, at 181; ANP Blackstone EFSB 97-2, at 173; Silver City, 3 DOM_SB, at 353-354.

Given the pendency of more complete interconnection plans based on the SIS and final

design work, the Siting Board seeks to remain informed as to the progress and the outcome of the

' Light Depai‘tment’s interconnection plans and on designs for any transmission upgrades, -

~ including any upgrades of BELD’s own transmission system, as well as ém_y measures

incorporated into transmission upgrade désigns to minimize magnetic ficld impacts at such tilﬁe
as BELD reaches final agreemenit with all transmiésion'pfdviders regarding interconﬁgction. |

Accordingly, the Siting Board ﬁn&s that, with the Light Dép’artment’s pursuit of an
interconnection plan and related.desigas for up grading affected transmission lines, as applicable, -
including provisions- that the Light Départment and tr-ansmissidn providers determine would best
limit magnetic field increases, the environmental impacts of the proposed facility would Be

minimized with respect to EMF impacts.

[146]



Lkl

EFSBO7-1/ : Page 62
DT.E/DPU. 07-5 '

I Land Use
1. Description

This section describes the land use impacts of the proposed facility, including the impacts
to Wildlife species and habitat, and significant cultural resources.

‘The Light Department has proposed construction of its facility on an 'approximatély two-

acre portion of BELD’s Potter Road property, a site which, in total, is comprised of 23 acres

within an area zoned as a “Commercial District™ undér Braintree .Zoning Bylaws. The Light

Dep;irtment indicated that it has used the Potter Road property continuously for power generation

purposes for apprdximately 50 years. The Light Depzirﬁnent' further indicated that the two-acre

parcel where the proposed project would be built was previously the location of BELD’s now

* demolished Potter I facility a;nd adjoins BELD’s existing Potter IT generatmg unit (Exhs. BELD—

1, at 4-62; EFSB-S-14). The Light Department stated that 1ts Potter Road property also contalns

an electric substation, natural gas interconnection fac111t1es, an operations center and garage, and

_BELD s administrative offices (Exh. BELD-1, at 4-62).

The Light Department asserted that the proposed use is compatible with both existing
land uses on the site, and land uses surrounding the site (@ at 4-62 to 4-63). The Light .

: _Departrnent indicated that the Potter Road property is in a mixed-area, with industrial and

. commermal uses predommatmg to the north, west and northwest. ‘The Light Department

speci‘fled that the industrial and commercial uses surrounding its Potter Road property include a

marine_petroletlm terminal owned by CITGO; the former Fore River Shipyard, now used for a

'sludge pelletizing facility and stotage for new éutor’nobiles; a biofuel processing plant; and the

Weymouth Fore Rlver generating facility (id. at 4-63).

The Light Department indicated that its Potter Road property is separated from remdentlal
areas to the northeast and east by the Weymouth Fore River, and from .res1dent1al areas to the
south by a wooded area along Pot_ter‘Road.(_iQ)._ The Light Deparﬁnent stated that the Wo’oded
area screens residepces’ to the south during much of the year and indicated that the proposed
faéility would be consistent with present views of the Potter Road property from residential

locations to the northeast and east across the Weymouth Fore River (id.; see Section III.E,

above). The Light Departinent indicated that construction of the proposed facility would not
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affect existing vegetation and screening at the Potter Road property and neighboring residential -
areas (id.; Exh. EFSB-1.U-2). _

The Light Department. indicated construction likely would affect approximately 1.5 acres
of grassed area at the Potter Road property, but stated that it anticipated replanting all but 0.3
acres with grass or other vegetative covering (Exh. EFSB-LU-6).

With respect to mun1c1pal zoning, the Light Departrnent stated that there are specified
allowed uses or exemptions in the Braintree Zomng Bylaws that may allow the proposed use as a'

matter of right (id. at 4-19). The Light Department indicated, however, that as a conservative

~measure, it was petitioning the Department for exemption from Braintree Zoning Bylaws for the

proposed Watson Station and associated facilities (id. at 4-19 to 4-20).5

With respect to ﬁreservation of water-related public rights, the Light Department |

_provided a description of its plan for pedestrian access along the waterfront bordering the

préposed site (Exhs. BELD-1, at 4-32 to 4-34; EFSB-LU-1-§; EFSB—LU—l-S Ait. 1;

- EFSB-LU-1-S Att. 2).

The Light Department prov1ded a copy of aletter from the Massachusetts Historical -
Commission (“MHC”) mdicating the MHC s determmahon that the proposed project is unhkely
to. affect sigpificant historic or archaeological resources (Exh. EFSB-LU-5). The nght
Department also indicated thﬁt the Natural Heﬁtage and Endangered Species Program has not
identified any rare species _cbncems at the Potter Road property, nor is the location mapped aé a

Priority or Estimated Habitat of wildlife (Exh. BELD-1, at 52 to 53).

2. Analysis
As part of its review of land use impacts, the Siting Board considers whether a proposed
facility would be consistent with existing land uses, and state and local requirements, policies, or

plans relating to land use and terrestrial resources. The Siting Board notes that the areas

37 On February 21, 2007, the Light Department submitted its petition to the Departm’ént

which referred the matter for consolidation into the present proceeding. The Siting Board
addresses zoning issues in Section VI, below.
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immediately surrounding the proposed site are predominantly commercial and industrial, and that

BELD currently operates administrative offices and an existing generating facility on the same

property. The Siting Board concludes that the construction of the proposed facility is consistent

with the present use of BELD’s Potter Road property, and operation of the proposed faoility

would not result in an extension of industrial use beyond the Potter Road property line. The
record shows, however, that the Potter Road property is in an area zoned as a “Commercial
District” under the Braintree Zoning Bylaws. The record further. shows that while there are

specified allowed uses or exemptions in the Braintree Zoning Bylaws that may allow the

' . pfoposed_ use as a matter of right, the Light Department has petitioned for exemption from

-~ selected Braintree Zoning Bylaws for the proposed Watson Station and associated facilities,

including the bylaw provisions for allowed uses. As previously noted BELID’s petitiort,

consohdated into the present proceeding, is addressed in Seot1on VI, below.

The record shows that a wooded area along Potter Road buffers residential areas to the -

‘south of the Potter Road property during much of the year. The record also shows that the

Weymo_uth Fore River woold separate residential areas to the northeast and east from the
proposed facilityj The record shows that the proposed facility would be consistent with present
uses of the Potter Road property and views from residential locations.

The record shows that the Light Department anticipates replantlng most of the grass or

' vegetatl_ve covering hkely to be disturbed at‘BELD s Potter Road property by construction of the

proposed project. _ ,
The record shows that the Light Department has a plan that, with implementation as

anticipated, w111 ensure pedestrian access along the waterfront bordenng the proposed site while

~ avoiding impacts to wetland and water resources in the vicinity.

Accordingly, the Siting Board finds that the land use impacts of the proposed facility
would be minimized. This finding does not take into consideration BELD’s request for a zoning

exemption. (See Section VI, below, for a discussion of the zoning exemption.)
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K. Cumulative Health Impacts '
This secti;:)n describes the cumulative health impacts of the proposed facility. The Siting
Boar_d g:onsider_s the term “cumulative health” to encompass the range of effects that a proﬁosed_
facility could have on human health through emission of pollutants over various pathways, as
well as poésible effects on human health unrelated to emissions of ppllutants (g_.g;,.EMF_ Or noise
- effects). The Siting Board considers these effects in the context of existing background

conditions, existing baseline health conditions, and, when appropriate, likely changes in the

contributions of other major erhissio_ns sources. - | _

- The analysis of the health impzic"ts‘ of a proposed generating facility is necessarily closely
related to the analysts included in sections above of speciﬁb environmental impacts which could
have an effect on human health and any necessary mitigation measures. This section: (i) sets |
forth information on the human health effects that may be associated with air emissions,
including criteria pollutants and air foxics, emissions to ground and surface waters, the handling
and disposal of hazardous ‘wastes, EMF and noise; (ii) describes any exisﬁng health-based

' regulatory programs governing these inipacts; and (iit) considers the impacts of the proposed

facility in light of such programs.

1. ‘Baseline Health Conditions

The Light Department provi_déd summaries of three repbrts produced within the past ten

years documenting health conditions in the geographic Iarca that includes the Town of Braintree
~{Exh. EFSB,—H-Z). A report by the Massachusetts Department of Public Heaith t_iﬂed*“P-édiatric

Asthma .in' Massachuéetts 2_004-2005" concludes that tﬁe ToWn of Braintree,- along wit_h Seveﬁél

other communities; have pediatric asthma rates (12.2 percent) that are somewhat higher than the -

Mﬁssachusetts average .(10 percent) (id.). For asthma hospitalizationé, the B’raintrée annual rate

(194 per 100,000) is somewhat lower than the statewide fate (202 per 100,000) (id.).

- The Massachusetts Depértfnent of Public Health also pﬁblishes a“A Pfoﬁle of Health
Among Massachusetts Adults, 2003," in which Braintree is grouped with numerous cher.cities -

in the “Metro West” category. Metro West records adult asthma prevalence at 12.6 percent,

3
=

somewhat lower than the statewide average of 14.2 percent (id.). Generally, the Central and
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Western sectlons of Massachusetts have the highest adult asthma prevaience (16.2 and 16.6
percent respectively) (id.).

Braintree is also part of the Massachusetts Cancer Registry administered by the

-Massachusetts Department of Public Health. The 2006 Report, titled “Cancer Incidence in

Massachusetts, 1999-2003" provides estimates of cancer incidence for each of the 351 cities and
towns of Massac_husetts for the five-year period 1999-2003’ for 23 types of cancer and for all
cancer typ-es combined for both males and females (id.). The 2006 Report states that Braintree
cancer incidence is about average for most cancers, but is above the state average for male colon
cancer, and is below the state average for male prostate cancer (1d.). For all cancers combined,
Braintree canber incidence rates are slightly lower thanrthe statewide averages (males 98 perceht;

females 99 percent) (id.).

2. Criteria Pollutants -

As dlscussed in Section III B, above, the MDEP and EPA regulate the emissions of six

criferia poIIutants under NAAQS. SO;, PM,g, NO,, CO, ozone (“O,")and lead (“Pb”). In

September 2006, the EPA also promulgated NAAQS for a new fine particulate criteria, PM, 5,

~ setting the NAAQS for PM,; at 35 micrograms per meter’ (‘;ug/m3") 24 hour average and 15
Cpg/m’, annual average (Exh EFSB-H-7). The EPA sets the NAAQS to be protective of sensitive

subpopulatlons such as adult and pediatric sufferers of resplratory ﬂlnesses, including asthma .
().
The Clean Air act direcf_s EPA to develop NAAQS for criteria air pollutants (including .
PM, ) that: o | o |
accurately reflect the latest Scientiﬁc kndwledge useful in indicating the kind and
extent of all identifiable effects on public heaith or”welfare'which may be
e)ipected from the presence of [a] pollutant in the ambient air, in varying-
quantities. | |
42 US.C.A. § 7408. The EPA defines the purpose of the standards as “the attainment and
maintenance of [NAAQS] which in the judgmenf of the Administrator, based on such criteria and

allowing an adequate margin of safety, are requisite to protect the public health” (Exh. EFSB-H-
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7). According to. EPA, “[i]n addressing the requirement for an adequate margin of safety, EPA
considers such factors as the 'natulr‘e and severity of the health effects involved, the size of the
sensitive popﬁlation(s) at risk, and the kind and degree of the uncertainties that must be
addressed” (id.). The legislative history for th‘é_ Clean Air Act gpeciﬁcally identifies asthmatiés
asa sensitive subpopulation that is to be protected by the.NAAQS primary standérds (id.).

In addition to NAAQS, both the EPA and the MDEP have adopted SILs for the NAAQS

- criteria air pollutants for those new sources of air pollution that are large enough to present the

potential to significantly alter ambient air quality by virtue of their incremental operation (Exh.
BELD-1, at 4-9). Accordingly, the SILS represent a small fraction of the total NAAQS for each
criteria air pollutant (1d ).

- The record also shows that the EPA-hés set in place standards for réviewing the

compliance of proposed new sources of crltena pollutants such as the proposed facﬂlty, with

 NAAGS (Exh. BELD-5, at 4-3).* n addltlon ‘Major new sources are requlred to meet BACT

when the area is in attainment or is unclassifiable for a particular pollutant (id.). Proposed new

sources of criteria pollutants must obtain emissions offsets and achieve more stringent pollution

control requirements (LAER) when a broposed fécility is to be located in area designated as
nonattainment (id.). The Siting Board notes that this approach is consistent with its ewn mandate

to minimize both the environmental impacts and costs of propdsed generating facilities. The

-Siti'ng Board therefore gives great weight to expected compliance with EPA and MDEP air

quality programs as an indicator of whether the health impacts of a proposed facility would be
minimized. ' '
BELD provided data on background air quallty from MDEP monitoring stations m
Boston, Lynn and Milton indicating that the backgrqund concentrations of SO,, PM,,, PM, ,
NO,, and COrranged from 19.6 percent (SO,) to appréximately 96'peréent (PM, 5) of NAAQS
over all measuring periods (Exh. EFSB-HS-2, Att. at 4-15). The Braintree area in Norfolk

As of March 3, 2003, the Commonwealth of Massachusetts returned administration of
both the NSR and PSD regulatlons in their entirety to the EPA (Exh BELD-5,
-at 4-4). _
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County is presently unclassified or in attainment for NO,, SO,, PM,,, PM, ;, CO and Pb and
classified as a moderate non,—attéinment] area for the 8-hour ozone standard (Exh. BELD-I, at 4-
'9). Thus, with the possible exception of ozone, Braintree area background levels of er_iteria
pollutants are generally within the standards set for ourposes of protecting public health.
. The Light Department’s air quality niodeling results indicate that the refined modeling
concentrations from facility emissions are below the SILs for all NAAQS pollutants and
- averaging periods and below the 1-hour MAAQS NO, policy SIL of 32 pg/m’ (Exh BELD-1, at
“4—15) As dlscussed in Sectlon II.B, above, the EPA mandates a PSD review of new major
sources of criteria pollutants or major modlﬁcations to ex1st1ng sources. The proposed Watson
Station is considered a “major modlfieatlon to an ex1st1ng sou.ree and therefore is sub_]ect to
PSD regulatlons if net emission increases are equal-to or greater than EPA s1g111ﬁcance criteria
- formajor modifications (id. at 4-6 to 4-7). For PSD purposes, modeling was: conducfed for the
proposed facility together with Potter IT and BELD’s 2.25 MW diesel generator (id. at 4-16). The
combined results were added to background levels and then compared to NAAQS:. The
cumulative results are below the NAAQS for all pollutants 'eﬁd.averaging periods, ranging from
14.7 perce'nt'(CO) to-81".-6 percent (PM o} of NAAQ'S (id. at 4-17, Table 4.2-8). 'As a result, the
information in the record indicates that operation of the Watson Station would not cause health-
based air quahty standards to be v101ated Consequently, the. Sltmg Board finds that the
cumulative health impacts- of cnterla pollutant emissions from the proposed facility would be

mlnlmlzed

3. Air Toxics
| Air toxice, or hazardous air pollutants, are pollutahts known or suspeotec_l to eause cancer
or other serious health effects such as birth defects or reproduotive effects. Toxics include
chemicals such as arsenic, Benzen'e, chlorine, beryllium, lead, mercury, nickel and formaidehyde
" (Bxh.BFSB-HS-2, Att, at 2-17 (Table 2-3)). | |
- Two 'types of guidelines have been developed by MDEP for air toxics. The TEL is based
on con31derat10n of acute and chronic health effects including developmental/reproductlve |

effects. In addmon to the effects considered for the TEL, AAL incorporates available
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information on mutagenicity and carciﬁogenicity. See generally Southern Energy Canal II,

EFSB 98-9, at 91-94 (2001); Southern Energy Kendall, EFSB 99-4, at 115-116 (2000)).

BELD modeled hazardous air pollutant emissions (non-criteria emissions) from the
Watson Station on an annual basis using the EPA model known as AERMOD (Exh. BELD-5 at

4-15). The proposed emissions were calculated based on 8,760 hours per year of full operation

(5,880 hours on natural gas and 2,880 hours on-ULSD) (Exh, EFSB-HS-2, Att. at 2-14). In.the

case where the natural gas emission rate 1s higher than the ULSD emission rate, the natural gas

~ rate is assumed for 8,760 hours p'er year (id. at 2-16). The results of the Light Department’s toxic

impact assessment demonstrate compliance with each of the MDEP’s applicable ambient air -

guidel_iri_es for both‘AAL's and_ TELs (Exh. BELD-5, at 4-17). Based on this ev.iden(-:e,'and in the

_absence of facility-specific evidence to the cbntrary, the Siting Board ﬁn_dé that the cumulative

health impacts of non-criteria pollutant emissions from the proposed facility would be

mintmized.

4. Dischﬁrges to Ground and Surface Waters

‘According to BELD, there would be minimal amounts of sanitary wastewater, and no

industrial wastewater discharges (Exh. BELD-5, at 1-17). Demineralizer resins would be

regenerated offsite so that there would be no.onsite regeneration waste stream (id. at 7-3) . The

Light Department states that the facility design meets all relevant MIDEP Stormwater

- Management Guidelines (id. at 1-17; 8-2 to 8-5). .

BELD states that the site would be graveled to maximize infiliration of surface water, and

that there will-be no new point source discharges to the Weymouth Fore River (id.).

As described in Section IIL.C, hmited. \(oiumés of wastewater from periodic equipment
washdowns, principally the gas turbine compressor, would be piped to a water Wash drain tank
and the collec_t.ed wash water would be removed and trucked to an off—site wastewater facility for
treatment and discharge (id. at 7-3). | | |
BELD maintains that it would provide better treatment for stormwater runoff compared to

cxisﬁng conditions (gl_ at 8-1). Impervi'ous surfaces would be minimized and groundwater

" - recharge would be maximized by using gravel and crushed stone instead of pavement for the
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‘majority of the perimeter access road and in the turbines and auxiliary equipment area. Clean
_ rooftop runoff from the control building would be collected and infiltrated into the ground via

~ drywells; and runoff from the paved portion of the access road would be directed aWay from the

Weymouth Fore River towards the graveled areas and infiltration trenches (1d. at 8-1 t0'8-2).
As discussed in Section III.C, above, the Siting Board found that the wastewater impacts

of the facility on both the Braintree sewer ‘s‘ystem and the Weymouth Fore River would be

minimized. A’ccordingly, the Sifing Board finds that the facility, as 'pfoposed, pOseEs no

additional health risk related to the sanitary and industrial wastewater discharges arising from the

- facility and that the construction of the proposed facility would reduce current health risks

associated with the flow of stormwater away from the Weymouth Fore River.

5. Handling and Disposal of Hazardous Materials
In Section IIL.G, abdve, the Siting Board reviewed the Light Department’s plans for
storage and handling of hazardous fnaterials, including 19.5 percent aq_ueous'ammonia for NO,

control and limited amounts of industrial chemicals for facility maintenance and operation; as

~ well as BELD’s plans for minimizing and fesPonding to accidental releases of oil or other

hazardous materials. As discussed in Section IILG, the operation of the Watson Station wil_l'not

* generate any hazardous wastes. For cumulative storage of greater than 1,320 gallons of oil in
'_ containers 55 gallons or larger, BELD is required to develop a SPCC Plan under federal -

| regulations (40 CFR 112). Accordingly, the Siting Board has directed BELD to update its

current Spill Control and Prevention Plan consistent with the operation of the proposed facility. .

See Section ITI1.G.3, above.

The Siting Boarc_l détenninéd that oil and other non-fuel chemicals would be prrop.erly

_ handled and stored, that Emergenéy supplies and_t_raihing would be provided concerning the safe

_handling_of hazardous chemicals, and that BELD would be prepared to respond effectively to an
accidental release of hazafdous materials. The Siting Board also determined that BELD would
employ appropriate Ameasures to ensure the safe transport and delivery of oil to prevent oil spills

and accidents, and to respond quickly and effectively to any spills that occur.
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With respect to ammonia, the Si_ting Board has determined that, given the Light
Department’s proposed storage design, ammonia conceﬂtraﬁons at or above the toxic endpoint -
could extend to areas of BELD’s pi‘operty where the public is invited such as the main
administration building. Accordingly, the Sriting Board has directe'd_ BELD to enclose the.
ammo_nia storagé_ tank to mitigate the impacts of any potential ammonia spill. This will
minimize the risk to public health posed by on-site ammonia storage. Based on the above
discussion of mitigation and safety measures to be employed, theVSiting-Board finds that the
heaith risks of the proposed facility related to the handling and disposal of hazardous materials

would be minimized. -

6. EMF

As discussed in Section HI'.I, above, the powerrf'roin Watson Station will feed first to an

- existing, on_—sife, 115 kV switchyard via 300 feet of overhead lines, and from the switchyard to

the BELD system and the NSTAR power grid via underground 115 kV transmission lines (Exh.

EFSB-F-1). The proposed facility site, including the 115 kV switchyard, is surrounded on three

of four sides by waterway or industrial property (id.). BELD estimated thét EMF levels along

Glenrose Avenue, which is adjacent to the southeast boundary line of the Potter Road site, at

épproxirnately 480 feet from the swilchyard, would remain near current Jevels of 1 to 4 mG

 (Exhs. EFSB-F-1, EFSB-F-2).

The possible health effects of exposure to EMI have been é subject of considerable
debate. . BELD states that the Siting Board acceptéd edge-of-right-of-way levels of 85-mG for
magnetic fields (BE_LD Brief at 80, citing 1985 MECO/NEPCO, at 240). According to BELD, in -

more recent cases the Siting Board has inquired into current scientific literature concerning the
possiblé health impact of expoSure.to magnetic ﬁelas (id. atl 81), but consisteﬁtly found no
evidence of a cause-and-effect association between magnetic fields and human ﬁealth (id.. citing
Cambridge Electric Light Company, 12 DOMSB 305, at 345-349 (2001).

In Cambridge Electric Light Company, 12 DOMSB 305, at 348 (2001), the Siting Board |

found that “although some epidemidlogical studies suggest a correlation between exposure to

magnetic ficlds and childhood leukemia, there is no evidence of a cause-and-effect association -

[156]



fu kil

EFSB07-1/ 3 : : © Page72

 DI.E/D.P.U. 07-5

between magnetic field exposure and human health.” Moreover, as in that case, the electric and
magnetic fields in the vicinity of BELD’s proposed facility will be well below the levels found
acceptable in 1985 MECo/NEPCo. Therefore, consistent with this Siting Board finding, and in

hght of anticipated EMF 1mpacts here, the Siting Board finds that any increases or decreases in

EMF levels anticipated as a result of the proposed facility would not pose a measurable pubhc

" health concemn.

In Section IL1, above, the Siting Board found that the EMF impacts of the proposed
facility would be minimized. Accordingly, the Siting Board finds that the health effects, if any,

of magnetic fields associated with the‘p_roposed facility would be minimized.

_7. - Naoise

As discussed in Sectlon 1ILF, above, the proposed fa0111ty would produce noise that

: would be noticeable in some surroundlng areas dunng facility constructlon and may also

produce audible noise durlng operation of the facility. BELD has assessed the noise 1mpacts of

~ the proposed facility in relation to applicable state and local criteria and federal guldehnes for

acceptable amblent noise. The record demonstrates that with 1mp1ementat10n of BELD’s
proposed noise reduction measures, noise impacts at residences closest to the proposed facility
Would be at most 8 dBA above ambient noisc in the quictest nighttime hours, and at most 4 dBA

above ambient noise levels in day/evenlng hours Ambient background sound levels (L) are

: between 36 and 42 dBA in the community dunng the quietest part of the nlghttlme penod
. Sunday night (Exh. EFSB- HS-2, Att. at 7-3). '

The MDEP has the authority to regulate noise pursuant to 310 CMR 7.10, which is partof

the COmJnonwealth’s air .pc'Jllu'tion control regulations_(id. at 7-1). -Under its regnlations MDEP

consnders noise to be an air contaminant, and admlmsters its noise regulatlons through Noise
Policy DAQC 90-001, dated February 1, 1990 (d.). The policy limits a source to a 10-dBA
increase in the ambient source measured (Ly) at the property line for the facility and at the _

nearest residences (Exh. BELD-5, at 12-2). MDEP also prohibits “pure tone” sounds, defined as

. any octave band level which exceeds the levels in the two adjacent octave bands by 3 dB or

more. The EPA has established a guideline that 1dentifies an outdoor L, of less than or equal to
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55 dBA in residential areas as the noise level requisite to protect public health and welfare with
an adequate ma.rg.in' of safety against activity interference and hearing loss l(Exl_ls. EFSB-H-3; |
EFSB-H-10).

The Siting Board found that, with the identiﬁed mitigation measures set forth in Section
IILF, above, noise 1mpacts of construction and operatlon of the proposed facility would be

minimized, consistent with minimizing cost Accordingly, the Siting Board finds that the health

effects, if any, of noise from the proposed facility would be minimized.

8.  Conclusions
In the sections above, the Siting Board has reviewed the proposed facility’s potential for
effects on human health resulting fromerhissions of criteria pollutants, emissions of air toxics,

emissions to ground and surface waters, handling and disposal of hazardous materials, electric

' ‘a_nd magnetic frequencies, and noise. The Siting Board has found that: (1) the cumulative health

impacts of criteria pollutant emissions from the proposed facility would ,l.)e minimized; (2) the
healttl itnpacts, if any, of the air toxics emissions from the prOposed fecil_ity wotﬂd be minimized;
(3) the wastewater impects of the facility on both the Braintree sewer system and the Weymouth
Fore River would be mlmmlzed (4) the health nsks of the proposed facﬂtty related to the.

' handling and disposal of hazardous materials would be minimized; {5) the health effects, if any,

of magnetic fields assocmted with the proposed facility would be mlmmlzed; and (6) the health
effects, if any, of noise _from the proposed facility would be minimized. | ‘
The Siting Board notes that the onljt indication of potential pre—existing public health
problems in the 'communities surrounding the proposed facility is the existence of statistically ‘
clevated levels of certain cancers. However, there is no evidence in the record suggesting that

the pollutants which the proposed facility would emit are in any way linked to these types of -

eancer The record also shows that the proposed facility emits a1r toxics, including carcinogens,

at levels below TELs and AALs, and that where adequate information is available, AALs for

carcinogens are set to correspond to an incremental lifetime risk of developing cancer of one in

on¢ million. Consequently, the Siting Board finds that there is no evidence that the proposed-
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facility would_exacerbate existing public health problems in the communities surrounding the
proposed facility.

Accordingly, based on its review of the record, the Siting Board finds that the cumulative

health impéets of the pro.posed facility woﬁl_d be minimized.

1. Conclusions on Environmental Impacts

Based on the information in Sec.tion sIl and I, above, the Siting Board finds that the

Light Department’s description of the proposed generating facility and its environmental impacts

is substantially accurate and complete.

In Section II, the Siting Board has found that BELD accurately described its site selection

~ process.

In Seetlon I[1.B, the Sltmg Board has found that, with the nnplementanon of CO2

‘ mltlgatlon the air quality of the proposed facﬂlty would be minimized.

In Section H1.C, the Sltlng Board has found that with the 1mplementatlon of the

-conditions directing BELD, as warranted, during dry weather conditions, to monitor water use of
its proposed facility in relation to supply conditions in the BWSD and Tri-Town systems, and to -

coordinate with the BWSD with respect to'limiting BELD’s water use or using BELD’s backup

_sﬁpply, the water resoilrces and wetlands impacts of the proposed facility would be minimized.

In Sectlon IH D, the Siting Board has found that the solid waste impacts of the proposed

: facﬂlty would be minimized.

In Section H1.E, the Siting Board has found that, with the 1mplementat10n of the

'condltlons directing BELD to provide, as requested by individual property owners or appropriate

municipal officials, reasonable off-site mitigation of visual impacts, in the area along Glenrose

* Avenue southeast of BELD’s Potter Station facilities, where residences may experience changed

views, the visual impacts of the proposed facility would be minimized.

In Section ILF, the Siting Board has found that, with the implemehtatiori of the .

- conditions directing BELD (1) to limit the hours of noisy construction and the hours of weekend

construction, (2) to notify residents and responsible officials of planned delivery of large

- equipment and to work with them to minimize'disruption and noise impacts associated with such
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delivery, and, (3) to submit to the Siting Board the results of BELD’s start-up and second petiod
operational noise testing, and resolution of any problems thét may have arisen, the noise impaicts
of the proposed facility would be minimized. |

In Section MI.G, the Siﬁng Board has found that, with the implementation of the
conditions directing BELD to enclose its ammonia storage tank, update its SPCC plan consistent

with the operation of Watson Station, and develop a plan with procedures to address the delivery,

- transfer. and storage of aqueous ammonia together with contingency response measures, the

safety ir‘np'acts of the proposed facility would be minimized. -
In Section IILH, the Siting Board has found that, with the implementation of the
conditions directing BELD to stagger the departure of construction crew members whose work

ends during the evening rush hour, and, in consultation with state and local pblice,' to use, as

' _ é}iplicable, all reasonable traffic mitigation measures, inciudi_ng the use of police details, the -

- traffic impacts of the proposed facility would be minimized.

In Section M1, the Siting Board has found that, with the implementation {)f the conditions

-directing BELD to keep the Siting Board informed as to the progress and the outcome of the

Light Department’s jnterconnection plans and on designs for any transmission upgrades, as well -

as any measures incorporated into transmission upgrade designs to minimize magnetic field

.impacts at such time as BELD reaches final agreement with all ‘transmissio‘n providers regarding

interconnection, the EMF 1mpacts of the proposed facﬂlty would be. m1n1rn1zed
~ In Section IIL. J the Siting Board has found that the land use Impacts of the proposed

famhty would be minimized.

In Section HLK, the Siting Board has found that the cumulative health impacts of criteria -

‘pollutant emissions from the proposed facility would be minimized.

- Accordingly, the Siting Board finds that, with the implementation of the above-listed |
conditions, BELD’s plans for the construction of the proposed generating facility would

minimize the environmental impacts of the proposed facility consistent with the minimization of
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~ costs associated with the mitigation, control, and reduction of the environmental impacts of the

proposed generatmg facility. In addition, the Siting Board finds that an appropriate balance
would be achleved among conflicting environmental concerns as well as between envu'onmental

impacts and costs.

IV. COMPLIANCE WITH REQUIREMENTS UNDER THE TECHNOLOGY
PERFORMANCE STANDARDS

A, Standard of Review

' G L.c.164, § 69] Y4 requires the Sltmg Board to promulgate technology perfonnance

standards for generatmg facﬂlty emissions. These technology performance standards are to be

used solely to determine whether a petition to construct a generating facility shall include

infonﬁation regarding fossil fuel generating technologies other than the technology proposed by

- the petitioner. G. L. c. 164, § 691 Ya. If the expected emissions of the facility do not meet the
- technology pefformance standards in effect at the time of ﬁlihg, the petitioner must include in its

. petition a description of the environmental impacts,- costs, and reliability of other fossil fuel

generating technologies, and an explahation of why the proposed technology was chosen. Id. .
The Siting Board must then determine whether the construction of the proposed generaﬁng |
facﬂlty on balance contributes to a reliable, low-cost, dlverse reglonal energy supply with
minirnal environmental impacts. Id. 2 _

In Section HLB, above, the Siting Board determmed that expected - ermssmns from the

proposed generating facility exceed the technology performan_ce standard as set forth in 980

59 In fulfilling its statutory mandate, the Siting Board formerly requirod a generating

petitioner to demonstrate that its proposed project was superior to alternative approaches
in the ability to address a previously identified need in terms of cost, environmental
impact, and reliability. Three important distinctions are noteworthy in the test now
applied by the Siting Board in accordance with G. L. c. 164, § 697%. The present test:
omits reference to a previously identified need; encompasses the issue of diversity as well
as the issues of cost, environmental impacts, and reliability; and, does not require a
finding that the proposed generatm g technology is superior to other generatmg
technologies.
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CMR, § 12.00 at the time of filing, and that the proposed generating facility thercfore does not
meet the Siting Board's technology performance standard. Therefore, in this section the Siting
Board rgviews the environmental impacts, costs, and reliability of the proposed generating
facility and of other fossil fuel generating technologies in order to determine whether the
construction of the proposed generaﬁng facility on balance contributes to a reliablé, low-cost,

diverse regional energy supply with minimal environmental impacts.

B. . Description A

“The Li ght Department provided quantitétive information on the cost, reliability, d-i\{érsity,
and environmental impact of its proposed simple cycle gas turbiﬁe (aero derivative) technology
as well as six other alternative peaking technologies including: combined-cycle gas turbine (aero
derivative); conventional coal fired steam cycle; oil-fired siiﬁple cycle turbine (aero derivative);
simple-cycle turbme (7 F “frame” series); reciprocating engine; and pumped storage (Exhs. .
BELD-1, at 2-4 to 2-23; EFSB-AT-1; EFSB-RR-19). In addition, the Light Department provided

a general discussion of the costs and environmental impacts of a simple-cycle, quick start, dual- .

| (gas and oil) fuel unit versus a combined cycle unit (Exh. BELD-1, at 2-4 to 2-23).9!

The Light Department indicated that it evaluated six specific turbine options subinitted by

four suppliers in response to a request for information (“RFI”) issued by the Light

Department at the beginning of 2006 (Exh. BELD-1, at 2-21). ‘The Light Department
-indicated that its RFI asked for a nominal 100 to 120 MW power island based on
‘combustion turbine technology in either a simple-cycle or combined-cycle configuration

(id).
o1 The Light Department indicated that it did not include reciprocating engines or a larger -
combined-cycle facility in its RFI (Exh. BELD-1, at 2-21). With respect to remprocatmg
~ engines, the Light Department stated that it would not be practical to generate
. approximately 120 MW with reciprocating engines (id.). The Light Department
explained that approximately eight engines and five-to-six acres would be required, and
that reciprocating engines emit NOx emisstons, at a rate of 9 ppm on gas and 65 pprn on
- ULSD compared to 2.5 ppm ongas and 5 ppm on ULSD for a turbine (id.). The Light
Department indicated that it did not have the necessary space for a combined-cycle
facility on property available to BELD for its proposed project (id.). :
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1. Reliability
- BELD explained that, as part of a rehable energy supply, the generation mix in n the ISO-
NE control region must be capable of providing energy, capacity, and reserves, and that these
capabrhtles are administered by ISO-NE through separate markets, including an Energy M-arket,

a Ca.paci_ty Market, and a Reservé Market which consists of Ten Minute Spinning Reserves

(“TMSR”), Ten Minute Non-Spinning Reserves (“TMNSR”) and Thirty Minute Operating

Reserves (“TMOR”) (Exh. BELD- 1, at 2-8; Tr. 2, at 156-159, 163-165, 174-175). With respect
to energy, BELD stated the Energy Market consists of the Day-Ahead Energy Market and the
Real Time Market (Exh BELD-1, at, 2-8; Tr. 2, at 158).

BELD stated that to serve peak hour demand, New England currently needs
-approximately 7,000 MW of peaking capacity, correSponding to the margin between base or off-

'peak load and peak load (Exh BELD-1, at 2-12). The Light Department further indicated that
- existing peakmg capacity is only 1,5 10 MW, approximately 4.9 percent of total New England

supply (1d at 2-10, 2-13). The Light Department indicated that present peaking capacity in New

-England is largely older oil-fired combustion turbines and pumped storage fac111t1es (id. at.2- 10)

‘The Light Department stated that oil fuels 66 percent of ex1st1ng peaklng capacity in the New

England region; only 19 percent is fueled by both oil and gas (id. at 2- 10) The Light Department
indicated that the proposed project would be more efficient and would have lower emissions
rates than ex1st1ng fossil-fuel peakmg facilities (id. at 2-10 to 2-11).

The L1ght Department stated that the proposed Watson Station, glven its qulck—start

capability and its use of an aerofdenvatlve srmple—cyele design, would be suited to serve energy

. peaking needs and reserve needs, as well as capacity needs (Exh. BELD-1, at 2-9 to 2-13; Tr. 2,

at 175-176, 180, 201, 214-215, 217-218). BELD stated that the proposed Watson Station is

~ designed to meet the region’s need for low-cost sources of energy and capacity during limited

periods, including (1) when electricity demand is high; (2) when a system emergency exists for

* which emergency power is required; or (3) when other capacity (i.¢., lower heat rate capacity or

demand-side capacity) is not available (Exhs. BELD-1, at 2-4, 2-7 to 2-9, 2- 11 to 2-13, 2-20; |
BELD-2, at 21 to 22; Tr. 2, at 176, 180, 200-202, 206-208, 214-215, 217, 221).
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The Light Department indicated that a quick-start resource such as the proposed project
would help with overall ISO-NE system reliability by reducing peak loads during peak demand

- periods (Exh, BELD-1, at 2-9). The project would impreve local reliability in a transmission-

constrained sub-area, the South Shore region of Massachusetts (id. at 2-9,.2-13). The South

Shore is especially transmission—constrained with respect to the Towns of Braintree, Weymouth,

and portions of Qumcy (id.).

The Light Department asserted that the proposed Watson Station would provide regional
electnc rehablhty benefits by providing 116 MW (nominal) of quick-start capability to meet
System reserve requlrements (Exh. BELD-1, at 2-8). The Light Department stated that the
proposed proj ject would contribute to capacity in the reserve market (id. at 2-9). The Light

 Department explained that the reserve market served, essentially, as a real-time backup supply to

ensurc continuity of service to system customers even in‘the event of an unexpected outage or

~other system contmgency (id.).

With respect to capacity, BELD stated that the project would come on line in late 2008 or
early 2009, thereby helping meet regional reliability needs (Exh. BELD-I, at 2-10; Tr. 2, at 166-
167). BELD noted that a simple-cycle unit takes much less time to construct than a coxﬁbined-
cycle snit (Exhs. BELD-1, at 2—20; BELD-2, at 20; Tr. 2, at 166)-. Thus, the proposed Watson |
Statien can be .brought online more quickly than other units to meet the capacity needs of the

region and Massachusetts (Exh. BELD-1, at 2-20).

2. Cost |
The Light De_partment stated that eest was one of a variety of factors it considered in its .
evaluation of competing generating technolegies for its propesed p_roj ect (Exh. BELD—l, at 2-14).
The Light Department indicated that, in general, operating costs and net plaht heat rate, along

with capital costs, are the three major contributors to power plant economies (id. at 2-15). The |

| Light Department stated that fuel costs dominate operating costs-(id.). Characteristics that

influence capitai costs are physically large major components requiring significant field labor for

installation, many aukiliary systems, and material handling infrastructure (id.).
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The Light Department stated that it reviewed and eliminated a number of technologies

- based on their drawbacks With respect to the purpose and location of the proposed proj'ect (Exh.

BELD-1, at 2-15 to 2-17).% The remaining generation technologies in the Light Department’s

~analysis included the proposed project turbine, several other'simple-cycle turbines, several

combined—cygle'turbines, and rebiprocating engine and pumped storage technology (Exh. EFSB-

RR-19). BELD indicated that costs for simple-cycle turbines were lower than for the other

eviluated technologies (Exh. EFSB RR-19).
. The Light Department also favored simple-cycle rather than combmed cycle units (Exh
BELD 1, at 2-20 to 2-21). With respect to its focus on simple-cycle units, the Light Department

indicated an interest in addressing reliability obj ectives not readily met with a combined-cycle
unit (id.). The Light Department further stated that, as mentioned in Section VLB.1, above; a

- simple-cycle unit could be constructed in a much shorter time than a combinedfcycle unit, and

brought o.n-line; sooner to-meet the capacity and reserve needs in the ISO-NE pool (id.). The

Light Department stated that, because a simple-cycle facility.would have considerably lower

capital and capacity costs than a combined-cycle unit, it would also be better situated from a cost

perspective in the [ISO-NE forward capacity and reserve markets than a combined-cycle unit
AR |

&2 The Light Department indicated based on its analysis, that a coal-fired facility of

sufficient size to take advantage of economies of scale with respect to fuel costs could not
be built at the proposed or alternate sites (Exh. BELD-1, at 2-15 to 2-17). The Light
Department indicated that to operate the proposed Watson Station as an oil-only facility,
BELD would have to build, site and permit another oil storage tank (id, at 2-20). The

- Light Department stated that such construction would increase costs by about $1,000,000
(id.). The Light Department stated that, in addition, shorter maintenance cycles
associated with oil ﬁnng would result in increased operating and mamtenance costs (id.).

6 The Light Department mdlcated that the installed cost of the proposed unit per kW,

. $858, was the lowest of all alternatives studied by BELD, including all 51mple—cycle
turbine alternatives (Exh. EFSB-RR- 19).
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3. Diversity
The Light Department Statcd that the trend since deregulation of electricity markets in
Massachusetts has been to permit new large power projects to fire natural gas or natural gas with

a maximum of 30 days fuel oil (Exh. BELD 2-14). The Light Department indicated that recent -

applications for new facilities and modification of existing facilities have incorporated provisions

to expand oil use as a result from regional concern with respect to potential natural gas shortages

during winter months (id.). The Light Department stated that the use at the proposed Watson

_ Station of ULSD for the equivalent of 120 days of full load operation would provide signiﬂqant
_ fuel flexibality (id.). The Light Department rindic'ated_ that this flexibility at the proposed project

' Wbuld reduce New England’s over-reliance on natural gas, especially during critical winter

périods, and would thus offe‘r fuel diversity benefits to the region (id.).

4. Env1ronmenta1 ImDacts

The Light Department evaluated the relative env1ronmental 1mpacts 1nclud1ng water
resource, noise, visual, and air quality impacts, of alternative technologles for the proposed
project (Exh. BELD-1, at 2-23; see _Sectlon IV.B, above). The nght_ Department stated that, fora
gas turbine-based pov_ver generation facility such as the one propbsed, principal environmental ‘
considerations include air emiséic_)ns and Water-usage (id. at 2-22 to 2-23). The Light Department
indicated that all aero-derivative, simple-cycle, frame and combing:dncycle'units submitted by

suppliers to BELD in feépohse to its RFI would meet the LAER and BAICT-limit.s for the

equipment the LightrDepartmelnt is p’rbposing to use at Watson Station as proposed (id.).

The Light Department stated that heat rates for the simple-cycle units evaluated ranged
from 8,915 Btu/kWh to 10,659 Btw/kWh (Exh. BELD_-I, at 2-23). The Light Department
indicated that the proposed Watson Station unit would have a heét rate 6f 9,515 BtU/kWh, and
that this would result in emissions seven percent higher than those of the evaluated simple-cycle
unit with the lowest heat rate (id.). The Light Department stated that the evaluated combined-

cycle units would have lower heat rates, and therefore lower air emlsswns rates, than the

'evaluated simple-cycle units (id. ) The Light Department 1ndlcated however that the cornbmed—
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- cycle units would also have higher water requirements, assuming the use of wet mechanical

~ cooling (id.).

C. Analysis , o
BELD has proposed construction of a dual-fuel (natural gas and ULSD) peaking unit with
per megawatt emissions that exceed the levels set in 980 CMR, § 12.00. The Siting Board notes

that the exceedances result primarily from the Light Department’s decision to propose a simple- ‘

Tcycle peakmg unit, rather than a more efficient combined-cycle plant. Therefore, as an initial

- matter, the Siting Board considers the de31rab1l1ty of addmonal peaking capacity 111 the New

England region.

The Siting Board recogmzes the value of peaking capacity generally, and its contrlbunon

- to the reliability and cost—effecuveness of New England’s electric system: The record shows that

peakmg fa0111t1es prov1de capacity with fast start-up times and an ability to handle system
contingencies and peak electricity needs ata capital cost that is low enough to justify their -
limited use. The record shows that existing peakmg capacity 1s weli below the identified
regional peak margin of 7,000 MW, reflecting the current d1fference between regional off-peak
and peak load. '

" The record also shows that peakmg facﬂmes generally have higher emissions of criteria

pollutants than combined- -cycle facilities on a per MWh basis. However, the Siting Board notes

 that this disadvantage may be offset by the fact that peakmgfamhhes operate only a limited

number of hours per year'.. AdditiOnall_y’, peaking capacity ofa given increment can be provided
with a facility of smaller overall size and footprint. -

The record shows that peaking capacity in New England presently consists of older

- combustion turbines and pumped storage facilities, and that two-thirds of this capacity is fueled
" byoilonly. The Light Department has shown that the addition of new dual-fiiel peaking capacity

- would, in general, provide energy more efficiently, at lower cost, with less air pollution and with .

greater fuel d1vers1ty than would result with continued teliance on existing peakmg facilities.
The record also shows that BELD has provided a basis for comparmg its proposed project with

alternative fossil-fuel technologtes, and demonstrated that, on balance, such dual-fuel capability
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- would be superior to coal- and oil-fired technologies with respect to minimizing cost and

environmental impacts, and énsuring reliability.

The record shows that BELD has provided a detailed explanation supporting construction

-and operation of a quick-start, simple-cycle generatioh facility given near- and longer-term

market considerations. The Siting Board also notes that the ptoposed construction of a peaking .

facility in Braintree would help address transmission constraints in the area.

In addition, the record shoWs a number of local advantages associated with the BELD’s

- decision to use the proposed peaking technology rather than combined-cycle technology: the

smaller footprint, stack héight, and construction period of the proposed facility relative to

. combined-cycle technology would help minimize local environmental impacts of the project.

The Siting Board notes that it does not intend to suggest that such attributes support

providing a large amount of the region’s elcctriclty by simple-cycle or similar technologies. The

-signiﬁcant operating cost and environmental benefits of using more efficient combined-cycle

. technology. to meet baseload demands .geﬂerally.would-mitwei:gh the capital cost and site—rel'ated :

benefits associated with smaller scale single-cycle ﬁnité. Howéver, the addition of limited clean
peaking capacity is important in order to ensure the jrel-ial:ilit'y of New England’s electric system
consistent Wlth the Siting' Board’s overall mandate. The proposed facility would be sited and
designed in a manner that allows it to contribute to regional rel1ab111ty at a low cost with mlmmal

environmental 1mpacts Consequently, the S1t1ng Board finds that the construction of the

: proposed fac_-1l1ty on balance contributes to a reliable, low-cost, diverse, regional’ energy supply

with minimal environmental impacts.

V. CONSISTENCY WITH THE POLICIES OF THE COMMONWEALTH
Al Standard of Review

G.L.c. 164, § 6977 requires the -Siting Board to dctermine whether the plans for
construction of a proposed generating facility are consistent with oorrent health and environmental
protection policies of the Commonwealth and with such energy policies of lheCominonwealth_ as

are adopted by the Commoﬁwealt‘h for tho specific purpose of guiding the decisions of the Siting |

Board. The health and environmental protection policies applioable to the review of a generating
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facility vary considerably deﬁending. on the unique features of the site and technology proposed;

‘however, they may include existing regulatory pro gréms of the Commonwealth relating to issues |

such as air quality, water-related disCharges, noise, water supply, wetlands or riverfront protection,

rare and endangered species, and historical or agricultural land presefvation. Therefore, in this

section, the Siting Board summarizes the health and environmental -prdtection policies of the
Commonwealth that are applicable to the proposed facility and discuss the extent to which the

- proposed facility complies with these pol_icies_-."’4

B.  Analysis | |
In Sections Il and I, above, the -S-iting_ Board has reviewed the process by which BELD

~ sited and.designed -the'proposed facility, and the environmental and health impacts of the’

proposed facility as sited and designed. As part of this review; the Siting Board has identifieda = |
number of Commonwealth policies appIicable fo the design, f:onstruction, and operation of the
prdposed facility. These are briefly éumxﬁaﬁz_ed below.. _ _

As discussed 1n Section I1.B, above, the MDEP, in co_njunctioh rwi_th the EPA, extensively

regulates emissions of criteria and non-criteria pollutants from new sources such as the proposed

~ facility. BELD has demonstrated that it expects fo comply with all apphcable MDEP and EPA

standards,

As discussed in Sectlon III G, above MDEP in conjunctmn with EPA and the Army

- Corps of Engincers, regulate various wastewater d1scharges as well as constructlon in wetlands

and waterway areas. BELD has demonstrated that it expects to comply with all applicable MDEP,

EPA and Army Corps of Engmeers standards for water discharges, and for work in wetlands and

waterway areas.

The Siting Board notes that its Technology Performance Standard at 980 CMR § 12.00
could be construed as an energy policy of the Commonwealth adopted for the purpose of
guiding the decisions of the Siting Board. The proposed facility’s compliance with 980
CMR § 12.00 is discussed in Section IV, above. The Commonwealth has not adopted
any other energy policies pertaining to the Siting Board’s review of generating facﬂltles
since G.L. c. 164, § 69J% was enacted.
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As discussed in Section IIL.F, above, BELD has maintained that it will limit increases in
off-site noises caused by operation of the proposed facility to 8§ dBA at the nearest residences and
property lines (with. an MDEP waiver ‘for noise increases at the adjacent property line with
CITGO), consistent with- MDEP policy 90-001, which limits such increases to 10 dBA.

Accordingly, based on its review above, the Siting. Board finds that plans for construction
of the proposed facility are consistent with current health and environmental protection policies of
the Commonwealth and with such energy policies of the Commonwealth as have been adopted for

the specific purpose of guiding the decisions of the Si_ting Board.

VL ZONING EXEMPTION
A, Standard _of Review

General Laws c. 40A, § 3 provides, in relevant part, the following:
Land or structures used, or to be used by a public service corporation may be
cxempted in particular respects from the operation of a zoning ordinance or Bylaw -
if, upon petition of the corporation, the [Department] shall, after notice given

~ pursuant to section eleven and public hearing in the town or city, determine the
exemptions required and ﬁnd that the present or proposed use of the land or
structure is reasonably necessary for the convenience or welfare of the public . .

Accordingly, a petitioner seeking exemption from a local zoning bylaw under G.L.c. '40A §3

must meet three criteria. FII‘St the petitioner must quahfy asa pubhe serv1ce corporatlon New

.England Power Comgany/Massachusetts Electric Company D.T.E..04-66/04-81, at 4-5 (2005)

(“NEP[MECO (2005)”), citing Save the Bax, Inc. v. Degartment of Public Utilities, 366 Mass.
667 (1975 (“Save the Baf ). Second the petitioner must estabhsh that it requlres exemptlon o

‘ frorn the zomng ordinance or bylaw New England Power Comgany/Massachusetts Electric

Company, D.T.E. 04-66/04-81, at 4-5 (_2005), citing Boston Gas Comnanv, D.T.E. 00—24, at3

(2001) (“Boston Gas™). F inaliy, the petitioner must demonstrate that its present or proposed use

~ ofthe land or structure is reasonably necessary for the public ¢onvenience or welfare. New

England Power Company/Massachusetts Electric Company, D.T.E. 04—66/04-81, at 4-5 (2005),
citing Massachusetts Electric Companv, D.T.E. 01-77, at 4 (2002) (“MECo (“2002"); Tennessee

- Gas Pmelme Company, D.T E 01-57, at 34 (2002) (“Tennessee Gas (2002)”)
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1. Pub‘lic'Seljvice Corporation

-In determining whether a petitioner qualifies as a “public service corporation”

("PSC”) for the purposes of Gl c. 404, § 3, the Massachusetts Supreme Judicial Court (“SJIC”) |
stated: | | '

among the pertinent considerations are whether the corporation is organized
pursuant to an appropriate franchlse from the State to provide for a necessity or
convenience to the general public which could not be furnished through the
ordinary channels of private business; whether the corporation is subject to the
requisite degree of governmental control and regulation; and the nature of the
public benefit to be derived from the service provided. '

Save the Bay at 680. See also, Boston Gas at 3-4; Berkshire Power Development, Inc., D.P.U.
96-104, at 26-36 (1997) (“Berkshire Power”). .

‘The Department interprets this list not as a test, but rather as guidance to ensure that the
intent of G.L. c. 4OA, § 3 will be reaIized, Vi_.,t_e_._, that a present cﬁ proposed use Qf ‘land or structure
that is determined by the Dep_arﬁnent to be ‘freéspnably necessary for the convenience or welfare
of the public” not be foreclosed due to local oi)position.' &,é_ Berkshire Power at 30; Save the '
Bay at 685-686." The Department has interpreted the “pertinent considerations™ asa “ﬂexibie set
of criteria which allow the Department to respond to changes in the environnie'n_t in which the

industries it regulates operate and still provide for the public welfare.” Berkshire Power at 30;

see also Dispatch Communications of New England d/b/a Nextel Communications, Inc,;

D.P.U./D.T.E. 95-59-B/95-80/95-112/96-113, at 6. (1998) (“Nextel”). The Department has

determmed that it is not necessary for a petitioner to demonstrate the existence of “an appropnate '

franchlse in order to estabhsh PSC status.. See Berkshlre Power at 31

2. Exemption Required

In determining whether exemption ffom_a particular provision of a zoning bylaw is

- required for purposes of G.L. ¢. 404, § 3, fhe Departrﬁer_lt looks to whether the exemption is

necessary to allow construction or operation of the petitioner’s project as proposed. NEP/MECO

(2005) at 5-6; citing MECo (2002) at 4-5; Termessee Gas (2002) at 5; Western Massachusetts '-

Electz_ici Company, D.P.U./D.T.E. 99—'35, at 4, 6-8 (1999); Tennessee Gas Company,

- [171]



1
i
i
1

sl

. EFSB07-1/ Page 87

D.T.E/D.P.U. 07-5

D.P.U. 92-261,at 20-21 (1993). It is the petitioner’s burden to identify the individual zoning
provisions applicable to the project and then to establish on the record that exemption from each

of those provisions is required:

‘The Company is both in a better position to identify its needs, and has the
responsibility to fully plead its own case. .. The Department fully expects that,
henceforth, all-public service corporations seeking exemptions under c. 404, § 3
will identify fully and in a timely manner all exemptions that are necessary for the
corporation to proceed with its proposed activities, so that the Department is
provided ample opportunity to investigate the need for the required-exemptions.

New York Cellular Geographic Service Area, Inc., D.P.U. 94-44, at 18 ( 19'95).

3. Public Convenience or Welfare

In determining whether the présent or proposed use is reasonably necessary for the public

- convenience or welfare, the Départment must balance the interests of the general public against

the lodal interest. NEP/MECo (2005) at 6-7, ci'tinﬁ Save the Bay at 680; Town of Truro v.
Department of Public Utilities, 365 Mass. 407 ,at 411 (1974). Speci_ﬁqally, the Department is

empowered and required to undertake “a.broad and balahced consideration of all aspécts of the
general public interest and welfare and not merely [make an] examination of the local and .

individual interests which might be affected.” New York Central Railroad v, Department of

| Public Utilities, 347 Mass. 586, 592 (1 964) (“New York Central _Railroad”).' When reviewing a |

petition for a zoning exemption under G.L. c. 404, § 3, the Department is empowered and

required to consider the public effects of the requested cxemption in the State as a whole and -

| upon the‘ferritory served by the applicant. Save the Bay at 685; New \York_ Central Railroad - - '

at 592,

With respect to the particular site chosen by a petitioner, G.L. c. 40A, § 3 does not require

the petitiorier to demonstrate that its preferred site is the best possible alternative, nor does the

statute require the Department to consider and reject every possible alternative site presented.
Rather, the availability of alternative sités,. the efforts necessary to secure them, aﬁd_the relative
advantages and disadvantages of those sites are matters of fact bearing Solely upon the main issue

of whether the preferred site is reasonably necessary for the convenience or welfare of the public.
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Martarano v. Department of Public Utilities, 401 Mass. 257, 265 (1987); New York Central
Railroad at 591. |

Therefore, when making a determination as to whether a petitioner's present or proposed

 use is reasonably necessary for the public convenience or welfare, the Department examines:

(1) the present or proposed use and any alternatives or alternative sites identiﬁéd; (2) the need -
for, or public benefits of, the present or proposed use; and (3) the environmental impacts or any

other impacts of the present or proposed use. The Department then balances the interests of the

- general public against the local interest, and determines whether the present or .proposed use of

" the land o structures is reasonably necessary for the convenience or welfare of the publi..c. ‘

_ Boston Gas at 2¥6; MECO g‘.2002!'at 5-6; Tennessee (Gas ;20_02 [,_ét 5-6; Tennessee Gas Company,
D.T.E. 98-33, at 4-5 (1998). | | |

B. Analysis and Findings
1. Public Service Corporation Status | ‘
The Light Department contends that BELD is a public service corporation (Exh. BELD-2,

~at 8, citing Braintree Electric Light Department, D.P.U. 90-263 (1991), uphéld on appeal
Planning Board of Braintree v. Dep'ar'tment of Pﬁbli’c .Ut’ili_ties.,, 420-‘Mass. 22, 26 (1995)
(“Planning B_oafd of Braintree™)). “Because the§ have the same duty to serve as _private utilitiés,

" municipal utilities need. to; have the same tools availabie té perform their duty, including the G.L.’

c. 404, § 3 exemption.” Planning Board of Braintree at 28. Accordingly, the Siting Board finds |

that BELD qualifies as a public service corporation for the purposes of G.L. c. 40A, § 3.

2. Need for the Requested Exemptions
" BELD identified eight sections of the Braintree Zoning Bylaws from which it is

speciﬁéally secking an exemption in order to co_nsiruct and operate the proposed facility (Exh.
BELD-2, at 11-18). BELD stated that a delay in the project’s development associated with the

need to pursue zoning relief from Braintree would make it more difficult to address the region’s

- near-term energy and capacity needs (id. at 19). The sections for which the Light Department is

seeking zoning relief are described below.

[173]



kil

~ EFSB07-1/ . Page 89
. DT.E/DP.U. 07-5

a. Permitted Uses

BELD'requests an cxemption from the Table of Principal Uses, § 135-601 (Eﬁch. BELD-
2, at 11). BELD states that the project’s purpose to gcnerate clectricity may not be an allowed
use under the definition of “public utility or public works storage ya: ‘” in the Commercial
District where the proposed facility is located. According to BELD; thc Braintree Zoning Bylaw
does not allow use variances, and Massachusetts law nrohibits use variances unless explicitly -
provided for in the local b&laws (id. at 14, citing G.L. c. 40A, § 1‘0)_. Accordingiy, BELD also

secks a zoning exempﬁon’ from § 135-407; Variances. -

b. Dimensional Requirements

BELD. requests an exemption from certain dimcnsional reqdirements for Commercial

Districts in Bramtree, as set forth in § 135-709 of the Bramtree Zomng Bylaws (Exh. BELD-2, at

- 14-15). Accordlng to BELD, the proposed stack height of 100 feet isnot con51stent w1th the _

| Bylaws height requlrc@ent, which prohlblts nonhabitable buildings i in busmcss and commercial

districts to exceed 45 feét (id. , App. 1, at § 135-709). Similarly, BELD‘sce_ks exemption from

 the table of dimensional and density regulations found in § 135-701 (id. at 14).

c.  Wetland and Floodplain Protection Districts
BELD seeks excmp'tion fror'n § 135 '608 of the Braintree ching Bylaws which requiresa
special pcrrmt to construct a bulldlng or structure, and land to be filled, excavated orotherwise
changed n grade in 1 the Wctlands and Floodplaln DlStI'lCt According to BELD, given the
proximity of the site to the chmouth Fore RIVCI‘ the proposcd facility would involve
construction in the Wetlands and Fioodplam Protection Districts under the Braintree Zomng

Bylaws (Exh. BELD 2, at 15). Accordmg to BELD the Plannlng Board, which would issue a

‘ specml permit, could condition the proposed facility in such a way that it causes conﬂlct with -

state permits, or makes it non-economic, or that the special permit would be granted but appealed -

by residents, causing delays in construction (id. at 16).
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d. Landscanigg_and Buffer Zones

The Landscaping and Buffer Zones section of the Zoning Bylaws sets forth standards and
criteria for landscaping that are required through a site plan review (Exh. BELD-Z, App. 1, at
§135-702). BELD stated that it could not strictly comply with all of the criteria provided in.

§ 135-702 relative to the use-of drought-tolerant species, minimum tree height at maturity,

securing an agreement for long-_term maintenance of plantings, planting requirements ina buffer

zone, minimum height of screening, and required structures in a buffer zone (Tr 2, at 229;234)

' BELD explained, however that while 1ts proposed pl’Oj ect landscaping may not meet the “letter”

of these requirements, BELD expects to- 1mplement a well—de51gned 1andscap1ng plan that meets

- the spirit of § 135-702 and will be appropnate for a generating facﬂlty (id. at 230-235). BELD

also noted that it would- be submlttmg its landscaping plan to the Conservation Commi ssion in-
order to satisfy certain Chapter 91 requirements, and that as part o.fthat review process the
Planning Board -could require BELD to show how the plan would meet § 135—702'criteria (id. at
229-230). ' | | ' | o

T e, Env1ronmenta1 Performance Standards

The Environmental Performance Standards section of the Braintree Zonmg Bylaws

- addresses the construction and ongoing operatlon of buﬂdlngs and property to (1) prevent among '

other things, dangerous emlssmns ‘and excessive noise and v1brat10n and (2) establish safety
requirements for the storage of ﬂammable and exploszve matenals (Exh BELD-2, App 1, at

§ 135-1101). Mr. Barten, test1ﬁed that BELD has developed a well demgned and well mitigated
power plant proposal that, in general, complies with § 135-1101 of the Braintree Zomng Bylaw -
(Tr. 2, at 236). However, according to Mr. Barten, the proposed facility may not comply strictly.
with the following requirements: | -

sthe potential interpretation by others of a provision in Item A (emissions}) reduiring that
emissions be completely and effectively confined within a buildi‘ng (j_cL at 236-237);

*a provision in Item F (discharges), which arguably would not allow for the expected stormwater
runoff associated with the proposed facility (id. at 237-238);

[175]



Vi il

EFSB 07-1/ - | | Page 91
D.T.E/D.P.U. 07-5 : |

»the potential interpretation by others of certain general statements restricting “unnecessary,
excessive and annoying noise and vibration” (id. at 239); and

~certain numerical noise limits which are set out in the Zoning Bylaws in terms of the L, metric,
whereas BELD’s noise analysis was presented in the Ly, metric. In other words, BELD used a
different noise metric for its analysis (id. at 241; see also Exh. EFSB-Z-1, at 2).

- BELD also asserted that rt could be required to comply with provisionS regarding groundwater

discharges, air emissions or other performance factors that are potentlally conﬂlctmg wrth

_ requlrements of state penmts (Exh BELD- 2, at 15 16).

f. Traffic Study Requirements

Section 135-1404 of the Braintree Zoning Bylaws requires a traffic study where the |

~ proposed activity would generate 50 or more new . irips during the peak hour of a proposed

faeiI.ity’S operation (Exh. BELD-2, at 16) BELD stated that the proposed facility would not
generare this number of new tr_ips-duri_ng its operation, but may do so during its construction (Tr.
2,at .243). Acco'rding,tlo BELD, this req‘uirement cotild be interpreted to apply during
construction activities, rather than 'duriﬁg operation only ( id. at 243-244). BELD maintains that

~such an interpretation might lead to a requirement for a full blown traffic study, even though

there will be limited new traffic assoc'rated with the propose'd facility (id. at 244).

g Analyg

BELD has 1dent1ﬁed eight spemﬁc provisions of the ordinance from whlch it seeks

ekemptlon to minimize delay in the construction and ultimate operation of t_he Watson Station.

The record demonstrates that regarding the Permitted Uses section, the proposed project may not
be an allowable use, and further that, re gardlng the Dlmensronal Requirements section, the stack
which is requlred as part of the pro] ect may not meet applicable height limitations. Thus, the
record reasonably demonstrates an exemption from the Permitted Uses and Dimensional |
Requirements sections is required.

With respect to the other identified bylaw sectlons mcIudmg provisions relating to

wetlands and ﬂoodplaln protection, landscaping plan requlrements environmental performance .
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standards and traffic study requirements, BELD has maintained that exemption is required to

* avoid uncertainties for project implementation such as: a possible adversc outcome or delay

from the added project review entailed under the bylaw; a possible added burden from required
studies or conditicmé under the bylaw that may be unnecessary or inappropriate for this project or
may make the project uneconomic; and a possible delay from an appeal of a favorable zoning .
review oufc.ome. BELD has also noted that, with respect to rlandscaping plan requirements, the
purpose of these reﬁuiremeﬁts can be served 'through a separate local review process, and that,

with respect to wetlands and floodplain protection and environmental p'erfon‘nan‘ce standards,

“zoning review of the preject could overlap and potenﬁally conflict with state permits. The Siting

Board acknowledges that while these provisions do not on their face ‘prevent the develo‘prﬁenﬁ of

the facility, the record demonstrates a reasonable likélihood that these provisions would result

in an adverse outcome, a burdensome requirement, or an unnecessary delay as part of zoning
review. Accordingly, the Siting Board finds that the eight identified provisions of the Braintree
Zoning Bylaws would or could affect BELD’s ability to implement the propose_d'r prt)j ect.

3. Public Convemence or Wclfare

a. Need or Publlc Beneﬁt of Use

L Light Department Position ,
BELD asserts that the proposed facility would provide regional reliability benefits by

providing 1'16 MW'rof needed capacity (BELD Brief at 11, 97, _(_:_1_1:_1ng BELD-1; at 2- 10, 2-20; '
Tr.2, at 166-167). In support, BELD rﬁaintains that ISO-NE’S'Ncw England,Regional System
Plan (“RS;P”), dated Octdb'er 2006, identifies a need for new capacity to meet peak load in New.
England _beginniﬁg in 2008 or 2009, depending on which of a number of assumed levels of tic-

line benefits,% from zero up to 2,000 MW, 1s available to heip meet suchi need. Speciﬁcally, for

6 The amount of electric capacity available to an electrically integrated region, such as New

England, from a second region (e.g., New York) via interconnection transmission
facilities between the two regions is known as a tie-line benefit. The amount of tie- line
benefits available is limited by both the capacity of the transmission Ime and the electric

capacity available for transmission from the second region (Tr. 2, at 185-187). .
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2008, ISO-NE identified possible need for 1,553 MW of new cépacit_y assuming a zero

- availability of tie-line benefits, or 518 MW of new capacity assuming 1,000 MW of tic-line

benefits is a\'r_ailable; there would be surplus capacity and therefore no need that year assumihg

2,000 MW of ti-e—line benefits are available (BELD Brief at 11, 95, citing Exhs. BELD-1, at 2-10‘, '

'BELD-2, at 19; Tr. 2, at 181-185). By 2009, the level of needed capacity would be 2,415 MW,

1,208 MW or 173 MW, based on assumed availability ef zero, 1,000 MW or 2,000 MW of tie-

~ line benefits, respectively.

BELD reports that in iater years the need for new capacity would trend upward, from

 1 035 MW in 2010 t0 4,313 MW in 2015 assurmng the 2,000 MW level of tie-line beneﬁts the

trend would be higher assummg elther of the lower levels of posmble tie-line benefits (BELD

" Briefat 11, citin ng “Ir. 2, at 181- 185) In assessing need. over the 2010 to 2015 period, BELD

asserts that expected trends. based on the 2006 RSP may be conservative, citing an analysis it

-made comparing pI'O]CCtIOIlS from ISO-NE’S 2007 Report of Capa01ty, Energy, Load and

Transmission. (“CELT Report”) to correspondmg 2006 pro;ectlons used in the 2006 RSP (id. at

12,97, 01t1 Exh. EFSB-RR-17).%

‘BELD states the [SO-NE Forward Capacity Market (“FCM”’y has been established to help

manage the supply of regional capa01ty for 2010 and later years, including the entrance of new.

. .capac1ty, through the use.of capa01ty payments as mcentlves (Exh. BELD-1, at 2-10; Tr. 2, at

187-188). Citing mformatlon generally avallable in the press, BELD indicated that there is “a lot |
of interest” in providing new capac1ty intended for part1c1pat101_1 in the FCM (Tr. 2, at.188-190).

- 'BELD also provided an ISO-NE Iisting of requests for approval of system interconnection by
| owners of prospective'prc')jects, noting pt*oj ect.ﬁroponents likely tO-'bid.I_lCW capacity in the FCM
- may well be among those having applied for such interconnection approval (id. .at 191-1 93; Exh.
'EFSB-1). | |

66 BELD first noted the 2007 CELT Report showed a lower load forecast (by 150 MW in .

© 2010, increasing to 385 MW in 2015) than the 2006 CELT Report; at the same time,

- however, BELD maintained updated CELT projections of available capacity also were -
lower, by a greater margin (1,100 MW in 2010 declining to 820 MW in 2015), with the
net effect that capacity need would be larger over the period (by 435 to 950 MW) (BELD
Bnef at 12, 97 citing Exh. EFSB-RR—I?)
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BELD maintains, hoWever; that it is not clear that the FCM would provide an effective
incentive to bring about new capacity devglopmént, given that its guarantee of capacity payments |
would extend for only a few years — possibly not long enough to allow many projects to obtain
financing (Tr. 2, at 188-190, 195-197). BELD explained that, other than municipai utilities, few
entities would be able to access sufficient financing based on a revenue commitment of a fevs.f
years (id. at 188-189). Regarding its own financing, BELD noted it already has aufhorization to

issue an amount of general obligation bonds sufficient to finarice the proposed facility (id. at

191).

BELD also maintains, as discussed in Section IV, above, that a simple-cycle unit such as
the proposed facility would take less time to construct than alternative base load, designs, such as

combined-cycle technology (Exhs BELD- 1, at 2-20; BELD-2, at 20; Tr. 2, at 166). Thus. the -

' ‘-proposed facﬂlty can be brought online more rapidly than other units to meet regional capacity

'need (Exh. BELD 1, at 2-20).

BELD asserts, as dlscussed in Sectlon IV above, that the proposed facility would prowde
ad&itlona] regional reliability beneﬁts by providing 116 MW of capablhty to meet system reserve
fequirements (BELD Briefat 11, Mg BELD‘-I,'at-Z-S). BELD explained that, separate from
the future need for regional capacity, there is an existing need for approximately 1,500 MW of

ten—minute non-sPinning reserve'capacity to offset contingency loss of the regional system’s

. Iargest generatmg or tle~11ne element (Tr 2, at 203-204). 'BELD stated that the proposed facﬂity

would contribute non-spmnmg reserve capacity through the ISO-NE forward reserve market

(Exh BELD i, at 2-9; Tr 2, at 156). BELD:asserts the need for reserve capac1ty can best be

_supplied by a quick-start, simple=cycle, aero-denyatlve generator such as the proposed Watson

* Station (BELD Brief at 98, citing Tr. 2, at 217, 218). BELD notes that, although the proposed

facility’s quick-start capability would allow it to e_ffecti{fely participate in the reserve market and

thereby help meet this identified fegionai need, it is possible the facility would instead operate in

#7  BELD noted that qulck-start resources are facﬂmes that can start and operate at full load

in less than 10 minutes (Exh BELD-2, at 21).
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the energy market, ifit did not bid or were not selected to operate in the reserve market given

market conditions (Tr. 2, at 176-177).%

BELD argues that the proposed facﬂlty also would prov1de a quick-start resource e that is

 highly efficient as a peaking supply, and thereby would provide economic and environmental
‘benefits (Tr. 2, at 199-202, 204—205). As diseussed in Section IV above, BELD indicates that the
. proposed facility would efficiently provide capacity to help make up a regional peaking supply of
approximately .7,00_0 MW, the amount required based on the margin between regiooal _off-}ie'ak

- and peak load'(id at 204-205) BELD asserts that the amount of existing generation suited for

peakmg use, also termed ioad following or cycling generation, currently isonly 1, 500 MW, thus

_5 500 MW of cycling generauon must be supphed by base load units not designed for this -

purpose (id. at 201-203). Regarding the 1,500 MW of cycling capamty Wthh 1s currenﬁy _

: avallable BELD argues that this capaclty consists of largely older, less efﬁment units, and the

proposed faolllty would provide further beneﬁts by servmg that requlrement more efficiently (id.
at 201) BELD malntams that the propo&ed Watson Station would also contribute to greater fuel |

- - diversity among reglonal generators because Watson Station would be able to burn natural gas-

~and ULSD for up to four months of operation (BELD Bnef at 98-99).

- The Light Department indicates that the proposed Watson Station would also serve the

: reliabiiity needs of seven Massachosetts municipal light plants: Braihtree, Reading, Taunton,

Hingham, Wellesley, Concord and Chicopee. The latter six municipal light,plan't's have entered

‘into unit 'co_ntracts for entitlements in the proposed Watson Station (Exhs. BELD-2, at 28; BELD-

@ BELD explained that ISO-NE uses the Forward Reserve Market to provide reserves

capacity for separate October-to-May and June-to-September contract periods (Tr. 2, at
177-178). For each such contract period, either (1) BELD would elect to bid, and if it

* were selected would be paid to operate, the proposed facility during that period as a
resource continuously available to hélp meet the required reserve level, and at times when
called upon by ISO-NE actually operate the facility as a reserve resource producing power
at the pfevailing energy market rate, or (2) if not so electing to.bid or if not so selected to.
operate in the reserve market, BELD would operate the facility as a resource continuously
available to produce power in the energy market, doing-so when economic; BELD could

- not however operate the proposed facility in both the above modes during the same

_reserve market contract period (id. 2, at 176-178). -
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1, at 2-12). The New Hampshife Electric Cooperative, Inc. has also entered into a unit contract

with BELD for an entitlement in the proposed Watson. Station (id.). As the owner of the

- proposed Watson Station, BELD would retain thirty percent of the power produced by the

proposed facility. _

According to BELD, the proposed Watson Station would also provide major direct and
_iridirect economic benefits to Braintree, the surrounding communities and the Commonwealth
(BELD Brief at 99-100}. For example, the proposed Watson Station would rede‘)elop an
industrial “brownfield” site that _previously held a decommissioned power plant; it would create
approximately 75 conistruction jobs over a ohe—year period (and up to-125 jobs during the peak
construction peried); it would be located at a critical spot oﬁ the transmission gnd, it would offer
system reliability on BELD;S side of the Holbrook substation; and it would have lower emissions

than many of the region’s older power plants (id.).

_ ii. Analysis ‘
BELD has set forth various necds or beneficial purpoees that it expects the proposed

) facilitj/‘ to serve, including regional reliability needs, state/regional cost and environmental impact

objectives, and participant or local system arca obj cctives.’

With respect te regional reliability, the record establishes projected ovefall requirements

for new capa_lcﬁy that would first arise in 2008 or 2009, and likely reach 1,000 MW in 2010 or
- earlier and 4,000 MW in 2015 or earlier, based on projected peak electricity demand and

‘currently known generatlon ava1lab111ty for those years. - Expected to be online in 2009, the

proposed facility would represent new capamty able to serve or help serve that identified need

from 2009 to 2015, and bey_ond. The record also establishes ISO-NE’s ex1st1ng and presumably
: 6ngoing requirement for a total of approximately 1,500 MW of reserve capacity, albeit not
* identifying a speciﬁe need for new reserve capacity to meet any separately forecast re_serve

‘capacity deficiency. Given its quick~start capability, the proposed facility would represent new

capacity able to help serve the regional reserve capacity requirement, once the facility is online

beginning in 2009,
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The record also establishes mechanisms ISO-NE currently is using to manage the region’s

- supply of capacity and reserve capacity for the current and upcoming years, including the

entrance of new capacity as may be warranted based on expected deficiencies in known available
generation. With respect to the suppty of capac.ity, ISO-NE’s provisions for capacity payments,
together with the new FCM effective for years 2010 and beyond, have sp'urrect interest mn
development of generation proj ects to meet peak system needs. BELD raises uncertainty as to
whether p_roj ects coming forward would successfully obtain ﬁné.ncing in sufﬁcieht numbers to
meet projected capacity need. However, .the record here provide_s little to showthat curfently
identified fegional capacity needs are markedly larger than or different from the past, or that the
prospects for prospective generation development are-demonstrably more pessimistic. BELD’s.

showing that there is future-year regional capacity need, without more, does little to establish that

. there is urgency for advancing one or more 'particular generation projects in order to meet or help -

meet thatneed. ‘With respect to reserve capacity, BELD’s analysis has identiﬁcd_a capacity'
réquirement but not established any deﬁcienby, although we‘recogniZG that new reserve capacity
may be warranted or may become so based on future planned or unplanned system changes, such
asto allow inefficient ex15t1ng units to retire. | . |
Separate from capacity need, the record provides support for BELD’s argument that the '
proposed facility would provide dual-fuel, quick-start capability using current technolqu, with
various reiiability, .efﬁciency, siting and diversity benefits for -Massachusetts and the 'ISO-NE

system As noted in Sectlon IV above, the Siting Board recogmzes the value of new peaking

- capablhty generally and that the proposed fac111ty would specifically pr0v1de (D operatlng

rehablllty beneﬁts by addmg to the supply mix a quick-start unit; (2) cost-effectiveness and

. environmental benefits by adding a low capital cost, small footprint unit; (3) cost-cffectiveness -

and environmental benefits by adding a unit with a relatively efficient, current peaking
technplbgy; and (4) capacity reliability benefits by adding a unit with a shoxt.implem'entation lead
time. The Light Department has also shown that the addition of dttal-'fuel peéking capacity
would, in general, provide énergy with reliability and cost advantages based on greater fuel

diversity.
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The record also establishes that the proposed facility likely would provide cost savings to
customers of BELD and the other six in-state and one out-of-state participant utilities, either
from own-system capécity or power cost savings, or from capacity or power sales benefits
derived from operation of the fécility in the regional reserve or energy markets. Finally, the
record establishes that adding an efficient, quick-start facility along the portion of NSTAR’s
transmission system extending toward BELD from Holbrook Substation may provide reliability
benefits in serving loc‘al load, and lo_cal air emissions reduction benefits from displacement of
other local g’eneratioh as part of serving local load. -

7 ' The Siting Board finds that the proposed faéility would setve energy needs or provide
energy benefits for both project part1c1pants and IS O-NE by prov1d1ng peaking power that

~ would be lower cost and have fewer environmental 1mpacts than that from existing peaking

generation resources, given proposed use of new efﬁc:lent quick-start technology; dual-fuel
capacity-and power generation that would enhance supply d1vers1ty, and added capacity and
power generation that would be rehably timed and econornlcally and environmentally -
ad\(ant_ageous to 1nstall compared -to‘other possible new cgpacuy and power generation, given the
rsmal-ler scale of plant entailed in developing generation based on peaking rather than base load

technology.

b. . Alierhatives Explored

In Section II, above, the Siting Board reviewed BELD’s sité selection process i'nclud'mg _ |

its comparison of potential alternatives to the proposed Watson Station site. Based on its

analysis‘, the S‘iting.Board.concluded that the proposed site at BELD’s Potter Road property

 offers important attributes for siting the proposed facility, including the site’s status as previously

disturbed land, its location adjacent to industrial uses on two sides and the Weymouth Fore River

on a third side, its existing access to power-related infréstructure for power interconnection and

gas and fuel oil dehvery, and its acc<3531b111ty to BELD personnel In reviewing BELD’s
alternative site comparison, the Siting Board concluded that the proposed Watson Station site

would be preferable to the 1dent1ﬁed alternatlves the Allen Street site and the alternate site

~ within the Potter Road property, with respect to most environmental impact concerns.
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The Siting Board finds that BELD reasonably established that, as 31te attributes for
project development, the proposed site is a largely industrial, prev1ously disturbed setting where
BELD has existing property rights and access to power-related infrastructure and operational
support personnel, and that by comparison with identified alternatives, the proposed sife would
better contribute to the minimization of the cost and env1ronmental impacts of facility

development and operation.

C. Impacts of the Proposed Use .

In Section HI, above, the Siting Board reviewed the enirironmental impacts, inclading
traffic, noise, land use, water resources, visual, hazardous materials, and EMF impacts of the

proposed Watson Statxon The review showed that many of the 1mpacts considered would be

eithera temporary condition, limited to the construction penod or periodic conditions over the

life of the facility, limited consistent with the facﬂlty s operatlon as a peaking resource used at
some but by no means all times. As part ofits review, the Siting_Bo_ard concluded the proposed -
faci-lity'likely would be 'consiétent with all 'applicable govemmental standards.

The Siting Board found in Sectlon 111, above, that with the conditions set forth therein, the

‘ env1ronmental impacts assocxated with the proposed Watson Statlon would be minimized. In

Sectl_on IV, above, the Siting Board further found the proposed facility would be consistent with
the environmentaI health and resource deVelopment poﬁcies-of the Commonwealth |
Based on the foregomg, the Siting Board ﬁnds that the proposed: facility, with proposed
and other m1t1gat10n descnbed herein, may result i in some modest local adverse env1ronmental
1mpacts extendmg to off-site areas, including possible air and noise emissions, project views,

EMF and construction-period trafﬁc but generally wonld result in minimal impacts.

d. Necessitv for the Public Convenience or Welfare

The Siting Board has found that the proposed facility would serve energy needs or

- provide energy.benefits for both project participants and ISO-NE by providing: peaking power

- that would be lower cost and have less environmental impacts than that from existing peaking

genefation resources, given proposed use of new efficient, quick-start technology; dual-fuel
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- capacity and power generation that would enhance supply diversity; added capacity and power

generation that would be reliably timed and economically and environmentally advantageous to
mstall conipa_red to other possible new capacity and power generation, given the smaller scale of
plant entailed in developing generaﬁon based on peaking rather than base load technology.

The Siting B__oard has found BELD reasonably established that, as site attributes for |
project development, the proposed site is a largely fndustrial, previously disturbed setting where
BELD has existing property rights and access to poWer—rel‘ated infrastructure and operational

support personnel and that by comparison with identified alternatives, the proposed site would

: better contribute to the mlmmlzatlon of the cost and env1ronmenta1 nnpacts of facility

development and- operatlon

The Siting Board has found that the proposed- fac111ty, with proposed and other mitigation

.

described herein, may result in some modest local adverse environmental impacts-extending to

- off-site areas, including possible air and noise émissions, project views, EMF and construction-

penod trafﬁc but generally would result in minimal impacts.

The Sltmg Board riow must balance. the pubhc 1r1terest in allowing the proposed use of

site, considering identified project benefits and any site advantages, against any adverse local

- impact of that use. Some identified benefits of the proposed use of site stand out, including the.

advantages the proposed-faciiity would provide as a riew, efﬁeient peaking resource added to the
current local and regic')nel supply mix, and the _opportl'Jﬁity afforded by the proposed site to usc a
“brownfield” sﬁace wellf-suited to the'proj ect’s modest footprint requirement, with {raluable
access to a range of ﬁked infrastructure including‘that for deliverj/ of both project fuels — gas and
backup oil.— as well as the project’s electncaI interconnection. With respect to the benefits the
prOJect would bnng as a new peaking resource, the Siting Board notes these are significant at this
time given few such projects have been pursued in recent yearsrand efficient peaking capacity
therefore appears to be under~re_presented in the Su'pply mix. The Siting Board also notes that as
a new capacity resource generally, the project rhay be important to the region based on a likely

ability to be online early, given that it appears well-positioned compared to other prospective

' projects with respect to oierall- perr_ni,t'ting and financing.

[185]



L bbb bbbt

bl

EFSB 07-1/ o | . Pagelol
D.T.E/DP.U.07-5 '

Regarding local impact interests, the project would operate for certain'periods oﬁly, and
would be sited on the Potter Road property so as to max‘imiz'e distance from residential abutters.
Further, as described in the body of this decision, the Siting Board has required mitigation
concerning visual impacts, noiee; CO, emissions and ammonia storage.safety.

Based on the foregoing, the Siting Board finds that the general public interest in

constrtlcting the proposed facility would outweigh any adverse local impacts of the project.

" Accordingly, the Sltmg Board finds that the proposed fac1hty is reasonably necessary for the

convenience or welfare of the pubhc

-4, Conclusmn on Requested Exemntlons

Based on the record the S1t1ng Board has concluded above that (1) BELD quahﬁes asa
public service corporation for purposes of G.L. c. 404, § 3; (2) the eight identified ‘prov151ons of
the Braintree Zoning Bylaws would of could affect BELD’s ability'to imialement the proposed
project; and (3) the proposed project is reasonably necessary for the convenience and welfare of
the public. | | | . _ | ”

As described above, the proposed facility offers multiple regional and local benefits;

notably it would add efficient quick-start peaking capacity to the supply mix p'rOViding cost and

_environmental advantages, and be a timely means of achieving its'reliability and other purpo'ses

since the project is well positioned in terms of financing and its ability to meet a r_elatively near-
term in service date. | '

As also described above the elght identified zomng bylaw prov1s1ons all raise

-' uncertainties for project implementation, although these cannot be fully known in advance and

may differ as to the degree or the signiﬁcance of the uncertainty they pose. Given our finding

- herein that pro;ect benefits would outweigh any adverse local impact, and the importance of

tunely achieving the identified project: beneﬁts the Siting Board concludes that the requested.
exemptions generally are warranted.

However the Siting Board 1s concemed that one bylaw provision, the Environmental
Performance Standards of the Bramtree Zoning Bylaws, § 135-1101, regulates not only the

nature and charactenstlcs of the fac111ty to be constructed but also the ongomg 0perat1on of the
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pfopds’ed facility and the Potter Street property. Were the Siting Board to grant an overall zoning

' exemption from § 135-1101, local zoning control over relevant environmental considerations

listed in § 135-1101 may no 1onger be applicable to the ongoing operation of the prqposed
facility. Accordingly, the Siting Board grants an exemption from those portioﬁs of § 135-1101 as
may otherwise be necessary to construct the proposed facility at .the proposed site, fecognizing '
that the eﬁvironmental impacts associated with the construction are su.bstantially as described in
the record of this proceedmg and in this decision. Based on.this ﬁndmg we make it clear that the
proposed facility dunng operation is subject to § 135-1101, as appllcable If necessary, the Sltlng
Board would snmlarly exercise its own purview over the ongoing operation of the proposed

facility to ensure that the environmental impacts of the proposed facility do not uﬁreasonably

. diverge from those represented by BELD in the record of this proceeding., ‘Accordingly, sﬁbj ect
to the above limitation, the Siting Board finds that the identified provisions of the Braintree .

- Zoning Bylaws could affect BELD’s ability to construct the proposed project, a‘ﬁd exemption
from the_idenﬁﬁed previsions therefore is required. Therefore, subject to'the limitation with '

‘respect'to' § 13'5-1 101, the Siting Board grants the petitiOn of BELD for exemption from Sections

135-601, 135—407 135-709, 135-701, 135-608, 135- 702, 135-1101 and 135-1404 of the Town of

Braintree Zonlng Bylaws

VIL- Section 61 Fmdmg .
. The Massachusetts Environmental Pollcy Act (“MEPA”) pr0v1des that “[a]ny

_ deterlmnatlon made by an agency of the Commonwealth shall include a finding descnbmg.the

environment'al impact, if any, of the project and a finding that all feasible measures have been

taken to avoid or minimize said impact.” G.L. ¢. 30, § 61. Pursuant fo 301 CMR § 11.01 (3),1

these findings are necessary when an Environmental Impact Report (“EIR”) is submitted.by a

'petitioner to the Secretary of Environmental Affairs, and should be based on such EIR.

Where an EIR is not required, G.L. ¢.’30, § 61 findings are not necessary. 301 CMR § 11.01 (3).

. The record indicates that a single EIR was required for BELD’s proposed generating facility.

The_refore, a finding under G.L. c. 30, § 61 is necessary relative to BELD’s Zoning Exemption

Petition.
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In Section III, above, the Siting Board conducted a comprehensive analysis of the |
environmental impacts of the proposed generating facility and found that the temporary and
permanent impacts of the proposed generating facility at the preferred siterwou_ld be minimized
and that the pioposed project would achieve an appropriate balance among conflicting
environmental concerns as well as among environmental impacts, reliability, and cost:_
Acco-rdin-gly, the Siting Board ﬁntls that all feasible meastlres have been taken to avoid or

minimize the environmental impacts of the proposed facility.

VIIL.. DECISION

The Siting Board’s enabliiig statute directs the Siting Board to implement the energy

. polioics contained in G.L. c. 164, §§ 69H-69Q to rprovide a reliable energy supply for the

Commonwealth with a minimum impact on the environment at the lowest possible cost. G.L. c.

- 164, § 69H. Section 69V requires that, in its consideration of a proposed generating facility, the |

- Siting Board review inter alia the site selection process, the environmental impacts of the

prroposed project, and the consistency of the plans for construction and operation of the proposed
project with the environmental policies of the Commonwealth. ,
In Section.II, above, the Siting Board has found that the Light Dépai’t_ment’s description

of the site selection process it used is accurate, and that the site selection process resulted in the

 selection of site that contributes to the minimization of the énvironmental impécts of the

- proposed project and the costs of mitigating, co_n_trolling;'and reducing such impacts.

In Section ITI, above, the Siting Board has found that with the implemontation of
listed conditions relative to air quality, water resources and wotlands, solid waste, visual, noise,

safety, traffic, and EMF impaots the Light Departn‘ient"s plans for the construction of the.

* proposed generating facility would minimize the env1ronmental impacts of the proposed project

consistent with the mimmlzatlon of costs ass001ated with the mitigation, control and reduction of
the environmental 1mpacts of the proposed project.
In Section IV, above, the Siting Board has found that the plans for the construction of the

proposed project are consistent with current health and environmental protection policies of the
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‘ Commonwealth and with such energy policies of the Commonwealth as have been adopted by

 the Commonwealth for the specific purpose of guiding the decisions of the Siting Board.

Accordingly, the Siting Board finds that, upon compliance with the condltlons sct forth in

‘Sections II1.B, MI.C, IIL.E, IILF, 11I.G, II1.H, and III,I, above, and hsted below, the constructlon '

and operation of the proposed project will pro,vide a reliable energy supply for the
Com'monwealth with a minimum impact on the environment at the lowest possible cost.

. Accordingly, the Siting Board APPROVES the petition-of Bramtree Electric nght

7 Department to constructa 116 MW generatlng facrhty and for a zonlng exemption in Braintree,

Massachusetts subject to the following cond1tlons
A In order to minimize CO, emissions, the Siting Board directs the Light
- Department, prior to or within the first year of the proposed facility’s op_eration, to
provide it with a complianee filing with respect to CO, e'missions based on either
(1) conformance with RGGI; or (2) an offset program developed with Siting
Board staff, eon31stent with CO, emissions offset programs developed in prevrous
cases before the Siting Board.

B. In order to minimize water resourees and wetlands impacts, the Siting Board
directs the Light Department, as warranted, during dry weather conditions, to
monitor water use of its proposed faeility in relation to strpply conditions in the
BWSD and Tri-Town systéms, and to coordinate with the BWSD with respect to |
'limiting BELD’s water ose or using BELD’s backup supply. |

C. In order to minimize visoal impe.cts, the,Siting‘ Board directs the Light
Department,-consistent with the directives in Section IILE, to provide, as
requested by individual property owners or appropriate munieipal officials,
reasonable off-site mitigation of visual impacts, including shrubs, trees, window
awnings, or other nrutuelty egreeable measures that would screen views of the
proposed generating facility and related facilities from affected residential
prope_rties and roadways in the area along Glenrose Avenue southeast of BELD’s

Potter Station facilities, where residents may experience changed views.
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In order to minimize noise impacts, the Siting Board directs the Light Department
(1) to confine noisy construction activities to weekdays from 7:00 a.m. to 5:30 .

p.m., and to limit weekend construction to Saturdays, between the hours of 8:00

am. and 5:00 p.m., such construction to be undertaken only when necessary, for

example, in the event that site work is delayed by bad weather, and @if

-scheduling deliveries of large equiprrient in low-traffic periods including evening

"or nighttime hours or on weekends, to notify residents and Braintree and state

police officials of such upcoming equipment deliveries, and to work with
residents and responsible ofﬁeiels to 'm.inimize.disruption and noise impacts
associated with such deliveries7

In order to minimize noise impacts, the Siting Board directs the Light Department '
to submit to the Siting Beard the results of BELD’S start-up and second period

operational noise testing, and resolution of any problems that may have arisen.

" In order to minimize safety i_mpects, the Siting Boatd directs the Light Departnieht

to enclose its ammonia Storage tanks, update its SPCC plan consistent with the

“operation of Watson Station, and develop a plan with procedures to-address the

delivery, transfer and storage of agueous ammonia together with contingency
response measures.

In order to minimize trafﬁc 1mpacts the Siting Board directs the nght

: -Department, as necessary, to stagger the departure times of those construction

crew membe_rs whose work ends duﬁng the 4:30 to 5:30 evening rush hour period,
and, in censultation with statc and local police, to use all reasoﬂable traffic
mitigatidn measures, ineluding the use of police details, as applicable.

In order to minimize EMF impacts, the Siting Board ‘difects the Light Depértment
to keep the Siting Board informed as to the progress and the outcome of BELD’s
interconnection plans and on designs for e,ny transmiésion_ upgrades, as well as
any measures incorpdrated‘into. {ransmission upgrade designs to minimize |
magnetic field impacts at such time as BELD reaches ﬁnal agreement with all

transmission prov1ders regardmg interconnection.
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In addition, pursua.nt to G.L. c. 4OA § 3, the Siting Board has granted subject to the
lnmtatlon with respect to § 135-1101, the petltlon of BELD for exemption from Sections 135-
601, 135-407, 135-709, 135-701, 135-608, 135-702, 135-1101 and 135-1404 of the Town of |
Braintree Zoning Bylaws. Further, rel_éted to the zoning exemption, the Siting Board has found,
in accordance with G.L. ¢. 30A, § 61, that BELD has takén all feasible measures to avoid or
minimize envifoﬁinental ifnp’acts of the proposéd facilify.

Becanse issues -'addressed in this Decision relative to this facilitjr aré subject to change
over time, construction of the proposed generating facﬂIty must be commenced w1th1n three
years-of the date of the decision,

In addition, the Siting Board ndtes that the findings i_n'this decision are baéed upon the
~ record'in this.case.” A project proponent has an absolute o_blfgation to construct and operate its
i facility-inrconformrénge with all aspects of its proposal as presented to the Siting Board.

- Therefore, the Siting’ Board r_equires- the Light Department to hotifjr the.Siting Board of any
changes chef than minor variations to the proposal so that the Siting Board may decide whether -
to inquire further into a particular issue. The Light Dc:p’aft_mcnt is obligated to provide the Siting
Board with sufficient information on changes to the pfopdsed pfoj ect to enable the Sitin.g Board

to make these determinations.

&% #M

Stephen H. August
Presui_lng Officer

Dated this 20" day of February, 2008
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APPROVED by the Energy Facilitics Siting Board at its rn_eeting of February 28, 2008,
by the members and designées presént and voting. Voting‘fo'r approval of the Tentative
Decisié_n,-as amended: Ann Berwick {Acting EFSB‘Chairman/Designee for lan A. Bowles,
Secretary, Executive Office of Energy & Environmental Affairs); Rob Sydhey, Designee for '

Philip Giudice, Commissioner (D_i\}ision of Energy Resourcas);'Laurie Burt, Commissioner

(Departmen_t of Environmental Protection); April An'deern Lamoureux, Designee for Daniel
' O’Coﬁnéll,- S.ecretal_"y of the Executive Office 6f‘ Hdusi_ng &_Ecbnomic Development; Paul J.
- Hibbard, Commissioner DPU; Tim Woolf, Commissioner DPU and Carolyn Dykéma, Public

~ Member.

- Ann Berwick, Acting Chairman '
- Energy Facilities Siting Board

Dated this 28™ day of February, 2008
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Appeal as to matters of law from any final decision, order or ruling of the Siting Board
may be taken to the Sup'reme Judicial Court by an aggrieved party in interest by the filing of a
written petition praying that the order of the Siting Board be modified or set aside in whole or in

patt.

Such petition for appeal shall be filed with the Siting Board within _twentj days after the
date of service of the decision, order or ruling of the Siting Board, or within. such further time as
the Siting B_oard may allow upon request filed pﬁor to the-expiré.tioh of the twenty days aftel_r the
date of service of said decision, order or ruling. Within ten days after such ‘p'e‘ti"tion has been

filed, the g}ﬂpealing party shall enter the appeal in the Supreme Judicial Court sitting in Suffolk -

- County by ﬁling a copy thereof with the clerk of said court. (Massachusetts General Laws,
- Chapter 25, Sec. 5; Chapter 164, Sec. 69P).
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The‘Energy Facilities Siting Board hereby APPROVES: (1) subject to conditions,
changes to the Cape Wihd Aésocia-tes, LLC, transmission project as further described below;
(2) the request by Cape Wind Associates, LL.C, for an extension of the deadline for
coﬁlmencement of project construction; and (3) fhe petition of Cape Wind Associates, LLC, and
Commdnwealth Electric Company, d/b/a NSTAR Electric, for a determination pursuant to
G.L. c. 164, § 72 that the transmission project is necessary, will serve the public convenieﬁce,

and is in the public interest.

I.  INTRODUCTION

A Summag' of the Proposed Project

On September 17, 2002, Cape Wind Associates, LLC (“Cape Wind"’ or “Company”) and
Commonwealth Electric Company d/b/a NSTAR Electric (“NSTAR?™) filed with the Energy
Facilities Siting Board (“Siting Boafd”) a petition pursuant to G.L. c. 164, § 69] for approval to
construct two néw 115 .kV elgctric &ansmissioﬁ lines, partly undersea and pétrt_ly underground, to
interconnect a planned offshore wind generéting facility (“wind farrri”) in Nantucket Sound with
the regional electric grid on Cape Cod (“proposed transmission lines” or “transmission project”).
On May 11, 2005,. the Siting Board issued a ﬁnalr decision (“Final Decision” or “Cape Wind
Decision™) approving the Company’s petition with conditions. See Cape Wind Associates, LLC

and Commonwealth Electric Company d/b/a NSTAR Electric, EFSB O2~2 15 DOMSB 1 ( 2005)
(“Cape Wind Decision (2005)”)

The wind farm would consist of 130 interconnected wind turbines spaced approxifnately )
one-third to one-half mile apart in an approximately 25 square;mile area on Horseshoe Shoal in

Nantucket Sound (Exh. CW-1, App. Aat3). The Compémy stated the wind farm would include

“an electrical service platform (“ESP”), which would connect to the individual wind turbines and

' step up the voltage from 33 kV to 115 kV. Cane Wind DeCISIOIl (2005) at 2. Transnnssmn from

the ESP would consist of two pamllel 115 kV circuits, with each circuit consisting of two cables,
each with three conductbrs, fora total of four cables and twelve conductqrs. Ld__ Each circuit
would be buried approximately 6 feet below tﬁe sea bottom in a separate tren'(:h; and the two
trenches would be i)lacedZO feet apart. ﬁ At landfall, the 'twelve conductors would feed into a
single underground duct bank for the on—land portion of the route. Id.
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The transmission project route as approved by the Siting Board in the Cape Wind

Decision was described as being approximately 18.1 miles in length, 12.2 miles of which would

- bé submarine and 5.9 miles of which would be on land. Cape Wind Decision (2005) at 14. As

described in the'Company’s subseqﬁent project change filing, the submarine portion would be
slightly longer, 12.5 miles, and thus the total project length would be 18.4 miles (Exhs. CW-1,
at 5, EFSB-RR-5). The route would extend from the ESP through Nantuckét Sound and then
through Lewis Bay, rﬁaking landfall at New Hampshire Avenue in Yarmouth. Cape Wind

Decision (2005) at 2-3. It would then trafel'underground along town streets and an existing
NSTAR right-of-way (_“ROW”) to an interconnection with the grid at NSTAR’s Barnstable

Switching Station. Id. Cape Wind stated that it would own, operate, and maintain the prdposed

- wind farm, the ESP, the submarine cables connecting the :Nilld farm to the ESP, and all on-land

facilities up to the point where the proposed transmission lines would enter the NSTAR ROW.
Id. Cape Wind stated that NSTAR would own, operate, and maintain the transmission facilities

invits ROW at Cape Wind’s expense. Id.

B.  Procedural History '
1. EFSB 02-2A: Project Chang_e Filing and Extension Request
The Siting Board issued the Cape Wind Decision on May 11, 2005. On July 19, 2005,

Siting Board staff _r_eqﬁested information from .Cap-e Wind regarding potential changes to the

Project ;‘es'uitihg from a change in the jurisdictional boundary of Massachusetts state waters in

Nantucket Sound (Presiding Officer letter at 2 (July 19, 2005)). On July 25, 2007, Cape Wind

 filed a Project Update (“proj ect change ﬁli_ng’_’) ident'i‘fying changes that had occurred to the

transmission project since the issnance of the Cape Wind Decision. Siting Board staff issued
written discovery to the Company with respect to the project change filing on September 26, -
2007. On November 19, 2007, the Company filed a request for an extension of the three-year

deadline established in the Cape Wind Decision for the commencement of transmission project

construction (“extension request”). One day of evidentiary hearings relative to the project change

filing and the extension request was held on November 27, 2007. The project chz_mge filing and

the extension request comprise EFSB 02-2A.
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2. D.T.E. 02-53: Section 72 Petition

~ Cape Wind and NSTAR initially filed their petition to construct the transmission project
on September 17, 2002. The petition to construct was docketed as EFSB 02-2. At the same
time, the Company also filed a petition with the Department. of Telecommunications and Energy
(now the Department of Public Utilities), pursuant to G.L. c. 164, § 72, eeeking a determination
that the proposed transmission lines are necessary, would serve the public convenience, and
would be consistent with the public interest. The Section 72 petition was docketed as
D.T.E. 02-53. At the time the Company filed its petitions, it requested that the petitions be

consolidated for hearing by the Siting Board in a single adjudicatory proceeding. On September

27,2002, the Chairman of the Department granted the Company’s request, issuing a

Consohidation Order which referred both petitions to the Siting Board for review and final
decision. . The consolidated proceeding was docketed as EFSB 02-2/D.T.E. 02-53 (“underlying
proceeding”). ' | '

-From April through October 2003, the Siting Board held 21 days of evidentiary hearings
in the consolidated proceeding. Cape Wind Decision (ZOOQ at 19. Approximately 930 exhibits -

were entered info the evidentiary record. Id. On March 16, 2005, the Presiding_ Officer issued a
rulihg biftircating the Siting Board petition and the Section 72 petition for decision. The

Presiding Officer bifurcated the petitions because review of the transmission project under the

'Massac_husetts- Environmental Policy Act (“MEPA”) was not yet completed. Id. at 19-20. By

law, a deeision on the Section 72 petition could not be issued until completion of MEPA review.
Accordingly, the Siting Board issued a Final Decision in EFSB 02-2, but deferred issuance of a -
decision in D.T.E. 02-53. On March 29, 2007, the Secretary of the Executive Office of Energy

and Environmental Affairs issued a Certificate on the Final Environmental In_lpact‘Report

(“FEIR”) for the transmission project (Company Initial Brief at 5). F rom July to November
2007, updated project information relevant to both EFSB 02-2 and D.T.E. 02-53 was developed
(see Section I below). |

‘I PROJECT CHANGE FILING AND REQUEST FOR EXTENSION

Cape Wind identified in its project change filing changes to the transmission project

between December 18, 2003, the close of the record in the underlying proceeding, and the
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July 25, 2007 project change filing (Exh. CW-1, cover letter at 2).' The project change filing
identificd four project changes. First, a Massachusetts marine boundary change brought one
additional mile of the route into Massachusetts jurisdiction; second, the submarine cable route
across Lewis Bay has been realigned; third, the Company has modified the underground vault

and ductbank design for the upland segment; and fourth, a different construction method has

been selected for the landfall (Exh. CW-1, at 4-9).? Project changes are addressed in Sections
ILA t_hrough II.C, below. The Cbmpziny’s request for an extension is addressed in Section ILD.

A Standard of Review

In its 2005 approval of the proposed transmission lines, the Siting Board required Cape
Wind to notify it of any changes other than minor variations to the proposal as presented to the

Siting Board, so that it might decide whether to inquire further into such issues. Cape Wind

Decision (2005) at 147. The standard of review to determine whether further inquiry is

warranted was articulated by the Siting Board in the Berkshire Power Decision on Compli_ance
(“Berkshire Compliance Decision™) 7 DOMSB 423, at 437 (1997). In the Berkshire Compliance

Decision, the Siting Board declined to make further inquiry regarding certain project changes if
the change did not alter in any substantive way either the assumptions or conclusions reached in
1ts analysis of the project’s environmental impacts in the underlying proceedmg Id. at 437- 439 -

also Fore River Develovment LIC, 15 DOMSB 403, 409 (2006).

B. Scope of Review
1. Changes Relating to Relocation of the State Boundary

The transmission line route appfoved by the Siting Board in the Fi_nal Decision was

approximately 18.1 miles in length, 12.2 miles of which would be submarine. Cape_ Wind

At the November 27, 2007 evidentiary hearing, the Company also was asked to identify
any project changes that might have occurred since the project change filing (Tr. at 10).

The project change filing contains information regarding the wind farm as well.
However, as the wind farm is not subject to Siting Board review in this proceeding,
evaluation of the project change filing 1s Jimited herein to those portlons addressing the
transmlsswn project only.
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Decision (2005) at 14. Of the 12.2 submarine miles, 6.6 miles were identified as being located in
‘Massachusetts state waters, with the remaining 5.6 miles located in federal wéters (project

change filing at 9; ge_é Cape Wind Decision (2005) at 14). The C‘ompany stated that, since the

issuance of the Cape Wind Decision in 2005, the U.S. Department of Interior, Minerals

Management Service (“MMS”) has remapped a pbrtion‘ of the boundary of Massachusetts state

‘waters in the vicinity of the transmission project, shjﬂing it one mile seaward (Exh. CW-1,at 2,
- 9; Tr. at 69-74). The Company stated that, as a result of this boundary shift, the length of the

submarine portion of the cable route located in state waters, rather than federal waters, is one

mile longer, 7.6 miles versus the 6.6 miles originally presented to the Siting Board (Exh. CW-1,

at2, 9).>. The Company stated thaf, cohse(iuently, one additional mile of temporary séabed
impacts (sand and sediment disturbance) due to jet-plowing would now occur in state waters
rather than in federal waters (Q at 9). Specifically, the Company stated that an additional
63,360 squarc feet (1.45 acres) of disturbance would fiow occur n stﬁte_ Wate;s (id. at 10). The:
Co.mpanylsta'ted that there would be nd overall net increase in seabed disturbance associated with .

' this éhangé; part of the disturbance that would have occurred in federal waters would now occur

 instate waters instead (id.). The Company asserted that this change should not require additional
inquiry by the Siting Board, as the impacts of the cables along the entire 12.2-mile submarine
route were evaluated in the underlying proceeding (id.).

The Siting Board, in the Final Decision, cOnducted a comprehensive analysis of the entire |
submarine cable route, which included the one-mile portion now Iocafed in state waters. Based
on thé record in the underlying proceeding, as updatéd by the record in thisproceéding, the .Sit-ing

] | Board finds that the boundary change is a minor variation to the project as originally :a[.)proved
- that d;es not require further inquiry, as it does not alter in any substantive way either the
assumptions or conclusions reached in the Siting Board’s analysis of the transmission proj ect’s

environmental impacts in the underlying proceeding.

3 The Company stated that the location and specifications of this additional one-mile

section are unchanged (Exh. CW-1, at2,9}).

sircBl
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2. Change To Suumadne Cable Route in Lewis Bay
The Company stated that it is now proposing to shlﬁ the original route of the submarine
cables in Lewis Bay approxinlately 900 'feet to the north, to avoid an area of fine-grained.
sediment (Exh. CW-1, at 6, 11). The Company stated that this routing change would increase the
leugth of the submarine cable route by approximately 5007 feet, but would not increase
environmental impacts (id. at 11-12). The Company stated that the route realignment may

minimally decrease construction-generated turbidity, because finer sediments remain suspended

longer, and are carried further away by currents (id.).

Based on the record in the underlying proceeding and in this proceeding, the '_Siting Board

finds that the realignment of the cable route in Lewis Bay 900 feet to the north of its original

‘location is a minor variation to the project as originally approved, that does not require further

| inquiry, as it does not alter in any substantive way either the assumptions or conclusions reached

in the Siting Board’s analysis of the transmission project’s environmental impacts in the .

underlying proceeding.

3, Chanlges to Underggound Vaults and Ductbank Systems

The Company provided 1nformat1on on a number of engineering reﬁnements related to

the desi gn of the underground transition vaults upland splice vaults; and ductbank system. For

example, the transition vauit would now consist of two parallel vaults rather than a single vault,
with the total area remaining the same; also, the ductbank system would use a four-over-four
configuration in the transition zone instead of an eight-over-eight configuration (Exh. CW-1,

at4, 6). These changesﬂwould not affect the land con_'stru'ction irnpactts' and permanent impacts of

the proposed transmission lines as analyzed in the underlying procee'ding

Based on the record in the underlymg proceeding, aud as updated in this proceeding, the
Stting Board finds that the engineering refinements related to the design of the underground
transition vaults, upland splice vaults, and ductbank system are minor variations to the project as
originally approved that do not require further inquiry, as they do not alter in any substantive way
either the assumptions or conclusions reached in the Siting Board’s analys1s of the transrmssmn

project’s env1ronmental 1mpacts in the underlying proceeding,
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- 4, Change in Method of Landfall Construction

As approved by the Siting Board in the Final Decision, the proposed transmission lines

would travel from the wind farm in Nantucket Sound, t.hroughr Lewis Bay, and make landfall at

~ New Hampshire Avenue in Yarmouth, where there is a small sandy beach and a concrete seawall.

Cape Wind DeCision (2005) at 14-15, 71. In the underlying proceeding, Cape Wind initially -

proposed minimizing impacts to coastal wetlands in the near-shore area by using horizontal
directional drilling (“HDD”) to achieve landfall at New Hampshire Avenue. Id. at 135.

The Company later concluded that any reduction in impacts to coastal wetlands due to the use of ‘

-HDD would be outweighed by significant traffic and noise impacts on New Hampshire Avenue

fesidents, so the Company proposed jet-plowing rather than HDD as its preferred landfall

construction method. Id. Based on the evidence presented in the underlying proceeding, the

~ Siting Board approved jet-plowing rather than HDD for the landfall, Id. at 136. In addition,

the Siting Board specifically required that if the Company reverted to an HDD design, it would

| need to evaluate noise and traffic impacts of the HDD and file a project change filing with the

Siting Board.? Id.

In its project change filing, the Company proposes a change from jet-plowing to a
modified version of the HDD design originally prbposed. The Iﬁodiﬁed HDD design is only - -
200 feet in length, compared to 800 feet for the original HDD désign. Bésed on the Siting
Board’s directive in the Final Decision, the use of the modified HDD design to install the ~
traﬁsmission lines at the New Hampshire landfall requires furfher Siting Board inquiry. Further,

this change in the method of landfall construction may alter in a substantive way certain

The Siting Board held that, should the Company choose, either for technological reasons
- or because of restrictions imposed by another agency, to pursue use of HDD at the
landfall, additional proceedings before the Siting Board would be required to determine
whether and how that approach could be undertaken consistent with minimizing noise
and traffic impacts. Cape Wind Decision (2005} at 136. Specifically, the Siting Board
stated that to allow use of HDD to achieve landfall at New Hampshire Avenue, the
Company would be required to make a project change filing, providing: (1) an analysis
of both existing and predicted construction period L., Ly, and L, noise levels at affected
residences, and proposed and possible mitigation to minimize residential noise impacts;
and (2) an analysis of proposed and possible mitigation to minimize traffic impacts on
residents, particularly for those homes in close proximity to the transition vault.
Id. at 136, 137.
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-

-conclusions reached in the Siting Board’s analysis of the environmental impacts of using HDD,

rather than jet-plowing, as the method for landfall construction, and the overall balance of cost,
reliability, and environmental impacts of the two methods. The Siting Board undertakes this

further inquiry in Section I.C, below.

C. Proposed Change to HDD. -

As stated above, the Company proposes a change from jet-plowing to HDD as the

* construction method for the New Hampshire Avenue landfall. Hori'_iontal directional drilling at

the New Hampshire Avenue landfall was an option compared to jet—plowing in the underlying
,procecdihg. In the underlying proceeding; the Company supported its choicerto use jet-plowing
at the landfall by asserting that (1) jet-plowing and HDD would have similar.cnvironmental
impacts, (2) the coastal bank at New Hampshire Avenue is man-made and not an ecologicélly

vvaluable resource, but that (3) HDD is more compiicated than jet-plowing, and (4) HDD would

take more time and have more impact on traffic. Cape Wind Decision {2005) at 133-134.

1. Marine Impacts
The Final Decision describes the Company’s plan for the use of HDD at the New
Hampshire Avenue landfall, comparing it to the plan for jet-plowing and hand-jetting at the same

' location.. According to the record of the underlying'proceeding, the Company set forth an HDD

'_ 6pti0n based on drilling four parallel boreholes a distance of approximately 800 feet each.

Cape Wind Decision (2005) at 133. Under thaf pIan, 660 cubic yards of sediment would be

excavated for a temporary offshore pit and cofferdam, and an additional 180 cubic yards was to
be removed for the borcﬁoles, fﬁr a total of 840 cubic yards. Id. The Final Decision noted that
most of the wetland impacts from jet-plowing would be temporary, and that the coastal bank that
would be affected by jet-plowing, but left undisturbed by HDD, has limited ecological value. _
Id. at 135-136. Furthei‘more, the Siting Board sﬁggeSted that any advantages of HDD in terms of
marine impacts would be minor, compared to noise and traffic impacts projected for the HDD.
Id. at 136. o | |
The Company’s project change filing preéents an HDD option that differs in signi_ﬁcant-
respects from the HDD option rc\}iewed in the underlying proceeding. The modified HDD |
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design limits the length to 200 feet for each of the four boreholes; however, the Company
increased its excavation estimate tb 840 cubic yards for the temporary offshore pit and
cofferda.m, with another 57 cubic yards of excavate from the borcholes (Exhs. CW-1, at 6;
EFSB-2; EFSB-7). The Company provided the following information on the seafloor area and
sediment volume that would be disturbed using the modified HDD design, compared to the area

and volume that would be disturbed using jet-plowing:

Type of Impact Modified HDD Jet-Plowing
Arca disturbed 2925 sq. ft. 3360 sq. fi.
Volume of sediment 897 cu. yds. 1383 cu. yds.

(Exh. EFSB-7; Tr. at 75)

© According to the Company, the offshore pit and cofferdam would be shoreward of the

recreational shellfish area in Yarmouth (Tr. at 76-77). Overall, the Company asserted that use of

‘the modified HDD design would reduce disturbances to sediments and to the recreational

sheltfish bed located near the landfall location, compared to the use of jet-plowing in the same
area (Exh. CW—I_,-af 7). | o |

The Company stated that the seaward pit for the HDD would be surrounded on three sides
by a steel sheet pile cofferdam apﬁroximately 65 feet long and 45 feet wide (Exh. EFSB-7). The
Company stated that it would bac_kﬁll this area, rather than relying on water currents to refill the

depression (Exh. CW-1, at 7). The Company stated that its HDD operation would re-circulate

_drilling fluids, composed of bentonite clay suspended in water, and that it would process dﬁlling

returns for offsite disposal (Exhs. CW-1, at 8; EFSB-7). The Company stated that, were any

-drilling fluids to be released into the bay, they would remain as a cohesive mass of bentonite

slurry on the seafloor until removed by divers (Exh. YAR-14). The Company indicated that
HDD construction would not occur between J ahuary 1 and May 1, nor between Memorial Day
and Labor Day (Tr. at 11-12). |

The record indicates that using HDD for 200 feet of the transmission line installation at

‘the landfall location would allow the Company to avoid re-building the existing seawall at New

~ Hampshire Avenue. While a greater volume of sediments would be disturbed using the modified
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HDD than jet-plowing, the record shows that each method would disturb a comparable amount
of surface area seaward of the seawall. The record shows that the area of differential impact does
not include the shellfish area, and that any released bentonite slurry would be removed. The
record also shows that the construction would not occur during sensitive periods of the year. No
significant difference betweén the marine impacts of the modified HDD design and jet—ploWing
was identified. The record further shows that the Company would adequately mitigate'any
impacts resulting from use of the modified HDD désign. Therefore, the Siting Board finds that
the marine construction impacts of the‘proposed transmission lines along the primary route, with

the project chahge, would be minimized.

2. Nois¢

In the underlying proceeding, Cape Wind stated that, were the original HDD design to be
selected as the construction method for the New Hampshire Avenue landfall, HDD operations
would take place 20 to 24 hou;‘s a day, seven days a week, for four to six weeks. -Cape Wind
Decision (2005) at 134, The Company explained that the equipment used to drill the bblfe holes
and pul} back the transmission line would be located in a transition vault on New Hampshire
A\;enu_e, adjacent to the Englewood Beach recreation area approximately 300 feet norfh of the '
landfall and 200 feet north of Shore Road. Id, at 134-135. The Company estimated that the L,
for the HDD would be 78 dBA at 50 fect, while the L, would be approximately 73 dBA at

" 50 feet, and 61 to 67 dBA at 200 feet. Id. at 135. The Compény estimated that, absent

mitigation, L_,, noise levels at the closest residence to the northwest would be 79 dBA, and Lmax
noise levels at the closest residence to the southwest would be 77 dBA. Id. The Company
discussed using a s_ohd wood sound barrier su_mlar to those used in highway sound attenuation, |
10 feet high. Id. The Company esﬁniated_ that ﬁsing such a sound barrier could reduce L, noise
levels from 79 dBA to 74 dBA at the nearest residence to the northwest. Id. |

The Company’s original construction plan anticipaied fouf—to-s_ix weeks of continuous
nighttime construction noise, based on a 20-to-24 hour construction day, at a noiser level -
comparable to that generated by a backhoe or excavator. Id. at 136. Thus, the Siting Board

stated that it could not find that construction noise impacts would be minimized along the

' primary route if HDD were used to make landfall. Id. at 136. The Siting Board noted that, to
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alloﬁr use of HDD to achieve landfall at New Hampshirc Avenue, it would require the Company
to make a project change filing providing an analysis of both existing and predicted construction
period L, Lgg, and L, noise levels at affected residences, and proposed and possible mitigation
to minimize residential noise impacts. Id. | |

. In discussions with contractors since the issuance of the Final Decision, the Company |
determined that drilling oberati_ons can be shut down overnight and sﬁH operate safely
(Exh. EFSB-2; Tr. at 2_7).5 The Company stated that, under the modified HDD design, it would
conduct HDD operations from 7:00 a.m. to 5:00 p.m., seven days a week (Exh. EFSB-6). The
Coﬁipa_ny explained that in the event it needed t§ run the HDD operations outside of these hours,
it would requést permission' from the Town of Yarmouth (Exh. EFSB-6; Tr. at 33). The
Company estimafed fhat two-to.—four weeks would be needed for completi_on of the modified
HDD, and indicated that the work would occur during the off—seasoﬁ (Exhs. EFSB-5; EFSB-6;
Tr.at11-12, 30). 7

* Under the modified HDD plan, the length of the HDD would be rediiced from 800 feet to -

200 feet by moving the temporary cofferdam operation area closer to land, and by moving the on-

land HDD operation area closer to the seawall at the end of New Hampshire Avenue and further .
from residences (Exh. EF SB-2). The Company has proposed installing sound barriers on both
sidés of New Haﬁlpshire Avenue along the HDD operation area (Exh. EFSB-4(S) fig. 2).° In
addition, the Company indicated that the drilling rig engine would hﬁve a sound muffler and that
additional sound blanketing, which could reduce the sound by a few decibels, could be pro{fided
if there are noise complalnts (Exh EFSB-11; Tr. at 40-41). |

‘ The Company asserted that noise from the modified HDD 1nstallat1on would be _
temporary and would be x_mmmlzed by using noise barriers and limiting the hours of construction

(Exh. EFSB-4(S)). The Company provided an updated noise analysis to estimate the noise

- The Company indicated that there may be limited instances — for example, if temperatures
were to fall below freezing — where the equipment would need to run overnight to
maintain the borehole (Exh. EFSB-2; Tr. 34).

The sound barrier along the north would be 12-feet high and approximately 115-feet long,

and the sound barrier along the south would be 18-feet high and approximately 100-feet
long (Exh. EFSB-4(S) fig. 2).
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impacts at residences closest to the HDD installation for the hours of 7:00 a.m. to 5:00 p.m.
(Exh. EFSB-4(S)).” With the use of sound barriers, (1) the L___ for the HDD would range from
57.7 dBA to 65.3 dBA, where the existing background L, was measured at 86.4 dBA, and (2)
the L,, for the HDD would range from 56 dBA to 61.6 dBA where the existing background L
was measured at 53 dBA (id.).

The Company also provided an updated analysis to estimate noise impacts using jet-
plowing, notmg that sound barriers are not feasible for use with _]et—plowmg due to the mobility

~ of the sound~producmg equipment {Exh. EFSB-RR- 2) Therefore in the same residential area,

(1) the L, for the jet plow would range from 82 dBA to 94 dBA, where the existing maximum
L. was measured‘ at 86.4 dBA, and (2) the L, for the jet plow would range from 66.2 dBA fo
80 dBA, where the existing L, was measufed at 53 dBA (id.)

In the Final Decision, the Siting Board expressed concern with the noise impacts from
operating HDD eri a continuous baéis, 20-24 hour'sr a day. The modified HDD operation would
be limited to daytime hours, between 7:00 a.m. and 5:00 p.m. Any operation at night would be
limited and would require approval from the Town of Yarmouth in advance. Further, the L,
noise level estimates under the original HDD design, 74 dBA at the nearest residence, are higher
than the estimates under the modified HDD plan 0f65.3 dBA. In addition, the current noise

' ahalysis'shews that, due to the ability to install stationery sound barriers in conjunetion with the
operation of HDD, the noise impacts with the use ef HDD would be lower than those with the
‘use of jet-plowing. -

In considering the Company’s proposed use of HDD, the Siting Board notes that the -

e b,

Company must request approval by the Town for HDD activity occurring beyond daytime hours.

" The Siting Board also notes, however, the impoi‘tance'of notifying residents in the event that
HDD operation would, on any particular day, be extended beyoﬁd 5:00 p.m. Therefore, the

| Siting Board directs the Company to provide advance notice, cither by hand delivered notices or
by phone, to residents in the New Hampehire Avenee/Shore Road'neighborhood,'24 hours in

_' advance, if possible, in the event that HDD operations are to extend beyond 5:00 p.m. The Siting

7

Y

The noise modehng analyzed sound impacts at 24, 23/25 32, and 49 New Hampshlre
Avenue (Exh. EFSB-4).
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Board finds that with the implementation of this condition, the noise 'impacts of the proposed

transmisston lines along the primary route, with the project change, would be minimized.

3. Traffic _
In the underlying proceeding, the Company explained that if HDD were used to make
-landfall, construction of the transition vault would occupy the full width of New Hampshire

Avenue for the four-to-six week period of the HDD operation. Cape Wind Decision (2005) at

134. According to the Company, this would obstruct frontages of two residences and the
Englewood Beach feereation area, and block travel from Berry Road to points on New
Hampshire Avenue south of fhe work area, including access to Shore Road. Id. at 134. The

. Company noted that, if jet-plowing were used, the transition vault could be located south of the
intersection with Shore Road, and only the portion of New Hampshire Avenue between the
landfall and Shore Road, which is not heavily traveled, would be closed. Id. The Siting Board
therefore concluded that the traffic impacts from use of the original HDD plan would be
significant. Id. at 136. The Siting Board noted that, to allow use of the original HDD plari to
achieve landfall at New Hampshire Avenue, it Would_require the Company to make-a project
change filing, providing an analysis'of proposed and other possible miti gatiox_i to minimize traffic
impacts on residents, particulaﬂy for those homes in close proximity to the transition vault.
Id. at 136-137. - | o

As described in Section II.C.Q, above, the driIl pit under the modified HDD plan would be

located just south of the Shore Road/New Hampshire Avenue intersection (Exhs: CW-1, at 15;
EFSB-2). The Company explained that due to the é-hqrtef length of the HDD, the location of -the

i
i
3
:
H

i ' drilt pit would lessen the traffic impact to residents of New Hampshire Avenue north of Shore

Road, as well as residents of Shore Road (Exhs. CW-1, at 15; EFSB-I 1; Tr. at 43). The

Company asserted that due to the ability to locate the HDD equipment closer to the seawall, the
traffic impactsr Would likel'y be similar for both the HDD and the jet plow technology

{Exh. EFSB-11; Tr. at 43). The Company provided information conﬁrmiﬁg that with either
constructjon method, access to one residence, located oﬁ New Hampshire Avenue between the

landfall and Shore.Road, could be obsfructed (Exb. EFSB-3; See Cape Wind Decision (2005)

v B

at 134). The Company stated that it is prepared to mitigate short-term access concerns with
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affected residents/property owners (Exh. CW-1, at 16; Tr..at 34-35). In addition, the Company
has provided a draft copy of é.Trafﬁc Management Plan it developed for the Towns of Barnstable
and Yarmouth and the Massachusetts Highway Department (Exhs. CW-1, App. D; YAR-2).
Under the modified HDD plan, the HDD drilling equipment would be situated south of
the New Hampshire Avenue/Shore Road intersection, eliminating the difference in locational
traffic impacts associated with use of HDD versus jet plow. The record shows that the
equipnient associated with construct_ihg the New Hampshire Avenué landfall using either method
would still require the closing of New Hampshire Avenue between the seawall and Shore Road.
Usil;g the modified fIDD plan, h_oﬁever, the complete closﬁre of a portion of New Hampshire

Avenue north of Shore Road, with assoeiated impacts to more residences as well as to the

‘Englewood Recreation Area, would be avoided.

In the Final Decision, with jet plow construction pr0posed' for the New Hampshire
Avenue landfall, and taking into account mitigation proposed by the Company, the Siting Board
made the following finding on overall construction traffic impacts:

“Consequently, to ensure that all outstanding issues can be resolved in a timely fashion,

the Siting Board directs'the Company to submit a draft Traffic Management Plan to

Yarmouth officials and school administrators at least six months prior to the

commencement of construction. The Siting Board finds that, with the implementation of

. this condition, the construction traffic impacts of the proposed transmission lines along
“the primary route would be minimized.” Id. at 118, 147.
Given that ( i) the traffic impacts associated with the modified HDD design would be similar to

those associated with jet plow construction, and (2) submittal of a draft Traffic Management Plan

is required by the Final Decision, the Siting Board finds that the traffic impacts of the proposed’

transmission lines along the primary route, with the project change, would be minimized.

‘4. EMF

The Company provided estimates of magnetic fields from installed cable at the beach

surface, both for jet-plowing and for the modified HDD design. With the jet-plowing alternative,

the Company indicated that the maximum magnetic field would be “something less” than the
85 milligauss (“mG”) level which has been acbepted in previous Siting Board proceedings for the -

edge of a transmission right-of-way, assuming a burial depth of 6 feet (Exh. EFSB-RR-3). With
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HDD, the Company stated that the magnetic field would be about 14 mG in the b'e.ach area,
where the HDD conduits would be approximétely 10 feet deep, and.up to 30.8 mG at the

. transition vault at the end of New Hampshire Avenue, where the top of the upper conduit would

be 4/ feet below grade (Exh. EFSB-RR-3). The Company concluded that magnetic ficld levels
on the beach would be reduced with HDD _technology and that either method would result in
levels less than the Siting Board’s 85 mG benchmark (Exh. EFSB-RR-3). The Siting Board

~concurs with this assessment. Therefore, the Siting Board finds that the magnetic field impacts

‘of the proposed transmission lines along the primary route, with the project change, would be

minimized.

5. Cost :
In the Final Decision, the Company stated that the use of the original HDD design at the

landfall would increase costs by $460,000 over the use of jet-plowing. Capé Wind Decision

. {2005) at 138. .I.'n addition to the construction cost differential, the Company also noted that the
costof installiﬁg a sound barrier could fa.nge from $14,000 to $23,500, assuming the use of a

'100-foot long wall. Id. The Company has submitted information indicating that, currently, the

cost of installing cable using the modiﬁed HDD design would be $30,000 more than the cost of
installation with jet-plowing (Exh. EFSB-14; Tr. at 44). The Company explained that the
reduced costs are driven by the shortened length of HDD and the 1nstallat10n of the cofferdam in

- shallower water, which would require less construction time and smaller installation equ1pment

(Exh. EFSB-14; Tr. at 45).
- In the Final Decision the total capital cost for the transmission project was estimated to be

$79.5 million. Cape Wind Decision (2005) at 44, 138. The difference in cost between the HDD

and the jet plow approach, given‘ﬁse of the modified HDD design, is now estimated to be
$30,000, which is minimal. The Siting Board therefore finds that the costs of ] et-plowing and
modified HDD are comparablé. Also since the change from using _] et-plowing t6 modified HDD
at thé landfall, based on current cost projections, would not signiﬁca.ntly affect the total cost of
the project, it does not affect the cost analysis and finding made by the Siting Board in the Final

Decision, which speciﬁceﬂly related to a comparison of routes.
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6. - Reliability |
The Company stated that any difference in reliability between jet-plowing and HDD
would be associated with the potential for cable exposure or mechanical damage
(Exh. EFSB-12). The use of HDD technology at the landfall would result in deeper burial of the

cables at this more exposed location, and the cables would be encased within conduits

- (Exh. EFSB-12; Tr. at 82-91, 104). The Company stated that the reliability of the cable system

could therefore be increased by the use of HDD (Exh. EFSB-12). Based on the record in the
underlying proceeding, as updated in this proceeding, the record identifies no reliability
disadvantages to using HDD at the landfall. Accordingly, the Siting Board finds that the projéct

change would not alter its analysis and finding on reliability made in the Final Decision.

7. Corclusion

Consistent with the Siting Board’s directive to Cape Wind in the Fiﬁal Decision fo inform
the Siting -Bbard of any changes to Cape Wind’s proposed project, other than minor variations,
Cape'Wind has informed the Siting Board of four such changes: a Massachusetts marine |
boundary change: which brings one additional mile of the route into Massachusetts jurisdiction; a
realignrnenf of the submarine cable route across Lewis Bay; engineering refinement for the
underground ‘Va_ult and ductbank design for the upland segment; and a change from jet;plowing to
HDD for the landfall at New Hampshire Avenue. '

In Sections 1 through 6 aboi/e, the Siting Board considered changes to the prbposed

project due to the switch from jet-plowing to the modified HDD design at the landfall. The

Siting Board found that further inquiry was warranted to evaluate the marine, traffic, noise, and

EMF impacts that might result from this change.' As determincd in the Final Decision, any
Iﬁarine advantages of the original HDD design would be outweighed by noise and traffic
disadvantages. However, the noise disadvantage associa{ted with 24-hour operation of HDD has
been elimina{ed, and additidnal nois¢ mitigation due to an improVed location of the HDD
operation and placement of noise barriers would occur. Further, the disadvantages associated
with traffic impacts caused by the originzil location of the HDD have been reduced by locating

the HDD operation closer to the seawall.
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Therefore, the Siting Board finds that with the implementation of the condition in Section

I1.C.2 above, the marine, noise, traffic, and magnetic field impacts of the proposed transmission

lines along the primary route, with the project change, would be minimized. Further, the Siting
Board found that any changes associated with the use of the modified HDD Iwould not alter the
ﬁnalysis and findings made in the Final Decision with regard to cost and reliability. The Siting
Board finds that the Company’s use of the modified HDD plan, rather fhan jet-plowing, for
Jandfall construction would not alter in any- substantive way either the assuﬁiptions or
conclusions reached in the Siting Board’s analysis of the proj ect’s enviro'nmental impacts in the
underlying proceeding. Accordingly, the Siting Board approves the Company’s use of the
modified HDD plan as its landfall construction method. |

D. Request for an Extension

1. Stan_dard of _Re\}iew

In order to determine whether 'good cause exists to grant the (iompany5s extension request
as presented, the Siting Board must determine, inter alia: (1) wheth_er there have been changes
either ip_backgr_ound conditions (e.g., land use surrounding the site) or applicable regulations
.sufﬁcient to alter the underlying assumptions upon which the Siting Board based its ap;ﬁrqval;
and (2) whether the fength of the requested éxteﬁsion is reasonable. See Brockton Power, LLC,
14 DOMSB 140 at 149 (2003); Sithe West Medway Development, LL.C, 14 DOMSB 16, 17
(2003); Cabot Power Corporation, EFSB 91-101A (December 23, 1997 Procedural Order).

In Section IL.D.2, below, _fhe Siting Board censiders any changes to background
environmental conditions and applicable regulations sufficient to alter the underlying
assumptions upon which the Siting Board based its approval of the transmission project in the

Final Decision. In Section II.D..3, below,‘ the Siting Board considers the reasonableness of the

" requested extension'period.

2. Changes to Background Conditions and Regulatory Context
The Siting Board has reviewed information regarding actual or potehtial changes to
background conditions or régulatory context relevant to the extension of its May 2005 approval

to construct the transmission project. With réspect to background conditions, the Company
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indicated that an additional transmission cable has been installed by the Nantucket Electi_ic
Companj} across Nantucket Sound (Exh. EFSB-16). With respect to regulatory context, the
Company stated that MMS is now the lead federal reviewing agency for the Vprojéct instead of the
Army Corps of Engineers; that the state’s definition of “dredging” was éxpanded to include
jet-ploWing; that gray seal is no longer listed aS a state species of special concemn; and that the
Massachusetts Naﬁlral Heritage and Endangered Species Program (“NHESP”) has determined
that the project wili not result in a take of state-listed rare species (Exhs.AEFSB-l'/'; EF SB—_23;
EFSB-2-4§ Tr. at 18, 20¥21). With respect to impacts reviewed by the Siting Board in the
underlying proceeding, these changes do not affect any of the analysis developed in the Final
Decision. o |

The Siting Board therefore finds that there have bcén no changes in background
conditions or applicable regulations sufficient to alter the uﬁderiying assumptions upon which the

Siting Board based its approval of the transmission project in the Final Decision.

3. Reasonableness of the Extension Period

‘Cape Wind has set out a number of féctofs that have affeéted the scheduled date df
construction of the wind park and the subsequent construction of the transmission lines. First, the
lead federal agency responsible for reviewiﬁg the Cape Wind Prbj ect changed from the Army
Corps bf Engineeré to.the MMS_, ptirs‘uant_ to the Energy Policy Act éf 2005 (Exh. CW-2, at 2;

Tr. at 13). The change in jurisdiction necessitated the issuance of a new Draft Environmental

‘Impact Statement (“DEIS”) under the auspices of the MMS (Exh. CW-2, at 2). MMS issued the

DEISon] a.nu.ary 11, 2008, and the DEIS was noticed in the Federal Register on January' 14,
2008. Second, the Final Decision issued by the Siting Board on May 11, 2005, was appealed to
the Supreme Judicial Court (“SJC”) by intervenors (Exh. CW-2, at 2; Tr. at 14). The SIC h
affirmed the Siting Board approval on December 16, 2006 (Exh. CW-2, at 2). Most recently, the
Cape Cod Commisston denied Cape Wind’s Dévelopment of Regional Impact-(“D-'RI”)
application on October 19l, 2007 (id.). The Company noted that without an approval of its DRI,
it cannot obtain certain required local approvals or ‘a Chapter 91 license from the Massachusetts

Department of Environmental Protection (id.).
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In l_ight of the above factors, Cape Wind asserted that the request for a three-year
extension is reasonable and appropriate (Exh, CW-2, at 3). Cape Wind explained that the
three-year request is intended to correspond to the delays that have been associated with the
original decisidn, which have been largely associated with the federal EIS process (Tr. at 18-19).
The Company pointed out that the Siting Board conditioned its approval of the Final Decision on
completion of the federal permitting process for the wind farm (Tr. at 13; Exh. CW-2, at 2, citing
Cape Wind Decision (2005) at 133.) The Company stated that it did not initiate any of the delays
or regulatory changes, and will endeavor to commence construction sooner than the three-year |
extension period (Exh. CW-2, at 4). .In addition, the Company stated that based on its analysis of
the project schedule and the upcoming' time frame for the federal process, three years will be an
adequate period to begin construction (Tr. at 19) |

The DEIS for the Cape Wind project has recently been‘issued by the MMS and the time
ﬁ‘at_nQ for the continning EIS review process is beyond the cc_mtrol of the Company. The Final
Decision issued by the Siting Board épeciﬁcally conditioned the approval to construct on the |

completlon of the federal pemnttmg process. The Company has stated that it will endeavor to -

. begin construction before the start of the allotted three-year extensmn however the Siting Board

" notes that an carlier start time is not assured. The requested three-year extensmn would achieve

general consiétency of timing requirements_ among Cape Wind’s EIS review,DRI approval, and
other federal, state and local permits. Further, the Cape Wind project was delayed, in part, by the
appeal of the Cape Wind Decision. While an appeal does not automatically toll a Siting Board
approval, it contributes to the rationale for the need for an extension. Thereft)re, the Siting Board

finds that the request for a three-year t:xtension of the Siting Board’s approvél is reasonable.

4, ‘Conclusion |
In Section [I.D.2, ab.ove, the Siting Board has found that there have been‘ no changes in
background conditions or applicable regulations sufficient to alter the underlying assumptions
upon which the Siting Board based its approval. Further, in Section ILD.3, above, the Siting
Board found that the request for a three-year extension of the Sltmg Board’s approval is
reasonable. Accordlngly, the Siting Board finds good cause and approves the request for

extension.
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I3. SECTION 72

A.-  Standard of Review

G.L.c. 164, § 72, requires, in relevant part, that an electric company seeking approval to
construct a transmission line must file with the Department a petition for: '

authority to construct and use ... a line for the transmission of electricity for distribution
in some definite area or for supplying electricity to itself or to another electric company or
to a municipal lighting plant for distribution and sale ... and shall represent that such line
will or does serve the public convenience and is consistent with the public interest ....

The [D]epartment, after notice and a public hearing in one or more of the towns affected,
may determine that said line is necessary for the purpose alleged, and will serve the
public convenience and is consistent with the public interest.®

The Department; in making a determination under G.L. ¢. 164, § 72, is to consider all
aspects of the public interest. ‘Boeton Edison Company v. Town of Sudbury, 356 Mass. 406, 419

(1969). Section 72, for example, permits the Department to prescribe reasonable conditions for
the protection of the public sefety. Id. at 419-420. All factors affecting any phase of the public
interest and public convenience must be weighed fairly by the Department in a determination
under G.L. c. 164, § 72. Town of Sudbury v. Department of Public Utilities, 343 Mass. 428, 430
(1962). | | - | |

In evaiuating petitierls filed under G.L. c. 164, § 72, the Department examines:
(1) the need for, or public benefits of, the present or proposed use (see Massachusetts Electric

Company, D.P.U. 93-29/30, at 10-14, 22-23 (1995); New England Power Company, D.P.U. 92-
278/279/280, at 19-22 (1994) ("NEPCo, D.P.U. 92—278/279/280”); Tennessee Gas Pipeline
Compan y' D.P.U. 85-207, at 6-9 (1986) (“Tennessee”))' (2) the environmental impacts or any

- other impacts of the present or proposed use (see NEPCO D.P.U. 92-278/279/280 at 20-23;

New England Power Company, D.P.U. 92-270 at 17- 20 (1994) (‘NEPCo D.P.U. 92-270";
Tennessee, at 20-25), and (3) _the present or proposed use and any alternatives identified (see
NEPCo, D.P.U. 92-278/279/280, at 19; NEPCo, D.P.U. 92-270, at 17; Tennessee at 18-20).

The Department then balances the interests of the general public against the local interests and

Pursuant to G.L. c. 164, § 72, the electric company must file with its petition a general
description of the transmission line, a map or plan showing its general location, an
estimate showing in reasonable detail the cost of the line, and such addltlonal maps and
information as the Department requires.
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determines whether the line is necessary for the purpose alleged and will serve the public

convenience and is consistent with the public interest.

B. Analysis and Findings

. The record indicates the Siting Board conducted an extensive review of the need for,

alternatives to, and environmental impacts of the Cape Wind transnnsswn lines in the Cape

Wind Decision which, with its supporting record is mcorporated into this case. Here the Sltmg

Board reviews the findings made in the Cape Wind Decision that are relevant to the present case.

1. Need for the Proposed Project

In the Final Decision, the Siting Board found a need for-additional transmission resources

to interconnect the wind farm with the regional transmission grid. Cape Wind Decision (2005)

at 3:2'. The Siting Board stated that theproposed wind farm could not supply energy to the region

" in the absence of an adequate and reliable energy faci_lify to interconnect the generafing faoilify to

-

the transmission system and that Cape Wind and NSTAR 'had established that the existing

transmission system was inadequate to support the proposed wind farm. Id. This finding was

based on a shoWihg by Cape Win_d‘and NSTAR that an electric interconnection was required for
Cape Wind to transmit the output of the proposed wind farm to contn'bdte to the regional energy
supply. Id. The Siting Board found that, to estabhsh that the wind farm is likely to be available
to contnbute to the regional energy supply, Cape Wind was required to submit to the Siting
Board copies of all permits required for Cape Wind to begin installation of wind farm eqmpment
inNantucket Sound, Id. at33. |

| The Siting Board affirms the above analysis. For purposes of Section 72 rev1ew the
Sltmg Board finds that the proposed prOJect would serve the need for transmlssmn to

interconnect the proposed wind farm.

2. The Proposed Project and Altemetives

In the Finai Decision, the Siting Board conducted a detailed analysis of the reliability,

cost, and environmental impacté of four approaches for interconnecting the wind farm with

-NSTAR’s transmission system. These four approachés include connecting the wind farm:
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(1) to NSTAR’s 115 kV Bamstable Switching Station (“Barnstable Interconnect™);

(2) toNSTAR’s 115 kV Harwich Substation {“Harwich Alternative™); (3) to NSTAR’s 115kV
Pine Street Substation in New Bedford (“New Bedford Alternative™); and (4) to a new 115kV
substation on Martha’s Vineyard, then proceeding on to the mainland (“Martha’s Vineyard

‘Alternative”). Cape Wind Decision (2005) at 34-38. The Siting Board found that the Barnstable

Interconnect would be preferable to the Harwich Alternative and the New Bedford Alternative,

with respect to providing a reliable energy supply for the Commonwealth, with a minimum

~ impact on the environment at the lowest possible cost. _

With regard to the routé selection process, the Siting Board found that the Company had
demonstrated that it examined a reasonable rahgé of practical siting alternatives. The Siting
Board found that the primary route would be preferable to the alternative route with respect to
environmental impacts. Further, the Siting Board found that the alternative route was slightly
preferable to the primary route with respect to cost, and that the primary route and the alternative
route were comparable with respect to reliability. Therefore, in the Final Decision, the Siting
Board found that the pﬁmary route was preferable to the alternate route with respect to providing
a reliable energy supply for the Commonwealth with a minimum impact on the environment at
the lowest 'pdssible cost. Id. at 143.

The Siting Board affirms its prior analysis with respect to project alternatives, the site
selection process, and alternative routes. For purposes of Section 72 review, the Siting Board
finds that the Company established, through the range of its siting analysis and comparison of

identified alternatives, that its proposed project is advantageous.

H
-4
i
i

3. Impacts of the Proposed Project

In the Final Decision, the.Siting Board conducted a detailed analysis of the cost and
enﬁrohinental impacts, including marin'e construction impacts, land-based construction impacts,
and pénnanent impacts, of the proposed transmission lines along two routes. Further, the Siting
Board stated in the Final Decision that Cape Wind provided sufficient information regafding_ _

cost, reliability and environmental impacts to allow the Siting Board to determine whether it has

Y I

achieved the proper balance among environmental impacts, cost and reliability. Cape Wind

‘Decision (2005) at 142. The Siting Board imposed ten conditions on the proposed transmission
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lines. Id. at 145-147. The Siting Board found that with the implementation of conditions,
enviromﬁental impacts would be minimized. Id. at 137.

Moréover, the Siting Board found that the proposed transmission lines would be
generélly consistent with the identified requirements of related r_egulatdry and other programs of
the C(Srrunonwealth, specifically, programs reléted to wetlands and riverfront protection, water

supply, wellhead protection, rare and endangered species, tidelands and waterways, water quality

* certification, marine fisheries, coastal zone management, ocean sanctuaries, historical

preservation, and underwater technology. Id. at 145.
In Section II, above, with regard to project chariges, the Siting Board ‘found‘that the
environmental impacts.of the proposed facility, with the project change, would be minimized.

The Siting Board also directed the Company to foilow an additional condition. Consequently,

the Siting Board affirms the analysis of impacts in the Cape Wind Decision régarding the

proposed transmission lines, as supplemented by the analysis of project change in Section II;
above. For puiposes of Section 72 review, the Siting Board finds that the local impacts of the

proposed transmission lines would be minimized.

4. Conclusion on Serving the Public Convenience and Consistent with the
~ Public Interest ‘

The Siting Board has found that the transmission lingé are needed to connect the proposed

wind farm to the régional electric transmission system. The Siting Board also has found that the

proposed transmission lines would-serve this purpose; that the Company established, through the

range of its siting aﬁalysis and comparison of identified alternativés, its proposed project is
ad?antageous; and that the local impacts of the proposed ,tfansmission lines would be minimized.
In considering pfoj ect benefits and impacts together, the Siting Bo_ard finds that the
general public interest in the construction, oﬁefation, and maintehance of the proposed
ﬁansmission lines outweighs any adverse impacts ofthe- proposed project on the local
community. Accordingly, based on the record in this procéeding and the above-analysgs, the

Siting Board finds, pursuant to G.L. c. 164, § 72, that the transmission Tines are necessary for the

~ purpose alleged, will serve the public convenience, and are consistent with the public interest.
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C. Section 61 Findings
MEPA provides that “[a]ny determination made by an agency of the Commonwealth shall
include a finding describing the environmental impact, if any, of the project and a finding that all

feﬁsib_le measures have been taken to avoid or minimize said impact.” G.L. ¢. 30, § 61. Pursuant

to 301 CMR, § 11.01(3), these findings are necessary when an Environmental Impact Report

(“EIR™) is submitted by a petitioner to the Secretary of Environmental Affairs, and should be .
based on such EIR. Where an EIR is not required, G.L. c. 30, § 61 findings are not necessary.

~ 301 CMR, § 11.01(3). The record indicates that an EIR was réquired for'Capé Wind’s prdposed

wind farm and ancillary facilities, including the transmission lines and, therefore, a finding under
G.L.c. 30, § 61 is necessary in this case. - |
As discussed above, the Siting Board undertook a comprehensive investigatioﬁ and

analysis of the environmental impacts of the transmission lines ih_its review and approval of the

transmission lines in the Cape Wind Decision. The ‘Siting Board, in issuing the Cape Wind

Decision, found that the environmental impactsuof the proposed frénsmission lines along the
primary route would be minimized, and that the prirhary route would be preferable to the -

alternative route with respect to eﬁvironmental impacts. Cape Wind Decision (2005) at 137.

E The Siting Board determines that in making a Section 61 finding in this case, it would examine - |

the same environmental issues that were comprehensively examined in the Cape Wind Decision.
Since the Cape Wind Decision and record of the Cape Wind Decision have been incorporated
into the record of this case, the Siting Board determines that the analysis of environmental |
impacts in the Cape Wind Decision, as supplemented by the record in this deciSion, stands as the
Section 61 review in this case’ The Siting Board finds that all feasible measures have been

taken to avoid or minimize the environmental impacts of the proposed transmission lines.

The Siting Board did not make a Section 61 finding in the Cape Wind Decision because
the Siting Board is explicitly exempted from making such a finding when issuing a
decision under G. L. c. 164, §§ 691 - J%. This petition, however, was filed under

G. L. c. 164, § 72, so that exemption does not extend to this deciston.
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IV.  DECISION

In Sections I.C.1 through II.C.6 above, the Siting Board considered changes to the
proposed project due to the switch from jet-plowing to the modified HDD plan at the landfall,
The Siting Board found that furthér inquiry was warranted té evaluate the marine, traffic, n‘oise,'

and EMF impacts that might tesult from this change. After conducting such inquiry, the Siting

* . Board found that with the implementation of the following Condition K, the marine, noise,
-traffic, and magnetic field impacts of the proposed tran'smissibn lines along the primary route,

with the project change, would be minimized. Further, the Siting Board found that any changes

a.ssdc_iated with the use' of the modified HDD plan would not alter the findings made in the Final

~ Decision with regard to cost and reliabiiity. _'Accordingl'y, in Section 11.C.7, Tabove, the Siting

‘Board approved the use by Cape Wind of the modified HDD plan, subject to compliance with

Conditions A through J in t_hé Final Decision and with the following condition:

Condition K:
In order to minimize noise impacts, the Siting Board directs the Company to
provide advance notice,‘ either by hand delivered notices ofby phOne, to residents
in the New Hampshire Avenue/Shore Road 'heighb‘orhqod, 24 hours in advance, if

poésible, in the event that HDD operations are to extend beyond 5:00 p.m,

In Section H.D.Z,rabove, the Siting Board found that there have been no changes in

background conditions or applicable regulations sufficient to alter the underlying assumptions

‘ .upon which the Siting Board based its approvai of the transmission lines in the Cape Wind

Decision. Further, in Section I1.D.3, above, the Siting Board found that the request for a
three;year exténsion of the Siting Board’s approval is reasonable. Accordingly; in Section IL.D .4,
above, the Silting Board approved the request for extension; | A |

In addition, in Section ITLB.1 through [I.B.3, the Siting Board has found purslieint to
G.L.c. 164, § 72 that VCape Wind and NSTAR’s proposed trahsrnission lines are necessary for
the purpose alleged, and will serve the public convenience and are consistent with the public

interest. Thus, in Section IIL.B.4, the Siting Board approved the Company’s Section 72 petition.
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Accordingly, the Siting Board finds that the proposed transmiss.ion project with the
proj ebt change will provide a reliable energy sﬁpply for the Commonwealth with a minimum
impact on the environment at the lowest possible cost.

| The Siting Board notes that the findings in this decision are based on the record in this
case. A project prOporiént has an absolute obligation to construct and operate its facility in
conformance .wi'th all aspécts"of its proposal as presented to fhe Siting Board. Therefore, the

Siting Board requires Cape Wind and NSTAR to notify the Siting Board of any changes other

than minor variations to the proposal so that the Siting Board may decide whether to inquire
further into a particular issue. Cape Wind and NSTAR are obligated to provide the Siting Board
with sufficient information on éhanges to the proposed project to enable the Siting Board to

‘make these determinations.

1. Kathwgn, feder

‘M. Kathryn Sedor

=
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APPROVED by the Energy Facilities Siting Board at its meeting of May 1, 2008, by the

members and designees present and voting. Voting for approval of the Tentative Decision, as

_ amén.ded: Ann Berwick (Aéting EFSB Chairman/Designee for Ian A. Bowles, Secretary,

Executive Office of Energy & Environmental Affaifs); Rob Sydney, Designee for Philip Giudice,

Commissioner (Division of Energy Resources); Laurie Burt, Commissioner (Department of

_Enviroﬁmental Protection); Christine Williams, Designee for Daniel O’Connell, Secretary of the
_ Executive Office of Housing & Economic Development; Paul J. Hibbard, Commissioner DPU;

and Tim Woolf, Commissioner DPU.

Ann Berwick, Acting Chair
Energy Facihities Siting Board

Dated this 1* day of May, 2008
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Appeal as to matters of law from any final decision, order or ruling of the Siting Board"
may be taken to the Supreme Judicial Court by an aggrieved party in interest by the filing of a
written petition praying that the order of the Siting Board be modified or set aside in whole or in
part. ‘ '

Such petition for appeal shall be filed with the Siting Board within twenty days after the
date of service of the decision, order or ruling of the Siting Board, or within such further time as
the Siting Board may allow upon request filed prior to the expiration of the twenty days after the

‘date of service of said decision, order or ruling. Within ten days after such petition has been

filed, the appealing party shall enter the appeal in the Supreme Judicial Court sitting in Suffolk

-County by filing a copy thereof with the clerk of said court. (Massachusetts General Laws,
‘Chapter 25, Sec. 5; Chapter 164, Sec. 69P).
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)

ADVISORY RULING

By leiter dated February 15, 2008, Bear Swamp Power Company LLC (“Bear Swamp” or

- “Company”) petitioned the Energy Facilities Siting Board (“Siting Board”) for an advisory ruling

pursuant to the provisions of 980 CMR 2.07 and G.L. c. 30A, § 8 (“Request”). Bear Swamp
seeks the opinion of the Siting Board as to whether a proposed project as described in the
Request (“‘proposed project’) at the Company’s pumped storage generating faciIity'is subject to
the Siting Board’s jurisdiction under G.L. ¢, 164, § 69G or under G.L. c. 164, § 69 H%, and its
implementing regulations at 980 CMR 11.00 et seq. As part of its Request, the Company
subinitted a Memorandum of Law (“Memorandum™)} in support of its petition. On April 1, 2008,
Bear Swamp submitted a supplement to its Request (“Supplement™).! On April 10, 2008, the
Siting Board unanimously voted to issue an advisory ruling (Tr. of April 10, 2008 Siting Board
Meeting at 22). On April 14, 2008, the Siting Board notified Bear Swamp of the Siting Board’s
intent to issue an advisory ruling. The Company responded to two sets of information requests
issued by Siting Board staff.

I. . DESCRIPTION OF PROPOSED PROJECT
~ The Bear Swamp Hydroelectric Project (“Project”) is a pumped storage facility that was
constructed on the Deerfield River in 1970 pursuant to a license issued by the Federal Energy

"Regulatory Commission (“FERC”) (Request at 2). ? That license was amended in 1997 and

1998, and will expire in 2020 (id.). The capacity of the project in the generation mode is 600
MW when water is released from the upper reservoir to the lower reservoir; the capacity of the

project in the pumping mode is. 594 when the turbines are accepting water (id.).

! The Supplement includes a letter from the Massachusetts Department of Environmental

Protection (“MDEP”)stating that the changes in the pumping cycle and discharge rate
resulting from construction and operation of the proposed project do not require any -
amendments to the existing Water Quality Certificates.

The licensing of the original Bear Swarﬁp project pre-dates the December 31, 1974
creation of the Energy Facilities Siting Council, the predecessor to the Siting Board.
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According to Bear Swamp, certain components of the facility have reached the end of
their engineering lives and require maintenance, overhaul or replacement (id.). The Company is

p'!anning to replace the pump turbine runners and overhaul and rewind both generators of the

- existing units at the project (“proposed project”). The Company maintains that the proposed

project would increase the efficiency of the use of water, and that none of the operational
limitations associated with the water use, such as impoundment fluctuation or minimum flow
limitations, will change as a result of the proposed project (Supplement, Att. A at 1 lj). :
According to Bear Swamp, all of the proposed work would be done within the exisﬁng
underground powerhouse, and there are no plans to modify the upper or lower reservoirs :
(Supplement, Att.A, March 27, 2008 Cover Letter).‘ Bear Swamp states that the installation of
replacement equipment, and overhauling and modification of ancillary equipnent would result in
an increase in overall capacity of the facility (Request at 2). Specifically, Bear Swamp estimates
an increase of 62 MW in the pumping mode of operation and an increase of 66 MW when water
is released, or an 11% increase (id. at 2-3; Supplement, Att. A at 11). On March 27, 2008, Bear
Swamp filed with the FERC, pursuant to 18 CFR §§ 4.201 (b) and (c), an application for a non-
capacity amendment to its existing license for the proposed project (Supplemént, Att. A)?
Bear Swamp asserts, inter alia, that the existing Project, constructed in 1970, falls under

a grandfathering provision that exempts from Siting Board jurisdiction any facility under

construction prior to May 1, 1976 (Memorandum at 9, citing Section 15 of St. 1975, ¢.617). In
addition, Bear Swanip states that the estimated incremental increase in capacity of 66 MW of the
proposed project is below the Siting Board’s statutory authority of proposed generating units of
100 MW or greater (id. at 2-3). Bear Swamp maintains that the Siting Board has “repeatedly
confirmed” that its authority is limited to those projects which are 100 MW or greater (id. at 3, .
c1t1ng UAE Lowell Power LLC, 11 DOMSB 19 (2000) (Advisory Ruling)). ¢

The Company also refers to 980 CMR 7.04(9)(c), which lists certain “act1v1tles” that do
not constitute * constructlon of facnhtles Bear Swamp notes in particular one exclusion that
provides that any modification or replacement within a generating plant site which will not
increase the gross capacity of the facility by more than 10% is fiot considered construction of a
“facility” (Memorandum at 7). Bear Swamp maintains that although there would be an 11%

3 FERC considers any increase in total capacity of less than 15% as a “non-capacity

amendment” 18 CFR § 4.38.

We note that Siting Board Advisory Opinions are not precedent.
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increase in capacity as a result of the proposed project, the project itself is under the Siting Board
threshold of 100 MW and therefore not subject to Siting Board jurisdiction. Although the

- regulation does not specifically exclude the set of facts this Request presents, the Company

argues that the Siting Board cannot reasonably find that all other activities not listed are subject
to Siting Board jurisdiction (id, at 8).

With respect to the coordination of licensing and permitting in Massachusetts,

- Bear Swamp argues that the Massachusetts regulatory scheme in place is designed to coordinate

and facilitate the development of hydropower generating facilities that are under 100 MW
(Memorandum at 11). It is Bear Swamp’s position that the proposed maintenance, ovethaul and
replacement project does not constitute construction of a “unit” that would be subjéct to the
Siting Board’s coordinating authority under G,L. c. 164, § 69H': (id. at 11-12).

The Company maintains in its Application for Non-capacity Amendment to FERC that
Massachusetts’ jurisdiction over the proposed project is limited to reviewing the project’s Water
Quality Certificates pursuant to Section 401 of the Federal Clean Water Act (Supplement Att. A
at 4-7). The Company provided a copy of a letter from the Massachusetts Depariment of '
Environmental Protection (“MDEP”) that no amendment to the existing Water Quality
Certificates will be required for the proposed project (id., Att. B at 2).

In its application to FERC, Bear Swamp lists a number of other approvals held for the
existing Project. According to the Company, the proposed project will not affect the terms and

~ conditions of approvals granted under the Massachusetts Wetland Protection Act pursuant to G.L.

c. 131 § 40 (Supplement, Att. A at 6). In addition, Bear Swamp states that the proposed project
will result in no change to the discharge requirements that are anthorized in its National Pollutant
Discharge Elimination System (“NPDES”) Permit MA 0034886 (Septemb'er 30, 1999), renewal
application dated Apnil 30, 2002, and other related documents that collectively constitute the
authorization to discharge poIlutants under the Massachusetts Clean Water Act (id., Att. A at 6-7).
Finally, the Company states the proposed project will not alter the structures or fill authorized by
various agencies of the Commonwealfh, pursuant to G.L. ¢. 91 (1d., Att. A at 7).

_ The Company also argues that Bear Swamp’s proposed project is regulated by FERC
pursuant to the Federal Power Act (“F PA”) (Mémorandum at 12-13). As such, Bear Swamp
contends that the Siting Board is preempted from asserting jurisdiction over the proposed project

(id.). In support, Bear Swamp relies on First lowa Hydroelectric Cooperative v. Federal Power
Commission, 328 U.S. 152 (1 946) (“ First JTowa”) and its progeny @d).
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IL ANALYSIS ‘

Pursuant to G.L. c. 164, § 69G, a “generating facility” subject to the Siting Board’s
jurisdiction is “any generating unit designed for or capable of operating at a gross capacity of 100
megawatts or more, including associated buildings, ancillai’y structures, transmission and pipeline
interconnections that are not otherwise facilities, and fuel storage facilities.” The Siting
Board regulations at 980 CMR 7.04 (9)(c) provide a list of activities that are deemed not to
constltute construction of facilities as defined by G.L. c. 164, § 69G.

The proposed project consists of maintenance, overhaul, and replacement of systems that
would result in an overall capacity increase of 66 MW. The documentation submitted by the
Company also suggeéts that the proposed project would be confined within the existing
underground project structure and would result in no changes to the water limitations, discharge
requirements, and structure and fill limitations under the existing permits and licenses. Further, it
is clear the law provides that the original project was exempt from Siting Board jurisdiction
pursuant to Section 15 of St. 1975, c. 617, and the proposed 66 MW increase to the project is
below the Siting Board’s 100 MW jurisdictional threshold set forth in G.L.c. 164, § 69G. These
statutory limitations, together with the specific facts in this Request regarding the degree of
project changes, would suggest that the proposed project is not a facility subject to Siting Board
jurisdiction. '

The Slting Board, however, must consider whether its regulatior_lo at 980 CMR 7.04(9)(c)
would require it to take jurisdiction over an 11% increase in output. The Siting Board agrees with
the Petitioner that it is reasonable to conclude that failure to be listed in the Siting Board
regulations as an exampie of an activity which is exempt from Siting Board jurisdiction does not
automatically render a proj ect jurisdictional. Further, 980 CMR 7.04(9)(c) addresses facilities
that, by its terms, are exeﬂlpt from jurisdiction. Arguably, to be so exempt, a project first would
have to meet the definition of a facility as set forth in G.L. 164, § 69G. As stated above, based on -
the information presented, the proposed project is under 100 MW, and does not constitute a
facility. Therefore, 980 CMR 7.04(9)(c) is not applicable. Accordingly, the Siting Board
concludes based on the information presented that the proposed project, which would result in a
capacity increase of less than 100 MW to an existing project previously exempt from Siting Board
jurisdiction, would not constitute a “generating facility” subject to the Siting Board’s jurisdiction
pursuant to G.L. ¢. 164, § 69G. * ‘

> Based on thls ruhng, the Siting Board need not reach the question of whether the Federal

(continued...)
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Pursuant to G.L. c. 164, § 69H %, and its implementing regulations at 980 CMR 11.00 et
seq., the Siting Board is required to coordinate the permitting and licensing of hydropower

~ facilities by simplifying requirements of permits and licenses in Massachusetts. Based on (1)

MDEP’s determination that no amendments to Bear Swamp’s existing water quality certificates
are required for the proposed project and (2) Bear Swamp’s representation that the proposed
ptoject would not require amendments to dny other existing state permits, the Siting Board does

not need to reach the question of whether the proposed project is a unit subject to the permitting

~ and licensing requlrements of G.L, c. 164, § 69 H% and its implementing regulations at 980 CMR

11.00 et seq.

- I ADVISORY RULING

Accordingly, after due consideration of the averments of fact and the argument presented
by Bear Swamp, the Siting Board hereby advises Bear Swamp that the proposed project, as
described in its February Request, April Supplement and responses to information requests, is not
subject to G.L. c. 164, § 69G. ® In addition, the Siting Board hereby advises Bear Swamp that
the issue of the whether the proposed project is éubj ect to the requirements of G.L, c. 164,

§ 69 HY and its implementing regulations at 980 CMR 11.00 et seq need not be reached.”

bl et
Dated this 13" day of June, 2008 Presiding Officer

(...continued)
Power Act preempts the proposed project from regulation by the Siting Board.

We note that with the issuance of this advisory ruling, the conclusions reached here may
not be reached in a future advisory ruling concerning this issue. As set forth in 980 CMR
2.07, “[n]o advisory ruling shall bind or otherwise estop the Board in any pending or
future matter].” If an entity seeks a binding decision of this issue, the entity may either
file a petition to construct and raise the issue in the context of that proceeding or may

. seek a determination of Siting Board jurisdiction pursuant to 980 CMR 2.08. See also
Massachusetts Amerlcan Water Company, D.P.U. 95-41, at 7 (1995).

In rendering the requested Advisory Ruling, the Siting Board assumes, but does not
expressly find, that all material facts have been stated and that the facts are as represented
by Bear Swamp’s attorneys in the Request, Supplement, and responses to information
requests. Should the material facts presented by Bear Swamp change, this Advisory
Ruling would not be applicable.
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APPROVED by the Energy Facilities Siting Board at its meeting of June 12, 2008, by the
members and designees present and voting. Voting for approval of the Tentative Advisory
Ruling, as amended: Ann Berwick (Acting EFSB Chair/Designee for Ian A. Bowles, Secretary,
Executive Office of Energy & Environmental Affairs); Rob Sydney, Des'ignee for Philip Giudice,
Commissioner (Division of Energy Resources); Laurie Burt, Commissioner (Department of
Environmental Protection); Christine Williams, Designee for Daniel O’Connell, Secretary
(Executive Office of Housing & Economic Development); Paul J. Hibbard, Commissioner DPU;
Tim Woolf, Commissioner DPU and Dans Kuhs, public member.

Ann Berwick, Acting Chair
Energy Facilities Siting Board

Dated this l[a_ day of June, 2008
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Pursuant to G.L. c. 164, § 691 %, the Energy Facilities Siting Board (“Siting
Board™) hereby APPROVES, subject to the conditions set forth below, the petition of the
Massachusetts Municipal Wholesale Electric Company for approval to construct a 280
megawatt (“MW”) corﬁbined-cycle, dual fuel (natural gas and ultra-low sulfur distillate
(“ULSD”) oil) base load electric generating facility at the Stony Brook Energy Center
(*SBEC”) in Ludlow, Massachusetts. '

L. INTRODUCTION
A. Summary of the Proposed Facility

MMWEC is a public corporation and a political subdivision of the
Commonwealth, created by the Legislature in 1975 as a joint action agency, in part, to
provide power supply services to Massachusetts cities and towns that operate their own
electric systems (Exh. MMWEC-1, at 2-1; St. 1975, ¢. 775). The Massachusetts Municipal

~ Wholesale Electric Company (“MMWEC” or “Company”) is proposing to construct a 280

MW combined-cycle, dual fuel (natural gas and ULSD oil) electric generating facility on
approximately 10 acres of the approximately 417-acre SBEC site located at the north end

‘of Moody Street in the Town of Ludlow, Massachusetts (id. at 3-1, 3-12). The SBEC site is

owned by MMWEC (id. at 2-2). Currently, MMWEC operates two electric generating
facilities at the SBEC, a combined-cycle intermediate unit and a peaking unit, with a
combined generating capacity of 522 MW (id.). '

' Primary access to the SBEC is from the south by way of Moody Street, which
traverses areas of mixed commercial and residential development (Exh. MMWEC-1, at 3-
16). To the south, the SBEC is bordered by several commercial businesses and light
industrial manufacturing companies, and to the southwest by an 86-acre wooded parcel
owned by MMWEC (id. at 3-3). Westover Air Reserve Base/Westover Metropolitan
Airport “WARB”) is to the west/southwest of the SBEC (id.). To the north, the SBEC is

‘bounded by the Hampden County Correctional Center (“Correctional Center”), and on the

east, by a large wooded area owned by the Westover Metropolitan Development
Corporation (“WMDC™) (id.).

MMWEC stated that the proposed facility would be located in an addition to the '
existing power generation building (Exh. MMWEC-1, at 3-8). The proposed facility
would consist of 2 combustion turbine-generator and a steam-turbine (Exh. EFSB-G-
27(S)(1), at 1). The proposed facility also would include an air-cooled condenser

- (approximately 220 feet by 130 feet), a 10.6 million gallon oil storage tank
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{(approximately 48 feet high and 200 feet in diameter), a 450,000-gallon demineralized
water storage tank, two 20,000-gallon ammonia storage tanks', and two gas compressors to
be installed in the existing gas compressor building. (Exh. MMWEC-1, at 3-9, 3-11, 3-12).
A small evaporative cooling tower for an inlet air chiller system and a small building to
house the chillers for the system would be installed to the north of the proposed facility
addition to the existing power generation building (id. at 3-9, 3-11).

MMWEC stated that it would obtain natural gas for the proposed facility via its
existing 5.6-mile high pressure natural gas pipeline that connects to a 16-inch gas pipeline
owned by Bay State Gas Company (“Bay State™) at East Street in Ludlow (Exh.
MMWEC-1, at 3-16). MMWEC would obtain ULSD oil, to be used as a secondary fuel,
through the existing one-mile 12-inch oil pipeline serving the SBEC, which runs from a
fuel terminal owned and operated by Buckeye Pipe Line Company (id. at 3-21).

MMWEC indicated that its existing 345 kV transmission line would be used to transmit

electricity generéted by its proposed facility to the regional power grid at a substation
owned by Western Massachusetts Electric Company (“WMEC0”), located on Center
Street in Ludlow (id. at 3-22). :

According to MMWEC’s proposal, water supply for its proposed facility would be
provided by the Springfield Water and Sewer Commission (“SWSC”) through existing
infrastructure (id. at 3-23). Wastewater generated by MMWEC’s proposed facility would
be discharged to the SWSC system through an existing sewer line (id. at 3-26 to 3-27).

B. Procedural Hlstorv
On June 29, 2007, MMWEC filed a petition pursuant to G.L. c. 164, § 69]% with
the Siting Board to construct a 280 MW combined-cycle electric generating facility and |

associated ancillary facilities in the Town of Ludlow. On August 16, 2007, the Presiding
Officer conducted a public comment hearing at the Ludlow High School. The Presiding
Officer granted: (1) the petition to intervene filed by WMECo; and (2) the petition to

participate as a limited participant filed by Bay State.

MMWEC presented the testimony of seven witnesses: (1) Glenn O. Steiger, the
General Manager of MMWEC; (2) Michael DiMauro, Principal Environmental Engineer
at MMWEC; (3) Edward Kaczenski; Engineering Manager of MMWEC; (4) George
Lipka, Senior Program Director at EnviroBusiness, Inc.; (5) John Vieira, Jr., Senior-

! While Exh. EFSB-S-7 refers to two 15,000-gallon ammonia storage tanks,
MMWEC reiterated its actual proposal for two 20,000-gallon tanks (See EFSB-
RR-13; Tr. 3, at 9-30).
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Scientist/Facility Manager at BSC Group; (6) Peter A. Valberg, Principal and Senior
Health Scientist at Gradient Corporation; and (7) Douglas H. Bell, Principal Consultant
with Cavanaugh Tocci Associates, Inc. The Siting Board held evidentiary hearings on
January 16, 2008, J anuafy 18, 2008, and January 25, 2008. Approximately two hundred
exhibits were entered into the evidentiary record. MMWEC filed a brief on February 19,
2008. No other party filed a brief.

After issuance of a Bench Memorandum by the Siting Board staff, the Siting Board
held two meetings on July 24, 2008 and August 12, 2008. At the conclusion of the July
24, 2008 meeting, the Siting Board directed staff to issue supplemental record requests, to
which MMWEC filed responses on August 7, 2008. Those responses were entered as
exhibits. At the August 12, 2008 meeting, the Siting Board unanimously adopted a motion
directing staff to draft a Tentative Decision approving the proposed facility, subject to
certain conditions (Tr. of August 12, 2008 Board Meeting at 76).

C. Jurnisdiction and Scope of Review

MMWEC filed its petition to construct the proposed generating facilify in
accordance with G.L. c. 164, § 693%, which is made applicable to MMWEC pursuant to
St. 1975, ¢. 775 §19(c), MMWEC’s enabling legislation. Pursuant to G.L. c. 164, § 69J%,
no applicant shall commence construction of a “generating facility” unless a petition for
approval of construction of that generating facility has been approved by the Siting Board.
Pursuant to G.L. ¢. 164, § 69G, a jurisdictional “generating facility” is defined as “any
generating unit designed for or capable of operating at a gross capacity of 100 megawatts
or more, including associated buildings, ancillary structures, transmission and pipeline
interconnections that are not otherwise facilities, and fuel storage facilities.” Because the
proposed facility is capable of operating at a gross capacity of 100 MW or more,itisa -
“generating facility,” the construction of which requires Siting Board approval under G.L.
c. 164, § 691%. | “ '

In accordance with G.L. c. 164, § 69]%, before approving a petition to construct a

_ generating facility, the Siting Board must determine that the applicant has met five

requirements. First, the Siting Board must determine that the applicant’s description of the
site selection process used is accurate (see Section II, below). Second, the Siting Board
must determine that the applicant’s description of the proposed generating facility and its

environmental impacts are substantially accurate and complete (see Section III, below).

- Third, the Siting Board must determine that the proposed generating facility will minimize

environmental impacts consistent with the minimization of costs associated with
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mitigation, coritrol,_ and reduction of the environmental impacts (gee Sections 111.B through
[II.L, below). Fourth, if the projected emissions from the proposed facility do not meet the
applicable Technology Performance Standards, the Siting Board must determine, based on
a comparison with other fossil fuel generating technologies, that the proposed generating
facility, on balance, contributes to a reliable, low-cost, diverse regional energy supply with
minimal environmental impacts. Braintree Electric Light Department, EFSB 07-1 (2008)
(“Braintree Decision”). See Southern Energy Kendall, 11 DOMSB 255, at 270-271
(2000)(“Southern Energy Kendall Decision™) . Finally, the Siting Board must determine

that plans for construction of the proposed generating facility are consistent with current .
health and environmental protection policies of the Commonwealth and with such energy
policies as are adopted by the Commonwealth for the specific purpose of guiding the
decisions of the Siting Board (see Section IV, below). '

II. SITE SELECTION ,
A Standard of Review .
G.L. c. 164, § 69]% requires the Siting Board to determine whether an applicant’s

description of the site selection process the applicant used is accurate. An accurate
description of an applicant’s site selection process must include a complete description of
the environmental, reliability, regulatory, and other considerations that led to the
applicant’s decision to pursue the facility as proposed at the proposed site, as well as a
description of other siting and design options that were considered as part of the site
selection process.

The Siting Board also is required to determine whether a proposed facility provides
a reliable energy supply for the Commonwealth with a minimum impact on the
environment at the lowest possible cost. G.L. c. 164, § 64H. To accomplish this, G.L. c.
164, § 69J% requires the Siting Board io determine whether “plans for the construction of

a proposed facility minimize the environmental impacts consistent with the minimization

of costs associated with the mitigation, control, and reduction of the environmental

impacts of the proposed generating facility.” Site selection, together with project design
and mitigation, is an integral part of the process of minimizing the environmental impacts
of an energy facility. Therefore, the Siting Board will review the applicant’s site sclection
procéss in order to determine whether that process contributes to the minimization of
environmental impacts of the proposed project and the costs of mitigating, controlling, and
reducing such impacts.- In making this determination, the Siting Board also will consider,
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consistent with its broad mandate under G.L. ¢. 164, § 69H, the reliability, regulatory, and

other non-environmental advantages of the proposed site.

B. Description

MMWEC indicated that it initially identified six alternative sites for construction
of its proposed generating facility, all of which previously had been approved by the Siting
Board, but ultimately not used, for the construction of electric generating facilities. The
sites were: (1) Medway, Massachusetts (540 MW peaking facility (gas) — Sithe West
Medway Deve.lopment, LL.C (2000)); (2) Everett, Massachusetts (350 MW generating
facility (gas) — Cabot Power Corporation (1998)); (3) Sandwich, Massachusetts (addition
of new gas turbines — Mirant Canal II, LLC (2001)); (4) Dracut, Massachusetts (750 MW
generating facility (gas) — Nickel Hill Energy, LLC (2000)); (5) Bellingham, '
Massachusetts (700MW generating facility (gas) — IDC Bellingham Corporation (1999));
and (6) Brockton, Massachusetts (270 MW facility (gas) — Brockton Power, LLC (2000))
(Exh. EFSB-G-27(S), Attachment 1, App. A at 2-2 to 2-3). After reviewing these six sites,
MMWEG concluded that the'Medway, Everett, and Sandwich sites were not viable options
(id.). According to MMWEC, using the Medway site would have required purchasing an
existing facility, and using the Sandwich site would have required repowering an existing
generating facilitj( that would have twice the operating capacity of the proposed facility
(id.). The Everett site was not available to a third party developer (id.).

For the SBEC site and the remaining three alternative sites, MMWEC established
twelve criteria to review and rank these optioﬂs: (1) site availability and potential for
development; (2) availability of existing and adequate site access; (3) proximity to electric
transmission lines; (4) proximity to natural gas transmission pipelines; (5) proximity to
fuel oil pipelines or other fuel oil delivery infrastructure; (6) availability of adequate water

supply; (7) availability of an industrial sewer connection; (8) site zoning and compatibility

of the facility with surrounding land uses; (9) distance from wetlands and other sensitive

environmental resources; (10) existence of site buffers, distance from residences and/or
commercial activity; (11) potential for noise impacts; and (12) proEability of community
support (Exh. EFSB-G-27(S), Attachment 1, App. A at3-2).

MMWEC indicated that it evaluated each potential site using each criterion
measured on a scale of zero to ten, with ten representing the best combination of
environmental characteristics and low mitigation costs (Exh. EFSB-G-27(S), Attachment
1, App. A at 4-1 to 4-2). Accordingly, the maximum potential score for each site was 120
(id.). '
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1. SBEC Site

MMWEC stated that the SBEC received the best score (100) (Exhs. MMWEC-1, at
4-8, App. A at 4-2; EFSB-G-27(S), Attachment 1, App. A at4-2). According to
MMWEC, this score resulted from numerous favorable attributes of the SBEC site,
including the fact that: (1) MMWEC owns the site; (2) the SBEC is presently used for
péwer generation; and (3) there is existing utility infrastructure on the site (Exh.
MMWEC-1, at 4-8). MMWEC stated that the infrastructure includes an electric
switchyard and transmission lines that have adequate capacity to handle an additional 280
MW, a high pressure natural gas transmission pipeline that has adequate capacity to serve
both the existing intermediate unit and the proposed facility, a fuel oil pipeline that has
sufficient capacity to serve both the existing intermediate and peaking units and the
proposed facility, a water main through which water from the SWSC can be supplied, and
a sewer line which connects to the Ludiow sanitary sewer system (Exhs. MMWEC-1, at 4-
8, 4-9, App. A at 4-5, 4-4, 4-9, 4-10, 4-11; EFSB-G-27(S) Attachment 1, App. A at 4-5, 4-
4, 4-10, 4-11). ,

MMWEC stated that the SBEC site also offers an access road, and is located in an
area zoned for industrial use, with the area surrounding the site generally devoted to light
industrial or commercial uses, so that construction and operation of the proposed facility
would be wholly consistent with surrounding land uses (id., App. A at 4-1, 4-9; Exh.
MMWEC-I at, 4-9, App. A at 4-13). MMWEC stated that in addition, the SBEC site is
large and well buffered (Exhs. MMWEC-1, at 4-9, App. A at 4-15; EFSB-G-27(S),
Attachment 1, App. A at 4-5). To the west/southwest, a buffer is provided by the WARB
and wooded property owned by MMWEC (Exhs. MMWEC-lI, at 4-9, App. A at 4-15;
EFSB-G-27(S), Attachment 1, App. A at 4-5). On the west, the site is bounded by
property owned primarily by an industrial manufacturer (Exh. MMWEC-1, at 4-9). To the
east, a buffer is provided by a large hill on the site, and primarily wooded land (id.). |
MMWEC further stated that the area in which MMWEC would construct the proposed |
facility is largely.cleared and covered by a parking lot or dirt/grass areas (Exhs. MMWEC-
1, at 4-8, App. A at 4-2; EFSB-G-27(8), Attachrdent 1, App. A, at 4-2). According to
MMWEC, there is no history of oil releases and no indication of other hazardous materials
on the site (Exhs. MMWEC-1, at 4-8, App. A at 4-2; EFSB-G-27(S), Attachment 1, App.
A, at 4-2). ‘

MMWEC indicated that location of its proposed facility on the SBEC would
maximize the distance between the proposed facility and residences in the area (Exhs.
EFSB-L-8; EFSB-G-27(S), Attachment 1, at 6). MMWEC stated that the distance
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between these residences and the proposed facility’s major components would be over
one-half mile, with the exception of the oil storage tank, which would be approximately
1,800 feet from the nearest residence (Exh. MMWEC-1, at 4-9). MMWEC indicated th;it ‘
the closest non-industrial neighbor to the SBEC is the Correctional Center, a 1,250 bed
correctional facility, which forms the northern boundary of the SBEC (id.). The distance
between the Correctional Center and the facility would be about 850 feet (id.).

MMWEC indicated that on the SBEC site itself, there are few significant environmental
resources, and that it would locate the facility in an area that would avoid all direct impacts
to the wetland resources that are in relatively close proximity to the proposed facility (Exh.
EFSB-G-27(S), Attachment 1, App. A at 4-14).

2. Brockton Power Site
MMWEC stated that the alternate Brockton Power site received the second highest
score (89) (Exhs. MMWEC-1, at 4-8, App. A at 4-2; EFSB-B-G-27(S), Attachment 1,
App. A at 4-2). According to MMWEC, favorable attributes included the fact that the
Brockton Power site is largely cleared and/or previously disturbed, and construction on the

site would require only minor re-grading (Exhs. MMWEC-1, at 4-10, App. A at 4-3;
EFSB-G-27(S), Attachment 1, App. A at 4-3). MMWEC stated that the site is in an area
zoned Heavy Industrial, and power generation is a permitted use (Exhs. MMWEC-1, at 4-
10, App. A at 4-13; EFSB-G-27(8), Attachment 1, App. A at 4-13). According to
MMWEC, this site has reasonable electric and natural gas interconnections available, and
also has treated sewage effluent that could have been used for the evaporative wet cooling
that MMWEC was cqnsidering at the time it performed its site study (Exhs. MMWEC-I,
at 4-10, App. A at 4-6, 4-8, 4-10, 4-11; EFSB-G-27(S), Attachment 1, App. A at 4-6, 4-8,
4-10, 4-11).

| MMWEC indicated that a drawback to the Brockton Power site is the less than
ideal access route to and from Route 24, the closest major highway (Exhs. MMWEC-1, at
4-10, App. A at 4-5; EFSB-G-27(S), Attachment [, App. A at 4-5). MMWEC indicated
that a further drawback is the likelihood that oil would need to be delivered by truck, using
this access route for such deliveries (Exhs. MMWEC-1, at 4-10, App. A at 4-9; EFSB-G-
27(S), Attachment 1, App. A at 4-9). In addition, construction of the facility on the site
would have required installation of a wastewater discharge main running to the Brockton -
Advanced Water Reclamation Facility, which may have had impacts to bordering
vegetative wetlands along the Salisbury Plain River on the site (Exhs. MMWEC 1, at 4-11,
App. A at 4-12; EFSB-G-27(S), Attachment 1, App. A at 4-12). |
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3. Nickel Hill Site

MMWEC stated that the alternate Nickel Hill site in Dracut received the third
highest score (76) (Exhs. MMWEC-1, at 4-8, App. A at 4-2; EFSB-G-27-(S), Attachment
1, App. A at 4-2). MMWEC stated that the Nickel Hill site is largely cleared and/or
previously disturbed, and construction on the site would require only minor re-grading. - -
(Exhs. MMWEC-1, at 4-11, App. A at 4-3; EFSB-G-27-(S), Attachment I, App. A at 4-3).
According to MMWEC, the Nickel Hill site is situated relatively close to two major
highways, Routes 110 and 1-93 (Exhs. MMWEC-1, at 4-11, App. A at 4-3). In addition, it
is in an area zoned for light industrial use and power generation is a permitted use (Exhs.
MMWEC-1, at 4-11, App. A at 4-13; EFSB-G-27-(S), Attachment 1, App. A at 4-13).
MMWEC stated that the Nickel Hill site has reasonable, but not ideal, available electric
and natural gas connections, and water for the evaporative cooling contemplated by
MMWEC at the time of the site study could be obtained from the Merrimac River (Exhs.
MMWEC-1 at 4-11, App. A at 4-6, 4-7, 4-10; EFSB-G-27-(S), Attachment 1, App. A at 4-
6, 4-7, 4-10).

However, MMWEC indicated that use of the Nickel Hill site would require

- purchasing or leasing the site, constfucting a new 1,500-foot access road from Route 110,

part of which would be within the 100-foot buffer zone of a wetlands area, and
constructing new sewer mains to connect with the Town of Dracut sanitary system. (Exhs.
MMWEC-I, at4-11, App. A at 4-5, 4-11, 4-12; EFSB-G-27-(S), Attachment 1, App. A at
4-5, 4-11, 4-12). MMWEC stated that because there are no fuel oil pipelines in proximity
to the Nickel Hill site, oil supply would require delivery by truck from Boston area oil
terminals approximately 30 miles away (Exhs, MMWEC-1, at 4-11, App. A at 4-9; EFSB-
G-27-(8), Attachment 1, App. A at 4-9). Finally, MMWEC indicated that the original
Nickel Hill facility was subject to considerable local opposition, and MMWEC was
concerned that its proposed facility could be subject to a similar level of local opposition

(Exh. MMWEC-1, at 4-11, App. A at 4-18).

4, IDC Bellingham Site
MMWEC stated that the IDC Bellingham site in Bellingham, Massachusetts

received the lowest score (59), in part due to a significant change in circumstances
following Siting Board approval of the original Beliingham facility in December 1999
(Exhs. MMWEC-1, at 4-8, 4-12, App. A at 4-2, 4-16; EFSB-G-27-(8), Attachment 1, App.
A at 4-2, 4-16). ‘According to MMW EC, the originally approved Bellingham site was '
subdivided, with the result that the Bellingham site considered in MMWEC’s study was a
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much smaller parcel than the site originally approved by the Siting Board. (Exhs.
MMWEC-1, at 4-12, App. A at 4-16; EFSB-G-27-(S), Attachment 1, App. A at 4-16).
MMWEC stated that this smaller parcel is currently wooded and thus would require
clearing (Exhs. MMWEC-1 at, 4-12, App. A at 4-4; EFSB-G-27-(S), Attachment 1, App.
A at 4-4). MMWEC also stated that there is less buffer between the smaller parcel and a
nearby residential community that opposed the original IDC Bellingham facility (Exhs. -
MMWEC-1, at 4-12, App. A at 4-16, 4-18; EFSB-G-27-(S), Attachment 1, App. A at 4-16,
4-18). In addition, MMWEC asserted that the smaller site has less favorable available
electric and gas interconnections (Exhs. MMWEC-1, at 4-12, App. A at 4-7, 4-8; EFSB-G-
27-(S), Attachment 1, App. A at 4-7, 4-8).

| MMWEC indicated that use of the IDC Bellingham site would require construction
of a new overhead transmission line crossing a wetland area to connect to a high voltage
transmission line owned by NSTAR (Exhs. MMWEC-1 at, 4-12, App. A at 4-7; EFSB-G-
27-(8), Attachment 1, App. A at4-7). According to MMWEC, use of the Bellingham site
would require construction of a natural gas transmission pipeline to connect to a nearby
high-pressure natural gas transmission pipeline, and the acquisition of easements to perriit
construction of the needed pipeline (Exhs. MMWEC-1, at 4-12, App. A at 4-8; EFSB-G-
27-(S), Attachment 1, App. A at 4-8). Further, MMWEC stated that while the Bellingham
site is located relatively close to I-495, construction of the MMWEC proposed facility at
the Bellingham site would require construction of an approximately 500-foot access drive
(Exhs. MMWEC-1, at 4-12, App. A at 4-5; EFSB-G-27-(S), Attachment 1, App. A at 4-5).

MMWEC stated that there are no fuel oil pipelines in proximity to the Bellingham

site, and the Town of Bellingham does not have the ability to provide an industrial sewer
connection for the site (Exhs. MMWEC-1 at 4-12, App. A at 4-9. 4-12; EFSB-G-27-(S),
Attachment 1, App. A at 4-9, 4-12). MMWEC further stated that, in contrast to the SBEC

| site, it would have been required to lease the IDC Bellingham site, likely at a relatively

high cost, given that the owner may instead develop and lease the site for industrial use

(Exhs. MMWEC-1, at 4-12, App. A at 4-4; EFSB-G-27-(S), Attachment 1, App. A at 4-4).

C. Analysis and Findings
The record shows that MMWEC conducted an in-depth evaluation of four sites, the
SBEC site and three other sites located in Massachusetts that previously had been

approved by the Siting Board for the construction of electric generating facilities.

MMWEC has pi‘esented twelve siting criteria it used to evaluate each of the four
identified sites, and a discussion of the manner in which it applied the criteria to each of
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the sites. We note that the range of environmental issues MMWEC evaluated is
comprehensive and does not exclude any significant factors associated with the proposed
site. Based on the circumstances of this.case, the criteria MMWEC used are reasonable,
and retlect a reasonable approach to site selection. In applying the criteria, MMWEC has
shown the SBEC site to be preferable to the Brockton Power, Nickel Hill, and Bellingham
sites considering on balance site availability and potential for development, proximity to
electric transmission lines, proximity to fuel oil pipelines, availability of industrial sewer
connection, and the existence of site buffers, distance from residences and/or commercial
activity,. MMWEC has also shown the SBEC site to be preferable, or comparable to, the
Brockton Power, Nickel Hill, and Bellingham sites in terms of the availability of existing
and adequate site access, zoning and compatibility of the facility with surrounding land
uses, and the probability of community support. MMWEC has also shown the SBEC to be
generally comparable to, or only slightly different from, the three alternate sites in terms of
proximity to natural gas transmission lines, the availability of adequate water supply, and
distance from wetlands and other sensitive environmental resources.

MMWEC has identified advantages of using MMWEC’s existing infrastructure at
the SBEC, which include electric transmission, natural gas, fuel oil, water and sewer
infrastructure. The Siting Board notes that re-use of previously disturbed sites and use of

existing infrastructure can eliminate or minimize many of the environmental impacts

-associated with industrial development. While the Siting Board also notes that the benefits

of re-use are necessarily site and facility specific, the Siting Board agrees that the scale,
nature, and physical attributes of MMWEC’s proposed facility are consistent with the
existing use of MMWEC’s SBEC.

The Siting Board notes that, in most cases, restricting the evaluation of alternative
sites to those approved by the Siting Board eight or more years ago likely will not
demonstrate that the applicant used a process that resulted in the selection of a site that
contributes to minimization of environmental impacts, and the cost of mitigating,

controlling, and reducing such impacts. In this case, where the applicant is proposing to

construct a generating facility which would be consistent with the scale, nature, and
attributes of an existing generating facility on the proposed site, the Siting Board finds that
the Applicant has overcome what otherwise might be a deficiency in its site selection
process. - . - o

The record shows that MMWEC would need to minimize, through limited use of
ULSD oil the proposed facility’s air quality impacts. The record also shows, however, that
location of MMWEC’s proposed facility at the SBEC, on balance, would minimize its
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environmental impacts. These issues are discussed in Sections H1L.B through I[ILK, below.
Accordingly, the Siting Board finds that MMWEC’s site selection process accurately
described the environmental, reliability, régulatory and other considerations, and resulted
in the selection of a site that contributes to the minimization of environmental impacts and
the costs of mitigating, controlling, and reducing such impacts.

.  ENVIRONMENTAL IMPACTS

A. Standard of Review

G.L. c. 164, § 69 requires the Siting Board to determine whether the plans for
construction of a proposed generating facility minimize the environmental impacts of the
proposed facility consistent with the minimization-of costs associated with the mitigation,
control, and reduction of the environmental impacts of the proposed generating facility. In
order to make this determination, the Siting Board assesses the impacts' of the proposed
facility in eight areas prescribed by its statute, including air quality, water resources,
wétlands, solid waste, visual impacts, noise, local and regional land use, and health, and

determines whether the applicant’s description of these impacts is accurate and complete

 GL.c. 164, § 69%.

The Siting Board also assesses the costs and benefits of options for mitigating,
controlling, or reducing these impacts, and determines whether mitigation beyond that

* proposed by the applicant is required to minimize the environmental impacts of the

proposed facility consistent with the minimization of costs associated with the mitigation,
control, and reduction of the environmental impacts of the proposed generating facility.
Compliance with other agencies’ standards does not establish that a proposed facility’s
environmental impacts have been minimized.

Finally, the Siting Board assesses any tradeotfs that need to be made among
conflicting environmental impacts, particularly where an option for mitigating one type of
impact has the effect of increasing another type of impact. An assessment of all impacts of
a facility is necessary to determine whether an appropriate balance is achieved both among
conflicting environmental concerns and between environmental impacts and costs. A
facility proposal which achieves this balance meets the Siting Board’s statutory
requirement to minimize environmental impacts consistent with minimizing the costs

associated with the mitigation, control, and reduction of the environmental impacts of the

- proposed generating facility.
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B. Air Quality
This section describes emissions and air quality impacts of the proposed facility,
compliance with existing reguiations, and emission offsets proposed by MMWEC.

1. Applicable Regulations

MMWEC indicated that regulations governing the air quality impacts of the
proposed facility include National Ambient Air Quality Standards (“NAAQS”) and

‘Massachusetts Ambient Air Quality Standards (“MAAQS™);* New Source Review

(“NSR”) requirements; Prevention of Significant Deterioration (“PSD”) requirements, and
New Source Performance Standards (“NSPS”) (Exhs. MMWEC-1, at 5-1 to 5-8; EFSB-G-
29(S), Attachment 1, at 3-1). MMWEC indicated that all areas of the country are
classified as “attainment,” “non-attainment,” or “unclassifiable” with respect to NAAQS
for six criteria pollutants: sulfur dioxide (80O,), particulates (PM-10),’ nitrogen dioxide
(NO,), carbon monoxide (CO), ground level ozone (O,), and lead (Pb) (Exh. MMWEC-1
at 5-2 to 5-3). According to MMWEC, if a new source of air pollution is proposed in an
attainment/unclassifiable area, it must meet PSD requirements. (id. at 5-3). If the source
is being built in a non-attainment area, it must meet the requirements of the Non-
Attainment NSR Program (id.). ‘

MMWEC indicated that the SBEC is located in the Springfield area, which
presently is classified as “attainment” for SO, and NO,, and “unclassifiable/attainment” for
CO and particulates (PM-2.5 and PM-10) (Exh. MMWEC-1, at 5-3). Therefore,
MMWEC’s proposed facility must meet PSD requirements. (id.) MMWEC stated that all
of Massachusetts is classified as moderate non-attainment for 8-hour ozone (Exh. EFSB-
G-29, at 3-2). Therefore, MMWEC’s proposed facility must meet non-attainment NSR
requirements for the chemical precursors to ozone Nitrogen Oxides (NO,) and volatile

The Massachusetts Department of Environmental Protection (“MDEP”) has
adopted the NAAQS as the MAAQS (Exh. MMWEC-1, at 5-2 n.12).

3 MMWEC stated that particulate matter is characterized according to size (Exh.
MMWEC-1, at 5-2, n.11). Particulate matter having an effective aerodynamic
diameter of 10 microns or less is referred to as PM-10 (id.). Particulate matter
having an effective aerodynamic diameter of 2.5 microns or less is referred to as
PM-2.5 or “fine particulate” (id.). According to MMWEC, PM-2.5 is a subset
of PM-10 (id.).
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organic compounds {VOCs) and the proposed facility must achieve the Lowest Achievable
Emission Rate (“LAER™) for NO, and VOCs, and procure emissions offsets (id at 5-6).*

MMWEC stated that the MDEP requires Air Plans Approval for all new fuel
combustion facilities meeting specific criteria (Exh. MMWEC-1, at 5-10). In addition to
requiring compliance with federal and state regulatory requirements, MDEP Air Plans
Approval requires the implementation of Best Available Control Technology (“BACT™)
for each pollutant regulated as part of the Air Plans Approval process (id ; Exh. EFSB-G-
29(8), Attachment 1, at 4-9).° .

MMWEC stated that the Siting Board has established Technology Performance
Standards (“TPS”) (Exh. MMWEC-1, at 5-11 to 5-12). A facil.ity proponent must
demonstrate either that emissions from its proposed facility would comply with the TPS
emissions criteria, or provide data showing that the proposed facility would contribute to a
reliable, low-cost, diverse, regional energy supply with minimal environmental impacts.
G.L. c. 164, § 691%. ' |

MMWEC further stated that beginning in 2009, CO, emissions will be regulated in
Massachusetts under the Regional Greenhouse Gas Initiative (“RGGT”), which is a
cooperative effort undertaken by ten Northeast and Mid-Atlantic states to design and
implement a regional cap-and-trade program to control CO, emissions from power plants
in the region (Exh. EFSB-G-29(S), Attachment 1, at 3-6 to 3'-7). MMWEC stated that its
proposed facility would be subject to the CO, reduction requirements of RGGI (Exh.
MMWEC-1, at 5-27).

Finally, MMWEC indicated that its proposed facility would be subject to the
federal acid rain deposition reqﬁirements (Exh. MMWEC-1, at 5-27). Pursuant to those
requirements, MMWEC would need to procure SO, allowances (id. at 5-27 to 28).

4 MMWEC stated that the EPA defines the LAER as the emission rate that reflects:
(1) the most stringent emissions limitation included in the implementation plan of
any state for a similar source unless the source proponent demonstrates such
limitations are not achievable; or (2) the most stringent emissions limitation
achieved in practice, whichever is more stringent (Exh. MMWEC- 1 at 5-6 n.14).

5 MMWEC stated that Massachusetts BACT is based on the maximum degree of
reduction of any criteria pollutant that the MDEP determines is achievable, taking

into account energy, environmental, and economic impacts (Exh. MMWEC-1, at 5-
10).
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2. Baseline Air Quality |

MMWEC presented background air quality concentrations of criteria pollutants
based on recent air quality data collected by the MDEP at monitoring stations in Chicopee,
Springfield and Boston, approximately two, ten, and sixty miles, respectively, from the
SBEC (Exhs. MMWEC-1, at 5-13; EFSB-G-29(S), Attachment 1, at 3-2; Tr. 1, at 134-135,
138). According to MMWEC, the data for each criteria pollutant is from one of the three
MDEP monitoring stations, based-on three years of monitoring, from 2004-2006 (Exh. -
MMWEC-3, at 3-2, 3-3; Tr. 1, at 134-135).> MMWEC indicated that the background air
quality values were below NAAQS for all criteria pollutants except ozone, which exceeded
the NAAQS by 14 micrograms per cubic meter (“pg/m*” for the 1-hour averaging period,
and by 12 g/m’ for the 8-hour a;feraging period (Exhs. MMWEC-3, at 3-3; MMWEC-5,
at 3-3).

3..  Emissions, Impacts, and Compliance
The proposed facility stack height would be 150 feet, selected on the basis of '

maintaining emissions impacts at acceptable levels, minimizing visual impacts and
complying with requirements imposed due to the proximity of the WARB (Exh.
MMWEC-5, at 3-26; Tr.1, at 66).

MMWEC stated that to reduce emissions, the proposed facility would use natural
gas as the primary fuel, ULSD oil as a secondary fuel, a highly efficient gas corabustion
turbine, and advanced pollution control equipment (Exhs. MMWEC-1, at 5-14; MMWEC-
5, at 1-7; EFSB-G-29(8), Attachment 1, at 1-1 to 1-3; EFSB-RR-25; EFSB-A-1; EFSB-G-
15 Tr. 1, at 30, 37, 76). MMWEC stated that it expected that it would operate the proposed

facility on natural gas for most of the year and that operation on ULSD most likely would

be reserved for periods when the natural gas supply is curtailed or unavailable, or when oil
is less expensive than natural gas, i.c., the winter months (Exh. EFSB-RR-23). MMWEC
stated that it expects that typically the proposed facility would operate approximately 60
days per year on ULSD, primarily during the winter months (Exhs. EFSB-A-6; EFSB-A-
20, EFSB-RR-24). During natural-gas fired operation, the facility would employ a dry

_ low-NO, combustor followed by selective catalytic reduction (“SCR”) to control NO,

emissions (Exhs. MMWEC-3, at 3-8; EFSB-G-29(S), Attachment 1, at 1-1 o 1-3). _During

oil-fired operation, the facility would use water injection with SCR in the combustion

6 NO,, PM-2.5 and ozone are measured using the Chicopee monitoring station; PM-

10, SO,, and CO use the Springfield monitoring station; and Pb is measured using
the Boston monitoring station {(Exh. MMWEC-3, at 3-3).
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turbine to control NO, emissions (Exh. MMWEC-3, at 3-8). In addition, the facility would
incorporate a CO catalyst to control emissions of CO (Exhs. MMWEC-5, at 3-16; EFSB-
G-29(S), Attachment 1, at 1-3), |

The pfopdsed facility emissions in the Petition and the Air Plans were calculated
based on full load equivalent (8,760 hours per year of full operation), with operation on
natural gas for six months, and ULSD oil for six months (Exh. MMWEC-1 ,at 5-97 to 5-
98). In addition, MMWEC provided a number of projections of maximum potential
emissions from the proposed facility, based on operating at a 100% capacity factor and on
ULSD oil for 30, 60, and 120 days per year (Exhs. EFSB-RR-20; EFSB-A-17(S)).
MMWEC stated that for each calculation, it assumed that the proposed facility would run
on natural gas during the remainder of the year (Exh. EFSB-RR-20). MMWEC provided
emission calculations for CO, SO,, VOCs, NOX, CO,, and particulate matter and also
provided projections of maximum potential emissions of lead and NH;, based on a 100%
cépacity factor and six months of operation on ULSD oil (Exhs. MMWEC-1, at 5-19;
EFSB-G-29(S), Attachment 1, at 2-4).

MMWEC stated that, for purposes of PSD review, the existing SBEC facility is
considered a major source, because it has the potential to emit greater than 100 tons per
year (“tpy”) of one or more attainment criteria polluténts (Exh. MMWEC-5, at 3-6 to 3-7).
MMWEC stated that it therefore performed a PSD major modification threshold analysis
for its proposed facility, which showed that because the predicted emissions of PM/PM-10,
CO, and NO would exceed the PSD review thresholds, MMWEC’s proposed facility is
subject to PSD review (Exhs. MMWEC- 1, at 5-5, MMWEC-5, at 3-7). MMWEC stated
that the key requirements for obtaining a PSD permit are a demonstration of BACT, and a
demonstration of compliance with the NAAQS and PSD increments {(id.).

MMWEC stated that BACT for the proposed facility would be determined by the
MDEP based on its review of the Air Plans Appiication, and by the EPA based on its
review of the PSD Permit Application (Exh. EFSB-A-4). MMWEC asserted that for
similar facilities, the MDEP has established that the use of natural gas as the primary fuel
and ULSD oil as the back-up fuel, is considered BACT (id.). MMWEC stated that it |
would limit the sulfur content of the ULSD oil used as a secondary fuel to a maximum of
0.0015% wt. (Exh. MMWEC-1, at 5-11; EFSB-A-4; Tr. 2, at 270).

[T R A PRI

i 7 MMWEC indicated that ULSD ol has a maximum SO, emission rate of 0.0015
1b/MMBtu, the same maximum SO, emission rate that MMWEC proposes for
natural gas (Exh. EFSB-A-4). '
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[254]



fwcdl

EFSB 07-6 : Page 16

MMWEC stated that the generating units currently located at the SBEC are a major
existing source of both NO, and VOCs, which are the chemical precursors to ozone (Exh.
EFSB-G-29(S), Attachment 1, at 3-3). Consequently, for purposes of the Non-Attainment
NSR Program, the proposed facility would constitute a major modification to the SBEC if
potential emissions of NO, and VOCs would be equal to or greater than 25 tpy (id.; Exh.

- MMWEC-3, at 3-8). MMWEC indicated that the projected emissions of the proposed

facility are greater than 25 tpy, therefore the proposed facility would be required to achieve
the LAER for NO, and VOCs, and procure emissions offsets (Exh. MMWEC-3, at 3-8; Tr.
1, at 42-43). MMWEC asserted that it would achieve LAER by using dry low-NO,
combustion and SCR for natural gas combustion, and by using water injection and SCR for
ULSD oil combustion (Exhs. MMWEC-3, at 3-8; EFSB-G-29(8), Attachment 1 at 4-2).
MMWEC stated that under the NSPS, the NO,( standard for the proposed facility
when burning natural gas is 0.43 Ib/MWhr, and when burning ULSD oil is 1.3 [o/MWhr
(Exhs. MMWEC-B, at 3-9; EFSB-G-29(S), Attachment 1, at 3-4), MMWEC projected that
NO, emissions of its proposed facility when operating on either fuel would be well below
the NSPS (2 ppmd on natural gas, 5 ppmd on oil) (id.). MMWEC state that the proposed
facility would meet the NSPS for SO,, by using natural gas as the primary fuel and ULSD
oil as the secondary fuel (Exh. MMWEC-3, at 3-10). According to MMWEC, the sulfur
contents of both natural gas and USLD are well below the NSPS limits (id. at 3-9).
MMWEC indicated that it performed air dispersion modeling using the AERMOD
model in accordance with procedures approved by the EPA and MDEP for purposes of
evaluating the impacts of proposed facility operation on ambient air quality (Exhs.
MMWEC-1, at 5-21; EFSB-G-29(8), Attachment 1, at 5-1, App. E). MMWEC stated that
it performed the dispersion modeling to predict the concentrations of pollutant emissions
with operation at a variety of emission sources in the SBEC area, and considering the
topographical features in the SBEC area (Exhs. MMWEC-1, at 5-21 to 5-22; EFSB-G-
29(S), Attachment 1, at 5-1), MMWEC then compared the predicted concentrations to
significant impact levels (“SILs”) defined by the EPA and MDEP for criteria pollutants

(Exhs. MMWEC-1, at 5-21 to 5-22; EFSB-G-29(S), Attachment 1, at 5-1).} Based on this

comparison, MMWEC predicted that the maximum ambient air quality impaéts would be -

8 The MDEP has not established separate SIL values for PM-2.5 (Exh. EFSB-G-29,
at 5-1).
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below SILs for all pollutants except PM-10 for the 24-hour averaging period (Exh. EFSB- -
G-29(S), Attachment [, at 5-1).°

Since the SILs for the PM-10 24-hour concentration are exceeded, MMWEC -
conducted an interaction dispefsion modeling evaluation to predict the maximum total
proposed facility concentrations for PM-10 in combination with other sources in the area
and background air quality (Exh. EFSB-G-29(S), Attachment 1, at 5-2). These total
concentrations were then compared to the NAAQS for 24-hour PM-10 (id.). This analysis
was also conducted in accordance with procedures approved by the MDEP, and focused on
those locations close to the SBEC where the predicted PM-10 24-hour concentration is -
greater than the SILs (id.). MMWEC stated that the analysis included the predicted
impacts of the proposed facility, the existing SBEC facility, and nine other regional
particulate emissions sources (id.). MMWEC stated that the analysis showed that the
resulting total concentration for 24-hour PM-10 would be below the NAAQS value of 150

 ug/m’ (id).

MMWEC also conducted interactive modeling for PM-2.5 for both 24-hour and
annual concentrations using the same protocol described for PM-10 (Exh. EFSB-G-29(8),
at 5-2 to 5-3). MMWEC stated that the analysis showed that the resulting total
concentration for 24-hour would be equal to the NAAQS value of 35 ug/m’, and be below
NAAQS for the annual averaging period (id.). MMWEC explained that it based this
analysis on the use of filterable emissions only (Exh. EFSB-RR-18). Based on an updated
directive from MDEP with regard to the draft air permit, MMWEC recalculated the
predicted 24-hour PM-2.5 using the sum of filterable and condensable PM-2.5 (Exhs.
EFSB-RR-18; EFSB-RR-20)."" The results of the analysis using both filterable and

The maximum predicted PM-10 24-hour concentration would be along the SBEC
site fence line (Exh. MMWEC-1, at 5-23). The area where the maximum predicted
PM-10 concentration would exceed the SILs would be limited to within one
kilometer of the proposed facility exhaust stack (Exh, MMWEC-5, at 3-22). -

MMWEC explained that filterable particulate measurements are based on
extracting a measured volume flue gas sample through a probe, and then measuring
the amount of material collected on a glass fiber filter maintained at stack
temperature. Condensable particulate measurements are based on the amount of
material recovered in the same flue gas sample after the sample has passed through
the glass fiber filter. This “condensable” material is recovered by passing the
sample through water-filled impingers surrounded by an ice bath to cool the sample
gas to 20° C (68° F) or less. The solid (non-water) material collected in the
impingers and connecting glassware is then measured. MMWEC stated that this
test method is believed to produce artificially high measurements, because sample
gaseous substances, which would be gases in the atmosphere, are converted to
(continued...)
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condensable PM-2.5 showed that the predicted 24-hour PM-2.5 exceeded the NAAQS
(Exh. EFSB-RR-18). MMWEC stated that in response to the results of the modeling, it
modified the facility design so that subsequent modeling showed that total concentrations
of 24-hour PM-2.5 using both filterable and condensable data would be equal to NAAQS -
(Exh. EFSB-RR-18)."

The PSD New Source Review program also requires a demonstration that

MMWEC’s proposed facility, in combination with other PSD increment-consuming

‘emission sources, would comply with the maximum allowable PSD “increment”’ (Exhs.

MMWEC-1, at 5-24; MMWEC-3, at 3-19). MMWEC presented the results of a PM-10
source interaction analysis for evaluation of PM-10 PSD increment compliance for the 24-
hour averaging period {Exh. MMWEC-3, at 3-20). The analysis included the predicted
impacts of MMWEC’s proposed facility, the existing SBEC intermediate and peaking
facilities, and the other regional PSD-increment consuming PM.emission sources, and
showed that the resulting total concentration would be less than the maximum allowable
PSD increment of 30 ug/m’ (id. at 3-19 to 3-20). The location of this maximum predicted
concentration is along the SBEC site fence line (Exh. MMWEC-5, at 3-23). -

With respect to the TP, the Siting Board assesses the predicted emissions that
would be produced by the proposed facility when it operates solely on its “primary fuel”
(980 CMR § 12.03(1}; EFSB-RR-25; Tr. 1, at 76-77, EFSB-A—I). MMWEC stated that
natural gas would be the primary fuel for its proposed facility, and ULSD oil would be the
secondary fuel (Exhs. MMWEC-1, at ii; EFSB-G-29(8), Attachment 1, at 3-4)."
MMWEC presented data comparing the TPS to the projected facility emissions rates,
based on the proposed facility operating on natural gas, at 100% load and at 50° F (Exhs.
EFSB-A-2, Attachment 1; EFSB-RR-25 ). According to MMWEC, the predicted
emissions for the proposed facility based on natural gas as the primary fuel are below or
equal to TPS for all criteria pollutants (id.).” MMWEC also indicated that it anticipates

lo( .continued)
particulates in the impingers. This may include some portion of the SO,, NH,,
and/or NO, in the flue gas sample (Exh. EFSB-RR-20).
f MMWEC modified its proposed project design features by reducing the length and-
width of the high bay structure to fit more closely over the top of the proposed
project’s heat recovery steam generator (Exh. EFSB-RR-18).
MMWEC asserted that natural gas is the primary fuel under all dual fuel scenarios
presented by the Company, ie., whether gas is proposed for six months, 120 days,
60 days or 30 days per year (Exhs. EFSB-RR-25; EFSB-G-15). -

" The predicted emissions for PM-10 and PM-2.5 based on natural gas are equal to
{continued...)
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that the proposed facility would not result in any quantifiable emissions of any trace metals
while firing the primary fuel (Exh. MMWEC-1 at 5-20 to 5-21). MMWEC indicated that,
as a result, the proposed facility wouid also meet the TPS for non-criteria pollutants (id.).

As requested by EFSB staff, MMWEC also presented data comparing the TPS to
the projected facility emissions rates, based on the proposed facility operating on ULSD ol
at 100% load (Exh. EFSB-RR-25). According to MMWEC, the data shows that when
operating on ULSD oil for up to 120 days per year, the predicted emissions are below the
TPS for all pollutants except PM-10 and PM-2.5 (id.). In addition, the data shows that
when operating on ULSD oil for up to 182.5 days per year, the predicted emissions are
above TPS for PM-10, PM-2.5, and VOCs (Exhs. EFSB-RR-25). MMWEC stated that,
in accordance with the most recent MDEP policy, the PM-10 and PM-2.5 values for these
calculations reflect the sum of filterable and condensable particulate matter (id.). _
However, MMWEC asserted that the methodology for measuring particulate matter that is |
set forth in the TPS regulations, 980 CMR §12.03, may require measurement of just
filterable particulate matter and that when the PM-10 and PM-2.5 values are measured on
the basis of just filterable particulate matter using ULSD for up to both 120 days and 182.5
days, the TPS for PM-10 and PM-2.5 are met (Exh. EFSR-A-2; EFSB-RR-25)."

4. Offset Proposals
MMWEC stated that the need to acquire NO, and VOCs offsets are dictated by

Non-Attainment NSR requlrements as implemented in Massachusetts through the MDEP
Air Plans Approval process (Exh. MMWEC-5, at 3-26; EFSB-G-29(S), Attachment 1, at 3-
3). Offsets for NO, and VOCs are required at a minimum ratio of 1.2:1 in areas classified
as serious non-attainment for ozone (Exh. EFSB-G-29(S), Attachment 1, at 3-3). The
MDEDP requires an additional 5%, bﬁnging the effective minimum ratio to 1.26:1 (id.).
Acéording to MMWEC, emissions reductions from shutting down an existing source, or

curtailing its operation, can be used as offsets if the reductions are demonstrated to be real,

13(...continued)
TPS when calculated using the sum of filterable and condensable partlculate
matter; when only filterable matter is measured, the partlculate emissions are below
TPS (Exhs. EFSB-A-2; EFSB-RR-25).

MMWEC stated that using filterable plus condensable particulate matter typically
produces a higher measurement than when using just filterable particulate matter,
which in some cases may be twice as high as a measurement using just filterable
particulate matter (Exh. EFSB-RR-20). MMWEC informed the Siting Board that
the EP A is suspending the use of condensable particulate measurements due to
concerns over the accuracy of the condensable test (Tr. 1, at 530).
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surplus, permanent, quantifiable, and federally enforceable (Exh. MMWEC-5, at 3-26).
MMWEC stated that it would obtain the required NO, and VOCs offsets through contracts
with facilities with qualifying shutdowns or surplus emission credits and that a sufficient
supply of these offsets exists in the region (Exhs. MMWEC-3, at 3-8; EFSB-G-29(8),
Attachment 1, at 3-3).

MMWEC stated that its proposed facility would be subject to the federal acid rain
deposition requirements, and that it would need to procure SO, allowances under the
requirements (Exh. MMWEC-5, at 3-28). MMWEC indicated that because there is a
robust national market for SO, allowances, and facility emissions of éOz are predicted to
be very low, it anticipates that acquisition of SO, allowances would not be problematic

MMWEC indicated that, assuming a 100% capacity factor, the calculated annual
CO, emissions of the proposed facility would be: 1,224,513 tpy if the proposed unit runs
on ULSD for 30 days per year (with operation on natural gas for the balance of the year);
1,258,390 tpy if the proposed unit runs on ULSD for 60 days per year; 1,326,145 tpy if the
proposed unit runs on ULSD 120 days per year; and 1,380,728 tpy if the proposed unit
runs on ULSD 182.5 days per year (Exh. EFSB-RR-ZO, Table RR-20-2).

MMWEC indicated that under RGGI, MMWEC would be fcquired to purchase or
obtain 100% of all CO, allowances, or offsets, necessary to operate the proposed unit (Exh.
EFSB-A-24). MMWEC stated that while it expects the RGGI requirements to supersede
the previous Siting Board requirements relating to CO, offsets, it would comply with the
RGGI requirements as well as any other requirements that might be imposed by the Siting
Board with regard to CO, emissions (Exh. MMWEC-1, at 5-27).
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SBEC Project Emissions Impacts (Based on 6 months gas and 6 months ULSD)

Averaging Maximum | STL  [Background [Maximum| Cummulative [NAAQS [Comparison|
Period Predicted Total of | - Impact
Project Modeled
Impact Sources .
uglg;:; ug/im;; ‘ i u?g:)ﬂ Below SIL
INO2 | Annual )
Co { -Hour 773 2000 | : 40,000 | Below SIL
CO 8-Hour 307 500 10,000 | Below SIL
voc | wa WA T NA | No NAAGS
PM-10 | 24-Hour . Exceeds SIL |
12.8 5 53 25.1 78.1 150 but w/in
_ NAAQS
M-10T 4 el .30 | 50 Below SIL.
PM-2.5| 24-Hour 2.2 N/A 21 14 35 3 Equal to
' | | NAAQS
M-251" A nnual 0.55 N7A 10 32 132 I3 |win NAAQS
502 | 3-Hour L4 % , I,500 | Below SIL
502 | 24Howr | 9P [0 365 | BelowSIC
502 Annual 0.04 I 80 | Below SIC

(Exhs. EFSB-G-29(S); EFSB-A-8; MMWEC-5; EFSB-RR-26)

5. Analysis and Findings o
The record indicates that the proposed facility would provide efficient baseload

power based on dual-fuel combustion turbine technology using natural gas as the primary
fuel and ULSD oil as a secondary fuel. The record indicates that emissions from the
proposed facility would cause 24-hour PM-2.5 concentrations to increase from 22.8 ug/m’
(66% of NAAQS) to 35 ug/m® (100% of NAAQS) and annual PM-2.5 concentrations to
increase from 12.65 ug/m® (84% of NAAQS) to 13.2 ug/m’ (88% of NAAQS).
Concentrations of other parameters would also increase, but by amounts that are a smaller
percentage of NAAQS and to levels that remain well below NAAQS, Based on modeling
analyses provided by MMWEC, ambient impacts also would be below all established SILs
for poilutants other than PM, and below the SIL for annual PM-10. However, ambient

‘ impacts would exceed SILs established for 24-hour PM-10 and we note that it may exceed

the pending SILs for PM-2.5.
7 The record shows that the proposed facility is expected to meet applicable air
quality standards, including ambient air standards, new source standards, performance
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standards, and design standards. The MDEP and EPA would evaluate compliance with
LAER and BACT, and overall compliance with air quality regulations as part of the Air
Plans Approval process. Further, MMWEC proposes to acquire SO, allowances, and to
obtain the NO, and VOC offsets necessary to meet requirements for ozone non-attainment
through a contract with facilities with qualifying shutdowns or surplus emission reduction
credits.

The record shows that the proposed facility would have the potential to emit
1,224,513 tpy of CO, running on ULSD for 30 days per year; 1,258,390 tpy of CO,
running on ULSD for 60 days; 1,326,145 tpy of CO, running on ULSD for 120 days; and
1,380,728 tpy of CO,running on ULSD for 182.5 days.

The record demonstrates that when operating on natural gas, MMWEC’s proposed
facility would meet all of the TPS for criteria pollutants as set forth in 980 CMR § 12.00
based on measuring filterable and condensable particulate matter. The Siting Board notes
that the TPS regulations call for analyzing the predicted emissions of a facility on its
primary fuel. However, in this case, due to MMWEC’s initial proposal to operate forup to
six months on ULSD, the Siting Board requested additional emission information to
supplement the gas-firing TPS data provided by the Company, allowing consideration of
primary and back-up fuel use. The record demonstrates that when operating on ULSD oil
for 60 or 120 days per year, the proposed facility would meet the TPS for all criteria
pollutants except PM-2.5 and PM-10, based on combined gas-fired and oil-fired operation
and on inclusion of both filterable and condensable particulate matter, and would meet the
TPS for all criteria pollutants based on measuring filterable particulate matter only. The
record further demonstrates that when operating on ULSD oil for 182.5 days per year, the
proposed facility would: (1) not meet TPS criteria for PM-2.5 and PM-10 for combined
gas-fired and oil-fired operation, based on including both filterable and condensable
particulate matter; and (2) would not meet the TPS for VOCs. |

The Company has indicated that, in most years, it expects to operate mostly on gas,
with approximately 60 days of operation on ULSD. However, MMWEC has proposed to
operate on ULSD for up to a significantly larger number of days per year as a maximum

limit - - up to 182.5 days according to its Petition as well as its Air Plan Application. To

_ the extent such maximum ULSD-fired operation were to occur in any year, versus

MMWEC’s expected ULSD-fired operation of approximately 60 days in most years, air
quality impacts related to facility emissions of some pollutants - - including facility
emissions of PM - - also would be greater in that year based on emission rates of ULSD

VCISUS gas.

[261]



=

EFSB 07-6 Page 23

~ The Siting Board is concerned about the potential for such additional impact with
respect to PM-10 and PM-2.5, giveﬁ modeled worst case conditions that equal or approach
NAAQS. The Siting Board notes its concern reflects modeled conditions for both the
annual and 24-hour NAAQS for PM-10 and PM-2.5, in that (1) the facility's annual

emissions of those pollutants in a particular year actually are increased with greater ULSD-

 fired operation, and (2) the facility's 24-hour emissions, while not necessarily increased,

~ could occur on more days over a particular year with greater ULSD-fired operation.

To limit emissions of criteria pollutants, including PM-10 and PM-2.5, the Siting
Board therefore directs MMWEC, for each calendar year, to limit operation of the
proposed facility on ULSD oil to : (1) no more than 60 days from January 1* to November
30 (but not during the ozone season); and (2) no more than 30 days for the month of
December; provided that this limitation on operation on ULSD oil will not apply when
natural gas is unavailable to operate the proposed facility (either due to gas transportation
disruptions, or supply disruptions or curtailment), and ISO-NE calls on the facility to
operate out of economic merit.

In addition, in order to reduce the potential emissions of PM, the Siting Board
directs MMWEC to submit to the Siting Board, prior to commercial operation, a PM

reduction measure plan including; (1) identification and description of PM reduction

" measures that could be implemented in the vicinity of the SBEC; (2) the cost of such

measures; and (3) a proposal for MMWEC’s participation in the implementation of such

.reduction measures.'’

~ The record also shows that recently promulgated RGGI regulations would apply to
the proposed facility beginning in 2009. The Siting Board notes that, under the RGGI
regulations, the requirements for CO, emissions offsets for MMWEC’s proposed facility
would exceed existing Siting Board requirements for CO, emissions mitigation. However,
in the event that the proposed facility commences operation prior to the implementation of
the RGGI requirements, the Siting Board directs MMWEC, before or within the first year
of operation, to provide the Siting Board with information demonstrating that either: (1)

The Siting Board notes that the MassClean Diesel program was launched in June,
2008. The MassClean Diesel program is a fully-funded statewide program
designed to reduce air pollution from school buses by providing for all eligible
diesel-powered schools buses in Massachusetts to receive retrofits at no expense to
school bus owners. As part of MMWEC’s filing, the Siting Board expects that
MMWEC would address the role it could take in assisting area school bus
companies to enroll in the MassClean Diesel program, if warranted. (see
http://www.mass.gov/dep/air/dicsel/masscleandiesel.htm).
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RGGI implementation has commenced, and the proposed facility is in conformance with
RGGI; or (2) MMWEC has developed and implemented a CO, offset program consistent
with CO, emissions offset programs developed in previous cases before the Siting Board.
Accordingly, the Sitiﬂg Board finds that, with implementation of the above
conditions, the air quality impacts of the proposed facility would be minimized.

C. Noise [mpacts _ ‘
This section describes the noise impacts of the proposed facility and mitigation
proposed by MMWEC.

1. Description
MMWEC stated that the MDEP Noise Policy'® limits a new noise source to a 10

dBA increase above the ambient sound at the property lines of the new source and nearest
residences (Exh. EFSB-G-29(S), Attachment 1, App. C, at 6). MMWEC also stated that
the MDEP Noise Policy prohibits the production of “pure tone” conditions, where any one
octave band center frequency is 3 dBA or greater than an adjacent frequency band (id.). -
MMWEC indicated that the Town of Ludlow zoning by-laws prohibits any “offensive
noise” that may be dangerous or detrimental to the neighborhood, but do not define
“offensive noise” (;c_l at 6-7). -

MMWEC stated that it measured existing sound levels in the vicinity of the
proposed facility by conducting ambient sound level surveys at eight locations (Exhs.
MMWEC-1, at 5-79; ESFB-G-29(S), Attachment 1, App. C at 1-2). The eight locations
consisted of four SBEC property line locations and four residential locations (id. at 2; Exh.
MMWEC-3). MMWEC explained that the long-term sound measurements were taken at
property line locations only and consisted of continuous unattended measurements over a
10-day period, while the short term measurements were taken at both property line
locations and residential receptors, and consisted of intefmittent, 10-minute samples (Exh,
ESFB-G-29(S), Attachment 1, App. C at 1).”

MMWEC stated that the MDEP regulates the impact of new stationary noise
sources through its Air Quality Regulations, 310 CMR 7.10, and its Noise Policy,
DAQC Policy 90-001 (“MDEP Noise Policy™) (Exhs. MMWEC-1, at 5-80; EFSB-
G-29(S), Attachment 1, App. C, at 6). ) '

MMWEC stated that it also measured ambient sound levels for separate day and

‘night periods at residential receptors (Exhs. ESFB-G-29(S), Attachment 1, App. C
at 3-4; ESFB-N-12(S)).
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MMWEC stated that it determined Lq,'® noise levels for each short-term monitoring
period and for each hour of each long-term monitoring period, as an indicator of
background noise over the daily cycle (Exh. ESFB-G-ZQ(S), Attachment 1, App. C at 3-4).
MMWEC stated that for the property line locations, in order to avoid unusually quiet
hourly periods that may have occurred during the ten days of continuous monitoring,
MMWEC selected the Ly, noise level for the one hour that was exceeded by 90% of the
hourly Ly, measurements taken over 10 days, to represent ambient background sound levels
(Exhs. EFSB-N-12(8); EFSB-G-29(S), Attachment 1, App. C at 3; Tr. 3, at 364 - 370).
MMWEC referred to this methodology as the nominally lowest Ly, (Exh. EFSB-N-12(S)).
MMWEC asserted that this statistic represents a conservative estimate of the typical
background sound levels during the quietest nighttime periods (Exhs. EFSB-G-29(S),
Attachment 1, App. C at 3-4; EFSB-N-12(8); Tr. 3, at 365, 367). MMWEC stated that the
results of its measurements indicated ambient Ly, sound levels in the surrounding
community areas range from 32 to 41 -dBA for the property line locations using continuous
monitoring, and from 24 to 36 dBA at residences using short-term intermittent
measurements (Exh. EFSB-G-29(8), Attachment I, App. C at 5).

MMWEC stated that the sound generated by the proposed facility would result
from operation of the turbine generators, the heat recovery steam generator (“HRSG”),
transformers, the air-cooled steam condenser, and the air inlet chiller system (Exhs.

- MMWEC-1, at 5-81 to 5-82; EFSB-G-29(S), Attachment 1, App. C at 10). MMWEC .
stated that each of these principal sound sources was evaluated in a computer model to
predict the impacts of proposed facility operation at the SBEC property lines and at the
closest residences in each direction (Exhs. MMWEC-1, at 5-82; EFSB-G-29(S),

- Attachment 1, App. C at 12; EFSB-N-2). MMWEC stated that the evaluation was
conducted on the basis of a “worst case” assumption that the proposed facility and the
existing SBEC intermediate and peaking facilities would operate simultaneously at full '
load (Exh. MMWEC-1, at 5-82). MMWEC stated that simultaneous operation of the
proposed facility and the existing intermediate and peaking units would occur infrequently,
since the peaking unit operates at an annual capacity factor of approximately 5%, and the

intermediate unit operates at an annual capacity factor of approximately 20% (Tr. 3, at

18 L,, is the sound level in dBA exceeded 90% of the time during the measurement

period. The 90™ percentile sound level represents the nominally lowest level
reached during the monitoring interval and is usually influenced by sound of
relatively low level, but nearly constant duration, such as distant traffic or
continuously operating industrial equipment (Exi. MMWEC-1, App. F,

. Attachment 1, at 2).
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289-93). MMWEC further indicated that the peaking unit most likely would only operate

during the morning and evening peak and that the intermediate unit most likely would
operate throughout the day; neither unit likely would operate overnight (Tr. 3, at 291-292, -
349). _ "

MMWEC stated that the modeling predicted maximum increases in sound levels
over ambient noise levels at the four residential receptors ranging from zero to S dBA
(Exhs. EFSB-N-2; EFSB-N-16). MMWEC noted that it does not consider the Correctional
Center," located near the north property line, a residential receptor; however, MMWEC
considered it as a sensitive receptor with respect to noise increases (Tr. 3, at 337).
MMWEC stated that the highest modeled increase over ambient noise levels, which would
occur based on the simultaneous operation of the proposed facility and both the existing
SBEC intermediate unit and peaking units, using the nominally lowest L, was 10.45 dBA
at the SBEC north .prop'erty line, adjacent to the pre-release center (Exhs. EFSB-N-2;
EFSB-RR-16(8); Tr. 3, at 377). MMWEC also stated that, whe.n measured using the
lowest measured hourly ambient Ly, levels from the continuous monitoring, rather than the
nominally lowest levels, the highest modeled noise increase at the north property line was
approximately 12 dBA (Exh. EFSB-N-13). 7‘

MMWEC reported that noise increases at other SBEC property lines varied frbm 5
to 9 dBA based on the nominally lowest Iei’el method, and 12 to 13 dBA based on the
lowest measured hourly ambient Ly, level method (Exhs. EFSB-N-13; EFSB-RR-16(S);
EFSB-G-29(S), Attachment 1, App. C at 12). MMWEC asserted there are no sensitive
receptors in proximity to the other SBEC property lines (Exh. EFSB-G-29(S), Attachment
1, App. C, at 2). MMWEC indicated that, with the exception of the Correctional Center at
the north property line, the adjacent properties are either existing industrial uses, or vacant '
land that is zoned for industrial use (Exh. EFSB-G-29(8S), Attachment I, App. C at 12).
| MMWEC indicated that the noise increase at the north property line during the

‘quietest peridd would drop from 12 dBA to 10.05 dBA if only the .proposed‘ facility and the

intermediate unit were operating, and that the noise increase would drop to 8.47 dBA if

only the proposed facility were operating (Exh. ESFB-RR-16(S)). MMWEC further stated
that special features relating to the Correctional Center would serve to mitigate the impacts
of the predicted noise increase (Exh. EFSB-RR-18). First, the windows in the Correctional

Center cannot open, and second, no one is allowed outside of the Correctional Center

19 The Correctional Center consists of two facilities, the main correction facility and a

pre-releasé center (Tr. 3, at 399-401). The pre-release center is located closest to
the north property line, and the noise measurements are modeled at the pre-release
center (Tr. 3, at 400-401). '
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between the hours of midnight and 6:00 a.m. which coincides with the period when the
predicted 10.45 dBA or 12 dBA noise increases would occur (Exh. EFSB-RR-18; Tr. 3, at
344-350), |

MMWEC stated that sound resuiting from operation of the proposed facility would
be mitigated through facility design (Exh. MMWEC-1, at 5-81). MMWEC incorporated
the following proposed facility design features into its noise modeling: low noise air

cooled-condenser; low noise inlet air chiller tower; additional silencers for the stack and

- combustion turbine air intake; placement of the combustion turbine, HRSG, steam turbine,

generators, boiler feed pumps, cooling water pumps, and other auxiliary equipment within
the power plant addition;' and enclosures for the combustion turbine, steam turbine, and
generators within the power plant addition (Exh. EFSB-29(S), Attachment 1, App. C at
11). : ‘ ' '

MMWEC indicated that additional mitigation options may exist beyond the facility
design features described above and referred to those options as Best Available Noise
Control Technology (“BANCT") 1, BANCT 2, and BANCT 3 (Exhs. EFSB-RR-16;
EFSB-RR-IG(S))‘ MMWEC stated that BANCT 1 would consist of utilizing additional
duct silencers in the exhaust outlet or stack (Exhs. EFSB-RR-16; EFSB-RR-16(S)).
MMWEC stated that the additional silencers would cost $1 million and achieve a decrease
of 1 dBA at the northern property line (id.). BANCT 2 would consist of using a lower
noise air-cooled condenser, and building a sound barrier on the north side of the gas
turbine transformer or specifying a lower noise transformer (id.). According to MMWEC,
the BANCT 2 option would achieve a decrease of 2 dBA at the north property line, but its
vendors stated that these reductions are not technically feasible (id.). MMWEC stated that
BANCT 3 would consist of a further reduction in HRSG noise, based on an even quieter
air-cooled condenser, and adding sound walls on the north side of the gas turbine
transformer and the inlet chiller cooling tower (id.). MMWEC indicated that the BANCT
3 option would achieve a decrease of 3 dBA at the north property line, but also is not
technically feasible (id.).

MMWEC stated that there would be noise associated with facility con_structiqn
(Exhs. MMWEC-1, at 5-81; EFSB-G-27(S), App. A at 4-13). MMWEC indicated that the -
majority of the proposed project construction would oceur during a daytime shift from
approximately 7:00 a.m. to 3:30 p.m., Monday through Friday (Tr. 2, at 242, 243).
MMWEC indicated that during some construction periods, multiple shifts and/or around-
the-clock activities might be required depending on labor availability, cost and type of
construction activity (Exh. EFSB-N-11; Tr. 3, at 393). MMWEC stated that a second,
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much smaller, nighttime shift might also be used on occasion (Tr. 2, at 242, 243).
MMWEC indicated that the construction activities that would be conducted at night would
consist primarily of welding, as well as continuous activities such as concrete pouring (Tr.
3, at 394). MMWEC explained that there would also be a Saturday day shift to ensure the
schedule is on track, but it would be much smaller than the weekday shift (Tr. 2, at 245).

MMWEC stated that the noise associated with construction occasionally would be
noticeable at the nearest property lines (Exh. MMWEC-1, at 5-81). At the more distant
residential properties, MMWEC predicted that noise associated with construction would be
consistent with typical daytime background noise, and would have only minimal impacts
(id;; Exh. EFSB-N-11). MMWEC stated that with the exception of construction related
needs, such as concrete pouring, which must continue until completed, MMWEC would
mitigate noise associated with facility construction by: (1) limiting construction activities
producing significant sound to daylight hours, where possible; (2) limiting weekend
construction to Safurdays; and (3) requiring contractors to comply with all federal -
regulations limiting noise from trucks and other powered equipment, and to keep sound
muffling devices in good repair throughout construction (Exhs. MMWEC-5, at'3-76;
MMWEC-1, at 5-81; EFSB-N-11). MMWEC reported that it had obtained the names and
addresses of residences and businesses within one mile of the SBEC site boundary, and
that it would notify those residents and businesses of planned activities outside of normal
business hours that would be expected to generate excessive noise (Exh. EFSB-N-19).

MMWEC provided information regarding construction-related steam blows, stating
that steam blows would be completed within five days, with a maximum of four steam
blows per day (Exhs. EFSB-N-8; EFSB-N-17). MMWEC indicated that the steam blows
would last from ten minutes to four hours, depending on the size of the equipment being
cleansed by the steam blow (Exh. EFSB-N-8). MMWEC stated that the steam blows
would be carefully planned for the daylight hours on weekdays (id.).

2. Analysis and Findings
In prior ‘decision's, the Siting Board has reviewed the noise impacts of proposed
generating facilities for general consistency with applicable governmental regulatiohs,
including MDEP’s 10 dBA standard. Braintree Decision at 34; Southern Energy Canal I,
12 DOMSB 155, at 229 (2001) (“Southern Energy Canal II Decision™); Brockton Power,
10 DOMSB 157, at 217. In addition, the Siting Board has considered the significance of
expected noise increases which, although lower than 10 dBA, may adversely affect

existing residences or other sensitive receptors. Southerin Energy Canal IT Decison at 229;
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IDC Bellingham, 9 DOMSB 225, at 311{1999) (“IDC Decision™); Sithe Mystic
Development LLC, 9 DOMSB 101, at 164 (1999) (“Sithe Mystic Decision™). In previous

cases where measured background and calculated facility noise levels at the most affected

residential receptors were neither unusually quiet nor unusually noisy, the Siting Board has
accepted or required facility noise mitigation which was sufficient to hold residential Ly,
increases to 5 to 8 dBA. IDC Decision at 311; ANP Bellingham, 7 DOMSB 39, at 190-
196 (1998).

The record shows that MMWEC has provided a comprehensive measurement study
of ambient sound levels in the SBEC vicinity and predicted increases in sound levels
resulting from operation of the proposed facility. The record shows thaf with the noise
reduction features incorporated in the design of MMWEC’s proposed facility, noise
impacts at residences closest to the proposed facility, other than the Correctional Center,
would be at the most 5 dBA above ambient levels in the quietest nighttime hours, and
equal to or less than 5 dBA above ambient levels during the day/evening hours.

The record shows that simultaneous operation of the proposed facility and the
existing SBEC intermediate and peaking units potentially would increase noise at the
northern SBEC property line, the location of the Correctional Center, by: (a) 12 dBA
during the very early morning hours, which 1s based on the-quietést six minutes of the
qliietest hour of the 240-hour monitoring period; or {(b) 10.45 dBA, using the nominally
lowest L,,, which is based on the quietest six minutes of the quietest 24™ hour of the
monitoring period. The record shows, however, that given the cépacity factors of the
existing SBEC facilities, simultaneous operation of the proposed facility and the existing
facilities likely would occur infrequently.

The record shows that the Correctional Center is located at the northern SBEC
property line, and, therefore, may be subject to a 12 dBA (or 10.45 dBA, based on the
nominally quietest hour) noise increase. However, the record also shows that the residents
are not allowed outside of the Correctional Center during the early morning hours when
those increases might oceur, and that the windows at the Correctional Center do not open.
Therefore, the record demonstrates that it is unlikely that any Correctional Center resident
would experience the 12 dBA (or 10.45 dBA, based on the nominally quietest hour) noise

The record shows that an additional noise reduction of 1 dBA at the northern
property line could be achieved at a cost of approximately $1 million. The Siting Board
notes that, while the $1 million cost for the reduction of 1dBA would be a small percentage
of total project cost, residents at the Correctional Center likely would riot experience the
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potential 12 dBA (or 10.45 dBA, based on the nominally quietest hour) noise increase, and
therefore may not benefit from the 1 dBA decrease. The Siting Board also notes that this
potential increase would occur in the very early morning hours, with the simultaneous
operation of the proposed facility, the intermediate unit, and the peaking unit, and further
notes that it is unlikely that the peaking unit would be running during those very early
morning hours since the demand for electric power generation at that time is generally
lower. Sece Braintree Decision at 40. The Siting Board concludes, therefore, that, with
respect to the BANCT 1 option, the tradeoff of expenditure for likely mitigation of noise
impacts would not be cost effective. _

The record shows. that MMWEC is committed to limiting construction activities
producing significant sound to Monday through Friday from the hours of 7:00 a.m. to 3:30
p.m. to the extent possible. The record further shows that while MMWEC anticipates the

possibility of construction work on Saturday and nighttime periods in order to maintain its

schedule, it would be limited to construction activities that do not produce significant
sound, such as welding. Based on the record, for both the possible nighttime and Saturday
daytime construction work, MMWEC anticipates communicating with area residents if
planned construction activities outside of normal business hours would be expected to
generate excessive noise. _

| We note, however, the possibility of noise impact issues arising from construction
activities at times other than during MMWEC’s fypical workweek construction shift of
Monday through Friday, 7:00 a.m. to 3:30 p.m.. The Siting Board therefore directs
MMWEC to confine noisy construction activities to weekdays only, to the extent
practicable. Specifically, MMWEC may engage in any construction activities Monday
through Friday, during daylight hours, not earlier than 7:00 a.m. and not later than 5:30
p.m. Further, the Siting Board directs MMWEC to limit any necessary weekend
construction to Saturdays, between the hours of 8:00 a.m. and 5:30 p.m., to the extent

- practicable. Further, it is important that an outreach plan is in place to communicate with

the area residents in the event, although infrequent, of (1) planned construction events
outside of normal business ho'urs, and (2) steam blows at any time. Consequently, the
Siting Board directs MMWEC, in consultation with the Town of Ludlow, to develop an
outreach plan for the proposed facility. The outreach plan should lay out the procedures to
be used to notify the public in particular locations about the scheduled start, duration, and
hours of construction outside of normal business hours, as well as steam blows at any time,
and should include information on complaint and response procedures and contact
information.
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Accordingly, the Siting Board finds that with the implementation of the above
conditions, the noise impacts of the proposed facility would be minimized, consistent with

minimizing costs
D. Safety

This section describes the safety impacts of the proposed facility with regard to
overall safety and the handling and storage of aqueous ammonia and the mitigation
proposed by MMWEC.

MMWEC asserted that the SBEC has an excellent safety hiStory, and that it would
endeavor to continue this safety record in constructing and operating its proposed facility
(Exhs. MMWEC-1, at 5-118; EFSB-S-1; ESFB-S-3). MMWEC Stated that chemicals and
related substances used in construction would be managed in accordance with all relevant
statutes and regulatidns, and that ﬁazardous chemicals would be contained after use and
hauled off-site by a licensed contractor for environmentally safe disposal or re-use (Exh.
MMWEC-1, at 5-119).

MMWEC also stated that the proposed facility would include safety and emergency
systems to ensure safe and reliable facility operations, including: (1) containment basins or
dikes around all non-water storage areas; (2) placement of equipment and structures so as
to provide adequate access for fire fighting vehicles and equipment; (3) emergency
lighting, with backup power supply; (4) automatic shutdown systems with backup power
supply for the turbines, fuel supply and chemical systems; (5) fire-retardant building
materials; and (6) a Self-sufﬁcient fire protection system (Exh. MMWEC-1, at 5-119).
MMWEC stated that the SBEC site currently is enclosed by a security fence, and that a
guarded access gate provides 24-hour control of access to the site (id.; Exh. EFSB-S-12).

MMWEC furthér stated that as with the existing intermediate and peaking units, the
maintenance program would include provisions for regular visual inspections, preventative
maintenance checks, and continuous documentation of operating and maintenance
pararﬂeters (Exh. MMWEC-1, at 5-119 to 5-120). MMWEC also represented that a
comprehensive safety and health protection plan would be prepared prior to faéility _
operation, and as part of this plan, all new employees would be trained in emergency
procedures, including fire protection, first aid and cardiopulmonary resuscitation (“CPR”)
(id. at 5-120; EFSB-S-10). | | |

MMWEC indicted that existihg emergency response plans (“ERPs”), including a
Spill Prevention, Control and Countermeasure (“SPCC”)'plan,- would be updated to include
the facility and would be coordinated with Ludlow qmergcnéy support services (Exhs.
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EFSB-S-3; EFSB-$-4), MMWEC stated that the updated ERPs would mirror the existing
ERPs, but would include sulfur hexafluoride (“SF6”) emergency response procedures and
procedures regarding aqueous ammonia (Exhs. EFSB-S-3; EFSB-S-5). MMWEC
indicated that it expects to finalize the updated ERP’s just prior to commercial operation
(Exh. EFSB-S-3).

1. Materials Storage and Handling 7 o .
MMWEC stated that the proposed facility would use 19% aqueous ammonia for the

SCR, the pollution control device that would reduce NO, emissions (Exh. MMWEC-1, at
5-70). MMWEC indicated that the 19% aqueous ammonia would be stored in two 20,000
gallon above-ground tanks just to the west of the proposed ACC (id. at 3-11; Exh. EFSB-
RR-13; Tr. 3, 330).

MMWEC initially proposed that the ammonia tanks would be single-walled, and
would be located within a 10-foot high concrete-walled containment area capable of
holding 110% of the tanks’ capacity (Exhs. MMWEC-1, at 3-11, 5-70, 5-100; EFSB-RR-
15(1)). MMWEC indicated that the containment area would include two levels of

. containment: (1) an upper level that would support the ammonia tanks and the ammonia
forwarding pumps, and would include a pitched dike floor draining to the lower level

containment area; and (2) a lower level that would include a sump with a heating element
to remove .rainwater, snow and ice (Exh. EFSB-RR-15(1); Tr. 3, at 326). MMWEC
reported that in the event of a spill into the containment area, ammonia vapor would be
controlled by the deployment of spheres resting on the surface of the aqueous ammonia in
the lower-level dike containment area (Exh. EFSB-S8-10; Tr. 3, at 327). MMWEC stated
that the spheres would reduce the surface area of the ammonia by 90% (Exh. MMWEC-1,
at 5-100 to 5-101). MMWEC indicated that the entire ammonia truck unloading area and
diked containment area would be protected by a roof and that the roof, grate, and heated |
sump would combine to guarantee the effectiveness of the ammonia containment arca and
vapor-controlling spheres in all weather conditions, including snow and ice (Exh. EFSB-
RR-15(1)).. | | |

MMWEC indicated that the two ammeonia tanks would be located approximately
875 feet from the parking lot for the MMWEC office building, 1,000 feet from the
MMWEC office building, 1,250 feet from the nearest property line, 1,450 feet from the
nearest residential property (the Correctional Center), and 1,700 feet from the nearest
commercial facility (Exhs. EFSB-S-,Q; EFSB-RR-12). MMWEC indicated that it used the
EPA’s Areal Locations of Hazardous Atmospheres (“ALOHA"™) model to predict the
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maximum one-hour averaged concentrations at the nearest public receptors for a worst-
case contingency ammonia release (Exh. MMWEC-1, at 5-102). MMWEC reported that,
based on the ALOHA model, the predicted ammonia concentration for a hypothetical
worst-case release (a complete tank failure) would be 56.3'ppm at the MMWEC office
parking lot, and would be 21.7 ppm at the Correctional Center (Exh. EFSB-RR-12).

MMWEC interpreted the health effects of a worst-case release of ammonia from
the storage tanks using three methods: (1) American Industrial Hygiene Association
(“AIHA”) Emergency Response Planning Guideline (“ERPG”); (2) the Agency for Toxic
Substances and Disease Registry (“ATSDR”) guidelines; and (3) the EPA airborne
ammonia concentration level health effect guidelines for emergency and planning purposes
(Exh. MMWEC-1, at 5-114 to 5-118). According to MMWEC, each guideline identifies a
range of ammonia concentration levels corresponding to health impacts and ability to leave
the ammonia exposure area (id.).

MMWEC reported that the AIHA guidelines define level ERPG-2, exposure of 150
ppm for up to 1 hour, as the minimum level at which an individual will experience or
develop irreversible or other serious health effects or symptoms (Exh. MMWEC-1, at 5-
114; Tr. 3, at 316).*°  MMWEC reported that according to the ATSDR, exposure to 50
ppm for up to one day will result in slight, temporary eye and throat irritation, but not
serious or long-term health effects or impaired ability tb escape (Exh. MMWEC-1, at 5-
115 to 5-116; Tr. 3, at 322). According to MMWEC, the ATSDR guidelines state that
lohg-term health effects or impaired ability to escape will result only from exposure at
levels exceeding 200 ppm for several hours (Exh. MMWEC-1, at 5-116). MMWEC also
stated that the EPA guidelines provide that long-term adverse health effects or impaired
ability to escape will result only from exposure to a minimum of 380 ppm for five minutés,

20 AIHA has developed ERPGs for a large number of chemicals that can potentially

be released into the ait, including ammonia. A series of three EPRGs was
recommended for ammonia, including: (1) ERPG-3 level of 750 ppm, which is
defined as the maximum airborne concentration of ammonia below which it is
believed all individuals could be exposed for up to one hour without experiencing
-or developing life-threatening health effects; (2) ERPG-2 level of 150 ppm, which
1s defined as the maximum airbome concentration of ammonia below which it is
believed that nearly all individuals could be exposed for up to one hour without
experiencing or developing irreversible or other serious health effects or symptoms,
which could impair an individual’s ability to take protective action; and (3) ERPG-
1 level of 25 ppm, which is defined as the maximum airborne concentration of
ammonia below which it is believed that nearly all individuals could be exposed for
up to one hour without experiencing other than mild, transient adverse health
effects or without perceiving a clearly defined, objectionable odor.
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or exposure to 110 ppm for an hour (id. at 5-116 to 5-117). MMWEC noted that the odor
detection threshold for ammeonia is approximately 5 ppm, with concentrations in the range
of 10 to 50 ppm resulting in the detection of ammonia odors (id. at 5-114, 5-115).
MMWEC indicated that at 50 ppm concentrations odor perception could be accompanied
by eye, nose, and throat irritation (id. at 5-115). '

MMWEC stated that, based on these guidelines, only one of the predicted worst-
case ammonia exposure levels, 56.3 ppm at the MMWEC offices parking lot, would
exceed any of the three threshold levels for long-term health effects or impaired ability to
escape (Exh. EFSB-RR-12). '

MMWEC indicated that installation of double-walled tanks would result in a
$30,000 increase in the total cost of the storage system, and that enclosing the tanks would
result in a $175,000 cost increase (Exh. EFSB-RR-13). MMWEC stated that a leak would
most commonly result from a minor leak in a pipe fitting, and that a double-walled tank
would not protect against such a leak (id.; Tr. 3, at 330-331). MMWEC further stated that
if it enclosed the ammonia tanks, ammonia from the most common leak would concentrate
to levels that would pose a hazard to the MMWEC staff dispatched to isolate the leak, so
that enclosure would in that way actually increase the safety risk posed by a leak (Exh.
EFSB-RR-13; Tr. 3, at 331). Nevertheless, MMWEC has committed to installing double-
walled tanks to mitigate potential leak impacts (Tr. 3, 331). '

MMWEC stated that its proposed facility would include construction of a 10.6
million gallon oil storage tank, which would be 48 feet high and ‘approximately 200 feet in
diameter (Exh. MMWEC-1, at 3-9). MMWEC stated that the proposed fuel oil storage
tank would be located within a diked containment area capable of holding 110% of the
tank capacity (Exh. MMWEC-1. at 3-9). MMWEC further stated that it currently receives
fuel oil through the existing pipeline at the SBEC, which originates in New Haven,
Connecticut and that following placement of an oil order, there often is a wait of 3 to 6
weeks before delivery (id.). MMWEC opined. that given this delay and givenrthat the
proposed facility might be dispatched to run during a period of severe winter weather,
when natural gas suppiies in New England are curtailed, demand for fuel oil is increased,
and the fuel oil pipeline is committed to other éustomers, operation of the proposed facility
réquires a stored .supply of oil (id.). MMWEC indicated that because it recéives fuel oil
through the existing pipeline, deliveries by truck would be-unnecessary, except for the
occasional delivery to run the emergency diesel generators (Exh. EFSB-G-4).
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2. Analysis and Findings

MMWEC has shown that it would have in place programs to ensure safety for
employees and the surrounding community during facility construction and operation.
MMWEC also has shown that it would store, handle and dispose of oil and other non-fuel-
chemicals properly and in accordance with applicable regulatory standards, and that it
would have in place secondary systems to contain oil and chemical spills or releases.

. The record also shows that MMWEC proposes to store aqueous ammonia in two
double-walled 20,000 gallon storage tanks. The record shows that in the event of a worst-
case ammonia release, ammonia concentrations of approximately 56 ppm could oceur in
the parking lot used by MMWEC employees, and that ammonia concentrations of
approximately 21.7 ppm could occur at the Correctional Center. MMWEC has represcnted‘
that it would install double-walled tanks to provide further protection from exposure to
ammonia, In previous cases, parties have proposed aqueous ammonia tanks that were
either double-walled or enclosed ammonia tanks, or the Siting Board has required either
double-walled or an enclosure to protect the public from the effects of an ammonia spill.

Braintree Decision at 50; Southern Energy Kendall Decision, 11 DOMSB at 354,

* Brockton Power Decision, 10 DOMSB at 226; Sithe Edgar Decision, 10 DOMSB at 97;

DOMSB 1, at 179.
MMWEC has indicated that it intends to-update its existing emergency procedures

IDC Decision at 317-318; Sithe Mystic Decision at 166-167;, ANP Blackstone Decision, 8

and response plans to correspond to those found acceptable in earlier Siting Board
decisions; however, MMWEC has not yet developed such plans. Accordingly, the Siting
Board directs MMWEC to: (1) update its Emergency Response and SPCC plans consistent
with the operation of the SBEC; and (2) develop a plan with procedures to address the
delivery, transfer and storage of aqueous ammonia together with contingency response
plans. .

Accordingly, the Siting Board finds that with the implementation of the above
condition, and with MMWEC’s agreement to install double-walled ammonia storage tanks,
the safety impacts of the proposed facility would be minimized.

E. Water Resources

This section addresses the water-related impacts of the proposed facility, including:
(1) the water supply requirements and related impacts on water supply systems; and (2) the

water-related discharges (wastewater and stormwater), and related impacts on wastewater
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systems, wetlands, and ground and surface waters, and the mitigation proposed by
MMWEC.

I Water Supply
MMWEC stated that its proposed facility would use water primarily for make up to

the small evaporative cooling tower, feedwater make up to the HRSG, and water injection
for NO, control during oil-fired operation (Exh. MMWEC-1, at 5-37).%"
MMWEC indicated that water use at its proposed facility would vary depending on,

- among other things, ambient temperature and the type of fuel (natural gas or ULSD oil)

being used (Exh. MMWEC-1, at 5-36). MMWEC initially projected that maximum
incremental water use would be approximately 122,000 gallons per day (“gpd”), assuming
an 83% capacity factor and 30 days per year of oil-fired operation (id. at 3-23; Exh.EFSB-
RR-4). MMWEC subsequently revised its projected capacity factor to 65% (Exh. EFSB-
RR-4(S); Tr. 3, at 429). MMWEC stated that, assuming the 65% capacity factor and 30
days per year of oil-fired operation, it projected that incremental water use for the facility
would be 99,000 gpd, based, in part, on inlet cooling for the entire months of' June through
September and 81,000 gpd in conditions not requiring inlet cooling (Exh. EFSB-RR-
4(8))2 Assuming the 65% capacify factor and 60 days per year of oil-fired operation,
MMWEC projected that incremental water use for the facility would be 121,000 gpd,
based, in part, on inlet cooling for the entire months of June through September and
103,000 gpd in coriditions not requiring inlet cooling (Exhs. EFSB-RR-17; EFSB-RR:22).
MMWEC noted that the predicted water usages are much lower without inlet cooling than
with inlet cooling, and further noted that the predicted usages with inlet cooling are
conservative, high-end estimates because inlet cooling may not be economic at a given
time, and thus might not be used to the extent assumed for those predictions (Exh. EFSB-
RR-17; Tr. 3, at 324).

21 MMWEC explained that the water that would be used in the steam cycle and for

NO, suppression during ULSD firing would come from the existing SBEC reserve
water storage tank and would be treated by the demineralizer system in the existing
power plant (Exh. MMWEC-1, at 5-37). The existing plant has a 500,000-gallon
demineralized water storage tank (id.). To ensure capacity in the system and/or the
storage tank adequate to supply both the existing intermediate and peaking units
and the new facility, MMWEC would construct an additional demineralized water
storage tank (id.). The tank would have a capacity of 450,000 gallons and be 48
feet high and 40 feet in diameter (id.).

2 Inlet air cooling may be employed when the ambient temperature exceeds 50 F°

(typically during the four-month period from June through September) (Exh.
- MMWEC-1, at 5-36).
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MMWEDC stated that in May 2007, SWSC notified MMWEC that it would provide
MMWEC with an annual incremental water supply for MMWEC’s proposed facility
averaging 122,000 gpd, or 44.53 million gallons per year (Exhs. EFSB-RR-5(1); EFSB-
RR-21). MMWEC represented that the SWSC noted that the proposed water consumption
allocation will have no impact on the Ludlow municipal water supply (Exh. EFSB-W-3).

MMWEC emphasized that the incremental 122,000 gpd is in addition to the water
supply currently provided by the SWSC for the existing intermediate and peaking units
(Exh. EFSB-RR-21). MMWEC also emphasized that the 122,000 gpd is not a maximum
daily limit for MMWEC’s proposed facility, rather, it is the maximum average daily
iﬁcrem_ent over a one year period. (Exh. EFSB-RR-22; Tr. 1, at 55-56). MMWEC stated
that because the average daily increment of 122,000 gpd is based on an annual limit, daily
usage of the pfoposed facility could fluctuate on a seasonal basis, with daily usage likely to
be lower than the average during the shoulder months, and higher than the average during
periods of extreme winter and summer weather (Exh. EFSB-RR-23). MMWEC stated that
the existing intermediate and peaking units have a maximum design use in excess of 2.0
million gallons of water per day, but provided historical data showing that the actual daily
water consumption of the existing units has been much lower, averaging approximatety
226,000 gpd (id.). MMWEC further stated that it predicts that the existing intermediate
and peaking units will continue to experience low capacity factors (Exh. EFSB-RR-22).
MMWEC stated that when the incremental water allowance of 122,000 gpd for
MMWEC’s proposed facility is added to the established maximum water consumption of
2.0 million gpd for the existing units, there is sufficient water available for the existing
units and MMWEC’s proposed facility over the course of a year (id.).”

MMWEC noted that its proposed use of an air-cooled condenser rather than wet

- evaporative cooling for steam condenser cooling would minimize the proposed facility’s

water consumption (Exh. MMWEC-1, at 5-36). MMWEC stated that water consumption
also would be reduced by using dry low-NO, combustion as opposed to steam or water

injection for the control of NO, emissions during gas-fired operation, and implementing

B MMWEC indicated that in the unlikely event that its demands on any given day

exceeded SWSC’s capacity to deliver water to MMWEC, MMWEC would use
water from the 12-million gallon reserve water tank at the SBEC (Exh. EFSB-RR-
17). This resource could be used for either the existing intermediate and peaking
facilities or the proposed new facility (Exh. EFSB-RR-22). MMWEC further stated
that although the water used to fill the reserve tank would be counted as part of
MMWEC’s annual water limit, the tank would be filled during low water demand
periods, and thus would serve to protect against high demand days or periods (id.;
Exh. EFSB-RR-17). :
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increased cooling cycles (id.). In addition, MMWEC stated that it would recyele
stormwater from the oil storage containment dike where the stormwater would be pumped
through an oil/water separator, and then directed to the existing service water system and
existing cooling tower (id.).

2. Wastewater Discharge
MMWEC stated that wastewater generated during operation of its proposed

fécility, like wastewater generated by the existing intermediate and peaking units, would
consist primarily of process-related waste streams such as boiler blowdown, demineralizer
regeneration, cooling tower blowdown, oil-water separator effluent and miscellaneous
plant equipment drainage (Exhs. MMWEC-1 at 5-39; MMWEC-5, at 3-62). MMWEC -
estimated that daily wastewater discharge from the proposed facility would be

approximately 22,000 gpd and assuming a worst-case scenario, the maximum wastewater

discharge would be 74,000 gpd (id.).

MMWEC indicated that process wastewater would be discharged to the Ludlow
sanitary sewer system, which connects with the SWSC sanitary sewer system (Exhs.
MMWEC-1, at 5-39, 3-26; MMWEC-5, at 3-62). MMWEC stated that prior to discharge,
demineralization wastewater, boiler blowdown, and wastewater passing through floor
drains in chemical storage and treatment areas would be treated in a wastewater
neutralization system (Exh. MMWEC—S, at 3-63). MMWEC further stated that wastewater
passing through floor drains in other than chemical storage and treatment areas would pass
through oil/water separators and that it would comply with all applicable pre-treatment
standards (id.). From the Ludlow municipal sewer system, the wastewater would travel
through the SWSC sewer system to SWSC’s Bondi’s Island Wastewater Treatment
Facility (“Treatment Facility”) (Exh. MMWEC-5, at 3-64). MMWEC indicated that
SWSC has reported to MMWEC that: (1) the SWSC system has adequate capacity to

accept the projected wastewater discharges, including the project maximum daily

discharge; ai_ld (2) the Treatment Facility has adequate capacity to accept the project
wastewater (id.).2* MMWEC indicated that construction of its proposed facility would
require MMWEC to update its existing industrial wastewater sewer connection permit
from SWSC and the MDEP for the additional volume of wastewater generated (Exh.

% . MMWEC stated that the Treatment Facility has a design average flow of 67 million
gallons per day, with average flows in 2004 and 2005 of 43.1 and 47.2 million
gallons per day, respectively (Exh. EFSB-5, at 3-64).
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EFSB-W-2). MMWEC stated that the modification would take approximately one month
to procure (Exh. EFSB-W-8).

3. Stormwater Discharpe
MMWEC indicated that a portion of the stormwater runoff generated by operation

of the facility would be discharged to the existing drainage system (Exhs. MMWEC-1, at
5-67, MMWEC-5, at 3-65). The remaining portion would be sheet flow directed to a
vegetated swale that would connect to a large retention basin to be constructed
immediately northwest of the proposed power plant addition (Exh. MMWEC-5, at 3-66).
MMWEC stated that it designed this basin to retain stormwater from 2 and 10-year storm
events and to detain discharges for 25 and 100-year storm events, and that it designed the
basin, and would maintain the basin, in a manner consistent with the MDEP’s Stormwater
Management Policy (id.). MMWEC explained that the retention basin would be a “wet”
basin (intersecting the estimated high groundwater table elevation), with a flat bottom and
grassed slopes (id. at 5-63). |

MMWEC indicated that the existing stormwater collection system at SBEC
consists of "open" devices, including vegetated swales, ditches, and the retention pond
{Cooley Pond) and drainage system that empties into Cooley Brook (Exh. MMWEC-1, at
5-68). MMWEC indicated that the components of the new system would be established
with vegetated surfaces, with the exception of the catch basins, which would be located in
paved or graveled areas (id.). MMWEC stated that drainage culverts would be used only

- when necessary to convey collected stormwater under roadways that cross drainage

pathWays (id.). According to MMWEC, appropriate structural devices, consisting of
headwalls, flared-end sections and/ or rock rip rap at culvert discharge points, would be
used to-terminate the culverts in the vegetated drainage swales (id.).

MMWEC stated that during construction of its proposed facility, appropriate
measures would be taken to control stormwater runoff from the construction site so as to
protect wetland resource areas on and off the SBEC site, as well as surface and
groundwater resources (Exh. MMWEC-1, at 5-66). MMWEC indicated that these
measures would include the control of erosion and sediment transport by means of
properly placed silt fence and/or staked hay bales (id.).

= MMWEC stated that an oil-water separator would be installed in the basin, and that

the basin would include a V-notch weir discharge structure to regulate the flow of -
the stored run-off out of the impoundment (Exh. MMWEC-5, at 5-63).
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4, Analysis and Findings ,
The record shows that the SWSC has notified MMWEC that it would provide
MMWEC with an incremental water supply for MMWEC’s proposed facility, averaging
122,000 gpd. The record shows that the incremental 122,000 gpd is not a limit on daily

consumption for the proposed facility, rather, it is the limit for the average daily increment

over one year. The record further shows that when this incremental water allowance is
added to the historical maximum water consumption of 2.0 million gpd for the existing
intermediate and peaking units (for a total daily average maximum of 2.12 million gpd),
there is sufficient water available for MMWEC’s proposed facility and the existing units

over the course of a year, The record also shows that there is a 12-million gallon reserve

- water tank at the SBEC. The record demonstrates that in the event the proposed facility’s

water supply demands exceed the SWSC capacity to deliver water to the SBEC, MMWEC
would be able to use water stored in the reserve tank.

The record demonstrates that operation of the proposed facility would result in the
discharge of relatively modest quantities of wastewater, and that the discharge would be
accomplished with no adverse effect to the Ludlow municipal sewer system or to the
SWSC system. The record also shows that MMWEC addressed the impacts of stormwater
discharge through development of a comprehensive stormwater management plan that
would minimize such impacts. |

Accordingly, the Siting Board finds that the water resources impacts of the
proposed facility would be minimized.

F. Wetlands
This section describes the wetlands impacts of the proposed facility and
the mitigation proposed by MMWEC.

- 1. Description _

MMWEC stated that there are five wetlands within 100 feet of the work area for
the proposed facility. (Exh. MMWEC-1, at 5-52).%° MMWEC further stated that four of
the wetlands are Bordering Vegetated Wetlands (“BVWs™), defined as freshwater wetlands
that border on creeks, rivers, streams, ponds and lakes (id. at 5-57). MMWEC explained.
that BVWs have a 100-foot buffer zone (id.). MMWEC stated that it has limited facility-

26 - MMWEC stated that it delineated the wetlands in accordance with the
methodologies described in the MDEP “Handbook on Delineating Bordering
Vegetated Wetlands” (March 1995) and the U.S. Army Corps of Engineers
“Wetlands Delineation Manual” (January 1987) (Exh. MMWEC-1, App. D).
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related impacts to wetlands by siting the proposed facility addition and associated facilities.
as far to the east and as close to the existing power plant as possible, and by using areas on
the SBEC site that are currently developed or previously disturbed (Exhs. MMWEC-1, at
5-62; EFSB-G-27(S), App. A at 4-14). The Ludlow Conservation Commission, which

" administers the Town of Ludlow wetlands bylaw and the Massachusetts Wetlands

Protection Act, G.L. c. 131, § 40 has indicated to MMWEC that its proposed facility work
does not require the filing of a Notice of Intent (“NOI”) (Exhs. EFSB-W-1; MMWEC-1, at
5-59). S
MMWEC represented that none of the work proposed as part of its proposed
facility would alter or directly impact any wetlands (Exh. EFSB-G-27(S); App. A at 4-1).
However, MMWEC stated that some unavoidable impacts to the 100-foot buffer zone of
the BVWs would occur as a result of necessary extensions of the existing oil and gas
pipelines, construction of the small building housing the chiller for inlet air cooling,
construction of the small evaporative cooling tower, installation of two step-up
transformers, and installation of one of two transition structures in the existing switchyard
(Exh. MMWEC-1, at 5-61). MMWEC stated that the area of the 100-foot buffer zone that
would be affected would total approximétely 1.06 acres (44,866.8 square feet) in arcas that
have been previously disturbed, are presently paved, gravel covered, or maintained as lawn
(id.; Exh. EFSB-W-5). In addition, MMWEC indicated that most of the impacts would
result from construction activities, and therefore would be temporary (Exh. ESFB-W-5).
MMWEC stated that the only identified permanent impat:ts to wetlands buffer zones would
result from installation of one of the transition structures in the switchyard and |
construction of a small portion of the chiller building in an area of buffer zone that was
previously disturbed and currently is lined with crushed stone, and is maintained as lawn
(Exh. MMWEC-1, at 5-61). |

MMWEC noted that, with the exception of road crossings, the proposed oil and gas
pipeline extensions would be above ground, which would result in fewer impacts to buffer
zones than below grade construction (Exhs. EFSB-G-6; EFSB-W-4).

MMWEC indicated that it would avoid alteration of wetland hydrology as a result -
of stormwater runcff by directing a portion of the runoff along a grassed swale intoa
retention basin that would act to recharge groundwater adjacent to on-site wetiands (Exh.
MMWEC-3, at 3-3 8) (see Section IILE.3, above). MMWEC stated that the remainder of
the stormwater runoff would be collected in storm drains, and discharged into Cooley Pond

(Exh. MMWEC-1, at 5-63). According to MMWEC, by splitting the discharge in this
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manner, wetlands on the site would receive an amount of runoff stmilar to the amount
generated by the existing power plant (& at 5-63 to 5-64). '
MMWEC stated that during the construction of the proposed facility, it would

protect against indirect impacts to wetlands caused by erosion and sedimentation by
employing best managefnent practices until all disturbed areas were stabilized (Exh.
MMWEC-1, at 5-62). MMWEC indicated that these practices would include the
delineation of wetland resource areas using high visibility flagging prior to clearing and
grubbing; the use of silt fence and/or hay bales to control erosion following clearing, but
prior to grubbing and grading; and stabilization of disturbed areas using appropriate seed
.mixes following construction (id.).

2. Analysis and Findings
The record shows that MMWEC designed the facility layout to avoid wetland

areas and, to the extent possible, wetland buffer zones, with the result that there would be
no direct impacts to wetlands resulting from construction or operation of the propbscd
facility. The record demonstrates that some unavoidable impacts to the 100-foot buffer
zones of the BVWs would occur, but the impacts would occur in areas that have been '
previously disturbed, and are presently paved, maintained as lawn, or lined with crushed
stone. Moreover, most of the impacts would result from construction activities, and
therefore would be temporary. The record shows that permanent impacts to the buffer
zones would result only from location in the buffer zones of a small porﬁon of the chiller
building and one switchyard transition structure, both of which would be in previously
disturbed areas. The evidence shows that the Ludlow Conservation Commission has

' determined that MMWEC is not required to file a Notice of Intent for the proposed facility
work. _ : :

The record further demonstrates that MMWEC has developed a stormwater

~ management plan to preveﬁt alteration of wetland hydrology as a result of stormwater

runoff following facility operation.

]
g
i

i ' Overall, the record establishes that MMWEC has taken reasonable measures to

reduce the wetlands impacts associated with construction and operation of its proposed
facility, and that the limited impacts that would occur would be temporary in nature, or
would occur in previously disturbed areas. '

Accordingly, the Siting Board finds that the wetlands impacts of the proposed
facility would be minimized.

acdl
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G. Solid Waste

This section describes the solid waste and hazardous waste impacts of the
proposed facility and the mitigation proposed by MMWEC.

L. Description
MMWEC stated that in connection with operation of the SBEC, it handles and

~ stores wastes in accordance with applicable federal and state regulations under a hazardous

waste generator’s license granted by the EPA (Exhs. MMWEC-1, at 5-69; MMWEC-5, at

3-68). MMWEC also stated that it maintains a MDEP Class A recycling permit for

burning waste oil for heat recovery in two on-site waste oil furnaces (Exh. MMWEC-1, at
5-69). MMWEC stated that it stores all waste materials in a bunker that meets MDEP
requirements for hazardous waste stofage prior to the materials. being shipped off-site by a
licensed contractor to a licensed treatment storage and disposal facility (id.). MMWEC
further stated that upon commencement of operation of its proposed facility, it would
continue to use the services of licensed transporters and licensed treatment storage and
disposal facilities to dispose of any hazardous or universal wastes generated (Exh.
MMWEC-5, at 3-70).

MMWEC projected that operation of its proposed facility would result in the
generation of approiimately 130 cubic yards of solid waste per year (Exh. EFSB-SW-1). -
MMWEC also projected that operation of the proposed facility would result in the

“generation of approximately 1,920 gallons of waste oil liquid per year, most of which

would be recycled or reclaimed by a hazardous waste contractor (id.). MMWEC further
projected that facility operation would produce approximately 1,510 gallons of waste oil
solids per year, comprised largely of crushed filters, soiled rags, and absorbents (id.).
According to MMWEC, estimates of paper wastes are not easily calculated, as paper
wastes are combined with paper wastes from MMWEC’s office building prior to pick-up
(id.). MMWEC stated that it based these waste estimates on the assumption that the
proposed facility would generate approximately the same volume of waste as the existing
intermediate and peaking units (id.). MMWEC indicated that no bottom ash would be

- generated during operation of the proposed facility’s combustion turbine (Exh.

EFSB-SW-2), | |
MMWEC stated that, as a political subdivision of the Commonwealth, it is not
subject to the Toxics Use Reduction Act (id.). However, MMWEC indicated it would

work to mitigate the production of solid and hazardous wastes generated by its proposed

new facility, as it works to mitigate the production of those wastes by its existing facilities
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(id.). MMWEC stated that its mitigation efforts include reclaiming waste oil for heat
recovery, and the recycling of paper, cardboard, batteries, and metals (Exh. EFSB-SW-3).
MMWEC stated that it would consider recycling construction wastes such as cardboard
and wood products (Exh. EFSB-SW-4). MMWEC did not provide an estimate of the
volume of solid waste that would be generated during facility construction (id,).

2. Analysis and Findings
The record shows that to the extent possible, MMWEC would recycle, and-

othermse contract for proper disposal of, solid wastes generated by construction,
operation, and maintenance of its proposed facility. The Siting Board notes that although
the proposed facility at times would operate on ULSD fuel oil, such operation would not
generate bottom ash. The Siting Board further notes that MMWEC’s commitment to work
within the Toxics Use Reduction Act, and to recycle, where possible, solid waste from
construction maintenance, and operation of its proposed facility would contribute to
mlmmlzmg the solid waste impacts of the facility. However, MMWEC has not detailed
specific targeted goals and recycling rates it would work towards meeting, both for
operational wastes and construction and demolition debris. As noted in prior decisions,
Massachusetts has d'eveloped a Massachusetts Solid Waste Master Plan, that sets forth a
specified state-wide goal for recycling municipal solid waste. Southern Energy Canal 11
Decision at 214, 215; Southern Energy Kendall Decision at 330, 331. The Master Plan

- was last updated in 2006. Accordihg to information that appears on the MDEP website,

MDERP is in the process of re-examining the Master Plan, starting with a series of
stakeholder meetings to begin in December 2008 (see
httpf//Www.mass.gov/d‘ep/publié/hearings/smwpmtgs.htm). The Siting Board encourages
MMWEC to work with Ludlow to develop a program with the goal of attaining the target
recycling rate for solid waste set forth in the most recent update available of the
Massachusetts Solid Waste Master Plan, at the commencement of construction, and to

work with its contractor to attain the maximum feasible recycling of construction and

7. The master plan referred to in the two Southern Energy Decisions was the

Massachusetts Solid Waste Master Plan 1997 Update, which had a state-wide goal
of 46 % for recycling of municipat solid waste. Southern Energy Canal [I Decision
at 214, 215; Southern Energy Kendall Decision at 330, 331. The master plan has
been rev1sed twice since the 1997 Update: Beyond 200 Solid Waste Master Plan
and Solid Waste Master Plan - 2006 Plan Revision. The 2006 Plan Revision
provides for a 56% recycling rate (see
http://www.mass.gov/dep/recycle/priorities/dswmpu01.htm#swmp)
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demolition debris. The Siting Board directs MMWEC, prior to the commencement of
operation, to provide to the Siting Board a copy of its updated recycling plan, and to report
on its recycling rate for construction and demolition debris and its anticipated recycling
rate for operational wastes. |

Accordingly, with the implementation of the above condition, the Siting Board

finds that the solid waste impacts of the proposed facility would be minimized.

H. Visual Impacts

This section describes the visual impacts of the proposed facility and the

measures MMWEC proposes to mitigate such impacts.

1. Description : .
MMWEC asserted that the existing power plant facility currently dominates th

- scenery at the Stony Brook site (Exh. MMWEC-1, at 5-71). The existing SBEC site

consists of a power generating plant, switchyard, cooling tower, five large storage tanks,
administrative offices, and ancillary structures, with three 150-foot stacks, and two shorter
stacks (id. at 3-1, 5-71). The proposed facility would include a new addition to the existing
power plant, 250 feet by 230 feet, with a maximum height of 118 feet, and one 150-foot.
stack,18 feet in diameter (id at 3-9; Tr. 3, at 454).® MMWEC indicated that the stack
height of the proposed new facility would be lower than the GEP stack height of 272.5
feet, primarily due to the proximity of the WARB (Exh. EFSB-V-2; Tr. 1, at 67).
MMWEC stated that the proposed facility would include a new ACC located to the west
and south of the new power plant addition, approximately 220 feet by 130 feet, and 85 feet
high (Exh. MMWEC-1, at 3-9). _

MMWEC submitted an evaluation of the potential visual impacts of the proposed
facility (Exh. MMWEC-1, at 5-74 to 5-78). MMWEC selected three visual receptor
points, for each viewpoint MMWEC presented both a photograph of existing views
looking toward the site, and prepared simulations of the view with a rendering of the
proposed facilities (1d. at 5-73 to 5-77)* MMWEC explained that the appearance of the
proposed facility would be compatible with the appearance of the existing SBEC structures

28 MMWEC stated that the existing intermediate unit exhaust stacks are also 150 feet
tall, but are 15.5 feet in diameter (Tr. 1, at 66; Tr. 3, at 454).

2 The three views are from: (1) the Moody Street entrance to facility; (2) West Street,

near the intersection of Tank Farm Road; (3) and the Correctional Center (Exh.
MMWEC-1, at 5-73).

[284]



i
i

kil

© 30

EFSB 07-6 Page 46

(id. at 5-78). MMWEC asserted that the majority of the community would experience
only limited views of the top of the new stack, and that locations with views of the new
plant would be limited to isolated sections of West Street, Moody Street and the upper
floors of the Correctional Center (id. at 5-78; Exh. EFSB-V-1). Further, MMWEC
indicated that the SBEC site is located in a mixed industrial and commercial area, therefore
the appearances of the proposed facility would be co-hsis'tcnt with structures in the
surrounding area (Exh. MMWEC-1, at 5-72).%°

MMWEC stated that it would mitigate the limited visual impacts of its proposed
facility by painting the new facility structures a neutral color similar to existing structures
at SBEC (Exh. MMWEC- 1, at 5-72). In addition, MMWEC presented a landscaping plan
that it would use to minimize visual impacts (Exh. MMWEC-3, App. D, Drawing C6.1; Tr.
1, at 65-66). MMWEC stated that pursuant to the plan, it would install plantings, including
eVergreen~screening shrubs near the transformers and several trees behind the proposed
plant addition (Tr. 1, at 65). MMWEC stated that its landscaping plan is consistent with
the predicted visual impacts of the proposed facility, the size of the SBEC site, and the
distance of the facility from major roadways (1_d_ at 65-66). MMWEC explained that, due
to the location of the proposed facility in a remote industrial area, adjacent to MMWEC’s

existing and larger facilities, it did not consider off-site landscaping necessary (Exh.

EFSB-V-4).

With respect to the new stack and navigational lighting, MMWEC provided a

‘determination by the Federal Aviation Administration (“FAA”) requiring obstruction

lighting consisting of red flashing beacons equally spaced around the stack within 20 feet
of the top of the stack (Exh. EFSB-RR-1-S). MMWEC asserted that, with the exception of
adhering to the FAA requirements; the final lighting design for the proposed facility would
be determined through an open interactive process with the Town of Ludlow (Tr; 1, at 68).
MMWEC analyzed the meteorological and operating conditions under which
visible exhaust plumes likely would emanate from the new stack, noting that the facility
does not include a wet cooling tower (Exh. EFSB-V-5). MMWEC explained that the stack
emissions do include moisture from the product of combustion and from water injected for

MMWEC represented that the closest scenic landscape areas are at least seven
miles to the north and northwest of the SBEC, in and around elevated terrain in the
vicinity of Mt. Tom State Reservation, the Connecticut River Greenway, Skinner
State Park, and Holyoke Range State Park (Exh. EFSB-V-6). According to
MMWEC, the scenic views in these areas are focused on the Connecticut River and
elevated terrain, with the result that construction of the proposed facility would
have a negligible impact on any views of the Ludlow area from these scenic
landscapes (id.).
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NOx control during oil firing (id.). MMWEC stated that the AERMOD model indicated
that a plume potentially could be present for one or more hours on 261 days, assuming alk
hours were at the maximum oil firing condition (id.). In order to estimate the length of the
plume, an extreme cold weather_measufement was used, where the plume was estimated to
be approximately 500 meters, therefore MMWEC asserted that on most days, the typical
plume length likely would be much shorter than the 500 meters (id.).

2. Analysis and Findings
The proposed facility would be located at a site — the SBEC -- that is presently used

for electric generation. The record demonstrates that land uses in the area around the
proposed facility site consist primarily of commercial and industr'iall uses. The proposed
site is 417 acres, which provides for a significant buffer based on distance, from most
directions, with the exception of the Correctional Center to the north. The record shows
that the proposed exhaust stack would be the same height as the stacks on the existing
intermediate unit and that the new facility structures, including the power plarit addition

-and ACC, as well as other elements such as the oil storage tank, ammonia storage and

delivery system, and demineralized water storage tank, would be integrated with the
existing structures. Further, the new facility would be painted a neutral color similar to the -
existing structures to minimize the visibility of the new structures. On-site landscaping,
including evergreen-screening shrubs and trees, would further limit visual impacts of these
components.

The record demonstrates that MMWEC analyzed the potential visual impacts of the
proposed facility at three receptor locations in the surrounding area. For each receptor,
MMWEC submitted a viewshed showing the current view from that location, and a second
viewshed showing future views with the proposed facility. The viewshed analysis |
indicates that, where not fully screened, views of the proposed facility would be similar to
views of the existing facility and that the majority of the community would experience
only limited views of the top of the proposed facility exhaust stack. Further, views of the
proposed power plant addition would be limited to isolated locations on Moody Street,
West Street, which are areas of commercial and industrial use, and the upper floors of the
Correctional Center. ,

Accordingly, the Siting Board finds that the visual impacts of the prop_os'ed facility

would be minimized.
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I Traffic Impacts

This section describes the traffic impacts associated with the proposed facility, and

potential mitigation measures.

1. Description
MMWEC stated that its proposed facility would be located on the SBEC site at the

~end of Moody Street in Ludlow (Exh. MMWEC-1, at 3-1). MMWEC stated that Moody

Street can be accessed from either Holyoke Street, an unsignalized intersection; or from
West Street, also unsignalized, by way of Stony Brook Street and Westover Street (Exhs.
MMWEC-3, App. ] at 1-2; EFSB-T-1; Tr. 2, at 236).>’ MMWEC indicated that it would
direct construction workers to use the Route 291 and Exit 6 of the Mass Pike to access the

“toute to Moody Street (Exhs. EFSB-T-2, EFSB-T-3).

MMWEC indicated that it determined existing traffic conditions in the SBEC area
by conducting traffic counts at four local intersections considered the most likely to be
affected by facility traffic: Holyoke Street/Moody Street (unsignalized); Holyoke
Street/West Street (signalized); Mass Pike Exit 6 Ramps/Burnett Road (signalized); and
Burnett Road/First Avenue (signalized) (Exhs. MMWEC-1, at 5-84, App. G at 1; EFSB-T-
5). MMWEC stated that the traffic counts showed that acceptable operating conditions

currently exist at the three signalized intersections for both peak morning and afternoon

conditions (Exh, MMWEC-3, App. J at 6). MMWEC stated that the counts showed that at
the unsignaIized Holyoke Street/Moody Street intersection, failure conditions currently
exist for vehicles exiting Moody Street during both morning and afternoon peak hours, due
to the high volumes of through traffic on Holyoke Street (id.).** _
MMWEC stated that there would be 325 workers on site during the peak of

 construction and that approximately 10% would use car pooling (Tr. 2, at 220-221). The

traffic analysis calculated that 260 of the workers would be using the Holyoke

i There is also a second access gate at the SBEC site, the Randall Road gate, which

is used as a secondary access option (Exh. EFSB-T-1; Tr. 2, at 240-241). The

Randall Road gate is the planned point of access for the 60 existing daytime on-site

SBEC employees (Tr. 2, at 240-241). Randall Road is located off of West Street.
2 Traffic is characterized by determining the “Level of Service” (“L0OS”), which is a
quantitative measure of the wait times and congestion at intersections, ranging
from A to F, with F representing failure (Exh. MMWEC-3, App. J at 5-6). All
L.OS measurements, with the exception of LOS F, provide a specific numerical
measurement, in seconds, corresponding to the delay (id.). However, an LOS F
measurement is recorded as a single measurement, which is designated as greater
than 50 seconds, for an unsignalized delay (id. at 7).
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Street/Moody Street intersection to access the site (id, at 236).” MMWEC testified that in
the event that workers have to wait too fong at Moody Street to exit onto Holyoke Street,
they may seek alternative routes through the neighborhood to the west of Moody Street (id.
at 237-240).

MMWEC predicted that during the peak construction period, approximately 154
vehicles would enter and exit the SBEC during the peak moming and afternoon commuter
traffic hours Monday through Friday (Exh, MMWEC-3, App. J at 13).”* MMWEC based
this prediction on the assumption that 50% of the construction workforce would travel
during'peak commuter traffic hours (“50% assumption”) (Tr. 2, at 231). MMWEC stated,
however, that this was an extremely conservative assumption because the peak morning
traffic hours on local roadways begin after 7:15 a.m., while the normal construction day
shift would begin at 7:00 a.m., with the construction workers arriving from 6:15 to 7:00
a.m. (id, at 233-34). Similarly, therpeak afternoon traffic hours on local roadways begin
after 4:30 p.m., while the construction day shift normally would end at 3:00 p.m. (id.).
MMWEC also based its predictions on the assumption that eleven construction delivery
trucks, out of an estimated 10-14 daily, would enter and leave the construction site during
morning and afternoon peak traffic periods, although MMWEC considered that to be
conservative (Exh. EFSB-T-4),

Based on the above assumptions, MMWEC estimated that the LOS at the three
signalized intersections would not change as a result of this predicted construction-related
traffic (Exh. MMWEC-3, App. J at 13). MMWEC further predicted that the failure
conditions at the unsignalized intersection of Holyoke Street/Moody Street would continue

to exist for vehicles exiting Moody Strect, and that the frequency and length of delays

would increase as a result of the predicted construction-related traffic (id.). MMWEC

asserted that, given the conservative assumptions on which its predictions were based, the

impacts of construction traffic at the Holyoke Street/Moody Street intersection likely
would be less than predicted (id.).

MMWEC _aiso performed a second LOS analysis, based on the assumption that
100% of the construction workers would arrive at the construction site between 6:15 and -

s MMWEC calculated that of the 325 workers, there would be 1.1 workers per
vehicle due to carpooling, and of those 295 vehicles, 35 would use the alternative
access onto the site from the Randall Road gate (Tr. 2, at 221).
¥ The peak commuter traffic hours are measured as 7:15 to 8:15 a.m. for the morning
peak and 4:30 to 5:30 p.m. for the afternoon peak at the Ludlow intersections (Exh.
MMWEC-1, App. G at 3; Tr. 2, at 233-234).
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7:15 AM, and would leave between 3:00 and 4:00 PM, the peak commuter traffic hours
(*100% assumption™) (Exh. EFSB-T-5). The analysis showed that for no-build
construction years, the predicted LOS at all intersections would be better under the 100%
assumption than under the 50% assumption, except for the intersection of the MassPike
Exit 6 ramps and Burnett Road (*Burnett Intersection”) (Exh. EFSB-T-5, Table EFSB-T-5-
4).® The analysis showed that for construction year build conditions, the LOS would also

‘be better under the 100% assumption than under the 50% assumption, except for the

Burnett Intersection during the afternoon peak travel period, and the left-turn traffic from
Holyoke Street to Moody Street during the morning peak traffic period (Exh. EFSB-T-5,
Table EFSB-T-5-5). The analysis also showed that for both the morning and afternoon
peaks, all turns from Moody Street would contiriue to be an LOS F (Exh. EFSB-T-5).

MMWEC noted that the traffic related to-construction of its proposed facility would
be a temporary condition (Exh. EFSB-T-8). MMWEC stated that in actuality, the exact
timing and sequence of peak construction volumes might not occur in a way that causes the
worst-case predicted impacts discussed above (id.). MMWEC further stated that the
Burnett Intersection has “smart” controllers which alter the cycle timings based on
feedback from traffic sensors as well as a right-turn slip ramp from Burnett Road
{northbound) onto the MassPike (Tr. 2, at 229-230). MMWEC explained that, while these
right turns never reach the Burnett Intersection, they were included in the Burnett
Intersection analysis, because the through traffic lanes have queues that could block the
entrance to the slip ramp, thus eliminating its free flow status (id. at 230). MMWEC stated
that it would monitor the traffic situation during construction and if construction traffic -
contributed to reported traffic problems at the Bumnett Intersection, staggered construction
shifts, and adjustments to cycle timing on the “smart” controllers, might be considered to
limit or eliminate the problems (Exh.‘ EFSBQT-S).

MMWEC indicated that it would direct construction workers and delivery trucks
traveling on the MassPike to access the SBEC site from MassPike Exit 6, thereby avoiding
central Ludlow (Exh. EFSB-T-2; Tr. 2, at 217, 224). In addition, MMWEC indicated that
unusual deliveries to the SBEC site, such as over-sized equipment, would be coordinated

with local officials, and timed to avoid any adverse impacts on non-construction related

3 “No-build construction year” refers to the first projected year of facility

construction (2009), prior to the construction (and associated traffic) actually
beginning (Exh. MMWEC-1, App. G at 8 to 10). “Construction year build
conditions” refers to the 2009 traffic conditions once construction begins (id.).

36 MMWEC identified two areas on-site for construction worker parking (Exh. EFSB-
T-6). -- -
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traffic (Exh. MMWEC- 1, at 5-86). MMWEC stated that it would consider using a
uniformed police offer to control traffic at the Holyoke Strest/Moody Street intersection
during the moming and afternoon construction shift changes if traffic congestion became
an issue at the intersection (id., at 5-85; Exh. EFSB-T-8; Tr. 2, at 235). MMWEC stated -
that it would determine the time and duration of any necessary officer control in
coordination with the Ludlow Police Départment (id.). MMWEC also suggested the
possible use of the Randall Road gate to alleviate traffic congestion {Tr. 2, at 240-241).
MMWEC stated that operation of its proposed facility likely would have a negligible effect
on local traffic, since facility operation would require very few additional employees (Exh.
MMWEC-1, at 5-86).

2. Analysis and Findings .
The record shows that construction of MMWEC’s proposed facility would

produce a temporary increase in the number of trips to and from the SBEC site as a
consequence of construction deliveries and the arrival and departure of approximately 325
construction workers.

MMWEC’s primary traffic analysis demonstrates that there would be minimal |
changes in LOS classifications at the four modeled intersections as a result of either the
construction or the operation of the proposed facility. However, the LOS at the Moody
Street/Holyoke Street intersection, the main access point to the site, is currently failing,
with an LOS F, and would continue under all assumed scenarios to have an LOS F. Since
an LOS F is designated as a delay of 50 seconds or more, one cannot determine the actual
amount of the increase in delay attributed to the construction worker traffic. Given that
260 workers are scheduled to enter and exit the site at this intersection, it is likely that the
delay would be longer and may be significantly so.

The Siting Board notes that the analyses conducted by MMWEC reflect
MMWEC’s commitment to schedule shift changes to occur outside of the identified local
peak traffic hours. MMWEC has noted that it will consider plaoing a uniformed officer at
Moody Street/Holyoke Street based on the results of its monitoring the construction traffic
during periods of maximum flow of construction traffic. MMWEC has noted that there is
the potential for construction workers seeking alternative routes through the neighborhoods
bordering Moody Street if the traffic delay existing onto Holyoke Street are substantial.
Given that the traffic analysis for the Moody Street/Holyoke Street access route remains an
LOS F regardless of whether the traffic analysis is based on 100% of the construction
workers arriving at the peak momning commuter period between 6:15 am. and 7:15 am.
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and exiting at the peak afternoon commuter period 3:00 p.m. to 4:00 p.m., or 50% arriving
and exiting at peak morning and afternoon commuting periods, respectively, the shift
changes proposed by MMWEC would not alleviate traffic impacts at this intersection.

MMWEC has not quantified its plans to schedule delivei’y of very large equipment
and plant components. Although MMWEC has identified a likely route for such
deliveries, it has not yet determined the particular schedule most appropriate to
accommodate deliveries of very large plant components.

Based on the abové, the Siting Board directs MMWEC to work with its EPC
contractor and the Town of Ludlow’’ to develop and implement a traffic mitigation plan
which addresses séheduling and any necessary roadway construction or improvements.
This plan should: (1) to the extent practicable, address scheduling of arrivals and
departures of construction-related traffic, including but not limited to construction labor,
deliveries of materials, equipment, and plant compdnents, so as to avoid daily peak travel
periods in affected areas; (2) direct construction workers and delivery trucks accessing the
SBEC site from the MassPike to use Exit 6 to avoid central Ludlow; (3) include the
provision of a traffic control officer at the Moody Street/Holyoke Street intersection for the
period designated as peak on-site construction, or a period agreed upon with the Town of
Ludlow; (4) include an arrival schedule of bétween 6:15 am. to 7:00 a.m, and a departure
schedule of between 3:00 p.m. and 4:00 p.m. for the majority of construction workers; (5)
establish protocols allowing MMWEC to coordinate with the appropriate municipal
authorities to identify énd implement any traffic control measures, in addition to the traffic
control officer at Moody Street/Holyoke Street, needed to mitigate traffic impacts at the
access road; and (6) establish protocols allowing MMWEC to monitor and if necessary
coordinate with the Cify of Chicopee regarding adjustments to the “smart” controtiers at
the intersection of Burnett Road and the MassPike Exit 6 ramps. _

With respect to traffic impacts during facility operation, the record shows that
operation of the propoéed facility would have negligible impacts on local traffic.

Accordingly, the Siting Board finds that, with implementation of the above
condition relating to the mitigation of construction-related traffic impacts, the traffic
impacts of the proposed facility would be minimized.

3 The Siting Board notes that the construction and delivery routes include Exit 6 of
the Mass Pike located in the City of Chicopee. Therefore, Chicopee officials should
be consulted in developing any traffic mitigation that includes, if necessary, the
Exit 6 area. '
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J. Land Use
This section describes the land use impacts of the proposed facility, including the
impacts to protected species and habitat. '

L. Description
MMWEC has proposed construction of its proposed facility on an approximately

10-acre portion of its approximately 417-acre SBEC site in Ludlow (Exh. MMWEC-1, at
3-1, 3-12). MMWEC stated that the SBEC site is currently used for power generation, and
contains a power generating plant (intermediate unit and peaking unit), switchyard, cooling
tower, five large storage tanks, and ancillary structures (id. at 3-1). MMWEC further
stated that the SBEC is located in an area zoned for industrial use, within Westover
Airpark East, a developed industrial park (id. at 5-89; Exh. EFSB-L-9). MMWEC stated
that abutting land uses are mixed, consisting primarily of commercial business and
industrial operations (Exh. MMWEC-1, at 5-89). MMWEC specified that approximatety
64% of the land within a one-half mile radius of the center of the proposed facility =~ |
footprint is occupied by industrial or commercial land uses, 10% is institutional use,
approximately 21% is upland forest, and the remaining approximately 5% is comprised of
wetlands or open disturbed land, or is devoted to airport uses {(id. at 5-89; Exh. EFSB-L-6).
~ MMWEC stated that the proposed facility may require a special permit from the

Town of Ludlow, and that MMWEC would work with the Town to address any pei’mitting
issues (Exh. BESB- L-2; Tr.1, at 61-62). MMWEC stated that it eXpects to seek special
permit approval from the Town Planning Board once the final design work for the
proposed facility is complete, which currently is projected for the second or third quarter of
2009 (Exhs. EFSB-L-2; EFSB-L-10). MMWEC indicated that its proposed facility would
not require a variance with respect to the height of the exhaust stack or other structures
(Tr1,at63). |

MMWEC indicated that the site i$ sufficiently large, not only to accommodate its
proposed facility, but also to provide a significant buffer around the facility structures
(Exh. MMWEC-1, at 5-90). MMWEC specified that on the east, the site is bounded by a
large wooded area owned by the WMDC, and within the SBEC site itself, there is a large
waooded area that would provide a buffer between the facility components and the property
owned by WMDC (id. at 3-3; Exh. MMWEC-5, at 1-4). To the southwest, the site is
bounded by an 86-acre parcel owned by MMWEC that is primarily wooded and the
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WARB is to the west/southwest of the site (Exhs, MMWEC-5, at 1-4; MMWEC-1, at 3-
3).38 : _
MMWEC informed the Siting Board that the nearest residence is approximately
3,000 feet from the center of the proposed facility footprint, and approximately 1,800 feet
from the proposed oil tank (Exhs. MMWEC-1, at 5-89; EFSB-L-8). MMWEC stated that
the closest non-industrial neighbor is the Correctional Center, which is about 850 feet north

“of'the edge of the proposed facility footprint (Exh. MMWEC-1, at 5-89 to 5-90). The

Correctional Center is the only sensitive receptor within a one-half mile radius of the
center of the proposed facility footprint (Exh. EFSB-L-7). MMWEC stated that there arc -
no schools or hospitals within one mile of the proposed stack location (Exh. EFSB-L-1).

MMWEC indicated that in the early stages of project planning, it contacted the
Massachusetts Natural Heritage and Endangered Species Program (“MNHESP”), which
1dent1ﬁed two state-listed protected species found near the footprmt of MMWEC's
proposed facility (Exb. MMWEC-35, at 3-36). These species are the blue-spotted
salamander and the climbing fern, both of which are listed in Massachusetts Endangered
Species Act Regulations (321 C.M.R. 10.90) as “Spemes of Special Concern” (id; Exh.
MMWEC-1, App. C).*

According to MMWEC, the MNHESP surveys showed that: (a) no climbing fern is
present in the survey area; and (b} wetlands and upland forest near and on a portion of the

- propased facility footprint provide breeding and adult non-breeding habitat, respectively,

for the blue spotted salamander (Exh. MMWEC-5, at 3-38). MMWEC stated that in
consultation with MNHESP, MNHESP exﬁressed concerns regarding direct alteration of
the identified wetlands, indirect alteration of wetland hydrology resulting from stormwater
runoff, and direct loss of the identified upland forest (id. at 3-38 to 3-39). MMWEC stated
that, to the extent possible, it located the facility components on the SBEC site, and

3% MMWEC indicated that all facility interconnections for natural gas, oil, electricity,

water and sewerage would occur on the SBEC site, thus minimizing alteratlons to
abutting land use character (Exh. MMWEC-1, at 5-90).

¥ MMWEC stated that it also contacted the United States Fish and Wildlife Service
(“USFWS"), which notified MMWEC that “no federally-listed or proposed,
threatcned or endangered or critical habitat under the jurisdiction of the [USFWS]
are known to occur in the facility area(s)” (Exh. MMWEC-$, at 3-36). The USFWS
also informed MMWEC that it was not required to prepare a "biolo gical assessment
or engage in further consultation with the USFWS (id. at 3-36, 3-38; Exh.
MMWEC-1, App. C). .
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designed the surrounding the facility components to avoid and minimize these impacts (id.
at 3-42 (see Section [IL.F above) ‘

MMWEC explained that it also designed its proposed facility to minimize impacts
to upland forest (Exh. MMWEC-5, at 3-42), MMWEC stated that a corner of the proposed
;Sower plant addition, a portion of an access roadway, and a portion of a drainage swale
would encroach on a small area of upland forest (0.7 acres), which would be lost
permarnently (id. at 3-42 to 3-43; Figure 3.3-3 at 3-44). To mitigate this loss, MMWEC
stated that it would convert approximately 2.5 acres of open land to mixed deciduous forest
which would mitigate the unavoidable loss of adult non-breeding habitat in a ratio of
approximately 3:6:1 (id..; Exh. EFSB-G-1(S), Att. 2; at 3, 4).

MMWEC provided a copy of a letter from the Massachusetts Historical
Commission (“MHC”) reflecting the MHC’s determination that the proposed facility is
unlikely to affect significant historic or archaeological resources (Exh. MMWEC-1,
Appendix. C).

2. . Analysis and Findings

The Siting Board includes in its review of land use impacts a consideration of
whether a proposed facility would be consistent with exis.ting land uses, and state and local
requirements, policies, or plans relating to land use and terrestrial resources. The Siting
Board notes that MMWEC currently operates two generating facilities and maintains an
office building at the SBEC. The Siting Board also notes that the areas immediately
surrounding the SBEC are either undeveloped or devoted primarily to commercial and
industrial uses. The Siting Board finds that construction of the proposed facility at the
SBEC is consistent with the present use of the site, and that operation of the proposed
facility would not alter current zoning and land uses in the SBEC vicinity.

The record‘_shows that the SBEC is well buffered from surrounding areas, either by
large tracts of wooded land, or by industrial and commercial uses, including the WARB.
The record also shows that the residence nearest to the proposed facility is over one-half
mile from the center of the proposed faéility footprint, and while the Correctional Center is
closer (about 850 feet north of the edge of the proposed facility footprint), there is a
wooded area between the Correctional Center and the proposed facility structures.

The record shows that wetlands and upland forest near and on a portion of the
proposed facility footprinf_provide breeding and adult non-breeding habitat, respectively,
for the blue spotted salamander, a state-listed protected species. The record demonstrates,
however, that MMWEC plans to provide mitigation by converting approximately 2.5 acres
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of open land at the SBEC to upland forest to compensate for the loss of approximately 0.7
acres of upland forest resulting from construction of its proposed facility.

Accordingly, the Siting Board finds that with implementation of the mitigation
measures proposed by MMWEC, land use impacts of the proposed facility would be
minimized. ' '

K. EME
1. Description _

MMWEC indicated that electricity generated by the proposed project would be
transmitted to the regional power grid through an existing switchyard at the SBEC, and an
existing 5.2-mile 345-kilovolt (“kV™), predominantly H-frame transmission ling which
serves the SBEC and is owned by MMWEC (“SBEC line”) (Exh. MMWEC-1, at 5-104).

'MMWEC indicated that the SBEC line terminates at its connection to Northeast

UtilitiesyWMECo’s 19S Ludlow substation, located on Center Street in Ludlow (Exh.

MMWEC-1, at 5-104).

According to MMWEC, the 345-kV voltage of the SBEC line would not change
with the proposed project, and therefore electric field strength along the existing
MMWEC-owned circuit would not change (id.). MMWEC indicated that amperage on the
SBEC line would vary with output from the SBEC, and therefore because the proposed
project would increase the SBEC’s net peak output — from 530 MW to 810 MW -- it also
would increase maximum magnetic fields along the SBEC line (id.; Exh. EFSB-E-1).
MMWEC provided calculations indicating that with the project, maximum magnetic fields
along most of the SBEC line would increase from 54 milligaﬁsse (“mG”) to 82.9 mG on
the north ROW edge, and from 9.9 mG to 15.2 mG on the south ROW edge; MMWEC
identified an approxiniately one-third mile segment of the SBEC line consisting ofa
single-pole rather than the predominant H-frame design, and indicated that there,
maximum magnetic field would increase from 26 mG to 40.5 mG on the north ROW edge
and from 5.8 mG to 8.9 mG on the south ROW edge (Exhs. EFSB-E-1, EFSB-E-2).

MMWEC indicated that residences are proximate to the SBEC line route at some
locations, including two :gjad crossings and near the the19S Ludlow substation (Exh.
EFSB-E-2). MMWEC indicated that two residences are located within 50 feet of the
ROW, the nearesf_ at 40 feet from the north ROW edge, along the portion of the line with

single-pole construction, and the other at 48 feet from the north edge adjacent to a portion

of lirie with the predominant H-frame construction (Exhs. EFSB-E-3, EFSB-E-38).
MMWEC further indicated that maximum magnetic field would be 20 mG at the nearest
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residence, that located on the line segment with single-pole construction, and 31 mG at the
next nearest residence (Exh. EFSB-E-38). For other residences in the area, all over 100
feet from the ROW edge, maximum magnetic fields with the project would be 10 mG or
less (id.,).

MMWEC indicated that a feature of the SBEC line that serves fo minimize

magnetic field impacts is the line’s relatively high voltage, allowing a given amount of

power to be transmitted with less required current than at a lower voltage (Exh. EFSB E-
2(1)). MMWEC further asserted that since the SBEC line transmission corridor is a single-
circuit ROW, there are no conducter-phasing adjustments that could be made to the
existing line that would affect magnetic field levels (Exh. EFSB-E-2(1)).

MMWEC provided a draft copy of the interconnection feasibility study for the
proposed project, including ISO-NE’s analysis of effects of the proposed project on the
regional transmission system and any associated needs for system upgrades (Exh. EFSB-E-
7, att.). According to the draft interconnection study, operation of the proposed project
would increase transmission system overloads in the Springfield area during contingency
outages; however, the overloads are identified as existing problems for which plans are
being developed (id. at-2; Exh. EFSB-E-4).* MMWEC noted that the ISO-NE analysis
shows the proposed project would increase system transmission power flow by typically
several percent (Exh. EFSB-E-5). MMWEC further noted, however, that under normal
system conditions the proposed project may lower output from older, less efficient
generating units, and added it therefore is not clear from ISO-NE’s analysis whether under |
such normal conditions the proposed project would increase, decrease or leave unchanged

power flow on particular area transmission lines (id.).

2. Analysis and Fiﬁdingg

In a previous review of proposed 345 kV transmission line facilities, the Siting
Board accepted edge of ROW levels of 1.8 kV/meter for electric field and 85 mG for
magnetic field. 1985 MECo/NEPCo Decision, 13 DOMSC 119, at 228-242. In later

reviews of proposed electric facilities, the Siting Board has compared estimated EME

impacts to the edge-of-ROW impacts accepted in the 1985 MECo/NEPCo Decision, and as
applicable considered whether based on such comparison estimated EMF impacts are
unusually high, Braintree Decision at 60 ; CELCo Kendall Decision, 12 DOMSB 305, at

© MMWEC indicated one such plan included a 345 kV line proposal as part of the
Greater Springfield Reliability Project (Exh. EFSB-E-4, Tr. 3, at 283).
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347-349; Sithe Mystic Decision, 9 DOMSB 101, at 181-183; Hingham Municipal
Lighting Plant, 14 DOMSC 7, at 28 {1986).

The Siting Board did not conclude, in the 1985 MECo/NEPCo Decision or any
later review referencing that decision, that an edge-of-ROW magnetic ficld of 85 mG is a
level above which harmful effects would necessarily result. Sithe Mystic Degision, 9
DOMSB 101, at 181. Rather, the Siting'Board has held that the'edge-of-ROW magnetic

 field level of 85 mG serves as a benchmark of a previously accepted impact along a 345

kV.trénsmission ROW in Massachusetts, not as a limit of acceptable impact. Id. Among
past cases, for example, the Siting Board has approved petitions for: a generating facility
that, with proposed interconnection plans, was expected to result in a magnetic field level
at a residence along an intercbnnecting transmission line of up to 110 mG; and an
underground transmission line that was expected to result in an in-street magnetic field
level of up to 124 mG. Sithe Mystic Decision, 9 DOMSB 101, at 181. CELCo Kendall
Decision, 12 DOMSB 303, at 348. ‘

At the same time, the Siting Board in previous decisions has cited transmission line

applicants’ recognition that some members of the public are concerned about magnetic

fields, and on this basis has found reasonable those applicants’ proposed use of design

~ features that would reduce magnetic fields at low additional cost or no additional cost.

See, e.g., CEL.Co Kendall Decision, 12 DOMSB 305, at 349; New England Power
Company, 4 DOMSB 109, at 148 (1995). In a previous transmission line review, the

Siting Board directed the applicant to consult with local officials, and make a compliance
filing, regarding use of cost-effective measures to reduce EMF exposure of students at a
school along the route and, if reasonably feasible, reduce magnetic field to 10 mG at the
school. CELCo Kendall Decision, 12 DOMSB 305, at 349. .

In generating facility caées, the Siting Board has reviewed EMF in the context of

possible impacts along interconnecting power lines. Braintree Decision at 61 ; Sithe

Mystic Decision, 9 DOMSB 101, at 181-182; Silver City Decision, 3 DOMSB at 353-354.

The Siting Board has held that, as part of pursuing interconnection plans that require

“upgrades to the regional transmission system, generating facility applicants should work

with fransmission proViders to seek inclusion of practical and cost-effective designs to
minimize magnetic fields along affected ROWs. Braintree Decision at 61 ; Sithe Mystic 7
Decision, 9 DOMSB 101, at 181-182; Silver City Decistion, 3 DOMSB at 353-354.

Here, based on an increase in total potehtial SBEC output to 810 MW, the proposed
project would prdduce higher maximum magnetic field at the limited number of residences
that are in the vicinity of the 5.2-mile long SBEC line ROW, including levels of 30 mG
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and 20 mG at the two nearest residences, and 10 mG or less at other residences which all
are over 100 feet from the ROW. The record shows that as the sole circuit in the ROW,
the SBEC line provides no opportunity to reduce magnetic fields through phase
adjustments to increase field cancellation effects, absent replacing transmission structures.
The Siting Board also notes that, given the rclatively low capacity factors of the existing
170 MW peaking unit and 360 MW intermediate unit, approximately 5% and 20%
respectively, SBEC rriagnetic field impacts during operation of the proposed project would
be well below the calculated maximum levels much of the time.

Regarding interconnecting transmission lines, the record shows that while the

- proposed project may increase transmission system overloads in the Springfield area

during contingency outag'es, overloads are identified as existing problems for which plans
are being developed. Nonetheless, more complete interconnection plans based.on the final

interconnection study, as well as final design work for system improvements being

- developed in the Springfield area for system elements affected by project operation, remain

undetermined. Because the proposed project may contribute to higher power flows on area
transmission lines, the Siting Board seeks to remain informed about MMWEC’s
interconnection plans and any associated transmission upgrades as they may relate to EMF
impacts.

Accordingly, the Siting Board directs MMWEC to keep the Siting Board informed
as to the progress and the outcome of MMWEC’s interconnection plans and on designs for
any transmission upgrades, as well as any measures incorporated into transmission upgrade

_designs to minimize magnetic field impacts at such time as MMWEC reaches final

agreement with all transmission providers regarding interconnection. The Siting Board
finds that, with implementation of the above condition, the environmental impacts of the

proposed facility would be minimized with respect to EMF impacts.

L. Cumulative Health Impacts
This section describes the cumulative health impacts of the proposed facility. The

Siting Board considers the term “cumulative health” to encompass the range of effects that
a proposed facility could have on human health through emission of pollutants over
various pathways, as well as possible effects on human health unrelated to emissions of
pollutants (e.g., EMF or noise effects). The Siting Board considers these effects in the
context of existing background conditions, existing baseline health conditions, and, when

appropriate, likely changes in the contributions of other major emissions sources.
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The analysis of the health impacts of a proposed facility is necessarily closely related to the
analysis included in the sections above of specific environmental impacts which could
have an effect on human heaith and any necessary mitigation measures. This section: (a)
sets forth information on the human health effects that may be associated with air
emission, including criteria pollutants and air toxics, discharges to ground and surface
waters, the handling and disposal of hazardous wastes, EMF and noise; (b) describes any
existing health-based regulatory programs governing these impacts; and (c) considers the

impacts of the proposed facility in light of such programs.

1. Baseline Health Conditions
MMWEC provided summaries of three reports produced within the past three years

- documenting health conditions in the geographic area that includes the Town of Ludlow

(Exh. MMWEC-1, at 5-91 to 5-92).

A report by the Massachusetts Department of Public Health (“DPH”) titled
“Pediatric Asthma in Massachusetts 2004-2005 examines the prevalence of reborted
asthma among schoolchildren (id. at 5-91). The report concludes that Ludlow has pediatric
asthma rates (9.7%) that are slightly lower than the Massachusetts average (10%), although
the difference is not statistically significant (id.). The DPH also publishes a “Health
Survey Program” called “A Profile of Health Among Massachusetts Adults, 2005.” (id. at
5-92). Ludlow is grouped with other communities in the “Western Massachusetts™
category, which has a higher adult asthma prevalence than the statewide average (16.6%
versus 14.2%) (id.)."!

The Town of Ludlow is also part of the Massachusetts Cancer Registry,
administered by DPH (Exh. MMWEC-1, at 5-91). The December 2006 report, “Cancer
Incidence in Massachusetts, 1999-2003,” provides estimates of cancer incidence for each

of the 351 cities and towns of Massachusetts, for 23 types of cancer and for all cancer

types combined, for both males and females (id.). City and town rates are compared to the
statewide-average incidence rate for each cancer, for each city and town (id.). The
December 2006 report shows that Ludlow cancer incidence does not differ statistically
from state averages (id.). For all cancers combined, cancer incidence rates in Ludlow are
slightly lower than the statewide averages (id.).

4 The DPH monitors asthma hospitalizations for some cities and towns (Exh.

MMWEC-1, at 5-91). The Town of Ludlow is too small to be tracked in this

database, but the nearest tracked city is Chicopee, which has an annual rate of

asthma hospitalizations (82 per 100,000) that is lower than the statewide-average
. annual rate (202 per 100,000) (id.).
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2. Criteria Pollutants
As discussed in Section [I1.B, above, the MDEP and EPA regulate the emissions of

 six criteria pollutants under NAAQS: SO,, PM,,, NO,, CO, O,, and lead. In September

2006, the EPA also promulgated NAAQS for a new fine particulate criteria, PM-2.5;
setting the NAAQS for PM-2.5 at 35 pg/m’ for the 24 hour average, and 15 pg/m’ for the
annual average (Exh. EFSB-G-29(S), Attachment 1, at 3-2).
The Clean Air Act directs EPA to develop NAAQS for criteria pollutants
(including PM-2.5) that: '
accurately reflect the latest scientific knowledge useful in indicating the kind and
extent of all identifiable effects on public health or welfare which may be expected
from the presence of [a] pollutant in the ambient air, in varying quantities.

42 U.8.C.A §7409 (Exh. MMWEC-1, at 5-93).

The EPA is required to establish both primary and secondary NAAQS for the
criteria pollutants (Exh. MMWEC-1, at 5-93). Prifnary standards must be set at the level
that is “in the judgment of the Administrator, based on such criteria and allowing an
adequate margin of safety, are requisite to protect the public health” (id.,citing 42 U.S.C.A.
§7409). .The “margin of safety’; requirement is intended to address uncertainties in the
available scientific and technical information, to protect sensitive subpopulations, and to
provide a reasonable degree of protection against harms that may be identified in the future
(id.; Exh. EFSB-H-1).” MMWEC noted that the NAAQS PM-2.5 standard is not meant to
be a dividing line between no adverse health affects and the presence of adverse health
effects (Exh. EFSB-H-1(S)). In addition to NAAQS, both the EPA and the MDEP have
adopted SILs for the NAAQS criteria pollutants for those new sources of air pollution with

‘the potential to significantly alter ambient air quality by virtue of their incremental
-operation (Exh. MMWEC-1, at 5-3). Further, major new sources are required to meet

BACT when the area in which the facility is located is classiﬁed_as attainment or
unclassifiable for a particular pollutant (id.). Proposed new sources of criteria pollutants
must obtain emissions offsets and achieve more stringent pollutions control requirements
(LAER) when a proposed facility is to be located in an area designated as nonattainment
(id. at 5-6). The Siting Board notes that this approach is consistent with its own mandate
to minimize both the environmental impacts and costs of proposed generating facilities.

The Siting Board therefore gives great weight to expected compliance with EPA and

2 Secondary standards, which are not human health-based, are developed to protect

public welfare and the environment, including effects to crops and vegetation,
wildlife, manmade materials, and visibility (Exh. MMWEC-1, at 5-93).

{3001



EFSB 07-6 , ‘ ~ Pape 62

MDERP air quality programs as an indicator of whether the health impacts of a proposed
facility would be minimized.

MMWEC provided data on background air quality from MDEP monitoring stations
in Chicopee, Springfield and Boston indicating that the background concentrations were
below NAAQS for all criteria pollutants except ozone, which exceeded the NAAQS by 14
ug/m’ for the 1-hour averaging period, and by 12 pg/m?® for the 8-hour averaging period
(Exh. MMWEC-3, at 3-3). MMWEC indicated that the SBEC is located in the Springfield
area, which presently is classified as “attainment” for SO, and NO,, and
“unclassifiable/attainment” for CO and particulates (id. at 3-5). Thus, with the possible

“exception of ozone, background levels of criteria poflutants in the Springfield arca

including the Stony Brook site are generally within the standards set for p'urposcs of
protecting public health (id. at 3-3).

MMWEC’s air quality modeling results indicate that the modeling concentrations
from facility emissions are below SILs for all NAAQS pollutants and averaging periods
except 24-hour PM-10, but below the 24-hour PM-10 for combined proposed facility and
other area sources concentrations when compared to the NAAQS (id. at 3-18 to 3-19). Of
those proposed facility pblluta.nts, only the 24-hour PM-10 levels exceeded the SILs (id. at
3-18).% MMWEC modeled background and proposed facility emissions for 24-hour PM-
10and both 24-hour and annual PM-2.5, and compared those levels to NAAQS. The
comparison showed that the PM-10 and PM-2.5 levels were below or equal to NAAQS
(Exh. EFSB-G-29(8), Attachment 1, at 5-2 to 5-3). As a result, the information in the
record indicates that operation of the proposed facility would not cause health-based air
quality standards to be violated, but the NAAQS for 24-hour PM-2.5 did equal the

- maximum limit. However, in Section IILB, above, the Siting Board directed MMWEC to

develop a PM reduction program. :
Consequently, the Siting Board finds that the cumulative health impacts of criteria
pollutant emissions from the propbsed facility would be minimized.

-3 Air Toxics _
Two types of ambient air guidelines have been developed by MDEP for air toxics:
“allowable ambient limits™ (AALSs) and “threshold effects limits” (TELs) (Exh. EFSB-G-
29(S), Attachment 1, at 5-3).* In developing these limits, MDEP assures that compliance

s As discussed in Section IILB. above, there are no SIL regulations for PM-2.5.

44 Toxics include both metals and non-metals such as: arsenic, cholorine, lead,

(continued...)
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will “protect the public health and welfare from any air contaminant causing known or
potentially injurious effects” (Exh. MMWEC-1, at 5-97). The TELs are based on
consideration of acute and chronic health effects including developmental/reproductive
effects. In addition, the AALS incorporate available information on mutagenicity and
carcinogenicity. See generally Southern Energy Canal [I Decision at 256-259; Southern

Erergy Kendall Decision at 380-381.

MMWEC modeled hazardous air pollutant emissions (non-criteria emissions) from
the proposed facility on an annual basis (Exh. MMWEC-1, at 5-97 to 5-98). The proposed
facility emissions were calculated based on full load equivalent (8,760 hours per year of
full operation), with operation on natural gas for six months, and ULSD oil for six months
(id.). The results of MMWEC’s air toxics impact assessment demonstrate compliance with
each of the MDEP’s applicable ambient air guidelines for both AALs and TELs (id., App.
B, at 4-7, Table 4-3). Based on this evidence, the Siting Board. finds that the cumulative

- health impacts of air toxics from the proposed facility would be minimized.

4, Discharges to Ground and Surface Waters

According to MMWEC, proposed project industrial and sanitary wastewater would
be discharged into the Ludlow sanitary sewer system, which would then discharge to the
SWSC sewer system, and eventually to the Treatment Facility (Exh. MMWEC-1, at 5-98).
MMWEC indicatéd that discharge of the Treatment Facility is regulated by an NPDES
discharge permit to the Connecticut River (id.).

'MMWEC indicated that wastewater discharges would be pretreated and meet all
pretreatment limits of the Ludlow and SWSC sewer dischafge and pretreatment regulatory
programs (id.). MMWEC indicated that discharges would be regulated so as not to
introduce any pollutants that would disrupt treatment operations at the Treatment Facility
or otherwise cause the Treatment Facility to exceed its NPDES discharge limits to the
Connecticut River (id.). According to MMWEC, the Treatment Facility NPDES permit
limits were developéd, in part, to ensure that appropriate water quality levels protective of
human health are maintained in the Connecticut River (id. at 5-98 to 5-99). MMWEC
asserted, therefore, that no adverse health impacts would be expected from proposed
facility discharges to the Ludlow or SWSC sanitary sewer systems (Exh. MMWEC-5, at 3-
64).

#(...continued) : _ | ,
mercury; nickel, benzene, and formaldehyde (Exh. MMWEC-1, App.C, Table 4-3).
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MMWEC indicated that the proposed facility has been designed to minimize the
possibility of any introduction of poliutants to any local surface and ground water
resources (Exh. MMWEC-1, at 5-99). According to MMWEC, local surface water
resources at the SBEC are not registered sources of drinking water for any communities
(id.). MMWEC indicated that the nearest known groundwater supply well is located about
one mile east of the SBEC (id.).

MMWEC indicated that stormwater from the proposed facility site would discharge
to local surface and ground waters (id.). MMWEC asserted, however, that the proposed
facility would satisfy applicable regulatory requirements for maintenance of a Stormwater
Pollution Prevention Plan (“SWPP™), and also would meet best management practices for

~ detention and _cdntrol of stormwater runoff (id.).

As discussed in Section IILE, above, the Siting Board has found that the
wastewater impacts of the proposed facility on both the SWSC and the Connecticut River
would be minimized. Accordingly, the Siting Board finds that the health impacts of
wastewater and stormwater discharges would be minimized.

5. Handling and Disposal of Hazardous Materials
In Sections HLD and IIL.G, above, the Siting Board reviewed MMWEC’s plans for

_ storage and handling of hazardous materials, including 19% aqueous ammonia to be used
“for NO, control, and limited amounts of industrial chemicals for facility maintenance. The

Siting Board also reviewed MMWEC’s plans for minimizing accidental releases of oil or
other hazardous materials. MMWEC indicated that the proposed facility would use

various chemicals and produce certain hazardous waste products to maintain proper facility

operation (Exh. MMWEC-1, at 5-99). MMWEC stated that, with the exception of aqueous

- ammonia, the chemicals that would be used have been used at the SBEC for over 25 years

(1d.). MMWEC asserted that the chemicals used in, and the hazardous waste produced
from, the operation of the existing SBEC units have not resulted in any local health issues
over this time period (id.). Given that 19% aqueous ammonia would be a new chemical
used at the SBEC for operation of the proposed facility, MMWEC stated that it would
update its SPCC plan, as part of its ERPs, to account for the use and disposal of 19%
aqueous ammonia (Exhs. EFSB-S-3; EFSB-S-4).

In Sections IIL.D and IIL.G, above, the Siting Board determined that MMWEC
would store, handle, and dispose of chemicals properly, and that MMWEC would have in
place programs to ensure maximum safety for employees and the surrounding community
during facility construction and operation. The Siting Board also determined that MMWEC
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would employ appropriate measures to prevent or contain chemical spills or releases. In
addition, as directed by the Siting Board, MMWEC must update its Emergency Response .
Plan and SPCC Plan prior to the beginning any construction on site.

With respect to ammonia, MMWEC has committed to amending its ammonia
storage tank plans to include a double-walled, rather than single wall tank structure. This

‘will minimize risk to public health posed by on-site ammonia storage. Based on these

safety and mitigation measures, the Siting Board finds that the health risks of the proposed
facility related to the handling and disposal of hazardous materials, including amonia,
would be minimized.

6. EMF
MMWEC stated that the International Commission on Non-Ionizing Radiation
Protection (“ICNIRP”) has published guidelines on the limits of exposure to 50/60-Hz
electric and magnetic fields (Exh. MMWEC-1, at 5-109). MMWEC modeled the proposed
facility magnetic field impact based on the FIELDS computer program, which projected
field strengths associated with the 345-kV circuits (id. at 5-110). MMWEC stated that the

- results of the FIELDS modeling showed that the proposed project 345-kV line magnetic

fields would be well below the ICNIRP levels at the edges of all transmission line rights-
of- way (id. at 5-111; Exh. EFSB-E-1). |

_ In Cambridge Electric Light Company, 12 DOMSB 305, at 348 (2001), the Siting
Board found that “although some epidemiological studies suggest a correlation between.
exposure to magnetic fields and childhood leukefnia, there is no evidence of a cause-and-
effect association between magnetic field exposure and human health.” Consistent with
this Siting Board finding, and in light of MMWEC’s projections regarding electric and
magnetic fields at the edge of the transmission line rights-of-way, the Siting Board finds
that the health effects, if any, of EMF associated with the proposed facility would be

minimized.

7. Noise
As discussed in Section II.C, above, MMWEC has assessed the noise impacts of
the proposed facility during construction and operation in relation to the applicable state
and local criteria for acceptable ambient noise. The record demonstrates that with
implementation of MMWEC’s proposed noise mitigation measures, noise impacts at
residences closest to the proposed facility would be at most 5 dBA above ambient noise in
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the quietest nighttime hours and in the day/evening hours (Exhs. EFSB;29(S), Attachment
1, App. C at 12; EFSB-N-2; EFSB-N-16).
The potential for hearing damage occurs only at refatively high noise levels (Exh.

| MMWEC-1, at 5-112). The EPA document “Information on Levels of Environmental

Noise Requisite to Protect Public Health and Welfare with an Adequate Margin of Safety”,
EPA 550/9-74/004 indicates that there is virtually no risk of hearing loss to individuals
exposed to an equivalent sound level (24 hours per day) that is below 70 dBA (id.).
MMWEC’s Environmental Sound Evaluation indicated that sound produced by its
proposed facilify during operation would not be expected to exceed 38 dBA at the nearest |
residences, and would not be expected to exceed 48 dBA at the SBEC propetty lines (Exh.
EFSB-G-29(S), Attachment 1, App. C at 12). During facility construction, the maximum
sound at the nearest residences and property lines also would not be expected to exceed 70
dBA (id. at 8). Therefore, sound produced by the proposed facility would not pose a risk
of hearing damage to area residences, residents and employees at the Correctional Facility,
or employees at adjacent industrial facilities (id. at 12).

- In Section II1.C, the Siting Board found that, with implementation of MMWEC’s
proposed mitigation measures and a condition imposed by the Siting Board, noise impacts
of construction and operation of the proposed facility would be minimized, consistent with
minimizing cost. Accordingly, the Siting Board finds that the health effects, if any, of
noise from the proposed facility would be minimized.

' 8. Conclusions
In the sections above, the Siting Board has reviewed the potential for MMWEC’s

* proposed facility to impact human health as a result of emissions of criteria pollutants,

emissions of air toxics, discharges to ground and surface waters, handling and disposal of
hazardous materials, EMF, and noise. The Siting Board has found that; (1) the cumulative
health impacts of criteria pollutant emissions from the proposed facility would be |
minimized; (2) the health impacts, if any, of air toxics emissions from the proposed facility

" would be minimized; (3) the health impacts of wastewater and stormwater discharges

would be minimized; (4) the health risks of the proposed facility related to the handling
and disposing of hazardous materials, including ammonia, would be minimized; (5) the
health effects, if any, of EMF associated with the proposed facility would be minimized;
and (6) the health effects, if any, of noise from the proposed facility would be minimized.
The Siting Board notes that the only indication of pre-existing health problems in
the communities surrounding the proposed facility is the existence of statistically elevated
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levels of adult asthma. However, there is no evidence in the record suggesting that the
pollutants which the proposed facility would emit are in any way linked to adult asthma.
The record shows that the proposed facility emits toxics, ‘including carcinogens, at levels
below TELS and AALs. Consequently, the Siting Board finds that there is no evidence
that the proposed facility would exacerbate existing public health problems in the
communities surrounding the proposed facility.

Accordingly, based on its review of the record, the Siting Board finds that the

cumulative health impacts of the proposed facility would be minimized.

M. Conclusions on Environmental Impacts
Based on the information in Sections Il and III above, the Siting Board finds that

MMWEC’s description of the proposed facility and the environmental impacts of the
proposed facility is substantially accurate and complete.

In Section II, the Siting Board has found that MMWEC accurately described its site
selection process. ‘

In Section IILB, the Siting Board has found that to limit emissions of criteria

pollutants, including PM-10 and PM-2.5, the Siting Board directs MMWEC, for each

calendar year to limit operation of the proposed facility on ULSD oil to (1) no more than
60 days from January 1* to November 30 (but not during the ozone season), and (2) no
more than 30 days for the month of December; provided that this limitation on operation
on ULSD oil will not apply when natural gas is unavailable to operate the proposed facility
(either due to gas transportation disruptions, or supply disruptions or curtailment), and
ISO-NE calls on the facility to operate out of economic merit. In addition, in order to
reduce the potential emissions of PM, the Siting Board directs MMWEC to submit to the

Siting Board, prior to commercial operation, a PM reduction measure plan including; (1)

identification and description of PM reduction measures that could be implemented in the
vicinity of the SBEC; (2) the cost of such measures; and (3) a proposal for MMWEC’s

participation in the implementation of such reduction measures. Finally, the Siting Board

_directs MMWEC to file information relating to compliance with the RGGI regulations or

the implementation of a CO, offset program. With the implementation of the above
conditions, the Siting Board has found that the air quality impacts of the proposed facility
would be minimized. _

In Section IIL.C, the Siting Board has found that with the implementation of the
conditions directing MMWEC (a) to confine noisy construction activities to weekdays

from 7:00 a.m. to 3:30 p.m., and to limit weekend construction to Saturdays, between the
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hours of 8:00 a.m. and 3:30 p.m., such construction to be undertaken only when necessary,
for example, in the event that site work is delayed by bad weather; and (b) consult with the
Town of Ludlow, to develop an outreach plan for the proposed facility, the noise impacts
of the proposed facility would be minimized, consistent with minimizing costs.

In Section III.D, the Siting Board has found that with the implementation of the
condition directing MMWEC to (1) update its Emergency Response and SPCC plans
consistent with the construction and operation of SBEC; and (2) develop a plan with
procedures to address the delivery, transfer and storage of aqueous ammonia together with
contingency response plans; as well as the installation of double-walled tanks for the
storage of aqueous ammonia, as proposed by MMWEC, the safety impacts of the proposed
facility would be minimized. | ‘ ‘

In Section HLE, the Siting Board has found that the water resources impacts of the
proposed facility would be mintmized.

In Section IILF, the Siting Board has found that the wetlands impacts of the |
proposed facility would be minimized.

In Section IIL.G, the Siting Board has found that with the implementation of the
condition directing MMWEC to file a copy of its updated recycling plan and report on its
recycling rate, the solid waste impacts of the proposed facility would be minimized.

In Section IILH, the Siting Board has found that the visual impacts of the proposed
facility would be minimized. :

In Section IIL], the Siting Board has found that the Siting Board has found that
with the implementation of the condition directing MMWEC to work with its EPC
contractor and the Town of Ludlow to devélop and implement a traffic mitigation plan
which addresses scheduling and any necessary roadway construction or improvements,
traffic impacts of construction and operation' of the proposed facility would be minimized.

In Section IILJ, the Siting Board has found that the land use impacts of the
proposed facility would be minimized.

In Section IILK, the Siting Board has found that with the implementation of the
condition directing MMWEC to keep the Siting Board informed as to the progress and the
outcome of MMWECs interconnection plans and on designs for any transmission
upgrades, as well as any measures incorporated into transmission upgrade designs to
minimize magnetic field impacts at such time as MMWEC reaches final agreement with all
transmission providers regarding interconnection, the EMF impacts of the proposed facility
would be minimized.
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In Section [ILL, the Siting Board has found that the cumulative health impacts of
the proposed facility would be minimized.

Accordingly, the Siting Board finds that, with the implementation of the above-
listed conditions, MMWEC’s plans for the construction of the proposed generating facility
would minimize the environmental impacts of the proposed facility consistent with the
minimization of costs associated with the mitigation, control, and reduction of the
environmental impacts of the proposed generating facility. In addition, the Siting Board
finds that an appropriate balance would be achieved among conflicting environmental

concerns as well as between environmental impacts and costs.

IV.  CONSISTENCY WITH THE POLICIES OF THE COMMONWEALTH
A. Standard of Review .
G.L. c. 164, §69]% requires the Siting Board to determine whether the plans for

construction of a proposed generating facility are consistent with current health and
environmental protection policies of the Commonwealth and with such energy policies of
the Commonwealth as are adopted by the Commonwealth for the specific purpose of
guiding the decisions of the Siting Board. The health and environmental protection
policies applicable to the review of a generating facility vary considerably depending on
the unique features of the site and the technology proposéd‘ However, they may include
existing regulatory programs of the Commonwealth relating to issues such as air quality,

‘water-related discharges, noise, water supply, wetlands or riverfront protection, rare and

endangered species, and historical or agricultural land preservation. Therefore, in this
section, the Siting Board summarizes the health and environmental protection policies of
the Commonwealth that are applicable to the proposed facility, and discusses the extent to

which the proposed facility complies with these policies.

B. Analysis and Findings
In Sections II and III above, the Siting Board has reviewed the process by which

MMWEC sited and designed the proposed facility, and the environmental and health
impacts of the proposed facility as sited and designed. As part of this review, the Siting

-Board has identified a number of Commonwealth policies applicable to the design,

construction, and operation of the proposed facility. These are described briefly below.
As discussed in Section III.B above, the MDEP, in conjunction with the EPA, extensively

regulates emissions of criteria and non-criteria pollutants from new sources such as the

[308]



i

N R—

EFSB 07-6 Page 70

proposed facility. MMWEC has demonstrated that operation of its proposed facility would
comply with all applicable MDEP and EPA standards.
As discussed in Section III.C above, MMWEC has demonstrated that, consistent

" with MDEP Noise Policy 90-001, it will limit increases in off-site noises caused by

operation of the proposed facility to less than 10 dBA at the nearest residences, with the
exception of the Correctional Center at the northern SBEC property line. MMWEC has
demonstrated that, while simultaneous operation of the proposed facility and the existing
SBEC intermediate and peaking units would potentially increase noise at the northern
SBEC property line by more than 12 dBA (10. 45 dBA if nominally) during the early
morning hours, it is unlikely that MMWEC’s proposed facility and the existing facilities
would operate simultaneously, and further unlikely that any correctional center resident
actually would experience any increase that did occur, as the windows do not open at the
correctional center.

As discussed in Sections IILF and IIL.G above, the MDEP regulates wastewater
discharges and construction in wetlands areas. MMWEC has demonstrated that it will
comply with all applicable MDEP standards for wastewater discharges, and for work in
wetlands areas. '

As discussed in Section II1.J, above, the MNHESP extensively regulates impacts to
state-listed protected species. MMWEC has demonstrated that in consultation with
MNHESP, MMWEC addressed protected species concerns and has adopted a
comprehensive plan which would avoid or mitigate impacts to the blue spoited salamander
(a state-listed protected species) found at the SBEC.

Accordingly, based on its review above, the Siting Board finds that plans for
construction of the proposed facility are consistent with current health and environmental
protection policies of the Commonwealth and with such energy policies of the
Commonwealth as have been adopted for the specific purpose of guiding the decisions of
the Siting Board. '

V. DECISION

The Siting Board’s enabling statute directs the Siting Board to implement the
energy policies contained in G.L. c. 164, §§ 69H-69Q to provide a reliable energy supply
for the Commonwealth with a minimum impact on the environment at the lowest possible
cost. G.L. c. 164, § 69H. Section 69J% requires that, in its consideration of a petition to
construct a generating facility, the Siting Board review, inter alia, the site selection

process, the environmental impacts of the proposed facility, and the consistency of the
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plans for construction and operation of the proposed facility with the environmental
policies of the Commonwealth.

~ In Section II, above, the Siting Board has found that MMWEC’s description of the
site sélection process it used is accurate, and that the site selection process resulted in the
selection of a site that contributes to the minimization of the environmental irhpacts of the
proposed facility and the costs of mitigating, controlling, and reducing such impacts.

In Section III, above, the Siting Board has found that with the implementation of
the listed conditions relative to air quality, noise, solid waste, traffic, safety, and EMF,
MMWEC’s plans for the construction of the proposed generating facility would minimize
the environmental impacts of the proposed facility consistent with the minimization of
costs associated with the mitigation, control and reduction of the environmental impacts of

.the proposed facility.

In Section IV, above, the Siting Board has found that the plans for construction of
the proposed facility are consistent with current health and environmental protection
policies of the Commonwealth and with such energy policies of the Commonwealth as
have been adopted by the Commonwealth for the specific purpose of gixiding the decisions
of the Siting Board.

Accordingly, the Siting Board finds that, upon compliance with the conditions set
forth in Sections IIL.B. lIL.C, liL.D, [I1.G. IILI, and IIL.K, above, and listed below, the
construction and operation of the proposed facility will provide a reliable energy supply for
the Commonwealth with a minimum impact on the environment at the lowest possible
cost.

Accordingly, the Siting Board APPROVES the petition of the Massachusetts
Municipal Wholesale Electric Company to construct a 280 MW baseload generating

facility, subject to the following conditions:

A. In order to limit emissions of criteria pollutants, including PM-10 and PM-2.5, the
Siting Board directs MMWEC, for each calendar year to limit operation of the
proposed facility on ULSD oil to (1) no more than 60 days from January 1* to
November 30 (but not during the ozone season), and (2) no more than 30 days for
the month of -December; provided that this litmitation on operation on ULSD oil
will not apply when natural gas is unavailable to operate the proposed facility
(either due to gas transportation disruptions, or supply disruptions or curtaiiment),
and ISO-NE calls on the facility to operate out of economic merit.
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~ In order to reduce the potential emissions of PM, the Siting Board directs MMWEC

to submit to the Siting Board, prior to commercial operation, a PM reduction
measure plan including; (1) identification and description of PM reduction
measures that could be implemented in the vicinity of the SBEC; (2) the cost of
such measures; and (3) a proposal for MMWEC’s participation in the

implementation of such reduction measures.*

* In order to ensure the minimization of CO, emissions, in the event that the

proposed facility commences operation prior to the implementation of the RGGI
requirements, the Siting Board directs MMWEC, before or within the first year of
operation, to provide the Siting Board with information demonstrating that either:
(1) RGGl implementation has commenced, and the proposed facilityisin
conformance with RGGI; or (2) MMWEC has developed a CQO, offset program

~consistent with CO, emissions offset programs developed in previous cases before

the Siting Board.

In order to ensure the minimization of construction noise, the Siting Board directs

- MMWEC to: (1) confine noisy construction activities to weekdays only, to the

extent practicable, so that specifically, MMWEC may engage in any construction
activities Monday through Friday, during daylight hours, not earlier than 7:00 a.m.
and not later than 5:30 p.m., and further MMWEC shall limit any necessary
weekend construction to Saturdays, between the hours of 8:00 a.m. and 5:30 p.m.,
to the extent practicable; and (2) to develop an outreach plan for the proposed
facility. The outreach plan should lay out the procedures to be used to notify the
public in particular locations about the scheduled start, duration, and hours of
construction outside of normal business hours, as well as steam blows at any time,
and should include information on complaint and response procedures and contact

information.

45

The Siting Board notes that the MassClean Diesel program was launched in June,
2008. The MassClean Diesel program is a fully-funded statewide program
designed to reduce air pollution from school buses by providing for all eligible
diesel-powered schools buses in Massachusetts to receive retrofits at no expense to
schoo! bus owners. As part of MMWEC’s filing, the Siting Board expects that
MMWEC would address the role it could take in assisting area school bus
companies to enroll in the MassClean Diesel program, if warranted. (see
http://www.mass.gov/dep/air/diesel/masscleandiesel. htm).
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_ In order to minimize safety impacts, the Siting Board directs MMWEC to: (1)

update its Emergency Response and SPCC plans consistent with the construction
and operation of SBEC; and (2) develop a plan with procedures to address the
delivery, transfer and storage of aqueous ammonia together with contingency
response plans. |

In order to minimize solid waste impacts, the Siting Board directs MMWEC, prior
to the commencement of operation, to provide to the Siting Board a copy of its
updated recycling plan, and to report on its recycling rate for construction and

“demolition debris and its anticipated recycling rate for operational wastes.

In order to minimize traffic impacts, the Siting Board directs MMWEC to work
with its EPC contractor and the Town of Ludlow* to develop and implement a
traffic mitigation plan which addresses scheduling and any necessary roadway
construction or improvements. This plan should: (1) to the extent practicable,
address scheduling of arrivals and departures of coﬁstruction-related traffic,
including but not limited to construction labor, deliveries of materials, equipment,
and plant components, so as to avoid daily peak travel periods in affected areas; (2)
direct construction workers and delii;ery trucks accessing the SBEC site from the
MassPike to use Exit 6 so as to avoid central Ludlow; (3) include the provision of a

- traffic control officer at the Moody Street/Holyoke Street intersection for the period

designated as peak on-site construction, or a period agreed upon with the Town of
Ludlow; (4) include an arrival schedule of between 6:15 am. to 7:00 a.m. and a
departure schedule of between 2:30 p.m. and 3:30 p.m. for the majority of
construction workers; (5) establish protocols allowing MMWEC to coordinate with
the appropriate municipal authorities to identify and implement any traffic control
measures, in addition to the traffic control officer at Moody Street/Holyoke Street,
needed to mitigate traffic impacts at the access road; and (6) establish protocols
aliowing MMWEC to monitor and if necessary coordinate with the City of
Chicopec regarding adjustments to the “smart” controllers at the intersection of
Burnett Road and the MassPike Exit 6 ramps. |

46

The Siting Board notes that the construction and delivery routes include Exit 6 of

the Mass Pike located in the City of Chicopee. Therefore, Chicopee officials should
be consulted in developing any traffic mitigation that includes, if necessary, the
Exit 6 area.
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H. In order to-minimize EMF impacts, the Siting Board directs MMWEC to keep the
Siting Board informed as to the progress and the outcome of MMWEC’s
interconnection plans and on designs for any transmission upgrades, as well as any

~measures incorporated into transmission upgrade designs to minimize magnetic
field impacts at such time as MMWEC reaches final agreement with all

transmission providers regarding interconnection.

Because issues addressed in this Decision relative to the proposed facility are

subject to change over time, construction of the proposed facility must be commenced
within three years of the date of the decision. In addition, the Siting Board notes that the
findings in this decision are based upon the record in this case. A project proponent has an
absolute obligation to construct and operate its facility in conformance with all aspects of -
its proposal as presented to the Siting Board. Therefore, the Siting Board directs MMWEC
to notify the Siting Board of any changes other than minor variations to the proposal so

that the Siting Board may decide whether to inquire further into a particular issue.

MMWEC is obligated to provide the Siting Board with sufficient information on changes

to the proposed project to enable the Siting Board to make these determinations.

o Ol g ANt
Selma Urman '
Presiding Officer

- Dated this 12" day of December, 2008
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.APPROVED by the Energy Facilities Siting Board at its meeting of December 11,
2008, by the members and designees present _and.voting. Voting for approval of the
Tentative Decision as amended: Ann Berwick (Acting EFSB Chair/Designee for lan A.
Bowles, Secretary, Executive Office of Energy & Environmental Affairs); Philip Giudice,
Commissioner (Division of Energy Resources); James Colman (Designee for Laurie Burt,
Commissioner, Department of Environmental Protection); Paul J. Hibbard, Commissioner
DPU; Tim Woolf, Commissioner [5PU ; Dan Kuhs, Public Member. Abstaining: Robert
Mitchell (Designee for Daniel O’Connell, Secretary, Executive Office of Housing &

Economic Development); and Kevin Galligan, Public Member.

o HAorvark
Ann Berwick, Acting Chair
Energy Facilities Siting Board

Dated this 11" day of December, 2008
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Appeal as to matters of law from any final decision, order or ruling of the Siting
Board may be taken to the Supreme Judicial Court by an aggrieved party in interest by the
filing of a written petition praying that the order of the Siting Board be modified or set
aside in whole or in part..

Such petition for appeal shall be filed with the Siting Board within twenty days
after the date of service of the decision, order or ruling of the Siting Board, or within such
further time as the Siting Board may allow upon request filed prior to the expiration of the
twenty days after the date of service of said decision, order or ruling. Within ten days after -
such petition has been filed, the appealing party shall enter the appeal in the Supreme
Judicial Court sitting in Suffolk County by filing a copy thereof with the clerk of said
court. (Massachusetts General Laws, Chapter 25, Sec. 5; Chapter 164, Sec. 69P).
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. ABBREVIATIONS

16-acre site 16.04 acres within 134-acre Baker Commodities parcel

1985 MECo/NEPCo Massachusetts Electric Company/New England Power
Decision - Company, 13 DOMSC 119 (1985)
7Q10 lowest 7-day average flow anticipated in a 10-year period
AAL 'Allowable Ambient Level '
AIHA ~ American Industrial Hygiene Association
ALOHA Areal Locations of Hazﬁrdous Atmospheres
ANP Blackstone Decisioh ANP Blackstone EngngbrﬁDanv, 8 DOMSB 1 (1999)
BACT |  Best Available Control Technol_ogy
BELD -Bfaintree Electric Light Department
Braintree Decision Braintree Electric Light Department, EFSB 07-1/ DTE/D.P.U. 07-5
' (2008) - : -
Brockton Decision "~ Brockton Power, LLC, 1.0 DOMSB 157 (2000)
BtwkWh - British thermal units per kilowatt-hour
BWG ' Billerica Watchefs Group -
'CAIR Clean Air Interstate Rule
cfs cubic feet per-second
CO ' carbon monoxide
CQ, carbon dioxide .
Company - . Monfgomery Energy Billerica Power Partners LP
dBA o A-weighted decibels .
DOMSB . ' Decisions and Orders'of Massachusétts Energy Facilities Siting Board
DOMSC ~ Decisions and Orders of Massachusetts Energy Facilities Siting Council
EFSB " Energy Facilities Siting Board | | '
' EMF h " clectric and magnetic field(s)
~ Enron Decision Enron Power Enterprise Corporation, 23 DOMSC 1 (1991)
ERPG ' Emergency Respt)ns_e Planning Guidelines
GEP _ | Good Engineering Préctice
G.L c. | M‘assachuéeits Generﬁl_ Laws chapter
vi
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Pursuant to G.L. c. 164, § 69J%, the Massachusetts Energy Facilities Siting Board
(“Siting Board”) hereby APPROVES, subject to the conditions set forth below, the petition of
Montgomefy Energy Billerica Power Partners, LP to construct a 348-megawatt dual-fueled

simple-cycle electric generation facility at the proposed site in Billerica.

I. INTRODUCTION

A. Description of the Proposed Facility, Si'te, and Interconnectiens
Montgomery Energy Billerica Power Partners LP (“MEB?” or “Coempany”) has proposed

to construct a dual-fueled simple-cycle electric generation facility with a nominal gross electrical

- output of 348 megawatts (‘,‘MW”) in Billerica, Massachusetts (“MEB project” or “propoSed
-facility”) (Exhs. EFSB- G-4; EFSB-A-15(8) at 1-1; Tr. 1, at 17). ! The Company would use
"natural gas as the prirnary fuel and would use ultra low sulfur diesel oil (“ULSD”) only when

natural gas is unavailable (Exh MEB 1,-at 4-13). .
MEB is seekmg approval from the Massachusetts Department of Env1ronmental
Protection (“MassDEP™) to operate the proposed faelhty for up to 2300 hours per year, including

.a maximum of 200 hours per year of operation on oil (Exhs. EFSB-G-8; EFSB-A-15(S)

at App. A2, p. 4 of 9). However, the Company stated it anticipates a hormal total of 800 to
1200 hours of feciltty eperation per year (Tr. 2, at 278). MEB has pr(tjected that it would not
normally operate except between 9:00 a,m. and 8:00 p. m based on patterns in the electricity
market and correspondmg to times when New England load may exceed 20 000 MW |
(Tr. 1, at 62-65, 68). 1

MEB stated that the proposed faclllty would be located on 16.04 acres (“16 acre SIte”) of

AN

- a 134-acre parcel owned by Baker Commodities, wh1ch operates an animal rendermg facility

| (Exh; EFSB-G—4(1), at 1-1R). The 16-acre site, shown on Flgulje 1, is located west of Billerica

Avehue, on Town Farm Lane in North Billerica (Exh. EFSB-G-11). MEB indicated that the

In its original petition filed on February 21, 2007, the Company proposed to construct a
480 MW dual-fueled generating facility in the same location as the proposed facility
(Exh. MEB-1, at 1-1). On June 13, 2007, the Company amended its petition requesting
approval to construct a 348 MW dual-fueled facility (Exh. MEB-1, at 1-1rev).
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16-acre site is bounded to the north and west by undeveloped land; by a landfill to the northwest;

. bylJack’s Used Auto Parts, an automobile junk yard, to the south; by the Billerica Wastewater

Treatment Plant (“W W I'P”) to the southeast; and by the Massachusetts Bay Transportation
Authority (“MBTA”) Lowell commuter line (“MBTA railway line”) to the east (Exh. MEB-1,
at 1-6, fig. 1.3-2). Beyond the Baker Commodities property to the wés_t is the Concord River.

~ The Company indicated that the former Reardon warchouse, a vacant former liquor wholesaler,

is located to the east, across the MBTA railway line from the 16-acre site (Tr. 2,at 292).> The

, Company s maps indicate that the closest re31dent1a1 arcas are approx:mately 500 feet to the east

and 1600 feet to the west of the 16-acre site (Exhs EFSB- A-15(1) at fig. 5-1; EFSB- RR—ZO)

The proposed facility would 1n(;1ude six 5 S-MW _Roll_s—Royce 60 aeroderwatwe WLE gas
turbines, each equipped with an inlet aii‘ ﬁltér and an 80-foot tall, 12-foot diameter exhaust stack
(Exhs. MEB-1, at 4-57rev; EFSB-A-15(8) at 1-1, 2-1, 2-2). BEach turbine would be situated
within a weather enclosure (Exh. EFSBQN-l).’ The facility would control the emission of

nitrogen oxides (“NOy ") partly by injet':tihg water into the mrbines-and'ﬁlnhér by use of

ammonia in a Selective Catalytic Reduction (“SCR”) system (Exh. MEB-1, at 4-13). The six

turbines would also eacﬁ_ hay'e an oxidation catalyst, for control of carbon monoxide (“CO”) and
volatile organic compounds (*VOCs”), and a Continuous Emissions Monit_oring System

(Exh.— EFSB-A-15(8) at 2-1, 2-2, 4-3, 4-7, 4-8). Anciliary equipment would include a
_5'00,000’—ga_110n oil tank, a 750,000-ga110n water storage tank for general service and fire
protection, a 500 OOO-galloﬁ water storage tank for NOy control, a 250 000'-ga116n wastewater.
holding tank, two 18 OOO-gallon tanks for aqueous ammonia,’ three 140 megavolt-ampere
(“MVA”) 13.8-to-115 kilovoit (“kV”) step-up transformers, aux111ary transformers six lube oil

cooling skids, a building to serve administrative and storage functions, and a series of one-story

' A subsequent visit by Siting Board staff to the site suggested that part of the former
Reardon warehouse building is now partly or occupied.

3 Atthe Siting Board meeting of October 2, 2008, the Company indicated that, while it had
originally proposed two 24,000 aqueous ammonia storage tanks for the proposed facility,
it was revising its proposal to reduce the size of each ammonia tank to 18,000 gallons
- (see October 2, 2008 Siting Board Meetmg Tr.atl 16)
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control buildings (Exhs. MEB-1, at 1-6; EFSB-A-15(S), at 6-11; EFSB-RR-21; Tr. 1, at 33-37).
MEB stated that the proposed facility would interconnect with a 115-kV power line that

would extend 0.2 miles southward to National Grid’s Line J 162, which would be reconductdred

in order to transmit power from the MEB project to the Tewksbury 22 substation located

~ 2.7 miles to the east (Exh. EFSB-G-1(S) at 2-7 and fig. 2-4). The interconnection would traverse

the property of Jack’s Used Auto Parts located adjacent to.the project site (id. at 2-7). The

~Company stated that the proposed facility would also be interconnected to an existing Tennessee

Gas Pipelirie Company (“Tennessee™) 24-inch gas pipeline that is located on the site (id.). The

existing pipeline would be re-routed within the site to accommodate the proposed facility layout

- (d). The proposed inte'rconﬂeétion point is five miles south of the interconnection of the

Tennessee pipeline with. the Maritimes and Northeast Pipeline and the Portland Natural Gas

Transmlsswn System; the Company indicated that the proposed fa01hty would thereby be able to
access gas from Dlstngas in Everett, from proposed marine terminals off Gloucester, from Nova.
Scotla, from western Canada, and from the midwestern United States (id.).

Initially, MERB stated that it was pursuing the use of Blllenca WWTP effluent as the

primary water source, with Town of Billerica water as back-up; this proposal was subsequently

modified to use Town of Billerica water as the pﬁndpal source of water until scheduled

constructlon work at the Billerica WWTPis complete (Exhs. EFSB~ G-I(S) at 2-4; EFSB-W-15,
at2,3; Tr. 1089- 1090) Water would be used for NOX air emissions control, for inlet
evaporatlve cooling, for washing, for domestic use, and for fire protection (Exh. EFSB-G- 1(S)

at 2-4). A 750,000-gallon tank would store water for general service and fire protection (id.).

Some water would be demineralized by various processes and stored in a 500,000- gallon tank for

NOy control and other uses (id. at 2- 5) ‘Wastewater would be returned to the Billerica WWTP
or trucked off site (id.). | | B '
The Company indicated that construction traffic would come from the Woburn Street

interchange on Interstate 495, travel two-thirds of a mile south on Woburn Street, and use the

| According to the estimation of Abdul Alkhatib, Director of Public Works for the Town
of Billerica, the WWTP would be operational with tertiary treatment in 2010 (Tr. 9, at
1253- 1254), see Section IV.C, below.
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existing Baker Commodities entrance to aceess the site (Exh. EFSB-G-1(8) at 13-1). After

construction, heavy vehiclés would arrive by the same route, while personal vehicles would also

‘arrive via Town Farm Road, which is located an addit_ional half mile south of the Bakér

Commodities entrance on Woburn Street, which becomes Billerica Avenue in Billerica (id.).

B. Procedural History 7 _
On April 24, 2007, the Siting Board conducted a public comment hearing in Billerica. In

“accordance with the direction of the Presiding Officer, MEB brovided' notice of the‘_ public

- comment hearing and adjudication.

The Siting Board granted the petition to intervene filed by Ernest Linek, who resideé less
than 1/3 mile from the proposed facility, ‘and the Joint Petition to Intervene filed by the Billerica

‘Watchers Group and twenty-two individual residents of Billerica, Tewksbury, and Pepperell,

some of whom are members of the Billerica Watchers Group (collectively, “BWG”).” The

- Billerica Watchers Group is a group of individuals from Billerica and surrounding communities,

~who are interested in local issues including town development and infrastructure (BWG Petition

to Intervene at 3). The Siting Board also granted limited participant status to Colleen
Cunningham, a resi.de'nt of Biller_i(:a. The .Siting Board denied the petitions to intervene filed by
Walléce Lafajette’ and Karen and Petér Brekalis. |

The Siting Boﬁr& initially conducted seven days of evidentiary hearings, commencing on

October 23, 2007 and ending on November 27, 2007. MEB presented the tesfimo‘ny_of the

‘ folloWing witnesses: Joseph Fitzpatrick, Chief Executive Ofﬁcer, DG Clean Ppwer, LLC;

Edward Liston, Executive Vice-Pfe_siden_'t, DG Clean Power, LLC; Theodore Barten, Managing

Principal, Epsilon Associates, Inc; A.J. Jablonowski, Senior Consultant, Epsilon Associates, Inc.;

Robert O’Neal,"Epsilon Associates, Inc., who testified on noise measurement and modeling;
Michael Howard, Epsilon Associates, Inc., who tcstiﬁéd on Weﬂands; EIiZaBeth M. Hendrick,
Senior Air Quali.ty Meteorologist at _Epsilo-r'l, who testified as to technology performance
standards, and air quality impacts; and Petér A. Valberg, Gradient Corporation, who testified on

3 On May 23, 2008, Marti_Mahoney, an individual member of BWG filed a notice of her
- withdrawal from the proceeding.
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health effects, including health effects from electric and magnétic fields (“EMF”). BWG
presented the following expert witness: Maureen Barrett, AERO Engineering Services, who
testified ‘as to air quality, health and safety issues; and the following lay witnesses: Kenneth
McPhillips, Edward A. Bunker, Donald Gadbois, Donald MacDonald, and Jeanne Landers.’
The Company and BWG filed initial and reply briefs.

On May 23, 2008, the Siting Board staff issued it.s first bench memorandum
setting forth the issues for the Board to consider at its meeting scheduled for May 29,. 2008.
On May 23, 2008, BWG'ﬁ‘led a motion to réopen evidentiary hearings on virtually alt of fhe
é‘nvironmerital issues of record in the proceeding.” The Presiding Officer granted, in part, and
deniéd, in parf, BWG’s motion to redpe;l hearings. Specifically, the Presiding Officer granted
BWG’s request to reconvene the hearing to address the issues associated with the Company’s

decision to use municipal water rather than water from the Billerica WWTP as the source for

‘ '.water' for the proposed facility, and the issues associated with any alternative to truck water to the

proposed facility (Presiding Officer Ruling, Juné 19, 2008). With respect to all other

 environmental issues identified in BWG’s motion to reopen hearings; the motion was denied

(id). The Presiding Officer scheduled an evidentiary hearing for July 9, 2008 to address those

issues related to the Company’s decision to use municipal water.

~ On June 26, 2008, BWG filed a motion to reverse the June 19, 2008 Presiding Officer

‘Ruling to limit the scope of the reopened hearing as described above. The Presiding Officer

denied BWG’s motion at the July 9, 2008 hearing.

On July 3, 2008, BWG filed a motion recjuesting issuance of subpoenas to Mr. Abdul
A'lkhatib, Director of Public Works for the Town of Billerica, and to the Méss_DE’P, Water
Management Act Section: (1) to testify at the July 9, 2008, heaﬁhg orata hcariﬁg which the

8 BWG also submitted pre-filed testimony of Rui Vieira and of Charles H. and Susan
Hanlon. BWG withdrew this pre-filed testimony since these individuals were not
available for cross-examination at the evidentiary hearings (Tr. 7, at 1065-1066).

In light of BWG filing a motion to re-open hearings, the Siting Board cancelled its
May 29, 2008 meeting to discuss the May 23, 2008 bench memorandum.
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Siting Board would convene on a later date; and (2) to bring to the hearing certain documents
related to the source of water for the proposed facility.

On July 11, 2008, in accordance with GL 30A, § 12, and 980 CMR §§ 1.04(2)(a) and
1.09(5), the Presiding Officer issued the two subpoenas duces tecum for the witnesses to appear
ata liearing scheduled for July 17, 2008. In response to the subpoena, Mr. Alkhatib appeared at
the July 17, 2008 hearing to addross questions related to the water resources for the facility.

Counsel for MassDEP; however, filed a Motlon to Quash the subpoena on the grounds that the

“subpoena was unduly burdensome and overly broad, and would require several weeks to gather

- and certify the documents requestcd by BWG ,(MassDEP Motion to Quash at 2-3). On August 1,

2008, the Presiding Officer granted the MassDEP Motion to Quésh (Presiding Officer Ruling,
August 1,2008). Following the evideritiafy hearings on J uiy 9 and July 17, 2008, the Presiding
Officer allowed pai'tiés to submit a single round of supplementgl briefs on 'fhe_ limited issues
considered at the July 9 and July 17, 2008 hearings (Presiding Officer Memorandum, August 5,
2008). On August 12, 2008, the Company and BWG each submiﬁed a supplemental brief. In.~
éddition, without leave of the Pfesiding Officer, BWG Subm_ittéd?a response to MEB’s.

supplemental brief® The record of the total of nine days of evidentiary hearings contains

- approximately 866 exh’ibits,r consisting primari_ly of responses to information requests and record

requests. :
The Sitiﬁg Board staff issued a second bench memorandum on September 26, 2008.

The Siting Board met on October 2, October 23, and November 13, 2008, to cons1der

'MEB’s petition. At the meeting of November 13, 2008, the Siting Board by a unanimous vote
- directed Sltmg Board staff to draft a Tentative Decision approving, with conditions, MEB’s
petition (November 13, 2008, Siting Board Meeting Tr. at 43-49). |

Since the schedile for submitting Supplemental Briefs did not provide for submission
of rebuttal briefs and BWG made no request to do so, the Presiding Officer did not
consider the arguments contained in BWG’s “Response to Supplemental Brief” filed
on August 19, 2008.
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C. Jurisdiction and Scope of Review
“MEB filed its petition to construct the proposed facility in accordance with G.L. c. 164,

§ 69J Y. Pursuant to G.L.'c. 164, § 697%, no applicant shall commence construction of a
“generating facility” unless a petition for approval of construction of that generating facility has
been approved by the Siting Board. Pursuant to G.L. ¢. 164, § 69G, a jurisdictional “generating
facility” is defined as “any generatin'g unit designed for or capable of operating at a gross
capacity of 100 megawatts or more, 1nclud1ng assoc1ated buﬁdmgs .ancillary structures,

transmlssmn and p1pe11ne interconnections that are not otherwise facilities, and fuel storage

facxhtles Because the proposed faelhty is capable of operating at a gross capacity of 100 MW
or more, it is a “generating facility” requiring Siting Board approval Vunder G.L.<. 164, § 6914,
In accordance with G.L. .c. 164, § 691%, before -approving. a petition to construct a
gener_at'ing facility, the Siting.Board must determine that the applicaht has met five requirements.
First, the S_iting Board must defennine that the applicant’s deécription of the site selection 7 |
procees us_ed is accurate (see Section 11, below). Second, the Siting Board must determine that
‘the applicant’s des-cript'ion of the proposed generafing facility and its environmental impacts are
substantially accurate and complete _(@ Section IV, below). Third, the_Siting Board must
detei’mine that the proposed generafing facility will minimize environmental impacts consistent
with the mmxmlzatlon of costs assomated with mitigation, control and reduction of the
| envzronmental 1mpacts (see Sections IV.B through V., below ) Fourth, the Siting Board must
determine that plans for construction of the proposed generatmg facility are consistent with
llcurrent health and envifonmental pfotection policies of the Commonwealth and with such energy
] | _.pohcles as are adopted by the Commonwealth for the spe01ﬁc purpose of gu1d1ng the decisions of
the Board (see Section IV.K, below) Finally, if the expected emissions from the proposed
generating facility do not meet the applicable technology performance standard, the Siting Board
must determine, based on a comparison with-other fossil fuel generating technologies, that the
proposed generating facility on balance contributes to a reliable, low-cost, diverse regional
energy supply with minimal erivironmental impacts (see Section IV, below). Braintree Electric |

- Light De_partmeht, EFSB 07-1/D.T.E./D.P.U. 07-5, at 76 (2008) (“Braintree Decision™).
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1L SITE SELECTION
A. Standard of Review

G. L. c. 164, § 6977 requires the Siting Board to detérmine whether an applicant’s
description of the site selection process used is accurate. An accurate description of an
applicant’s site selection process shall include a complete dcsoription of the environmental,

réliability,'regulatory, and other considerations that led to the applicant’s decision to pursue the

- project as proposed at the proposed site, as well as a description of other smng and desugn

options that were considered as part of the site selection process
The Siting Board also is required to determine whether a proposed facility provi‘des. a

reliable energy supply for the Commonwealth with a minimum impact on the environment at the

. lowest possible cost. G. L. c. 164, § 69H. To aocompliSh this, G. L. c. 164, § 697% requirés the

Siting Board to determine whether “plans for the construction of a proposed facility'minilﬁize the

environmental impacts consistent with the minimization of costs associated with the mitigation,

- controll', and reduction of the environmental impacts of the proposed generating facility.”

G. L. c. 164, § 697 Y. Site selection, together with project design and mitigation, is an integral

~ part of the process of minimizing the environmental impacts of an energy facility.. The Siting

Board therefore will review the applicant’s site selection process in order to determine whether

. that process contributes to the minimization of environmental impacts of the proposed project

* . and the costs of mitigating, controlling, and reducing such impacts. In making this

determmatlon, the Sltmg Board also will consrder cons1stent with iis broad mandate under
G.L. c. 164, § 69H, the rehablhty, regulatory, and other non- env1ronmenta1 advantages of the _

proposed site.

‘7 B.  Company

: MEB stated that it i_dentiﬁod five sites for evaluation (Exh. MEB-1, at 2-4). The five sites
were: (1) the Rivet Parcel, a 20-acre parcel in Billerica; (2) a 4-acre Middleton Electric Light |
Departroent s_ite near a substation off Route 114 in Middleton; (3) ﬁye lots totaling 154 acres on
Capitol Avenue, north of Main Street (Route .3 8) in 'Tewksbu_ry; (4) a former Westero Electric

~ site in North Andover; and (5) the Baker Commodities parcel in Billerica (jd. at 2-4, 2-5).
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The Company explained that the sites it evaluated were all in or near the Merrimack Valley area

of northeastern Massachusetts because (1} no new generation had been constructed in this area

for 20 years; (2) over 40% of the Boston area’s peak load is supplied through the Tewksbury

| Substation; (3) other regions considered had significant transmission constraints; and (4) the

selected area would have good access to gas to be supphed by new 11qu1ﬁed natural gas ("LNG™)

projects on the Atlantic coast (Exh EFSB-SS-7).

For evaluation of each of the sites, the Company used three geﬁeral selection criteria:

(1) c'onsistency with development objeetiveS' (2) environmental impacts; and (3) community .

issues (Exh MEB-1, at 2-2). Within cach of these categorles the Company. developed a number
of sub criteria (id.). Comparative ratings of the sites were qualitatively graded, with | 110
differential weighting of the criteria or sub-criteria (Exh EFSB §S-2).

With respect to con31stency with development ob_]e_ctlves, the Company stated that it

‘evaluated sites for land availability, proximity to electric load, availability of natural gas, electric
transmission (including proximity to lines, need for transmission facility construction, and ability
to serve more than one load region), availability of water, and compatibility with existing and

‘ planned land uses (Exh. MEB-1, at 2-2, 2-3).

Wlth respéct to envirommental nnpacts MEB stated that it con31dered air quality, water
consumption, wastewater, wetlands, noise, land use, historical and cultural resources, visual
impacts, traffic, solid and hazardous waste, safety; and EMF (id. at 2—3).‘The Company asserted

that environmental impacts would be minimized by locating a facilit__y_ at a site with the following

- attributes: no sensitive air quality receptors in the immediate vicinity; an unstressed water

resource; wastewater discharge options that would not affect sensitive receptors; a_-mo_stly upland

construction setting; a properly zoned location surrounded by industrial-uses; ready access to

-interstate highways; a location that does not affect historical and cultural resources; distant from

sensitive noise and visual receptors; no existing hazardous waste issues; adequate police and fire.

protection; and the availability of established electric transmission corriders (Exh. EFSB-SS-6).
With respect to community issues, MEB evaluated the compatibility of facility

development with local community uses and considered the ability to ecquire needed permits in a

timely manner (Exh. MEB-1, at 2-3). MEB stated that it sought industrially zoned percels with
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sufficient supporting utility infrastructure, and evaluated sites positively if there were no

: 1mmed1ately abutting residences (id.). MEB stated it attempted to screen out parcels near schools

or hospltals and also parcels where a facﬂlty would constitute a s1gn1ﬁcant wsual feature (id.).
MEB indicated that while each of the five candidate sites fulﬁlled some of its criteria,
four of the sites had various deficiencies (id. at 2-7). MEB indicated that the Rivet Parcel in

Billerica has good access to infrastructure, but land availability, land use compatibility,

* envirommental im'pacts,, and community issues were negative factors (i_d.). MEB indicated that

" the Middleton Electric Light Departrhent site also has good access to infrastructure, but does not

meet the Company s requlrement for land area (id.). The Company mdlcated that the Cap1t01

Avenue site in Tewksbury has good access to 1nfrastructure but environmental impacts would be |

- anegative factor; also, the identified site includes three or four parcels, one of which is not zoned

industrial and one of which is in commercial use, and the necessary parcels would be difficult to

aggregate (1_d_, Tr. 2, at 186, 194-196). MEB indicated that the North Andover site also has good 3

access to infrastructure, buta facility would be highly visible from a dense residential area, and

 also stated that the land is not available for the project (Exh. MEB-1, at 2-7; Tr. 2; at 196).

The Company stated that it met with various town officials regarding possible site

locations in several towns.” Relative to the Middleton site, MEB stated that it met with the Town -

_ Manager and the Town Electric Light Department Manager in 2005/2006 (Exh. EF SB-SS-3).

R‘e’ga.rdihgthe Tewksbury site, the Company updated information that had been obtained in
meetiilgs in the 19_903 (id.). MEB indicated that it met with Billerica officials, neighboring town
officials, and the Billerica legislative delegation in 2006 and 2007 (id.). MEB stated that it was

encouraged to pursue the proposed project by Billerica town officials, and did not receive s1m1lar

‘ * encouragement from Billerica with regards fo the Rivet site or from other towns with regards to

the other three sites (Tr. 2, at 198-200).

Accerding to MEB, the Baker Commodities site rated “positive” for all of the Company’s
criteria (Exh. MEB-1, at 2-7). The 16-acre site at Baker Commodities has induétrially—zoned
land areund —.its entire periphery (Exh. EFSB-LU-1). There is an existing 24-inch hjgh pressure

There is no indication that the Company met w1th North Andover officials regarding the
Western Electric site.
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pipeline at the site, operating at 760 pounds per square inch {“psi”) (Exh. MEB-1, at 1-13).

An existing electric transmission line corridor is 0.2 miles south of the site (id. at 1-12, 1-13).
The site is close to thé Town of Billerica WWTP, and there is an existing éity water line on the
Baker Commodities parcel; both available as sources of water (id. at 1-13, 1-14). MEB indicated
that the proposed facility would occu’py.almost the enﬁre 16-acre site (Exh. EFSB-RR-3). The
Company stated that there are 269 residences within one-half mile and 1614 residences within

one mile of the MEB project (Exh. EFSB-LU-4). The Company indicated that the closest

 residence is 70,0‘ feet from the nearest facility structure on the proposed site (Exh EF.SB-LU}-S).

With respect specifically to existing contamination, an issue raised in BWG’S initial brief, MEB

argues that the record shows that Phase I and Phase I evaluations found no contaiﬁination in the-

arca proposed for construction (MEB Reply Brief at 57, Mg Exh. EFSB-G—l(S), App. ).
MEB asserted that the Baker Comrt;bdi_ties site: (1) is available; (2) is proximate to

electric load; (3) is close to a natural gas pipeline; (4) is close to electric transmission lines;

{5) has an adequate water supply; (6) has compatible existing and planned.usés; and was scored-

“positive” on (7) environmental issues and (8)_. community issues based on discussions with town
officials in mid-2006 (Exhs. MEB-1, at 2-7; EF SB—SS-4). Based on its analysis, MEB sclected -
the Baker Commodities site as preferable for development (Exh. MEB-1, at 2-7).

C. Intervenor

BWG maintained that there shiould be no.power plant construction within a 30-mile |

radius of Billerica (Exhs. EFSB-G-2(S)(4); MEB-15). BWG argues that the list of alternative

sites and the environmental criteria that were used to select the site are “based on hearsay and-

" untenable legal statements™ (BWG Initial Brief at 51-52; BWG Reply Brief at 23-24).

BWG argues that the Compﬁny has not adequately addressed the issues of environmental
protection, public health, and public Safety in its site selection process (BWG Brief at 54).

In its petition to intervene, BWG alleged that the proposed facility would be located
within 1.5 miles of an elementary school and would pose a serious health hazard to the
community (BWG Petition to Intervene at 5). BWG further ralleged that there are thrée home

'daycaré facilities for children within one-half mile of the proposed facility; in its reply brief,_
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‘BWG urged the Siting Board to focus on the Company’s omission from its site selection process

of “the numerous amount of licensed day care centers in very close proximity of this proposal”
(id. at 6-9; BWG Reply Brief at 24). |

Under the rubric of site selection, BWG expressed _coﬁcem about the possibility that
Jack’s Used Auto Parts may have contaminated soil and groundwater (BWG Brief at 53-54).
In order to “protect the health, public safety, and énvironmental impacts which will be at risk |
from the inconclusive studies presented”, BWG requests “that further com‘prehensi.ve soil and
groundwater testing be conducted by an independent third party befei'e [the proposed facility is]
eonsidered for permitting” (id. et 53). |

D.  Analysis 7

MERB has pr_esented a site selection process which shOWsthat the Baker Commodities site
has a number of advantages for ﬁotvef plant construction, compared to four other potential si’tes'
in northeastern Massachusetts that were identified by the C'qinpany. The Company described the
suitability of tl-leBaker Commodities site and the four other sites with respect to a number of .
criteria concerning existing infrastructure and land uses that could influence environmental and |
community impacts. The Siﬁng Board notes that the Compahy provided-infennaﬁon on the five

31tes based on site visits, environmental analyses spec1ﬁc to each site, and con51derat10n of

- economic factors and reliability.

BWG has 1dent1ﬁed a number of issues that may be_worthy of particular eonsideration in
a site selection pro_c_ess, inclﬁdi_ng-the likelihood of existing sife_contamination and distances to
sensitive Ireceptors. As discussed in Section IV, .below,'indication.s are that the site is not
contanﬂﬁated, and any contamination that might exist at Jack’s Used Auto Parts is not likely to
affect the site. Distance to residential or sensitive receptors would be a reasonable element of
site selection criteria; the record shows that the Company did consuier ina quahtatwe way,

whether sites were close to visual and noise receptors, but did not Include distance to receptors as

" a separate crltenon. However, the Siting Board no_tes that the absence of the more thorough

consideration is not sufficient to warrant that the Siting Board withhold findings set forth in the
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standard of review regarding the Company’s site selection process.”® The Company could have
presented a more detailed process, but the Company was able to show that the process it used led

to a location with some advantages relative to other sites. The absence of a 30-mile exclusion

-zone is also not sufficient to warrant that the Siting Board w1thhold ﬁndlngs set forth in the

standard of review regardlng the Company’s site selection process.'!

Further with respect to the presence of sensitive receptors in the general area, the Siting

- Board notes that, in heavily populated eastern Massachusetts, most powef plants are located in

areas that have these kinds of sensitive receptors, and that steps to mitigate impacts on nearby
receptors including the use of pollution controls and stacks to limit and disperse emissions are

typically required. We note that the site itself has little buffer,'? but the site is surrounded by

industrially Zoned properties.

Ov‘erarllr, the proposed site has advantages over other sites that were considered. The

Baker Commodities site is located at or close to connections to gas, the electric grid, water, and

transportation. Horwever, as described in Section IV E, below, the Company does not control

10 The Siting Board considers such issues in more detail in its review of environmental

impacts in Section IV, below,

The Siting Board cannot conclude a prio ori a that an entire region such as the Memm'ack
Valley is an unsuitable location for any type of generating facility. Nickel Hill Energy.
Dec131on, 11 DOMSB 83,at 16 (2000) (*Nickel Hlll Decision”).

Many previous proposed projects in suburban areas have included buffer areas that were
under the control of the project owner. See, for example, IDC Bellingham, LI.C
9 DOMSB 225, at 341-343 (1999) (“IDC Decision”); ANP Blackstone Energy ComD

' 8 DOMSB 1, at 196-197 (1999) (“ANP Blackstone Decision™); Eastern Energy
Corporation, 22 DOMSC 188, at 300-303 (1991). The 16-acre Billerica project site does
not have such buffer areas under the Company’s control except for a small area on the
west of the site (see Exhs. EFSB-RR-2; EFSB-RR-3). The absence of a controlled buffer

. zone has ramifications with respect to noise, visual impacts, and safety, each discussed in
Section IV, below. Compared to sites in prior petitions, the 16-acre site is relatively
small. The S1t1ng Board has accepted two free-standing power plants on smaller sites, a
6.8-acre site in Milford and a 5.2-acre site in Everett. Milford Power, 23 DOMSC 1, at 3
(1991); Cabot Power Corporation, 7 DOMSB 233, at 50 (1998). Several other p_rojects
located at existing power plants and cogeneration applications at industrial facilities were
also small. Otherwise, sites have been larger, predominantly 30 acres or more.
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most of the land that would provide a buffer for the proposed féicility. Moreover, the Company
did not include the availability of buffer as a sub-criterion for evaluating the environmental

impacts at each of the potential sites. In previous cases, except for proposals to add generation

- -on an existing power plant location, applicants generally have included availability of buffer as a

named site selection criterion. See, e.g., ANP Blackstone Decision, 8 DOMSB 1, at 92;
U.S. Generating Company, 6 DOMSB 1, at 97 { 1997) (“U.S. Gen Decision”). We note, in this

case, that the proposed facilify would be a p.eaking unit with limited expected run time, and
potentially smaller scale for its MW size. The proposed 'facil-ity’s' scant buffer does not
automatlcally invalidate the site, or the analysis to select it. However, as 1ndlcated in Sectlon v
below, m1t1gat1on ofi 1mpacts to Immedlate neighbors of the Baker Commodmes site is an issue.

The record for the present case shows that the Company provided a description of'i lts

selection process and the objectives it used for evaluating potential sites. The record indicates

that the Company’s proposed site has a number of attributes which wsuld h‘el_p to minimize the .

environmental impacts of a generating facility, including proXimity to available water and to

electric, gas, and sewer infrastructure, the existing visual buffers, and its industrial neighbors.

However, the record also shows that MEB would need to further minimize, through design or

. mitigation, some of the environmental impacts that the proposed pi‘oject would likely have in its

vicinity. Environmental impacts and their mitigation are discussed in Sections IV.B through K,
b‘elow‘ The record shows that location of the proposed project at the proposed site Would
provide broad advantages and entailed no broad dlsadvantages compared to at least some other

available sites identified by the Company Accordmgly, the Siting Board finds that the

. Company’s site seléction process accurately described the’ env1ronmental rellablhty, regulatory

and other considerations, and resulted in the selection of a site that contributes to the

minimization of environmental impacts and the costs of mitigating, controlling, and reducing

~ such impacts.
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L TECHNOLOGY SELECTION _
| The Siting Board’s Technology Performance Standard (“TPS”) requires a proponent to
| prepare an analysis of alternative fuel teohnologies if the project does not meet a published set of

emissions criteria.

A. Standard of Review _ _
G. L. c. 164, § 69J% requires the Siting Board to promulgate technology performance
standards for generating fac111ty emissions. These technology performance standards are to be
-used solely to determine whether a pet1t1on to construct a generating fac1l1ly shall include
* information regarding fossil fuel generating technologes other than the technology proposed .by
the petitioner. G. L. c. 164, § 69] %. Ifthe expected omiSSions of the facility do not meet the
technology performance standards in effect at the time of filing, the petitioner must include in its |
petition a descriﬁtior_l of the environmontal impacté, costs, and roliabilitylof other fossil fuel
gencrating technologies, and an explanation of why the proposed technology was chosen. Id:
The Siting Board must then determine whether the construction of the proposed generating
* facility on balance contributes to a reliable, low-cost, diversle regional energy supply with

minimal environmental impacts. Id.

B. Company

MEB presented a comparlson of facility ¢ em1ss1ons to the TPS criteria and a review of
alternative technologies. The Company discussed its dec1smn to bu1ld a peaking unit.
(Section III B.2, below), and provided-a comparison of peaking technologles (Sectlon IIL B 3,

* below).

I Technology Performance Standard
The proposed project would exceed three of the Siti'ng. Board’s TPS, as shown in Table 1:
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TABLE 1. Proposed Facility vis a vis Technology.Pérformance Standard
Pollutanf T “TPS Criterion | Project‘Emission Rate *
 IbsMWH bs/MWIH
SO, » ' - 0.021 0028
NO, | 0.120 0.102
Particﬁiatc (and PM, ) . 0081 0.086
jco - 0077 0.104
voc | ees | o0

1. Criteria pollutants shown. Non-criteria pollutants all meet TPS numerical criteria.
2. Projected emission at 100% load at 59 degrees Fahrenheit, using gas as fuel. -

- Sources: Order oti Rulemzking, 7 DOMSB 1, at 16; Exh. MEB-1rev, at 3-4,3-5; EFSB-A-19;
Tr. 3, at 334-335. ' ' o

Thcréfore, the Company is required to eyaluate alternative fossil fuel teéhhologies (Exh. MEB-1,
“at 3-5). MEB accordingly preScnted a comparison of the proposed projéct and other fossil fuel
technologies with respect to costs, environmental impacts, reliability, and cortribution to

- diversity (id.).

| 2. Peaking _Loads, Capacity Need, and Ready Reserves _

MEB stated that there is a need in Ne'w England for peaking facilities, asserting that new
peaking facilities are needed for eco.rll.omic, diversity, system reliability, and environmental
purpbses {Exh. MEB-1, at 3-7). According to the Companf, peak load in New England is now

R 75% higher than average load; up from 54% in 1980 (id.). However, the proportion of régional
capacity met by peaking facilities has decreased in the past decade (id.). For 2007, the total
peaking capacity in the region was only 3061 MW, less than 10'% of the total rated_éapacity of

| 31 ,052 MW (id. at 3—14). More than half of the 3061 amount is pumped storage hydrﬁpower
(id.). The proposed projecfwould increase New. England peaking capability by 9%

(id. at 3-15rev). If available, baseload units can be used to meet peak need_s, but péak loads occur
too _ihfrequcntly fo justify the higher capital expenditure associated with construction of baseload
units (id. at 3-13).

S 1
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MEB indicated that there is a need for units with shorter start-up times than baseload
units (id. at 3-12). The Company stated that individual turbines of the proposed project would
each reach full power output within 7 to 10 minutes of dispatch (Exh. EFSB-A-15(S) at 2-2;
Tr. 3, at 441). The Company stated that peaking units with short start-up times can seﬁe the
non-spinning reserve markets for a rahge of load conditions, and can serve as readily available

back-up for units that run more continuously (Exh. MEB-1, at 3-12, 3-13). The Company

asserted that combined-cycle units can provide operating reserves, but only when they are

producing less than full power (id. at 3-15). In addition, MEB asserted that there is a need for
peaking quick-start units that can run on oil if gas is in short supply (id. at 3-16). MEB stated

that while the proposed project would have this type of flexibility, it would not have black-start

capability; it could not start itself in a blackout (Tr 1, at 171).

MEB stated that there is‘a long-term annual need for 500 MW of addltlonal capacity in
New England, due to anticipated load growth of 1.9% per year,estlmated by the 1ndepen_dent _
transmiésion system operator of New England (“ISO-NE”) (Exh. MEB-1, at 3-9). The Corhpany
cited é draft ISO-NE resource adequacy analysis from July 2006, indicating that additional -
éapacity resources will be needed in the regibn by 2009, if not sboner, depending in part on -
availability of additional imports from surrounding“ regions (id.). The Company cited ISO-NE

forecast of a need for 1553 MW of new capacity inZOiOS, absent emergency tie-ins to

" neighboring regions, climbing to 2415 MW in 2009 {id.). The Company stated that a peaking
. facility typically has a shorter lead time than a combined-cycle technology, because it would have

less local environmental impact, and it would use modular constructiori (id. at 3-18). Asan
example, the Company stated that a peaking facility can be constructed in one year, compared to

two years required for a combined-cycle facility (&) According to the Company, the one year

-difference is a decided advantage, given the immediacy of regional capacity need (id.).

MEB asserted that ISO-NE has essentially been forced in the last five to ten years to
execute contracts which essentially have nothing to do with the market, noting that there's been a
shortage of quick-start, peaking-type resources in New England'that are strategicall'y located
(Tr. 2, at 284-285). MEB stated that thefe are exiéting units that are old, inefficient, and

“expensive and that cannot survive in the modern market because of their cost structure — some of
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themn have even sought to retire or deactivate — but cannot be retired, because they're needed for
system reliability (id. ot.286).' As aresult, aecording to MEB, ISO-NE has written a large
number of reliability must-run agreements with these older plants to keep them up and running

(id.). MEB further asserted that some of these old reliability must-run units cannot start quickly,

. 8o they are started on Monday morning and shut down Friday night, even though they might only

be needed for six hours durlng the week (id.). Citing a need to reduce reliance on reliability
must-run contracts for older unit capacity, the Company stated that ISO-NE “is encouraging

people like us, who are more efﬁc1ent, more competrtrve, to enter the market, so slowly but

- surely they can wean themselves and their cousumers off these high-cost, essentially corporate

socrahsm contracts that are in place today” (id. at 284-285).

MEB stated that while peaking units have mferror heat rates compared with new baseload
combined-cycle facilities, peaking units have lower capital c_osts, which can be recovered by a
combination of revenues from energy markets during peak hours and ancillary services
(Exh. MEB-1, at 3-13). MEB— stated that solar, y{ri'nd,' and typical biomass facilities are not
capable of providing quick st_ar{' peaking power (id.). MEB stated that peaking‘power can be

: provided by fossil fuel powered units, including reciprocating engines, frame units, and

.aeroderiyative jet turbines, and by pumped storage hydroeIecn'ici-ty (id. at 3-18, 3-19). The

Company stated that it decided to propose a dual-fuel fired peaking facility due to several factors:

' (1) a need in New England for peakihg facﬂities; 2)a need in New England for quick_-starting
capability to ensure system reliability; (3) market _d‘enia_nd_ for operating reserves and installed

' "capacit'y.', (4) recent predomihancie of non-dual fuel capable capacity additions; (5) the overall low

proportlon of peaking facilities in New England and (6) the relatrvely short lead time for
bulldrng a peakrng facility. (id: at 3-7 to 3-18).

3, Selectiorr Among Peaking Technologies |
MEB indicated that, for the amount of power generation desired the Billerica'site is not
conducive for pumped storage hydroelectrlc generatlon, nor for reciprocating engines for electnc
power generation; reciprocating engines also have hrgher air emissions (Exh. MEB-1, at 3-18,

3-19,3-22). The Co_mpany provided a detailed comparison of frame units versus aeroderivative
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units (id. at 3-20 to 3-23). As an initial matter, the Company stated that aeroderivative units are

| generally smaller (in size, weight, and capacity) and also Have cooler exhaust, compared to frame

units (id. at 3—22). Each technology has some benefits relative to the other, as described below.

MEB indicated that frame units have a significant capital cost advantage over

* aeroderivative turbines, with a total installed cost of $550 to $650 per kilowatt (“kW”), compared

to $950 to $1050 per kW for aeroderivative turbines, consistent with the general cost advantage
of peaking units (id.). In addition, frame units do not require a high-pressurc external fuel .
conipresgor (id.). Aeroderivative turbines,on'the ofher-hand, have a slightly lower (more

- efficient) heat rate (81b0 to 9200 Btw/kWH for acroderivative turbines versus 9000 to 10;400
Btu/kWh for frame units) (id.). The Company indicated that acroderivative turbinos-are more
versatile, with 1 O-minute'éta:t times, costing only $300 per start, and minimal required run times
(versus 3 O—minute- $8000 starts and 4-hour minimum run times), and facilities with
aeroderivative turbines can be constructed more quickly (id. at 3-21, 3-22). In addition, the
Company indicated that _aerodorivative'forbines have a smaller footpﬁnt and shorter stacks

| (ii.af73-22). According to the Company, either tybe of peaking plant can be constructed & run
on bo_th ‘ri'atu'ral gas and distillate oil; using a comBination of air pollution technologies, |
aéfodérivative turbines can meet stack emission limits using either gas or oil (id. at 3-20, 3-22)
The Company stated that it selected dual-fuel aecroderivative technology as appropnate for system
‘needs and the 16-acre Slte (__ at 3-23).

C; | Intervenor _
- ' BWG asserted that the proponent has dismiséed, without explénation,_ alternatives such as
' reneWabl_e energy or load hiitigat_ion to satisfy ISO-NE’s recommendations (Exh. BWG-MB

“at 1-2). BWG concludes that “upgrading transmission systems and incorporating conservation

efforts are the solution to high peaking periods (BWG Reply Brief at 74). According to BWG,

: ‘the Company has engaged in “cherry picking” from ISO-NE statements to support MEB’s claim
that there is a need for peaking facilities in the arca (BWG Reply Brief at 77).

BWG argues that the proposed plant would r-équire approximately 30% more natural gas

than a combined cycle facility (BWG Reply Brief at 2). BWG thus argues that the efficiency of
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simple-cycle designs is lower than the efficiency of the most efficient combustion turbine designs

(BWG Bricf at 28).

D. Analysis | _

The facility proposal does not rneet the TPS numeri cel criteria. See. 980 CMR 12.00
et seq. Therefore G. L. ¢. 164, § 69J% requires the Company to provide information regarding
other fossxl fuel generation technologles The Siting Board has, in the past, approved peakmg

: pla.nts which are not expected to meet the TPS numerical criteria. See Bralntree Decision;

Sithe West Medway Development LLC, 10 DOMSB 275 (2000)." The record shows that, -
compared tobas‘eload plants, peaking nlants heve a smaller physical si'z_e.and footprint and have
less conStructi‘on.impacts,. per MW of eanacity, but some operational impacts are greater per
MWh of power produeed. Thus,_'peaking_plants have a smaller scale than baseload plants of the
same capacity, but emit tnore_ eir pollutants per unif of pOWer pfodu'ced. Compared to baseload
plants, peaking plants are less expensive to build per MW of capacity, but more expensive to
operate- per MWh of power generated. - o ' 7

The record shows that existing peeking capacity is well below the margin Between peak
and off-peak load in New England The Siting Board recogmzes the value of peaklng capacity
generally, and the ﬂex1b111ty afforded by dual-fuel capablllty in partleular w1th respect to its

_ contnbutxon to the rellablhty and cost-effectiveness of New England’s electnc system ‘The
. record shows that peakmg_facﬂltles_ can provide capacity with fast start-up times and an ability to
" handle system eontingen'cies and peak electricity needs, and may do so at a capital cost that is

low enough to Justlfy their limited use.

Among peaking generation technolog:es the evidence suggests that aerodenvattve |
turbines, such as the proposed units, have some advantages over frame units. While the cost to
construct would be higher than for_ a frame unit, the proposed facility would be better able to |
serve as a back-up supply, due to the quick-start capability of aeroderivative turbines. For .a

~ peaking unit, the ability to run for only a short titne, and to avoid idling while in reserve, could

13 Of these approved peaking plants, the West Medway facﬂlty was not constructed, while

the Braintree facﬂlty was just recently approved.
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ﬁelp to minimize environmental impacts from operations such as noise and air quality impacts.
' The comparatively small size of the units would minimize long-term environmental impacts of
the facility such as land use and visual impacts.
The record shows that MEB has provided an explanation supporting construction and

operation of a quick-start, dual-fueled simple-cycle .ggneration fdcility given near- and longer-
 term mérket considerations, including a number of advantage_s associated with MEB’s decision to
propose using aerodenvatlve turbmes at the 16-acre site. |
| Accordingly, based on our review of record ev1dence regarding potentlal reliability and .
) dlvcr31ty benefits associated with the Operatlon of dual-fuel peaking capa01ty, the Siting Board -
- ﬁnds that construction of this prOJect 1ncludmg the selection of aeroderivative single-cycle
peakmg technology, contributes on balance to areliable, low-cost, dlverse regional energy

- supply with minimal ermronmental 1mpacts

IV. ENVIRONMENTAL IMPACTS
A Standard of Rewew

G. L. c. 164, § 69]% requires the Siting Board to determine whether the plans for
construction of a propesed generating facility minimize the envn'onmental 1mpacts_ of the
proposed facility consistent with the minimization of costs associated with the mitigation,
control, and reduction of the environmental impacts of tl‘le.proposed generating facility. _
In_order to maké this determination, the Siting Board assesses the impacts of the proposed 7
- facility in several areas preééribed by its stdtuté, including air Quality, water r;:soﬁrces; wetlands,
solid wasfe, visual impadts, noise, local and regional land use, and cumulative health, and ' ‘

‘determines whether the applicant’s description of these impacts is accurate and complete.

The Siting Board notes that MEB provided significant information regarding the region’s
forecasts of energy and peak capacity demand, and the potential growth of reliability
must-run agreements within the New England region. The Siting Board notes that
sources of such information are stale, and have been supplanted more recently by
forecasts that present a different conclusion. However, given the Siting Board’s findings
in this section, based upon reliability and diversity benefits of dual-fuel peaking
_generation, we need not and do not address the issues related to regional demand
forecasts and reliability must-run confracts.
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G. L. c. 164, § 691%.1516

The Siting Board also assesses the costs and benefits of options for mitigaﬁng,
contrdlling, or reducing these impacts, and determines whether miti gation beyond fhat proposed
by the applicant is réquircd to minimize the envirbn_mental impﬁcts of the proposed facility

consistent with the minimization of costs associated with the mitigation, control, and reduction

- of the environmental impacts of the proposed generating facility. Compliance with other

agencies’ standards does not establish that a proposed facility’s environmental impacts have been
minimized. -

Finally, the Sitfng Board assesses any tradeoffs that need to be made among conflicting

-environmental impacts, particularly where an option for mitigating one type of imipact has the |

effect of increasing another type of impact. An assessment of all impacts of a facility is
necessary to determine whether an appropriate balance is 'ac_hie\fed both among cqnﬂicting
environmental concemns and betweén environmental impaéts and cost. A facility pfoposal which
achiéve's this balance meets the Siting Board’s.statutory requirement to minimize environmental

1mpacts consistent with mlmmlzmg the costs associated with the m1t1gat10n control and

‘reduction of the environmental impacts of the proposed generatmg facility.

B.  Air Quality

This section descﬁbes'base‘line air quality conditions, emissions and impacts of the

'proposed facility, and compliance with ex1stmg regulatlons The plant’s turbines would be
- primarily gas-fired, with no more-than 2300 hours of operatlon per year, total and with oil used -
' _as fuel no more than 200 hours per year (Exhs. EFSB-A-3; EF SB-A—IS(S—), App. A).

Combustion controls and an oxidation catalyst would be used to control carbon monoxide

G.L. c. 164, § 69]% includes “radiation impacts” in the list of generating facility impacts
to be reviewed by the Siting Board. However, since radiation is a property only of
nuclear power plants, radiation impacts are not considered in the Siting Board’s review of
gas-fired generating facilities.

The Siting Board also reviews in thls decision the environmental Impacts of the proposed
project with regard to traffic, safety, and EMF.

¢
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(“CO”) and volatile organic compounds {“VOCs"); selection of natural gas and ultra-low sulfur
diesel (“ULSD”) as fuels would control sulfur oxides (“SOy ") and particulates; and water
injection and selective catalytic reduction (“SCR”) with ammonia would control hitrogen oxides

(“NOy”) (Exhs, EFSB-A-15(1) at 4-1 to 4-10; EFSB-G-1(S) at 5-10).

1. Applicable Regulations

MEB indicated that the principal air quality regulatory programs that apply to a new

- facility are: the National Amblent Air Quality Standards (“NAAQS“) U.S. Environmental

Protection Agency (“USEPA™) Prevention of Significant Deterioration (“PSD”) and New Source
Review (“NSR™) requirements, and New Source Performance Standards (*NSPS”) for criteria

pollutants; these programs are administered by the MassDEP and the USEPA (Exh. MEB-1,

‘at 4-3). All areas of the country are classified as “attainment,” “non-attainment,” or

“unclassiﬁed” with respect to NAAQS for the criteria pollutants nitrogen dioxide (“NO,”),
sulfur dioxide (“SO,"), lead, CO ground level ozone, and particulate matter; particulate matter
has two sets of standards — one for particles with a diameter of 10 mlCI‘OIlS or less (“PM, ”) and
one for particles with a diameter of 2.5 microns or less (“PM, ") (id. at 4-3 to 4-5).”” The
Company indicated that PSD reﬁuirements apply to any new source enﬁfting more than 250 tons
per year of any one of five criteria pollutants (“major source”) (Exh. EFSB-A-15(1) at 3-2);

NSR only applies to relevant emissions of criteria pollutants exceeding certain emission

- thresholds in 4 non-attainment area (Exh. EFSB-A-15(1) at 3-3); and NSPS apply to polhitants

on the basis of process or source categofy (id. at 3-6 to 3-7). According to the Company, neither

- PSD nor NSR applies to the project (Exh. MEB-I, at 4-5, 4-6). The Company stated that the
“NSPS for stationary bombustion sources larger than 10 million British thermal units per hour
(“MMBtwhr”) applies to the project (id. at 4-6).

" The Company indicated that the MassDEP has adopted several of these NAAQS limits,
as well as a 1-hour guideline for NO,, as Massachusetts Ambient Air Quality Standards
(Exh. EFSB-A-15(1) at 3-1).

[348]



bl b

Janall

EFSB 07-2 ' | - Page 24

MEB stated that to obtain the required Air Plan Approval from the MassDEP,

" Best Available Control Technology (“BACT”)* must be applied for each regulated pollutant

(id. at 4-7). The Company stated that VOC and NO, emissions are regulated as precursors to
ozone (id. at 4-6). The Company stated that, under the Acid Rain Program, the USEPA allocates

- S0, emission allowances to existing power plants and requires new plants to purchase

allowances for their SO, emissions_ (Exh. EFSB-A-15(1) at 3-4). In addition, the MassDEP has a

policy regarding allowable 1-hour ambient concentrations of NOz, for new major sources or

- modifications of existing sources (Exh. MEB-1, at 4-8).

2. Baseline Air Quality. -
MEB i_ndicated that it assessed backgrourid pollutant concentrations using recent data
from the closest MassDEP air Quality monitoring stations for each pollutant: stations in Lawrence

(for SO,), Chelmsford (for PM,,), Ha_yerhill*(fo‘r NOz)_, and LoweH (for CO); these stations arc

“located 5 to 27 kilometers from the site (Exh. MEB-1, at 4-10 to 4-12). Background

concentrations are shown in Table 2:

MEB stated that BACT is a standard that balances emission control benefits with costs; it
is based on the maximum ‘degree of reduction of any regulated air contaminant which the
MassDEP determines, on a case-by-case “basis, is achievable taking into account energy,
ermronmental and economic Impacts (Exh. MEB-1, at 4-7).
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(Exhs. MEB-1, at 4-5, 4-10 to 4-12; EFSB-A-9)

Highest annual average concentration, among 2004, 2005, 2006.

Highest of the second-highest concentrations in a- year, among 2003, 2004, 2005.
Highest annual average concentration, early 2005 to 2006. ‘
Fourth highest concentration measured since early 2005.
Highest among values provided for 2004, 2005, 2006.
Highest annual average concentration, among 2000, 2001, 2002.

Highest of the second-highest concentrations in a year, among 2000, 2001, 2002.
Middlesex County is designated as unclassified, and treated as in attainment, for PM, .

~ Page 25
TABLE 2. Background Concentrations of Criteria Pollutants
Pollutant Averzfging Monitoring l};ej:if;:::ﬁ:gf NAAQS
Period Location ‘
_ pg/m’ pg/m’
Nitrogen dioxide (NO,) Annual® Haverhill 18.5 100
| carbon monoxide (CO) 8-hour® Lowell 27 9
| | 1-hour® Lowell 3.8 35
| PM,, © Annua] Cﬁelmsford - 17 50
24-hour* __ Chelmsford 34 150
PM,; Annual ® Lawrencé 10.—55 15
| . 24-haur® Lawrence 200" 35
sulfur dioxide (SO) Annual® " Lawrence 10+ 80 |
' 24-hour® - ‘Lawrence 55 365
3-hour® Lawrerice 135 1300,

MEB stated that Billerica is designated as being in attainment or is i.mclassiﬁed, and
treated as be’ing in attainment, for SO,, PM,,, PM, ;, CO, and lea_d (Exh. EFSB-A-15(1) at 3-2).

The Compziny stated that the entire Commonwealth, including the Billerica area, is currently

classified as a “serious” non-attainment area for the 1-hour ozone standard and in “moderate”

non-attainment for the 8-hour ozone standard (Exh. EF SB-A-I’_S(I) at 3-2).
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3. New Facility Emissions, Impacts, and Compliance

Evidence in the proceeding includes the Air Plan Approval Apphcatlon submltted to the
MassDEP on October 15, 2007 (Exh. EFSB-A-15(1)). MEB set forth the maximum potent1al

annual emissions for the project, based on the limited hours of operation proposed; provided a

BACT analysis, through which the air pollution control technologies were 's_elected; and provided

air pollutant dispersion modeling for NO,, SO,, -PMIO, and CO (id.). The Company stated that it
submitted an air modeling protocol to the MassDEP, and that the protocol was approved

(Tr. 4, at 378-379). The Company used the AERMOD model for its air plan apphcatlon :

“(Exh EFSB-A- 15(1) at 5- 10) In response to comments from BWG and/or the Town of

B1llenca the: Company supplemented its evaluatlon of pollutant dispersion by using the
CALPUFF model (Exh. BWG- A—38(S)(1))

MEB 1nd1cated that 1t seeks air perm1tt1ng approval from the MassDEP for as hlgh as
2_300 hours per year,, in order to obtain the operational flexibility for the facility to operate during

any sustained periods of exceptiotlal summer demand (Tr. 2, at 278-279) The Company

~ calculated its maximum potential annual emissions, based on 2300 hours of operatlon for NOy,

CO0, VOC, PM,O, ammonia, and SO2 (Exh. EFSB-A-15(1) at 2-3, 2-5). These calculated
emissions would be set as air permit limits. As noted in Sectlon LA, above_, however, the

Company expects that it will normally operate si gniﬁcently fewer hours per year. lThe‘Co.mpany

“asserted that, with a heat rate of approximately 10,000 BtwkWh, the pfcposed project would be’
.ahead of most existihg peakers in the queue, but behind baseload and combined cycle plants
 accounting for about 21,000 MW in New England, so that, based on the ec_ohomics, the facility
- would t'yp‘ically run .8.00to 1200 hours per year (Tr. 1, at 61 ~69). Recjuirements'for continuous

emissions monitoring would be set by the MassDEP, but the Company indicated that it expected
to install the Continuous Emissions Monitoring System to test for NO,, CO, and ammonia

(Exh EFSB-A-2). The CO monitor would directly measure CO, and would reflect general

combustion charactensucs @id.).

According to the Company, the project is subject to neither PSD review nor NSR,

dueto its low annual emissions relative to the criteria for these regulatory pro grams '.
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(Exh. EFSB-A-15(8) at 3-2 to 3-3). Maximum annual emissions, along with NSR and PSD

-criteria, are shown in Table 3:

| TABLE 3. MEB Project vs. Emissions Criteria

N/A  Not applicable; see (b} and (c) below. 7
. a.  Potential to emit from new units at 2300 hours per year (Exhs. EFSB-A-13; EFSB-A-15(1) at 2-3, 2-5, 4-1)..

Maximum | Nop Threshold | PSD Significant
Pollutant® Po.tgl.'t‘lal Criteria " Emission Rate ©
Emissions * :
' tons/yr tons/yr tons/yr.
Carbon dioxide (CO,) 428,775 N/A NA
Nitrogen oxides (NOy) 44 50 250
Carbon mbnoxide'tct)) 42 N/A 250
| Velatile organic compounds (vOC) 13 50 250
PM,, | | a1 N/A 250
Sulfur dioxide (SO,) 11 N/A 250
| Ammonia (slip) 25 NA N/A
Sulfuric acid (H,S0,) 9 N/A N/A

b. Non-attainment New Source Review (“NSR”) applies only in areas designated ston-attainment for the relevant
pollutants; in Billerica, NSR thresholds would apply only to VOC and NO, as ozone precursors; note that the
proposed facility would be below the thresholds for a serious non-attainment area (Exh. EFSB-A-15(1) at 3-3).

c. Prevention of Significant Deterioration review is required for each criteria pollutant that meets PSD significance

- criteria; note that the project is projected to be below these criteria (Exh. EFSB-A-15(1) at 3-2).

Notwithstanding the iiiapplicability of PSD and NSR to the project, MEB indicated that it
is required to conduct a BACT analysis for the MassDEP, in accordance with 310 CMR 7.00

(id. at 4-1). MEB stated that it proposes the following with respect to BACT: the use of natural

gas and U_LSD for fuel to control SO, and PM,, emissibns; the use of a low-NOy combustor,

water injection, and ammonia-based SCR fo_r NO control; and the use of combustion controls

and an oxidation catalyst to control both VOCs and CO (id. at 4-1 to 4-10). Based on these

controls, the Company projected stack emiséion concentrations that it commits will not be -

exceeded; these concentrations correspond fo the annual emission rates shown in the above table.
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The control methods and the concentrations, in parts per million (“ppm”) by volume, as
presented in the evidentiary record, are shown in Table 4:
TABLE 4. BACT Emissions Summary for MEB Project
On Natural Gas On ULSD Control Methdd
Pollutant _ T -
o ppm Ib/mmBtu ppm - Ib/mmBtu
L S . ‘ _ : Water injecfior_x & Selective:
,NQX 3.0 (.0091 50 ‘0.0091 Catalytic Reduction
co 50 0.011 . 50 | 0012 Combustion controls &
S . - : Oxidation catalyst
a a - Combustion controls &
vVOC 2.5 0.0031 4.5° 0.0059 " Oridation catalyst
MM, | - o
Particulate | N/A | Q.Ol N/A | 0.035 Fuelr selection
so, | na 0003* | NA | - 00017° Fuel selection

(Exhs EFSB-A-IS(I) at 3-3,3-4,4-1)
N/A Not.applicable; these pollutants are not measured on a volume-to-volume basis.

a.

‘At the Siting Board meeting of November 13, 2008, the Company indicated that, while it had -

originally proposed the emissions listed, it was revising its proposal to reduce the volumetric
gas-fired NOy limit from 3.0 ppm to 2.5 ppm (at 15% oxygen); to reduce the gas-fired VOC limit
for gas from 2.5'to 2 ppm (at 15% oxygen); and to reduce the ULSD-fired VOC limit from 4.5 ppm
t0 2.5 ppm (at 15% oxygen). Se¢ November 13, 2008, Siting Board Meeting Tr. at 35-36. These
changes are-not reflected in the evidentiary record, nor are they understood to be rcﬂected in
Tables 1 and 3, above, and Table 5, below.

Calculated for naturaI gas with a sulfur content not exceeding 1 grains of sulfur per 100 standard

cubic feet, and ULSD fuel with a sulfur content of 0.0015 percent. The sulfur content of natural gas
is con31derably lower than 1 grain per 100 standard cubic feet, but the fuel quality is not specifically
controlled by the Company, so a conservative value was used (Tr. 1, at 10; Tr. 3, at 330-332).
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MEB indicated that it used the AERMOD dispersion model” approved by the USEPA,
supplemented with the CALPUFF model,” to evaluate projected ambient air quality impacts for
its proposed project (Exhs. EFSB-A-15(1) at 5-10; EFSB-A-38(S)). Using the proposed.

facility’s potential emissions at their maximum limits, the Company modeled their dispersion

using actual historical meteorological data, along with building and stack configurations and
digitized local topographic infoﬁnation (Tr. 3, at 320-328). Meteorological data from 2000
through 2004 at Lawrence Municipal Airport, located”20 kilometers northeast of the Baker
Commodities site, was used for the modeling (Exh EFSB- A-15( 1) at 5-3, 5-4). AERMOD
predicts concentrations based on a model in which turbulence causes pollutants to disperse 1nto a
Gaussian distribution laterally across a straight-line downwmd track of the plume from each

stack (Tr. 3, at 326-328). As aresult, the Company indicated that AERMOD is not able to model
dispersion under calm conditions (id. at 40b-40 1; Exh. BWG—A&?). Hours with reported wind
speeds of less than 1 meter per seeoﬁd were omitted from the AERMOD calculatioh of

_ maximum and average conditions (Exhs. EFSB-A-15(1) at 5-4; BWG-A-38; Tr. 3, at 446-447).

CALPUFF was designed to be able to cvaluate dispersion under calm and other conditions
{(Exh. BWG-A-38(8)). The Compaﬁy stated that in this case, the CALPUFF model results are
generally oomparable to the AERMOD model resulfs (Exh. BWG-A-3 8(S)(1)). As the proposed
stack heights are lo_W'er than the “Good Engineering Practice” (“GEP”) fohh_pla stack height of
32 meters (105 feet), building downwash effects were considered in the air rﬁodeiing
(Exh. EFSB-A- 15(1) at 5-10). | ‘ |

As part of its evaluatlon MEB compared the modeled. dlspersed fac111ty emission
concentrations to Significant Impact Levels (“SILs”) defined by the USEPA and the MassDEP
for criteria pollutants (id. at 5-11 to -5.-_1 8). Among the criteria pollutants, modeled 24-hour PM,,

19 ' Gaussian models such as the AERMOD model do not calculate concentration estimates

during hours of calm winds because of the nature of the mathematics in the model
(Tr 3, at 398).

2 While AERMOD is a steady-state plume model, the CALPUFF model is a non-steady

state puff model that simulates the effects of time-varying meteorological conditions on
pollution transport. http://www.epa.gov/scram001/dispersion_prefrec.htm
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concentrations ranged up to 7.82 micrograms per cubic meter (“ug/m’ ™), éxceeding the SIL of -

5 pg/m’ on a few days at some locations within 5 km of the faciiity (id.). For non-criteria

‘pollutants, the Company compared the modeled dispersed facility emission concentrations to

Allowable Ambient Levels (“AALs”) and Threshold Effects Exposure Limits (“TELs”)
established by the MassDEP (id. at 5-18 to 5-19). Among the non-criteria pollutants, MEB
indicated that none exceeded TELS or AALs (id.). Based on the comparisons of both criteria and
non-criteria pollutants, MEB ﬁredicted that only partiCuIafes from the facility would exceed SILs,

AALS or TELs (id.).

 Asafollow- up analysxs to the calculation of a dispersed facility partlculate emission

* concentration in excess of the 24-hour SIL for PM,,, the Company modeled the addition of

paniculzites from the facility to the maximum measured 24-hour background concentration
(42 pg/mr’) from the Harrison Avenue monitor in Bostbn plus particulﬁtes that would be emitted

from (1) facilities with the potential to emit 100 tons per year of particulates within 10 km of the

facility and (2) facilities with the potentiél to 'er.nit 1000 tons per year of particulates within
© 20km of the facility — a total of twenty-one emitters (id. at 5-7 to 5-13; Tr. 3, at 322). For the
‘times and locations 'that the SIL is exceeded by the facil‘ity the total modeled PM 1o Tanged

from 47.5 to 51.6 pg/m’, ‘which is lower than the NAAQS of 150 p.g/m (Exh EFSB-A-15(1)

at 516 to 5-18).

Modeled impacts of the propoéed facility on ambient air are shown in Table 5:

2 MEB also projected that the maximum contribution of PM, ; from the fac111ty, when

combined with the monitored background concentration, would result in a total fine
particulate impact of 30.7 pg/m’ on & 24-hour average, and 9.79 pg/m’ on an annual
average, each less than the respective NAAQS of 35 pg/m? and 15 pyg/m®

(Exh EFSB-A-15(1) at 5- 12)

[355]



Junil L

EFSB 072 Page 31
TABLE 5. MEB Project Emissions Impacts * _
Pollutant | Averaging’ Project - S]i Maximunir NAAQS | Comparison
' Period | Maximum Cumulative '
Concentration Impact
pg/m’ pg/m’ pg/m’ pg/m’ ,
NO, ~ Annual 0.037 1 - Below SIL
co 1-Hour 10.8 2000 - Below SIL
€0 8-Hour 57 500 . - Below SIL.
. | | ‘ : " Exceeds SIL
f;ﬁ"‘)ﬂa‘c 24-Hour 7.82 5 50.8"° 150 but w/in
£0. . NAAQS
Particulate . S
M) rAnnual 0.05 1 - Below SIL |
Particulate . - e w/in
| (PMz.s)'_ 24-Hour 2.83 NFS 30.7 | 35 NAAQS |
Pérficulate c w/in
®M,  Annual 0.05 NFS | ‘.9.779 15 NAAQS
SO, 3-Hour 208 25 ; Below SIL
1so, 24-Hour 0.76 5 - Below SIL
S0, Annual 10011 1 . " Below SIL

(Exh. EFSB-A-15(S) at 5-11, 5-12). :
NFS No federal standard; because no Federal SIL is cstabhshed for PM2 5s MEB added prOJect ambient
impacts to measured background levels.

~a. Annual average impacts are based on 2100 hours on natural gas and 200 hours on oil.
'b.  Project plus monitored background plus modeled interactive sources. For the highest modeled

cumulative impact for PM,,, the project impact component was 5.95 ug/m
Project plus monitored background. :

4, Offsets and Allowances:

c.
"d. 98" percentile modeled concentration (Exh. BWG-A- 54).

MEB stated that it would secure allowances for the SO, it emits from existing power

plants-(Exh. EFSB-A-15(1) at 3-4). MEB indicated that it would be subject to the NOy

monitoring, reporting, recordkeeping, and allowance trading requirements of the Clean Air
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Interstate Rule (“CAIR”), which was scheduled to be implemented in Massachusetts in January * -

. 2009 for power generation facilities with a capacity above 15 MW, for ozone season (May to |

September) NO;; emissions; MEB indicated that CAIR would superscde the NOy budget program

(id. at 3-5 to 3-6).

MERB asserted that Massachusetts now has compr‘ehexisive regulation of carbon dioxide

(“CO,™) from power plants through the Regienal' Greenhouse Gas Initiative (f‘RG_GI”), which

‘applies CO, regulation to all power generation facilities 25 MW and larger (Exh. MEB-1,
“at 4-19). RGGI requires that CO, emitted by sub]ect facilities be matched W1th “allowances”

. and/or “offsets” of the same nommal amount (Exh EFSB—A 12). The proposed facﬂlty would be
| subject to RGGI (Exhs. EFSB- A-12; EFSB- A- 23) Referring to the Siting Board policy on COZ,

MEB asserted that the policy filled a regulatory gap in Massachusetts _that no longer exists
(Exh. MEB-1, at 4-20). Furthermore, MEB asserted that the Siting Board policy on CO, is now

- pre-empted by RGGI (id.). MEB stated that the annual CO, emissions of the proposed project
‘would be approximately 428,775 tons per year, and that the facility would comply with all CO,

requirements imposed by the MassDEP under Massachusetts 'reg'ulation (LL; Exh. EFSB-A-13).

5. Intervenor

BWG offered expert testimony on the issue of air quality (sec Exh. BWG-MB). BWG

_ contends that the Company’s view of a required BACT analysis is t00 narrow (BWG Bricf at 27).
Citing the high pollutant emissionis per unit of power produced by peaking pfants, BWG requests

.that the maximum annual hours the project would be allowed to run be reduced from 2300 hours

to appr0x1mate1y 300 to 1000 hours, which is the Company s estlmate of annuaI operations,

. further contendmg that 2300 hours per year exceeds typical peaking plant operatlon (id. at

28, 30). BWG ﬁ_.lrther asserted that the Siting Board should limit the proposed facility’s
operation to daytime hours, i.e., 9:00 a.m. to 5:00 p.m., when such peaking requirements are

expected to occur (Exh. BWG-MB at 1). Further, BWG-aeserted _that, iﬁ order to reduce PM, q,

80, NOy, and CO emissions of the proposed facility, the' Company should “commit to oil-fired

emission rates that are the equivalent to gas-fired emission rates or commit to the combustion of -

.natural- gas exclusivelf’ (id. at 6).
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In addition, BWG seeks a lower NO,, limit than proposed in the record, 2. 5 ppm rather

than 3.0 ppm, referencing a facility in Cahforn_la for which 25 ppm NO, was named (BWG Brief

at 31, citing Exh. EFSB-MB-7). Also, BWG argued that the Company should re-run 1ts air

modeling with a number of technical changes, in_el,i-lding using an air intake structure height of |
53 feet, rather than 50.4 feet; using meteorological data from Hanscom Field in Bedford, rather
than Lawrence Municipal Airport meteorological data; including interactive sources for PM'2_5§ |

and changing its characterization of the surface characteristics of surrounding land (BWG Brief -

at 32-34; Exh. EFSB-A-15(S) at 5-9).

6.. Analysis

The record shows’that natural gas is the expected primary fuel of the proposed facility and
tﬁat ULSD would be used at the proposed facility when oil is used as a substitute for natural gas,
thereby iimiting emfssions of SO, and particulate matter. The record shows that combustion
control end an oxidat.ion, catalyst would control emissions of VOCs and CO. The record shows
that NOy would be controlied by temperature regulation with Wat_er injection and SCR using -
ommoni_a. Further, the record indicates that emissions from the proposed facility would not |
cause local or regional air quality to worsen significantly, as compared to ambient conditions and

established air quality standards. Based on rhodeling analyses, ambient impacts would not eause

an. exceedance of the NAAQS However, the MassDEP Air Plans Approval process will further

evaluate compliance with air regulatlons

The modeled ambient air impacts for the facility were calculated for the proposed 80 foot
sfack height, Wthh would result in less wsual impact than the GEP stack helght of 105 feet.
MEB’s analysis shows most facility emission concentrations well below SILs, and combined
background _and facility emission concentrations below NAAQS. The proposed 80-foot stack

height contributes to minimizing air quality impacts consistent with the minimization of visual

‘impacts (see Section IILE, below).

The record shows that the proposed facility would have the potential to emit 43 1,65_0 tons

of CO, per year. In previous cases, the Siting Board haS'required mitigation of CQO, emissions.

Because, the recently promulgated Massachosetts RGGI regulations would apply to the proposed

[358]



]
i
;

il

EFSB 07-2 | - o  Page 34
Billerica facility, however, the mitigation of emissions that would occur under the prospective

RGGI reguIatiens for generation sources would fulfill the intent of the Siting Board’s offset

~ requirement. Since the Massa_chusefts RGGI regulations have now been implemented, the Siting

Board is not requiring a back-up plan for CO, offsets. .
With respect to BWG’s request to further limit the hours of operation, the Siting Board

does not conclude that doihg so would produce environmental benefits, but finds. that it could

‘increase electricity costs. Specifically, limiting the hours of operation of ih_is facility‘ would

necessarily require operating or increasing the operation of another i)lant‘ in the i'e'gion. Since

facilities 4re for the most part dispatched in the region in order of increasing costs, this could lead

toan increase in wholesale electricity costs. Further, given the preponderance of older, less

efﬁment units used for peak load dlspatch in New England, the Sltlng Board finds it at least as’
likely as not that the operation of alternative generatlon when the proposed facﬂlty 'S output is
restncted would i increase, rather than decrease em1ss10ns '

BWG has argued that MEB should be requlred to perform additional analyses for its air

- impacts analysis, and that NOX emissions s_hould be reduced. Specxﬁcally, BWG has argued that

NO, emissions should be limited to 2.5 ppm, rather than 3.0 ppm, that the air modeling needs to
be rerun for a possible discrepancy of 3 feet in the height ofa neighboring building, that PM,

interactive source analysis should be reqﬁired, and that air dispersion modeling should be run

using Bedford, rather than Lawrence meteorological data; The record in this case does not _
warrant the Siting Board’s réquiring a reduction of NO-X- stack emission concentrations from -
3.0 ppm to 2.5 ppm. However, we note that the COiﬁpany has subsequently stated that it would
corﬁmit to m'eeting'Zr.'S ppm. The Siting Board is also not persuaded that the Gther suggested

- changes warrant additional model_ing. The MassDEP, as part of its air plans review, will review

the Company’s air medeling procedures, and will :deter,lil_ine the fevels of NO, control that
constitute BACT. The Siting Board notes that the MassDEP’s deterr_nination of BACT
incorporates consideration of feasibility, cost, and environmental proteetion, and thus is generally
consistent with the Siting Board’s mandate to minimize both environmental impacts and the cost -

of mitigatiag or controlling such impacts. While further refinements may be required by the
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MassDEP, the project, as curfently proposed, represents a reasonable overall balance of

feasibility, cost, and environmental protection. Accordingly, the Siting Board finds that the air

quality impacts of the proposed facility would be minimized.

C.  Water Resources and Wetlands Impacts

In this section, the Siting Board addresses the water-related impacts of the proposed

facility including: (1) the water supply requireinenté and related impacts on water supply

- systems and on surface and subs"urface water levels and flow volume; and (2) the Water-relatk_ad
discharges from tI_le facility, including wastewater and stormwater discharges, and their related

- impacts; and (3) wetlands impa.cts; ‘

1. WaterSupply |

MEB indicated that water would be used at the proposed facility for a number of
purposésf for-iﬁj-ection to achieve evaporative coolihg of the combustion turbine inlet air in order
to increasé output when ambient temperatures are high; for ‘injection into the combustion Mbiﬂcs
for NOy; control; for washing turbines and equipment; for domestic type use; and for fire
protection (Exh. MEB-1, at 1-9). | ‘

MEB described four potential sources of project water: (1) treated effluent from the
adjacent Town of Billerica Wastewater Treatment Plant (“WWTP”); (2) Town of Billerica

-municipal water; (3)- site groundwater; and (4) water delivered by truck (id. at 1-9; Tr. 8,

at 1085). MEB Origir'lally"stated that it would use WWTP effluent as its primary source of water,
and that it would 'use.the Billerica 'municipal water supply as a backup (Exh MEB-1, at 4-25,
4-26). The Town of Billerica, however, now is planning to undertake modifications to its
WWTP over the next few jrears to improye its effluent characteristics, 'witll_operational changes.
projected to be completed sometime in 2010 (Exh._ EFSB-W--i-S,' at2,3; Tr. 7, at 1093; Tr. 9,

at 1251, 1252). As aresult, MEB decided to postpone use of WWTP effluent as a water source
until the WWTP modifications are complete, and to rely on Billerica municipal water until that

time (Exh. EFSB-W-15, at 3; Tr. 9, at 1252, 1253).
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The Company estimated water consumption for a 6-hour operating day as 180,000.
gallons per day (“gpd™), with'a‘ maximum of 720,000 gpd for continuous operation
(Exhs. MEB-1, at 4-27rev, EFSB-W—4; Tr. 2, at 248). According to a letter from the Billerica
Department of Public Works to MEB, Billerica couid_ supply up to 60 miI}.ion gatlons per year of
municipal water for process use for the proposed facility, as a 'b'ac.kup soutee (Exh. EFSB~
W-4(1)). As plans develeped to require municipal water as the lead source of wa.ter‘for a period,

MEB and the Town of Billerica arrived at a revised figure of 40 million gallons per year of

'municipal water for the facility (Exh. EFSB-W-15, at 3, 4).2- This corresponds fo approximately |

1500 h_ours per year-of operatien, less than the makimum proposed (id. at 4; see Section LA,

| Aabo've). The Company also would be restricted to taking no more than 180,000 gpd during the

months of June to October (id.).

_ In recent years, municipal water use in B111er1ca has been running at approximately
1 800 m11110n gallons per year (id. at 6; EFSB W- 15(5) at 10). The current water withdrawal
penmts from the MassDEP allow the municipal system to use 1,949.1 m11110n gallons per year
from the Concord River basin through 2011 '(Exh EF SB-W-15, at 7). The Company indicated
that it would ﬁnance and cause to be installed measures demgned to conserve 40 million gallons
per year of municipal water, if municipal water is provided as the principal source of Wwater prior
to completion of WWTP modlﬁcatlons (id. at 7, 8)

Pre-treatment of water would vary, dependmg on the source and eventual use of the water

' at the facility. Pre-treatment of WWTP efﬂuent would depend on the composmon of the

wastewater (id. at 9). Water for use in the turblnes would be de—mmerahzed usmg ﬁltratlon and

- jon exchange units, then stored ina 500 000~ga110n tank (Exh. MEB-1, at 1- 9) The ion -

‘exchange units would be regenerated off site ( _.). Water for general housekeeping and for fire

protection would be from the municipal water service, and stored in anoth'er 500 OOO-gaHon tank

(id.). Drinking water for staff would be delivered in bottles; addttlonal water would also be held

in ‘chemical toilets or the equlvalent (__)

22

The ﬁgure of 40 rmlhon gpd does not include water that may be used at the site by the
Billerica Fire Department (Exh. EFSB W-15, at 10).
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With respect to the current plan for using municipal water supply, the Billerica

- Department of Public Works had indicated that sufficient water is available for its use
. (Exh. EFSB-W-4(1)). MEB stated that in the event that water were unavailable from the

municipal supply, during the time before the Company turned to WWTP effluent, 20 truck
deliveries per day would supply the maximum rate of 180,000 gpd (Exh. EFSB-W-15, at 11).

‘However, according to the Company, the on-site water tank is sufficiently large to hold water for

multiple days, should-r‘municipal we_iter be temporarily unavailable (id.).

M. Alkhatib; the Director of Public Works for the Town of Billerica,” stated that in this
perticular instance, the Billerica Board of Selectmen ;vould be the aﬁthority granting a water
contract (Tr. 9, at 133 1-1332). The Company indicated thaf if has consulted with the Board of
Selectmen, but has th'reached a ﬁﬁel agreement (Tr. 8, at 1136-1137). The Compeny has
proposed, in consultation with the Town of Billerica and its corisultants, to mitigate the use of
Billerica municipal water By paying for water saving measures elsewhere in the Billerica system

(id.at1121,1 144; Exh. EFSB-W-15, at 8). According to the Company, such me_asures could

include instal_latien of water saving showerheads, sealing of leaking pipes, or other activities, but

the actual selection of measures would not occur until after the contract for water was signed

(Exh. EFSB—W-I 5‘(5); Tr. 8, at 1145). The water saving measures WOuld be designed to save

_40_mi11ion gallons per year, which is the maximum use allotted to the project, and would be

approved by the Town of Billerica and its consultants (Tr. 8, at 1121). The Company asserted

- that by reducing water and hot water consumption, the Company’s water saving measures would

have associated cost and energy savings benefits for residents, as,_well (id. at 1232;
Exh. EFSB-W-15). '

The Company indicated that it would pay the ToWn of Billerica at least twice as ‘much. for

* municipal water as for WWTP effluent (Exh. EFSB-W-15, at 8, 9). In addition, the Company
. agreed to finance and implemient the 40 million gpd conservation measures as well as capacity

_ improvements on the Town’s water distribution system required to serve the site (id. at 9, 11).

At the same time, the Company would incur higher pre-treatment costs using WWTP effluent,

S As noted in Section LB, above, Mr. Alkhatib was subpoenaed on behalf of BWG.

M. Alkhatib represented neither MEB nor BWG.
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compared to using municipal water (id. at 9). The Company indicated that it expected it would
have adequate incentives to switch back to WWTP effluent as its prlmary source after the
WWTP modifications were complete, provided that the physical layout of the WWTP
modifications allow a connection (Tr. 8, at 1090 to 1092; Tr. 9, at 1341). In addition, the

Director of the Billerica Department of Public Works, Mr. Alkbatib, indicated that the Town
- of Billerica would also be interested in switching the power plant to using W WTP efflueit
(Tt 9, at 1256-1257). '

~ The Company indicated that flow from the Billerica WWTP averages 4.4 million gpd into

. the Concord River, for which the estimated 7Q10* is 20.8 miltion gpd and the lowest monthly
flow in 70 years was 16 million gpd at the gauging station? (Exhs MEB-1, at 4-23; WG-W- 1;

EFSB-W-15(2)). As noted above, the Company indicated that project’s maximum water use is
180,000 gpd, and the maximum d1scharge is 30,000 gpd; in combination, the project would
reduce Concord River flow by about 1% during low. flow conditions (Exh. EFSB-W-15, at 8

Tr 2, at 224 -227). ‘The Company stated that net effects on the flow of the Concord Rwer would
be the same, regardless of whether municipal water or WWTP effluerit is used as the primary
water source for the pro_]ect (Exh. EFSB-W-15, at 8). In either case, the Company asserted that
the decrease in flow Would not be expected to resultin negatlve impacts to the Concord R1ver '

ﬂow (Exh. EFSB-W-15(2)).

2. ‘Wastewater and Stormwater Discharge
‘According to a letter from the Billerica Department of Public Works to MEB, Billerica
can accept up to 7 million gallons per year of process wastewater from the proposed facility

(i.e., averaging 20,000 gpd) (Exh. EFSB-W-_4(1)). With use of municipal water, MEB and the

o

25

The 7Q10 is a statistic representing the lowest seven-day average flow anticipated to
- occur on a river at an average frequency of once in 10 years (Exh EFSB W-15(2)).

The Concord River gauging station is 3 miles. downstream of the WWTP and the site and
the gauging station is 5 miles downstream of the Billerica water intake; the 7Q10 at the -
site was estimated to be 18.9 million gpd (Exh EFSB-W-IS(Z))
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Town of Billerica have determined that the maximum wastewater discharge to the WWTP would

be 30,000 gpd (Exh. EFSB-W-15, at 4).
~ MEB stated that although the fat:ility’s process wastewater would generally be clean
enough to dispose of directly to the Concord River, the C_ompanywould instead discharge_it to

- the Billerica WWTP (Tr. 1, at 93-95). However, the Company did not identify émy specific

changes in water quality of the river that would ensue (sec Exh. BWG—W-4' Company Reply
Brief at 26). The Company stated that it mtends to apply for an 1ndustr1al sewer connection
permit for process wastewater dlscharge (Exh. WG-W-2). The Company stated that the

| temperature of the water would be appr0x1mately the same as when taken from the WWTP

(Tr 2,at 251). The Company stated that the Billerica WWTP can handle the facility’s

_ wastewater except during periods of high flow in the town, such as rainy penods S0 durmg these

perlods the Company would hold effluent in a wastewater holdmg tank for later release to the
WWTP (Tr. 1, at 93-95). Accordmg to the Company, the holding tank is s1zed to hold the
effluent from several days of norral operatlon (_) |

" MEB stated that concrete containment areas would be installed under and around
clectrical e(iuipmént arid tahks ‘housing fuels and oi-lé, with runoff from these areas directed to

oil/water separators (Exh. EFSB-W-9). With'respect to the National Pollutant_Diécharge

- Elimination System (“NPDES”), MEB stated that it would operate under the general permit for

stormwater (Exh. EFSB-W-10). According to the Company, the facility would have 7. 5 acres of

1mpermeable surfaces, including bu11d1ngs concrete slabs, and the access road (Exh EFSB-

. W-8). The Company would manage runoff from these surfaces with recharge basins and

- vegetated infiltration swales (L_(L). A retention pond would be constructed towards the west end

bf the facility (Exh. EFSB-W-11(1)). The Company stated that the retention pond would be of

Sufﬁciént' volumc that calculated run-off from the 'facility as a whole would not exceed natural

' run-off from the site, in éither a 2-year, a 10-year, or a 25-year storm event (Tr. 2, at 222-223).

3. Wetlands'
The project would eliminate all or most of an isolated 0.4-acre wetland characterized by

the Company as a pit created by excavation (Exhs. MEB-1, at 4-30; EFSB-G-1(S) at 9-7). The
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Company argues that this wetland is locally protected but not subject to state protection

- (Exh. MEB-1, at 4-28 to 4-30, fig. 4.4-1; Company Brief at 46). The Company proposes to
replicate the filled wetland in an area to the north of the site (Exhs-. MEB-1, at 4-30;
EFSB-G-1(8) at figs. 9-1, 9-2; Tr. 1, at 23).

MEB indicated that there are two additional wetland areas immediately to the north of the

- proposed facility — one classifiable as bordering vegetated wetland, and one classifiable as

isolated vegetated wetland (Exh. MEB-1, at 4-29, 4-30, fig.4.4-1). The proposed project would
extend into the 100-foot buffer zones of these two wetlands (gl_) Work in thé area would
include relocation of the existing natural gas pipeline, ah_d construotioh of a,retainiog wall to
support the arca of the turbines (id. at 4-31). To mitigate any inipacts,' the Company would
install eroston and sedimentation controls between the limits of work and the adjacent -,wetlanos,
and use temporary sedimentation basins to control any material' eroded by storm water @).
The Company indicated that it would use standard protectlve measures to aveid causmg
contamlnatlon of the site (id. at 4-26)

MEB conducted Phase I and Phase II Environmental Site Assessments of the 16-acre site

~ (Exh. EFSB-G-1(S), App. I). The Phase I Assessment included a visual inspeot_ion of the

property, interviews with sélected individuals, a review of historical information such as aerial

photographs and fire i insurance maps, and a computer search of selected federal and state

| environmental databases (i (id. at App. I, 1-2) The Phase [ Assessment 1der1t1ﬁed as possible

sources of contamination, automobiles staged on the property, an above~grou_nd storage tank

located nearby at Jack’s Used Auto Paﬁs, and o 4.4-acro landfill on the Baker AC(‘)mmodities

_prOperty located north of the 16-acre site (id. at App. I, 4-5, 5-2,9-1). The Phase Il Assessment

was conducted to e'\(aluate potential soil and groundwater contamiﬁation from the automobiles
and the above- ground storage tank (id. at iv). Five soil borings were advanced on May 17, 2007,
in an area of the 16-acre site close to Jack’s Used Auto Parts (id. at App. I, 3-2, fig. 2). One soil

| sample was collected from each of the five soil borings; three borings were converted to wells

and groundwater was collected from each of the three wells; samples were analyzed for volatile
organic compounds and petroleum hydfoc_arbons (id. at App. I, 3-2 to 3-4). Petroleum
hydrocarbons were detected in two shallow soil samples (to 20 ppm), and 4-isopropyltoluene was
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detected in one shallow soil sample (at 3.3 ppm); concentrations were well below the most
applicable-MassDEP reportable concentrations (id. at App. I, 5-2). The Company ascribed these
results to minor surficial spills and stated that its Phase II evaluation for potential existing site

contamination found no existing contamination in the area of facility construction (id. at App. I,

6-1; Tr. 1, at 138, 161-162).

4, Intervenor

BWG argues that removal of 180,000 gpd of water flow would have a detnmental effect

. on the Concord RIVCI‘ (BWG Brief at 18). BWG highlighted some of the historical, cultural,

recreational, and poetic attributes of the Concord River (Tr. 6, at 967-970, 996-998). BWG
expressed concern that there is no aglreementinr place between the To'wn' of Billerica and the
Company with respect to water usage (BWG Brief at 22, citing Tr. 2, at 233).

With respect to wastewater, BWG challenged as an alleged discrepancy, Company

_ testlmony that wastewater returned to the Billerica WWTP would have ¢ approx1mate1y’ the same - -

temperature as water taken frorn the WWTP ‘versus Company testimony that “it does not have an
elevated heat level” (BWG Brief at 21). o
| With respect-to using municipal water es the primary sout'ce BWG made a number of
arguments. BWG argues inter aha that mitigation of impacts remains undeterminable and that
the Company has not secured an appropriate water resource, has not presented evidence that a
“reasonable mind” mlght accept as adequate to meet the burden of proof, and has not properly
addressed the Concord River as “Waters of the United States” (BWG Supljlemental Brief
at 4, 8). BWG claimed that the facility may be subject to MassDEP perrhitting under the Water
Managem'entAct, centrary to Cempany statements (id. at 7, 9). Furthermore, BWG argues that
contractual issues have not been finalized and that traffic issues cannet “be acuratelly addressed
unfil a Iegaliy tenable water resource is secured” (id. at 10-14). Also, BWG advocated for
restrictions on truck deliveries, and for entering into the record a detailed site plan withan

accurate scale (id. at 15). BWG argues that “complete and accﬁrate studies” of the Conipany’s

_ proposed conservation and water mitigation programs should be conducted prior to the Company
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and the Town of Billerica entering into an contractual agreement for water for the proposed

 facility (& BWG Supplemental Brief at 12).

BWG raised concerns about wetlands related to the potential for adverse effects from
existing soil contammatwn, and for contamination of drinking water (BWG Brief at 44-47).
In its response to the 'Company’s Initial Brief, BWG argues that “MEB has failed possibly

intentionally or unintentionally to submit documentation to proficiently respond to the
: : , :

‘ caprieious, arbitrary, and legally untenable statements asserted by the Company” (id. at 56).

5. Analysis

Power plant proposals Which‘ included the use of recycled municipal wastewater as the

" primary facility water supply have been reviewed in cases of facilities proposed for Milford,
' Charlton, and Brockton. Enron Power Enterprise Corporation, 23 DOMSC 1, at 142-179 (1991)
(“Enron Decision”) ; U.S. Gen Decision, 6 DOMSB 1, at 118:124; Brockton Power, LLC.

10 DOMSB 157, at' 28-40 (2000} (“Brockton Decision™). The Milford plant was a bas_eloed plant

located near the headwaters of the Charles River. Its water uptake was identified as 1.35 cubic

feet per second (“cfs”) (0 87 m11110n gpd) at a point where the deﬁned “low flow condition” of

the Charles River was 3 cfs(1.9 mllhon gpd). Enron Demsmn at 142 Cons1der1ng the reduiction

in stream flow volume at issue in the Milford case, the Siting Board reviewed modeling analysis

of river flow, waj:er quality, and aquat1c impacts and imposed restrictions on plant operation

' durmg low water flow. Enron Degcision at 142~179 The Charlton plant was to have an estimated

maximum use of up to 2.8 mﬂllon gpd U.S. Gen Decision at 118. The Brockton plant was to

use up to 1.65 million gpd. Brockton De01s1on at 29. The Charlton and Brockton fac111t1es did
not have water usage restrictions 1mposed by the Sltmg Board.

For the Billerica project, typical consumption would be 180, 000 gpd (based on 6 hours of '
oﬁeratlon per day), which is substantially less than the above cases and approx1mate1y 1% of the
lowest flow of the Concord River. Whether municipal supplies or WWTP‘efﬂuent is used, most
of the water used by the plant would be released into the atmosphere through the stacks, rather
than being returned to the Concord River watershed. However, based on the record, it is not

evident that, under foreseeable conditions, this diversion of water would have any observable
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effect on the flow of the Concord River. Likewisc, it is not evident that the wastewater stream
returned to the Billerica WWTP would cause problems with WWTP operation or with water
ciuality downstream of the WWTP. In addition, the record shows thaf stormwater ﬂows would be
managed to provide for separation of spilled oil and infiltration of runoff from impermeable
surfaces. |

If water mitigation projects agreed to by the Company, the Town, and the Town’s

_ consultants work as designed, 40 million gallons of water per year would be saved in BiIlérica,_

which is likely to be more than the aﬁioun_t of water used by the project, for which the 40 million
gallon figure is a maximum. “The Siting Board directs the Company to file a notice of project

change with the Siﬁng- Board if the Company antiéipates using more than 40 million gallons per

- year of municipal water. The project would pay standard rates for the use of that water to the

Billéric_a Department of Public Works, but the total revenues of the town for water use could be
partly offset by the amount to which the water mitigation project lowers other customer billings.

The record shows that the water mitigation program would not be designed or

" implemented prior to any Siting Board approval of the generation project.- 'However, the program

design would be ﬁﬁalize_d before any construction. Therefore, the Siting Board directs the

.Company, prior to coﬁstructib_n, to make a compliance filing showing (a) that the Company has

executed water supply contracts with the Town of Billerica forthe water volume described in the

record, and (b) that consumption of Billerica municipal water, other than water for domestic use

and for fire protection, will be mitigated by‘Cor‘npany progr_ams'd'es'igned to sqvfe 40 million

gallons per year, based on estiméted savings from planned measures as set forth in an agreed

plan. The Siting Board aIso directs the Company to file a notlce of pro;ect change with the S1tmg

: Board if the Company is unable to executc a water-supply agreement with the Town of Billerica.

The record indicates that both the Blllenca Department of Public Works and MEB would

like to revert to the orlglnal plan of using WWTP effluent, once the WWTP reconstruction is

_ finished. However, reversion to the use of WWTP efﬂucnt is not assured. The Siting Board

agrees that use of WWTP effluent would be preferable, once WW IP. reconstruction is

- completed. Int order to minimize impacts on potable water supplies, the Siting Board directs that

the Cbmpany revert to the use of WWTP effluent as the primary source of water for the project
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within one year of the completion of WWTP reconstruction.” The Siting Board directs the
Cofnpany to file a notice of project change with the Siting Board, if such timely reversion is not
effected for any reason.

The record shows that truckmg water to the site would generally be unnecessary.
The record also shows that the Company would prefer to use water delivered by pipe from the
Town of Billerica. Delivery by truck is riot expected under normal conditions.

Whlle the record does not indicate the precise temperature of water that would be

returned to the Blllenca WWTP, it does mdlcate that the water that is returned to the WWTP

“would not have been used for cooling. The tempel_'ature of water used for washing surfaces may

vary with changes in soil and ambient temperatures; however, this would normally also be the
case for municipal sewage and there is no indication in the record that temperature variation of -
wastewater from the facility would adversely affect the Billerica WWTP.

. The record indicates that only minor localized existing contamination was found near

* Jack’s Used Auto Parts. The record indicates that the wetland to be eliminated would be

replicated. -The record indicates that the Company would use standard measures to. mim'mize its
1mpacts on other wetlands in the area, and that the Company w111 comply with other agency

requirements. Based on the record i in this case, 1o add1t10na1 wetland mitigation measures would

be requlred beyond those which the Company 1dent1ﬁed as necessary to comply w:th wetland

regulatlons ‘ ‘

‘The Siting Board has evaluated the impact of the proposed plant on water quality and
flow in the Concord River, the 1mpact ofthe proposed plant on_mumclpal water and wastewater
facilities', stormwater impacts, and the,impact of the pr_oposed—lfacility on wetlands. In
conjunctio_n with its evaluatiort, the Siting Board has established fourconditiotls —.one requiring
documentation of water supply mitigation, one requiring reversion to use of WWTP effluent, one
reouiring a project change ﬁiing'if the Company enticipates using more than 40 million gallons
per year, and one requiring a project chang_e filing if the Company is unable to settle a water
supply agreement for municipal water. Based on the record, 'sﬁrfaoe water impacts, municipal -
system tmpacts, stormwater impacts, and wetlands impacts would_ be moc_lest, and further |

mitigation is not warranted. Accordingly, the S'iting Board finds that, with the implementation of
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the above conditions with respect to water supply, the water resources and wetlands impacts of

the proposed facility would be minimized.

D.. Solid Waste
1. Company

MEB did not itemize solid wastes that would result from facility construction; however,

"MEB asserted fhat conétrﬁction ,wéSte material Would be fecycled “Wheh. possible”, while the

remainder would be transported to an approved solid waste facility (Exh. EFSB-SW-1). MEB
stated that spent SCR and oxidétion cdtalysts would be retumed to the manufacturers for metats
reclamation (Exh. EFSB-SW-4). Deminera'lizér regeneration wouid alsb occur off site (id.).
The Company indicated that there would be no accumulation of ash from burning fuel

(Exh. EFSB-SW-2). Thé Company stated that there would be 'é small waste stream associated
with on-site material repair and replabement, amounting to less than 5 t’o‘ns‘p'er year (id.). The

Company committed to placing recycling containers throughoilt its facilities (Exh. EFSB-SW-3).

2. Analysis. | |
The record shows that MEB would arrange for proper disposal of solid wastes generated

by construction of the proposed facility, including recycling where feasible. The-record shows

“that solid wastes generated by operation and maintenance of the pmposed facility would be

relatively minimal, and would likely amount to 5 tons of solid wastgs per year for off—site, |

“disposal.

The Siting Board nk_)tes that the proposed facility is a peaking facility that will be

prirha_rily gas-fired, thus likely to produce less solid waste than a cqmparablle peakirigr or a base

unit primarily fired with oil or other combustible fuel. Furthermore, backup oil firing will not

generate bottom ash, and the Company will truck demineralizer rjesinsr off site for regenei'ation.
The Siting‘Boardrnbtes that the Company’s commitment to recycle, where possible, solid

waste from construction, maintenance, and operation of the propbsed facility would éoﬁtn'bute to

-minimizing the solid waste impacts of the proposed facility. ‘Hdwever, the Siting Board seeks to

remain informed regarding the plﬁns and effectivéness of recycling efforts. Therefore, in order to
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minimize solid waste impacts, the Siting Board directs the Company, prior to tl_le commencement
of operation, to provide to the Siting Board a rccycling plan, and to report on the Company’s
recycling rate for construction debris and its anticipated recycling rate for opérational wastes.
Accordingly, the Siting Board finds that, with 1mplcmentation of the above recycling condition,
the solid waste 1rnpacts of the proposed facﬂity would be mimmlzed

“E. Visual Impacts -

1. Comp any
The proposed fa0111ty would mclude six 80-foot h1gh 12- foot diameter stacks

(Exh. MEB-: 1, at 4-57rev). The heights of three ancﬂlary transmission towers would be on the

“order of 100 feet (Exh. EFSB-G-1(S) at 7-2). Other Structu_res, such as storage tanks, would be

53 feet tall or less (id. at 7-1; EF SB-RR-21; Tr. 1, at 11). The facility location is currently largely
wooded, and thcse woods extend at least a short distance beyond the 31te boundary in most or all
directions (Exbs. EFSB RR-Z(l) BFSB RR-12(1))

The Company asserted that the ex1st1ng wooded margms would pr0v1de screening for the
proposed facility (Exh. EF SB-RR- 20). However, the woodland buffers are not within the control -
of the Company (Exh. EFSB;V-'l ). ‘Maps and photogr_aphs'indicate'that there is a 20-foot wide
strip of mixed mature woodland locatocl between the lﬁ;acre site é.nd the _nearby MBTA railway
line, on land owned by PanAm Railways, and that this strip is drit_ical for maintenance of visual
screening as it is lo_catcd betwe_cn thc proj ect site and residential -'ri"eig‘hl)oi'si to the east and |

southeast of the site (Exhs. EFSB-RR-lz; EFSB—RR-17). The Company stated that this PanAm

Railways strip is.“likely’ > to remain in place indeﬁhitely (Exh. EFSB-RR-20). However, MEB

did not propose to implement 'éinyactivity to protect the vegetation on this parcel.

MEB stated that a plume would be sorlietimcs visible from fh_e facility, cspecizilly during
cold weather (Tr. 2, at 273}. On the other hand, the Compaiiy asscrted that residents would not
see the proposed facility, and.'that, if residents did look hard to ‘see the facility, visual impacts
would be limited (id, at 270, 274-275). MEB provided photographs from several vantage points,

with a computer aided indication of the facility showing thal the facility would not be visible
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from the photo vantage points, under the conditions reflected in the ph(l)tos.z'5 One photo ﬁom
Billerica Avenue to the southeast, for example, indicates that small deciduous second-growth
vegétation near Billerica Avenue blocks views towards the facility inlleaf-‘on conditions

(Exh EFSB-G(S) at ﬁg 7-3).

Subsequent to questioning from Mr. Llnek BWG, and Siting Board staff, however, the
Company described three potential landscaping visibility mitigation plans. In the first plan, the
Company wouid contact owners of residential properties to the east of Billerica Avenue that are
largely devoid of trees, and would propds_e planting of evergreen trees between residences and
fhe facility; exact locations and s'_pecies sclecti_on would depénd on landowner preferences and
horticultural suitability (Exh. EFSB-RR-20). In the second plan, the Company would dbtain
easements to ensure that existing vegetation would remain on propérty between the MBTA
railway line and Billerica Avenue, south of Town F arm Lane (opposite the former Reardon
warehouse) (id.). According to the Company, ‘this option could include pianting evergreen trées

at irregular intervals determined in the field to provide the most effective screening from specific

residential sight lines (id.). This second plan evolved into a 3-year option agréemen_t to-dcquire

the property directiy,’ which the Company would exercise if the project goes forward (Ekh.
EFSB-RR-24). As a third plan, the Company described an option of planting a single row of
conifers along part of the eastern edge of the site (Exh._ Linek-RR—I). The Company’s plans do

not indicate, however, that there is unused space between its development and the adjoining

woodland, in which such a row of conifers would be established (id.).
According to MEB, three types of hghts are proposed for the facility for normal outdoor
use: 250-watt high-pressure sodlum vapor streetlights, pointing down from 30 feet above the

ground; 150-watt high-pressure sodium vapor floodlights, pointing outwards from 20 feet; and

100-watt wall packs installed at 12 feet above the ground (Exh. EFSB~V—6).

The precision of these photo simulations is not clear. ‘One such photo (Exh. MEB-1,
at fig. 4.11-7) appears to show that the visible horizon would extend under the fac111ty
The Company elected not to perform a balloon v1s1b111ty demonstration that was
requested by BWG (Tr. 2, at 276).
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2. Intervenor

BWG mtroduced photographs indicating that to the southeast there is only 11m1ted

 vegetative screening between the location of the proposed facility and some residences

(Exhs. BWG-2(A-H); EFSB-RR-12). BWG argues that MEB “maneuver[ed] around the facts

through selective _wording,_ vague submissions, [and] omissions,” and submitted photographs

‘taken from locations immediately behind vegetation, so that in the photographs, the facility is |

screened by vegetation in the foregrouﬁd, thereby under-representing the visual impact of the

_pr0plo,sed projebt from nearby locations that are not directly behind vegetation (BWG Reply Brief -
at 59-60). BWG also r:naintafms' that the visual impacts of the proposed ,faéility are “questionable

and highly subjective to change” in light of the Company’s testimony that it would describe its
site layout drawing as 85% final (BWG Brief at 50, citing Tr. 1, at 50).

3. Analysis - .
In prior generating facility decisions, the Siting Board has required proponents to mitigate
visibility of the faCility and the associated stack by providing sclective tree plantings arid other

reasonable miﬁgatidn upon request (by property owners or local officials) in all residential areas

| within a set distance up to one mile from the proposed stack location, 'IDC Decision, 9 DOMSB

225, at 63-66; Nickel Hill Decision, 11 DOMSB 83, at 78 In some previous cases, the Siting

Board has required off-site mitigation, such as provision of selective measures on request or

other specific mitigation plans, focused on specific nearby residential areas. Braintree Decision

at 33-34; NickélHill Decision at 78. Cases in which the Siting Board required mitigation

focused on specific areas include (1) sites not'warranting wide-area (i.e., 360-degree) mitigation
éiven pi'e-existing e-xtent' df heavily urbanized or industrial development including pre-existing
power plant use in some du'ectmn Braintree Decision at 33- 34; Sithe Mystic Development, LLC
9 DOMSB 101, at 49-50 ( 1999) (“Sithe Mystic Decision™); Sithe Ecjgl Development, LLC,

10 DOMSB 1 (2000) (“Sithe Edgar Decision™), at 11-12; and (2) sites warranting added or

specific mitigation in“particular directions based on openness or other sensitivity of areas to

.v151b111ty impacts. U.S. Gen Decision, 6 DOMSB 1, at 139-141; ANP Blackstone Demsmn

8 DOMSB l,at 182-183.
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The MEB facility is physwally smaller and shorter than some of the baseload facilities

- which the Siting Board has reviewed for visual impacts. Therefore, far-field visual impacts are

likely to be minor, if any. The record in the present case demonstrates that there could be only

limited visual screening between the facility and the closest neighbors to the southeast. While

‘the Company provided an option for off-site mitigation on residential properties, on an upon-
~ request basis, space constraints may limit the effectiveness of such screening. Nearer the site; a

critical piece of screening is existing woodland controIled by PanArn Railways. It ts unclear

whether the Company could obtain an easement to ensure that vegetatlve screenlng is preserved

* on this strip. Accordingly, the Siting Board directs the Company to pursue dlscusswns with

" PanAm Rallways to obtain an easement for the life of the MEB prOJect to mamtam existing

vegetatlon immediately east of the plant The Company shall report to the Board on the results of

. discussions with PanAm Railways with respect to vegetation on thatrproperty, by providing the
7 Siting Board a progress report on April 1, 2009, and every three months mereaﬁﬂ, pending _
resolution. The Siting'B'oai'd'also directs the Company to plant two staggered rows of spruce |

- tfees, ﬁo'shorter thah 10 feet, each, anng the east side of the 16-acre site. In addition, the Siting

Board directs the Company to acquire the optioned parcel located east of the MBTA railway line,

~ south-of Town Farm Lan.e, and west of Billerica Avenue. The Company shall plant evergreens as
. setforth in the Company’s description of visual mitigation options using spruce trees, shall

maintain the existing trees and added plantmgs, and shall refrain from removmg any healthy trees

that mltlgate or could mitigate visual 1mpacts

' Conslstent w1th S1t1ng Board precedent concerning the minimization of visual impacts,
the Siting Board also directs the Company to provide, as requested by individual property owners
or appropnate mun101pa1 ofﬁcmls reasonable off- 81te mitigation of v1sual impacts, mcludmg

shrubs, trees, window awnings, or other mutually agreeable measures that would screen views of

. the propoéed generating'.facility and related facilities at affected residential properties' and

* roadways up to one-half mile from the site where residents experience changed views. In

ifrlpletﬁenting this réquirement, the Company: (i) shall provide shrub and tree plantingé,
window awnings, or other reasonable mitigation on private property, only with the permission of

the propeﬁy owner, and along public ways, only with the permission of the appropriate municipal
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officials; (2) shall provide written notice of tlﬁs requirement to appropriate officials and to all

owners of property within one-half mile of the site, prior to the commencement of construction;

(3) may limit requests for mitigation measures from local property owners and munijcipal

officials to a specified period ending no less than six months after initial operation of the facility;

~ {4) shall complete all agreed-upon mitigation measures within one year after cempletion of

construction, or if based on a request filed after commencenient of construction, within one year
after such request and (5) shall be resp0n51b1e for the reasonable mainteriance and replacement
of plantlngs as necessary, to ensure that healthy plantmgs become established.

The Sltlng Board also directs the Company to maintain the good appearance of the

facﬂlty, lncludlng the stacks and on-site. landscapmg, for the life of the project.

Accordingly, the Siting Board finds that with the implementation of the three above-

 described visual mitigation conditions, the visual impacts of the proposed- project would be

minimized.

F. Noise Impacts
1. Company
MEB measured existing sound levels in the vicinity of the proposed facility at several

locations. Ainbient sound levels were measured over various lengths of time up to seven days

| (Exh. EFSB -A—15(S) at 6—-6). For its analysis, the Company first derived from the measured data

* hourly Lo, noise levels as an indicator of background noise over the daily cycle.” Tnorderto

avoid unusually quict hourly periods that may have occurred during seven days of continuous -
monitoring, the Compény then selected the Ly, sound level for the one hour that was exceeded by |

90% of the hourly L,, measurements taken over one week (“10™ percentile Lyy”), to ‘repfesent

‘ambient background for the Company’s analysis (Exh. MEB-1, at 4-51). The Company asserted
that this statistic represents a conservative estimate of the typical background sound levels duﬁng _

~ the quietest night-time periods (id.).

7 Ly, noise is the sound level exceeded for 90% of each hour, and is used to represent

background or baseline ambient sound level.
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The Company modeled the propagation of noise from the proposed facﬂlty The noise

modeling is based on noises generated by facility equipment, mcorporatmg several noise

mitigation measures. These measures include “base noise control packages” for the inlet filters
and for the generator, additional silencers for the stacks, increased steel thickness and additional

s‘ilencer_s for the SCR housing, and a ten-foot sound wall extending through much of the site

'(Exhs. EFSB-A-15(S) at 6-16, 6-17; EFSB-RR-3). For the closest residents, the proposed .

10-foot sound wall would reduce noiee from the tL_lrhines, SCR housing, and lube oil skids, but
the wall would not block noise from the stack tips-or from the transformers (Tr. 1, at 56-57,
Exh. EF SB-RR-1 6(1)) The noise propagation model mcorporated effects of dlstance

topography, building reﬂectlons atmospherlc attenuation, and ground attenuatlon (Exhs.’

'EFSB-A-IS(S) at 6-12; EFSB-N-10). The n01se model assumed nio absorption of facility noise

by vegetatlon and full reflection, i.e., zero attenuatlon by the surface of the Concord River (1d
Tr. 1, at 123). ' . ' '
Comblmng amblent noise data with modeled fac111ty noise propagat1on the Company

estimated increases in sound levels from facﬂlty operahon at specific receptor locations.

* According to the Company’s modeling, noise impacts would be high in adjacent unde\feloped

land zoned for industry (Exhs. MEB-1, at 4-59rev; EF SB-A-IS(S) at 6-15, fig. 6-9). The noisiest
locations would be along the edges of the site, with facility noise projected to be 66 A-weighted

decibels ..(“dBA”) and 64 dBA along the north and south property lines, respeetiirely

(Exh. EFSB-A-15(S) at 6-15). This would create increases of 28 dBA and 26 dBA, respectively,

“above ambient levels, using night-time Ly, measurements as the baseline (id.). The Co,nipany

, mgues thatthe MassDEP limit on off-site noise increases;'_ 10 dBA, is intended to protect

sensitive neighboring receptors and residences, end ‘suggests that there would be no purpose

- served by enforcing the limit at the project property line (Company Brief at 54).

Among residential receptors, MEB identified the nelghborhood to the southeast as the
primary area of concern (Tr. 1, at 42-43). In thlS area, operatlonal fac111ty noise would be
approximately 45 dBA (Exh. EFSB-A-15(S) at 6-20) Noise increases would be greatest if the
facility operated at might, but according to MEB, electricity market condltlons are such that mght- ‘

.7 ‘time operations would be rare (Tr. 1, at 104—105, 108, 111). Using the 10" percentlle Ly, as the
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metric for background noise, MEB identified 41 dBA as the night-time ambient background

noise level at the nearest residence to the southeast (Exh. EFSB-A-15(8) at 6-5, 6-15). The

Company projeoted that nigﬁt—time sound levels would increase 5 dBA above the 10th percentile
Ly of 41 dBA and 7 dBA above the lowest nighttime Ly, of 39 dBA (id. at 6-19, 6-20). In other

** words, the noise of the proposed facility would increase Ly, noise levels by 5 dBA or less for

90% of ambient conditions; the up to 10% of hours with higher impacts would be limited to

- night-time periods, whoo ambient noise levels are lowest. However, norrhally the facility would

not operate at night due_to lower demand for electricity (Exh. MEB-1, at 4-60).2 -~

- For a p_erSpectiv,é oo interpreting the noise figures, the Con{pany referred to guidelines
issued in 1999 by the World Hoalth: Organization (“WHO”) which suggest that lirhiting
residential outdoor noise levels to 45 dBA at night and 55 dBA during the day helps to limit
sleep interferéncé,‘activity iﬁterference, and aﬁﬁoyance (Exh. BWG-—NG; BWG-N-3(1), at 65;
Tr. 1, at 87;90). The Compémy.al'so provided a copy of the 1974 USEPA document entitled

“Information on Levels of rEi‘lvironI_nent,al Noise Requiéite,to Protect Health and Welfare with an

Adequate Margin of Safety”. The latter document identified a day;night_level of 55 decibels for
outdoor sound levels in residential neighborhbods when a 10-decibe1 penalty is incorporated for

nighttime noise, as a level that Would avoid interference w1t11 speech and other act1v1tles

- (Exh. EFSB-N-15(1)).

MERB discussed additional mmgatmn options, beyond those measures described above

which it proposes to adopt. Most of the additional mitigation options target spemﬁc eqmpment

“sources (Exh, EFSB-N—14 at 1-2). According to the Company, each of the Optlons targeting -

specific sources would have little effect on the total amount of noise because noise from -

operation of the proposed facility would be from a combination of several sources of comparable

A Informatlon provided by the Company (Exh. EFSB-A- 15(8), fig.6) indicates that the
lowest Ly, over one week of measurement was approximately 39 dBA, that the
10th percentile Ly, was 41 dBA, and that the lowest daytime (9:00 a.m. to 8:00 p.m.) Ly,
was 43 dBA at 11 Town Farm Lane (“Location 3”). Staff calculate that the addition of a
45 dBA facility noise to baselines of 39 dBA, 41 dBA, and 43 dBA would create total
- sound levels of approximately 46 dBA, 46 dBA, and 47 dBA, which would represent
increases of 7 dBA, 5 dBA, and 4 dBA, respectively, subject to rounding error.
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noise volume (Tr. 1, at 56—57). Specific additional noise mitigation options described by the
Company include additional air inlet silencers, costing $1.3 million, and a combustion turbine
mitigation package, costing $4 million (Exh. EFSB-A-15(S) at 6-20). Each of these mitigation
options would decrease noise impacts by up to but not more than 1 dBA (id. at 6-19, 6-20).
The only identified additional mitigation that would reduce noise impacts by at least 3 dBA
would be to enclose the facility.in a large building, at a cost of $25 million; the Company
asserted that this measure would be unwarranted (id.). A sound wall higher than the proposed

ten-foot wall could help block noise from 'mult'iple equipment sources (id. at 6-18). However, the

l Company asserted that a 20- or 30-foot wall would add construction difficulties and, at $500,000

to $900,000; respectively, would not be warranted (id. at 6-20). Sinii]arly, the Company stated
that surrouodihg the transformers with sound walls on all sides would impinge on equipment
access (Tr. 1, at-43-44)

As noted above, the proposed height of the generator sets is roughly 10 feet, the main

: transformers and fin-fan coolers would be roughly 13 feet hlgh the SCR housings up to 26 feet

high, and the stacks each about 80 feet tall (Exh. EFSB-N-1 7). The Company acknowledged that

even increasing the height of the sound wall to 12 or 15 feet would reduce lines-of-sight between

~ some noise producers and some residential areas (Tr. 1, at 55-56). The Company also

acknowledged that, asa rule of thumb, noise is ﬁansmitted a_coording to line of sight (Q at 54).

In _addition,- the Company indicated that the de§ign and the material used for the sound wall
would affect the degree to which the wall would absorb sound (Tr. 4, at 511-51 5). The Canp‘any
indi'ca'ted that a potentially suitable soond wall can be built with acoustical sandwich panels '
between columns, at least one side of which may be perforated metal (id.). Wooden walls tend to
reflect, rather than absofb, sound (id. at 513-514). As modeled by the Company, .howevel",
reduction of facility noise from sound wall height and meterial changes wouid be slight — less
than one decibel, even using sound absorbent materials (Exh. EFSB-RR-16(1)). -Th_e Company
stated that bﬁilding the wlall to 15 feet, instead of 10 feet, would cost an incremental $250,000

{(Exh. EFSB-RR-6).

[378]



v e s

EFSB 07-2 | o  Page54

With respect to construction noise, the Town of Billerica has standard regulations on
exterior noise that may be exceeded by construction noiee only within specified limits (Tr. 1,
at 47). Noisy construction, incIuding the operation of heavy equipment at construetion sites in
Billerica is limited to 7:00 a.m. to 6:00  p.m., Monday through Saturday, except holidays
(gi_ at45-47, Exhs. WG-N-3(S)(1); EF SB-RR-S) Within the allowed period for construction
noise, noise from non-rmpact devices may not exceed 70 dBA and construction noise from
impact devices may not exceed 90 dBA (Exhs. WG-N-B(S)(l), EFSB-RR-5; Tr. 1, at 45-47).
The Company stated that there are no provisions in the town by-laws to prov1de any exemptlon
from these limits (Exh. EFSB-RR- 5 Tr. 1, at 45-47). The Company stated that its construction
nmses would not exceed 70 dBA at the closest residential property (Tr. 1, at 48-52).

The Company stated that it rﬁight need to extend the pouring of concrete later than 6:00 p.m.;
however, it did not consider concrete pouring as eperation of heavy equi-pment (id. at 47-50).

The Company stated that its “common sense” interpretation of the Town of Billerica’s standard

noise limits is that the limits apply only to residential areas, and in that context indicated that

~ noise from that concrete pouring would be within the noise limits set by Billerica id.).”

2. Intervenor

BWG argues that trying to match up residential receptors with the monitoring locations
used by the Company in Table 6-1 of the September 11, 2007, Draft Environmental Impact
Repert"‘becomeé a bizarre and coniplicateti comparisotl” (BWG Brief at 25). BWG further
argues that the noise modeling should take into account the reﬂectiveness'ef land surfaces and
the Concord Rrver both liquid and frozen, and also take i.nto acceunt a reductien in the amount
of vegetatron that would absorb sound from the facility (_) BWG also questions the accuracy
of the Company’s modeling results. For example, BWG maintains that “ any simple-minded
person can surmise” that the Company’s calculation of a noise reduction from 10_0 dBA at the
proposed faeility to 43 dBA at a residential receptor located 3000 feet from the proposed facility
is im_possible (d., citing Tr. 1, at 124).

» The Company anticipates no steam blows (Exh. EFSB-N-12). -
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- BWG asserted that the proponent and its engineers have ample experience to be capable
of designing sound absorption walls on all sides of the facility without causing equipment'access
issues and requests the Company to address BWG’s noise concerns (id. at 26). Absent 20-foot

sound absorbing walls “on all sides”, BWG requests in its Reply Brief either a noise bond of no

- less than $500,000, or funds with which BWG could employ a noise consultant (BWG Reply

Brief at 66).

3. Analysis _
In prior decisions, the Siting Board has reviewed the noise impacts of proposed

generating facilities for general consistency with apphcable govemmental regulatlons Braintree

Decision at 35; Southern Energy Canal I, L.L.C, 12 DOMSB 155, at 64 (2001) (“Southern Canal
Decision II”), Altresco—Plttsﬁeld 17 DOMSC 351, at 401 (1988) In addition, the Siting Board

* has considered the mgmﬁcance of expected noise increases which, although lower than 10 dBA,

- may adversely affect existing residences of other sensitive receptors. Braintree Decision at 35;

Southem_Canal De'c_ision IT at 64; Sithe Mystic Decision, 9 DOMSB 101, at 54.
: In Billerica, operations of the facility would increase Ly, sound leyels at the'property line

by up to 28 dBA, which significantly exéeeds the 10-dBA MassDEP standard. Increases would

‘be larger if based on the quietest hour, rather than the 10" pércentile L;,q hour the Company

as_sumec{ for its analysis. The record shows that the Company is requesting a waiver from the
MassDEP 104dBA- limit on neighboring industrial properties. The record does not indicate
whether the MassDEP would agree to waive the 10-dBA limit for all neighboring parcels on
which the 1imit would be exceeded; however, the S'iting Boa’rd notes that the MassDEP often *

‘ grants such waivers,

As part of reviewing whether projects meet the Siting Boar s “mintmum environmental
impact” standard, the Siting Board has also considered the significance of expected off-site noise.
increases which, alihough lower than 10 dBA, may adversely affect éxist'mg residences or other
sensitive receptors. In cases where measured background noise levels at the most affected
residential receptors were neither unusually noisy nor unuSually quiet, the Siting Board has

accepted or required facility noise mitigation sufficient to hold residential L, increases to
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5to 8 dBA. Braintree Decision at 40-43; IDC Decision, 9 DOMSB 225, at 76; Betkshire Power
Development, Inc., 4 DOMSB 221, at 167. For residential receptors o the southeast, the sound

increase would be approximately 7 for the quietest hour L90 and 5 dBA for the 10™ percentile
Ly,*° Inthe case of a peakmg plant, night-time measurements arguably are less materlal

Therefore, it may be approprlate to also use a low or the lowest daytime Ly, for comparison

‘purposes. Daytime sound levels would increase by approximately 4 dBA over the quietest hour.

In prior decisio’ns theSiting Board has also reviewed the cost of additional mitigation

when a facrhty would cause an appremable increase in amblent sound levels. In Charlton the

Sltlng Board requrred a reduction in noise increase from 10 dBA to 7.5 dBA, at an estunated cost

of $1 million. U.S. Gen Decmon 6 DOMSB., 1, at 152- 159 In Taunton, the Srtmg Board

required a reduction in noise increase due to rarlyard actrvmes from 10 dBA to 8 dBA. Silver

. City Energy Limited Partnership, 3 DOMSB 1,at391. In Bellingham, the Siting Board required

a reduction of the night-time increase of a proposed facility from 8 dBA to 5dBA at one receptor
at a cost of $1.4 million. IDC De<:151on at 79-81. More recently, the Siting Board d1d not.require
mltlgatlon costing $1,075,000 that would have provided up to 2 dBA of mght-tlme noise

reductlon calculated for a peaker hkely to Operate during the day. ‘Braintree Decision at 41.

“With respect to operational noise rmtxgatton, the Siting Board considered requmng the

Company to augment 1ts sound w_all proposal by increasing the height of the east-west part of the

- sound wall, for example toa height of 15 feet, which would cost $250,.000. According to the
sound modeling, the benefit of such a s_ounct wall height augmentation would be slight, even

using absorbent materials. Therefore, the Siting Board aceepts the noise mitigation as proposed .

by MEB, including the ten-foot sound bartier wall. Accordingly, the Siting Board directs the

Company to construct a ten-foot noise abatement wall at the site as described by the Company.

30 The 5 to 8 dBA and 10 dBA benchmarks are each relative to background ambient noise
levels, which are naturally variable. In the present case, the proponent measured existing
sound levels for a full week, which is more than some previous proposals; to use the very
lowest hourly L,, from a week’s worth of measureéments gives a very conservative
benchmark. Excluding the lowest 10% of Lq,s (Le., the 16 quietest hours during the
week), as was done by MEB, results in a less conservative benchmark.
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With respect to construction noise, the record shows that noise from the operation of
heavy equipment by the Company is limited, by Billerica bylaw, to 7:00 a.m. to 6:00 p.m.,
Monday through Saturday, excepting holi(i_a)fs; During these times, construction noise from
impact devices may not exceed 90 dBA, and noise from machinery may not exceed 70 dBA.
The record shows that the Company has committed to keeping construction noises-at no more
than 70 dBA af the closesf residential property. 7 |

The Siting Board directs the Company to confine noisy construction activities to
weekdays oniy, to the extent practicable. Speciﬁ'cal_ly,. the Company may engage m any
construction a‘_ctiy_ities Monday thfough Frioay; during daylight houi's, not earli_er than 7:ﬁ0-a;m. ‘
and not later than 6:00 p.m. Further, the Siﬁng Board directs the Com_pany to limit any ncceésary
weekend construction to Saturdays,, betxﬁ{een the ho_ilrs of 8:00 a.fn.- a.od 6:00 p.m.,'to the extent

practicable. Further, it is important that an outreach plan is in place to communicate with the

“area residents in the event, although infrequent, of planned construction events outside of normal _

business hours. Consequently, the Siting Board directs the Company, in consultation with the

' Town of Billerica, to develop an outreach plan for the proposed facﬂlty The outreach plan
| hould lay out the procedures to be used to notify the public in particular locations about the
“scheduled start, duration, and hours of constructlon outside of normal business hours and should

- include information on complamt and response prooedures and contact information.

Accordingly, the Siting Board finds that, with the 1mplementat1on of the noise abatement

- wali cond1t1on, the condition limiting construction hours, and the outreach condltlo_n, the_nmse

impacts of the proposed facility would be minimized.

G. Safety
ThlS Section describes the safety 1mpact of the proposed project with regard to site

security, materials handhng and storage, and emergency response

1. Site Security
MEB stated that the proposed project would be fenced and gated, with a ten-foot _
(minimum) chain-link fence around equipment, topped with barbed wire (Exhs. MEB-1, at 4-69;
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EFSB-$-6). MEB stated that the proposed project would be visited by personnel during the

times that it is likely to operate, and also when fuel is delivered (Tr. 1, at 153). As proposed by
the Company, the facility would be supervised by personnel working out of the L’Energia facility
in Lowell, who would remain off-site Whe'n the facility was not in operation (id.).*" In addition, |
the Cd_mpany stated _that video éameras would be installed ,Whrich the Billérica Police Department
would be able to monitor (Exh. MEB-1, at 4-69). In response to questioning from BWG, the

- Company stated that it would not commit to ﬁﬁancially_supporﬁng a full-time Town of Billerica _

‘ 'empioyee at the facility for the pUrp.oSe of monitoring operations (Tr. 1, at 153-154).

2. . Materials Handling and Storage

The proposed pro_]ect would mclude two 24,000- gallon storage tanks to store

19% aqueo_us ammonia, which would be dehvered by truck, for control of mtrogen oxide

emissions (Exhs. EF _SB-S-'I; BWG-S8-3).32 Each of the tanks would be located within a full

-capacity concrete dike in order to contain leakage or major tank spills (Exh. EFSB—S-I).

MEB deséribed the use of 19% ‘aqueo'u's aminbnia and the dike as two levels of safety (Tr. I,
at 148-149).- A third safety provision is that the Company would keep buoyant spheres inside the

dike in order to reduée evaporation in the event ofa major spill (_1_(_1_)

At the Siting Boai'd meeting of October 2, 2008, the Company indicated thdt, while if had
originally proposed remote site monitoring, it was revising its proposal to garnera
security detail for the site (October 2, 2008 Siting Board Meeting Tr. at 126). The
Company now proposes the engagement, during non-operating periods, of a security firm
“to have personnel nearby the facility, either driving the area or essentially watching it
from [discreet] locations, so that they're watchlng that plant moming, noon, and mght
. (id. at 127).

% Atthe Siting Board meeting of October 23, 2008, the Company indicated that, while it

had originally proposed two 24,000 aqueous ammonia storage tanks for the proposed
facility, it was revising its proposal to include two 18,000-gallon aqueous ammonia
storage tanks, as noted above in Section LA. At the same meeting, the Company
indicated that it would be willing to put a structure around the ammonia tanks, consistent
with the Siting Board’s requirement in the Brainiree Electric Light Department case.
(October 23, 2008, Siting Board Meeting Tr. af 23). Seg¢ Braintree Decision at 51.
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MEB used the USEPA’s Areal Locations of Hazardous Atmospheres (“ALOHA™) madel

- to estimate the maximum one-hour averaged concentrations at the nearest public receptors for a

contingency release of aqueous ammonia (Exh. EFSB-S-3(1)).* The Company performed
ammonia dispersion modéling for a worst-case scenario that (1) both tanks collapse into the
secondary containment dike, (2) the air is moving toward the residences, and (3) prevailing
weather conditions are worst for dispersal {id.). The Company characterized complete tank
failure as a very unlikely event, 'and the worst case atmospheric conditions as very conservative
(id.). The Company also performed ammonia dispersion modeling for the -scenario that (1) both
t’aﬁks collapse into the sécondary containment dike, (2)‘the air is moving toward the residences,
and (3) prevailing weather conditions are conservative but not the worst possible;* the Corﬁpany
characterized the latter atmospheric conditions as consistent with other USEPA off-site
conseciuence guidance (id.). Modeling results were compared to the Emergency Rcsponsé
Planning Guidelines (“ERPGS”) put forth by Amerlcan Industrial Hygiene Assomatlon
(“AIHA”) The ERPG deﬁmtlons and the distances™ to which a plume mlght exceed the ER_PGs

is shown in Table §;

3 If released, the aqueous ammonia would release ammonia vapor (“NH;” or “ammonia™)

into the air.

'For the worst case scenario, a wind speed of 1.5 meters per second and class “F”
atmospheric stability were assumed; for the alternative scenario, a wind speed of 3 meters
per second and class “D” atmospheric stability were assumed (Exh. EFSB-8-3(1)).

3 The Company also modeled the distance which could be reached by a concentration of

200 ppm, which the USEPA considers a concentration below which nearly all individuals
could be exposed for one-half to one hour without any serious health effects.

The modeled distance was 200 yards (versus 233 yards for the 150 ppm Level 2 ERPG)
(Exh. EFSB- S -3).
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TABLE 8. Ammonia Dispersion Modeling, Worst Case & Alternative Releases
- : ' Maximum Locations Inside
ERPG | NH, ERPG is considered to be the highest Plume Radius . cr T
Level | Conc. | concentration below which... at Listed Cll’C.l e with Listed
' _ . Radius -
Concentration
_ nearly all individuals could be exposed | Worst-case: ERPG-1 level could
ERPG- | 25 for up to one hour without experiencing | 602 yards reach several
1 ppm [ other than mild, transient adverse health ' residences if wind is
effects or without perceiving a clearly Alternative case | NW (under the
defined objectionable odor’ 192 yards worst case scenario)
nearly all individuals could be exposed Worst-case: ERPG-2 level could
3 : for up to one hour without experiencing | 233 yards reach abutting
| ERPG- | 150 irreversible or other serious health : ‘ | commercial and
I2 ppm effects, or symptoms which could impair | Alternative case | industrial buildings.
D an individual’s ability to take protectlve 75 yards {under the worst
action case scenario)
' : | nearly all individuals could be exposed | Worst-case: ERPG-3 level could
ERPG- | 750 for up to one hour without experiencing. -| 100 yards reach access road or
3 Ppm or developmg l1fe-threatemng health S railroad tracks
1 effects : Alternative case | (under the worst
32 yards case scenario)

(Exhs. EFSB-S-8; EFSB-S-8(1))

Concentrations of ammonia at-the nearest residences could exceed the AIHA Level 1

ERPG of 25 ppm; concentrations exceeding the Level 2 ERPG of 150 ppm could extend off site

but not as far as the residences; eoncentrations exceeding the Level 3 ERPG of 750 ppm could

‘extenda short way off site, onto the road access to J ack’s Used Auto Parts to the south, onto the

MBTA railway line tracks to the east or onto portlon of wooded area w1th1n the Baker

Commodmes property to the north, depending on the wind direction (Exh. EFSB-S-7).

MEB asserted that use of (1) dllute aqueous ammonia, (2) a full capacity dlke and

&) floatable spheres, in combination, is a safe and sound means to store ammonia (Tr. 1, at 150).

MERB stated that use of a double-walled tank mlght reduce the already small risk of a spill, but

* noted that use of a double-walled tank makes it difficult to perform periodic non-destructive

testing of tank integﬁty.(i_d_.). MEB stated that installation of a double-walled tank would result
in a $200,000 increase in the cost of the storage system (Exh. EFSB-S-4). The Company
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ackhowledg_es that the use of a double-walled tank affords an additional increment of
containmé_nt, but its position was that the increased cost of the double-walled tank is not
warranted (id.; Tr. 1, at 150-151). _ o |

~ The project would include a 500,000-gallon tank for fuel oil storage (Exh. MEB-1,
at 1-18). The oil storage arca w01_11d be provided with secondary containment designed to hold
the contents of the fuel oil storage tank in the event of a s_piﬂ (id. at 4-67). The Company stated
that the facility would have a fue] unléading dock with pipes that send the oil to the tank and
from the tank to the turbines, all within a sp111 contamment area (Tr. 1, at 157). The Company
mdlcated that a Spﬂl Prevention, Control and Countermeasure Plan (“SPCC”) would be prepared

prior to delivery of any oil, and that the SPCC plan would be maintained on site for inspection

“(id. at 156). The Company stated that the oil étorag'e, tank would be inspected in accordance with

requirements of the USEPA’s SPCC rule at 40 CFR 112 (Exh. BWG-S-4). The Company stated
it would inspect oil storage dikes in accordancé with standards of the American Petroleum
Institute (Tr. 1, at 158).

3. Emergency Response .

- MEB stated that its responsé to an emergency would be coordinated with local police and
fire officials through the community Emergehcy Response Plan‘-(-Tr.- 3,at 4_38-440). MEB
indicated that it had consultéd with the Billerica Fire Départment with respect to developing
these plans, and stated that the Fire Department cited a need for site-specific training relevant to
ammonia spills and oil tank fires (Tr.. 1 at 95-97). At the request of the Fire Department, the .

facility will include a foam suppr_cssmn system as the means to extinguish a fuel oil tank fire

| (Exh. EFSB-RR-9). MEB stated that in addition to having available its own trained personrel,

and local police and fire officials, it Wduld contract with an on-call hazardous materials cleanup

© firm, and noted that a Regional Hazmat Team trained to handle chemical spills is available as

back-up (Exh. EFSB-—S-S‘). The Company stated that it cxpécts it would provide training to local

emergency personnel, but that decisions about preparation, and decisions about response in the

event of an actual emergency, would be w1th1n the purwew of the local departments (Tr. 3,

at 438-4309).
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4.  Intervenor
BWG expressed concern about the safety risks associated with the remote operation of

the proposed power plant (Tr. 7, at 1003). According to BWG, the Company should have on-site
personnel to monitor and respond to potential hazards such as chemical spills, accidental
di_scharges to the river, or.r“an)-f predictable or unknown worst case scenarios” (ﬁ_) Members of
BWG maintain that the Town. of Billerica does not have the necessary Inanponref, equipthent,
emergency pfans, or training for its employees to deal with the hazards associated with a power
plant (seg, e.g. Tr. 7; at 1003). | B

- BWG argues that the Company’s use of 19% aqueous ammonia creates a “halr-sphttmg
dlstmctlon Versus more—hlg}ﬂy-regulated 20% aqueous ammonia, and that the Company should

be required to submit to the USEPA a Risk Management Plan that would be required for storage

* ofasimilar amount of 20% aqueous ammonia (BWG Brief at 41). In addition, BWG advocated

for additional MOnie spill scenario modeling, including potential off loading and traffic-

related incidents (Exh. BWG-MB at 7). In its reply brief, for the first time, BWG requests that a

“very substantial” financial bond be negotiated and secured prior to issuance of any permit

(BWG Reply Brief at 68).

5. Analysis | |
Originally,rthe Company.stated that the proposed facility would be at times monitored by
personnel from a nearby generating facility. The Company subsequently represented at the
October 2, 2008, Siting Board meeting that it would maintain Seouﬁty'perSOnnel at and in the

Vicinity of the site. This arrangement gocs further than the original plan to help ensure plant

- security. As a result, the Siting Board directs the Company to maintain site security personnel on
- a continuous basis at or around the site. Remote electronic monitoring alone, as originally

proposed by the Company, does not satisfy this condition.

© The record shows that MEB would store and handle oil and chemicals in accordance w1th-
applicable public safety standards and that it would have i in piace secondary systems to contain
chemical spills or releases. In order to facilitate accurate and effectlve emergency response

planning procedures, the Siting Board directs the Company to prepare and submit to the Blllenca
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~ Fire Department, or other appropriate agency, a risk management plan that evaluates potential

ammonia exposures under the scenario of a release during off-loading. The record also shows
that an SPCC plan has not yet been developed. Therefore, the Siting Board also directs the
Company to develop an SPCC plan. |

The record shows that MEB would store 48,000 gallons of aqueous ammonia in two

single-walled storage tanks. As noted above, the Company subsequently modified its proposal to

- limit. aqueous ammoma storage to two 18, 000 gallon tanks.

The record shows _that, in the event of a worst-case release of aqueous ammonia from
both tanks, ammonia vapor concentrations above the Level 2 ERPG (150 ppm) could reach an
adjacent Workplace Concentrations above the Level 3 ERPG {750 ppm) could extend off site, in

a worst-case scenario. Whlle the Siting Board recogmzes that the posszbﬂlty ofa catastrophlc

spill is remote, reducing the n_sk of public exposure is beneficial. In several previous cases,

parties have evaluated or accepted an enclosure of their ammonia tank(s). See Brockton |

Decision, -10 DOMSB 157, at 61; IDC Decision, 9 DOMSB 225, at 82; ANP Blackstone
Decision, 8 DOMSB 1, at 165; ANP Bellingham Energy Company, 7 DOMSB 39, at 151.
In a recent case, the Braintree Electric Light Department (“"BELD”) perforfned similar

ammonia dispersion .modeling,. showing that the Level 2 ERPG could be exceeded at BELD’s
administration ofﬁces, where members of the public come to pay their bills and arrarige for

eiectric and cable sei'vilce. Braintreé Decision at 46, 51. _BELD had maintained that the increased -
cost of a structure to enclbse the aqueous ammonia storzig'e._tank‘ was not warranted; howevef,‘ the

Siting Board found that the use of a building enclosure surrounding th'eApro'posed -ammo,'nia tank

. was reasonable based on the facts in that case, and reQuiréd BE‘LD to enclose thc ammonia tank.

Id. at 51. Inthe present case, MEB 1n1t1ally had posited that the risk did not warrant the
incremental cost of using a double-walled tank, estimated to be $200 000; the Company
subsequentl.y 1nd_1cated that it wou_ld enclos_e the aqueous ammonia tank with a buxldlng. As the

circumstances of this case are broadly Similar to those of the Braintree Decision,* the Siting

36 In the Braintree Decision, the Siting Board noted that the cost of an enclosure was not
prohtbitive or unreasonablc in comparison to the total cost of the pro;ect and was justified

(continued...)
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Board directs the Company to construct a building that would enclose its aqueous ammonia

_ tanks. The Siting Board also directs the Compahy, prior to facility operation, to file a report with

the Siting Board confirming approval by the Billerica Fire Department and the Billerica Police
Department of safety and security plans for the MEB facility. |
Accordingly, the Siting Board finds that, with the ir‘nplementaﬁon_ of the above conditions

requiring preparation of an SPCC plan, ﬂ.lllétirﬁe security personnel; and an enclosed ammonia

storage tank, the safety impacts of the proposed project would be minimized.

H.  Traffic

L. Company
Traffic associated with the facility is expected to arrive from Interstate 495 (“1-495”) by

_Way of the Woburn Street interchan'ge, which is Exit 37 (Exh. MEBQI, at 4-63). Access during

construction and heavy deliveries during facility operation would proceed south on Woburn

+ Street for approximately two-thirds of a mile to the Baker Commodities entrance at Woburm -

- Street (id.). Personal vehicles would arrive by the same route or continue on 'Woburm Street,

which becomes Billerica Avenue in Billerica, turn right onto Town F arm“Lané, and access the

facilit)-/.-from' Town Farm Lane (id. at 4-63, 4-64, ﬁg. 1.3-1; EFSB-T-1(1)). Woburn Street is a

_ minor arterial rq'adway, apprq'ximately 24 feet wide in the vicinity of the proj éct, providing one
lane in each direction (Exh. EFSB-T-5(S)(1) at 3). MEB characterized the local roadway system
-as well-suited for project traffic (Exh. MEB-1, at 4-63, 4}64). Construction lay down and

construction wdrker parking would be within the Baker Commodities property (Exhs. MEB-1,
at 4-64; EFSB-T-2). - | |
Accordmg to MEB, facility construction would require approximately 185 workers for

much of the construction period (Exh. MEB-1, at 4-64). During peak construction,

‘approximately 200 véhicles, transporting a total of 250 workers, would enter the facility Monday

(...continued)

to provide an adequate level of safety to the public. The Siting Board therefore found that
the use of a building enclosure surrounding the proposed ammonia tank was reasonable
based on the facts in the case. mal__rmr_em at 51.

[389]



EFSB 07-2 ' Page 65

through Friday at 7:00 a.m and depart no later than 5:30 p.m. (id.; Exh. EFSB-T-4). The
Company stated that trucks deliverin g construction materials would be spread throughout the
workday, except during high use days such as during the pouring of foundations (Exh. MEB-1,
‘at 4-64). Delivery of large equipment would not be during peak rush hour traffic, and would be
‘coordinated with local officials (id.). |

MEB estimated that during normal operation of the fecility (i.e., gas firing), the maximum
monthly number of vehicle trips to the site would be 180, including one truck delivery per day
(Exh EFSB-T-4). On-51te staff would be limited to approx1mate1y 10 people for equipment -
mamtenanee (Exh. MEB 1, at 4-64). When the facﬂlty is operatmg ona hlgh rate of ULSD
firing (i.e., 100 hours per month), the Company has estimated that there would be 290 fuel oil
deliveries per month (id.). The Cornpany stated that the traffic impacts during operation of the
facility, mcludmg truck deliveries during full load oil operatlon of 6 hours per day, would be
Slgmﬁcantly less than during construction, as there would be no full-time employees at the |
facility (Exh. EFSB-G- I(S) at 13-1). '

The Company conducted a traffic study for the constructlon phase of the project
(Exh. E_F_ S_B-T-S(S)(l)),37 Traffic flow at intersections is expressed in terms of delay times, and
- graded levels of service (“LOS™) (where LOS A is best and LOS F is worst). The traffic study
| showed that the projected average Wa_iting times wouid become longer at the Woburn Street /
I;495 intersection during the construction period. The specific ché.nges in projected LOS and the
" - changes in expected average waiting times that would occur d'uring. construction of the proposed

. project are shown in Table 9:

= Further, the Company expects that construction would have less impact on the evening

rush hour, because construction work is expected to normally finish at 3:30 p.m.
(Exh. EFSB-T-5(S)(1) at 3).
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'TABLE 9. Projected Changes in Intersection Level of Service (Weekday)
Turnioe Movement LOS & time, LOS & time,
g Vo without project during censtruction
S oﬁthbound 1-495 to Morning peak F (over capacity) 'F (over capacity)
Woburn Stréet southbound Midday peak F (108 sec) F (133 sec)
Woburn Street northbound to | Morning peak A A
Southbound 1'495 o Midday peak | : A. A
Northbound 1495 to Monning peak F (218 sec) F (776 sec)
Woburn Street northbound Midday peak -| . F (54 sec) F (61 se¢)

1 Northbound 1:495 to. .Momjng_ peak F (51 sec) F (349 sec)
Wobum Street southbound Midday peak B (12 sec) B(I2scc)
Wobumn S_freet northbound to _Moming peak A A
Northbound I-495 Midday peak A A

{ Wobum Street southbound to Morming peak A A
Northbound 1—495 " Midday peak A A
Wobumn Sirect N/S fo Baker | Moming peak A A
Commod_ities ‘drive\fvay, Mi dday peak A A
Baker Commodities driveway | Morning peak - D.(26 sec)  F (55 sec)
to Woburn Street Midday peak B (13 50) © B (14 sec)

Southbound I-495: Interstate traffic from Lé.Wrence'or toward Westford/Marlboro
Northbound I-495: Interstate traffic from Marlboro/Westford or toward Lawrence

Southbound Woburn Street: Traffic from Lowell or toward North Billerica
Northbound Woburn Street: Traffic from North Billerica or toward Lowell

4 ¢ e e et

The Company stated that it would manage traffic through the placement of uniformed
traffic control officers at intersections as needed (Exh. MEB-1 , at 4-64). Specifically, based on
 the traffic study, the Company has agreed to place uniformed officers at the Woburn Street/I-495

xll
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_ interchange during peak construction and, if needed, at the entrance to Baker Commodities

(Exh. EFSB-T-5(S)).

2. Intervenor
BWG takes issue with the Company’s traffic study because it does not include traffic
tmpacts during the_ operation of the facility (Reply Brief at 60, citing Tr.1, at 172). BWG argues

~ that the Company has not accounted for the possibility that it may not have a secure source for

water supply and Water disposal which could result in a need for diesel-fueled tanker trucks to
deliver 720 000 gallons of water per day dunng operation of the proposed facility (BWG Bnef

at 49) BWG also expresses safety-related concerns with respect to the transportation of

‘hazardous materials, such as ammonia and dtesel fuel, during o.peratlon of the facility (id. at 43,

citing Tr. 1, at 151-153).

3. Analysis |
In the record is a study of traffic at the intersection of 1-495 and Woburn Street in Lowell,
along the prilnary route to the site, which showed that during the morning peak hours, more

traffic already attempts to travel through the intersection than it has the capacity to handle. This

- situation most severely affects traffic coming off of I-495, from either direction, and making left

turns onto Woburn Street. Traffic related to the proposed project would make this bad situation

 worse, espec1a11y durmg fa01l1ty construetion

The record shows that in response to the results of its traffic study, the Company

' _developed a plan to-address traffic concerns during the construction phase of the proposed

facility, consisting of esing uniformed traffic control officers at intersections, as needed. The

. record shows that MEB has identified primary and back-up water supplies, and so it is not likely

 that water would need to be trucked to the site. With respect to oil truck deliveries during

operation of a facility, the Siting Board has, inlprev.ious cases, directed applicants to avoid peak
traffic hours for such deliveries. Sithe Edgar Decision 10 DOMSB 1, at 102; Brockton Decision,
10 DOMSB 157, at 71. The reoord shows that the I-495/Lowe11 Street mtersectlon is already _

overloaded at hours of peak trafﬁc Consequently, the Smng Board directs the Company to limit
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oil deliveries to off-peak hours. The Siting Board directs the Company to limit deIivery of water
by truck to the facility to a maximum of 20 round trips per day. _

Accordingly, the Siting Board finds that, with implementation of the above eondition on
oil delivery timihg, the traffic safety impacts-of the proposed facility would be minimized.

MF

1

—
o]

Company

MEB indicated that there is a-de-energized National Grid transmis_sion line, the J-162
line, extending east to west 0.2 mile ‘south of the .site' the J-162 line is on the north side of an
existing transmission corridor occup1ed by four other transm1351on lines (Exhs. MEB 1, at 4-65
to 4-66, fig. 1.3-1; EFSB- E—l(l) at fig. 2-1; Tr. 4, at 573-575). The cxisting J- 162 line would be
bifurcated adjacent to the site, and larger replacement wires would be strung on the existing
poIes, extending east 2.7 miles to the line’s point of interconnection at Tewksbury 22 substation
(Exh. MEB-1, at 1-13; Tr. 4, at 573-574). | From the bifurcétion point, the new wires also would

extend off the corridor to connect with the proposed fac111ty, crossing in the arca of Jack’s Used

 Auto Parts (Exhs. EFSB-LU-1(1); EFSB-LU-9(1)).

- The Company provided a 2005 aerlal v1ew of the 1nterconnect line route along the
National Grid corridor, mdlcatlng the route traverses areas of predommantly residential land use
(Exh. EFSB- 07- 2, fig. 4.13-1). Some. nearest residences on the north side of the corridor |
apparently are 50 feet, or somewhat less than 50 feet, from the right-of-way edge (“edge of-
ROW™); by and large however where the corridor | passes by nelghborhoods on its north side,

‘residences are more than 50 feet from the edge-of- ROW (1_d__) The Company 1nd1cated that there
-are no re31dences in the immediate v101n1ty of the off-comdor line segment

(Exhs. EFSB-LU-1(1); EFSB- LU-9(1))

MEB provided information with respect to sources of electromagnetlc fields (“EMF")
associated with operat1on of'its electric mterconnectlon The Company modeled electric and
magnetlc fields along the line between the proposed facﬂ:ty and the Natlonal Gnid transmission
corridor, as well as anng the transmission corridor. F or the transmission comdor MEB S

modeling included EMF from existing lines, based on the maximum historic peak load recorded
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- “for the transmission line adjacent to the currently de-energized line, and on the peak loads

recorded on the same historic date for the other parallel lines (Exh. EF SB-E-I(I) at 10).

The Company presented EMF modeliﬁg results for both edges of the affected

: ﬁght—of-Way, with and without operation of the facility, showing electric field strengths

inkilovolts per meter (*kV/m”) and magnetic field strengths in milligauss (“mG”). These

predictions are shown in Tables 10 and 11:

TABLE 10. Pro ]ected Edge of nght-of-Way Electric Field Strengths

_ ‘ Electric Field, Electric Fleld '
Location Modeled for Ground-Lelv-el EMF - without project -| with project
- | KV/m KV/m
| Line fro::ﬁ comdor to fac1I1ty, : E_ést side {no traﬁsmission)' 0.2
‘50 feet from centerhne ' : Wesf side’ 1 (no transmissioﬁ) 0.2
| Muttiline transmission . Nosth side 0.06 03
{ corridor, edgé-of ROW ‘South side 22 22

(Exh. EFSB-E-1(1) at 12, 16)

TABLE 11 Pro Jected Edge of nght-of-Way Magnetlc Fleld Strengths

Magnetlc Field,

Magnetnc Fleld,
Location Modeled for Groi_;nd;Lt_;,veI EMF without project with project
| ' | anG | mG
Line from corﬁdor to facility, East side (no'trénsﬂlissioﬂ) 40
50 feet from centérline - West side - (no transmission} 40
National Grid transmission ~ North side | 13 63
corridor, edge-of-ROW South side 74

(Exh. EFSB-E-1(1) at 12, 16)
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~ MEB also presented graphs of mﬁgnetic ﬁéld modeling results for the National Grid
corridor, showing variation in field strength by location both within the overall right-of-way and
up to 100 feet outside. the north edge-of-ROW (Exh. E-1(S)(1), at 14-15). One graph shows that
magnetic field dunng operation of the facility would change with distance from the interconnect
line, declining frorn as much as 400 mG or more at some points directly under the line, to

somewhat over 50 m@G at points along the north edge_-of—ROW, to less than 20 mG at points

50 feet frorn the north edge-of ROW (id. at 15).

MEB stated that EMF can be minimized by optimizing the onentatlon of the phases on

~ parallel Uansm1331on lines (Tr. 4, at 582-583). The electric field from one line can partlally
| cancel the field from another line, and likewise for magnetic fields (id.). For all of the lines on

this corridor, conductors are horiiontélly arrayed with identical phase arrangements (id.). Given

likely 'pdwéf flow patterns for the corridor, electric current on the proposed interconnect and the

nearest adjacent line would run in opposite directions most of the time; specifically, output from

the prbpbséd generating facility would be running toward Tewksbury éubstation_, while most of

the. time'electﬁc current in the adjacent line runs away from Tewksbury substation (id.). Asa '

resultof the prevalhng power flow pattern the matching phase arrangements on these lines

would be beneﬁcml for cancelmg magnetic fields (id.). However, the parallel transmission lines

also ‘are fairly far apatt, so a significant degree of cancellation is difficult to achieve (i (id.).

. 2. - Analysis

Ina Iﬁrevious review of proposéd 345kV t:ran_srhiséion line facilities, the Siting Board

- accepted edge-of-ROW levels of 1.8 kV/m for electric field and 85 mG for magnetic field.

1985 MECo/NEPCo De_éisidn, 13 DOMSC 119, at 228-242. In later reviews of proposed
electric facilities, the Siting Board has compared estimated EMF impacts to the edge-of-ROW

impacts accepted in the 1985 MECo/NEPCo Decision, and as applicable considered whether
based on such comparison estimated EMF impacts are unusually high. Braintree De_cision‘at 60;

CELCo Kendall Deciéion, 12 DOMSB 305, at 347-349; Sithe Mystic Decision, 9 DOMSB 101,

at 181-183; Hingham Municipal Lighting Plant, 14 DOMSC 7, at 28 (1986).
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The Siting Board did not conclude, in the 1985 MECo/NEPCo Decision or any later

review referencing that decision, that an edge-of~ROW magnetic field of 85 mG is a level above

which harmful effects would nec.essarily result. Sithe Mystic Decision, 3 DOMSB 101, at 181.

Rather, the Siting Board has held that the edge-of-ROW magnetic field level of 85 mG serves as
a benchmark of a previously accepted impact along a 345 kV transmission right-of-way in
Massachusetts, not as a limit of acceptable impact.® Id.

© At the same time, the Siting .Board in previous decisions has cited transmission line
applicants’ recogpition that some members of the public are concerned about magneﬁc fields,

and on this basis has found reasonable those applicants’ proposed use-of design features that

 would reduce maghetic,ﬁelds at low additional cost or no additional cost. See, e.g., CELCo

-Kendall Decision, 12 DOMSB 305, at 34'9; New England Power Company, 4 DOMSB 1'09,

at 148 (1995). In aprevious ttzi_nsmission line review, the Siting Board directed the applicant to
consult with local officials, and make a compliance filing, regarding use of cost-effective
measures to reduce EMF exposure of students at a school along the route and, if reaéonéb’ly
fea31ble reduce magnetm field to 10 mG at the school. CELCo Kendall Decision, 12-DOMSB
305 at 349. _

In generating: faéility cases, the Siting Board has reviewed EMF in the context of possible
impacts along interconnecting poWér lines. Braintree Decision at 61; Sithe Mystic Decision,

9 DOMSB 101, at 181-182; Silver City Decision, 3 DOMSB at 353-354. The Siting Board has

held thﬁf as part of pursuing interconnection plans that require up grades to the regionél

'transnnssmn system, generating facﬂlty applicants should work with transm1ssu)n providers to

~ seek inclusion of practical and cost effective deszgns to minimize magnctlc fields along affected

rights-of-way. Braintree Decision at 61 ; Sithe Mystic Decision, 9 DOMSB 101, at 181-182,
Silver City Decision, 3 DOMSB at 353-354. |

38 Among past cases, for example, the Siting Board has approved petitions for: a génerating

facility that, with proposed interconnection plans, was expected to result in a magnetic

~ field level at a residence along an interconnecting transmission line of up to 110 mG; and
an underground transmission line that was expected to result in an in-street magnetic field
level of up to 124 mG. Sithe Mystic Decision, 9 DOMSB 101, at 181. CELCo Kendall
Decision, 12 DOMSB 305, at 348. o
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Here, the record shows that electric and magnetic fields along the short stretch of

~ transmission line from the facility to the existing corridor would be well below the levels

previously found acceptable by the Siting Board, and that there are no residences along this

' ~segment. The record further shows that on the south side of the existing corridor to Tewksbury,
-the existing edge-of-ROW electric field exceeds the 1.8 kV/m benchmark, and the existing

maximum magnetic field of 74 mG approaches the 85 mG benchmark; hoWever, the proposed

 facility would result in essentially no change in these existing EMF levels. The record shows

__ that,'.on- the north side of the corridor, edge-'of—ROW EMF levels would increase several foid; the

electric field increase to 0.3 kV/m would remain well within the 1.8 kV/m benchmark‘but‘the

, magnetlc ﬁeId increase — from 13 InG to 63 mG — would approach more closely the prewously

accepted 85 mG benchmark
Whlie including a several-fold increase in edge-of-ROW magnetic fields to levels of as
much as threeéqilarters of the benchmark, the facility’s EMF impacts also reflect the effect of

parallel line phase arrangerhents that already provide some cancellation of EMF. The record also

‘shows that maximum magnetic fields, including those on the more affected north side of the

“corridor, would decrease rapldly with added distance from the edge of—ROW declining to under

20 mG at 50 feet from that edge.

Nonetheless more complete interconnection plans based on the final 1nterconnect10n

: study rémain undetermmed Because the proposed project would contribute to higher power

flows on area transmission lincs, the Siting Board seeks to remain mformed about MEB’s

interconnection plans and any assocmted transmlssmn upgrades as they may relate to EMF

_ 1mpacts

Accordingly, the Sltmg Board directs the Company to keep the Siting Board mformed as

to the progress and the outcome of the Company’s interconnection plans and on des1gns for any

transmission upgrades, as well as any measures incorporated into transmission upgrade designs

to minimize niagnetic field impacts at such time as the Company reaches final agreement with all

transmission providers regarding interconnectjon. The Siting Board finds that, with

implementation of the above EMF informational conditlon the EMF 1mpacts of the proposed

: fac111ty would be mimmized
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T Land Use _
This section describes the land use impects of the proposed facility, including the impacts

to wildlife species and habitat, and significant cultural resources.

1. = Company _
MEB stated that the site for the proposed facility is in an industrial zone of Billerica and

_ that a variety of uses are approved within this industrial zone, exclusive ofresidential uses

(Exhs. EFSB-,-RR—'4; EFSB-RR-4(1); Tr. 1, et‘25-30). _As explained in S'ection IV.E, above, the

~ 16-acre Billerica project-site does not have buffer areas under the Company’s control except for a

small area on the west (see Exhs. EFSB-RR-2; EFSB-RR-3). MEB indicated that there are
industrial and commercial uses north, eas‘t,"and sout_h of the site, mixed with forested areas to the
north and south (Exh. MEB-1, at 4-37, fig. 1!3-2, ﬁg. 4.2-1). MEB indicated that there are
residential areas located further from the site, but within one-half mile (id.).

The Company indicated that there are no endangered species that have been identified in

the immediate area of the proposed site, and that no 1mpact to historical or archacological

- resources is antlclpated as a result of the _MEB_;pro_]ect (Bxhs. EFSB-LU-9; EFSB-LU-10).

2. Analysis
The record shows thet the 16-dcre site is “dthin— an area zoned for indostriaf use.
The record _shows' that the areas 'immediatel_y surroﬁnd'mg the proposed site are predominantly
industrial .and undeveloped ‘The Siting Boerd coneludes that the eonstroction and operation of
the proposed fac111ty is compatlble with immediately surroundmg uses. |

The site proposed by the MEB has scant buffer that would be under the control of the

Company. However, in Section IV.E, above, the Sltmg_ Board has included a cond1t10n that

would require the Company to exercise an available option to obtain control of one nearby buffer .
area. The exercise of this option will somewhat increase the amount of buffer that would be

under MEB’s control. In prior cases, the Siting Board has conSidei'ed‘the'adequacy of site

buffering and proposed mitigation to limit impacts of proposed facilities. See, for example,
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U.S. Gen Decision, 6 DOMSB 1, at 182; ANP Blackstone Decision, 8 DOMSB 1, at 183.

Ihe_Siting Board has accepted at least three free-standing power plants on smaller sites,
including a 13.2-acre site in Brockton, a 6.8-acre site in Milford, and a 5 2-acre site in Everett.

Brockton Dccision, 10 DOMSB 157, at 1; Enron Decision, 23 DOMSC 1, at 1; Cabot Power

Corporation, 7 DOMSB 233, at 1, 50'(1_998). Several other projects located at existing power

plants and oogeneration applications at industrial facilities also were on small subareas within a

_ larger plant property. Otherwise, sites have been larger, predominantly 30 acrés or more. Many

- previous proposed projects in suburban areas have included buffer areas that were under the

control of the project owner: See, for example, IDC Decmlon 9 DOMSB 225 at 1, 66, fig. 1;

D_ghton Power Associates, 5 DOMSB 193, at 1 (1997); Eastern Energy Cogporatlo

22 DOMSC 188, at 179 (1991).

The limited extent of the controlled buffer has ramifications with respect to noise, visual
impacts and safety, each of which is evaluated in previoﬁs sections. Impaots and mitigation are
comparable to projects with larger sites, pr0v1d1ng controlled on-site buffer.

Accordlngly, the Siting Board finds that the land use lmpacts of the proposed fac111ty

would be minimized.

K. Cumulatlve Health Impacts
ThlS sectlon desonbes the cumulative health 1mpacts of the proposed facﬂlty The Siting

- Board con31ders the term cumulatlvo health” to encompass the range of effects that a proposed

facility could have on human health through emission of substar_lces over various pathways, as
well as possible effects on human health unrelated to substances (e.g., EMF or noise effects).
The Siting Board considers these effects in the context of existing background conditions, |

cxisting baseline health cond_itions, aﬁd, when appropriate, likely chan_ges in the contributions of

‘other major emissions sources. .Braintree Decision at 65", Massachusetts Municipal Wholesale
 Electric Company, EFS 07-6 (2008) at 59; Sithe Mystic Decision, 9 DOMSB 101, at 189.

The analysis of the health impacts of a proposed gener’atihg 'facility is necessarily closely
related to the analy51s mcluded in sectlons ‘above of specific environmental ‘impacts which could

have an effect on human health and any necossary mitigation measures. This section: (i) sets
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forth information ron the human health effects that may be associated with air emissions,
including criteria pollutants and air toxics, emissions to ground and surface waters, the handling
and disposal of hazardous wastes, EMF, and noise; (ii) describes any existing health-based
regulatory programs governing these impacts; and (iii) considers the impacts of the proposed

facility in light of such programs.

1. Baseline Health Conditions

The Company provided a summary of asthma prevalence and cancer incidence study
findings for nelghbonng towns, avallable from the Massachusetts Department of Public Health
(“MDPH”) (Exh. EFSB-H-2). Reported pediatric asthma prevalence in Billerica, Chelmsford

and Tewksbury was lower than the state average, while Lowell had rates higher than the state
average (id.). Compared to state averages, asthma hospitalization rates were lower in Billerica
- and Chelmsford, and higher in TeWksbury and Lowell (id.). The Company characterized these

_indi\'fidual municipal rates as being clustered around the statewide average (1r. 3, at 349).

Cancer incidence in Billeﬁca, using data from 1999-2003, Varied from statewide rates as '

follows elevated liver cancer in females, prdstate cancer in males, and lung cancer; and below

: average lymphoma in females (id.).* Cancer incidence in Chelmsford varied from statewide

rates as follows:. elevated female uterine cancer, and male esophageal larynx cancer and multiple
niyeloma; and below average._female breast cancer and male skin and prostate cancers (id.).
Cancer incidence in Tewksbu‘ry varied from statewide rates as follows: elevated lung cancer ahd _

female colon cancer (id.). Cancer incidence in Lowell varied from statewide rates as follows:

39

There appears to be a discrepancy between information provided by the Company and
information on the website cited by the Company. Please note also that the
Massachusetts Cancer Registry report for 2001-2005 is now available. Thie 2001-2005
data show elevated leukemia, liver, and oral/pharynx cancer in females, and elevated lung
cancer in both sexes in Billerica, compared to statewide rates; elevated thyroid cancer in
males in. Chelmsford; elevated lling and bladder cancer in females, and elevated liver
cancer in males in Tewksbury; and elevated male liver, lung, larynx, and oral/pharynx
cancers, elevated female cervical cancer, and below average male prostate and testicular
cancers, female breast cancer, and skin cancers in Lowell, all compared to statewide rates.
http://www.mass.gov/?pagelD=eohhs2to ic&I =3 &LO—Home&Ll—Govemment&LZ—De
‘ Dartments+and+D1v1310ns&31d—Ee0hh32
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- elevated male lung and larynx cancer, female leukemia, and oral cavity / pharynx cancer in both .

sexes; and below average male prostate and testicular cancers, female breast cancer, and skin

cancers (id.).

2.. Criteﬁa Pollutants _

The USEPA regulates the emissions of six criteria pollutants under NAAQS: SO,,
particulate matter, NO,, CO, ground- levei ozone, and lead (EXh MEB-1, at 4-70). The NAAQS
consrst of primary standards and secondary standards of which the primary standards are |
desrgned to protect public health. MEB stated that the USEPA primary NAAQS for the criteria

pollutants are designed to be protective of hur_nan health, 1nclud1ng the health of children-and

o_ther sensitive Subgroups, with an adequate margin of safety (id.; Exh. EFSB-1, at 301-317;
Tr.3, at 318-319). The C_ornp‘any stated that the USEPA included in its 'evaluations clinicai
studies of people with chronic obstructive polmonary disease, asthma, and heart disease (Exh.
EFSB-1 , at 310-312). The Company stated that the project would meet USEPA health-based .
standards (Exh. EFSB-H-3). | |

As described in Section IV.B. 2' above"Middlesex County is a non—attaimnent area only

. forozone (Exh. EFSB-A-15(1) at 3- 2) MEB stated that the proposed project Would therefore be

subject to NSR for VOCs and/or NOX if it were a major source, but that it would be a minor

' source of these pollutants (__ at 3-3). Asdescribed in Section IV.B.4, above, total regional NOX

emissions are capped (id. at 3-6). MEB stated that the- proposed facﬂlty also would produce less

emissions than the thresholds for the crttena pollutants for which Mlddlesex County isin

 attsinment (Exh. EFSB-A-15(1) at 3-2; g_e_ Table 3, above). As described in Section IV.B.1,
.above, the Company is nonetheless required to obtain from the MassDEP approval under the

' BACT standard, which balances emission control benefits with costs (Exh.'MEB-l_, at 4-6, 4-7,

see Table 5, above).

3. Air Toxics

Potentially hazardous air poIlutants commonly, known as “air toxics” and also descnbed

as non-criteria pollutants, include organic eompounds metals ammonia, and sulfuric acid
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(Exh. EFSB-A-15(8) at 5-18, 5-19). According to the Company, the USEPA has determined that
minor sources of hazardous air pollutanfs from combustion turbines do not pose a health nisk
(Exh. MEB-1, at 4-70). MEB modeied ambient air impacts of 19 hazardous air pollutants from
the facility, based on USEPA emission factors for turbines firing oil and natural gas, and its
AERMGOD disperson modeling, and compared fhese values to MassDEP ambient air guidelines
(Exh. EFSB-A-15(S) at 5-18, 5-19)."O The Company indicated that modeled 24-hour and annuat
average concentrations would be within the MassDEP guidelines for AALS and TELs (id.).

- 4. Discharges to Ground and Surface Wafers
MEB stated that the Town of Billerica WWTP, to which project wastewater would be

discharged, operates under an NPDES permit (Tr. 3, at 250). MEB iﬁdic_ated that the Town of

Billerica would accept the MEB facility’s process wastewater in accordance with an industrial

sewer connection .permi-t (Exh. WG-W-2; see Section IV.C.2, above)-. The Compaﬁy asserted
that the effluent would be clean enough to. discharge directly to the Concord River, as noted in

Sectlon IV.C.2, above, although the constituents of effluent from the proposed facility to the

Blllerlca WWTP were not spe01ﬁcally described in the proceeding (Tr. 1, at 93 95)

MER stated that concrete containment areas would be installed under and around
electrical equipment and tanks housing fuels and'oils, ‘with runoff from these areas directed to

oil/water separators prior to discharge, as described in Section IV.C.2, above (Exh. EFSB-W-9),

- MEB stated that it would operate uﬁder an NPDES géner'él permit for stormwater (Exh. EFSB-
' W-10). The Company would manage runoff from proposed project surfaces W1th recharge basins
‘and vegetated 1nﬁltrat10n swales (Exh, EFSB-W—S) |

5. Handling and Disposal of Hazardous Materjals

In Section IV.G, above, the Siting Board reviewed MEB’s plans for storage and handling

of hazardous materials, including 19% aqueous ammonia, ULSD, and limited amounts of

w0 The MassDEP regulates air toxics through the establishment of AALs and TELSs to based

~ on potential ¢arcinogenic and non-carcinogenic effects from exposure to ambient air.
Braintree Decision at 68-69.
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- industrial chemicals for facility maintenance and operation. Section IV.G sets forth MEB’s plans

for minimizing and responding to accidental releases of oil or other hazardous materials.

Section IV.G also describes potential health effects of exposure to ammonia vapor.

6.  Noise |
As diécussed in Section IV.F, above, WHO has issued guidelines suggesting that limiting
outdoor noise levels to 55 decibels c_iuring the day and 45 decibels at night hélp'to_ limit sleep
interference and anﬂoyance (see Exh. BW(}-N_—3(1)). The 1974 USEPA, document “Iﬁformation
on Levels of Environmental NoiSe Requisite to Protect Public Health and Welfafé with an
Adequate Margin of Safetjf’ similarly states that “undue interference with aétiVity and annoyance
will not occur if outdoor levels are maintained at an energy equivalent of 55 dB and indoor levels

at 45 dB” (Exh. EFSB-N-15(1) at 4). MEB’s projéctions indicate that operational noise would

- contribute approximately 45 dBA to outdoor sound levels in the closest residential neighborhodd

(Exh. EFSB-A<15(S) at 6-20).

7. EMF

As discussed in Section IV I, above, the power from the propOsed‘faquity would be

" transmitted to a substation in Tewksbury along an existing transmission line corridor. Electric
- fields and magnetic fields on the north side of the ﬁght-of-way would increase from 0.06 kV/m
t0 0.3 kV/m and 13 mG to 63 mG, respectively. Electric fields and magnetic fields on the south

edge-of—ROW would remain approxi_rﬂately unchanged at 2.2 kV/m and 74 mG, respectively.
The EMF levels oh_the north sii_ie of f:hé corridor are consistent with levéls accepted by the Siting
Board for edge-of-ROW levels of 1.8 kV/m and 85 mG. |

- MEB described a variety of EMF research iniﬁaﬁves undertaken from approximately

- 1980 to the present, within the Uni_téd States and around the world (Tr. 4, at 576-578). The

Company stated that a number of public-health agencies have looked at the issue of whether -
power-line electric and magnetic fields may affect health (id.). According to MEB, the attention
has focused primarily on the magnetic-field component, because the initial epidemiological

studies had reported a statiétical correlation between what were assumed to be magnetic-field
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levels and risks of certain diseases such as childhood leukemia (id.). MEB stated that, following‘
the initial epidemidlogical’ study in 1978 or 1979, a variety of research programs was initiated to
try to determine if thels-tatistically apparent association reflected a biologically valid associafion
(id.). MEB stated that, to date, the biological assessment of effects of electric and magnetic

fields has not found support for there being a causal link (id.). Research continues in this area

~ (id). The people investigating biophysical mechanisms in animal studies have not found a

biological basis for the statistical associations (id.). Ho_wever, due to the statistical associations,
some level of concem continues to exist (Tf. 4, at 576-578). |

MEB stated that a number of agencies havé 'propéséd guidelines for EMF exposures.
The Company singled out the work of the Intéﬁlétional Commission on Non-ionizing'R-adiation-
Protection (“IC'NIRP_”),- and stated that the ICNIRP has been formally recognized by WHO
(Exh. MEBJ, at 4-71). ICNIRP concluded that there was not evidence of adverse health effects
below continuous exposuré levels 01833 mG (id.; Tr. 4, at 576-578). The Company asserted that
833 mG is a level which ex-ceeds levels to which the public would be exposed in a transmission

line ehvironment (Eth MEB-1, at 4-71 ; Tr. 4, at 576-578).

8. Intervenor
BWG mafntains the Company has not presented “any form of cumulative health impact
studies” (BWG Reply Brief at 72). BWG asserts on brief that the appllcant should secure a
“health bond” for re31dents w1thm a 12-mile radius of the proposed facility to be used for B
insurance deductlbles for asthma and lung related ilinesses, air conditioners for the elderly with

health issues, and emergency care (BWG Brief at 5'7). BWG suggests that the health bond be

 effective for the duration of any Payment in Lieu of Taxes (‘;PILOT”) agrecment with the Town
of Billerica (id.). | | |

9, Analysis and Conclusions

The record evidence described in Section IV.K.1 , abové, shows that asthma rates appear
to be higher than the state average in Lowell, and lower than average in Billerica and |

Chelmsford. Cancer incidence in the area as a whole does not appear to be markedly different
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from statewide trends, although there arc some variations from town to town. The Siting Board
concludes that adllerence to h_ealth—'oased standards would be health protective.

The record shows that air quality standards are set by the USEPA and the MassDEP for |
criteria polhltants to protect sepsitive populations. The record shows that the propOsed project
will be required to meet MassDEP BAC'_I" requirements. The record shows that these air quality
standards would continue to be met in the area of the facility,'with the exception of ozone.

The record shows that the proposed project would not be a major source. of ozone, and that its

‘emissions of NOy, an ozone precursor ‘would be within a regulatory cap. Altogether, the-

- proposed ; lumtatlons on emissions of criteria pollutants are expected to be health protectwe The

Sltm_g Board notes that the approach of the BACT program is consistent with the S1t1ng Board
mandate to minimize both the environmental impacts and costs of proposed gener'ating facilities.
The Siting Board gives great weight to eXpected complianoe with USEPA and MassDEP air
quality programs as an indicator of whether the healtlt ‘irrlpa.cts of a proposed facility would be '

minimized. The record shows that erit_eria pollutants' are well-reg_ulated to prote'ct health, and

that the project would comply with regulations for oriteria pollutants. Consequently, the Siting

- Board finds that the health risks of the proposed facﬂlty related to criteria pollutant d1scharges to

alr at the MEB prOJect would be m1n1mlzed

_The record shows that, in the judgement of the USEPA, air toxics as emitted by

combustion turbines do not pose a significant health risk. The record also shows that the MEB

project would comply with the AALs and TELs for air toxics set by the MassDEP to be

. protective of health, Consequently, the Siting Board ﬁnds that health effects of the proposed

fac111ty related to non-criteria pollutant dlscharges to air would be mlmrmzed
The record does not identify any potentlal for humans to be exposed to any harmful

contaminants that might be dlscharged from the proposed facility to ground and surfa.ce waters.

-In Section IV.C, above, the Siting Board found that the'envir_onmental impacts of the proposed

_ facility would be minimized with respect to water resources. Consequently, the Siting Board

finds that health effects of the proposed facility related to dlscharges to ground and surface

waters would be rmmrmzed
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With respect to a potential releasé of ammonia, the Siting Board has determined that
amimonia concentrations exceeding the health-based Level 2 ERPG of 150 ppm could extend, in
a worst-case scenario, to an adj acentl workplace, and concentrations exceeding the health-based
Level 3 ERPG of 750 ppm could extend off the site. Accordingly, to minimize the risk to public
hgalt_h poscd by on-site am_moriia storége, the Siting Board in Section IV.G has directed MEB to

‘ ‘en'q_l'ose the ammonia storage tank to mitigate the impacts of any potential ammonia spill. The

Siting Board found in Section IV.G that the safety impacts of the proposed project would be
minimized. Consequently, the Siting Board finds that the health effects of the proposed facility

‘rclafed to handling and disposal of hazarddus materials-Would be minimized.

-Daytime noise from the facility Would' be 10 dBA Iessjtha.n WHO guidelines for limiting
annoyance and slecp disturbance and similarly withiin USEPA guidelines. As discussed in

‘Séctilo'n' TV.F, the project would rarely operate at night, and comparison to the WHO daytime

guidelines suggests that annoyance and sleep interference would not likely result from facility
noise. ' Also, in Section IV.F, the Siting Board found that the noise impacts of the proposed
facility would be minirhizéd. Consequently, the Siting Board finds that health effects of the
prOposed facility related to noise would be mirii_rﬁized.

The Siting Board has found that although some epidemiological studies suggest a

.correlation between exposure to magnetic fields and childhood leukemia, there is no evidence of

: a-éai;se-and—effect relationship between magnetic field exposure and human health. Southemn

Energy Kendall, LLC, 11 DOMSB 255, at 120-121 (2000); Nickel Hill Decision, 11 DOMSB 83,

at 134; Sithe Mystic Decision, 9 DOMSB 101, at 88-89. The record shows that ICNIRP has

“identified 833 mG as a magnetic ﬁeld' strength bélow which there is not evidence of adverse

" health effects. The proposed project would not lead to an exceedance of this level anywhere

along trénSmission lines, and would not exceed the Siting Board’s edge-of-ROW precedent of

85 mG‘.' Consequently, the Siting Board finds that health effects of the proposed facility related

~ to EMF would be minimized.

Consequently, the Siting Board finds that there is no evidence that the proposed facility
would exacerbate existing public health problerns in the communities surrounding the proposed

facility.
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Accordingly, based on its review of the record, the Siting Board finds that the cumulative

health impacts of the proposed facility would be minimized.

L. Conclusions on Environmental Impacts

. Based on the information in Sections IV. B through IV K, above, the Siting Board finds

that MEB’s descnptlon of the proposed pro_}ect and its environmental impacts is Substantlally

'aecurate and complete

In Section IV.B, the Siting Board has found that, with implementation of the CO,

-'rmtlgatlon condltlon the air quality impacts of the proposed facﬂlty would be mmlmtzed

In Sectlon V.G, the Siting Board has found that with the implementation of the

conditions with respect to water supply, the water resources and wetlands impacts of the |

. proposed facility would be minimized.

- In Section IV.D, the Siting Board has foundthat, with implernentation' of the recycling

- ‘condition, the solid waste impacts of the propOsed facility would be minimized.

In Section IV E, the Sltmg Board has found that with the implementation of the three
v1sua1 mitigation conditions, the visual 1mpacts of the proposed project would be minimized.

In Section IV.F, the Stt1ng Board has found that, with the 1mp1ement_atxon of the noise

- abatement wall condition, the eOr'ldi_tion limiting construction hours, and the outreach condition,

the noise'im'pacts of the proposed facility woilld be minimized.

In Section V.G, the Siting Board has found that, with the implementation of the
condmons requiring preparation of an SPCC plan, full-tlme security personnel and an enclosed
ammoma storage tank, the safety impacts of the proposed proj ject would be minimized.

 InSection IV. H, the Sltlng Board has found that, with implementation of the condition on
oil delivery timing, the traffic safety impacts of the_ proposed facility would be minimized.

In Section IV.], the Siting Board has fodnd that, with implementation of the EMF ‘
informational condition, the EMF impacts of the proposed facility would be minimized.

In Section IV J, the Sltlng Board has found that the land use 1mpacts of the proposed

facﬂlty would be rnmlmlzed
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In Section IV.K, the Siting Board has found that the cumulative health impacts of the
proposed facility would be minimized.

Accordingly, the Siting Board finds that, with the implementation of the above-listed

l conditions, MEB’s plans for the construction of the proposed generating facility would minimize

the environmental impacts of the proposed facility consistent with the minimization of costs
associated with the mitigation, control, and reduction of the environmental impacts of the
proposed generatmg facility. In addition, the Sxtmg Board ﬁnds that an appropnate balance
would be achieved among conflicting env1ron1_nenta1 concerns as well as between environmental

impacts and costs.

V. | CONSISTENCY WITH THE POLICIES OF THE COMMONWEALTH
A. Standard of Rev1ew

G L.c. 164, § 69)%. Tequires the S1tmg Board to determine whether the plans for

_ construction of a proposed generating facility are consistent with current health and

environmental protection policies of the Commonwealth and with such energy policies of the
Commonwealth as are adopted by the Commonwealth for the specific purpose of guiding the

decisions of the S-iting Board. The health and environmental protection pol'icies applicable to the

review of a generatirig facility vary considerably depending on the unique features of the site and

technology proposed; however, they may include existing regulatory progi‘ams of the

Commonwealth relating to issues such as air quality, water-related discharges, noise, water

supply, wetlands or riverfront protectlon rare and. endangered spec1es and historical or

agncultural land preservatlon Therefore in this section, the Siting Board summarizes the health
and environmental protection policies of the Commonwealth that are applicable to the proposed

facﬂity and discusses the extent to which the proposed facility complies with these policies.”!

4 The Siting Board notes that its Technology Performance Standard at 980 CMR § 12.00
“could be construed as.an energy policy of the Commonwealth adopted for the purpose of
guiding the decisions of the Siting Board. The proposed facility’s compliance with
980 CMR § 12.00 is discussed in Section IV, above.
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B. Analysis
In Sections II through IV, above, the Siti'ng_Board has reviewed the process by which

- MEB sited and designed the proposed facility, and the environmental and health impacts of the

proposed facility as sited and designed As part of this review, the Siting Board has identified a

riumber of Commonwealth policies applicable to the desrgn, construction, and operation of the

proposed facility. These are briefly summarized below.

~ As discussed in Sectlon IV.B, above, the MassDEP in con_]lmctlon with the USEPA,
extensrvely regulates emissions of criteria and non-crrtena pollutanits from new sources such as
the proposed facﬂlty MEB has demonstrated that 1t expects to comply with all applicable -
MassDEP and USEPA standards

As discussed in Sectlon Iv. C above the MassDEP in conjunction with the USEPA

- regulate various wastewater drscharges as well as constructron in wetlands and ‘waterway areas.

MEB has demonstrated that it expects to comply with MassDEP and USEPA standards for water
dlscharges and for work in wetlands and waterway areas.

| ~ As discussed in Sect1on IV.F, above, MEB has maintained that it wrll limit increases in
offsite noise caused by operation of the proposed facility to less than 10 dBA at the nearest

remdences and property lrnes, and has represented that it will seek a waiver frorn MassDEP for

. noise increases on adjacent non- resrdentlal properties, consistent vnth MassDEP policy 90 001

. which limits such i mcreases to 10 dBA

As discussed in Section IV. J above the record mdlcates that the proposed prolect is not
likely to adverser impact endanger_ed species or historical and archaeological resources. MEB
has thereby demonstrated that it e)rpects to comply with policies'Of the Massachusetts Natural
Heritage and Endangered- Species Program and the Massachusetts Historical Commission. |

Accordingly, based on its review above, the Siting Board finds that plans for construction

. ofthe proposed facility are consisterit with current health and environmental protection policies

of the Commonwealth and with such energy 'poI'ic'ies of the Commonwealth as have been adopted

for the specific purpose of guiding the decisions of the Siting Board.
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VIL. DECISION

The Siting Board’s enabling statute directs the Siting Board to implement the energy
poheles contained in G.L. c. 164, §§ 69H-69Q to provide a reliable energy supply for the
Commonwealth w1th a minimum impact on the environment at the lowest possible cost.

G.L. c. 164, § 69H. Seetlon 69J% requires that, in its consideration of a proposed generatmg
facility, the Siting Board review inter aha the site selection process, the environmental lmpacts of
the proposed project, and the consistency of the plans for construction and operation of the
proposed pI'O_]eCt with the envu'onmental policies of the Commonwealth.

In Section 11, above, the Siting Board has found that, w1th the 1mp1ementat10n of the
condition relative to acquiring additional site buffer, MEB S descnptlon of the site selection
process it used is a'ccurate,' and that the site selection process resulted in the seleetion of site that
contributes to the fmiﬁimization of the environmental impacte of the propased project and the
costs of mitigating, controlling, and reducing such impacts. |

In Section I'V, above, the S;ltlng Board has found that with the 1rnp1ementat10n of
11sted conditions relative to water resources, solid waste, visual, noise, safety, traffic, and EMF
impacts, MEB’s plans for the construet;ton of the proposed generating facility would minimize -
the environmehtal impacts of the proposed project consistent with the minifnization of costs
assbeiated'with the mitigation, eontrol and reduction of the environmental impacts of the -

proposed prOJect |

In Seetion V, above, the Siting Board has found that the pIans for the construction of the
proposed project are consistent w1th current health and environmental protectlon policies of the
Commonwealth and with such energy policies of the Commonwealth as have been adopted by
the Commonwealth for the spec1ﬁc purpose of gu_xdmg the decisions of the Siting Board.

Accordingly, the Siting Board finds that, upon compliance with the conditions set forth in
S‘ections-IV..C, IV.D, IVE, IV.F, IV.G, IV.H., and IV I, above, and listed below, the tonstruction
and operation of the proposed project will provide a reliable energy supply for the

" Commonwealth with a minimum impact on the environment at the lowest possible cost.
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Accordin'gly, the Siting Board -APPROVES-the petition of Montgomery Energy Billerica

Power Partners LP to construct a 348 MW generating facility in Billerica, Maésachusetts,_ subject

to the following conditions:

A,

The Siting Board directs the Company, prior to construction, to make a

compliance filing _shdwing (2) that the Company has executed water supply -

* contracts with the Town of Billerica for the water volume described in the record,

and (b) that cOﬁsumption, of Billerica municipal water, other than water for
domestic use and for fire protectioﬁ, will be mitigated by Company programs
designed to save 40 million gallons per year, based on estimated savings from

pl'ahncd ‘measures as set forth in an agreed plan.

: .'I‘he- Sitin‘g_Board di'r_écts the Company to file a notice of project change with the

Siting Board if the Company anticipates using more than 40 million gallons per

| yeaf of municipal water.

" The Siting Board directs the Company to file & notice of project change withi the

N Siting Board if the Company is unable to exccuté a water-supply agféerneﬁt with

the Town of Billerica.

The Siting Bdatd directs that the Company revért to the use of WWTP éfﬂuent as

the primary source of water for the project within one year of the completion of -
WWTP reconstruction. The Siting Board directs the Company to file a notice of .

project change with the Siting Board, if such timely reversion is not.effected for

- any reasott.

'The'Siting Board directs the Company, prior to the commencement of operation, -

to provide to the S_iting Board a recycling plan, and to report on fh_e Company’s

- recycling rate for construction debris and its anticipated recycling rate for

operational ﬁrastes,
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The Siting Board directs ttle Company to pursue discussions with PanAm
Railways to obtain an easement for the life of the MEB project, to maintain
existing vegetatmn munedlately east of the plant “The Company shall report to
the Board on the results of discussions with PanAm Railways with respect to
vegetation on that property, by providing the Siting Board a progress report on
Aprill 1, 2009, and every three months thereafter, pending resolution.

The Siting Board directs the Company to plant two staggered rovslrs‘ of spruce trees,

no shorter th_én 10 feet, each, aiong the east side of the 16-acre site.

The Siting Board directs the Company to acquire the optioned parcel located cast

~of the MBTA railway line, south of Town Farm Lane, and west of Billerica |

Avenue. The Compdny shall plant evergreens as set forth in the Cotnpany’s

. description of visual mitigation option‘s using spruce trees, Shall maintain the

existing trees and added plantings, and shall refrain from removmg any healthy

trees that mltlgate or could mitigate visual 1mpacts

The Siting Board directs the Company to.proﬁde, as requested by individual
property- 6wners or appropriate municipal qfﬁcials, reagonable off-site mitigation
of visual impacts, ingluding shrubs, trees, window awnings, or other mtlttially
agreeable measures that would screen views of the pt‘oposed generating facility
and related facilities at affected residential propertles and roadways up t6 one-half |

mile from the site where res1dents experience changed views, In 1mplement1ng

 this-requirement, the Company: (1_) shall provide shrub and tree plantings,

window awnings, or other reasonable mitigation on private property, only with the

permission of the property owner, and along public ways, only with the

'pcrmiss'ion'of the appropriate municipal officials; (2) shall provide written notice

of thls requirement to appropnate officials and to all owners of property w1th1n

one-half mlle of the site, prior to the commencement of construction;
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(3) may limit requests for mitigation measutes from local property owners and

municipal officials to a speciﬁ_cd period ending no less than six months after

~ initial operation of the facility; (4) shall complete all agreed-upon mitigation

measures within one year af_tér.completion of construction, or if based on a
request filed after commencement of construction, within one year after such

request; and (5) shall be responsible for the reasonablé maintenance and

‘replacement of plénting_s, as necessary, to ensure that healthy plantings become

established.

The Siting Board directs the Company to maintain the good appearance of the

facility, including the stacks, and on-site landscaping, for the life of the project.

The Siting Board directs the Company to construct a ten-foot noise abaterri’e_nt .

wall at the site as described by the Company.

The Siting Board directs the Company to confine noisy construction activities to

weekdays only, to the extent practicable. Specifically, the Company may engage _

in any construction activifics Monday through Friday, during daylight hours, not
carlier than 7:00 a.m, and not later than 6:00 p.m. Further, the Siting Board . .

. directs the Company to limit any necessary weekend cdn‘struction to Saturdays,

between the hours of 8:00 a.m. and 6:00 p.m., to the extent practicable.

** The Siting Board directs the Company, inéon‘sultatiqn with the Town of Billerica,

to develop an outreach plan for the proposed f’acﬂity. _ ..Tht_a outreach plan should

lay out the procedures to be used to notify the public in particular locations about
the scheduled start, duration, and hours of construction outside of normal business

hours, and should include information on complaint ahd response procedures and

- contact information.
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The Siting Board directs the Company to maintain site security personnel on a

continuous basis at or around the site. Remote electronic monitoring alone, as

originally proposed by the Company, does not satisfy this condition.

The Siting Board directs the Company to prepafe and submit to the Billerica Fire

Department, or other appropriate agency, a risk management plan that evaluates

~ potential .a'rmnonia exposures under the scenario of a release during off-loading.

¢

The Siting Board directs the Company to develop 2 Spill Prevention, Control and

Countermeasure Plan.

“The Siting Board directs the Company to construct a building that would enclose

its aqueous ammonia tanks.

The Siting Board directs the Company, prior to facility operation, to file a report
with the Siting Board confirming approval by.the Billerica Fire Department and
the Billerica Police Department of safety and security plans for the MEB facility.

The Siting Board directs the Company to limit oil deliveries to off-peak hours.

The Siting Board directs the Company to limit delivery of water by truck to the

faéility to a maximum of 20 round trips per day.

The Siting Board directs the Company to keep the Siting Board informed as to the

progress and the outcome of the Company’s interconnection plans and on designs

_ for any transmission upgrades, as well as any measures incorporated into

transmission upgrade designs to minimize magnetic field impacts at such time as
the Company reaches final agreement with all transmission providers regarding

inferconnection.
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Because issues addressed in this De0151on relative to this fac111ty are subject to change

over tlme construction of the proposed generatmg facility must be commenced within three

years of the date of the demswn

In addition, the Siting Board notes that the findings in this decision are based upon the

record in this case. A preject proponent has an absolute obligation to construct and operate its

facility in conformance with all aspects of its proposal as presented to the Sltmg Board

Therefore the Siting Board requlres Montgomery Energy Billerica Power Partners LP, orits

. successors in interest, to notify the Siting Board of any changes other than minor variations to the -

‘proposal so that the Siting Board may decide whether to "inquir'e further into a particular issue.

Montgomery' Energy Billerica Power Partners LP or its successors.in interest are obligated to -

provide the Sitirig Board with sufficient information on changes to the proposed project to enable

the Siting Board to make these deteiminations.

“Selma Urman | T
Presiding Officer

Dated this 3" day of March, 2009
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_APPROVED by the .Energy Facilities Sitiﬁg Board at its meeting of February 12, 2009,
by the rneinbers and desighees present ;md voting. Voting for approﬁfal of the Tentati?‘e Decision
as amended: Ann Berwick (Acting EFSB Chair/Designee for Iaﬁ A. Bowles, Secretary,
| Executive Office o_f Energy & Environmental Affairs); Rob Sydney, (Designéé fbr Philipl
‘Giudice, Commissioner DOER}); James Colman(Desi'gnee for Laurie Burt, Commissioner,
Department of ‘Enviromﬁental 'I;rotecti'()n); Paul'J. Hibbard, Commissioﬁer DPU; Tim Woolt.',-

Commissioner DPU ; and Dan’ Kuhs, Public Member.

. Aon Berwick, Acting Chair ‘
Energy Facilities Siting Board

Dated this 12% day of February, 2009
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Appeal as to matters of law from any final decisi()n,' order or ruling of the Siting Board
may be taken to the Supreme Judicial Court by an aggrieved party in interest by the filing of a
written petition praying that the order of the Siting Board be modified or set aside in whole or in

Such petition for appeal shall be filed with the Siting Board within twenty days after the
date of service of the decision, order or ruling of the Siting Board, or within such further time as
the Siting Board may allow upon request filed prior to the expiration of the twenty days after the
date of service of said decision, order or ruling. Within ten days after such petition has been
filed, the appealing party shall enter the appeal in the Supreme Judicial Court sitting in Suffolk

~-County by filing a copy thereof with the clerk Qf sa.ld court. (Massachusetts General Laws,

Chapter 25, Sec. 5 Chapter 164, Sec. . 69P).
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