
Decisions and Orders

Massachusetts Energy Facilities Siting Board

VOLUME 17



TABLE OF CONTENTS

EFSBIDPU ~

~
i

Russell Biomass, LLC and WMECO . . . . . . . . . . . . . . . . . . . . . . 07-4/07-35/36

Mobile Pipe Line Company (SJC Order) . . . . . . . . . . . . . . . . . . . 07-3/07-5

I

87

Cape Wind Associates, LLC (override) 07-8 94

Brockton Power Company, LLC 07-7/07-58/59 157

Pioneer Valley Energy Center, LLC. . . . . . . . . . . . . . . . . . . . . .. 08-1 294

Rulemaking Amending Regulations in 980 CMR
§l.OO and §2.00 (conduct of adjudicatory
proceedings & conduct of board business) 08-RM-I 374



COMMONWEALTH OF MASSACHUSETTS
Energy Facilities Siting Board

Petition of Russell Biomass, LLC. and
Western Massachusetts Electric Company

)
)
)

-------------)

FINAL DECISION

EFSB 07-4/D.P.U. 07-35/07-36

Stephen H. August
Presiding Officer
April 21, 2009

On the Decision:
William Febiger
Enid Kumin
John Young

[1]



alternative route
underground design

Companies

CSX Route

Department

kV

kV/m

MADEP

. MADFW

MEPA

mG

MHC

MHD

Montgomery
underground design

MW

NHESP

Northem Approach

Petitioners

primary route
underground design

Project

ROW

Russell Biomass

Siting Board

Southern Approach

WMECo

Berkshire Gas Decision

Berkshire Power

Boston Gas

ABBREVIATIONS

underground construction in Russell Village and along U.S. Route 20

Russell Biomass, LLC and Western Massachusetts Electric Company

Route Alternative 3, along the CSX railroad line

Department of Public Utilities

kilovolt

kilovolts per meter

Massachusetts Department of Environmental Protection

Massachusetts Division of Fish and Wildlife

Massachusetts Environmental Policy Act

milligauss

Massachusetts Historical Commission

Massachusetts Highway Department

underground construction of the portion of the route in Montgomery

megawatt

Massachusetts Natural Heritage and Endangered Species Program

Connection at 115 kV to existing WMECo substation in Blandford

Russell Biomass, LLC and Western Massachusetts Electric Company

underground construction of the entire 5.3 miles ofprimary route

5.3-mile transmission line plus switching station

right-of-way

Russell Biomass, LLC

Energy Facilities Siting Board

Connection at 115 kV to WMECo's #1512 line in Westfield

Western Massachusetts Electric Company

Berkshire Gas Company, 25 DOMSC 1 (1992)

Berkshire Power Development, Inc., D.P.U. 96-104 (1997)

Boston Gas Company, D.T.E. 00-24 (2001).

1

[2]



Dispatch Communications ofNew England d/b/a Nextel
Communications, Inc., D.P.U./D.T.E. 95-59-B/95-80/95-112/96-113
(1998).

Save the Bay, Inc. v. Department ofPublic Utilities, 366 Mass. 667
(1975).

Tennessee Gas Pipeline Company, D.T.E. 01-57 (2002)

Town of Truro v. Department of Public Utilities, 365 Mass. 407
(1974).

Boston Edison Company, 6 DOMSB 208 (1997).

New England Power Company, 7 DOMSB 333 (1998).

1997 BECo Decision

1998 NEPCo Decision

Tennessee Gas (2002)

Town of Truro

Braintree

MECo (2002)

Save the Bay

CELCO Decision

Cape Wind Decision

MMWEC Decision

Nextel Decision

Planning Board of Braintree v. Department of Public Utilities, 420
Mass. 22 (1995).

Cape Wind Associates, LLC/Commonwealth Electric Company d/b/a
NSTAR Electric Company, 15 DOMSB I (2005).

Cambridge Electric Light Company, 12 DOMSB 305 (2001).

Massachusetts Electric Company, D.T.E. 01-77 (2002).

Massachusetts Municipal Wholesale Electric Company, EFSB 07-6
(2008).

New York Central Railroad New York Central Railroad v. Department of Public Utilities,
347 Mass. 586 (1964).

ii

[3]



TABLE OF CONTENTS

1. INTRODUCTION 1

A. Summary of the ProposedProject. 1

B. Procedural History 1

C. The Northern Approach and the Southern Approach .3

D. The Primary Route and Alternative Route 3

E.· Primary Route Variations 4

F. Switching Stations 5

G. Jurisdiction and Scope of Review 5

II. PROPOSED PROJECT ; 6

A. Need : : 6

1. Standard of Review 6

2. Adequacy of Existing Transmission System 7

3. Permitting Status of Proposed Generating Facility 7

4. Analysis 8

B. Comparison of the Proposed Project and Alternative Approaches 9

1. Standard of Review 9

2. Identification of Project Approaches for Analysis 10

a. Reliability 12

I. Arguments of the Parties ; 12

11. Analysis 12

b. Environmental Impacts 12

I. Petitioners' Position 14

11. Westfield's Position 17

111. Analysis 18

c. Cost 19

I. Argument of the Parties 19

11. Analysis 20

3. Conclusions: Weighing Need, Reliability, Environmental Impacts andCost... 21

III. ANALYSIS OF THE PRIMARY AND ALTERNATIVE ROUTES 22

A. Site Selection .22

I. Standard of Review 22

111

[4]



2. Site Selection Process 23

B. Geographic Diversity 25

C. Description of the Primary and Alternative Routes : 26

D. Environmental Impacts, Cost and Reliability of the Proposed and Alternative
Facilities 28

I. Standard of Review 28

2. Environmental Impacts 29

a. Land Resources 29

b. Wetlands and Water Resources 31

c. Visual Impacts 32

d. Noise 34

e. Traffic : 35

f. Electric and Magnetic Fields c••••••••••••••••••••••••••••••••• 35

g. Underground Design Alternative 36

1. Position of the Companies Regarding Underground Design of the
Primary and Alternative Routes .37

11. Arguments of the Parties Regarding the Montgomery
Underground Design .37

(A) Position of the Town of Montgomery 37

(B) Position of the Companies 40

h. Companies' Summary of Environmental Impacts of the Primary and
Alternative Routes '" '" 41

1. Analysis of the Environmental Impacts of the Primary and Alternative
Routes : 41

1. Analysis of Underground Design Alternatives ., .41

11. Analysis of the Primary and Alternative Routes with Overhead
Design 43

J. Conclusions on Environmental Impacts of the Primary and Alternative
Routes 47

3. Costs 48

4. Reliability 48

5. Conclusion 49

IV. CONSISTENCY WITH THE POLICIES OF THE COMMONWEALTH .50

A. Standard of Review 50

B. Analysis 51

V. ZONING EXEMPTION AND SECTION 72. : 51

IV

[5]



A. Standard of Review 52

1. G.L. c. 40A, § 3 : 52

a. Public Service Corporation 52

b. Exemption Required ,. 53

c. Public Convenience or Welfare 54

2. G.L. c. 164, § 72 ; 55

B. Public Service Corporation Status 56

C. . Need for the Requested Individual Zoning By-Law Exemptions 56

1. Petitioners Position 56

2. Westfield and Montgomery Positions 59

3. Analysis : 60

D. Montgomery Driveway By-Law 66

1. Petitioners' Request for Exemption ; 66

2. Montgomery' s Position 66

3. Petitioners' Reply 66

4. Analysis 67

E. Public Convenience or Welfare 67

1. Need for or Public Benefit ofUse 67

2. The Proposed Project and Alternatives 69 .

3. Impacts of the Proposed Project 70

4. Conclusion 70

F. Need for Requested Comprehensive Zoning Exemption 70

G. Is "Permitted Use" a Prerequisite For the Applicability of Other Zoning
Provisions : 72

H. G.L. c. 164, § 72 74

I. Section 61. Findings 74

VI. DECISION 75

v

[6]



EFSB 07-4/D.l,'.U. 07-35/07-36 Page I

Pursuant to 0.1. c. 164, § 69J, the Energy Facilities Siting Board hereby approves,

subject to the conditions set forth below, the joint petition of Russell Biomass, LLC and Western

Massachusetts Electric Company for approval to construct a lIS kV transmission line,

approximately 5.3 miles in length, and an associated lIS kV switching station, for the purpose of

interconnecting a proposed 50 megawatt wood-burning generating facility in Russell,

Massachusetts, with the regional electric grid in New England. The Siting Board also grants the

Petitioners exemptions from certain provisions of the Zoning By-Laws of the Towns of Russell

and Montgomery and the City of Westfield, and denies exemptions from other Zoning By-Law

provisions ofthesemunicipalities. The Siting Board grants the Petitioners' request for approval

pursuant to 0.1. c. 164, § 72.

1. INTRODUCTION

A. Summary of the Proposed Project

The proposed project ("Project") consists of (I) an approximately 5.3-mile, lIS kilovolt

("kV") transmission line from the proposed Russell Biomass generating facility in Russell to

Western Massachusetts Electric Company's ("WMECo") transmission system in Westfield, and

(2) a new switching station facility in Westfield. The transmission line would travel through

Russell, Montgomery and Westfield to the proposed new switching station in Westfield, which

would be connected to the existing lIS kV WMECo #1512 transmission line in Westfield

(Exh. JP-I, at I-I). The Project would be constructed by Russell Biomass, LLC ("Russell

Biomass"), and owned and operated by WMECo.

1 B. Procedural History

On May 7, 2007, pursuant to 0.1. c. 164, § 69J, Russell Biomass and WMECo, a

subsidiary of Northeast Utilities (together, "Petitioners" or "Companies") jointly filed a petition

with the Energy Facilities Siting Board ("Siting Board") for approval to construct an

approximately 5.3-mile lIS kV transmission line and ancillary facilities in the Towns of Russell

and Montgomery and in the City of Westfield, and ancillary facilities, including a switching

station, in Westfield. This matter was docketed as EFSB 07-4.
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On May 10, 2007, the Petitioners filed with the Department of Public Utilities

("Department"): (l) a petition for individual zoning exemptions and a comprehensive zoning

exemption, pursuant to G.1. c. 40A, § 3, from Russell, Montgomery and Westfield for the

proposed Project; and (2) a petition, pursuant to O.L. c. 164, § 72, for authority to construct and

operate the Project. The Department docketed the zoning exemption petition as D.P.U. 07-35,

and docketed the § 72 petition as D.P.U. 07-36.

On May 30, 2007, pursuant to 0.1. c. 25, § 4, the Department issued a Consolidation

Order, which referred the two Department dockets to the Siting Board for review together with

the Siting Board docket, and consolidated the three dockets into a single proceeding, Russell

Biomass/Western Massachusetts Electric Company, EFSB 07A/D.P.U. 07-35/07-36.

Accordingly, the Siting Board conducted a single adjudicatory proceeding, and a single

evidentiary record was established.

On August 24, 2007, the Presiding Officer granted the petitions to intervene of the Town

of Montgomery, the City of Westfield, Christian Lent, Thomas and Elizabeth O'Connor, Brian

Janik, and Richard and Brenda Scott. The Presiding Officer also granted limited participant

status to Sarah Underwood, James E. and Robin 1. Unger, Christopher R. Davis, and the Jacob's. .

Ladder ScenicByway Advisory Board.

The Siting Board held evidentiary hearings on January 15, January 22, January 24,

January 25, and February 26, 2008. The Petitioners presented the testimony of eight witnesses:

James Ramsey, a partner in Russell Biomass, who presented testimony regarding project

development and permitting issues; Robert Fralley, Jr., President of Frailey Electric Utility

Consultants, who presented testimony on technical and engineering aspects of the Project as they

relate to the Petitioners' project approach analysis, route and site selection process, electric and

magnetic field levels, and the cost and reliability analysis of the primary and noticed alternative

routes; Rebecca 1. Sherer, P.E., an associate at Tighe & Bond, Inc., who testified with respect to

environmental issues concerning the Petitioners' project approach analysis, route and site

selection process, and the environmental analysis of the primary and noticed alternative routes;

Daniel E. Peaco and Mon-Fen Hong, consultants with LaCapra Associates, who testified with

respect to public benefits of the proposed project; Kenneth B. Bowes, vice-president of

operations for Northeast Utilities, who testified on technical and engineering aspects of the

[8]
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proposed project; Eric J. Las, an associate with Beals and Thomas, Inc., who testified regarding

rare species and wetlands issues; and Tracy J. Adamski, a senior environmental scientist and

planner with Tighe & Bond, Inc., who testified with respect to land use and zoning issues.

The City of Westfield presented two witnesses: Thomas E. Converse, a vice-president of

New England operations for SourceOne, who provided testimony 'On project approach analysis

and analysis of switching station sites; and Lawrence B. Smith, a city planner for the City of

Westfield, who testified concerning the City of Westfield's zoning ordinance.

Over 200 exhibits were entered into the evidentiary record. On April 11 , 2008, the City

of Westfield and the Town of Montgomery filed initial briefs, followed by the initial brief of the

Petitioners on April 18, 2008,. The City of Westfield and the Town of Montgomery filed reply

briefs on April 25, 2008, and the Petitioners filed their reply brief on May 2, 2008.

The Siting Board staff issued a bench memorandum on September 19, 2008. The Siting

Board met on September 25, 2008, and October 2, 2008, to consider the Petitioners' petition. At

the meeting on October 2, 2008, the Siting Board, by a unanimous vote, directed the staff to draft

a Tentative Decision approving, with conditions, the petition of Russell Biomass and WMECo

(October 2, 2008, Siting Board meeting, TI. at 5-46).

C. The Northern Approach and the Southern Approach

Among potential approaches to interconnect to the Russell Biomass facility, the

Petitioners described possible construction of 115 kV transmission lines originating at the

Russell Biomass facility and going either south or north. The approach favored by the

Petitioners would consist of an approximately 5-mile, overhead, transmission line from the

Russell Biomass facility to a new switching station connecting with WMECo's #1512 existing

transmission line in Westfield ("Southern Approach") (Exh. JP-1, at 3-4). The alternative

approach would consist of an approximately 10-mile overhead radial 115 kV line from the

proposed generating facility in Russell to an existing WMECo substation in Blandford,

Massachusetts ("Northern Approach") (id. at 3-1 to 3-15).

D. The Primary Route and Alternative Route

Among potential routes that could be used for the Southem Approach, the Petitioners

provided public notice of two route alternatives, the Companies' preferred route ("primary
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route") and the noticed alternative route 1 ("Alternative Route"). The primary route begins at the

proposed Russell Biomass facility location, extends 5.3 miles south and east through Russell,

Montgomery, and Westfield on a route which is east of both the Westfield River and the CSX

railway line, crossing over the Massachusetts Turnpike and continuing eastward on a cleared

utility rightcof-way ("ROW") to an interconnect with WMECo's #1512 line in Westfield

(Exh. JP-l, at 1-1).

The Alternative Route extends within the U.S. Route 20 ROW, which generally parallels

the west bank of the Westfield River and is designated the Jacob's Ladder Trail Scenic Byway

through a portion of this route (id. at 1-13). The Alternative Route passes through Russell and

Westfield, but does not enter Montgomery. The transmission line would cross the Westfield

River from the Russell Biomass site and pass through the residential neighborhoods of Russell

Village to intersect with U.S. Route 20. The line would then continue south and easterly along

U.S. Route 20 to the intersection with the WMECo #1512 transmission line (ill,). There is

currently an active above-ground distribution line within the U.S. Route 20 ROW. The

Alternative Route is approximately 5.2 miles long (id. at 1-14).

E. Primary Route Variations

The primary route initially included three variations ("route variations") within the

northern portions of the route in Russell and Montgomery, as well as two possible switching

station sites at the southern terminus of the route in Westfield. The route variations were

designated as Route Variations 1a, Ib, and 1c. Route Variation 1a was later modified because

the Petitioners were unable to reach an agreement with the CSX Railroad (becoming "Route

Variation 1a modified") and Route Variation Ib subsequently was withdrawn by the Petitioners.

The switching station sites were designated S-I and S-2.

Route Variation Ia modified and Route Variation Ic, the two variations of the primary

route, travel distinct paths along Shatterack and Tekoa Mountains between the proposed Russell

A Siting Board petition to construct a jurisdictional transmission line must present both
the applicant's primary route and at least one alternative t? that route (alternative routet
Published notice of each route is required, and only a route that has been noticed maybe
approved by the Siting Board.
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Biomass facility and an inte=ediate route pointwhere the two remaining variations converge in

Montgomery about 700 feet north of the Massachusetts Turnpike, from which the remainder of

the primary route continues along an existing WMECo right-of-way to WMECo's #1512 line in

Westfield, a distance of approximately 1.9. miles (Exh. EFSB-SS-11). An active 23 kV

distribution line is located along approximately the last mile of this common segment. A map

showing the primary route variations is attached as Figure 1.

F. Switching Stations

The Petitioners presented two alternative sites, Switching Station S-l and Switching

Station S-2, for the proposed switching station associated with the primary route (Exh. IP-1, at

4-17). The ultimate switching station site for the primary route would be the same regardless of

whether Route Variation 1a modified or Route Variation 1c of the primary route is used for the

Project.

Switching Station S-l would be located on a 2.1-acre site located slightly northwest of

the interconnection of the proposed transmission line with WMECo's existing 115 kV #1512

transmission line for this alternative (id.). Access to this location would be from the east and
,

would require the use of an existing private road, approximately 1800 feet from the end of

Furrowtown Road. No residences or other developments are located in the vicinity of Switching

StationS-1 (id. at 4-17,4-18).

Switching Station S-2 would be located on a 7.8 acre site located approximately 700 feet

west of the interconnection of the existing WMECo easement and the 115 kV #1512

transmission line (Exh. JP-l, at 4-18). The proposed switching station would be located to the

south of the proposed transmission line and north of the existing #1512 line. Access to this

location would be either the same as the access for Switching Station S-1 or from the southwest

from Pochassic Road. No residences or other developments are located in the vicinity of

Switching Station S-2 (id.). The Petitioners seek Siting Board approval for both switching

station alternatives (Exh. IP-1, at 1-14).

G. Iurisdiction and Scope of Review

The Petitioners filed their petition to construct the proposed transmission project pursuant

to G.L. c. 164, § 69H, which requires the Siting Board to implement its statutory authority so as
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to provide a reliable energy supply for the Commonwealth with a minimum impact on the

environ:nent at the lowest possible cost, and pursuant to G.L. c. 164,§ 69J, which requires a

project applicant to obtain Siting Board approval for the construction ofproposed energy

facilities before a construction permit may be issued by another state agency.

As a new electric transmission line with a design rating of 69 kV or greater and alength

in excess of one mile, the Company's proposed project falls within the definition of "facility" set

forth in G.L. c. 164,§ 69G, which provides that the definition of a "facility" includes:

a new electric transmission line having a design rating of 69 kV or more and
which is one mile or more in length on a new transmission corridor.

In accordance with G.L. c. 164, § 69J, before approving a petition to construct facilities,

the Siting Board requires an applicant to justify its proposal in three phases. First, the Siting

Board requires the applicant to show that additional energy resources are needed (see Section

ILA, below). Next, the Siting Board requires the applicant to establish that, on balance, its

proposed project is superior to alternative approaches in terms of cost, environmental impact,

reliability and ability to address the identified need (see Section ILB, below). Finally, the Siting

Board requires the applicant to show tbat it has considered a reasonable range of practical facility

siting alternatives and that the proposed site for tbe facility is superior to a noticed alternative site

in terms of cost, environmental impact, and reliability of supply (see Sections m.c and m.D,

below).

II, PROPOSED PROJECT

A. Need

1. Standard of Review .

The Siting Board's review of proposed transmission facilities is conducted pursuant to

G.L. c. 164, § 69J. The Siting Board requires an applicant seeking to construct a transmission

line to interconnect a new or expanded generating facility to show: (1) that the existing

transmission system is inadequate to interconnect the new or expanded generator; and (2) that tbe

new or expanded generator is likely to be available to contribute to the regional energy supply.

Cape Wind Associates, LLC/Cornrnonwealtb Electric Company d/b/a NSTAR Electric

[12]
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Company, 15 DOMSB I, at 29 (2005) ("Cape Wind Decision,,)2 If the new or expanded

generator exists, or is under construction, the availability showing will be deemed to have been

made. If the generator is planned, and is subject to the Siting Board's jurisdiction, that showing

may be made by obtaining the Siting Board's approval of the generating facility. Cambridge

Electric Light Company, 12 DOMSB 305, at 316-317 (2001) ("CELCo Decision"); ANP

Blackstone Energy Company, 8 DOMSB I, at 201-203 (1999). If the generator is planned, and

not subject to the Siting Board's jurisdiction, the showing may be made on a case-by-case basis

based on indicators of project progress (~, progress in permitting or in obtaining project

financing). Cape Wind Decision at 28-29.

2. Adequacy of Existing Transmission System

The Petitioners stated that, without the proposed transmission line, there would be no

means by which to deliver energy from the proposed 50 megawatt ("MW") (nominal net design

output) Russell Biomass generating facility to potential customers (Exh. JP-I, at 1-1,2-3). The

Petitioners stated that existing circuits that supply Russell customers are not adequate' to deliver

the energy from the proposed generating facility (Exhs. EFSB-N-I; EFSB-N-3).

3. Permitting Status of Proposed Generating Facility

The Petitioners stated that Russell Biomass is in the process of obtaining the permits and

approvals necessary to construct and operate the proposed Russell Biomass generating facility

(Exh. JP-I, at 2-6). As of May 2007, Russell Biomass had filed an air permit application with

. the Massachusetts Department of Environmental Protection ("MADEP"), a permit application

for water withdrawal with the MADEP, and aNational Pollutant Discharge Elimination System

("NPDES") pennit with the U.S. Environmental Protection Agency Wi at 2-8). The Petitioners

indicated that there are a number of other required permits for the proposed generating facility,

including a wetlands Order of Conditions from the Russell Conservation Commission, a

Beneficial Use Determination from the MADEP for ash reuse, a Section 404 Clean Water Act

2 The Cape Wind Decision was affirmed on appeal in Alliance to Protect Nantucket Sound
v. Energy Facilities Siting Board, 448 Mass. 45, at 53 (2006).
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permit from the U.S. Army Corps of Engineers, a Chapter 91 License from the MADEP for an

intake/discharge structure at the Westfield River, and stack registration with the Federal Aviation

Administration ilil at 2-6). In January 2008, the Petitioners indicated that they were in the midst

of working with the MADEP in furthering air, water, and wetlands permitting (Tr. I, at 25-28).

On March 28,2008, the project received a Certificate on its Final Environmental Impact Report

(Exh. EFSB-G-5(S)2).

The Department recently issued orders conditionally granting in part, but denying in part,

the request of Russell Biomass for a zoning exemption from certain Town of Russell zoning by­

laws for the generation portion of the project. Russell Biomass, D.P.U. 06-60 (2008); Russell

Biomass, D.P.U: 06-60-A (2009). However, the Department's decision, while granting only

some exemptions, did not preclude the siting, construction, or operation of the proposed Russell

Biomass generating facility project; the Petitioners may ultimately obtain outstandingzoning

approvals and reach an agreement concerning fire response, traffic and other matters for the

projectto the satisfaction of the Town of Russell. Russell Biomass, D.P.U. 06-60, at 82.

4. Analysis

Pursuant to the standard of review set forth above, the Siting Board requires an applicant

seeking to construct a transmission line to interconnect a new or expanded generating facility to

show: (1) that the existing transmission system is inadequate to interconnect the new or

expanded generator; and (2) that the new or expanded generator is likely to be available to

contribute to the regional energy supply.

With respect to the first element of the standard of review, the record indicates that

Russell Biomass is proposing to build a 50 MW electric generating facility in Russell,

Massachusetts. The record indicates that there is insufficient transmission capacity to. transmit

the output of the proposed generating facility to the regional transmission grid. The Siting Board

therefore finds that the existing transmission system is inadequate to interconnect the proposed

Russell Biomass generating facility.

The proposed Russell Biomass generating facility has not yet obtained all necessary

project permits, and is not yet under construction. Therefore, to establish that the facility is

likely to be available to contribute to the regional energy supply, the Siting Board directs the

[14]
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Petitioners to submit to the Siting Board copies of all permit approvals required for the

Petitioners to begin construction of the proposed generating facility in Russell. Consistent with

our standard of review, the Siting Board finds that at such time as the Petitioners comply with

this condition, the Petitioners will have demonstrated that there is a needfor additional

transmission resources to interconnect the Russell Biomass facility with the regional

transmission grid. The Petitioners may not commence construction of the proposed transmission

project until they have complied with this condition.

B. Comparison of the Proposed Project and Alternative Approaches

1. Standard of Review

General Laws, c. 164, § 69H requires the Siting Board to evaluate proposed projects in

terms of their consistency with providing a reliable energy supply to the Commonwealth with a

minimum impact on the environment at the lowest possible cost. In addition, G.L. c. 164, § 69J

requires a project proponent to present "alternatives to plarmed action" which may include:

(a) other methods of generating, manufacturing, or storing electricity or natural gas; (b) other

sources'of electrical power or natural gas; and (c) no additional electric power or natural gas.J

Cape Wind Decision at 21, citing CELCo Decision at 321; Boston Edison Company, 6 DOMSB

208, at 252 (1997) ("1997 BECo Decision").

In implementing its statutory mandate, the Siting Board requires a petitioner to show that,

on balance, its proposed project is superior to alternative approaches interms of cost,

environmental impact, and ability to meet the identified need. Cape Wind Decision at 21, citing

CELCO Decision at 321; 1997 BECo Decision at 252. In addition, the Siting Board requires a

petitioner to consider reliability of supply as part of its showing that the proposed proj ect is

superior to alternative project approaches. Cape Wind Decision at 21-22.

1

3 General Laws, c. 164, § 69J also requires a petitioner to provide a description of "other
site locations." The Siting Board reviews the Petitioners primary route, as well as other
possible routes, in Section III, below.
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The Petitioners considered options for interconnecting with the regional grid by

extending a transmission interconnection in several different directions from the Russell Biomass

site. The Petitioners identified six other substations within a 10-mile radius of the proposed

Russell Biomass generating facility site (Exhs. EFSB-PA-5; EFSB-PA-2; TI. at 255).4 The

Petitioners evaluated each of these possible substations based on various selection criteria

including the existence of current easements; significant topographical features; proximity to

private homeowners; and the presence of natural features such as protected species and habitat,

drinking water supply watersheds, and recreational/conservation open areas (Exh. EFSB-PA-5).

Based on this evaluation, the Petitioners concluded that only one of these substations (the

Blandford Substation) would offer a feasible interconnection point (MJ.s

We find the Petitioners' conclusion reasonable, and with the exception of the Blandford

Substation, other interconnection points do"not warrant further consideration. The Siting Board

also finds that the interconnection via either the proposed approach, or via an alternative

approach that would connect to the Blandford Substation would meet the identified need, and

these approaches may provide potential tradeoffs between reliability, environmental impacts and

cost worthy of further analysis. Therefore, in the following sections, the Siting Board compares

the two approaches with respectto reliability, environmental impacts, and cost.

The proposed approach would consist of an approximately 5-mile, overhead, radial

115 kV transmission line from the proposed biomass generating facility in the Town of Russell

I
j

4

S

The six substations within a ten-mile radius of the Russell Biomass facility are Blandford
19J to the west, Cobble Mountain 18F to the south, and Buck Pond 34B, Gunn 15A, .
Elm 22G and Pochassic 37R substations to the east (Exh. EFSB-PA-2). The Cobble
Mountain and Elm substations are not owned by WMECo (MJ.

The Petitioners indicated that voltages other than 115 kVwere considered for the
proposed project, and stated that a 46 kV or 69 kV line could be adequate to carry power
from a 50-MW generator (Exh. EFSB-PA-l; TI.2, at 253-254). However, the Petitioners
stated that only the 115 kV transmission system in the region is extensive enough to
provide a robust set of electrical pathways for the power that would be produced (Tr. 2, at
255). The Petitioners indicated that using a 46 kV or 69 kV transmission voltage for the
proposed Project would require installation of a step-up transformer where the proposed
Project meets existing 115 kV transmission lines (Exh. EFSB-PA-l; TI. 2, at 252-253).

[16]
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to a switching station connecting with WMECo's #1512 existing transmission line in Westfield

(the Southern Approachl The Southern Approach would include the construction of a new

switching station as well as new transmission to connect the generating project with WMECo's

existing 115 kV #1512 transmission line (Exh. JP-I, at 3-4, 3-6). As noted on page 5, above, the

switching station would be located at proposed Switching Station S-I, a 2.I-acre site in

Westfield, or proposed Switching Station S-2, a 7.8-acre site in Westfield. The alternative

approach would consist of an approximately 10-mile overhead radial 115 kV line from the

proposed generating facility in Russell to an existing WMECo substation in Blandford,

Massachusetts (the Northern Approach) (Exh. JP-I, at 3-1 through 3-15).

The Northern Approach would follow an existing easement northerly and westerly from

the proposed biomass generating facility approximately 10 miles to connect with an alternative

existing lIS kV transmission line, the #1421/1512 line, at an existing substation in Blandford

(Exh. JP-l, at 3-6, 3-11). The Northern Approach would extend northerly from the Russell

Biomass project, to the east of Montgomery Road in Russell and Carrington Road in

Montgomery (id. at 3-7, 3-11). The approach would then follow the existing easement westerly,

crossing the Westfield River Main Stem and the West Branch in Huntington, then turning

southerly into Blandford (id.). Approximately 6 miles of the existing easement contains an

active 23-kV distribution line (Exh. COW-RR'2). Of these 6 miles, 0.7 miles of existing

easement would require the acquisition of an additional 50 feet of right-of-way to accommodate

both the 23 kV and new lIS kV lines. (ill}

The Petitioners also considered an alternative design involving underground construction

of the Southern Approach under two different scenarios, an underground alternative where (I)

the entire route would be constructed underground, and (2) o~ly a portion of the route, on Tekoa

Mountain in Montgomery, would be constructed underground. We consider these underground

design alternatives in Section IILD.2.g and III.D.2.i.i below.

6 The Southern Approach is not a single specific route, but instead is intended to
encompass the several different possible "southern" routes, including: (I) the Petitioners'
primary routes along the west side of the Shatterack and Tekoa Mountains, then over the
Massachusetts Turnpike to a new switching station in Westfield; and (2) the Alternative
Route along U.S. Route 20 (Exh. JP-I, at 1-10 through 1-14).

[17]
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a. Reliability

1. Arguments of the Parties

Page12

The Petitioners argue that the 5-mile Southern Approach is more reliable than the 10-mile

Northern Approach because it is only one-half as long (Petitioners Brief at 20-21).

According to the Petitioners, a longer route would "inherently result in lower reliability of

service" (Exh. COW-TI-4). Westfield's witness, Mr. Converse, testified that both lines would be

classified as short lines that would have equal reliability (Tr. at 806). The Petitioners argued that

the Siting Board has previously held that when comparing interconnect approaches, there is a

reliability advantage associated with a shorter line (Petitioners Brief at 22, citing Cape Wind

Decision at 39-41). In response, Westfield asserted that the Siting Board's comment in

Cape Wind Decision did not relate to a shorter overhead line, but rather was directed to a length

of submarine cable that was both shorter and less complex than the proffered alternative

(Westfield Reply Brief at 15).

ii. Analysis

The Siting Board found in the Cape Wind Decision that the 32-mile length of the New

Bedford marine line may make it a less reliable alternative than the use ofa 9-12 mile submarine

cable that would interconnect with the Barnstable Switching Station. Cape Wind Decision at

22-23. The Siting BO\ITd did not find, however, that a longer transmission line is inherently less

reliable as ageneral principle. Every proposed transmission line and its alternatives raise their

own unique facts and circumstances that must be evaluated on a case-by-case basis for the Siting

Board to make appropriate findings concerning reliability. In this case, the record shows that the

Southern Approach would be more reliable than the Northern Approach, due to the difference in

their lengths, but that both routes are fairly short so this reliability difference would be small.

Therefore, the Siting Board finds that the Southern Approach would be slightly advantageous to

the Northern Approach with respect to reliability.

b. Environmental Impacts

Siting Board precedentrequires a reasoned analysis ofproject approach alternatives, but

does not prescribe the level of detail or methodology to be used by a petitioner to evaluate

[I8]
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project approach altematives 7 Initially, the Petitioners qualitatively compared the Northern and

Southern Approaches with respect to: (i) impacts to vegetation/trees; (ii) wetlands; (iii)

previously undisturbed soils; (iv) historic land and/or buildings; (v) rare or endangeredspecies;

(vi) state conservation lands; and (vii) scenic views and viewscapes (Exh. EFSB-PA-7-S).

However, in response to a City of Westfield information request, the Petitioners provided a site

selection screening analysis that included a comparison of the Northern Approach to the

Southern Approach alternative routes, including Route Variation la modified (EXh. COW-SS­

II). In this screening analysis the Petitioners assigned a numerical value to a set of screening

criteria including: (1) technical feasibility; (2) land uselhuman enviromnent; (3) natural

environment; and (4) cost. Of these four categories, the specific criteria relating to

environmental impacts are the following: (I) proximity to residences; (2) proximity to sensitive

receptors; (3) historic/archeological; (4) openspace/parklands; (5) hazardous and solid waste

sites; (6) switching station impacts on the human enviromnent; (7) visual impacts; (8) wetland

resource areas; (9) rare and endangered species; (10) drinking water supplies; (II) tree and

vegetation clearing; and (12) switching station impacts to the natural enviromnent (EXh. COW­

SS-II-I). Using these twelve criteria, the Petitioners calculated a score for the Northern

Approach of 54, compared to the score of33 calculated for Route Variation la modified within

the Southern Approach (id} As designed, a lower score represents less enviromnental impact

from the Project than a higher score (Exh. JP-I, at Table 4-1). Table I sets forth the individual

scores assigned by the Petitioners to the twelve criteria.

7 It would be difficult to create a single set of screening criteria that could be applied to
project approaches that may differ significantly from each other. For example, if a
petitioner were to compare a demand-side management alternative to the construction of
a transmission line, the two approaches would share few characteristics (other than cost)
that would permit selected criteria to be compared between the two project approaches.

[19]
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Table 1. Transmission Route Scoring for Environmental Criteria

Screening Criteria Southern Approach Northern
(Route Variation 1a Approach
modified)

Proximity to residences 2 4

Proximity to sensitive receptors 2 2

Visual impacts 0 9J

Historic/Archeological 2 4

Open space/parklands 2 2

Hazardous and solid waste sites 1 2

Switching facility impacts to 2 2
human environment
Wetland resource areas 4 6

Rare and endangered species 6 6

Drinking water supplies 1 9

Tree and vegetation clearing 6 6

Switching Station impacts to 2 2
natural environment
TOTAL 33 54

.

Exh. COW-SS-ll-l.

I. Petitioners' Position

Page 14

The following is a summary of the Petitioners' comparison of the impacts for each of

these environmental elements.

Impacts to Vegetation/Trees

The Petitioners stated that the Northern Approach would require more extensive tree

Clearing along greater lengths of the utility corridor than would the Southern Approach (Exh.

EFSB-PA-7-S at 2). The Southern Approach experienced a significant forest fire that resulted in

the loss of a significant number of mature trees (id.). According to the Petitioners, as a result of

the forest fire the Southern Approach would require clearing of successional trees and shrubs for

[20]
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approximately 3 miles. By comparison, the Northern Approach will require the clearing of an

additional 40 feet of vegetation for four miles of the corridor (ill,).

Wetland Impacts

According to the Petitioners, the Southern Approach would require the crossing of four

perennial streams: Shatterack Brook, Cooley Brook, Moose Meadow Brook, and an unnamed

perennial stream (Exh. EFSB-PA-7-S at 2). The Northern Approach would cross nine perennial

streams including the West and Main branches of the Westfield River, Beardon Brook, Roaring

Brook, Gibbs Brook, Bedlam Brook, and three unnamed perennial streams (id.). Given that the

Northern Approach is twice as long as the Southern Approach, and that there are significantly

more perennial stream systems and proportionately more wetland resource areas, the Petitioners

argue that the Northern Approach would have significantly more intersecting wetlands and

correspondingly greater wetland impacts (id. at 3).

Historic Land and/or Buildings

The Petitioners stated that no historical buildings are likely to be affected by either route

because both routes are located in areas where a minimal number of buildings are located (Exh.

EFSB-PA-7-S at 3).

Rare or Endangered Species

The Massachusetts National Heritage and Endangered Species Program ("NHESP")

mapping indicates that much of the Southern Approach is located within areas mapped for rare

and endangered species, including much of its corridor from the proposed generating facility site

to the proposed switching station area (Exh. EFSB-PA-7-S· at 4). The Northern Approach also

has mapped rare and endangered species in the corridor associated with and immediately

adjacent to the Westfield River (ill,). The Petitioners noted that since species mapped within the

Northern Approach are associated only with the Westfield River, only temporary impacts to

species, related to construction, are anticipated (id.). In contrast, the Petitioners stated that it is

anticipated that some pe=anent impacts to species may result on the Southern Approach, and

that a conservation management plan would be implemented with NHESP to mitigate these

impacts (id.). Although the Petitioners gave the same score to both routes, the Petitioners stated

that the impacts associated with the Southern Approach would be slightly more significant than

those associated with the Northern Approach (id.).

[21]
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State Conservation Lands

The Petitioners indicated that state conservation lands and protected lands are located

along both routes (Exh. EFSB-PA-7-S at 4). The Southern Approach (on the primary route) is

located within conservation land owned by the Massachusetts Division ofFish and Wildlife

("MADFW") (id.). The Northern Approach east of U.S. Route 20 and the Westfield River is

within protected lands associated with Outstanding Resource Waters that are tributaries to public

drinking water supplies llih at 5). The Northern Approach intersects tributaries that feed the

Black Brook Reservoir, a drinking water source for the Town of Russell (id. at 6). According to

the Petitioners, the Northern Approach also intersects tributaries that feed Cobble Mountain

Reservoir, a water supply for the City of Springfield, Massachusetts llih at 5).

Scenic Views and Viewscapes

The Petitioners stated that the Northern Approach crosses both the West and Main

branches of the Westfield River just south of the village of Huntington, where it is designated as

a National Wild and Scenic River (Exh. EFSB-PA-7-S at 5). According to the Petitioners, the

Northern Approach would also cross U.S. Route 20, which is designated as Jacob's Ladder

Scenic Byway (id.). There are forty or more homes along the Northern Approach thatare within

500 feet of the easement (id.). The Petitioners maintained that there are approximately 12 homes

within the same proximity along the Southern Approach (id.).

According to the Petitioners, leaves will significantly obscure the view of the Southern

Approach during the summer months, and it will also be difficult to see during the spring and fall

for the same reason (Exh. EFSB-V-1). The corridor would become more visible in certain areas

during the winter (id.). The elevation .and location of the corridor would also affect its visibility

(id.). The Petitioners state that portions of the Southern Approach may be visible during the

winter months by residents in an estimated 50-75 homes. primarily located in Woronoco Village

and the easterly roadways of Russell Village, adjacent to the proposed biomass generating

facility (Exh. EFSB-V-1). According to the Petitioners, a portion of the Southern Approach

would be visible crossing West Road, in Westfield, and the Massachusetts Turnpike

(Exh. EFSB-V-2). The Petitioners maintained that greater impacts are expected with respect to

scenic views and viewscapes for the Northern Approach because the utility corridor along this

[22]
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route crosseS both a Wild and Scenic River and a Scenic Byway, and will be visible to

significantly more homes along the route (Exh. EFSB-PA-7-S at 5).

Summary

Overall, the Petitioners maintained that the Northern Approach has greater environmental

impacts than the Southern Approach with respect to vegetation/tree clearing, wetlands, drinking

water resources and scenic views and viewscapes (Exh. EFSB-PA-7-S at 6). Ihe Petitioners

stated that among the potential environmental impacts, the Northern Approach would be

preferable only with respect to rare or endangered species Wi).

With respect to the use of the Petitioners' screening analysis, which included a

comparison ofthe Northern and Southern Approach alternatives, the Petitioners noted that

screening criteria, weighting system, and ranking system were originally designed specifically to

analyze and compare the route alternatives available along the Southern Approach (Exh. COW­

SS-II). The Petitioners stated that "[t]here are significant differences" between the Northern

Approach and the routes analyzed for the Southern Approach and that the screening criteria,

weighting system and ranking system used in the Petition to study only Southern Approach

alternatives do not "completely capture," such as the crossing of a designated National Wild and

Scenic River (id.).

11. Westfield's Position

Westfield acknowledged that the Northern Approach would cross branches of the

Westfield River; however, Westfield maintained that the crossing would occur in a location

where there is already a 23-kV distribution line crossing the river (Exh. COW-RR-2; II. at 554­

555). Westfield argued that the addition of the Northern Approach line across the river is

unlikely to be any more noticeable in the area than the present distribution line (Westfield Brief

. at 20). Westfield agreed with the Petitioners that the Northern Approach crosses tributaries to

drinking water supplies, which the Southern Approach does not (id. at 21). But, according to

Westfield, the portion of the Northern Approach where those tributaries are located is already

home to the 19J 23 kV WMECo distribution line (id.). Westfield contended that both

alternatives run through areas with mapped rare and endangered species Wi at 21). Westfield

argued that the weighted score of9 for the Northern Approach's visual impacts was
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inappropriate because such a score required that the route be "visually prominent in an historic

district," which it is not (Westfield Reply Brief at 28-29). Westfield objected to the scoring

methodology used for open space/parklands because it relies too heavily on the number of

parcels rather than the size of the land parcels along the route of the easement (id. at 29).

Westfield argued that the results of the screening analysis that incorporates scoring for

the Northern Approach are unreliable because the scoring criteria were not originally designed to

include the Northern Approach (Westfield Brief at 27). According to Westfield, the scoring of

the Northern Approach was incorrect based on a variety of purported flaws and errors in the

Petitioners' analysis (Westfield Reply Brief at 19-31). The Petitioners did not reply to

Westfield's critique ofthe route selection analysis because the Petitioners maintained that Siting

Board precedent does not require the application of route selection analysis to the Northern

Approach (Petitioners' Reply Brief at 10, n.8).

lll. Analysis

Using the specific criteria relating to enviromnental impacts in the Petitioners' screening

analysis, the Northern Approach received a score of 54, which is less desirable than the score of

33 received for the Southern Approach. Westfield argues that several of the scores assigned by

the Petitioners should be adjusted to reflect various countervailing considerations or

methodological errors. We need not analyze the merit of Westfield's arguments for individual

score changes because if we accept them here, the result is little changed.8

As we find in our later discussion of the route selection analysis for the Southern

Approach alternatives in Section III, the results of a petitioner's screening matrix are an

-~

8 In response to Westfield's arguments, the staff considered the effect of adjusting the
weighted score for the Northern Route's visual impacts from 9 to 3 and the open
space/parklands weighted score from 2 to I. The staff also considered the effect of
adjusting the rare and endangered species weighted score for the Southern Approach
from 6 to 9 because the Petitioners stated that a greater portion of the Southern Approach
would run through areas with mapped rare and endangered species than would the
Northern Route. These adjustments would have resulted in a total weighted score for the
Southern Approach of 36, and a total weighted score for the Northern Route of 47 (see
Table I above).
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instructive tool, but are not properly used as a single determinative measure of which route is

superior and should ultimately be selected.

We do not agree witb Westfield's argument tbat the results oftbe screening analysis are

unreliable as applied to tbe Northern Approach because the scoring criteria were not originally

designed to include the Northern Approach. The fact that the Northern Approach and tbe

Southern Approach are reasonably similar transmission lines that would travel through

reasonably similar terrain supports tbe application of the same criteria to the Northern Approach.

In this case we identify no additional considerations that would suggest tbat the Northern

Approach is superior to the Soutbern Approach witb respect to environmental impacts.

The record indicates tbat tbe Soutbern Approach would be superior to the Northern

Approach regarding environmental impacts based on tbe advantages oftbe Southern Approach

with respect to: tbe number of residences along tbe route, the number of stream crossings, its

avoidance of surface drinking water resources, and less vegetation and tree clearing

requirements. Accordingly, the Siting Board finds that tbe Southern Approach is superior to the.

Northern Approach with respect to environmental impacts.

c. Cost

1. Argument of tbe Parties

The Petitioners maintained tbat the estimated cost of tbe Northern Approach

($40.2 million) is significantly higher tban the estimated cost for tbe Soutbern Approach ($25.3

million) (Exh. JP-1, at 23). The Petitioners cost comparison includes tbe cost of a new

substation for both the Northern and Soutbern Approach because, according to the Petitioners,

either a new substation or a reconfigured substation would be required at the existing Blandford

Station for the purpose of completing tbe Northern Approach alternative (Tr. 1, at 129).

According to tbe Petitioners, tbe Project cost estimate shows that the cost of constructing the

transmission line (witbout substation costs) for tbe approximately 1O-mile transmission line

required for the Northern Approach ($32.1 million) is almost double the construction cost of the

line required for tbe Soutbern Approach ($17.2 million) (Exh. JP-1, at 3-13, Table 3-1).

Westfield argued that the Petitioners' evidence is insufficient to demonstrate tbat the cost

oftbe Southern Approach is less tban the cost oftbe Northern Approach (Westfield Reply Brief
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at 15). In particular, Westfield argued that the failure to include land acquisition costs in the

Petitioners' cost estimate is not reasonable (Westfield Brief at 24). According to Westfield, the

Petitioners' cost estimate also failed to include the costs associated with the necessary easement

swap for the Southern Approach, which would include expenses associated with an Article 97

legislative actioI\ to allow such a swap (id. at 25). Westfield argues that these costs are easily

quantified and shouid be included in the cost analysis to provide a fair comparison between the

Northern and Southern Approach alternatives (id.).

The Petitioners acknowledged that there would be land acquisition Costs for the Southern

Approach to construct the proposed substation, but argued that the Northern Approach would

also require land acquisition costs even though the Blandford Substation already exists

(Petitioners Brief at 25). According to the Petitioners, Westfield provided no evidence indicating

whether the necessary land for the substation expansion is available and what it would cost (id.).

As a mitigating consideration in the cost comparison between the two routes, the Petitioners

maintained that even though they assumed equal construction costs for both alternatives, in fact

the cost of reconfiguring the Blandford Substation would actually be more expensive thap. the

construction costs for the new switching station for the Southern Approach (Petitioners' Reply

Brief at 8-9). Citing Berkshire Gas Company, 25 DOMSC 1, at 44, fn.62 (1992) ("Berkshire

Gas Decision"), the Petitioners also argued that Siting Board precedent does not require that land

acquisition costs be addressed at the project-approach level (Petitioners Brief at 26).

11. Analysis

The record demonstrates that the Northern Approach would be approximately

$15 million more expensive than the Southern Approach; However, the Petitioners' estimate

does not include necessary land acquisition costs or costs associated with obtaining legislative

Article 97 approval needed for a land swap involving the Southern Approach. The Petitioners'

assertion that land acquisition costs need not be included in the cost estimate is not an accurate

assessment of Siting Board precedent. The Siting Board recognizes that a petitioner may not be

able to provide a detailed cost estimate for land acquisition costs at.an early stage in a project's

. development, but a petitioner should be able to establish a basic estimate using reasonable

assumptions for recent comparable land purchases. If the land needed for construction is
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significantly more expensive than the land cost for an alternative route, then this information

should be factored into the comparative cost analysis. Similarly, a cost estimate for efforts made

to obtain legislative Article 97 approval, if substantial, could have affected the total cost

comparison between the Northern and Southern Approaches because the Northern Approach

does not require any legislative action.

The Petitioners' reliance on Berkshire Gas Decision is misplaced because a difference in

land acquisition costs was not at issue in the Berkshire Gas Decision. Rather, the underlying

assumption in that case was that the alternatives would all require a meter facility of comparable

cost. Here, however, the assumption of similar costs for alternative routes was challenged by

Westfield and the Petitioners should have been prepared to provide a basic land acquisition cost

comparison.

The proponents of a proj ect bear the burden of proof to demonstrate that another route is

not clearly superior as a result of cost. Such a showing can only be made where all the primary

elements of construction, including land acquisition costs, are considered. We recognize,

however, that costs ofland acquisition are but one component of the total cost of a project, and

may constitute a relatively small portion of total project cost in many cases.

Land acquisition costs appear to be the vast majority of any costs that might increase the

cost of the Southern Approach. The land acquisition costs for the Southern Approach would

have to be larger than any cost differential including any land acquisition attributable to using the

Northern Approach in order to have the Northern Approach be less costly overall. Based on the

proximity ofland in the two alternative approaches, we do not believe it is reasonable to

conclude that the costs of purchasing either the 2.1 acre or 7.8 acre switching station site or other

additional costs for the Southern Approach would be so large as to offset the estimated $14.9

million cost differential for using the Northern Approach. Based on the foregoing, we find that

the proposed Southern Approach is superior to the Northern Approach with respect to total cost.

3. Conclusions: Weighing Need, Reliability, Environmental Impacts and
Cost

As stated above, Siting Board precedent requires a petitioner to present alternative project

approaches to demonstrate that the petitioner's proposed project approach is, on balance,
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superior to alternative approaches in tenus of cost, environmental impact, and ability to meet the

identified need. Cape Wind Decision at 21. The Siting Board places the burden ofproof on the

Petitioners, in this case to demonstrate that, on balance, the Southern Approach is superior to

alternative approaches.

Once a general project approach is chosen, a route selection analysis then examines

alternative routes or sites to implement that approach. The two separate analyses (project

approach and route selection) are intended to accomplish complementary objectives. Project

approach analysis is a broader review of different ways to accomplish a similar objective. As set

forth in Section III below, once a particular approach (~, transmission at a particular voltage to

a particular end point) is identified as the best approach, route selection analysis establishes that

a clearly superior alternative route has not been overlooked.

The Siting Board has found that the Southern Approach would be slightly advantageous

to the Northern Approach with respect to reliability. The Siting Board also found that the

Southern Approach is superior to the Northern Approach with respect to environmental impacts

and cost. Accordingly, the Siting Board finds that the Southern Approach would be preferable to

the Northern Approach with respect to providing a reliable energy supply to the Commonwealth,

With a minimum impact on the environment at the lowest possible cost.

III. ANALYSIS OF THE PRIMARY AND ALTERNATIVE ROUTES

A. Site Selection

1. Standard of Review

G.L. c. 164, § 69J provides that a petition to construct a proposed fa9ility must include

"a description of alternatives to [the applicant's] planned action" including "other site locations."

In past reviews of alternative site locations identified by an applicant, the Siting Board has

required the applicant to demonstrate that it examined a reasonable range of practical siting

alternatives. Cape Wind Decision 15 DOMSB 1, at 45; CELCo Decision, 12 DOMSB 305, at

326; New England Power Company. 7DOMSB 333, at 374 (1998) ("1998 NEPCo Decision").

In order to detenuine whether an applicant seeking to construct a non-generating facility (~, a

transmission facility) has considered a reasonable range of practical alternatives, the Siting

Board has required the applicant to meet a two-pronged test. First, the applicant must establish

[28]



EFSB 07-4/D.P.U. 07-35/07-36 Page 23

.,
J

that it developed and applied a reasonable set of criteria for identifying and evaluating alternative

sites in a manner that ensures that it has not overlooked or eliminated any sites which, on

balance, are clearly superior to the proposed site. Second, the applicant must establish that it

identified at least two noticed sites or routes with some measure of geographic diversity.

2. Site Selection Process

The Companies indicated that they evaluated three Southern Approach route alternatives

between the proposed Russell Biomass plant and the existing WMECo 115 kV #1512 line in

Westfield (Exh. JP-1, at 4-1 to 4-4). These were: (1) Route Alternative 1, which became the

primary route, comprising three variations; (2) Route Alternative 2, along U.S. Route 20, which

became the alternative route; and (3) Route Alternative 3, along the CSX railroad line

("CSX route") (Exh. JP-l, at 4-1).

The Companies indicated that these routes were identified by applying a number of

threshold criteria to a study area bounded by Main Street in Russell to the north, the peaks of the

Shatterack and Tekoa Mountains to the west, additional mountains to the west, and the WMECo

115 kV line to the south ful at 4-4). The Companies stated that these limits were established to

avoid the visual and environmental impacts of clearing the right-of-way over the crests of the

ridges located east and west of the narrow Westfield River Valley ful at 4-4).

The threshold criteria by which the routes were evaluated included the following: using

existing routes; avoiding close contact with railroad tracks; avoiding, to the extent feasible,

residential, school, and hospital areas; avoiding, as practicable, private property; minimizing

turning points; minimizing impacts to environmentally sensitive areas; and minimizing impacts

to endangered species and their habitats (Exh. JP-1, at 4-5): The Companies stated that they

solicited route selection input from the Massachusetts Departrrient ofFish and Wildlife

("MADFW"), NHESP, Massachusetts Highway Department ("MHD"), Massachusetts Turnpike

Authority, and CSX ful at 4-6). As a result of this process, three routes within the study area

including one with three variations were identified (id.).

The three identified routes were next subjected to an extensive screening analysis. The

routes were screened on the basis of technical feasibility criteria (railroad encroachment,

roadway crossings, transmission robustness, steep terrain, access, and property ownership);
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human impact criteria (including proximity to residences and other sensitive receptors, visual

impacts, and historic/archaeological impacts); natural environment impacts (including rare and

endangered species, wetlands, and vegetation clearing); and costs (including construction,

operation, and maintenance costs) (Exh. IP-I, at 4-26 to 4-35). These criteria were weighted

(1,2; or 3) based on their relative importance, and routes were scored (1,2, or 3) on each of the

criteria (resulting in weighted scores of 1,2,3,4, 6, and 9 for each criteria), with lower scores

being preferred. As screened, the original three Route 1 variations scored 76 to 87,9 Route

Alternative 2, along U.S. Route 20, scored 106, and Route Alternative 3, along the CSX railway,

scored 113 @at4-41).

Route Alternative 3 involved conflicts with CSX stemming from its proposed location in

an active railroad right-of-way (Exh. IP-I, at 4-24, 4-6, 4-26, 4-27). Potential concerns include

safety during transmission line construction and maintenance activities, and the interference with

railroad activities that a damaged transmission structure could pose to railroad operations (id. at

4-6). The Petitioners indicated that, in the future, CSX (l) anticipates constructing a second set

of tracks in this ROWand therefore wants to retain sufficient ROW width for this purpose; and

(2) may wish to use its rails to carry electrical signals, an activity with which a transmission line

might interfere (id. at 4-8). The Petitioners also indicated that CSX would charge annual permit

. fees for a transmission line located in the CSX right-of-way (id.). Finally, the Companies stated

that language in the standard CSX draft aerial occupancy agreement gives CSX the right to

require a lessee to vacate the easement with 60 days' notice (ill). The Companies state that

transmission facilities cannot be moved in a 60-day period (id.). On the basis of these conflicts,

the Companies eliminated Route Alternative 3 from further consideration (id. at 4-9).

In past decisions, the Siting Board has found various types of criteria to be appropriate

for identifying and evaluating route options for transmission lines and related facilities. These

types of criteria include natural resource issues, land use issues, community impact issues, cost

and reliability. Cape Wind Decision at 45-49; Boston Edison Company d/b/a NSTAR Electric,

14 DOMSB 233, at 277 (2005); New England Power Company. 4 DOMSB 109, at 167 (1995).

1

9 The Company subsequently provided an analysis showing that the score for Route
Variation la modified (described below in Section III.B) is 72 under the same scoring
regimen (Exh. EFSB-SS-31(l)).
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.The Siting Board also has found the specific design of scoring and weighting methods for chosen

criteria to be an important part of an appropriate site selection process, and in some cases has

identified the appropriate allocation of weights among the broad categories of environmental

concems, cost and reliability. CELCo Decision, 12 DOMSB 305, at 331; 1997 BECo Decision,

6 DOMSB 208, at 285; Boston Edison Company. 19 DOMSC 1, at 38-42 (1989).

Here, the Petitioners developed 22 screening criteria, which it used to evaluate the

routing options. These criteria generally encompass the types of criteria that the Siting Board

previously has found to be acceptable. 10 The Petitioners also developed a quantitative system for

ranking routes based on compilation of weighted scores across all criteria; this is a type of

evaluation approach the Siting Board previously has found to be acceptable.

The record shows that the Petitioners evaluated a small number of routes within a study

area selected for the project. The record shows that Route Alternative 3 scored poorly and is

relatively infeasible. While Route Alternative 2 was scored as inferior to Route Alternative 1,

with respect to environmental impacts, cost, and reliability factors, the Companies' selection of

Route Alternative 1 and Route Alternative 2 for further analysis was reasonable.

Accordingly, the Siting Board finds that the Petitioners have developed and applied a

reasonable set of criteria for identifying and evaluating alternative routes in a manner which

ensures that the Petitioners have not overlooked or eliminated any routes which are clearly

superior to the proposed project.

B. Geographic Diversity

Of the three routes evaluated by the Petitioners, one is to the west of the CSX right-of­

way andthe Westfield River, one is to the east of CSX and the Westfield River, and one follows

CSX in its entirety, east of the Westfield River (Exh. IP-l, at fig. 5-1, fig. 5-2). Although all the

routes generally follow the Westfield River valley, the extent to which the routes physically

overlap is very small (id.). One route follows a road, one follows a railroad, and one partly

-~

10 For example, the CELCo Decision, 12 DOMSB 305, at 331, the Company used weighted
scores to balance the community/environmental impacts,technical issues and costs, and
the Siting Board stated that the allocation of approximately half of the overall weight to
community/ environmental and half to technical/cost was reasonable.
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follows an existing distribution line and partly goes through the woods (ill). No other existing

corridors were identified within the corridor study area (id.).

Thus, the Petitioners considered three geographically diverse transmission line routes to

connect the Russell Biomass facility site and the existing WMECo lIS kV #1512 line in

Westfield. Consequently, the Siting Board finds that the Companies have identified a range of

practicai route alternatives with some measure of geographic diversity.

C. Description of the Primary and Alternative Routes

The primary route originally was presented with a total of three variations, la, Ib, and Ie

(Exh. JP-I, at 4-9 to 4-25). Among these, Route Variation la was later modified to

accommodate restrictions imposed by CSX, and Route Variation Ib was eventually dropped

because it had no identified advantages compared to Route Variation la modified (Exhs. EFSB­

G-5(S) at 4-34 to 4-39; EFSB-3; EFSB-RR-3). The Petitioners requested that the Siting Board

approve both Route Variation Ia modified and Route Variation Ic because the Companies could

not be.assured that MADFW, as land manager, would be able to finalize the authorizations

needed to allow the use of Route Variation I a modified. The Companies provided maps

showing these routes (Exhs. EFSB-G-I(1), EFSB-G-I(2), EFSB-G-I(3), EFSB-G-I(4)).

Route Variation Ie follows an existingIOO-foot-wide electric transmission easement

from the proposed Russell Biomass generating facility, south and east across the slopes of

Shatterack and Tekoa Mountains in Russell, crossing through a comer of Montgomery, to a

crossing of the Massachusetts Turnpike (Exh. JP-I, at 4-13,4-15,4-16,5-36). South of the

Turnpike, Route Variation Ie continues eastward within the easement for approximately I mile

in Westfield to a crossing of West Road Wh). Route Variation Ie then continues along the

easement another approximately I mile to an interconnection with the existing WMECo 115 kV

#1512 line (id. at 4-17). Upto the crossing of West Road, the transmission easement is not

occupied by any transmission line nor is it fully cleared, former lines having been removed years

ago (Exhs. EFSB-RV-21(1); EFSB-RV-21(2); TOM-RV-I(1)). The easement from West Road

to the interconnection point already carries a lower voltage distribution line operated by

Westfield Gas and Electric Company (Exh. EFSB-RV-21(2); TLI, at 91-92). South of the

Turnpike, Route Variation Ie passes through an active gravel pit operation, farmlands, and
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forested lands (Exh. JP-I, at 4-13, 4-15, 4-16, 5-36). Other than the Massachusetts Turnpike, the

only street crossed by Route Variation Ic is West Road in Westfield (Exh. EFSB-RV-21(2)).

Route Variation Ia modified follows a new course, lower on the slopes of Shatterack and

Tekoa Mountains than Route Variation Ic, and generally several hundred yards to the west of it

(Exh. EFSB-SS-13). It skirts above CSX properties along the Westfield River, and curves uphill

around the one residence in Russell east of the railroad in this area (id.). Route Variation la

modified and Route Variation Ic are close together where they cross through Montgomery,

although the proposed pole placements differ (id.). From the Massachusetts Turnpike crossing to

the existing WMECo lIS kV #1512 line, Route Variation la modified follows the same route as

for Route Variation Ic (id.).

For either Route Variation la modified or Route Variation Ic, the Companies expect to

establish a construction staging yard south of the Massachusetts Turnpike, and another

construction staging yard north of the Massachusetts Turnpike (Exh. EFSB-G-9). The

Companies stated that they are considering using a gravel pit area just south of the Massachusetts

Turnpike, and the Russell Biomass site itself, as the two construction staging areas (id.).

As noted, Route Variation la modified and Route Variation Ic end at the existing

WMECo lIS kV #1512 line at the same location (Exhs. JP-I, at I-II, 1-12; EFSB-G-I(4)).

The Companies would construct a switching station to the side of the ROW near this

intersection. The Companies have identified two specific locations for such a switching station

(Exh. JP-I, at 4-17 though 4-18). Switching Station S-I would be on land currently owned by

the Westfield Sportsmen's Club; Switching Station S-2 would be on land currently owned by the .

Boys & Girls Club of Greater Westfield (Exh. EFSB-G-7). The Companies indicated a modest

preference for Switching Station Alternative S-2, but requested flexibility to use either (Exh.

EFSB RR-4; Tr. I, at 48-49). For either switching station location, the existing WMECo #1512

lIS kV line would be split and looped in and out of the switching station (Exh. EFSB-G-8). The

looped line would cross above the existing Westfield Gas and Electric Company 69 kV line,

which is located to the north of the existing WMECo lIS kV #1512 line Wi). A pennanent

fence would be installed around the switching station (Exh. JP-I, at 1-10). The Companies

stated that an access road would be built to the switching station site (id.). A staging yard would

be established near the switching station for construction purposes (Exh. EFSB-G-9).
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The alternative route would follow U.S. Route 20 to a switching station that would be

constructed west ofthe location where the existing WMECo 115 kV #1512 line crosses

U.S. Route 20 (Exh. lP-I,at 1-13). At the northern end, the alternative route would star! at the

Russell Biomass facility location, cross the Westfield River, and follow streets through the

residential neighborhoods of Russell Village to reach U.S. Route 20 (ill. The alternative route

is 5.2 miles long; it is located in Russell and Westfield and does not enter Montgomery

(id. at 1-13,1-14,5-36).

D. Environmental Impacts, Cost and Reliability of the Proposed and Alternative
Facilities

1. Standard of Review

In implementing its statutory. mandate to ensure a reliable energy supply for the

Commonwealth with a minimum impact on the environment at the lowest possible cost, the

Siting Board requires a petitioner to show that its proposed facility is sited at a location that

minimizes costs and environmental impacts while ensuring a reliable energy supply, To

determine whether such a showing is made, the Siting Board requires a petitioner to demonstrate

that the proposed site for the facility is superior to the noticed alternatives on the basis of

balancing cost, environmental impact, and reliability of supply. Cape Wind Decision at 64;

CELCo Decision at 334; MMWEC Decision at 127.

An assessment of all impacts of a proposed facility is necessary to determine whether an

appropriate balance is achieved both among conflicting environmental concerns as well as

among environmental impacts, cost and reliability. A facility that achieves the appropriate

balance thereby meets the Siting Board's statutory requirement to minimize environmental

impacts at the lowest possible cost. Cape Wind Decision at 64; CELCo Decision at 335;

MMWEC Decision at 128.

The Siting Board recognizes that an evaluation of the environmental, cost and reliability

trade-offs associated with a particular proposal must be clearly described and consistently

applied from one case to the next. Therefore, in order to determine if a petitioner has achieved

the proper balance among various environmental impacts and among environmental impacts,

,cost and reliability, the Siting Board must first determine if the petitioner has provided sufficient
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information regarding environmental impacts and potential mitigation measures to enable the

Siting Board to make such a determination. The Siting Board then can determine whether

environmental impacts would b~ minimized. Similarly, the Siting Board must find that the

petitioner has provided sufficient cost and reliability information in order to determine if the

appropriate balance among environmental impacts, cost, and reliability would be achieved.

Cape Wind Decision at 53; CELCo Decision at 336; MMWEC Decision at 128.

Accordingly, in the sections below, the Siting Board examines the environmental

impacts, reliability, and cost of the proposed facilities along the Petitioners' primary and

alternative route to determine: (1) whether environmental impacts would be minimized; and

(2) whether an appropriate balance would be achieved among conflicting environmental impacts

as well as among environmental impacts, cost and reliability. In this examination, the Siting,

Board compares the primary and alternative routes to determine which is superior with respect to

providing a reliable energy supply for the Commonwealth with a minimum impact on the

environment at the lowest possible cost.

2. Environmental Impacts

a. Land Resources

Use of the primary route would require removal of trees to create a 100-foot corridor

along the rocky slopes of Shatterack and Tekoa Mountains (Exh. JP-l, at 5-22). South of the

Massachusetts Turnpike, the primary route runs along an existing easement approxilnately

1.9 miles from the edge of the Massachusetts Turnpike to the vicinity of switching stations S-l

and S-2 (kL at 5-23). Of this route segment, approximately 0.6miles are cleared to'a width of

100 feet and 0.7 miles are cleared to a width o£10 feet (Exh. EFSB-LU-l). Another 0.5 miles

were cleared at one time but would require re-clearing; 0.1 miles would require initial clearing

(is!). The Petitioners indicated that they would also remove so-called "danger" trees, trees that

might fallon or near the proposed 115 kV transmission line (isl). The Petitioners explained that

removal of such trees would occur based on safety and at the discretion of the arborist, to the

extent that the Petitioners had rights to control trees located outside their easement (id.).

With respect to land resource impacts along Route Variations 1a modified and Ic, the

, Petitioners indicated that Route Variation 1c would require less tree clearing, and would have
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slightly less impact on water and wetlands, compared to Route Variation la modified; however,

Route Variation la modified would have fewer visual and aesthetic impacts, and slightly less

. impact with respect to archaeological resources (Exh. EFSB-SS-12).

The Petitioners stated that portions of the primary route are mapped as rare and

endangered species habitat by the NHESP (Exh. JP-l, at 5-28). Protected species in this general

area include four species found in the Westfield River, plus Houghton's flat sedge, smooth rock­

cress, spiked false-oats, eastern box turtle, and another vertebrate species (Exhs. JP-l, at 5-26;

EFSB-LU-4;Tr. 3, at 423-431). The Petitioners indicated that Route Variation la modified was

developed in consultation with NHESP to minimize impacts to rare and endangered species

(Exh. EFSB-SS-14). Based on consultation with NHESP, the Petitioners stated that construction·

of the proposed project along the primary route would avoid areas frequented by endangered

species (Tr. 1, at 94-95). The Petitioners also asserted that clearing transmission line corridors

could enhance habitat quality for rare species that rely on meadow and scrub habitats (Exh. JP-l,

at 5-27).

The Companies indicated that NHESP was concerned that if Route Variation lc were

selected, the transmission corridor would attract increased usage by off-road vehicles, which

could have an adverse impact on endangered species located on the slopes of Shatterack

Mountain and Tekoa Mountain (Exh. JP-l, at 5-28 to 5-29). The Petitioners indicated that

NHESP's concern is lessened with route variations lower on the mountain slopes, such as Route

Variation la modified (Exhs. JP-l, at 5-31; EFSB-RV-23, at 2). The Companies stated that they

propose installation of gates, boulders, and barriers to discourage unauthorized off-road vehicle

use (Exh. EFSB-LU-7).

The Companies also stated that there are no mapped prote'eted species and habitat at the

switching station sites proposed for the primary route (Exh. JP-l, at 5-30).

With respect to the alternative route, the Companies asserted that habitat of creeper

mussel in the Westfield River could be affected by a loss of tree canopy cover along the edges of

U.S. Route 20 (id.).

The Massachusetts Historical Commission ("MHC") stated that a Native American

archaeological site has been recorded within the primary route along the existing transmission

line ROW in Westfield (Exh. PA,7(S)(I)). MHC has requested that the Petitioners conduct an
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archaeological survey for the Project, results of which would be used in order to avoid,

minimize, or mitigate adverse effects to any significant archaeological resources identified ful).

The Companies stated that Route Variation Ia modified is not expected to have associated

archaeolDgical resources and that disturbance to archaeological resources along Route Variation

lc can be avoided (Exhs. JP-l, at 5-54; EFSB-RV-23, at 4; Tr. 3, at 435-436). In a May 10,

2008 communication, the MHC indicated three recorded ancient Native American archaeological

sites along the alternative route (Exh. JP-4, at App. L). The alternative route would also affect

the Russell Village Historic District (Exh. JP-I, at 5-52). The Petitioners asserted that the

primary route would therefore be preferable to the alternative route with respect to impacts to

historical or cultural resources (Exh. JP-l, at 5-54).

The Petitioners stated that Shatterack and Tekoa Mountains are historically prone to fire

and that some of these fires have apparently been caused by CSX railroad activity (Exhs. EFSB­

LU-3; EFSB-RR-15). The Petitioners stated that fire damage to transmission lines is very

unusual in the eastern United States (Tr. 3, at 460-462). According to the Petitioners, the cleared

right-of-way, which would remove surrounding wood fuel, would reduce any expected damage

to poles in case of fire (Exh. EFSB-LU-3).

b. Wetlands and Water Resources

The Companies stated that the primary route crosses a number of small, flashy stream

channels (where significantly increased flows follow a precipitation event, with return to pre­

event state immediately thereafter), including Shatterack Brook on the slopes of Shatterack and

Tekoa Mountains (Exh. JP-l, at 5-8). Prominent wetlands along other portions of the primary

route, south of the Massachusetts Turnpike, include Moose Meadow Brook, Cooley Brook, and

several vegetated wetlands areas ful at 5-9). No poles would be placed in wetlands, and the

Companies presented plans to minimize wetlands impacts from accessing pole locations (EFSB­

RR-5; Tr. 1, at 53-54, 94).11 The Companies indicated that there are existing access roads that

could be used to cross all but two of the vegetated wetlands located between the Turnpike and

West Road in Westfield (Exh. JP-l, at 5-11). The Companies anticipated that at Shatterack

11 The proposed transmission line would include single and multiple pole structures, spaced
300 to 500 feet apart (Exh. JP-3, at 3).
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Brook, Moose Meadow Brook, and the additional intermittent streams along the primary route,

equipment access could be accomplished with timber mats or similar devices; they asserted that

construction equipment would thereby be able to cross without impacting stream bottoms or

b'lJ1ks (id. at 5-10). The Companies also stated that both switching station locations for the

primary route have adequate upland on which to construct a switching station (id. at 5-12).

The Companies stated that next to the Russell Biomass site the alternative route would

cross the Westfield River and its floodplain as well as Riverfront Area; vegetation management

in the Riverfront Area would be required at the river crossing (Exh. JP-I, at 5-12). In addition,

trees located within the Riverfront Area of the Westfield River along U.S. Route 20 would be

cleared and vegetation management would be required there (id. at 5-24). The Companies stated

that the alternative route would have impact on more wetland resource acreage than the primary

route, and therefore asserted that the alternative route would have greater impacts than the

primary route (id. at 5-15). With respect to water supplies, the Companies asserted that neither

the primary route nor the alternative route would affect drinking water supplies (id. at 5-17).

c. Visual Impacts

The Petitioners asserted that the transmission line along the primary route may be visible

at various locations along the sideslopes of Shatterack and Tekoa Mountains parallel to the

Westfield River, both by residents and from areas along U.S. Route 20 (Exh.EFSB-PA-7, at 5).

The Companies stated that due to the high percentage ofdeciduous forest in the area, visual

impacts would be more prevalent during the late fall through late spring seasons (jQJ.

The Companies indicated that Tekoa Mountain in Russell and Montgomery presents a

dramatic view, seen from the Massachusetts Turnpike (Exh. JP-I, at 5-49; Tr. 1, at 82). The

Westfield River valley is valued for iis aesthetic qualities; the section of U.S. Route 20 extending

north of the Massachusetts Turnpike is designated as Jacob's Ladder Trail, aNational Scenic

Byway ("Scenic Byway") (Exh. JP-I, at 5-49,5-50; Tr. 1, at 82). The Companies indicated that

the Jacob's Ladder Trail Scenic Byway, Inc. had expressed concern about the visual impact on

'the people inRussell and the Scenic Byway resulting from clearance of vegetation for the

proposed transmission line along the primary route (Exh. JP-4, at App. L).

[38]



EFSB 07-4/D.P.U. 07-35/07-36 Page 33

The Petitioners stated that transmission structures would be all or mostly wooden,

approximately 60 to 11°feet tall (Exh. EFSB-V-3). The Companies maintained that, in the

Tekoa Mountain area, trees adjacent to the route would provide some visual screening for the

transmission lines, and added that route variations lowest on the mountain slopes (~, Route

Variation 1a modified) would have less visual impact than routes higher on the slope (Exh. JP-l,

at 5-50). The Companies estimated that in the winter, when deciduous trees are in leaf-off'

condition, the transmission line might be visible through adjacent trees from 50 to 75 homes in

Russell, mostly in Woronoco Village and the east side of Russell Village (Exhs. EFSB-V-l;

EFSB-V-2). According to the Petitioners, the line section close and parallel to the Massachusetts

Turnpike on Tekoa Mountain in Montgomery would be well screened by taller trees (Exh. JP-l,

at 5-50). The transmission lines would be visible, however, where they cross over the

Massachusetts Turnpike (Tr. 1, at 83).

South of the Massachusetts Turnpike, the line would be visible from twelve homes in

Westfield, near West Road (Exh. EFSB-V-2). The Companies indicated that the route near the

line's terminus, whether at Switching Station Sol or Switching Station S-2, would be in an

undeveloped area, surrounded by forested land (Exh. JP-l, at 5-50). The Companies therefore

anticipated no visual impacts from the switching station (ill).

With respect to the alternative route, the Petitioners asserted that from the perspective of

an observer following the Scenic Byway directly along U.S. Route 20, the line would likely have

more severe visual impacts than with use of the primary route (Exh. JP-!, at 5-51).12 The

alternative route would also visually impact residential areas including Russell Village and built­

up segments of U.S. Route 20, notably from the Russell-Westfield line to the southern terminus

Wi). The Companies asserted that the primary route, along any variation, is significantly.

superior to the alternative route with respect to visual impacts Wi at 5-52).

__1

12 There is an existing distribution line along U.S. Route 20, but the Companies assert that.
industry practice requires separate structures for the transmission line (Exh. JP-l, at
5-51 ).
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Construction of the proposed Project would have potential noise impacts. The Petitioners

indicated, however, there are few homes near the primary route, and only six within 250 feet

(Exh. EFSB-A-3). Ofresidences closeto the primary route, one is in Russell, east of the CSX

Railroad; others are east of the Westfield River, separated from the primary route by the railroad,

which is heavily used (Exh. JP-l, at 5-47, 5-49). In addition, there are four homes adjacent to

the existing right-of-way of the primary route where it crosses West Street in Westfield (Exh.

JP-1,at 5-47). Swit~hing Station sites S-l and S-2 are in undeveloped areas of Westfield,

distant from any residences (Exh. JP·1 at 5-50). The Companies stated that work would

normally be restricted to 7 a.m. to 5 p.m. on weekdays, and that equipment would be maintained

in good working order (Exh. EFSBcA-2).

According to the Petitioners, construction on the primary route would likely entail

helicopter use for three or four days (Exh. EFSB-T-3; Tr. 2, at 316-319). The Companies

asserted that tree clearing and blasting in remote areas would result in low volume noise in

residential imd community areas, compared to other noise sources in the valley (Tr. 2, at

316-320).

The Companies would limit noise from off-road vehicles along the primary route by

discouraging their use along the ROW WIth measures such as gates, boulders, and barriers

(Exhs. EFSB-LU-7; EFSB-G-5(S) at App. F)Y

The Petitioners indicated that the alternative route traverses more populated and

developed areas than the primary route, including those in Russell Village and along U.S.

Route 20 (Exh. JP-1, at 5-36, 5-37). These areas include residences, businesses, industries, a

former golf course, and forest lands (id.). The alternative route also crosses the CSX railroad (id.

at 5-45). The Petitioners stated that residences would be subject to construction noise during

normal daytime work hours (id. at 5-48). The switching station for the alternative route would

also be located adjacent to residences (id. at 5-37). The Companies stated that construction

noise impacts would be greater along the alternative route than the primary route (id. at 5-49).

-;

13 WMECo would, however, maintain authorized access to the ROW area for wildfire
control (Exh. EFSB-G-5(S) at App. F).
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The proposed Proj ect along the primary route would cross two roadways - the

Massachusetts Turnpike and West Road (Exh. JP-l, at 5-44). The Companies stated, however,

that significant coordination with the Massachusetts Turnpike Authority would be required to

install structures and wires at that crossing (id.). The Companies stated minimal impacts are

. anticipated to traffic flow on West Road (id.). The primary route does not cross the CSX .

railroad, but construction access across the CSX railroad would be required ful). The

Companies stated that access to proposed Switching Station S-l would be from the east via

Furrowtown Road and part of which is owned by the Westfield Sportsmen's Club (id. at 5-45).

Access to proposed Switching Station S-2 would either be via Furrowtown Road or from

Pochassic Road to the southwest ful). The Companies stated that minor local traffic impacts are

anticipated from construction access to either of the switching station locations (id.).

With respect to the alternative route, the Companies stated that construction activities at

the railroad crossing would have to conform to CSX construction and access requirements (Exh.

lP-l, at 5-46). The Companies stated that construction along U.S. Route 20 would significantly

affect traffic, with reduced speeds, restriction of travel lanes, and a police detail required over the

anticipated eight-month construction period (id. at 5-46, 5-47). The Companies stated that,

compared to the primary route, the alternative route would have significantly greater traffic

impacts (id.).

f. Electric and Magnetic Fields

The Companies estimated the strength of electric and magnetic fields along the primary

route that would result (a) for the portion of the ROW to be occupied by the proposed

transmission line only, and (b) for the portion where the proposed line would parallel the existing

23 kV transmission line (Exhs. lP-l, at 5-55; EFSB-E-l; EFSB-E-I(l))14 The Companies'

14 The Petitioners provided their estimates based. on the following assumptions: a radial line
configuration ofa single circuit lIS kV line plus five percent variation for assumed
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analysis showed maximmn edge-of-ROW EMF impacts along the segment of the ROW to be

occupied by both lines with the proposed 115 kV line 40 feet from the north edge, including the

crossing of West Street in Westfield (Exhs. EFSB-E-l; EFSB-E-1(1); EFSB-E-2). Based on

estimates provided by the Petitioners, maximmn electric fields along the ROW segment occupied

by both lines would be approximately 0.375 kilovolts/meter ("kV/m") and edge-of-ROW

maximum magnetic fields would be 16.384 milligauss ("mG") (Exhs. EFSB-E-1; EFSB-E-1(1)).

The Companies indicated that EMF extending away from the proposed transmission line would

be the same along the alternative route as the primary route (Exh. JP-1, at 5-53 to 5-54).

The Companies also provided magnetic field level estimates for four homes located at

distances ranging from 19 to 172 feet from WMECo's ROW in Westfield (Exh. EFSB-E-2). The

closest home to the ROW would be approximately 47 feet from the proposed 115 kV

transmission line (id.). According to the EMF estimates provided by the Petitioners, magnetic

fields would be 10.32 mG at the closest home; the maximum magnetic fields at the other homes

would range from 0.61 mG to 2.41 mG lliL).

g. Underground Design Alternative

The Petitioners considered the design alternative of underground construction of the

primary route under two different scenarios: (1) underground construction of the entire 5.1 miles

of the primary route (the "primary route underground design"); and (2) underground construction

of the approximately 1000 foot portion of the primary route located in Montgomery (the

"Montgomery underground design"). The Petitioners also considered the design alternative of

underground construction of the alternative route along streets in Russell Village and U.S.

Route 20 (the "alternative route underground design").

voltage levels; a Russell Biomass projected load of 50 MW (maximum net output)
assuming a ninety percent power factor; the two transmission lines separated within the
ROW by 35 feet, with the 115 kV circuit approximately 40 feet from the edge of the
1OO-foot ROW; and a 70-foot-or-higher pole for the 115 kV transmission line, with the
lowest arm at least 22 feet above ground (Exh. EFSB-E-1). The Companies stated that
they performed calculations using Southern Californian Edison's Fields 2.0 Program at
3.28 feet above ground (id.).
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Position of the Companies Regarding Underground Design
of the Primary and Alternative Routes

The Petitioners considered and rejected the primary route underground design based on

cost, environmental, maintenance and other impacts (Exh. EFSB-PAA).

The Petitioners identified some advantages of the primary route underground design, .

including: the ability to install line in locations with space constraints for overhead construction;

minimization of visual impacts; and reduction of required ROWand ROW clearing (Exh. EFSB­

PAA). The Petitioners asserted, however, that the underground design would be

disadvantageous in that: construction and maintenance would be more difficult; costs of

transmission construction would be five to ten times more expensive; faults would be more

difficult to detect, and more costly and time-consuming to repair; and disturbances to wetlands

and rare plant and endangered species would be more difficult to avoid and greater overall. (Exh.

EFSB-PA-4; Tr. 2, at 274). With respect to an underground line along Route Variation la

modified, the Petitioners asserted that they would need to return to NHESP to discuss impacts of

underground construction on two endangered species in particular, a "data-sensitive"

invertebrate and the eastern box turtle (Tr. at 379-380, 491-492).

The Petitioners identified similar advantages and disadvantages for the alternative route

underground design (Exhs. EFSB-PA-4; EFSB-PA-7). As an added advantage, they indicated

that vegetation management requirements would be reduced or eliminated (id.). As added

disadvantages, however, they stated that traffic management concerns would be greater with

respect to both crossing the Westfield River, which would require use of an underground

directional bore, and construction and maintenance of an underground line (Exhs. EFSB-PA-4;

EFSB-RR-8).

11. Arguments of the Parties Regarding the Montgomery
Underground Design

(A) Position of the Town of Montgomery

The Town of Montgomery argued for mitigating impacts ofthe proposed Proj ect by

requiring that the transmission line be placed underground for the approximately 1000·feet of the

primary route that would run through Montgomery (Montgomery Initial Brief at 2).
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Montgomery indicated that, ifnot built underground in Montgomery, 75-to-100 foot poles and

1000 feet of transmission line for the proposed project would affect views across the southern

ridge of Tekoa Mountain, a strikingly scenic wildlife area (Exhs.TOM-RV-l-l; TOM-RV-2;

TOMeV-7(1); TI. 1, at 81). Montgomery stated that other scenic impacts would occur due to the

clearing in Montgomery of a 100-foot-wide easement corridor over Tekoa Mountain and the

clearing of 12,000 square feet of vegetation, including "danger trees" - trees that could fall onto

a transmission line and cause an outage -- outside the corridor (TI. 2, at 385; TI. 3, at 502).

Montgomery cited testimony from the Companies' witnesses in arguing that an

underground line in Montgomery would reduce visual impacts and tree clearing there (Exh.

EFSB-V-1; TI. 2, at 385; TI. 4, at 641-644). Again citing the Petitioners' testimony,

Montgomery asserted that there would be no impact to wetlands or to rare or endangered species

in Montgomery regardless of whether the transmission line were placed above or below ground

(TI. 3, at 483, 485). Montgomery also questioned the proposeduse of herbicides and

pentachlorophenol for control of vegetation under the proposed overhead transmission line and

preservation of supporting wood poles, respectively (Exhs. TOM-W-3-1; EFSB-W-4; EFSB-LU­

3; II. 3, at 518_523).15 Montgomery asserted that undergrounding the transmission line in

Montgomery would avoid potential environmental impacts from the use of herbicides and

pentachlorophenol (Montgomery Initial Brief at 9-10).

Montgomery argued that testimony by the Companies' witnesses indicated that placing

the line underground in Montgomery would not change the cost ranking of the proposed Project;

that underground construction in Montgomery would add $2,370,000 to the $17,000,000 cost for

constructing the entire line overhead; and that certain cost savings - such as saving on vegetation

management expenditures-- would be realized with an underground line (Exh. JP-l, at 5-59;

Tr. 2, at 384-385; TI. 4, at 742-743; TI. 5, at 871). Montgomery also argued that the cost of

underground construction in Montgomery should be reviewed in light of the fact that it would be

-~

15 The Town noted that the Companies' witnesses were uncertain whether the application of
herbicides would harm endangered plant species within Montgomery or whether
pentachlorophenol is harmful to rare and endangered plant or animal species (TI. 3, at
5-18-523; Montgomery Initial Brief at 9). The Town also expressed concern about the
environmental impacts of pentachlorophenol in the event of a fire (Exh. EFSB-LU-3;
Montgomery Initial Brief at 9).
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built as part of Route Variation la modified, a relatively low cost route among the route

alternatives considered (Montgomery Initial Brief at 11).

Montgomery also asserted, based on the testimony of the Petitioners' witnesses, that·

constructing the transmission line underground in Montgomery would not jeopardize financing

of the proposed project or harm the public interest or public convenience as it relates to the

instant case (Exh. EFSB-T-8; TI. 4, at 645-647; Montgomery Initial Brief at 11). Montgomery

argued, in addition, that even if the cost increase were passed on to the rate payers indirectly, the

increase would be sufficiently spread out over time and number of customers so as to cause no

appreciable public detriment (Exh. EFSB-T-8; Montgomery Initial Brief at 11).

With respect to reliability, Montgomery argued that placing as much of the proposed

transmission line as possible underground would enhance the overall reliability of the system

(Tr. 2, at 386-387). According to Montgomery, an underground transmission system would be

less prone to damage from the elements, lightning or vegetation (id.). Montgomery also asserted

that maintenance was not a significant issue when considering whether to place only the

Montgomery portion of the proposed line underground (id.). Montgomery based its assertion on

testimony that having a small portion ofthe line underground would reduce the time necessary to

detect and address faults (iQJ. Montgomery further noted testimony that if an underground line

in Montgomery failed, the location of the failure would be known (id.). WMECo would not

have to excavate the line; rather, by way of replacement, it could pull a new cable kept on hand

@J. Montgomery also asserted that an underground line would limit fire damage and thus

contribute to public safety (i4J.

Finally, Montgomery addressed whether the transmission line easement granted to

WMECo for use of land in Montgomery would allow for the construction of an underground line

(Exh. TOM-RR-I-2;Montgomery Initial Brief at 14). Montgomery asserted that the instant case

parallels another case, Western Massachusetts Electric Co. v. Sambo's of Massachusetts, Inc.,

8 Mass. App. Ct. 815 (l979),in which WMECo's right to lay underground lines in an easement

corridor was ultimately protected against interference from a servient landowner (Montgomery

Initial Brief at 14). Montgomery argued that, therefore, the Massachusetts Appeals Court had

already resolved the Petitioners concerns with respect to constructing underground in its

transmission line easement (hh).
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The Petitioners asserted that the disadvantages identified for the underground primary

route alternative all apply within the Montgomery segment (Exhs. EFSB-PA-4; EFSB-PA-12;

Tr. 379-380; Companies Brief at 35-43). The Petitioners asserted that constructing the

Montgomery portion of the proposed line underground would add several million dollars to costs

based on their estimates for the underground cable and trenching and the need for two additional

tennination structures (Tr. 2, at 388-389). According to the Petitioners, per foot estimates for the

Montgomery segment of the proposed line would be greater than those for the entire line: the

Montgomery segment would not benefit from the same economies of scale (EFSB-RR-7; Tr. 5,

at 867-873).

With respect to visual impacts, the Companies argued that the two above-ground

transition structures for an underground build would be larger and less aesthetically acceptable

than typical overhead transmission line structures which, along Route Variation 1a modified,

would largely be shielded by trees (id.). In further argument that the impacts associated with the

proposed overhead line were minimized, the Companies asserted that (a) no environmental

impacts to wetlands or from herbicide or preservative use were anticipated, and (b) the current

proposal was consistent with historic use of the proposed construction location in Montgomery

because a WMECo line had gone along the Tekoa Mountain through Montgomery for many .

years (Exh. IP-I, at Fig. 1-1, 1-2; Companies Initial Brief at 42). The Companies also asserted

that clearing vegetation along its ROW for the proposed overhead line would remove a potential

source of combustion and reduce the likelihood of fire damage (Exh. EFSB-LU-3(c)). Finally,

. the Companies cited Costello v. Department of Public Utilities, 391 Mass. 527, 540-41 (1984) to

support its position that the Massachusetts Supreme Iudicial Court has previously held that a

decision by the Department not to require underground construction of a proposed transmission

line is neither arbitrary nor capricious given ample record evidence that constructing the line

underground would be prohibitively costly (Companies Initial Brief at 42).
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h. Companies' Summary of Environmental Impacts of the Primary
and Alternative Routes

According to the Companies' evaluation, the alternative route would have more

environmental impacts than the primary route, including: more wetland resource impacts; more

visual impact from tree clearing impacts; more land use impacts and conflicts with residential

areas, significantly greater traffic impacts, construction noise impacts for more residents, greater

visual impacts from transmission structures, and greater impacts on the Russell Village Historic

District (Exh. JP-I, at 5-15,5-25,5-34,5-38,5-46,5-49,5-52). In addition, the Companies

anticipated greater chance of encountering hazardous release sites along the alternative route (id.

at 5-58). On'the basis of its evaluation, the Companies concluded that any of the variations of

the primary route would be superior to the alternative route with respect to environmental

impacts llil).

1. Analysis of the Environmental Impacts of the Primary and
Alternative Routes

1. Analysis of Underground Design Alternatives

The record shows that use of an underground design has been considered as a means to

mitigate environmental impacts of the proposed overhead line on part or all of the primary route,

and on the alternative route.. With respect to the primary route, the Montgomery underground

design would avoid a length of overhead line in a prominent view of Tekoa Mountain. However,

much of the line length would be at least partially screened if built overhead, and the two

overhead-underground transition structures required for this alternative would be potentially

intrusive. In addition, the record shows that underground construction would be disadvantageous

based on its potentially greater disturbance to wetlands, rare plants and endangered species.

Thus, the record shows that overall, constructing the proposed transmission line underground in

Montgomery would not significantly reduce its associated environmental impacts, although some

impacts might be increased or decreased relative to impacts of the same portion of the Project

constructed overhead. The record shows that, with respect to the full primary route design, the

above analysis of environmental effects with use of the Montgomery underground design applies

equally, and would affect a more extended area. Based on the record, the Siting Board concludes
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that constructing the proposed transmission line underground along part or all of the primary

route would not significantly reduce its associated environmental impacts, despite the possibility

that some impacts might be less compared to those of constructing overhead along the same

route.

With respect to the alternative route, the Siting Board notes that the choice of

underground design versus the proposed overhead route raises some different trade-offs. The

record shows that relative to the primary route (with overhead construction), the alternative route

underground design would provide both visual impact advantages based on avoidance of visible

overhead lines, and land resource advantages based on avoidance of a separate new permanent

overland ROW. We note that the land resource advantage of the alternative route is similar with

use ofeither an overhead or underground design. Any visual advantage of this route, however, is

possible only with an underground design, given that with use of the alternative route on-street

overhead lines would run proximate to residences and a Scenic Byway. The alternative route

underground design also would provide some benefits over the primary route with respect to

temporary construction impacts, including impacts on land and water/wetland resources. The

alternative route underground design would likely entail greater construction and maintenance

traffic impacts, however, offsetting construction period benefits to land and water/wetland

resources. Overall, given its permanent impact advantages, the alternative route underground

design would be preferable to the primary route with respect to environmental impacts.

The record shows underground alternatives would be more costly, and added costs for the

partial undergrounding with the Montgomery underground design would be an estimated

$2,370,000. The cost increment to construct completely underground along either the primary or

alternative route would be $68,000,000 or more - that is, a five-fold or more increase in the cost

for overhead transmission along the primary route. Compared to a total cost of $24,900,000 to

$28,500,000 for the proposed transmission and transfer facility facilities using the primary route,

the Montgomery underground alternative would increase cost by less than 10%, while the

primary route and alternative route underground designs would increase costs by at least 200%.

The Siting Board recognizes that added costs for underground construction, particularly'

. within the range of the Montgomery underground alternative, could be found to be consistent

with the Siting Board's standard of review if warranted due to environmental or reliability
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advantages. Here, however, the record shows neither the primary route underground design nor

the Montgomery underground design would provide clear net environmental advantages over use

of an overhead design on the primary route. The record further shows that the alternative route

underground design may provide some net environmental benefits over use of an overhead

design on the primary route; however, the impacts avoided would not be severe and the added

costs would be very substantial. Thus, the benefits of underground construction do not rise to the

level ofrequiring the Petitioners to construct their proposed transmission line underground along

any route, in its entirety or in Montgomery alone. Consequently, the Siting Board finds that

constructing the proposed transmission line without use of any alternative underground design

would he consistent with the minimization of environmental impacts, consistent with minimizing

costs.

11. Analysis of the Primary and Alternative Routes with
Overhead Design

With respect to land resource impacts, the record shows that the primary route would

require clearing all ofthe proposed I OO-foot ROW for approximately 3 miles, extending from

the proposed biomass generating facility site in Russell to the gravel pit south of the.

Massachusetts Turnpike in Westfield. In addition, existing cleared ROW would be widened to

100 feet in some portions of the remaining two miles of the route in Westfield, where woodlands

are present. Clearing requirements would be comparable for Route Variations la modified and

Ic, although Petitioners observed that use of Route VariatioIl; Ic would entail clearing trees that

are less mature based on the route's historical use for a ROWand past fire loss. In terms of

permanent impact, the result of establishing new project ROW would be replacement of the

cleared woodland habitat with low vegetation.

The record indicates that, while the primary route traverses habitat of some endangered

species, any such species along the route would be minimally affected by the project. Further, in

response to landowner concerns about overall habitat impacts, the Petitioners agreed to pursue a

route variation - Route Variation la modified - that would run near the existing CSX line at the

base of the mountainside, to avoid or limit possible habitat disturbance from traversing a more

remote upslope area. With respect to historic resources, the record indicates the primary route
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would contain one archaeological resource site with use of Route Variation 1a modified, and two

such sites with use of Route Variation I c, and for either variation the Petitioners would work

with MHC to ensure the project does not compromise archaeological resources.

The alternative route along U.S. Route 20 would require clearing overland ROW at

limited locations -- the crossing of the Westfield River in Russell and the off-road location of the

transfer facility in Westfield. Predominantly following streets, the alternative route also would

require clearing and trimming of roadside trees and vegetation. Although requiring substantially

less ROW clearing than the primary route, the alternative route is proximate to the Westfield

River at some points and, like the primary route, traverses habitat of endangered species.

Regarding land use impact, the alternative route, with the overhead design the Petitioners

present, would have some impact relating to incompatibility with adjacent uses - both residential

use and use as a Scenic Byway along U.S. Route 20. The alternative route also traverses a

historical area, Russell Village Historic District, while the primary route affects no such area.

We note that the land use impact of running overhead lines in residential, historic or scenic

byway areas relates primarily to the lines' visibility, which is further addressed in our review of

visual impacts, below. Overall, with use of overhead construction as presented, the greater ROW

clearing impacts of the primary route would be largely offset by greater land use incompatibility

impacts of the alternative route. Accordingly, based on the use of an overhead design, the Siting .

Board finds the land resources impacts of the primary route and the alternative route would be

comparable.

As discussed, habitat impacts .of the primary route would be less with use of Route

Variation I a modified, and landowner MADFW favors use of that line location. The Siting

Board directs the Petitioners to pursue actively the use of Route Vatiation la modified; however,

the Petitioners may use Route Variation lc ifuse of Route Variation la modified is infeasible.

With this condition, the Siting Board finds that the land resource impacts of the proposed

facilities along the primary route with overhead design would be minimized.

With respect to water resources and wetlands, the record indicates that use of the primary

route would include some impact from construction equipment crossing intermittent streams.

The record shows that the Companies would avoid stream and wetland crossings to the extent

possible, and would use swamp mats or other devices to cross resource areas where unavoidable.
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The alternative route would require vegetation cutting at one location along the Westfield

River, including within Riverfront Area, but would have no water resources impacts. The

Companies' assertion that the primary route would have less water resources impact than the

alternative route is not persuasive. While the acreage of affected Riverfront Area may be higher

along the alternative route, the primary route work would include vehicles crossing streambeds.

The Siting Board finds that the wetlands and water resources impacts of the primary route

and the alternative route would be comparable. The Siting Board finds that wetlands and water

resources impacts of the proposed facilities along the primary route with overhead design would

be minimized.

With respect to visual impacts, the proposed facilities along the primary route would

include 60-110 foot high transmission structures of predominantly wooden, monopole design,

together with a switching facility, sited in largely undeveloped areas. North of the Massachusetts

Turnpike, the route would traverse lower slopes of the Shatterack and Tekoa Mountains, and the

new ROWand line would be closely visible only to users of adjacent MADFW land. The record

shows the line also would be visible in the distance or through trees from some local viewpoints,

including two residential neighborhoods in Russell as well as the scenic approach toward Tekoa

Mountain on the Massachusetts Turnpike. At the same time, the line generally would be

screened by adjoining woods from areas of Russell and Westfield alongthe river valley,

including u.s. Route 20 and adjoining land uses. The record indicates Route Variation la

modified would be located at lower elevation and amid more mature woods, compared to Route

Variation 1c, and therefore would have a lower visual profile. Continuing south along the

remainder of the primary route in Westfield, visual impacts would include some open views of

the proposed line - notably at the new transmission crossing of the Massachusetts Turnpike, and

within the segment of the route running parallel to an existing distribution circuit, an area of

open land with some residences near West Road.

The record shows that the alternative route, with the construction of an on-street overhead

line as proposed by the Companies, would have direct visual impacts for much of its length on

U.S. Route 20, a recognized scenic corridor, and at residential locations adjacent to U.S. Route

20. If constructed along the primary route, on the other hand, the proposed facilities would

affect a noted scenic view of Tekoa Mountain from the heavily traveled Massachusetts Turnpike;
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relative to the alternative route, however, fewer locations would be affected and impacts would

be mitigated by distance and partial screening. Thus, there would be different, but comparable

visual impacts with construction of the proposed facilities along either the primary or alternative

routes. The Siting Board therefore finds, based on use of an overhead design, that the visual

impacts of the primary route and the alternative route would be comparable.

As discussed, visual impacts of the primary route would be less with use of Route

Variation Ia modified, and landowner MADFW favors use of that line location. The Siting

Board notes the proposed line would be visible at residences along the route near West Road in

Westfield. The Siting Board directs the Petitioners to offer to provide vegetative plantings in

edge-of-ROW or off-ROW locations on residential properties near West Road, where effective

to screen views of the proposed transmission line. With the above conditions related to use of

Route Variation Ia modified, and provision of requested vegetative plantings near West Road,

the Siting Board finds that the visual impacts of the proposed facilities along the primary route

with overhead design would be minimized.

The record shows that construction noise would have more impact along the alternative

route than the primary route. Use of helicopters would create the most noticeable noise on the

. primary route,. but is warranted as a cost-effective measure that would likely minimize impacts

from use of more ground level equipment. The Siting Board finds that the primary route is

preferable to the alternative route with respect to noise impacts, and that noise impacts of the

proposed facilities along the primary route would be minimized.

The record shows that almost all of the work on the primary route would be away from

traveled roads, while work on the alternative route would interfere with the flow of traffic on

U.S. Route 20 for the duration ofproject construction. Therefore, the Siting Board finds that the

primary route is preferable to the alternative route with respect to traffic impacts, and that traffic

impacts of the proposed facilities along the primary route would be minimized.

The record indicates that electric and magnetic fields at the edge of the ROW of the

transmission line would be approximately 0.375 kV/m and 16.384 mG, respectively. In a

previous review of proposed transmission line facilities, the Siting Board accepted edge-of-ROW

levels of85 mG for magnetic fields. 1985 MEColNEPCo Decision, 13 DOMSC 119, at 228­

242. The Siting Board has used this edge-of-ROW level in subsequent facility reviews to
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dete=ine whether anticipated magnetic field levels are unusually high. See Massachusetts

Municipal Wholesale Electric Company, EFSB 07-6, at 57-58 (2008) ("MMWEC Decision"};

Cape Wind Decision, 1.5 DOMSB, at 131 (2005); CELCo Decision, 12 DOMSB 305, at 348,

349; Norwood Municipal Light Department, 5 DOMSB 109, at 145 (1997).

The Companies maintained that EMF levels at particular distances from the transmission

line would be similar along the primary or alternative route, but provided no estimates specific to

the location of the current roadway or residences along the alternative route. We note, however,

the proposed transmission line along the alternative route would be proximate to numerous

homes, while the proposed line along the primary route would be within 47 feet of one home on

West Road and otherwise at significantly greater distances from any homes.

The Siting Board notes that the primary route is located predominately away from

developed areas; furthermore, edge-of-ROW electric and magnetic field levels of 0.375 kV/m

and 16.384 mG estimated for the proposed project would be well within edge-of-ROW electric

and magnetic field levels of 1.8 kV1m and 85 mG previously accepted by the Siting Board. The

Siting Board therefore finds that the primary route is preferable with respect to this issue and that

electric and magnetic fields of the proposed facilities along the primary route would be

minimized.

J. Conciusions on Environmental Impacts of the Primary and
Alternative Routes

The Siting Board finds that the Petitioners have provided sufficient information regarding

environmental impacts and potential mitigation measures to determine whether the appropriate

balance among environmental impacts, cost, and reliability would be achieved. The Siting Board

has found, above, that constructing the proposed transmission line without use of any alternative

underground design would be consistent with the minimization of environmental impacts,

. consistent with minimizing cost. The Siting Board has also found, above, that the primary and

alternative routes, with use of an overhead design, are comparable with respect to land resources

impacts, water resources and wetlands impacts, and visual impacts. The Siting Board has found

that the primary route is preferable to the alternative route with respect to noise impacts, traffic

impacts, and electric and magnetic field impacts. Considering all these environmental impacts,
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the Siting Board finds that the primary route is preferable to the alternative route with respect to

environmental impacts. Based on the findings above that each set of environmental impacts

would be minimized, the Siting Board finds, with the conditions stated above, that environmental

impacts of the proposed facilities along the primary route would be minimized.

3. Costs

The Companies estimated that the primary route would cost from $24,900,000 to

$28,500,000, depending on the variation, including $8, I00,000 for the switching station and

$18,800,000 to $20,400,000 for the transmission line (Exh. JP-I, at 5-59 to 5-61). The

alternative route would cost $33,450,000, including $8,050,000 for the switching station and

$25,400,000 for the transmission line (id.). Accounting for much of the added $5 to $8 million

costs for the alternative route are (I) a line item of $2,300,000 for traffic control to construct

along U.S. Route 20, and (2) a cost of $8,200,000 for transmission structures including

excavation, exceeding by up to $2,800,000 the corresponding cost for the primary route (iQJ.

The Siting Board finds that the Petitioners have provided sufficient cost information to

-determine whether the appropriate balance among environmental impacts, cost, and reliability

would be achieved. The record shows that costs for the alternative route would be 17% to 34%

above costs for the primary route. Accordingly, the Siting Board fmds that the primary route is

preferable to the alternative route with respect to costs.

4. Reliability

The Companies asserted that the primary route would be preferable to the alternative

route with respect to reliability (Exh. JP-I, at 5-68). The Companies stated that work along some

segments of the primary route, regardless of variation, would require CSX and Massachusetts

Turnpike Authority permissions for access, but that the transmission lines themselves would be
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outside active transportation corridors; the Companies therefore anticipated limited constraints

on access to its transmission facilities (id. at 67).16

The Petitioners indicated that maintenance and repair of the proposed transmission line

on the alternative route would require access from the active U.S. Route 20 ROW; in addition,

access would require placement of vehicles and equipment in the travel way of U.S. Route 20,

requiring coordination with MHD to ensure traffic and worker safety illh at 5-67 to 5-68). The

Petitioners also expressed concern that the location of the alternative route on the side of U.S.

Route 20 and secondary roads would more likely subject facility structures to damage from

traffic accidents (id. at 68).

The Siting Board finds that the Petitioners have provided sufficient reliability information

to determine whether the appropriate balance among environmental impacts, cost, and reliability

would be achieved. The record shows that the alternative route would pose more reliability.

concerns than the primary route -- along any variation considered -- due to the likely increased

exposure of proposed facility structures to damage from traffic accidents. The records shows

that the increased risk of facility structural damage along the alternative route would result from

its location within the travel way of U.S . Route 20 and secondary roads. The record also shows

that the location of the alternative route would complicate repair and maintenance of the

proposed transmission line, reducing reliability. The Siting Board therefore concludes that the

proposed facilities would be more reliable along the primary route than along the alternative

route. Accordingly, the Siting Board finds that the primary route is preferable to the alternative

route with respect to reliability.

5. Conclusion

The Siting Board has found that the primary route is preferable to the alternative route

with respect to environmental impacts. The Siting Board has also found that, with the stated

conditions, environmental impacts of the proposed facilities along the prlmary route would be

16 The Companies indicated thatRoute Variation Ie might be less reliable than other
variations of the primary route due to its location in relatively more mountainous terrain
(Exh. JP-l, at 5-64).
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minimized. In addition, the Siting Board has found that the primary route is preferable to the

alternative route with respect to costs, and preferable to the alternative route with respect to

reliability. Therefore, the Siting Board finds that the primary route is preferable to the

alternative route with respect to providing a reliable energy supply for the Commonwealth with a

minimum impact on the environment at the lowest possible cost. The Siting Board also finds

. that the proposed proj ect along the primary route would achieve an appropriate balance among

conflicting environmental concerns as well as among environmental impacts, reliability, and

cost.

With respect to route variations, the record shows that Route Variation 1a modified and

Route Variation 1c are generally similar with respect to environmental impacts. Based on the

preference ofMADWF, Route Variation la modified would be preferable, if use of the route is

feasible. In Section III.D.2.i, the Siting Board directed the Petitioners to pursue actively the use

of Route Variation 1a modified; the Petitioners may use Route Variation 1c if use of Route

Variation la modified is infeasible. However, since use of Route Variation la modified is not

wholly within the control of the Companies, the Siting Board recognizes the utility of approving

both Route Variation 1a modified and Route Variation 1c.

The record shows that Switching Stations S-I and S-2 are similar with respect to

environmental impacts; they are both generally suitable for the proposed transmission line

project. The Companies have indicated a preference for Switching Station S-2, but have not

acquired the right to use either location. The Siting Board finds it reasonable given the

particulars of the instant case to approve both Switching Station S-I and Switching Station S-2.

IV. CONSISTENCY WITH THE POLICIES OF THE COMMONWEALTH

A. Standard of Review

G.L. c. 164, § 69J requires the Siting Board to dete=ine whether the plans for

construction of a proposed facility are consistent with current health, environmental protection, .

and resource use and development policiesof the Commonwealth. Health, environmental

protection, and resource use and development policies applicable to the review of a transmission

facility may include existing regulatory programs of the Commonwealth relating to issues such

as wetlands protection, rare and endangered species, historic preservation, and noise. Therefore,
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in this section, the Siting Board summarizes the health, environmental protection, and resource

use and development policies of the Commonwealth that are applicable to the proposed

transmission Project and discusses the extent to which the proposed facility complies with these

policies.

B. Analysis

In Sections 11 and III, above, the Siting Board has reviewed the need for the proposed

Project, the process by which the Petitioners sited and designed the proposed facility, and the

environmental and health impacts of the proposed facility as sited and designed. As part of this

review, the Siting Board has identified a number of Commonwealth policies applicable to the

design, construction, and operation of the proposed facility. These are briefly summarized

below.

As discussed in Section III.D.2.a, above, the NHESP maintains maps ofrare and

endangered species in the Commonwealth and provides comments on the potential impacts of

projects on rare and endangered species. The Companies have demonstrated that construction of

the project would avoid areas frequented by rare and endangered species. In addition, as

discussed in Section lILA, the record indicates that the Petitioners solicited input on route

selection from MADFW, which is responsible for implementing Commonwealth policies

regarding habitat preservation. As further discussed in Section III.D.2.a, the record indicates that

the proposed project is not likely to adversely impact historical and archaeological resources.

The Companies have thereby demonstrated that they expect to comply with policies of the MHC.

Accordingly, based on its review above, the Siting Board finds that plans for construction of the

proposed facility are consistent with current health and environmental protection policies of the

Commonwealth and with such energy policies of the Commonwealth as have been adopted for

the specific purpose of guiding the decisions of the Siting Board.

V. ZONING EXEMPTION AND SECTION 72

Pursuant to G.L. c. 40A, § 3, the Petitioners have requested a number of individual

zoning exemptions for the proposed transmission line from the Towns of Russell and

Montgomery and the City of Westfield as well as zoning exemptions for the proposed switching
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station from the City of Westfield. The Petitioners are also seeking comprehensive zoning

exemptions from each municipality for the Project. In addition, the Petitioners are seeking, in

accordance with G.L. c. 164, § 72, a determination that the proposed transmission line is

necessary and will serve the public convenience and be consistent with the public interest.

A. Standard of Review

I. G.L. c. 40A, § 3

G.L. c. 40A, § 3 provides, in relevant part, that:

Land or structures used, or to be used by a public service corporation may be
exempted in particular respects from the operation of a zoning ordinance or by- .
law if, upon petition of the corporation, the [Department] shall, after notice given
pursuant to section eleven and public hearing in the town or city, determine the
exemptions requiredand find that the present or proposed use of the land or
structure is reasonably necessary for the convenience or welfare of the public ...

Thus, a petitioner seeking exemption from a local zoning by-law under G.L. c. 40A, § 3 must

meet three criteria. First, the petitioner must qualify as a public service corporation. Save the

Bay, Inc. v. Department of Public Utilities, 366 Mass. 667 (1975) ("Save the Bay"). Second, the

petitioner must establish that it requires exemption from the zoning ordinance or by-law. Boston

Gas Decision at 3. Finally, the petitioner must demonstrate that its present or proposed use of

the land or structure is reasonably necessary for the public convenience or welfare.

Massachusetts Electric Company, D.T.E. 01-77, at 4 (2002) ("MECo (2002)"); Tennessee Gas

Pipeline Company. D.T.E. 01-57, at 3-4 (2002) ("Tennessee Decision (2002)").

a. Public Service Corporation

In determining whether a petitioner qualifies as a "public service corporation" ("PSC")

for the purposes of G.L. c. 40A, § 3, the Massachusetts Supreme Judicial Court has stated:

aruong the pertinent considerations are whether the corporation is organized
pursuant to an appropriate franchise from the State to provide for a necessity or
convenience to the general public which could not be furnished through the.
ordinary channels of private business; whether the corporation is subject to the
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requisite degree of governmental control and regulation; and the nature of the
public benefit to be derived from the service provided.
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Save the Bay at 680. See also, Boston Gas Decision at 3-4; Berkshire Power Development, Inc.,

D.P.u. 96-104, at 26-36 (1997) ("Berkshire Power").

The Department interprets this list not as a test, but rather as guidance to ensure that the

intent of G,L. c, 40A, § 3 will be realized, i.e., that a present or proposed use ofland or structure

that is determined by the Department to be "reasonably necessary for the convenience or welfare

of the public" not be foreclosed due to local opposition. See Berkshire Power at 30;

Save the Bay at 685-686; Town of Truro v. Department of Public Utilities, 365 Mass, 407 (1974)

("Town of Truro"). The Department has interpreted the "pertinent considerations" as a "flexible

set of criteria which allow the Department to respond to changes in the environment in which the

. industries it regulates operate and still provide for the public welfare." Berkshire Power at 30;

see also Dispatch Communications ofNew England d/b/a Nextel Communications, Inc.,

D.P.u./D.T.E. 95-59-B/95-80/95-112/96-113, at 6 (1998) ("Nextel Decision"). The Department

has determined that it is not necessary for a petitioner to demonstrate the existence of "an

appropriate franchise" in order to establish PSC status. See Berkshire Power at 31.

b. Exemption Reguired

In determining whether exemption from a particular provision of a zoning by-law is

"required" for purposes of G.L. c. 40A, § 3, the Department looks to whether the exemption is

necessary to allow construction or operation of the petitioner's proposed project. See
. .

MECo (2002) at 4-5; Tennessee Decision (2002), D.T.E. 01-57, at 5; Western Massachusetts

Electric Company, D.P.U./ D.T.E. 99-35, at 4,6-8 (1999); Tennessee Gas Company, D.P.U. 92­

261, at 20-21 (1993), It is the petitioner's burden to identify the individual zoning provisions

applicable to the proposed project and then to establish on the record that exemption from each

of those provisions is required:

The Company is both in a better position to identifY its needs; and has the
responsibility to fully plead its own case ... The Department fully expects that,
henceforth, all public service corporations seeking exemptions under c, 40A, § 3
will identifY fully and in a timely manner all exemptions that are necessary for the
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corporation to proceed with its proposed activities, so that the Department is
provided ample opportunity to investigate the need for the required exemptions.

New York Cellular Geographic Service Area, Inc., D.P.U. 94-44, at 18 (1995).

c. Public Convenience or Welfare
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In determining whether the present or proposed use is reasonably necessary for the public

convenience or welfare, the Department must balance the ipterests of the general public against

the local interest. Save the Bay at 680; Town of Truro at 407. Specifically, the Department is .

empowered and required to undertake "a broad and balanced consideration of all aspects of the

general public interest and welfare and not merely [make an] examination of the local and

individual interests which might be affected." New York Central Railroad v. Department of

Public Utilities, 347 Mass. 586, 592 (1964) ("New York Central Railroad"). When reviewing a

petition for a zoning exemption under G.L. c. 40A, § 3, the Department is empowered and

required to consider the public effects of the requested exemption in the State as a whole and

upon the territory served by the applicant. Save the Bay at 685;New York Central Railroad at

592.

With respect to the particular site chosen by a petitioner, G.L. c. 40A, § 3 does not

require the petitioner to demonstrate that its primary site is the best possible alternative, nor does

the statute require the Department to consider and reject every possible alternative site presented.

Rather, the availability of alternative sites, the efforts necessary to secure them, and the relative

advantages and disadvantages ofthose sites are matters offact bearing solely upon the main

issue of whether the primary site is reasonably necessary for the convenience or welfare of the

public. Martarano v.Department of Public Utilities, 401 Mass. 257, 265 (1987); New York

Central Railroad at 591.

Therefore, when making a determination as to whether a petitioner's present or proposed

use is reasonably necessary for the public convenience or welfare, ihe Department examines:

(I) the present or proposed use and any alternatives or alternative sites identified; (2) the need

for, or public benefits of, the present or proposed use; and (3) the environmental impacts or any

other impacts ofthe present or proposed use. The Department then balances the interests of the

general public against the local interest, and determines whether the present or proposed use of
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the land or structures is reasonably necessary for the convenience or welfare of the public.

Boston Gas Decision at 2-6; MECo (2002) at 5-6; Tennessee Decision (2002) at 5-6; Tennessee

Gas Company, D:T.E. 98-33, at 4-5 (1998).

2. G.L. c. 164, § n

General Laws c. 164, § n, requires, in relevant part, that an electric company seeking

approval to construct a transmission line must file with the Department a petition for "authority

to construct and use ... a line for the transmission of electricity for distribution in some.definite

area or for supplying electricity to itself or to another electric company or t6 a municipal lighting

plant for distribution and sale ... and shall represent that such line will or does serve the public

convenience and is consistent with the public interest.... The [D]epartment, after notice and a

public hearing in one or more of the towns affected, may determine that said line is necessary for·

the purpose alleged, and will serve the public convenience and is consistent with the public

interest.,,17

The Department, in making a determination under G.1. c. 164, § n, is to consider all

aspects of the public interest. Boston Edison Company v. Town of Sudbury, 356 Mass. 406, 419 .

(1969). Section n, for example, permits the Department to prescribe reasonable conditions for .

the protection of the public safety. rd. at 419-420. All factors affecting any phase of the public

interest and public convenience must be weighed fairly by the Department in a determination

under G.1. c. 164, § n. Town of Sudbury v. Department of Public Utilities, 343 Mass. 428, 430·

(1962).

As the Department has noted in previous cases, the public interest analysis required by

G.1. c. 164, § n, is analogousto the Department's analysis for the "reasonably necessary for the

convenience of the or welfare of the pl\blic" standard under G.1. c. 40A, § 3. See New England

Power Company; D.P. U.89-163, at 6 (1993); New England Power Company, D.P.U. 91-

17 Pursuant to G.1. c. 164, § n, the electric company must file with its petition a general
description of the transmission line, a map or plan showing its general location, an
estimate showing in reasonable detail the cost of the line, and such additional maps and
information as the [Siting Board] requires.·
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117/118, at 4 (1991); Massachusetts Electric Company, D.P.U. 89-135/136/137, at 8 (1990).

Accordingly, in evaluating petitions filed under 0.1. c. 164, § 72, the Departmentrelies on the

standard of review for determining whether the proposed project is reasonably necessary for the

convenience or welfare of the public under 0.1. c. 40A, § 3, as set forth above.

B. Public Service Corporation Status

The Petitioners maintained that Russell Biomass qualifies as a public service corporation

.because WMECo is a regulated Massachusetts electric company, pursuant to 0.1. c. 164, § 1

(Petitioners Brief at 108). The Petitioners argued that "there is no need to address Russell

Biomass' public service corporation status" given that WMECo is a public service corporation

(Petitioners Brief at 108, nAO). In the alternative, the Petitioners contended that Russell Biomass

qualifies as a public service corporation because it is a corporation that owns generating assets in

Massachusetts and will make the assets available to serve the New England market (id.).

WMECo is an "electric company" as defined in 0.1. c. 164, § 1. Western Massachusetts

Electric Company. D.P.U. 90-174/90-175/90-176/90-177, at 5 (1990). Accordingly, the Siting

Board finds that WMECo qualifies as a public service corporation for the purposes of 0.1. c.

40A, § 3. We do not agree with the Petitioners' argument that there is no need to address the

qualifications of Russell Biomass as a public service corporation. As a joint petitioner, Russell

Biomass must also meet the qualification standards for obtaining a zoning exemption pursuant to

0.1. c: 40A, § 3. Notably, a finding in this regard has already been made in Russell Biomass.

LLC, D.T.E./D.P.U. 06-60, at 15 (2008). Accordingly, we find that Russell Biomass is a public

service corporation.

C. Need for the Reguested Individual Zoning By-Law Exemptions

I. Petitioners Position

The Petitioners identified fifteen sections of the Russell, Montgomery and Westfield

Zoning By-Laws from which they specifically seek an exemption in order to construct and

operate the Project (Exh. JP-2, at 10-18). The Petitioners sought zoning exemptions for the

following zoning by-law sections.
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1

Municipality Title and Section Asserted Need for the Reqnested
Number . Exemption

Russell Use (§3.0, 6.4) All variations ofthe primary route run
through either Rural Residential CRR")
or the Industrial District. Petitioners
argue that utility uses are not allowed in
either case. The Petitioners indicate that it
is conceivable that a special permit could
be obtained for a "general manufacturing"
use in the Industrial District, but there is
no relief for the RR District (Petitioners
Brief at 110, fn. 41).

Russell Dimensional and Petitioners maintain that the transmission
Density Regulation towers will range from 60-110 feet,
(§ 3.2) exceeding the 35 foot height restriction

(Petitioners' Briefat 114). It is unclear
whether a variance could be issued (id.).

Russell Earth Removal (§ 5.2) Petitioners state that an earth removal
special permit would be required from the
zoning board of appeals, and that there is .
no guarantee that Petitioners would
receive the special permit. Moreover,
Petitioners argue that it would be subject
to appeal if they were to obtain the permit
(Petitioners Brief at 116). .

Russell Enforcement (§ 6.1) Petitioners would need to obtain a permit
from the selectmen and building
inspector. Petitioners are uncertain
whether they would receive permit and
whether it would be appealed (Petitioners
Brief at 114-115).

Montgomery Establishment of Entire Town of Montgomery is zoned as .
Districts (Article.2) Agricultural Residential. Petitioners

argue that absent exemption the Project
would not be an allowed use in
Montgomery (Petitioners Brief at 110).

Montgomery Use Regulations Petitioners argue that absent an exemption
(Article 3) the Project would not be allowed in

Montgomery (Petitioners Brief at 110).
Montgomery Area, Yard, Floor Area Petitioners argue that they could not meet

and Coverage these requirements, which typically apply
Regulations (Article 4) to residences (Petitioners Brief at 116-

117).
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Municipality Title and Section Asserted Need for the Requested
Number Exemption

Montgomery Driveway Standard Petitioners maintain that these
(Article 6) requirements should not apply to the

Project, but argue it is needed because
Montgomery asserts that driveway
requirements should apply to Project
(Petitioners' Brief at 117-118).

Westfield Rural Residential Portions of the switching station would
D.istrictlUse Dimension exceed the 35"feet height limit and the 50-
Requirements (§3-40) feet exception for structures like chimneys

(Petitioners Brief at 118). .

Westfield Prohibited Uses and Petitioners argue that they may "run
Performance Standards afoul" of some of these requirements
(§ 4-120). during construction. Petitioners assert

that it is unclear how provisions would be
enforced {Petitioners Brief at 119-120).

Westfield Movement or Removal Petitioners maintain that there is no
of Earth Materials guarantee that an earth removal permit
(§5-10). would issue or, if issued, that no appeal

would be filed (Petitioners Brief at 121).
Westfield Off-Street Parking and Petitioners assert that literal reading could

Loading Requirements require 350 parking spaces; no parking is
(§ 7-10). planned for the Project (Petitioners Brief. at 121).

Westfield Site Plan Approval Petitioners maintain that the Project could
(§6-10) . not obtain site plan approval because the

Project is not in conformance with the
intent of the zoning district. Approval
could also be appealed (Petitioners Brief

. at 123).
Westfield Zoning Permit (§ 1-10.4) Petitioners .argue that there is no guarantee

that the Project would receive a permit, or
that no appeal would be filed (Petitioners .
Brief at 123).

The Petitioners acknowledged that they did not seek any local zoning relief from Russell,

Montgomery or Westfield before filingtheir zoning exemption petition in this case (Ir. at 36,

Siting Board Meeting September 25, 2008). Ihe Petitioners indicated that it would be typical to

assess community opposition as part of the site selection process (Ir. 4, at 663). Nevertheless,

the Petitioners acknowledged that they did notengage in any consultations with officials from
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either Montgomery or Westfield as part of the initial screening for the proposed transmission

route (Tr. 4, at 663-664).

According to the Petitioners, applying to the three municipalities for special permits or

variances should not be a necessary prerequisite for the filing of their zoning exemption petition

because such a requirement would be contrary to law, would result in unacceptable delays, and

would in some cases be futile (Petitioners Brief at 124). In particular, the Petitioners make the

following arguments in support of their position:

I. The Petitioners assert that the Supreme Judicial Court and the Departmenthave

specifically held that G.L. c. 40A, § 3 contains no requirement that local relief be

sought before a public service corporation seeks a zoning exemption (Petitioners

Brief at 124, citing Planning Board of Braintree v. Department of Public Utilities,

420 Mass. 22, 32 (1995) (additional cases omitted)("Braintree");

2. There is no guarantee that the Petitioners would obtain the available relief

requested. The Petitioners maintain that this is particularly true in this case where

Westfieidand Montgomery are opposed to the Project (Petitioners Brief at 124);

3, The time associated with the variance and specialpermit processes in three

different municipalities would result in unacceptable delays (iQJ; and

4. Even if the Petitioners were able to obtain some zolling relief, opponents could

appeal to the Massachusetts Land Court or Superior Courts pursuant to G.L. c.

40A, § 17. Such an appeal would stop the Project because an appeal of a variance

stays the issuance of the variance illl at 125, citing G.L. c. 40A, § 11).

2. Westfield and Montgomery Positions

Westfield argues as a general matter that the Petitioners have not demonstrated that the

proposed project is in the public interest, and therefore should not receive any zoning exemptions

(Westfield Brief at 31-32). More specifically, Westfield maintained that the site plan review

proceess is clear, designed to reasonably regulate a project, and is typically completed within

35 days, and cannot be used to prohibit a proposed use (Exh. COW-LBS an). Westfield also
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argued that the process associated with obtaining a zoning permit under Section 1-10.4 is

completed within 30 days (id. at 3-4). 18

Montgomery argues that the only zoning exemption "necessary" for the construction of

the Project pertains to the Use Regulations under Article 3, which would prohibit the Project

(Montgomery Brief at 18). Other than Article 3, Montgomery maintains that each of the other

articles are either irrelevant to the Proj ect or have not been shown to constitute a prohibition to

. its construction such that an exemption would be required (ill).

3. Analysis

Chapter 40A, § 3 does not explicitlyaddress whether petitioners should be required to

seek permits, special permits orvariances before seeking relief pursuant to G.L. c. 40A, § 3. The

Department has long favored such an approach, although it has not required it. 19 Giventhe

complexities oflocal zoning ordinances and their application in particular circumstances, the

ability of theDepartrnent to know when a public service corporation's actions will confliCt with

local interests often cannot be known with certainty. Historically, the Department has addressed

this uncertainty by granting zoning exemptions, not only where a direct conflict in the zoning

law was evident, but on some occasions where it was found that some delay might occur or

uncertainty exist about the application of a particular zoning by-law to a particular project.

New England Power CompanylMassachusetts Electric Company, D.T.E. 04-66/04-81, at 23-24

(2005); USGen New England, Inc., D.T.E. 03-83, at 19 (2004); New York Cellular Geographic

Service Area, Inc., D.P.U. 94-44, at 18-19 (1995).

18 According to Westfield, a roundtable permit review process takesplace every week in
Westfield where the City's department heads, including public works, engineering,
conservation, water/sewer and the board of health, meet with developers to review
projects in a "one-stop shopping" format to identifY local concerns and to try to address
them satisfactorily to all parties before a formal permitting process is commenced (Tr. at
826). According to Westfield, these meetings are intended to facilitate an efficient
permitting process (id.). .

The Supreme Judicial Court has not decided the issue. The Court in Braintree did state
that the zoning exemption available under G.L. c. 40A, § 3 is intended "to assure utilities'
ability to carry out their obligation to serve the public when this duty conflicts with local
interests." Braintree at 27.
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At the same time,the Department's past cases have recognized the legitimacy of

maintaining local control over land use decisions in municipalities under home rule authority.

For example, in Tennessee Decision (2002), the Department stated that it is neither sound public

policy nor a good use of Department and Company resources for a public service corporation "to

seek a zoning exemption without first consulting with the municipality." Tennessee Decision

(2002) at 19.

[T]he Department is.cognizant of the inherent tension between the Home Rule
authority of municipalities to enact local zoning codes, and the statutory authority
of the Department, pursuant to 0.1. c. 40A, s. 3, to grant publicservice
corporations exemptions from these codes. The Department favors the resolution
oflocal issues ona local level whenever possible to reduce local concern
regarding any intrusion on Home Rule authority. The Department urges
future petitioners to seek a zoning exemption from the Department only after
consulting with municipal officials, and then only if the municipality is unable to
grant the necessary zoning approval, or if it encounters difficulties in obtaining
municipal zoning approvals within a reasonable period of time.

rd. (emphasis added). See also Nextel Decision at 46) (''To the extentthat [public service]

providers may in the future avoid controversy and litigation by working with municipalities, we

encourage them to do so").

. We affirm the commitment, as stated in the Tennessee Decision (2002) and the Nextel

Decision, to favor the resolution oflocal issues on a local level whenever possible to reduce local

concern regarding any intrusion on home rule. We believe that the most effective approach in

this regard is for public service companies to consult with local officials regarding zoning issues,'

to take reasonable steps to ascertain whether local zoning approvals will be available, and to

obtain them if this appears to be feasible, before seeking zoning exemptions pursuant to 0.1. c.

40A, §3.

We are troubled that the Petitioners did not engage in any consultations with officials

from either Montgomery or Westfield as part of the Petitioners' initial screening of potential

transmission routes. We are concerned that the Petitioners did not discuss or seek zoning relief

relating to the proposed transmission lines from Russell, Montgomery or Westfield (to the extent
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that it was legally available)20. Communication between the Petitioners and Montgomery and

Westfield, in particular, was plainly absent in this case. We reaffirm our view that such

communication should take place in advance of seeking exemption from municipal zoning

regulation.

Therefore, we set forth the following approach to be used by public service. companies

when seeking zoning exemptions pursuant to G.1. c. 40A, § 3. First, in cases where (1) a local

zoning provision would on its face preclude construction and operation ofa proposed energy

facility, and (2) there is no provision in a local zoning by-law for a special permit, variance or

other relief, relief under G.1. c. 40A, § 3 could be considered without further consultation with

the local zoning authority. Second, if relief appears to be available, but consultations with the .

local zoning authority demonstrate that apetitioner is unlikely to obtain that relief, relief under

G.1. c. 40A, § lcould be considered without further local efforts. Absent such circumstances, it

is our expectation that aproject proponent will make a good faith effort to consult with local

zoning authorities and apply for necessary zoning approvals or other relevant relief, as

appropriate.

We recognize that there may be particular circumstances when the additional time

necessary to obtain local approvals may not be consistent with the avoidance of substantial.

public harm. Our approach is to consider such circumstances on a case by case basis. Where, as

here, it appears that the Companies have had ample opportunity to consult with the

municipalities and that no particular urgency prevented them from doing so, it is reasonable to

expect that they would have pursued local zoning approvals.

This approach is consistent with the language of G.1. c. 40A, §3, where the Department

must determine that the requested exemptions are required. Although the obligation to serve the

public is a critical one, the issue of whether a particular exemption is required should generally

be apparent before authority is exercised under G.1. c. 40A, § 3. Where it is possible to obtain

the necessary zoning relief, a zoning exemption pursuant to G.1. c. 40A, § 3 would not be

20 In this regard, the roundtable permit review process, which takes place every week in
Westfield, is particularly well suited to the review of a project in a "one-stop shopping"
format to identifY local concerns and to try to address them satisfactorily to all parties
before a formal permitting process is commenced.
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required. Where no particular urgency exists, efforts to pursue local zoning approvals are

reasonable and consistent with the language of 0.1. c. 40A,§ 3.

Based on the above discussion, we make the following finding concerning the

Petitioners' individually requested zoning exemptions. The exemptions fall into one of three

categories: (1) exemptions that the Petitioners have shown are needed to allbw Project

construction; (2) exemptions that the Petitioners have not shown to be necessary for Project

construction; and (3) exemptions that could be unnecessary if the Petitioners consult with the

municipality for the permit or other relief

Municipality Title and Section Finding
Number

Russell Use (§3.0, 6.4) .The Siting Board finds that this
exemption is required within the meaning .
of 0.1. c. 40A, § 3.

Russell Dimensional and The Siting Board finds that this
Density Regulation exemption is required within the meaning
(§ 3.2) of 0.1. c. 40A, § 3.

Russell Earth Removal (§ 5.2) Petitioners should first consult with the
relevant zoning authority in an effort to
obtain an anDromiate permit or relief

Russell Enforcement (§ 6.1) Petitioners should first consult with the
relevant zoning authority in an effort to
obtain an apDropriate permit or relief.

Montgomery Establishment of The Siting Board finds that this.
Districts (Article 2) exemption is required within the meaning

of 0.1. c. 40A, ~ 3.
Montgomery Use Regulations The Siting Board finds that this

(Article 3) exemption is required within the meaning
of 0.1. c. 40A, ~ 3.

Montgomery Area, Yard, Floor Area The Petitioners have not demonstrated the
and Coverage need for this exemption (see discussion
Regulations (Article 4) below)..

Montgomery Driveway Standard The Siting Board finds that this
(Article 6) exemption is required within the meaning

of 0.1. c. 40A, § 3. See discussion in
Section V.D.
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Municipality Title and Section Finding
Number

Westfield Rural Residential Petitioners should first consult with the
DistrictlUse Dimension relevant zoning authority in an effort to
Requirements (§ 3-40) obtain a special permit regarding height

restrictions pursuant to § 3-40.6. With the
exception of § 3-40.6 (Heights), the Siting
Board finds that this exemption is
required within the meaning of G.L.·
c. 40A,§ 3.

Westfield Prohibited Uses and .The Petitioners have not demonstrated the
Performance Standards need for this exemption (see discussion
(§ 4-120). below).

Westfield Movement or Removal Petitioners should first consult with the .
ofEarth Materials (§5- relevant zoning authority in an effort to
10). obtain an appropriate permit or relief..

Westfield Off-Street Parking and The Petitioners have not demonstrated the
Loading Requirements need for this exemption (see discussion

. (§ 7-10). below).
Westfield Site Plan Approval Petitioners should first consult with the

(§6-10) relevant zoning authority in an effort to
obtain an appropriate permit or relief.

Westfield· Zoning Permit (§ 1-10.4) Petitioners should first consult with the
relevant zoning authority in an effort to
obtain an appropriate permit orrelief.

We find that the Petitioners have not demonstrated the need for an exemptionfrom three

by-law provisions. The Petitioners have failed to show the need for an exemption from Article 4

(Area, Yard, Floor and Coverage Regulations) of the Montgomery By-Law, because of

inapplicability to the proposed transmission facilities (i.e., Article 4 applies to dwellings). We

find that the Petitioners have not demonstrated the need for an exemption from § 4~120 of the

Westfield By-Law (Prohibited Uses and Performance Standards). We are not persuaded that an

exemption is required based on the Petitioners' argument that it is unclear how such a prOVision

would be enforced or that the Petitioners may "run afoul" of some ofthe provision's

requirements during construction. We also find that the Petitioners have not demonstrated the

need for an exemption from Article 7 (Off-Street Parking and Loading) of the Westfield By-Law

because .of its inapplicability to the proposed transmission facilities.
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We find that the Project requires a zoning exemption from six zoning provisions. We

agree with the Petitioners .that there is no conceivable zoning provision that would allow the

Project in the Russell RR District, and therefore find that an exemption is required from the Use

provision (§ 3.0, 6.4). A zoning exemption is also required for Russell's Dimensional and

Density Regulation (§3.2) because a variance would otherwise be necessary, and the power to

grant variances is sparinglytobe exercised and only under exceptional circumstances. Russell

Biomass, D.T.E./D.P.U. 06-60-Aat 10 (2008), citing Gamache v. Town of Acushnet, 14. Mass.

App. Ct. 215, 217, n.6 (1982). Exemptions from Montgomery Zoning By-laws, Articles 2 and 3

are required because public utility uses are not permitted in Montgomery's Agricultural­

Residential District. Similarly, we find that an exemption is required from Rural Residential

District/UseDimension Requirements (§ 3-40) because the public utility use is otherwise not

permitted.

We find it reasonable for the Petitioners to consult with therelevant zoning authorities

with resp~ct to six of the Petitioners' requested exemptions. Accordingly, as a condition of any

further Siting Board review ofthose six requested exemptions, the Petitioners shall first consult

with the local zoning authority and file for relevant zoning approvals, permits or other relief.

The Petitioners shall report back to the Siting Board with an update on their efforts to obtain the

relevant approvals within fourteen (14) days of any termination of the consultations regarding

orie or more relevant approvals, and either the receipt of a denial or arrival at a point where it

appears reasonably likely that the relevant approvals at issue will not be available.. The

Petitioners shall also report back to the Siting Board with an update on their efforts to obtain the

relevant approvals within fourteen (14) days of the filing by either the Petitioners ora third party

of any applicable appeal of a local zoning decision. In any case, however, the Petitioners shall

provide a status report to the Siting Board within six months. The Petitioners shall also submit to

the Siting Board a copy of all zoning approvals received. After the Petitioners have proceeded in

accordance with our holding above, the Siting Board will review any outstanding requests for

zoning exemption.
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The Petitioners seek a zoning exemption from Article 6 of the Montgomery's Zoning By­

Laws, which imposes a common driveway standard in Montgomery. Article 6 defines a

driveway as "the portion of a lot which is prepared for vehicular access to and from a public

way" (Exh. JP-2, Attachment IB, Article 6). The Petitioners argued that Article 6 "should not

apply to the Project" (Petitioners' Brief at 117). The Petitioners maintain that the driveway

standards are designed for allowed uses such as residential and offices, not transmission lines

located on a right-of-way (id., citing Tr. 5, at 768). In addition, the Petitioners contended that the

transmission line's access road will not connect to any publiC way in the Town of Montgomery,

and therefore cannot meet the definition of a driveway in Article 6 (Petitioners Brief at 117).

The Petitioners sought an exemption from Article 6 because the Town of Montgomery has

expressed the position that Article 6 would otherwise apply to the Project (id. at 118).

2. . Montgomery's Position

Montgomery maintained that its driveway standards are intended to ensure thatpublic

safety vehicles can adequately access land in Montgomery (Montgomery Reply Brief at 10).

According to Montgomery, it makes no sense to limit the application of Article 6 to driveways in .

Montgomery that are reached only from Montgomery public ways (iQ,). Montgomery stated that

the relevant provision ofits by-law does not require that the public way be located within

Montgomery (Montgomery Reply Brief at 9).. Further, Montgomery argued that the driveway

requirements "must be met" since the by-law provision does not allow a waiver (id. at II

(emphasis in original».

3. Petitioners' Reply

The Petitioners contended that even if Article 6 applies to the Project, the Project cannot

meet the Article 6 standards, including a requirement that the access road be 24 feet wide, be

constructedusing less than a 6 percent grade, and be built with an allowable angle from the

public way that is also acceptable to the Massachusetts Turnpike Authority (Petitioners Reply
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Brief at 20). The Petitioners argued that Montgomery's statement that Article 6 cannot be·

waived is itself further reason for the need for an exemption (id. at 20~21).

. 4. Analysis

The Town of Montgomery, in the first instance, is charged with the responsibility of

interpreting its own zoning by-laws. The Town of Montgomery' s position is clear in this

proceeding -- Article 6 of the Montgomery Zoning By-Law, containing its Driveway Standards,

is legally applicable to the proposed right-of-way that would contain the proposed transmission

line. ThePetitioners disagreed, but argued in thealtemative that if Article 6 does apply, the

Siting Board should grant the Project a zoning exemption from this provision.

It is difficult f?r us to determine whether Article 6 applies to the proposed Project as

matter oflaw. However, setting aside Article 6's legal applicability, Montgomery has not

persuaded us that it would be appropriate in this case to impose Montgomery's driveway

requirement on the Project. Transmission line rights-of-way are not generally designed for

ongoing access by municipal emergency vehicles, such as must occur where there are dwellings

or staffed operations present. Accordingly, we believe that in this case a use such as the

proposed Project should not be held to the requirements of Article 6. Accordingly, we find that

an exemption from Article 6 is necessary.

E. Public Convenience or Welfare

1. Need for or Public Benefit of Use

.The Petitioners argued that the proposed transmission line and switching station are .

needed and will benefit the public because they are necessary to connect the proposed Russell

Biomass generating facility to the regional electric grid (Petitioners Brief at 130). The

Petitioners maintained that without the interconnection, the public will be unable to receive the

benefits associated with this generating facility if the facility is constructed and operated (id.). In

addition to the direct benefit that the proposed transmission line would provide by facilitating the

interconnection ofa proposed generating facility to the grid, the Petitioners contend that the

proposed transmission line would provide benefits to the public resulting from the proposed

biomass generating facility. According to the Petitioners, the proposed biomass generating
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facility will help: (l) address the heed for new generating capacity in Massachusetts and the

New England region; (2) decrease. the Commonwealth's dependence on natural gas and oil for

power supply; and (3) meet the need in'Massachusetts and the region for electric generation

using renewable resources (ill).

Westfield argued in response that it is not at all clear that Massachusetts consumers will

ever be the beneficiaries of the power generated by Russell Biomass and sent to market over the

proposed transmission line (Westfield Brief at 30). According to Westfield, the evidentiary

record demonstrated that Russell Biomass has executed a power purchase agreement with a

single unnamed customer not based in Massachusetts, and one which does not sell to

Massachusetts power customers (id.). Westfield acknowledged that in considering the

convenience and welfare of the public, regional benefits may be considered (id, at 29, citing Save

the Bay at 685 (1975». However, according to Westfield, the interests of the Commonwealth's

citizens "must be given appropriate weight" Wl at 29-30).

In Section ILA, we founel a need for a transmission line to interconnect the proposed

Russell Biomass generating facility with the regional transmission grid. We stated that the

proposed Russell Biomass generating facility could not supply energy to the region in the

absence of an adequate and reliable energy facility to interconnect the proposed generating

facility to the transmission system (see Section ILA.4). We also found that, to establish that the

proposed generating facility is likely to be available to contribute to the regional energy supply,

the Petitioners are required to submit to the Siting Board copies of all permits required for the

Petitioners to begin construction of the proposed generating facility (see Section ILA.4). For

purposes ofG.L. c. 40A, § 3 review, the Siting Board finds that the proposed transmission

facility at issue in this case would serve the need for transmission to interconnect the proposed

Russell Biomass generating facility.

Our decision in this case is similar to the Cape Wind Decision, EFSB 02-2A/DTE 02-53

(2008), which involved our review of the need for a jurisdictional transmission line that

interconnected a proposed non-jurisdictional generation facility, pursuant to G.L. c. 164, § 69J

and § 72. In this case, in addition to reviewing need in the context of these statutory provisions, .

we also examine the need for the facility in the context of the Petitioners' request pursuant to

G.L. c. 40A, § 3, for it zoning exemption. In this case, in order to make a finding of need for
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Pllrposes ofG.L. c. 40A, § 3, we also rely on indicators of generator project progress to establish

, the need for the transmission line, rather than a consideration of the underlying need for the

power that would be made available. Accordingly, we decline to consider Westfield's arguments

concerning the need for generating capacity and actual beneficiaries, if any, of the proposed

generating facility.

2. The Proposed Project and Alternatives

In Sections II and III, we conducted a comprehensive analysis ofthe reliability, cost and

environmental impacts of a number of project approach and site alternatives for interconnecting

the proposed Russell Biomass generating facility with WMECo's transmission system. These

alternatives include connecting Russell Biomass via: (l) one of several variations of a proposed

overland 115 kV transmission line terminating at one of two different possible switching station

in Westfield, combining one of two route variations (Route Variation 1a modified and Route

Variation lc) and one of two switching station locations (S-1 and S-2); (2) a proposed

. transmission line along U.S. Route 20 terminating at a separate switching station (the noticed

route alternative); and (3) an alternative interconnection project approach .along the Northern

Approach. We found that the Southern Approach would be preferable to the Northern Approach

with respect to providing a reliable energy supply to the Commonwealth, with a minimum

impacton the environment at the lowest possible cost. We found that the primary route would

. be preferable to the alternative route with respect to environmental impacts. Further, we found

that the primary route would be preferable to the alternative route with respect to cost, and that

the primary route and the alternative route would be comparable with respect to reliability.

Accordingly, we found that the primary route was preferable to the alternative route with respect

to providing a reliable energy supply for the Commonwealth with a minimum impact on the

environment at the lowest possible cost. See Section III.D.

With regard to the analysis used to select a route, the Siting Board found that the'

Petitioners developed and applied a reasonable set of criteria for identifying and evaluating any

routes that are clearly superior to the proposed route; and that the Petitioners identified a noticed

alternative transmission line route with sufficient geographic diversity. See Section m.B.
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In Section III, we conducted a detailed analysis of the cost and environmental impacts of .

the proposed transmission line along primary routes, including route variations I(a) modified and

l(c). We found that the Petitioners provided sufficient information concerning cost, reliability

and environmental impacts to allow us to determine whether they have achieved the proper

balance among environmental impacts, cost and reliability. See Section IILD.5. We imposed

conditions on the proposed transmission line, and found that with the implementation of those

conditions, environmental impacts would be minimized.

We also found that the proposed transmission line would be generally consistentwith the

identified requirements of related regulatory and otheqirograms of the C9mmonwealth,

specifically programs supervised or regulated by MADFW, NHESP, MHC, and MADEP. Based

on the foregoing, the Siting Board finds that the proposed facility may result in some local

adverse environmental impacts primarily with respect to land resources and visual impact, but

generally would result in minimal impacts.

4. Conclusion

The Siting Board has found a need for a transmission line to interconnect the proposed

Russell Biomass generating facility with the regional transmission grid. The Siting Board has

also found that the Petitioners established, through the range of their siting analysis and

comparison of identified alternatives, that their proposed transmission line route is advantageous.

We also found that the proposed faGility may result in some local adverse impact, primarily with

respect to land resources and visual impacts, but would generally result in minimal

environmental impacts. Based on the foregoing, the Siting Board finds that the general public

interest in constructing the proposed facility would outweigh any adverse local impacts of the

project. Accordingly, the Siting Board finds that the proposed facility is reasonably necessary

for the convenience or welfare of the public.

F. Need for Requested Comprehensive Zoning Exemption

In addition to the Petitioners' request for individual zoning by-law exemptions, the

Petitioners have requested a comprehensive zoning exemption that would exempt the Project
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from all provisions of the zoning by-laws of Russell, Montgomery and Westfield. As grounds

for their request, the Petitioners maintain that such an exemption would avoid uncertainty and

the possibility that the zoning by-laws could be used to delay or prevent the project from being

built (Petitioners Brief at 125-126). The Petitioners indicated that there is some level of

uncertainty whether local zoning by-laws would apply to transmission lines, and that
. .

municipalities or third parties may hold differing views on the applicability of by-laws to the

proposed Project (id. at 127). The Petitioners also argued that it cannot be the case that a project

proponent carries the burden of having to anticipate or guess any conceivable zoning by-law

provision that a project opponent might try to use against a project (iQ,).

Westfield argued that the Petitioners have not met the standard of review for

comprehensive zoning exemption relief, which requires a showing that the issuance of a·

compryhensive exemption could avoid substantial public harm by serving to prevent a delay in

the construction and operation of the proposed use (Westfield Brief at 32). Westfield maintained

that there is no evidence that a substantial public harm could result from a delay in construction

of the transmission line (id.).

Montgomery contended that the Petitioners have failed to meet their burden to

demonstrate the need for a comprehensive zoning exemption from the Montgomery Zoning By­

Laws (Montgomery Brief at 17-18). According to Montgomery, the only exemption from its

zoning by-laws necessary for the construction of the Project pertains to the Use Regulations

under Article 3, which would prohibit the Projecl. Montgomery maintained that the other

articles are either irrelevant or have not been shoWn to constitute a prohibition to the construction

ofthe Project such that an exemption would be required (id.at 18).

.In analyzing the Petitioners' request for a comprehensive zoning exemption, we reiterate

the Department's previous finding that the Legislature's enactment ofthe Zoning Act, Sl. 1975,

c'. 808, § 3, conferred broad. decision-making powers on local authorities under home rule. New

England Power Company/Massachusetts Electric Company. D.T.E. 03-128; at 24-25 (2005): We

do not lightly set these decision-making powers aside. Id. at 25. In D.T.E. 03-128, the

Department noted that:

almost all regulatory processes are subject to delay and to subsequent appeal, and
that the probability of delay and appeal cannot always be accurately assessed in
advance. Thus, almost any petitioner proposing a time-sensitive project can
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Id. at 24. Accordingly, a concern as to possible delay, by itself, is not a sufficient basis to obtain

a comprehensive zoning exemption. In the absence of a showing that substantial public harm

will be avoided by granting a comprehensive zoning exemption, the granting ofsuch

extraordinaryreliefis not justifiable. NSTAR Electric, D.P.U. 07-60/07-61, at 51 (2008).

We decline to grant the Petitioners' request for a comprehensive zoning exemption in this

case bec.ause the Petitioners have not persuaded us that substantial public harm would be avoided
. .

as a result. There will inevitably be some additional time needed to seek various permits from

the local zoning authorities which, we observe, could have been minimized had the Petitioners

consulted with the towns from the start. In this particular case, we believe that this additional

time is not unreasonable when balanced against the important public policy of allowing an

opportunity for local zoning authority to exercise its home rule authority whenever practicable.

New England Power Decision at 24. As we noted above, almost all regulatory processes are

subj ect to possible delay and to subsequent appeal, and the probability of delay and appeal

cannot always be accurately assessed in advance. We are unable to find any substantial public

harm that would be avoided in this case by granting a comprehensive zoning exemption.

G. Is "Permitted Use" a Prereguisite For the Applicability of Other Zoning
Provisions

.The "use" provisions of the Russell, Montgomery and Westfield Zoning ByeLaws (and

other municipal zoning by-laws more generally) require that any building or structure be a

permitted "use" in the district in which it is to be located. For example, Russell Zoning By-Law

Section 2.0 divides the Town into five classes of districts, including Residential, Rural

Residential, Business, Industrial and Floodplain (Exh. JP-2, at Tab A) .. Various identified

"uses," such as general manufacturing, restaurants, or detached one-family dwellings, are then

designated as permitted, prohibited, or allowed by special permit within each of the districts.

The Petitioners argue that all of the remaining non-use zoning by-law provisions require, as a

threshold matter of law, that the underlying use bea "permitted use" (Petitioners Brief at 111­

113). According to the Petitioners, the Department's granting of an exemption from the use

provisions of a zoning by-law does not convert the use into a "permitted" use under the local by-
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law. The Tesult of granting an exemption under G.L. c. 40A, § 3 from a use by-law, therefore,

would not convert what is otherwise a non-permitted use into a permitted use (id. at 112).

Because the use continues to be non-permitted, it cannot meet any of the other provisions of the

by-law (id.). Based on this argument, the Petitioners maintain that they must be exempted from

.the remaining non-use zoning by~law provisions (id.).

Montgomery rejected the Petitioners argument as inherently contradictory (Montgomery

Reply Brief at 7, n.l). Montgomery reasoned that if the non-use provisions of the by-law are

truly inoperable, then the Petitioners request for a blanket exemption would be unnecessary

because the non-use provisions would be irrelevant (id.). Montgomery also replied that there are

certain uses that are allowed in a district according to stat~ law (~, child care facilities) even

though they are not specifically listed in the by-laws (id. at 7). Therefore, Montgomery argued

the fact that those uses are not listed does not mean that they are not otherwise allowed in a

district, and it certainly does not mean that they are automatically exempt from the non-use

zoning standards that all other uses must meet (id.).

The Petitioners have made a novel legal argument to support the need for a

comprehensive zoning exemption. They have offered no case law to support their position, and

candidly acknowledge that this issue has never been raised or decided by the Supreme JudiCial

Court or any other appellate court in Massachusetts (September 25, 2008 Siting Board meeting;

Tr. at 25).

In previous Department orders there appears to be an implicit assumption that granting a

use exemption would convert what was otherwise a non-permitted use into a pennitted use for

purposes of the remaining non-use provisions. See, for example, Tennessee Decision (2002) at

7-9 (2002) (Department granted agricultural district use exemptiOl)., but denied non-use

exemption for site plan review). New England Power CompanylMassachusetts Electric

Company, D.T.E. 04-66/04-81, at 18-24 (2005) (Department granted use exemption from

residential district, but denied non-use exemption for provision requiring building pennit).

Whether, as a matter of law, the Department's granting of an exemption from the use provisions

of a zoning by-law converts a prohibited use into a permitted use for purposes of the non,use

provisions has never been definitively established. However, we believe that the logic of the

implicit assumption that it does so is sound because by granting a use exemption to a petitioner
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we intend to establish that the proposed use is a "permitted" use as a result of our action for all

relevant purposes under the zoning by-law. Thus, we reject the argument that obtaining an

exemption from a use provision does not automatically transform a non-permitted use to a

permitted use for purposes of the non-use provisions of a local zoning bylaw. We agree with

Montgomery that the Petitioners' argnment is inherently contradictory because if the non-use

provisions of the by-law are truly inoperable, then the Petitioners' request for a blanket

. exemption would be unnecessary as the non-use zoning by-law provisions would therefore be

irrelevant.

H. G.L. c. 164, § 72

As stated above, in evaluating petitions filed pursuant to G.L. c. 164, § 72, the

Department relies on the standard of review established for G.L. c. 40A, § 3 for determining

whether the proposed project is reasonably necessary for the convenience or welfare of the

public. Based on the record in this proceeding and the above analysis, and with the

implementation of mitigation measures proposed j:>y the Cornpanies and directed by the Siting

Board, the Siting Board finds pursuant to G.L. c. 164, § 72, that the proposed transmission line

and ancillary equipment are necessary for the purpose alleged, will serve the public convenience,

and are consistent with the public interest.

The Siting Board directs the Petitioners to serve a copy of thisdecision on the Town of

Russell Board of Selectmen, the Town of Russell Planning Board, the Town of Russell Zoning

.Board, the Montgomery Board of Selectmen, the Montgomery Planning Board, the Montgornery

Zoning Board, the Westfield City Council, the Westfield Planning Board, and the Westfield

Zoning Board within five business days of its issuance. The Siting Board further directs the

Petitioners to certify to the Secretary of the Department within ten business days of its issuance

that such service has been made.

1. Section 61 Findings

The Massachusetts Environmental Policy Act ("MEPA") provides that "[a]ny

determination made by an agency ofthe Commonwealth shall include a finding describing the

environmental impact, if any, of the project and a finding that all feasible measures have been

taken to avoid or minimize said impact." G.L. c. 30, § 61. Pursuant to 301 CMR §11.01(3),
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these findings are necessary when an Environmental Impact Report ("EIR") is submitted by a

petitioner to the Secretary of Energy and Environmental Affairs, and should be based on such

EIR. Where an EIRis not required, G.L. c. 30, § 61 findings are not necessary. The record

indicates that an EIR was required for the Petitioners' proposed generation facility and

associated transmission line. Therefore, a finding under G.L. c. 30, § 6lis necessary for the

Petitioners' zoning exemption petition and its Section 72 petition.

In Section III.D., above, the Siting Board conducted a comprehensive analysis of the

environmental impacts of the proposed transmission project and found that the temporary and

permanent impacts of the proposed transmission project along the primary route .would be

minimized and that the proposed project along the primary route would achieve an appropriate

balance among conflicting environmental concerns as well as among environmental impacts,

reliability and cost. Accordingly, the Siting Board finds that all feasible measures have been

taken to avoid or minimize the environmental impacts of the proposed Project.

VI. DECISION

The Siting Board's enabling statute directs the Siting Board to implement the energy

policies contained in G.L. c. 164, §§ 69H to 69Q, to provide a reliable energy supply for the

Commonwealth with a minimum impact on the environment at the lowest possible cost.
,

G.L. c. 164, § 69H. In addition, the statute requires that the Siting Board determine whether

plans for the construction of energy facilities are consistent with current health, environmental

protection, and resource use and development policies as adopted by the Commonwealth.

G.L. c. 164, §69l

In Section II.A, above, the Siting Board found that the existing electric transmission

system is inadequate to interconnect the proposed Russell Biomass generating facility, and that

the proposed Project is needed if the Petitioners establish that the proposed Russell Biomass

generating facility is likely to be available to contribute to the regional energy supply.. .

In Section lIB, above, the Siting Board found that the proposed Southern Approach for

the transmissIon facility is preferable to the Northern Approach with respect to providing a

reliable energy supply for the Commonwealth with a minimum impact on the environment at the

lowest possible cost.
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In Section IILA, above, the Siting Board found that the Petitioners developed and applied

a reasonable set of criteria for identifying and evaluating alternatives to the proposed project in a

manner which ensures that they have not overlooked or eliminated any routes which are clearly

superior to the proposed project. The Siting Board also found that the Petitioners have identified

a range of practical transmission line routes with some measure of geographic diversity.

Consequently, the Siting Board found that the Petitioners have demonstrated that they examined

a reasonable range ofpractical siting alternatives..

In Section IILD.5, above, the Siting Board found that the primary route is preferable to

the alternative route with respect to providing a reliable energy supply for the Commonwealth

with a minimum impact on the environment at the lowest possible cost. The Siting Board also

found that the proposed project along the primary route would achieve an appropriate balance

among conflicting environmental concerns as well as among environmental impacts, reliability,

and cost.

In SectionIV, above, the Siting Board reviewed environmental impacts of the proposed

transmission project in light of related regulatory or other programs of the Commonwealth. As

evidenced by the above discussions and analyses, the proposed transmission line along the

primary route generally would be. consistent with the identified requirements of all such

programs.

Accordingly, the Siting Board APPROVES the Petitioners' petition to construct the .

proposed 115 kV transmission line using the Petitioners' primary route, and either proposed

Switching Station S-I or S-2, subject to the following conditions:

(a) To establish that there is a need for additional transmission resources to

intercortnect the Russell Biomass generating facility with ,the regional transmission

grid, prior to the construction of the transmission line, the Petitioners shall submit

to the Siting Board copies of all permits required for Russell Biomass to begin

construction of the Russell Biomass generating facility.

(b) To ensure that the visual impacts of the proposed transmission project are

minimized, the Petitioners shall offer to provide vegetativeplantings in edge-of-
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ROW or off-ROW locations on residential properties near West Road, where

effective to screen views of the proposed transmission line.

(c) The Petitioners shall pursue actively the use of Route Variation 1a modified;

however, the Petitioners may use Route Variation Ie if use of Route Variation la

modified is infeasible. The Petitioners shall notify the Siting Board in writing if

they determine for any reason that the use of Route Variation la modified is

infeasible and the reasons for that determination.

Because the issues addressed in this Decision relative to this facility are.subject to change

over time, construction of the proposed facility must commence within three years of the date of

the decision.

In addition, the Siting Board has found pursuant to G.1. c. 164, § 72 that the Petitioners'

proposed transmission line is necessary for the purpose alleged, and will serve the public

.convenience aild is consistent with the public interest.

In addition, the Siting Board has found pursuant to G.1. c. 40A, § 3 that construction and

operation of the Petitioners' proposed facility is reasonably necessary for the public convenience

or welfare. However, the Siting Board is directing the Petitioners to consult with the relevant

zoning authorities concerning a nuinber of the zoning exemption requests. Accordingly, the

Siting Board GRANTS in part,DENIES in part, and CONTINUES in part, the Petitioners'

request for an exemption from certain provisions of the Town of Russell, the Town of

Montgomery, and the City of Westfield Zoning By-laws. Specifically, the Petitioners shall be

exempt from those sections of the relevant by-laws enumerated in Section Vabove. The Siting

Board continues the portionof the case involving the six requested exemptions enumerated in

Section V above where the Siting Board has directed that further consultations with the relevant

zoning authorities first take place before further consideration by the Siting Board.· The Siting

Board denies the Petitioners' request for a comprehensive zoning exemption from the Town of

Russell, the Town of Montgomery and the City of Westfield.

The Siting Board notes that the findings in this decision are based on the record in this

case. A project proponent has an absolute obligation to construct and operate its facility in

conformance with all aspects of its proposal as presented to the Siting Board. Therefore, the
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G.L. c. 30A, § 14.

. The Siting Board's decision in D.P.U. 07-35, pursuant to G.L. c. 40A, § 3, is final for

purposes ofG.L. c. 30A, § 14, except with respect to the six requested exemptions where the

Siting Board has directed that Petitioners should first consult with the relevant zoning authority

in an effort to obtain an appropriate permit or relief.

. Stephen H. August
Presiding Officer

Dated this 21st day of April 2009
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APPROVED by the Energy FacilitiesSiting Board at its meeting of April 15, 2009, by

the members and designees present and voting. Voting for approval of the Tentative Decision,

as amended: Ann Berwick (Acting EFSB Chair/Designee for Ian A. Bowles, Secretary,

Executive Office of Energy & Environmental Affairs); Rob Sydney, (Designee for

Commissioner, DOER); James Colman (Designee for Commissioner, DEP); Paul J. Hibbard,

Commissioner DPU; Tim Woolf, Commissioner DPU; and Dan Kuhs, Public Member.

Ann Berwick, Acting Chair
Energy Facilities Siting Board

Dated this 15th day of April, 2009
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Appeal as to matters of law from any final decision, order or ruling of the Siting Board

may be taken to the Supreme Judicial Court by an aggrieved party in interest by the filing of a

written petition praying that the order of the Siting Board be modified or set aside in whole or in

part. Such petitionfor appeal shall be filed with the Siting Board within twenty days after the

date of service of the decision, order or ruling of the Siting Board, or within such further time as

the Siting Board may allow upon request filed prior to the expiration ofthe twenty days after the

date of service of said decision, order or ruling. Within ten days after such petition has been

filed, the appealing party shall enter the appeal in the Supreme Judicial Court sitting in Suffolk

County by filing a copy thereof with the clerk of said court. (Massachusetts General Laws,

Chapter 25, Sec. 5; Chapter 164, Sec. 69P).
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APPEARANCES: Stephen J. Brake, Esq.
Sarah P. Kelly, Esq.
Nutter McClennen & Fish, LLP
ISS Seaport Boulevard
Boston, MA 02210-2604

FOR: Mobil Pipe Line Company
Petitioner

David S. Rosenzweig, Esq.
Keegan Wedin LLP
265 Franklin Street
Boston, MA 02110

FOR: Providence and Worcester Railroad Company
Intervenor

Jeffrey A. Mega, Esq.
Gerald J. Petros, Esq.
Hinckley, Allen & Snyder LLP
50 Kennedy Plaza, Suite 1500
Providence, RI 02903

FOR: Providence and Worcester Railroad Company
Intervenor
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1. INTRODUCTION

Page 1

From May 1, 1977, until April 30, 2007, the petitioner in these two proceedings, the

Mobil Pipe Line Company ("Mobil" or the "Company"), leased an easement ("Easement") from

Providence and Worcester Railroad Company ("P&W") (Exh. MPL-2, I Memorandum in Support

of Mobil Pipe Line Company's Petition for Determination of Jurisdiction, Tab A, Superior

Court's Findings and Order on Plaintiffs Motion for Preliminary Injunction at 2). The Easement

allowed Mobil to operate approximately 120 feet of pipeline ("Pipeline") that had been laid

underneath P&W railroad tracks. Said railroad tracks are located on land owned by P&W in the

Town of Oxford, Massachusetts ("P&W Property"). The Pipeline was used to transport

petroleum products from East Providence, Rhode Island, to Springfield, Massachusetts (id.).

On April 27, 2007, a few days before the Easement was to expire, Mobil filed a petition

with the Energy Facilities Siting Board ("Siting Board"), pursuant to Massachusetts G.L. c. 164,

§ 69S, seeking the acquisition by eminent domain of a permanent easement for operation of the

Pipeline on the P&W Property ("Eminent Domain Petition"). The Eminent Domain Petition was

docketed as case number EFSB 07-3 (Docket, EFSB 07-3). P&W was granted status as a party

intervenor in this proceeding.

On May 1, 2007, the day the Easement expired, Mobil commenced an action against

P&W Railroad in Worcester Superior Court seeking injunctive relief. The Superior Court held

that the lease of the Easement had terminated (Exh. MPL-2, Superior Court's Findings and Order

on Plaintiff's Motion for Preliminary Injunction, Tab A). Furthennore, the Superior Court stated

that P&W "views the plaintiff [Mobil] as a trespasser with no right to hold over, and has made

demand upon it to cap the pipeline and terminate its continued use of the defendant's land" (&).

Consequently, Mobil sought an injunction from the Superior Court in order to continue "the

status quo pending action on" the Eminent Domain Petition by the Siting Board (&).

The Worcester Superior Court granted Mobil's request for a preliminary injunction

I The exhibits referred to are taken from the "Final Combined Exhibit List" issued in EFSB 07-3
(the "Eminent Domain Petition") and EFSB 07-5 (the "Jurisdiction Petition").
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e~oining P&W from taking any action to interfere with the operation of the pipeline, including

commencing any proceeding to evict Mobil pending the conclusion of the Eminent Domain

Petition proceedings before the Siting Board (iQ). The injunction also required that Mobil file

with the Siting Board either a petition for determination of jurisdiction, pursuant to 980 CMR

2.08, or a petition for an advisory opinion @. The court stated that either of these petitions

must request a response from the Siting Board regarding the applicability of M.G.L. c. 164, §

69S, to the situation presented (ill.
On July 10, 2007, Mobil properly filed a Petition for Determination of Jurisdiction with

the Siting Board ("Jurisdiction Petition"). This petition sought a ruling as to whether the Siting

Board had jurisdiction to hear and decide the Petition for Eminent Domain (Exh. MPL-2). The

Siting Board docketed this case as EFSB 07-5. Again, P&W was granted status as a party

intervenor.

Mobil asserted that G.L. c. 164, § 69S, empowered the Siting Board to take land by eminent

domain in order to preserve existing pipelines as wellas in order to allow new pipelines to be laid

(illJ. P&W disagreed, asserting that G.L. c. 164, § 69S, empowered the Siting Board to take land

by eminent domain for the construction of new pipelines only (illJ. In its decision on the,
Jurisdiction Petition dated January 28,2008, the Siting Board agreed with Mobil PipeLine and held

that it had jurisdiction to take an easement in land owned by P&W in order to allow Mobil's

existing pipeline to stay in place. P&W took an appeal from this decision to the Supreme Judicial

Court.

On January 27,2009, the Supreme Judicial Court issued an opinion in the case of

Providence and Worcester Railroad Company v. Energy Facilities Siting Board, 453 Mass. 135

(2008). In that opinion, the Court reversed the Siting Board's decision in the Jurisdiction Petition

and remanded the case to the Siting Board for further proceedings consistent with the Court's

opinion. 453 Mass. at 146. The Supreme Judicial Court held that the Siting Board had no

jurisdiction to take an easement from P&W by eminent domain because the statute limited the

Siting Board's eminent domain powers to new pipelines only. ld.
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II. REQUEST FOR DISMISSAL

Qn April 7,2009, Providence and Worcester Railroad Company ("P&W"), the intervenor in

both of the above-captioned cases, moved to dismiss the petitions ofMobil Pipe Line Company in

these two cases based upon the ruling of the Supreme Judicial Court in the appeal. On April 13,

2009, Mobil Pipe Line Company wrote to the Presiding Officer in these cases. In this letter, Mobil

Pipe Line represented that it would not be filing an opposition to P&W's motion to dismiss. The

letter also recognized that the petition should be dismissed in light of the above-referenced Supreme

Judicial Court decision.

THEREFORE, acting pursuant to 980 CMR 2.08 and 980 CMR 2.05, the Petition of Mobil

Pipe Line Company for Approval to Exercise The Power of Eminent Domain withRespect to an Oil

Pipeline in the Town of Oxford, Massachusetts (EFSB 07-3), and Mobil Pipe Line Company's

Petition for Determination of Jurisdiction (EFSB 07-5) are hereby DISMISSED.

iltti/SLU
Robert J. ea
Presiding Officer
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APPROVED by the Energy Facilities Siting Board at its meeting of May 21, 2009, by the

members and designees present and voting. Voting for approval of the Order of Dismissal, as

amended: Ann Berwick (Acting EFSB ChairlDesignee for Ian A. Bowles, Secretary, EOEEA);

Rob Sydney (Designee for Commissioner, DOER); Robert Mitchell (Designee for Secretary,

EOHED); Laurie Burt, Commissioner, DEP; Paul J. Hibbard, Commissioner DPU; Tim Woolf,

Commissioner DPU; Penn Loh, Public Member.

Ann Berwick, Acting Chair
Energy Facilities Siting Board
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Appeal as to matters of law from any final decision, order or ruling of the Siting Board may be

taken to the Supreme Judicial Court by an aggrieved party in interest by the filing of a written

petition praying that the order of the Siting Board be modified or set aside in whole or in part. Such

petition for appeal shall be filed with the Siting Board within twenty days after the date of service of

the decision, order or ruling ofthe Siting Board, or within such further time as the Siting Board may

allow upon request filed prior to the expiration of the twenty days after the date of service of said

decision, order or ruling. Within ten days after such petition has been filed, the appealing party .

shall enter the appeal in the Supreme Judicial Court sitting in Suffolk County by filing a copy

thereof with the clerk of said court. (Massachusetts General Laws, Chapter 25, Sec. 5; Chapter 164,

Sec. 69P).
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The Energy Facilities Siting Board hereby GRANTS (1) the Initial Petition and (2) the

Application of Cape Wind Associates, LLC for a Certificate of Environmental Impact and Public

Interest for the construction of two new 115 kV electric transmission lines in Nantucket Sound and

in the Towns of Barnstable and Yarrnouth, Massachusetts.

I. INTRODUCTION

Pursuant to G.L. c. 164, §§ 69K-690, Cape Wind Associates, LLC ("Cape Wind" or

"Company") has filed with the Massachusetts Energy Facilities Siting Board ("Siting Board" or

"Board") an Initial Petition and an Application seeking a Certificate of Environmental Impact and

Public Interest ("Certificate"). Cape Wind seeks the Certificate to construct two new 115 kV

electric transmission lines in Nantucket Sound and in the Towns ofBarnstable and Yarrnouth, in

connection with the denial by the Cape Cod Commission ofthe Company's application for

Development of Regional Impact approval for the project. The Certificate, appended to this

Decision as Exhibit A, has the effect of granting: (1) Development ofRegional Impact Approval;

and (2) eight additional state and local permits for the project.

A. Summary of the Proceeding

1. Project Description

Cape Wind proposes to construct two new 115 kV electric transmission lines, partly

undersea beneath Nantucket Sound and Lewis Bay and partly on-land and underground in the

Towns ofYarrnouth and Barnstable on Cape Cod ("transmission project"). The purpose of the

transmission project is to interconnect a proposed offshore wind-powered electric generating

facility in Nantucket Sound ("wind farrn") with the regional electric grid (Exh. CW-2, at 2-3).

The transmission line route is approximately 18.4 miles in length. The route begins at the

proposed wind farrn on Horseshoe Shoal in Nantucket Sound, travels approximately 12.5 miles

beneath Nantucket Sound and Lewis Bay, comes ashore at the southern end of New Harnpshire

Avenue in Yarmouth, and then travels approximately 5.9 miles underground through Yarrnouth

and Barnstable to an existing switching station in Barnstable (Exh. CW-2, at 2-3). 1 The .

As discussed in Section I.C.3, below, the scope of the current proceeding does not include
the proposed wind farrn, because the wind farm will be located in federal waters. Federal
review aild permitting of the wind farm is currently ongoing.

.[99]



EFSB 07-8 Page 2

1

transmission project was approved by the Siting Board on May II, 2005. Cape Wind Associates

LLC and Commonwealth Electric Company d/b/a NSTAR Electric, EFSB 02-2, 15 DOMSB I

(May 11, 2005). That approval was upheld by the Massachusetts Supreme Judicial Court in 2006.

Alliance to Protect Nantucket Sound v. Energy Facilities Siting Board, 448 Mass. 45 (December

18,2006). The Siting Board approved the transmission project a second time in 2008. Cape Wind

Associates LLC and Commonwealth Electric Company d/b/a NSTAR Electric, EFSB 02­

2A1D.T.E. 02-53 (May 1, 2008).

2. Relief Requested

On October 18, 2007, the Cape Cod Commission ("Commission") denied Cape Wind's

application for Development ofRegional Impact ("DRI") approval, which the transmi'ssion project

requires under the Cape Cod Commission Act ("CCC Act,,).2 Cape Wind subsequently filed an

Initial Petition followed by an Application with the Siting Board pursuant to G.L. c. 164, §§ 69K­

690 ("Certificate statute,,}.3 In its Application, Cape Wind has asked the Siting Board to grant a

Certificate containing the equivalent of a DRI approval and of eight additional state and local

penuits identified by Cape Wind as necessary for project construction (Exh. CW-2, at 7-8).

Specifically, the Company requested that the Siting Board issue a Certificate containing the

equivalent of each of the following:

1. A DRI approval, ordinarily issued by the Commission pursuant to Sections 12 and
13 of the CCC Act, for construction and operation of the transmission project
within Barnstable County ("DR! approval");

2. A Chapter 91 License, ordinarily issued by the Massachusetts Department of
Environmental Protection ("DEP") pursuant to G.L. c. 91, for the placement of
cables under submerged lands and flowed tidelands of Lewis Bay and Nantucket

_2

2

3

Pursuant to the cee Act, any proposed development project for which an Environmental
Impact Report ("EIR") is -required under the Massachusetts Environmental Policy Act
("MEPA") is deemed to be a development ofregional impact requiring Commission review
and approval. See CCC Act, c. 716 of the Acts of 1989, as amended, Section 12(h) and 13;
Cape Cod Commission Enabling Regulations, Section 6. Cape Wind's transmission project
required the preparation of a Draft EIR and a Final EIR (Exh. CW-I, Atts. B,C). Thus, the
project requires DRI approval.

Both the Company's Initial Petition and its Application are under review in this
proceeding. See Sections II and III, below.
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Sound, including the intertidal shoreline area of Lewis Bay up to mean high water
at the proposed cable landfall ("Chapter 91 License");

A Section 401 Water Quality Certification, ordinarily issued by DEP pursuant to
314 CMR 9.00, for dredging activities and for the laying by jet-plow of undersea
cables from the landfall in Lewis Bay to the Commonwealth's three-mile
jurisdictional boundary ("Section 401 Certification");

An approval ordinarily issued by the Massachusetts Highway Department ("MHD")
for access to state highways at two locations in Yarmouth and one location in
Barnstable ("MHD Access Permit");

An approval ordinarily issued by the Massachusetts Executive Office of
Transportation and Public Works ("EaT") to cross u~der an existing rail line
located on EaT property in Yarmouth ("EaT License");

A wetlands Order of Conditions, ordinarily issued by the Barnstable Conservation
Commission pursuant to 0.1. c. 131, §40 and the Barnstable wetlands bylaw, for
construction of undersea portions ofthe project within coastal wetlands resources in
.Barnstable ("Barnstable Order of Conditions");

A wetlands Order of Conditions ordinarily issued by the Yarmouth Conservation
Commission pursuant to 0.1. c. 131, §40 and the Yarmouth wetlands bylaw, for
construction of undersea and on-land portions ofthe project within wetlands
resources in Yarmouth ("Yarmouth Order of Conditions");

A road opening permit, ordinarily issued by the Barnstable Department of Public
Works, to place on-land cables within certain public ways in Barnstable
("Barnstable road opening permit") and

A road opening permit, ordinarily issued by the Yarmouth Department ofpublic
Works, to place on-land cables within certain public ways in Yarmouth ("Yarmouth
road opening permit").(Exh. CW-1, at 7-8).

B. Jurisdiction

Cape Wind filed its Initial Petition and Application for a Certificate under

0.1. c. 164, §§ 69K- 690. Pursuant to these provisions, an electric, gas or oil company that

proposes to construct or operate a jurisdictional energy facility in Massachusetts may seek a

Certificate of Environmentallmpact and Public Interest from the Siting Board, if the company is

prevented or hindered from building the facility because of an adverse state or local agency

permitting decision or undueagency delay. The Certificate, if granted, has the legal effect of

granting the permit in question, and may grant additional project permits as well. The Siting Board

makes a decision on a Certificate Application in accordance with 0.1. c. 164, § 69L, which

requires that an Application contain certain information and representations; with 0.1. c. 164,

§ 690, which requires the Siting Board to make four specific findings and opinions; and with
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0.1. c. 164, § 69H, which requires the Siting Board to implement the energy policies in its statute

to provide a reliable energy supply for the Commonwealth with a minimum impact on the

environment at the lowest possible cost.

C. Procedural History

1. Previous Proceedings

On May 11, 2005, the Siting Board issued a final decision approving construction of the

transmission project pursuant to 0.1. c. 164, § 69J. Cape Wind Associates, LLC and

Commonwealth Electric Company d/b/a NSTAR Electric, EFSB 02-2, 15 DOMSB 1 (May 11,

2005) ("2005 Decision"). That approval was upheld by the Massachusetts Supreme Judicial Court

in 2006. Alliance to Protect Nantucket Sound v. Energy Facilities Siting Board, 448 Mass. 45

(December 18, 2006). On May 1, 2008, the Siting Board issued a final decision approving certain

project changes, granting a three-year extension for commencement ofproject construction and,

pursuant to G.L. c. 164, § 72, finding that the project is necessary, would serve the public

convenience, and is consistent with the public interest. Cape Wind Associates, LLC and

Commonwealth Electric Company d/b/a NSTAR Electric, EFSB 02-2A1D.T.E 02-53 (May 1,

2008) ("2008 Decision") As discussed further, below, the Siting Board relies substantially on its

analyses and findings in these decisions in the instant proceeding.4

2. Current Proceeding

This proceeding commenced with the filing by Cape Wind of an Initial Petition for a

Certificate with the Siting Board on November 21, 2007, pursuant to G.L. c. 164, §69K

(Exh. CW-I). Cape Wind then filed its Application for a Certificate on December 28,2007,

pursuant to G.L. c. 164, §69L (Exh. CW-2). The Initial Petition and Application were

consolidated for review, consistent with Siting Board practice. In its Application, Cape Wind

seeks from the Siting Board a Certificate granting the equivalent of(1) a DRI approval for the

transmission project, and (2) eight additional state and local permits required for construction of

the project ("eight additional approvals")

4 The 2005 Decision and 2008 Decision are included in the record of this decision and are
incorporated by reference herein. See Exhs. CW-2(N); EFSB"l.
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Eight parties intervened in the proceeding: three environmental organizations, and the five

governmental entities whose permits are the subject of the proceeding. The environmental groups

are the Conservation Law Foundation ("CLF"), Clean Power Now, Inc. ("Clean Power Now"), and

the Alliance to Protect Nantucket Sound ("Alliance"). 'The permit-issuing authorities are the Cape

Cod Commission, theMassachusetts Department of Environmental Protection ("DEP"), the

Massachusetts Executive Office ofTransportation and Public Works ("EOT"), and the Towns of

Barnstable and Yannouth. Two parties received limited participant status: the Martha's Vineyard

Commission and the Town of Edgartown.

Beginning in August 2008 and continuing through October 2008, the Siting Board and the

parties conducted written discovery. In August, 2008, the Company submitted prefiled direct

testimony of two witnesses: Craig Olmsted, Vice President of Projects at Energy Management,

Inc., the principal member of Cape Wind; and Christopher G. Rein, Senior Vice President and

Principal at ESS Group, Inc., the Company's environmental consultant. In early September 2008,

the Commission submitted the prefiled direct testimony of two witnesses: Phil Dascombe, Senior

Community Design Planner for the Commission, and John S. Rarnsey, Senior Coastal Engineer at

Applied Coastal Research and Engineering, Inc., coastal resources consultant for the Commission.

DEP presented the testimony of Alex Strysky, Environmental Analyst in the DEP Waterways

Program. Approximately 330 exhibits were entered into the record, consisting primarily of

responses by the Company and the intervenors to infonnation requests and record requests issued

by Siting Board staff and the parties. Adjudicatory hearings were conducted on November 12 and

14,2008. The parties filed initial briefs on December 23, 2008, and reply briefs on January 6,

2009.

Siting Board Staffprepared a Bench Memorandum that the Siting Board considered at a

public meeting of the Board on March 12, 2009 ("March 12 Board meeting"). The Siting Board

directed Staff to prepare a Tentative Decision granting the Certificate, and granting all nine state

and local pennits requested by the Company. See, Transcript of the Public Meeting ofthe Energy

Facilities Siting Board (March 12, 2009) ("March 12 Tr."). The Siting Board further directed

Cape Wind and the Towns of Barnstable and Yarmouth to attempt to agree on conditions to be

included in wetlands Orders of Conditions and street opening permits, so that the Board could

consider including those conditions in the wetlands and road opening approvals to be issued in the

Certificate. The Board directed the three parties to file a status report within 45 days. The Siting
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Board directed, as an overall timeline, that Cape Wind and the Towns should provide agreed-upon

permit conditions within 45 days of the date on which a Tentative Decision was issued. In their

status reports, neither Town nor Cape Wind reported progress in reaching agreement on permit

conditions. On May 11,2009 a tentative decision was issued. On May 18,2009, Cape Wind and

the Town of Barnstable indicated that they had reached agreement with respect to road opening

matters5
. On May 21, 2009, the Siting Board considered and unanimously approved the Tentative

Decision with amendments..

3. Intervenor Jurisdictional Motions

a. Cape Cod Commission DRI Decisions

A necessary prerequisite for the institution of a Certificate proceeding is a permitting

decision by "a state or local agency" that would hinder or preclude the construction of an energy

facility jurisdictional to the Siting Board. G.1. c. 164, § 69K; 980 CMR 6.01. In the instant

proceeding, the permitting decision that was the basis for the filing of Cape Wind's Certificate

Application was the October 18, 2007 DRI denial issued by the Commission.

On March 18,2008, two of the intervenors, the Commission and the Alliance, filed partial

motions to dismiss the Company's Certificate Application. One ground asserted was that DRI

decisions do not fall within the scope of the Siting Board's jurisdiction under the Certificate

statute. The Commission and Alliance advanced two principal arguments: (I) that the Commission

is not a "state or local agency" as provided in the statute; rather, it is a Legislatively-created

regional planning body; and (2) that the CCC Act provides that DRI decisions are appealable

exclusively to Barnstable Superior Court or the Land Court.

In a ruling issued on July 28, 2008 ("July 28 Jurisdictional Ruling,,)6, the presiding officer

denied the motions to dismiss, finding that DRI decisions issued by the Commission are decisions

within the scope of the Siting Board's Certificate authority. The July 28 jurisdictional ruling found

5

6

See May 20 letter from D. Rosenzweig to K. Sedor, and attached letter dated April 30,
2009, from R. Donahoe to R. Burgmann. A copy of the April 30 letter in attached to, and
is incorporated as part of, the Approval in Lieu of Barnstable Road Opening Permit. The
Approval is Att. 4 to the Certificate that is appended to this Decision.

Cape Wind Associates, LLC, EFSB 07-8, Ruling on Motions re EFSB Jurisdiction Relative
to DRI decisions and Motions re Scope of Proceeding (July 28, 2008). The Siting Board
hereby adopts and incorporates this ruling into this decision by reference.
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that: (I) no evidence exists of an express or implied exemption by the Legislature of DRI

decisions from operation of the Certificate statute; (2) statutory language in the Certificate statute

and in the Siting stab.fte supports the conclusion that a DR! decision is a decision of a local

government body as defined therein; and (3) the institution of a Certificate proceeding under the

Certificate statute does not constitute the filing of a judicial appeal of a DRI decision. July 28

Jurisdictional Ruling at 2c5. At the March 12 Board meeting, the Siting Board expressly adopted

the finding that the Board's jurisdiction under the Certificate statute extends to Commission DRI

decisions (March 12 Tr. at 97-98)7: 8

b. Proposed Wind Farm

The Commission, the Alliance, and the Town of Barnstable filed motions asserting that the

scope of this proceeding should not be limited to the transmission proj ect, portions of which are

located in Massachusetts and Massachusetts waters, but should include the impacts within

Massachusetts of the proposed wind farm, even though the wind farm will be located entirely

-;

7

8

On march 14,2009, the Commissi~n filed a second motion to dismiss based on the
assertion that the Siting Board lacked jurisdiction over Commission decisions. The
Commission also filed a motion to supplement the closed record with documents pertaining
to asserted wind farm impacts on aviation ("March 14 motions"). The presiding officer
denied similar motions during the proceeding, as did the Siting Board at the March 12
Board meeting. Consistent with these prior rulings, the march 14 motions are denied. On
April 30, 2009, the Commission filed a second post-hearing motion attempting to
supplement the record with information regarding asserted wind farm impacts. This
motion also is denied, on the grounds that the record is closed and that, pursuant to earlier
rulings, the proffered information is not relevant to this proceeding.

The Commission also asserted that the DRI denial could not serve as the basis for a
certificate proceeding because (1) the DRI denial was not a final agency decision, but
rather a procedural denial issued without prejudice; and (2) the DRI denial therefore does
not prevent Cape Wind from proceeding with project construction. The presiding officer
found that the DRI possessed several indicia of finality, that it was a final agency decision,
and that its issuance bars development of the transmission project. July 28 Jurisdictional
Ruling at 5-6. The Commission asserted additionally that Cape Wind did not make a good
faith effort to obtain DRI approval, as it did not provide the Commission with sufficient
information regarding the project. Based on the significant factual record developed in the
Commission proceeding, which is part of the record in this proceeding, the Siting Board
finds that Cape Wind made a good faith effort to obtain DRI approval. See also, July 28
Jurisdictional Ruling at 6-7. The Siting Board finds further that Cape Wind made a good
faith effort to obtain all nine of the approvals it has requested. See Section m.c.!, below.
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within federal waters. Cape Wind, CLF, Clean Power Now, and DEP asserted that the scope of the

proceeding is appropriately limited to the transmission lines, consistent with extensive legal

precedent including decisions of the federal courts and the Siting Board's decisions in the 2005

Decision and 2008 EFSB Decision. In the July 28 Jurisdictional Ruling, the Presiding Officer

denied the intervenors' motions and, consistent with applicable precedent, limited the scope of the

proceeding to the transmission lines. The Siting Board expressly adopted this jurisdictional

limitation at the March 12 Board meeting (March 12 Tr. at 98).

c. Non-Final Agency Permits

The Alliance and the Town of Barnstable filed motions to dismiss that included the

assertion that the Siting Board lacks jurisdiction over the eight additional permits because, at the

time of the parties' motions to dismiss, no final decisions on those permits had yet been issued by

the relevant agencies. The intervenors relied primarily on an interlocutory ruling in an earlier

Certificate proceeding, in which the presiding officer determined that the issuance of a final

agency permitting decision for each requested permit is a necessary prerequisite to the filing of a

Certificate application with respect to that permit.9 The interlocutory ruling was not adopted -- or

rejected -- by the Board. In this proceeding, the presiding officer deferred decision on this issue

until the evidentiary record had been developed. See, July 28 Jurisdictional Ruling at 2, n.3. At

the March 12 Board meeting, the Siting Board determined that the issuance of a final agency

decision for permits other than the triggering permit is not a jurisdictional prerequisite to the filing

ofa Certificate Application seeking multiple permits (March 12 Tr. at 99-100). The matter of

non-final agency permits is discussed further in Section III.D.2, below.

d. DEP Chapter 91 License

The Alliance's motion to dismiss included the assertion that the Siting Board lacks

authority to include a Chapter 91 License in a Certificate. The Alliance asserted primarily that

(1) a Chapter 91 License conveys a property interest in tidelands held in trust for the public, and

the Siting Board lacks the necessary statutory authority to convey such an interest; and (2) the

Certificate statute itself precludes the Board from issuing a Certificate "with respect to any lands or

,
9 See Colonial Gas Company d/b/a KeySpan Energy Delivery New England, EFSB 06-1,

Ruling on Motions for Partial Dismissal (May 10, 2007).
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interests therein, excluding public ways, owned or managed by any state or local government."

G.L. c. 164, § 69K. Cape Wind countered that (I) pursuant to G.L. c. 164, § 69K, the Board's

Certificate authority extends to "all" project permits, and there is no exemption for Chapter 91

Licenses; (2) in this particular case, a Certificate would not override DEP's authority under

Chapter 91, as the Certificate would incorporate DEP's Written Detennination and, pursuant to

G.L. c. 164, § 69K, DEP retains responsibility for enforcement of the License; (3) the cited

language is inapplicable because a Chapter 91 License does not convey a property interest; and (4)

the cited language applies only to the agency action that triggers an application for a Certificate

application, not to agency decisions that subsequently may be included in a Certificate.

The Siting Board finds nothing in the Certificate statute indicating that the Legislature

intended to exclude any state or local pennits, including Chapter 91 Licenses, from the scope of

the Board's authority under the Certificate statute. To the contrary, the statute mandates that a

Certificate issued by the Board contain "all" necessary project pennits. G.L. c. 164, § 69K. The

Siting Board declines to create an implied exclusion of Chapter 91 Licenses from the scope of the

Certificate statute in the absence ofa clear showing of Legislative intent to do so. The Siting

Board also finds inapplicable the cited language regarding the transfer ofland owned or managed

by a state or local government. Read in context, the language in Section 69K means that a

petitioner may not rely upon a state agency or local government refusal with respect to public

lands as a basis to file an initial petition. However, this language does not govern the scope of the

Certificate, which is addressed in the third paragraph of section 69K, and which states that a

Certificate takes the place of"all" state or local permits. Finally, the Siting Board notes that DEP

has not objected to inclusion ofthe Written Detennination in the Certificate to serve as the final

Chapter 91 License for the project (March 12 Tr. at 89). Consequently, the Siting Board finds that

its authority under G.L. c. 164, §§ 69K-690 extends to permits issued pursuant to G.L. c. 91.

11. CAPE WIND'S INITIAL PETITION

A. Standard of Review

Pursuant to the regulations implementing the Certificate statute, obtaining a Certificate is a

two-step process. First, the applicant must file an Initial Petition. G.L. c. 164, § 69K; 980 CMR

6.02. For facilities other than generating facilities, the Certificate statute provides that the Siting
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Board shall consider an Initial Petition if: (1) the applicant asserts at least one of the six grounds

for a Petition set forth in G.L. c. 164 § 69K; and (2) the Siting Board determines that, on the

merits, at least one of the asserted grounds constitutes a valid basis for granting the Initial Petition.

Id.

B. Analysis and Findings

Cape Wind asserted in its Initial Petition four of the six statutory grounds upon which an

Initial Petition may be based.

1. Denial Precluding Facility Construction

Cape Wind asserts that the transmission project "cannot be constructed due to any

disapprovals, conditions or denials by a state or local agency or body" (Exh. CW-1, at 29);

G.L. c. 164, § 69K; 980 CMR 6.02(f). AB previously noted, on October 18, 2007, the Commission

issued a decision denying Cape Wind's application for DRI approval ("DRI denial") and the project

cannot be constructed without such approval (Exh. CW-2, At!. M). Accordingly, the Siting Board

finds that Cape Wind has raised a valid basis for the Board's consideration of the Company's Initial

Petition pursuant toG.L. c. 164, § 69K and 980 CMR 6.02(f). 10

2. A Burdensome Condition

Cape Wind asserts that the Commission's DRI denial "has imposed a burdensome

.condition or limitation on any license or permit which has a substantial impact on the

responsibilities of the board as set forth pursuant to section 69H" (Exh. CW-l, at 28-29). G.L. c.

164, § 69K; 980 CMR 6.02(e).

The Siting Board's primary mandate is to implement the energy policies contained in its

enabling legislation "so as to provide a reliable energy supply for the Commonwealth with a

minimum impact on the environment at the lowest possible cost." G.L. c. 164, § 69H; 980 CMR

10 The Commission argued that it only denied the DRI due to lack of information, rather than
due to an affirmative finding of non-compliance with the DRI standards. The Siting Board
disagrees with that characterization, as the denial at least partially rested on non­
compliance with certain MPS, as discussed in Section III.B. 3, below. Even if it were a
procedural denial exclusively, the Board does not believe that this is a distinction with a
difference; the statute does not exempt denials due to lack ofinformation from its reach,
except perhaps in cases in which the proponent's failure to supply necessary information
constitutes a failure to apply in good faith under Section 69L, which is not the case here.

[l08]



EFSB 07-8 Page 11

1

2.02(1). In accordance with that mandate, the Siting Board has previously approved Cape Wind's

proposed transmission project under G.1. c. 164, § 69J, finding that the project is needed to

interconnect the proposed wind farm to the regional electric grid (Exh. CW-2, Att. N at 118).

However, the transmission project cannot be constructed or operated due to the Commission's DR!

denial. The denial of a permit may constitute a burdensome condition or limitation. 980 CMR

6.02(2)(e).

The Siting Board finds that the Commission's denial ofthe project has a substantial impact

on the Siting Board's primary responsibility under G.1. c. 164, §§ 69H and 69J to provide a

reliable energy supply for the Commonwealth with a minimum impact on the environment at the

lowest possible cost. Accordingly, the Siting Board finds that Cape Wind has raised a second

valid basis for the Board's consideration of the Company's Initial Petition, in accordance withG.L.

c. 164, § 69K and 980 CMR 6.02 (2)(e).

3. Inconsistencies Among Resource Use Permits

Cape Wind asserts that "there are inconsistencies among resource use permits issued by ...

state or local agencies" for a proposed project (Exh. CW-l, at 24). G.L, c. 164, § 69K; 980 CMR

6.02 (2)(c). Cape Wind asserts that the Commission's DRI denial for the project is inconsistent

with the Siting Board's approval of the project in the 2005 Decision and 2008 Decision and with

the Secretary's Certificate on the project's FEIR under MEPA (Exh. CW-l, at 24).

The Siting Board and the Commission each has issued a resource-use permitting decision

for the transmission project. The Siting Board's 2005 Decision, supplemented by the 2008

Decision, allows Cape Wind, subject to conditions, the use of certain land, water, wetlands, and

other natural resources for the transmission of electricity. The Commission's DRI decisiondenies

Cape Wind the use of these natural resources; it thus is inconsistent with the Siting Board's

original decisions. Accordingly, the Siting Board finds that Cape Wind has raised a third valid

basis for the granting of its Initial Petition, in accordance with G.1. c. 164, § 69K and 980 CMR

6.02 (2) (c).

4. Nonregulatorv Issues or Conditions

Cape Wind asserts that the Commission's DRI denial imposes non-regulatory issues or

conditions on the transmission project (Exh. CW-l, at 25-28). G.1. c. 164, § 69K; 980 CMR 6.02

(2)(d). A non-regulatory issue or condition "relates to matters not within the jurisdiction of the
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agency in question." 980 CMR 6.02(2)(d). Cape Wind asserts that the Commission exceeded its

regulatory jurisdiction by basing its DRI denial, in part, on the status ofproperty rights held by

Cape Wind relative to the upland portion of the project, and by requiring and considering evidence

pertaining to the wind fann (Exh.CW-l, at 25-28).

The Siting Board makes no determination regarding substantive limitations on the

jurisdiction of the Cape Cod Commission under the CCC Act and its implementing regulations.

That is a matter better left to the courts. Moreover, it is not necessary in this proceeding to reach

that issue. Cape Wind has asserted three valid bases for its Initial Petition and the assertion of one

is sufficient for the Board to consider an Initial Petition. Accordingly, the Siting Board makes no

finding regarding the Company's assertion that the Commission's DRI Decision was based on a

non-regulatory issue or condition as provided by G.L. c. 164, § 69K and 980 CMR 2.02 (2)(d).

C. Decision on the Initial Petition

As noted in Section ILB, above, the Company asserted in its Initial Petition four of the six

grounds on which Siting Board jurisdiction to consider an Initial Petition may be based. The

Siting Board has found that Cape Wind has raised three substantively valid bases for consideration

of the Company's Initial Petition. Anyone of these grounds alone would be sufficient to support

the granting of an Initial Petition.

Accordingly, the Siting Board GRANTS the Company's Initial Petition.

III. THE APPLICATION

A. Standard of Review

Pursuant to G.L. c. 164, § 690, if the Siting Board issues a Certificate for a non-generating

facility, the Certificate must include the Siting Board's findings and opinions with respect to the

following: (l) the need for the facility to meet the energy requirements of the applicant's market

area taking into account wholesale bulk power or gas sales or purchases or other cooperative

arrangements with other utilities and energy policies as adopted by the Commonwealth; (2) the

compatibility of the facility with considerations of environmental protection, public health, and

public safety; (3) the extent to which construction and operation of the facility will fail to conform

with existing state or local laws, ordinances, by"laws, rules and regulations and the reasonableness

of exemption thereunder, if any, consistent with the implementation ofthe energy policies in the
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Siting statute to provide a reliable energy supply for the Commonwealth with a minimum impact

on the environment at the lowest possible cost; and (4) the public interest, convenience and

necessity requiring construction and operation ofthe facility. G.L. c. 164, § 690. See Kevspan

EFSB 06-1, at 12; Berkshire Power Development, Inc., 8 DOMSB 1, at 291 (1999) ("Berkshire

Power"); IDC Bellingham, 13 DOMSB 1, at 20 (2001) ("IDC Bellingham").

In order to provide a full review of a non-generating facility previously approved by the

Siting Board in a proceeding under G.L. c. 164, § 69J, the Siting Board also (1) reviews the

decision from the underlying EFSB proceeding and (2) determines the extent to which new

information has been developed or the circumstances of a project may have changed in the

intervening period. Additionally, the Siting Board verifies that issues raised by the state or local

agency or agencies whose actions are the subject of the Application have been addressed in a

comprehensive manner by the Board, either in its review of the facility under G.L.c. 164, § 69J

and/or in its review under G.L. c.I64, § 69K.

B. Opinions and Findings

The four specific findings the Siting Board must make to support the issuance of a

Certificate ofEnvironmentallmpact and Public Interest for a facility are discussed below.

1. Need for the Facility

Pursuant to G. L. c. 164, § 690, the Siting Board must make a finding with respect to

"the need for the facility to meet the energy requirements of the applicant's market area taking into

account wholesale bulk power or gas sales or purchases or other cooperative arrangements with

other utilities and energy policies as adopted by the Commonwealth."

In the 2005 Decision, the Siting Board found need for additional transmission resources to

interconnect the proposed wind farm with the regional transmission grid. 2005 Decision at 20. The

Siting Board found that Cape Wind and NSTAR had established that the existing transmission

system was inadequate to support the proposed wind farm. rd. This finding was based on a

showing by Cape Wind and NSTAR that an electric interconnection was required for Cape Wind

to transmit the output of the proposed wind farm to contribute to the regional energy supply. rd.

The Siting Board found that, to establish that the transmission line is needed, the wind farm must

be reasonably likely to be available to contribute to the regional energy supply. rd. To establish

that the wind farm is likely to be available, Cape Wind is required to submit to the Siting Board
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copies of all pennits required to begin installation of wind farm equipment in Nantucket Sound.

Id. at 21. The Siting Board affirmed this need analysis in the 2008 Decision approving the

Company's petition for a Section 72 determination ofpublic interest and necessity. Id. at 21. In

the current proceeding, Cape Wind indicated that there are no material changes with respect to the

need for the project (Exhs. CW-2, at 31; APNS-CW-9). Therefore, the Siting Board finds that the

proposed projectis needed in accordance with G.L. c.164, §§ 69J and 690. 11

11 The Commission and the Alliance argue that establishing need under Section 69J does not
establish need under Section 690. Citing the language of Section 690, they assert that the .
Siting Board must determine the need for the transmission project based on "the need for
the [project] to meet the energy requirements of the applicant's market area, taking into
account wholesale bulk power or gas sales or purchases." This argument is tantamount to
insisting that Section 690 requires the. Board to determine whether the windfarm, as
opposed to the cable is needed. There are two serious flaws with this argument. First, the
Siting Board has no jurisdiction over the wind farm; yet denying an approval of the cable
because the windfarm is not needed is, in effect, exercising jurisdiction over the wind farm
itself. Second, even if the wind farm were in state waters, as a result ofthe 1997 Electric
Restructuring Act, the Siting Board may no longer look at the need for generating facilities,
either in a facility approval proceeding under Section 69J or in a Certificate proceeding.
See G.L. c. 164, § 69J1/4; § 6901/2. It is not reasonable to assume that the legislature
intended to prohibit the Board from directly assessing the need for generation facilities
when such facilities apply for Siting Board approvals, yet intended for the Board to
perform a "backdoor," indirect assessment of need for the generating facility when the
Board considers a Certificate for a transmission line. At the very least, the statute is
ambiguous as to this issue, and the Siting Board therefore exercises its discretion to
interpret the statute in a manner that achieves the underlying purpose of the 1997 Electric
Restructuring Act, which was to allow the marketplace, rather than a state regulatory body,
to determine the need for generation facilities. Indeed, as discussed above, the Siting
Board in the 2005 Decision addressed these issues and created a new standard ofreview
specifically for determining the need for proposed transmission lines, like the Cape Wind
lines, intended to interconnect a new or expanded generator. This new standard expressly
rejected the former standard, which required looking at the need for the generating facility
that would be interconnected. 2005 Decision at 16-17. The Supreme Judicial Court has
affirmed the Board's new standard of review for transmission facility need. See Alliance to
Protect Nantucket Sound v. Energy facilities Siting Board, 448 Mass. 45 (December 18,
2006).
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2. Compatibility With Environmental Protection, Public Health and Safety

Pursuant to G. L. c. 164, § 690, the Siting Board must make a finding with respect to the

compatibility ofthe facility with considerations of environmental protection, public health, and

public safety.

a. Prior Siting Board Review

As indicated above, the Siting Board approved construction ofthe transmission project in

the 2005 Decision and granted the project Section 72 and project change approvals in the 2008

Decision. The Siting Board conducted a comprehensive review of the environmental impacts of

.the proposed transmission lines in the 2005 Decision, and updated the review based on new

information regarding some issues in the 2008 Decision. In undertaking the initial and updated

reviews, the Siting Board considered: (1) the construction impacts associated with installing the

proposed underwater portion of the transmission lines onthe marine environment for sand and

sediment disturbance, eelgrass and other submerged vegetation, shellfish, fish, protected marine

species, protected coastal shorebirds, marine archeology and navigation; (2) the construction

impacts associated with installing the proposed upland portion of the transmission lines on land for

wetlands and water resources, land resources, traffic andnoise; and (3) the permanent impacts

associated with the construction and operation of the proposed transmission line with regard to

land use and visual impacts, and electric and magnetic fields. 2005 Decision at 53 to 95, 96 to

119. The Siting Board found that with conditions relating to eelgrass, protected coastal

shorebirds, navigation, traffic and historic preservation, the environmental impacts would be

minimized. 2005 Decision at 132-134.

The Siting Board compared alternatives to the proposed transmission lines, as part of

.(1) project approach analysis, (2) route selection analysis, and (3) comparison ofprimary and

alternative routes. The Siting Board found that the proposed transmission lines were preferable to

all alternatives with respect to environmental impacts. The Company initially identified six routes

and ofthose selected two routes, a primary route and an alternative route. 2005 Decision at 34, 40.

The Siting Board found that the Company had not overlooked or eliminated any routes which are

clearly superior to the proposed project, had identified a range of practical transmission line routes

with some measure of geographic diversity, and consequently, that the Company had dernonstrated

that it examined a reasonable range ofpractical siting alternatives. 2005 Decision at 50.
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In its denial of Cape Wind's DRI application, the Commission focused on three

environmental aspects of the transmission project for which it asserts that additional information,

additional mitigation, or a project change was needed: (1) the general impacts of undersea cable

installation using jet-plowing; (2) the impacts of undersea cable installation on eelgrass; and (3)

the appropriateness oflocating the project's transition vault in a FEMA V-zone and within 100 feet

of a coastal banle

First, the Commission expressed concern with the potential ofjet-plowing to directly and

indirectly effect eelgrass and shellfish beds (Exh. CW-2(M) at 40). The Commission referred to

Minimum Performance Standard ("MPS") 2.2.3.6, which prohibits new dredging unless it is

needed to accomplish a substantial public benefit and no feasible alternative exists (id. at 40).12

The Commission stated that more sediment core samples and analyses were necessary to determine

that the cable installation would not adversely affeCt eelgrass or shellfish resources (id.).

Next the Commission referred to MPS 2.2.3.7 which provides that development shall have

"no significant adverse direct or indirect effect on eelgrass beds, unless there is no feasible

alternative and the project is necessary to accomplish a public benefit" (Exh. CW-2(M) at 42).

The Commission indicated that it needed more information on the location of eelgrass along the

entire route Wi at 42; Exh. EFSB-CCC-l, at 8, 9). Specifically, the Commission asked Cape

Wind to perform diver surveys extending to the entire length of the undersea cables within

Massachusetts waters (approximately six miles), in addition to the diver surveys already performed

by the Company within Lewis Bay (Exh. CW-2(M) at 43).

Finally, the Commission had concerns about the location of the transition vault that would

connect the submarine and upland cables (Exhs. CW-2(M) at 37; EFSB-CCC-l, at 5-6). The

transition vault would be located south of Shore Road under the existing pavement at New

Hampshire Avenue, which is within a FEMA V-zone (Exh. EFSB-CCC-l, at 5).13 According to

12

13

The Minimum Performance Standards are contained in the Commission's 2002 Regional
Policy Plan ("RPP"), approved by the Cape Cod Commission on January 10, 2002, and
adopted as Ordinance 02-03 by the Barnstable County Assembly of Delegates on March
20,2002.

The FEMA V-zone refers to a Velocity Zone subject to wave action from a hundred-year
storm (i.e., a stonn with 1% chance of occurring each year) (Exh. EFSB-CCC-9).
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the Commission, MPS 2.2.2.1 prohibits development in a V-zone in order to ensure that new

structures are not constructed in areas vulnerable to potentially damaging wave and wind action

during a significant storm event or seismic event (Exh. EFSB-CCC-9; Tr. 2, at 219-220).14 The

Commission stated that locating the transition vault out of the FEMA V-zone would eliminate the

risk of damage to the transition vault and avoid potential redirection of floodwaters during a 100­

year storm event (Exh. EFSB-CCC-9). The Commission also noted that the transition vault should

be located a minimum of 100 feet landward of the coastal bank to meet requirements ofMPS

2.2.2.4, which specifically prohibits any new non-water dependent development within 100 feet of

the coastal bank, dune or beach (Exhs. CW-2(M) at 39; EF8B-CCC-l, at 6). Although the

Commission does permit water-dependent structures and uses in the V-zone and within 100 feet of

coastal resources if there is no feasible alternative, the Commission determined that the transition

vault did not meet its Regional Performance Plan definition of a water-dependent use (Exh. CW­

2(M) at 37, 39).15

Commission staff recommended relocating the transition vault out of the V-zone in order to

comply with MP8 requirements (Exhs. CW-2(M) at 37; EFSB-CCC-9). In order to relocate the

transition vault outside of the V-zone, the vault would need to be moved approximately 225 feet

landward (Exh. EFSB-CW-2). The Commission asserted that Cape Wind's arguments pertaining

to the increased excavation associated with the relocation, as well as unsafe cable placement in a

dry environment, are erroneous since if the vault were moved there would still be excavation in the

same area and the cables would remain below sea-level (Exhs. EFSB-CCC-9; CCC-JR, at 5).

c. Cape Wind

The Company asserted that there is ample evidence in the record regarding the project's

potential environmental impacts, including eelgrass impacts and impacts associated with

14

15

The DEIR and the FEIR for the project did not address the transition vauit with regard to its
location in the V-zone, nor did any of the intervenors in the underlying decision. The
Commission submitted comments on the expanded ENF, DEIR and the FEIR, and did not
discuss the location of the transition vault in the V-zone or in the coastal bank buffer zone
(Exhs. CW-l(E); CW-l(F); CW-l-(G)).

Of relevance to the transition landfall, the DEP's Waterways Regulation Program in review
ofthe Company's application for a Chapter 91 license has determined that the proposed
Cape.Wind project is water dependent under the waterways regulations (Exh. APNS-CW­
40(8)).
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placement of the transition vault in a the V-zone, to support a finding that environmental impacts

of the project would be minimized (Exhs. CLF-CW~2; CLF-CW-3; Company Initial Brief at 66).

Cape Wind further asserted that the overall findings by the Commission, and its denial of Cape

Wind's DRI Application are in conflict with the determinations of both MEPA and the Siting

Board that environmental impacts would be minimized (Exh. CW-2, at 28).

With respect to dredging impacts, Cape Wind asserted that jet-plowing is necessary to

accomplish the interconnection of the wind farm to the grid, and further asserted that no feasible

alternative to the transmission project exists to accomplish thatgoal (Company Initial Brief at 83).

Cape Wind asserted that jet-plowing is the state-of-the-art technology for the installation of

underwater cables, and is recognized as having significantly lower environmental impacts than

other installation methods, such as trenching (Exh. APNS-CW-20; Tr.l, at 93). The Company

stated that it performed 19 core samples in state waters, and this sampling has been deemed

adequate by other permitting agencies such as DEP (Tr. I, at 157).

The Company reiterated that its overall plan to install the submarine cables using jet­

plowing has been favorably reviewed and conditioned in comprehensive reviews by the Siting

Board (in the 2005 Decision and in the 2008 Decision), and by the Secretary of Environmental

Affairs (in the Certificates on the DEIR and FEIR). The project also received issue-by-issue

permits from DEP (in the Section 401 Water Quality Certification and the Chapter 91 Written

Determination) (Exhs. EFSB-DEP-4(a); APNS-CW-24(S)). Cape Wind will be required to

comply with a number ofmitigation measures for minimizing jet-plowing impacts, such as time­

of-year restrictions and use of a turbidity curtain during jet-plowing (Exh. EFSB-DEP-4; Tr. 2, at

408). Further, the Company will be required to monitor turbidity during jet-plowing and dredging

in accordance with "The Turbidity Monitoring Plan for Massachusetts Coastal Waters" (see

Section 401 Water Quality Certification) (Exh. EFSB-DEP-4, Atl. B; Tr. 2, at 408-409).

Cape Wind asserted that the project will not affect eelgrass beds and noted that the

Company has conducted pre-construction reconnaissance regarding existing eelgrass beds in the

project area (Exh. EFSB-CW-5). The Company has committed to extensive conditions pertaining

to the protection of eelgrass during cable installation, such as prohibitions on the anchoring of

vessels and performance of cable work near Egg Island where eelgrass beds are located, use of

turbidity curtains, pre-and post construction monitoring to include pre-aerial photographs of the

entrance to Lewis Bay, an eelgrass survey two-years post-construction, and the replanting of

[116]



EFSB 07-8 Page 19

eelgrass ifnecessary (Exh. EFSB-CW-5; Tr. 1, at 187-188, 191-192). Cape Wind stated that it has

performed side-scan sonar of the entire cable route as well as site-specific visual inspection by

divers (Exhs. CCC-CW-15; CLF-CW-4; CLF-CW-5). Cape Wind explained that only the area off

Egg Island was identified to have the potential to support eelgrass, and the eelgrass in this area will .

be avoided by the cable route (Exhs. EFSB-CW-5; CCC-CW-15). Cape Wind reported that it will

aerially photograph the entire cable route in state waters in the month of July immediately prior to

jet-plowing to confirm that the proposed route remains clear of eelgrass and to finalize the exact

location of the jet-plowing (Exh. EFSB-CW-5). Further, diver surveys will be conducted during

construction to ensure there are no impacts to eelgrass around Egg Island in Lewis Bay, and will

be deployed elsewhere if additional eelgrass beds are identified through photography or

geophysical or geotechnical investigation (i4.; Exh. CLF-CW-5).

Cape Wind asserted that the underground transition vault, as proposed, would be designed

and constructed to withstand inundation from floodwaters, and that the concrete seawall and

pavement at the end ofNew Hampshire Avenue would protect the vault and roadway from

significant erosion from floodwaters (Exhs. EFSB-CW-2, at 3; CLF-CW-2; Tr. 1, at 17). Cape

Wind explained that in order to relocate the transition vault outside of the V-zone: the submarine

cable would need to be extended upland approximately 225 feet from its terminus under the

current design (Exh. EFSB-CW-2 at 2). The Company asserted that adding 225 feet of cable

designed for marine use in an upland area, to cable that is designed to be used in a saturated

environment, would have a negative impact on long-term cable reliability (ill,). Further, the

Company explained that installation of a longer section of cable would require a wider and deeper

trench, 20 feet wide by 11 feet deep, versus the original design of 10 feet wide by 7 feet deep

Wi).16

Cape Wind estimated that relocating the transition vault outside of the V-zone would

increase project costs by $500,000 (Exh. EFSB-CW-2, at 2). The Company calculated that the

construction time at the landfall site would increase by approximately four to six weeks due to the

increased excavation and dewatering necessary to install the longer cable Wi). The Company

indicated that relocating the cable would also increase noise and air emissions associated with

16 According to the Company, the trench is wider to accommodate the extension of the 10­
inch diameter conduits that would be installed at landfall to the relocated vault (Exh.
EFSB-CW-2).
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additional dewatering and excavation, and would increase traffic impacts on the neighboring

residences llih at 2-3).

With regard to locating the transition vault outside of the 100 feet ofbuffer zone to the

coastal bank, the Company stated that the vault is proposed within existing pavement

approximately 50 feet behind the coastal bank at New Hampshire Avenue (Exhs. EFSB-CW-2(a)

at 8; CLF-CW-2). Cape Wind points out that the coastal bank consists of a concrete revetment and

does not serve as a sediment source for coastal beaches or coastal dunes, that this revetment would

protect the transition vault from wave action, and that this coastal area would not be altered by the

horizontal directional drilling ("HDD") operation as the conduits will pass beneath the resource

area (Exhs. EFSB-CW-2; EFSB-CW-3). Cape Wind noted that in order to relocate the transition

vault outside of the IDO-foot buffer ofthe coastal zone and the V-zone, it would be necessary to

relocate the transition vault approximately 525 feet landward, which would increase neighborhood

impacts and project costs while decreasing project reliability (Exh. EFSB-CW-3; Tr. I, at 12,173­

175).17

d. Other Intervenors

Clean Power Now asserts that with respect to eelgrass impacts and the transition vault

issues, the Company has demonstrated that the cable route was carefully selected to avoid eelgrass

beds, and that all unavoidable impacts from the cable installation would be indirect and minimized

and! or mitigated to the maximum extent practicable (Clean Power Now Initial Brief at 27).

Further, Clean Power Now argues that none of the opponents demonstrated that Cape Wind's

studies or methodologies were flawed or inaccurate in any way or that the proposed mitigation

measures were somehow individually inaccurate or collectively insufficient to protect eelgrass llih

at 28). Finally, Clean Power Now also points out that none of the opponents rebutted Cape Wind's

showing that locating the transition vault outside the V-zone would create greater and more intense

environmental impacts and be more costly while decreasing reliability (illJ.

17 It would be necessary to move 525 feet landward along New Hampshire Avenue to be 100
feet from coastal bank because, besides its location at the seawall, coastal bank extends at
another point to a beach area east ofNew Hampshire Avenue, near a route segment further
landward from the seawall than the selected vault location (Tr. I, at 12).
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CLF states that if Cape Wind complies with the conditions contained in its 401 Water

Quality Certification, and adheres to the monitoring and mitigation plans, the project may avoid

impacts to eelgrass and at the least will have no pennanent impacts (CLF Initial Brief at 23). CLF

asserts that neither the Commission nor any other party has refuted Cape Wind's strong showing

that impacts on eelgrass will be avoided or appropriately mitigated, and that the project meets the

requirements of § 690 with respect to environmental compatibility (CLF Reply Brief at 5). CLF

also asserts that Cape Wind h&s demonstrated that the project is water dependent pursuant to the

Chapter 91 regulations (CLF Initial Brief at 22). Further, CLF states Cape Wind has established

that relocation of the transition vault is not feasible because it would increase environmental

impacts and costs as well as reduce reliability of the cables (id.). Finally, given the above factors,

CLF argues that the project qualifies for an exemption from the MPS's pertaining to location in a

V-zone and within 100 feet of coastal bank (id. at 21-23).

e. Analysis

The substantive issues raised by the Commission related to questions ofproject impacts

have been reviewed by the Siting Board in the two underlying EFSB proceedings·and in the

present proceeding, and the Board has re-examined these issues based on evidence that was

adduced in this proceeding. With respect to marine construction impacts, the Siting Board, in the

2005 Decision found that, with implementation of conditions regarding eelgrass documentation,

protected birds, and navigation, the environmental impacts of the proposed transmission lines

would be minimized. 2005 Decision, 15 DOMSB 1, at 95-96. With respect to land construction

impacts, the Siting Board found that, with implementation of a construction traffic condition and

historic preservation condition, land construction impacts ofthe proposed transmission lines would

be minimized. Id. at 109. Finding further that pennanent impacts would also be minimized, the

Siting Board made an overall finding that environmental impacts of the proposed transmission

lines along the primary routes would be minimized. Id. at 120, 125. In the 2008 Decision, the

Siting Board affinned its analysis from the 2005 Decision. 2008 Decision at 23.

With regard to use ofjet plowing and impacts to eelgrass, as discussed in Section IlLB

above, the proposed project as approved by the Siting Board in the 2005 Decision and the 2008

Decision, has not materially changed. As noted above, Cape Wind has not presented any

substantive updates to the proposed project in this proceeding. Further, parties to this proceeding
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have provided no significant new information. In addition, as noted above, there have been

favorable reviews of the project, including the undersea and landfall cable installation

methodologies, by DEP and MEPA. Finally, the Company is required through the various

approvals to significant mitigation measures to protect eelgrass.

The Commission favors relocating the transmission vault outside the V-zone and also

outside the buffer to the coastal ban1e The Siting Board notes that the 2005 Decision and the 2008

Decision both contained descriptions, and approvals, of the landfall and the transition vaults in the

same location as that analyzed and addressed in this proceeding. 18 In all three reviews, the

transition vault was to be located on New Hampshire Avenue, south of Shore Road. 2005

Decision at 51; 2008 Decision at 11, 13. In the 2005 Decision, the transition from the submarine

to upland installation was to be accomplished using jet-plow methodology, while the later 2008

Decision approved the use ofHDD technology instead ofjet-plowing.

In the 2005 Decision, the Company presented, but did not favor, an alternative to the

proposed method of transition vault installation. The alternative would have entailed using a 800­

foot HDD rather than jet plow, with the transition vault located north of Shore Drive adjacent to

the Englewood Beach recreation area, rather than south of Shore Drive. 2005 Decision at 121-125.

In the 2005 Decision, the Siting Board concluded, based on the proposed location ofthe HDD

alternative north ofShore Road, that any advantages ofHDD in tenus oflowered marine impacts

would be minor, compared to the increased noise and traffic impacts projected for use ofHDD in

that location. 2005 Decision, at 122-125. The 2005 Decision therefore contained conditions

directing the Company to file a project change if the landfall methodology should change from jet

plow to HDD. 2005 Decision at 124, 125.

In the 2008 Decision, the Siting Board approved a change of the installation method at the

landfall to a modified version of the HDD plan, which would reduce the HDD length to 200 feet

and would locate the transition vault in the same location for jet-plowing, south of Shore Road.

The Siting Board found that the Company's use ofHDD, rather than jet-plowing for landfall

construction, while keeping the transition vault south of Shore Road, would not alter in any

substantive way either the assumptions or conclusions reached in the Siting Board's analysis of the

project's environmental impacts in the underlying proceeding. 2008 Decision at 17. Thus, the

18 This is also the same location reviewed by the Commission.
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2008 Decision approved the use ofHDD, but retained approximately the same transition vault

location, south of Shore Road, as approved for jet-plowing in the 2005 Decision, and as reviewed

by the Siting Boardin this proceeding and by the Commission in its DRI review.

In this proceeding, relocating the transition vault out of the V-zone would require moving

225 feet further landward on New Hampshire Avenue, north of Shore Road, essentially similar to

the location of the HDD alternative construction method in the 2005 Decision, with attendant

increase in traffic and noise impacts. In addition, in order to relocate the transitionvault outside of

the 100-foot buffer of the coastal bank, the transition vault would need to be placed further north

along New Hampshire Avenue, further increasing traffic impacts.

The. argument made by the Commission that locating the transmission vault in the V-zone

would create risk to the transition vault and to the surrounding area due to wave action associated

with a 100-year storm, is not persuasive. The Siting Board notes that the transition vault would not

be an above-ground structure subject to unprotected wave action, rather it is to be located under the

pavement; further, the homes in the area are set back from the street landward of a concrete

seawall that stands between the transition vault and Lewis Bay. While the Commission in raising

concerns about placement of structures in the V-zone does not distinguish above-ground and

below-ground structures, it appears to the Siting Board the risks of such placement related to wave

action would differ substantially for structures above and below ground. Although scour would be

possible, subjecting the underground vault to wave action, the Commission failed to present

evidence that scour around the transition vault would possibly damage it, or cause it to adversely

affect the homes in the area, which are set back from the pavement. In sum, even in the event

stonns overtopped the concrete wall and eroded the pavement, it does not seem reasonable that

diversion ofwater by an underground vault would significantly affect nearby buildings. Therefore,

the impacts identified above, including increased noise, traffic, reduced reliability, and higher costs

with locating the transition vault out ofthe V-zone and buffer of the coastal bank further north on

New Hampshire Avenue, outweigh any benefits associated with avoiding the V-zone and buffer to

the coastal bank. 19

19 The Siting Board notes that, in raising concerns about placement of the transition vault, the
Commission cites MPS 2.2.2.1 (prohibiting development in V-zones) and MPS 2.2.2.4
(prohibiting non-water dependent development in the IDO-foot buffer zone to coastal bank);
however, as discussed in Section III.B.3. below, the Commission may exempt a structure
from such restrictions where, as here, the structure is part of a water-dependent use. The
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Therefore, the Siting Board finds that construction and operation of the transmission

project is compatible with considerations of environmental protection, public health and public

safety.

3. Conformance with Laws and Reasonableness of Exemption Thereunder

Pursuant to G. 1. c. 164, § 690, the Siting Board must make a finding with respect to the

extent to which construction and operation of the facility will fail to conform with existing state or

local laws, ordinances, by-laws, rules and regulations and the reasonableness of exemption

thereunder, if any, consistent with the implementation ofthe energy policies in the Siting statute to

provide a reliable energy supply for the Commonwealth with a minimum impact on the

environment at the lowest possible cost.

The Siting Board acknowledges that the granting of a Certificate in this proceeding would

al10w the Company to construct the transmission project, notwithstanding the Commission's DRI

denial and in absence of four 10cal1y issued permits: a wetlands Order of Conditions from

Bamstable and Yarmouth, and a road opening permit from each Town. Since the Commission has

denied the project, the Siting Board recognizes that the transmission lines may not whol1y comply

with the Cape Cod Commission Act or the Commission's Regional Policy Plan.2° The record in

this proceeding does not demonstrate any other area of actual or potential non-conformance with

local or state laws, ordinances, by-laws, rule or regulations.

Regarding state and local laws, the Siting Board reviewed, in the 2005 Decision, the

environmental impacts of the transmission project in relation to regulatory programs related to

wetlands protection, water supply, wel1head protection, rare and endangered species, tidelands and

waterways, water quality certification, marine fisheries, coastal zone management, ocean

sanctuaries, historic preservation and underwater archeology. The Siting Board found that the

proposed project along the primary route would be general1y consistent with the identified

-~

20

project is a water-dependent use under the DEP waterways regulations (310 CMR
9.12(2)(b)(10», and would appear to be so under the Commission's definition as wel1
(2002 RPP at 13). In fact, the Commission's definition specifical1y includes as water
dependent uses "those uses identified by MGL Chapter 91 regulations."

Specifically, the project may not comply with MPS 2.2.3.6, 2.2.2.1, and 2.2.2.4. However,
as discussed in Sections IILB.2. and in this Section, below, the Siting Board also considers
it reasonable that the project falls into the exceptions to these performance standards.

[122]



EFSB 07-8 Page 25

requirements ofsuch programs. 2005 Decision at 145. Consequently, the Siting Board found that

the construction of the proposed project is consistent with current health, environmental protection,

and land resource and development policies as adopted by the Commonwealth. Id. As discussed

in Section IlLB, above, the Company has stated that the project as presented in this proceeding has

not been materially changed since the Siting Board's approval of the project in the 2008 Decision.

Therefore, the Siting Board's finding in the 2005 Decision and the 2008 Decision that the

proposed project is consistent with Commonwealth policies under those programs is still

applicable.

Further, the transmission project has received required state regulatory approvals including:

. (1) a Section 401 Certification from DEP; (2) a highway access permit from EOT; (3) a license

agreement from EOT, allowing the Company use and occupancy ofEOT rail property; and (4) a

favorable Chapter 91 Written Determination, which DEP has agreed to have included as the

project's final Chapter 91 License in the Certificate to be issued in this proceeding. Therefore, the

Siting Board opines that, having obtained these four state approvals, the proposed transmission

project conforms to the laws or related regulatory provisions pursuant to which the approvals were

issued.

The record also shows with respect to local laws that,absent DRI approval ofthe

transmission lines, Cape Wind cannot obtain the two local approvals from the Town of Yarmouth

and the two local approvals from the Town ofBarnstable. However, if a Certificate is granted, the

identified obstacle to pursuit and potential receipt ofthese four local approvals (the Commission's

DRI denial) will be removed. There is no indication in the record that, with this obstacle removed,

Cape Wind would be unable to obtain the required local approvals, or that any non-conformance

with the laws or related regulatory provisions applicable for those approvals would exist. 21

With respect to the reasonableness of exempting the transmission project from the need to

obtain DR! approval from the Commission, such exemption would be consistent with, and is

necessary to, the full implementation of the Siting Board's findings and decision in the underlying

EFSB proceedings. As reasons for project approval, the Siting Board cited its finding that, upon

compliance with specified mitigation measures and conditions, the construction and operation of

21 In fact, the record shows that Barnstable and Yarmouth each has issued a positive Order of
Conditions, and Barnstable has issued a road opening permit, for a very similar project: a
34-mile underwater transmission cable between Nantucket and the Cape. See n.27, below.
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the transmission project were needed, and would provide a reliable energy supply for the

Commonwealth with a minimum impact on the environment at the lowest possible cost. 2005

Decision at 131-132. In the 2008 Decision ,the Siting Board found that the project is necessary,

will serve the public convenience, and is consistent with the public interest. 2008 Decision at 23.

The record shows that, as reasons for denying DRI approval for the transmission project,

the Commission cited its finding that it could not determine the project to be consistent with

certain MPS, including MPS 2.2.3.6 related to dredging prohibitions, MPS 2.2.3.7 related to

avoidance of adverse effect on eelgrass beds, and MPS 2.2.2.1 and 2.2.2.4 related to prohibited

. uses in V-zones and coastal bank buffer.22 As discussed in Section IlLB.2.a. above, the

Commission maintained that to determine that the project is consistent with these above MPS,

additional information, additional mitigation or project changes were needed. However, based on

the record, the Siting Board finds no evidence to support non-compliance of the project with MPS

2.2.3.7, and concludes that under a reasonable interpretation ofMPS 2.2.3.6, 2.2.2.1, and 2.2.2.4,

the project may be exempt from these standards. The Siting Board notes that the project is a

water-dependent use under the DEP waterways regulations (310 CMR 9.12(2)(b)(10», and would
•

appear to be so under the Commission's definition as well (2002 RPP at 13). In fact, the

Commission's defmition specifically includes "those uses identified by MGL Chapter 91

regulations."

With respect to project benefits, a need for the proposed project was found in the 2005

Decision and in the 2008 Decision, and no new need information was provided in the present

proceeding. The Siting Board's finding that the project is needed thus remains unchanged.

With respect to project impacts, the Siting Board reviewed in detail both in the 2005

Decision, 2008 Decision, and as part of updated analysis in Section IlLB, above, the wetland,

water resources, and habitat impacts including impacts related to the areas that encompass MPS

22 The Company's use ofjet-plowing also maybe exempt from MPS 2.2.3.6 as this MPS
contains an exemption for dredging when it "is necessary to accomplish a substantial public
benefit and no feasible alternative exists." In Section IlLB.4. below, the Siting Board finds
that the transmission project is in the public interest and in Section IlLB.2. above, found
that jet-plowing is the state of the art method for undersea cable installation, and minimizes
environmental impacts more than other alternatives such as open trenching.
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issues cited by the Commission. Specifically, concerns the Commission raised with respect to

marine dredging, eelgrass impacts, and siting of the transition vault in a V-zone and coastal bank

buffer area fall within the scope of issues the Siting Board has reviewed. Of importance to such

concerns, the project seabed construction will be based on methods of in-water construction that

are common for such projects, with impacts that are temporary in nature, and with adequate

mitigation provisions to avoid eelgrass and monitor conditions prior to and during construction.

Further, the landfall design uses state-of-the-art construction methods, minimizes both human and

environmental impacts, avoids above-ground structures and is consistent with landfall designs and

construction for other similar projects, including the second (2004) Nantucket cable project.

Thus, the record contains no new information to alter the view ofthe Siting Board that the

project is needed and that project impacts would be minimized, as discussed above in Section

IILB.2. In the absence of a DRI approval and the four local approvals, or a Certificate which

serves in the place of such an approval, the Company cannot implement the transmission project as

reviewed and approved by the Siting Board in the 2005 Decision and the 2008 Decision. The

Siting Board finds that the transmission project may not comply with the Cape .Cod Commission

Act or 2002 RPP as interpreted by the Commission, but there is no evidence ofnon-compliance

with any other applicable state and local laws. The Siting Board further fmds, pursuant to G.L. c.

164, § 690, that exempting the Company from the need to obtain DRI approval from the

Commission for the transmission project is reasonable, and would be consistent with the Siting

Board's implementation of the energy policies in G.L. c. 164 so as to provide a reliable energy

supply for the Commonwealth with a minimum impact on the environment at the lowest possible

cost.

4. Public Interest or Convenience

Pursuant to G. L. c. 164, § 690, the Siting Board must make a finding with respect to the

public interest, convenience and necessity requiring construction and operation of the facility.

After.conducting an extensive review of the need for the transmission project, alternative

routes, and potential environmental impacts, the Siting Board found in the two underlying

proceedings that upon compliance with specific conditions set forth in its 2005 Decision,

construction and operation of the transmission lines along the primary route is needed, and will

provide a reliable energy supply for the Commonwealth with a minimum impact on the
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environment at the lowest possible cost, in keeping with the Siting Board's statutory obligations

under G.1. c. 164, § 69H. 2005 Decision at 131. The Siting Board found in the 2008 Decision,

that the project is necessary, will serve the public convenience and is consistent with the public

interest, under G.L. c. 164, §72. Nothing in the record of the instant proceeding changes any of the

Siting Board's findings in the underlying proceedings.

Accordingly, the Siting Board finds, that pursuant to G. 1. c. 164, § 690, the public

interest and convenience requires the construction and operation of the transmission project as

described in this proceeding.

5. Good Faith Representation

Pursuant to G.1. c. 164, § 69L, one of the required elements of an Application is:

a representation by the applicant as to the good faith effort made by the applicant to
obtain from state agencies and local govemments the licenses, permits, and other
regulatory approvals required by law for the construction or operation of the
facility

G.L. c. 164,,§ 69 L (4).

The Siting Board has not previously been presented with the occasion to address the good

faith requirement ofG.L. c. 164, § 69L (4). There are two aspects of this requirement that the

Board wishes to clarify here: (1) the necessity of including a written representation of good faith

efforts in a Certificate Application and (2) the necessity of including such a representation not only

with respect to the permit decision on which the Initial Petition and Application are based, but with

respect to each permit sought by the applicant.

The record of the Commission's DRI proceeding, appended to Cape Wind's Certificate

Application, indicates, and the Board finds, that Cape Wind made a good faith effort to obtain DRI

approval from the Commission.23 With respect to the eight additional permits, Cape Wind

included in its Application a table of all project permits showing that each of these permits was

applied for prior to the filing of the Company's Application in December 2007 (Exh. CW-2(C)).

23 Cape Wind included, in its Initial Petition, a copy of the entire record of the Cape Cod
Commission DRIproceeding (Exhs. CW-l, Att. E through H; CW-2, Att. 0). Based on a
review of that record, and the description of the DRI process in the Company's
Application, the Board finds that the Company provided sufficient information to the
Commission regarding the transmission project to constitute a good faith effort to obtain
DRI approval for the transmission project (Exh. CW-2, at 5-7, 16-28, and Att. 0).
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Cape Wind provided copies of each pennit application (Exhs. CW-2(D) I through 4). As the

proceeding progressed, Cape Wind succeeded in obtaining the four state pennits it had applied for;

with respect to the four local pennits, the Company specifically noted that it made a good faith

effort to obtain them, but was precluded by operation oflaw from doing so. See Exh. CW-2, at 38.

Thus, the Board finds that Cape Wind made a good faith effort to obtain the nine pennits it has

requested from the Board in this proceeding.

The Siting Board has not previously addressed the good faith requirement of Section

69L(4) with any specificity; For purposes of this proceeding, the Board therefore has accepted as

demonstrative of a good faith pennitting effort the Company's pennit table, accompanying pennit

applications, and actual success in obtaining pennits. The Board would expect to see similar

evidence of good faith pennitting efforts in future Certificate Applications. Going forward, the

Siting Board asks that applicants also provide, in a single and clearly marked section of, or

attachment to, an Application, a written affinnation by the applicant that, by the time the

Application was filed, the applicant had made a good faith effort to obtain each pennit it is

requesting from the Board. Such an affinnative statement of good faith efforts to obtain necessary

state and local pennits is consistent with the statute and with Board's view that pennitting

decisions should be made, to the extent feasible, by the state and local agencies with original

jurisdiction to make those decisions, unless to do so would frustrate the central goal of the

Certificate statute, i.e., the removal ofpennitting-related obstacles to the timely development of

needed new energy infrastructure.

6. Findings

The Siting Board has made the four findings that it must include in a Certificate pursuant to

Section 690, in order to issue a Certificate. Specifically, the Siting Board has found: (1) that the

transmission project is needed; (2) that granting a Certificate containing approvals for the project is

compatible with considerations of environmental protection, public health and safety; (3) that the

project may not confonn to certain aspects of the Cape Cod Commission Act and the
,

Commission's 2002 RPP, as interpreted by the Commission, but it is reasonable to exempt the

project from these requirements; and (4) that issuing such a Certificate would serve the public

interest and convenience. The four findings made by the Board support the granting of a
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Certificate for the transmission project so that it may go forward, and the Siting Board hereby

grants such a Certificate.

C. Scope of the Certificate

As noted in Section LA.2, above, Cape Wind has requested that the Certificate include nine

separate permits identified by the Company as necessary for project construction and operation.

The Siting Board considers below which of these permits should be included in the Certificate.

1. ORI Approval

On October 18, 2007, the Commission denied Cape Wind's application (Exh. CW-2, Att.

M). Pursuant to the CCC Act, Cape Wind cannot proceed with development of the transmission

project while the Commission's ORI denial remains in effect. Specifically, the CCC Act provides

that:

the commission may approve, approve with conditions, or disapprove the
development of regional impact. If the commission disapproves the development of
regional impact no further work may be done on the development (emphasis
added).

CCC Act, Section B(e); Tr. 2, at 383.

The Commission's ORI denial is a complete bar to project development. Additionally, as

discussed in Section 0.2, below, the existence of the DR! denial precludes Cape Wind from

obtaining other necessary local permits. Accordingly, the Siting Board hereby determines that the

Certificate in this proceeding shall include the equivalent of a DRI approval for the transmission

project. This approval is included in Exhibit A hereto, as Attachment 1.24

2. The Four Local Permits.

As noted above in Section LA.2; above, Cape Wind has requested that four local permits be

included in the Certificate: Unlike the Commission's DRI decision, the four locai permits have not

24 The, Siting Board during the proceeding asked the Commission to identify appropriate
conditions for, inclusion in a DRI approval for the project, were such an approval to be
issued by the Board. The Commission declined to provide the Board with suggested
conditions (Exh. EFSB -CCC-8).
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yet been reviewed or decided by the pennitting bodies with original pennitting jurisdiction: The

four pennits are:

1. a wetlands Order of Conditions under G.L. c. 131, § 40 and the local Barnstable
wetlands bylaw, ordinarily issued by the Barnstable Conservation Commission;

2. a wetlands Order of Conditions under G.L. c. 131, § 40 and the local
Yannouth wetland bylaw, ordinarily issued by the Yannouth Conservation
Commission;

3.

4.

a road opening pennit from the Town of Barnstable, ordinarily issued by the
Barnstable Department of Public Works; and

a road opening pennit from the Town ofYannouth, ordinarily issued by the
Yannouth Department of Public Works.

Just as the Commission's DRI denial bars work on the transmission project, it also prevents

Cape Wind from obtaining the four local pennits. Specifically, pursuant to Section 12 (h) of the

CCC Act ("Section 12(h)"):

Municipal agencies shall refer any proposed development which meets the
standards and criteria set out by the commission for developments ofregional
impact to the commission for review, at which point the municipal agency's review
shall be suspended until the commission has reviewed the proposed development
(emphasis added).

Cape Wind applied for each of the four local permits but, pursuant to CCC Act Section

12(h), none ofthe four could be issued (Exhs. RR-EFSB-CW-2; RR-EFSB-TOB-1; RR-EFSB­

YAR_I).25 In accordance with Section 12 (h) of the CCC Act and at the request ofYannouth, Cape

Wind withdrew the two Yannouth applications; the two Barnstable applications remain pending

and have been subject to no fonnal action by Barnstable (Exhs. EFSB-YAR-1; EFSB-TOB-I(d».

Without a favorable DRI decision, Cape Wind is prevented from obtaining the four local pennits,

which the Company has duly applied for. The Siting Board finds that Cape Wind has made a good

faith effort to obtain the four local approvals, as required by G.L. c. 164, § 69 L(4), and it was

precluded from obtaining them not by any act or omission on the Company's part. The Board also

finds that requiring Cape Wind to now commence the applicable process with the Towns would be

25 The Company filed its Notices of Intent with Barnstable and Yannouth on November 15,
2007. The Company filed its applications for road opening pennits with the two towns on
November 13, 2007 (ill.
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contrary to the underlying purpose of Section 69K through Section 690, which is to streamline the

permitting ofjurisdictional energy facilities. Thus, the four local permits shall be included in the

Certificate issued in this proceeding.

As the Siting Board has done previously, the Board could have relied on our granting of

DR! approval for the project to free Cape Wind to re-apply with Barnstable and Yannouth for the

four local permits. This approach was used successfully in the KeySpan proceeding, where the

applicant was able to obtain the local permits it required by applying to the relevant Town boards

after issuance of a Final Decision granting DRI approva1.26 However, as set forth below, while the

Siting Board does not reject this approach for use in future cases, the Board does not employ it

here, primarily (I) because the record developed in this proceeding is considerably more

comprehensive than the record developed in KeySpan relative to the un-issued local permits, and

(2) because of the additional delay that could be involved were the Company required to go

through the full permitting process at the local level.

In this case, each of the Towns is an intervenor in the proceeding, and thus has had the

opportunity to develop the record with respect to the four outstanding local permits. See,

Memorandum to Parties re Potential Involvement of Certain State and Local Entities in Cape Wind

Override Proceeding (January 18,2008); Ruling on Intervention (February 15, 2008). Early in the

proceeding, the presiding officer expressly indicated to the parties that the Board wished to

develop a record with respect to each of the eight additional permits. With such a record, the

Board could better consider the issue ofwhether the Board's jurisdiction extended beyond the DRI

denial to include the eight additional permits, and the Board wouldhave a record to support

issuance of one or more of those permits should the Board determine that it had the jurisdiction to

do so. 27 Each Town was issued specific discovery requests asking it to identitY permit conditions

It felt should be included in the wetlands and road opening permits ifthey were to be issued by the

Board (Exhs. RR-EFSB-TOB-l; RR-YAR_l).28 Each Town was given an additional post-hearing

26

27

28

Colonial Gas Company d/b/a KevSpan Energy Delivery New England, EFSB 06-1 (June
22, 2007) ("KeySpan").

See July 28 Jurisdictional Ruling at 2, n.2.

Barnstable proposed additional eelgrass conditions (Exh. RR-EFSB-TOB-l) As discussed
in Section IILB.2, above, the Siting Board reviewed eelgrass impacts comprehensively in
the 2005 Decision, and included protective conditions therein. The Company also has
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opportunity to develop such conditions collaboratively with the Company (March 12 Tr. at 100­

102).

Additionally, each of the Towns was asked for, and provided, examples of wetlands Orders

of Conditions and road opening permits it had issued. Among these examples were the actual

Orders of Conditions and a road opening permits issued by each of the Towns for the Nantucket

cable project, which each Town identified as similar to an Order of Conditions and road opening

pennit that would be issued for the Cape Wind transmission project (Exhs. EFSB-TOB-2(a);

EFSB-TOB-5; EFSB-YAR-2-2(a); EFSB_YAR5).29.30

Each of the Towns also provided evidence regarding the amount of time that would be

necessary for it to issue an Order of Conditions and a road opening permit for the proposed cape

Wind project. Each Town estimated that a minimum of approximately 2 months would be

required for its Conservation Commission to review the Company's NOl, issue an Order of

Conditions, and allow the close of the 21-day period for appeal ofthe permit to DEP under the

committed to extensive eelgrass protection and mitigation measures in its Section 401
Certification. The Siting Board views the conditions that are in place as adequately
protective of eelgrass in the project area. Yarmouth did not provide suggested conditions,
but provided copies of a Host Community Agreement and a Statement of Principles it has
entered into with Cape Wind. These documents address some wetlands and road opening
matters. (Exhs. CW-2(O)(S-I); CW-2(O)(S-2).

29

30

The Nantucket cable project interconnects the island ofNantucket with the regional electric
grid on the Cape. The record shows that the cable route is approximately 34 miles long.
The Nantucket cable travels partly underwater through Nantucket Sound and partly
underground between its landfall and a substation in Barnstable (Exh. EFSB-YAR-2). No
EIR was required for the Nantucket Cable project, and the Commission did not review it as
a Development of Regionallmpact (Exhs. CLF-CCC-3; CLF-CCC-6). Yarmouth and
Barnstable each issued a positive wetlands Order of Conditions for the project (Exhs.
EFSB-YAR-2(a); EFSB-TOB-2). The record shows that, like the Cape Wind project,
undersea cable installation for the Nantucket cable was done by jet-plow, and HDD was
used for the transition from sea to land (Exh. CLF-CCC-l (P) at A-15-AI8). Unlike the
Cape Wind project, the record shows that the Nantucket cable would have direct impacts
on eelgrass and on shellfish fui. at A-50-A-55).

In KeySpan, in contrast, no record evidence regarding potential pennit conditions was
developed. '
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state Wetlands ProtectionAct (Exhs. EFSB-TOB-7; EFSB-YAR_7).31 Barnstable and Yarmouth

each has a local wetlands bylaw as well; Barnstable estimated that a minimum of3 Y, months

would be required for issuance of an Order of Conditions under its local bylaw (Exhs. RR-EFSB­

YAR-l(b); EFSB-TOB-8). 32 With respect to road opening permits, each of the Towns estimated

that it would require approximately 30 days for the issuance of a preliminary road-opening

approval (Exhs. EFSB-TOB-8; EFSB-YAR-8).

The Siting Board concludes that, in the relatively unusual situation where an applicant has

made a good faith effort to obtain certain necessary project permits, but is precluded by operation

oflaw from obtaining them, it may be appropriate to avoid further permitting delay by including

the otherwise unobtainable local permits in a Certificate, as opposed to requiring the applicant to

. midertake an entire de novo permitting process. This is particularly true where, as here: (I) the

Siting Board has comprehensively reviewed, and has approved, the project three times over a span

of seven years; (2) other state agencies with major permitting authority over the project have

reviewed and approved it, including DEP and MEPA; (3) the relevant local permitting entities

have had an opportunity to participate actively in the Certificate process, including the opportunity

to provide the Siting Board with suggested conditions for the proposed project; and (4) the record

contains examples of the types of permits in question, issued by the same agencies for a very

similar project.

Accordingly, the Siting Board hereby determines that the Certificate in this proceeding

shall include the equivalent of the following approvals:

• a wetlands Order of Conditions under G.L. c. 131, §40 and the local Barnstable
wetlands bylaw;

• a wetlands Order of Conditions under G.L. c. 131, §40 and the local Yarmouth
wetlands bylaw;

• a road opening permit from the Town of Barnstable; and
• a road opening permit from the Town ofYarmouth.

31

32

This period does not include the time necessary for DEP to issue a Superseding Order of
Conditions, administrative appeal of that decision within DEP, or potential subsequent
judicial appeal ofDEP's decision to Superior Court and beyond.

This figure does not include the time required for subsequent appeal to Superior Court and
beyond.
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These approvals are included in Exhibit A as Attachments 2_6.33 These approvals include

conditions based on each Town's conditions in the Nantucket cable matter.

3. The Four State Approvals

a. DEP Chapter 91 License

Cape Wind applied for a Chapter 91 License on December 14,2004, and submitted an

updated application on October 6, 2008. DEP conducted a public hearing on November 5, 2008

(Exh. RR-EFSB-CW-5). Pursuant to G.L. c. 91, DEP on December 22, 2008 issued a favorable

Written Determination and Draft License for the transmission project ("Written Determination")
. 34

(Exh. APNS-CW-24(S». On January 9,2009, the Alliance and the Town of Bamstable filed

with DEP an administrative appeal ofthe Written Determination (Exh. RR-EFSB-CW-2(S)(2)(I».

DEP has expressly stated that it has no objection to including the Written Determination as

the Chapter 91 License for the project in a Certificate to be issued by the Board in this proceeding,

provided that all conditions contained in the Written Determination are included (March 12 Tr. at

89). Including the Written Determination in the Certificate will eliminate potentially substantial

delay in the construction and operation of a project that the Siting Board has twice approved, and,

in this proceeding, has found to be needed and in the public interest. If the Determination is not

included in the Certificate, issuance of a final Chapter 91 License will be. delayed, at a minimum,

until the pending administrative appeal has been resolved. That appeal, and possible subsequent

judicial appeals, could delay the project significantly. Accordingly, the Siting Board hereby

determines that the Certificate in this proceeding shall include the equivalent of a final Chapter 91

License, which shall be the Written Determination issued by DEP on December 22, 2008. This

approval is incorporated in Attachment A.

33

34

The Board's inclusion of these local permits in the Certificate is not intended to, and shall
not be construed to affect any obligations with respect to local review that the Company
has incurred under contractual agreements with any municipality.

Pursuant to the waterways regulations, DEP found that the transmission project is a water­
dependent use (Exh. RR-EFSB-DEP-2}

[133]



EFSB 07-8 Page 36

b. Section 401 Certification

DEP granted a Section 401 Certification for the project on August 14,2008 (Exh. EFSB­

DEP-4(a)). The appeal periods for the Section 401 Certification have passed and no appeals were

filed (Exh. RR-EFSB-CW-S). However, Cape Wind seeks to have the 401 Certification included

in the Certificate on the ground that the pennit may be subject to collateral attack in a pending

Barnstable Superior Court action challenging the Secretary's MEPA certificate for the project

("BarnstableMEPA action") (Tr. 1, at 117-120).

G.L. c. 164, § 69K provides that a Certificate must include "all" project permits. In

general, the Siting Board does not construe this directive to require the inclusion of permits that

have already been issued, particularly ifthe appeal period has run. In this case, however, if the

state court petitioners were to prevail in their MEPA action, the validity of the Section 401

Certification might be called into question, as the 401· Certification contains Section 61 Findings

that rely, in part, on the Secretary's Certificate. Indeed, the plaintiffs' in the pending Barnstable

MEPA action are seeking this very relief in their complaint.35 Including the Section 401

Certification in the Certificate would eliminate this uncertainty as well as the attendant delay that.

would result if, for example, re-issuance of the MEPA Certificate and the 401 Certification were to

be required. The Siting Board has twice approved the transmission project, and in this proceeding,

has found the project to be needed and in the public interest. DEP has stated that it has no

objection to including the Section 401 Certification in a Certificate, provided that all conditions

contained in the 401 Certification are included (March 12 Tr. at 89). Accordingly, the Siting

Board hereby determines that the Certificate issued in this proceeding shall include the Section 401

Certification issued by DEP on August 14, 2008. This approval is included in Attachment A.

c. The MassHighway Access Pennit and EOT License

The Massachusetts Highway Department issued a Highway Access Permit for the

transmission project on July 22, 2008 (RR-EFSB-CW~S). The EOT issued a License for Use and

Occupancy for the project on September 17, 2008 ("EOT approvals"). The state court petitioners

in the Barnstable MEPA action assert the issuance of the DEP Section 401 Certification and the

35 See Town of Bamstable et a1 v. Cape Wind Associates, LLC et al, Memorandum of
Decision and Order, BACV2007-00S06 (June 17, 2008), attached to June 23, 2008 letter
from David S. Rosenzweig, Esq. to M, Kathryn Sedor, Esq.
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MHD Highway Access Pennit as jurisdictional bases for the state court action. Town of

Barnstable v. Cape Wind Associates, LLP, BACV2007-00506, Memorandum ofDecision and

Order at 5 (December 17, 2008).

Ifthe state court petitioners were to prevail in their MEPA action, the validity of the two

EOT permits could conceivably be called into question, even though these permits contain no

Section 61 Findings. Including the EOT pennits in the Certificate would eliminate this uncertainty

as well as the delay of waiting for a final judicial decision on the adequacy of the MEPA

Certificate and theresulting impact, if any, on the two EOT permits. The Siting Board finds it

appropriate to include the EOT pennits in the Certificate, to allow the project to go forward

without the possibility of additional delay arising from the pending state court MEPA action.

Accordingly, the Siting Board hereby determines that the Certificate in this proceeding shall

include the MassHighway Access Permit and the EOT License. These approvals are set forth in

Attachment A.

IV. CONCLUSION

The Siting Board GRANTS the Initial Petition and the Application of Cape Wind

Associates, LLC for a Certificate of Environmental Impact and Public Necessity. Pursuant to G.L.

c. 164, § 69 K, the granted Certificate "shall be in the form of a composite of all individual

permits, approvals, or authorizations which would otherwise be necessary for the construction and

operation of the facility." To that end, the granted Certificate is a composite permit including the

equivalent of: (I) a DRI approval, (2) a Chapter 91 License, (3) a Section 401 Water Quality

Certification; (4) a MassHighway Access Permit; (5) an EOT License; (6) Town ofYarrnouth

wetlands Orders ofConditions, (7) a Town of Yarmouth road opening permit; (8) a Town of

Barnstable wetlands Orders of Conditions ; and (9) a Town of Bamstable road opening permit.

This Final Decision, the appended Certificate of Environmental Impact and Public Interest,

and the nine approvals contained in the Certificate each are conditioned on compliance by the

Company with Conditions C.1 through C.7 set forth in the Certificate.

jJv .
Dated this <t.'1 day of May, 2009
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M. Kathryn Sedor
Presiding Officer



In the Matter of the Petition of Cape Wind
Associates, LLC for a Certificate of
Environmental Impact and Public Interest

EFSB 07-8

i
EXHmIT A TO FINAL DECISION IN EFSB 07-8

CERTIFICATE OF ENVIRONMENTAL IMPACT AND
PUBLIC INTEREST

Pursuant to its authority under G.L. c.164, §§69K-690,the Energy Facilities Siting Board

hereby GRANTS (1) the Initial Petition and (2) the Application of Cape Wind Associates, LLC

("Cape Wind" or Company") and (3) issues this Certificate of Environmental Impact and Public

Interest ("Certificate") to Cape Wind. This Certificate constitutes Attachment A to, and is part of,

the Final Decision in EFSB07-8.

I. SCOPE OF CERTIFICATE

In accordance with G.L. c. 164, § 69K, this Certificate "shall be in the form of a

composite of all individual permits, approvals or authorizations which would otherwise be

necessary for the construction and operation of the facility" and it acts in the place of the nine

permits referenced below. The Certificate authorizes the applicant to construct and operate two

new lIS kV electric lines for the purpose of connecting a proposed offshore wind generating

facilityin Nantucket Sound with the regional electric grid on Cape Cod ("transmission project"),

as approved by the Siting Board in Cape Wind Associates, LLC and Commonwealth Electric

Company dIb/s NSTAR Electric, EFSB 02-2, 15 DOMSB I (May II, 2005) ("2005 Decision"),

Cape Wind Associates, LLC and Commonwealth Electric Company dIb/s NSTAR Electric, EFSB

02-2A/D.T.E. 02-53 (May I, 2008}("2008 Decision").

II. APPROVALS

This Certificate contains the following nine approvals (collectively, "Approvals"):
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An approval that is the equivalent of a DR! approval, ordinarily issued by

the Cape Cod Commission pursuant to Sections 12 and 13 of the Cape Cod

Commission Act. This approval is appended hereto as Attachment I;

An approval that is the equivalent of a wetlands Order of Conditions,

ordinarily issued by the Barnstable Conservation Commission pursuant to

G.L. c. 131, §40 and the Barnstable wetlands bylaw, to install undersea

portions of the project within coastal wetlands resources in Barnstable

("Barnstable Order of Conditions"). This approval is appended hereto as

Attachment 2;

An approval that is the equivalent of a wetlands Order of Conditions

ordinarily issued by the Yarmouth Conservation Commission pursuant to

G.L. c. 131, §40 and the Yarmouth wetlands bylaw, to install undersea and

on-land portions of the project within wetlands resources in Yarmouth.

This approval is appended hereto as Attachment 3;

An approval that is the equivalent of a road opening permit, ordinarily

issued by the Town of Bamstable Department of Public Works, to install

cables within certain public ways in Barnstable. This approval is appended

hereto as Attachment 4;

An approval that is the equivalent of a road opening permit, ordinarily

issued by the Town ofYarmouth Department of Public Works, to install

cables within certain public ways in Yarmouth. This approval is appended

hereto as Attachment 5.

An approval that is the equivalent of a Chapter 91 License, ordinarily

issued by the Massachusetts Department of Environmental Protection

("DEP") pursuant to G.L. c. 91. This approval comprises the "Written

Determination Pursuant to M.G.L. c. 91, Waterways Application

No. W08-2480, Cape Wind Associates LLC-Submarine Cable Electric

Transmission Facility, Flowed Tidelands of Lewis Bay and Nantucket

Sound, Barnstable and Yarmouth" issued by DEP to Cape Wind

Associates, LLC on December 28, 2008. This approval is marked as
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Exhibit RR-EFSB-CW-2(S) in the EFSB 07-8 Certificate proceeding and is

incorporated by reference in its entirety into this Certificate.

An approval that comprises the "40 I Water Quality Certification,

Application for BRP WW 07, Major Dredging, Lewis Bay and Nantucket

Sound, in the Municipalities of Barnstable and Yannouth" issued by DEP

to Cape Wind Associates, LLC on August 15,2008. This approval is

marked as Exhibit EFSB-DEP-4(a) in the EFSB 07-8 Certificate

proceeding and is incorporated by reference in its entirety into this

Certificate.

An approval that comprises the "MassHigbway Permit, Barnstable,

Yannouth, Permit #: 5-2008-0246" issued bythe Massachusetts Highway

Department on July 22,2008. This approval is marked as Exhibit EOT­

MC-I in the EFSB 07-8 Certificate proceeding and is incorporated by

reference in its entirety into this Certificate.

An approval that comprises the "Executive Office ofTransportation and

Public Works License Agreement, Cape Wind Associates, LLC, Yarmouth,

Massachusetts, Hyannis Secondary" dated September 17, 2008. This

approvalis marked as Exhibit EFSB-EOT-7 in the EFSB 07-8 Certificate

proceeding and is incorporated by reference in its entirety into this

Certificate.

III. CONDITIONS

The granting by the Siting Board of this Certificate and each of the Approvals herein is

subject to the following conditions:

C.I Conditions A-J of the 2005 Decision and Condition K ofthe 2008 Decision are

incorporated by reference into and are conditions to this Certificate. Conditions A-K are

incorporated by reference herein.

C.2 The 2008 Decision provides that construction of the proposed project must begin

within three years of the issuance date of that Decision, i.e., around and about May I, 2011.

That date remains unchanged by this Certificate. Each of the nine approvals granted in this

[138]



EFSB-07-8 Page 4

Certificate also shall expire on or about May I, 20 II, if construction of the transmission

project has not yet begun by that date. Extensions may be granted by written request to the

Siting Board filed prior to the expiration date.

C.3 The applicant has an absolute obligation to construct the project in conformance

with all aspects ofthe project as presented to and approved by the Siting Board in the

underlying Decisions. The applicant is required to notify the Siting Board ofany changes

other than minor variations to the project so that the Siting Board may determine whether

to inquire further into a particular issue. The applicant is obligated to provide the Siting

Board with sufficient information on changes to the project to enable the Siting Board to

make these determinations.

CA The applicant shall provide a copy ofthis Certificate, including all Attachments, to

its general contractor prior to the commencement of construction.

C.5 In accordance with G.L. c. 164, § 69K, no agency shall require any approval,

consent, permit, certificate or condition for the construction, operation, or maintenance of

the project. No agency shall impose or enforce any law, ordinance, by-law, rule or

regulation nor take any action nor fail to take any action which would delay or prevent

construction, operation, or maintenance of the project.

C.6 In accordance with G.L. c. 164,§ 69K, that portion of the Certificate which relates

to subject matters within the jurisdiction of a state or local agency shall be enforced by

such agency as if it had been directly granted by such agency.

C.7 This Certificate shall be appealable only by timely appeal of the 2009 Decision to

the Massachusetts Supreme Judicial Court, in accordance with G.L. c. 25, § 5 and G. L.

c.164, § 69P.

Ana Berwick, Acting Chair
Energy Facilities Siting Board
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EFSB 07-8, CAPE WIND ASSOCIATES, LLC

CERTIFICATE OF ENVIRONMENTAL IMPACT AND PUBLIC INTEREST

APPROVAL IN LIEU OF A DEVELOPMENT OF REGIONAL IMPACT
APPROVAL .

1. Pursuant to its authority under G.L. c. 164, §§ 69K-690, the Energy Facilities
Siting Board hereby grants to Cape Wind Associates, LLC an Approval in lieu of
Development of Regional Impact Approval as provided by Sections 12 and 13 of
the Cape Cod Commission Act, to Cape Wind Associates, LLC. To that extent,
this Approval authorizes construction and operation of the transmission project as
approved by the Energy Facilities Siting Board in Cape Wind Associates, LLC and
Commonwealth Electric Companyd/b/a NSTAR Electric, EFSB 02-2,15 DOMSB
I (May 11, 2005); and Cape Wind Associates, LLC and Commonwealth Electric
Company d/b/a NSTAR Electric, EFSB 02-2A1D.T.E. 02-53 (May 1,2008).

2. This Approval is issued subject to Conditions C.I through C.7 in the Certificate of
Environmental Impact and Public Interest that is appended as Exhibit A to the
Final Decision in Cape Wind Associates, LLC, EFSB 07-8 (May 27,2009).

Ann Berwick, Acting Chair
Energy Facilities Siting Board

[140]



1.

7.

8.

ATTACHMENT 2

EFSB-07-8, CAPE WIND ASSOCIATES, LLC
CERTIFICATE OF ENVIRONMENTAL IMPACT AND PUBLIC INTEREST

APPROVAL IN LIEU OF TOWN OF BARNSTABLE ORDERS OF CONDITIONS

Pursuant to its authority under 0.1. c. 164, §§ 69K-690, the Energy Facilities
Siting Board hereby grants to Cape Wind Associates, LLC an Approval in lieu of a
wetlands Order of Conditions pursuant to the Massachusetts Wetlands Protection
Act, 0.1. c. 131, § 40 ("Wetlands Act") and in lieu of an Order of Conditions
pursuant to the Town of Bamstable wetlands bylaw ("wetlands bylaw").

2. This Approval authorizes construction and operation of the transmission project as
approved by the Energy Facilities Siting Board in Cape Wind Associates, LLC and
Commonwealth Electric Company d/b/a NSTARElectric, EFSB 02-2, 15 DOMSB
1 (May 11, 2005); and Cape Wind Associates, LLC and Commonwealth Electric
Company d/b/a NSTAR Electric, EFSB 02-2A/D.T.E. 02-53 (May 1,2008).·

3. This Approval is issued subject to Conditions C.l through C.7, in the Certificate of
Environmental Impact and Public Interest that is appended as Exhibit A to the
Final Decision in Cape Wind Associates, LLC, EFSB 07-08 (May 27,2009).

4. This Approval does not grant any property rights or any exclusive privileges; it
does not authorize any injury to private property or invasion of private rights.

5. Any fill used in connection with the proposed project shall be cleanfill. Any fill
shall contain no trash, refuse, rubbish, or debris, including but not limited to
lumber, bricks, plaster, wire, lath, paper, cardboard, pipe, tires, ashes, refrigerators,
motor vehicles, or parts of any of the foregoing.

6. No work shall be undertaken until this Approval has been recorded in the Registry
of Deeds or the Land Court for the district in which the land is located, within the
chain of title of the affected property. In the case of recorded land, no work the
Approval also shall be noted in the Registry's Grantor Index under the name of the
owner of the land upon which the proposed work is to be done. In the case of
registered land, the Approval also shall be noted on the land Court Certificate of
Title of the owner of the land upon which the propose work is to be done. The
reporting information shall be submitted to the Conservation Commission, on a
form provided by the Conservation Commission and stamped by the Registry of
Deeds.

Upon completion of the proposed work, the Company shall submit a Request for
Certificate of Compliance (WPA Form 8A) to the Conservation Commission. The
certificate of Compliance shall be recorded at the Registry of deeds.

Notice of any project change affecting wetlands resources that is filed with Energy
Facilities Siting Board shall be filed with the Conservation Commission. If the
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9.

10.

11.

Siting Board grants a project change, notice of such change shall be filed with the
Conservation Commission.

The Agent or members of the Conservation Commission and Department of
Environmental Protection shall have the right to enter and inspect the area subject
to this Approval, and may require the submittal of any data in the Company's
possession reasonably deemed necessary by the Conservation Commission or
Department for that evaluation:

This Approval shall apply to any successor in interest or successor in control of the
property subject to this Approval and to any contractor or other person performing
work subject to this Approval.

Prior to the start of work, and if the project involves work adjacent to a Bordering
Vegetated Wetland, the boundary of the wetland in the vicinity of the proposed
work area shall be marked by wooden stakes or flagging. Once in place, the
wetland boundary markers shall be maintained until a Certificate of Compliance
has been issued by the Conservation Commission.

12. All sedimentation barriers shall be maintained in good repair until all disturbed
areas have been fully stabilized with vegetation or other means. During
construction, the Company or its designees shall inspect the erosion controls on a
daily basis and shall remove accumulated sediments asneeded. The Company
shall immediately control any erosion problems that occur at the site and shall also
immediately notify the Conservation Commission, whichreServes the right to
require additional erosion and/or damage prevention controls it may deem
necessary. Sedimentation barriers shall serve as the limit of work unless another
limit of work line has been approved by this Approval.

The applicant shall be responsible for having a copy of this Approval onthe job
site at all times.

A pre-construction review shall be arranged by the contractor with the
Conservation Administrator. This review shall occur prior to any work.

The applicant shall attempt to coordinate with Barnstable for the transportation of
an agent of the Barnstable Conservation Commission to the construction area.

Ann Berwick, Acting Chair
Energy Facilities Siting Board
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EFSB-07-8, CAPE WIND ASSOCIATES, LLC
CERTIFICATE OF ENVIRONMENTAL IMPACT AND PUBLIC INTEREST

APPROVAL IN LIEU OF TOWN OF YARMOUTH ORDERS OF CONDITIONS

1.

2.

3.

4.

5.

6.

7.

8.

Pursuant to its authority under G.L. c. 164, §§ 69K-690, the Energy Facilities
Siting Board hereby grants to Cape Wind Associates, LLC an Approval in lieu of a .
wetlands Order of Conditions pursuant to the Massachusetts Wetlands Protection
Act, G.L. c. 131, § 40 ("Wetlands Act") and in lieu of an Order of Conditions
pursuant to the Town of Yarmouth wetlands bylaw ("wetlands bylaw").

This Approval authorizes construction and operation of the transmission project as
approved by the Energy Facilities Siting Board in Cape Wind Associates, LLC and
Commonwealth Electric Company d/b/a NSTAR Electric, EFSB 02-2, 15 DOMSB
1 (May 11, 2005); and Cape Wind Associates, LLC and Commonwealth Electric
Company d/b/a NSTAR Electric, EFSB 02-2ND.T.E. 02-53 (May 1, 2008).

This Approval is issued subject to Conditions C.1 through C.7, in the Certificate of
Environmental Impact and Public Interest that is appended as Exhibit A to the
Final Decision in Cape Wind Associates, LLC, EFSB 07-08 (May 27,2009).

Eelgrass beds shall be avoided and turbidity screens deployed. Prior to
commencement of work and during the course thereof, the Town shall be given
advance notice of construction activity.

This Approval does not grant any property rights or any exclusive privileges; it
does not authorize any injury to private property or invasion ofprivate rights.

Any fill used in connection with the proposed project shall be clean fill. Any fill
shall contain no trash, refuse, rubbish, or debris, including but not limited to
lumber, bricks, plaster, wire, lath, paper, cardboard, pipe, tires, ashes, refrigerators,
motor vehicles, or parts of any of the foregoing.

No work shall be undertaken until this Approval has been recorded in the Registry
of Deeds or the Land Court for the district in which the land is located, within the
chain oftitle of the affected property. In the case of recorded land, the Approval
also shall be noted in the Registry's Grantor Index under the name of the owner of
the land upon which the proposed work is to be done. In the Case of registered
land, the Approval also shall be noted on the land Court Certificate of Title of the
owner of the land upon which the propose work is to be done. The recording
information shall be submitted to the Conservation Commission, on a form
provided by the Conservation Commission and stamped by the Registry of Deeds.

Notice of any project change affecting wetlands resources that is filed with Energy
Facilities Siting Board shall be filed with the Conservation Commission. If the
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15.

16.

17.

Siting Board grants a project change, notice of such change shall be filed with the
Conservation Commission.

9. The Agent or members ofthe Conservation Commission and Department of
Environmental Protection shall have the right to enter and inspect the area subject
to this Approval, and may require the submittal ofany data in the Company's
possession deemed reasonably necessary by the Conservation Commission or
Department for that evaluation.

10. This Approval shall apply to any successor in interest or successor in control ofthe
property subject to this Approval and to any contractor or other person performing
work subject to this Approval.

·11. . Prior to the start ofwork, and if the project involves work adjacent to a Bordering
Vegetated Wetland, the boundary of the wetland in the vicinity of the proposed
work area shall be marked by wooden stakes or flagging. Once in place, the
wetland boundary markers shall be maintained until a Certificate of Compliance
has been issued by the Conservation Commission.

12. All sedimentation barriers shall be maintained in good repair until all disturbed
areas have been fully stabilized with vegetation or other means. During
construction, the applicant or its designees shilll inspect the erosion controls on a
daily basis and shall remove accumulated sediments as needed. The applicant
shall immediately control any erosion problems that occur at the site andshall also
immediately notify the Conservation Commission, which reserves the right to
require reasonable additional erosion and/or damage prevention controls it may
deem necessary. Sedimentation barriers shall serve as the limit of work unless
another limit ofwork line has been approved by the Conservation Commission.

13. Within one month of the receipt of this Approval and prior to the commencement
of any work approved herein, the recording requirement in Condition 6, above,
shall be complied with.

14. It is the responsibility of the applicant, the owner and/or successor(s) and the
project contractors to ensure that all conditions ofthis Approval are complied with.
The applicant shall provide copies of the Approval and approved plans to project
contractors prior to the start of WOlK. Conservation Commission Forms A and B
shall be completed and returned to the Commission prior to the start of work.

The Conservation Commission shall receive written notice one week in advance of
the start ofwork. A pre-construction review shall occur with the Conservation
Commission or Administrator prior to the start ·ofwork.

Staked haybales backed by trenched-in siltation fencing shall be set along the
approved on-land work limit line to the extent necessary in consultation with the
Conservation Agent. Effective sediment controls shall remain until the site is
stabilized with vegetation.

"Clean trench" construction methods shall be used.
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18. Storage ofequipment and materials shall be outside wetlands resource areas
(excepting coastal plain).

19. Stamped as-built plans shall be promptly filed with the Department of Public
Works

No area shall be left unvegetated for more than 30 days, given seasonal
considerations. All areas disturbed during construction shall be revegetated as
soon as practicable following completion of work at the site. Mulching shall not
serve as a substitute for the requirement to revegetate disturbed areas at the
conclusion ofwork.

At the completion of work, or by the expiration of this Approval, the applicant
shall request in writing from the Conservation Commission a Certificate of
Compliance for the work herein permitted. Barnstable Conservation Commission
Form C shall be completed and returned with the request for a Certificate of
Compliance. Where a project has been completed in accordance with plans
stamped by a registered professional engineer, architect, landscape architect or
land surveyor, a written statement by such professional person certifying
substantial compliance with the plans and setting forth what deviation, if any,
exists with the record plans shall accompany the request for the Certificate of
Compliance. At the time of the request for a certificate ofCompliance, an updated
sequence of color photographs of the undisturbed buffer zone shall also be
submitted.

22. The applicant shall maintain a copy of this Approval on the job site at all times.

Ann Berwick, Acting Chair.
Energy Facilities Siting Board
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ATTACHMENT 4

EFSB 07-8, CAPE WIND ASSOCIATES, LLC
APPROVAL IN LIEU OF TOWN OF BARNSTABLE ROAD OPENING PERMIT

3.

2.

4.

I. Pursuant to its authority under G.L. c. 164, §§ 69K-690 , the Energy Facilities
Siting Board hereby grants to Cape Wind Associates, LLC an Approval in lieu of a
road opening pennit from the Town of Barnstable. To that extent, this Approval
authorizes construction and operation of the transmission project as approved by
the Energy Facilities Siting Board in Cape Wind Associates, LLC and
Commonwealth Electric Company d/b/a NSTAR Electric, EFSB 02-2, 15 DOMSB
I (May II, 2005); and Cape Wind Associates, LLC and Commonwealth Electric
Company d/b/a NSTAR Electric, EFSB 02-2A/D.T.E. 02-53 (May I, 2008).

This Approval allows road openings in Spyglass Hill Road, Midpine Drive,
Marstons Lane, Iris Lane, Oakmont Rd., Dromoland Lane and Mary Dunn Rd.

This Approval is issued subject to Conditions C.I through C.7, in the Certificate of
Environmental Impact and Public Interest that is appended as Exhibit A to the
Final Decision in Cape Wind Associates, LLC, EFSB 07-08 (May 27,2009).

The applicant shall confonn to all applicable Massachusetts General Laws and
Town of Barnstable ordinances.

5. The applicant shall be responsible for all work perfonned in connection with this
Approval, and shall have adequate insurance for any injuries to persons or property
resulting from such work. The applicant agrees to indemnify the Town of
Barnstable against liability resulting from any negligent act or omission of the
applicant or its contractors in connection with this Approval. The applicant shall
be responsible for trench maintenance during the period of construction as well as
trench repairs caused by settlement or poor construction for a period of one year
from the date of project completion.

6. Cutting of pavement is prohibited at all times unless prior approval is given by
contacting the Department of Public Works, which approval shall not be
unreasonably withheld.

7. The applicant shall call DIGSAFE and the Department of Public Works at least 72 .
hours prior to initiating any work.

8. All repair work shall meet Massachusetts Department ofPublic Utilities Street
Restoration Standards.

9. The names, addresses, and 24-hour, 7-day/week phone numbers shall be provided
to the Department of Public Works, Police and Fire Department of at least two
contacts to handle emergency requirements such as settled trenches. In the event a
road opening failure presents a nuisance or public safety problem, the applicant
shall respond to all trench restoration requests from the Town within 48 hours.
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10. The 3-page April 30, 2009 letter to R. Burgmann, Town ofBamstable, from R.
Donahoe, Cape Wind Associates, LLC, including the 3 attached pages of
diagrams, is incorporated herein, and is attached hereto.

Ann Berwick, Acting Chair
Energy Facilities Siting Board

[147]



capeJnd"
Energy for Ufe.

75 Arlington Street
Suite 704
Boston, MA. 02116
617-904-3100
Fax: 617-904-3109

Ww'vv.capewitld.org

April 30, 2009

Robell A. Burginann, P.E.
Town Engineer
Town ofBarnstable
Oepartment ofPublic Works
230 South Street, 4th Floor
Hyannis, Massachusetts 02601

RE: Cape Wind Project - Transmission Line Location

{)earRobert:

Thank you for meeting with me on April 2S'h to discuss the procedures associated with
installation ofour proposed underground transmission lines through certain roadways in the
Town ofBamstable (the "Town"). The meeting was very productive and allowed us to develop
a common understanding of the construction methods and protocols that will apply to the
construction of the subject transmission lines.

Iwant to take this opportunity to memorialize our discussions, as referenced below, and to
welcome your comments or corrections as appropriate.

• Construction will occur through a portion of the Town within the existing NSTAR
Electric Company ("NSTAR") transmission right-of-way ("ROW") in which NSTAR has
longstanding property rights for utility facilities. For your information, NSTAR will
ultimately own the two new transmission lines located within its ROW. As we discussed,
the routing is depicted in the Request for Transmission Line Location Submittal dated ­
November 13, 2007.

• -Cape Wind will likely be responsible for the construction ofthe transmission lines. It
intends to utilize the open trench method for the installation of transmission lines along
the entire route within the NSTAR ROW in the Town, as depicted in the initial submittal
dated November 13, 2007.

• There will be seven (7) road crossings in the Town, six (6) of which will occur along or
across public roadways (i,&" Spyglass Hill Road, Midpine Drive, Iris Lane, Oakmont
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, Letter to Mr. Burginann
April 30, 2009
Page 2

Road, Dromoland Lane and Mary Dunn Road)\ and one (1) that may be considered a
private way Ci&, Marstons Lane).

• During the meeting, you mentioned that the license that will be granted to the contractor
prior toconstruction will be only for those crossings that are public ways. Having
discussed this with our attorneys, I am told that municipalities in Massachusetts have the
authority to permit road crossings for utility facilities over both public and private
roadways that are open for public use and that have been maintained by the Town for
long periods of time. Boston Edison Company v. Town ofSudburv, 356 Mass. 406, 425
(1969). .In any event, the existing NSTAR easement for its transmission ROW covers
any areas subject to private property rights ofabutting landowners so there should be no

.issues with respect to the rights to occupy both public and private roadways traversed by
the proposed transmission: lines.

• The contractor ultimately selected must comply with the most current rules and
regulations for street excavation at said time of issuance.

• A copy ofsaid rules and regulations and a copy of the list of contractors that have met the
town's criteria to perform street excavations were provided to ine. In addition, it is
understood that, ifwe select a contractor not listed, that contractor can apply to be
included on the Department ofPublic Work's ("DPW") accepted list provided they agree
to meet the criteria set forth in the Town's rules and regulations for street excavations.

• The DPW prefers that the construction activity be conducted from the months ofApril 1st

to Memorial Day and then from Labor Day until December Ist. The purpose of the
Town's preference for this schedule is: (a) to reduce traffic issues during the summer
months; and (b) to recognize the closing ofasphalt batch plants during the winter months.
However, the DPWwould reasonably allow roadway construction before and after those
dates in. areas in which excavation will not generally pose a substantial impact to the flow
oftraftic. The primary area ofconcern for traffic impact to theDPW is at the intersection
ofOromoland Lane and Mary Dunn Road.

• It was suggested by you that an informal pre-introduction discussion of project
construction may also be appropriate with the Water, Police, Fire and School
Departments in order to provide them with some background and to afford them an
opportunity to identify any specific concerns prior to the commencement ofconstruction.

I believe these items were the major topics of our discussion. I greatly appreciate your insights
and cooperation throughout this process. If there is anything that I missed or you do not concur
with, please let me know at your convenience and I will make the mutually agreed-to
modifications. .

For your additional background, according to mapping we received from the Town several years ago, the
area of Dromoland Lane and Mary Dunn Road where the lines will be located is a public way and not a
private way. 1have attached a copy' ofthose maps for your review.
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Letter to Mr. Borgmann
April 30, 2009
Page 3

Sincerely,

Robert E. Donahoe
VP Environmental Services

Attachments

cc: R. Connors, NSTAR
D. Rosenzweig, Esq.
C. McLaughlin, Esq.
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1.

ATTACHMENT 5

EFSB 07-8, CAPE WIND ASSOCIATES, LLC
CERTIFICATE OF ENVIRONMENTAL IMPACT AND PUBLIC INTEREST

APPROVAL IN LIEU OF TOWN OF YARMOUTH ROAD OPENING PERMIT

Pursuant to its authority under G.L. c. 164, §§ 69K-690, the Energy Facilities
Siting Board hereby grants to Cape Wind Associates, LLC an Approval in lieu of
a road opening permit from the Town ofYarmouth. To that extent, this Approval
authorizes construction and operation of the transmission project as approved by
the Energy Facilities Siting Board in Cape Wind Associates, LLC and
Commonwealth Electric Company d/b/a NSTAR Electric,.EFSB 02-2,15
DOMSB 1 (May 11, 2005); and Cape Wind Associates, LLC and Commonwealth

. Electric Company d/b/a NSTAR Electric, EFSB 02-2A1D.T.E. 02-53 (May 1,
2008).

2. This Approval allows specifically road openings in Willow Street, Higgins
Crowell Road, Berry Avenue and New Hampshire Avenue.

3. This Approval is issued subject to Conditions C.l through C.7, in the Certificate of
Environmental Impact and Public Interest that is appended as Exhibit A to the
Final Decision in Cape Wind Associates, LLC, EFSB 07-08 (May 27,2009).

4. The applicant shall conform to all applicable Massachusetts General Laws and
Town of Yarmouth ordinances.

5. The applicant shall be responsible for all work performed, and shall have adequate
insurance for injuries to persons or property resulting from such work. The
applicant agrees to indemnify the Town ofYarmouth against liability resulting
from any negligent act or omission of the applicant or its contractors in connection
with this Approval. The applicant shall be responsible for trench maintenance
during the period of construction as well as trench repairs caused by settlement or
poor construction for a period of Qne year from the date ofproject completion.

6. Cutting ofpavement is prohibited unless prior approval is given by contacting the
Department of Public Works, which approval shall not be unreasonably withheld.

7. The applicant shall call DIGSAFE and the Department of Public Works at least 72
hours prior t6 initiating any work.

8. All repair work shall meet Massachusetts Department of Public Utilities Street
Restoration Standards.
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9. The names, addresses, and 24-hour, 7-day/week phone numbers shall be provided
to the Assistant DPW Director, Police and Fire Department of at least two project
contacts to handle emergency requirements such as settled trenches. In the event a
road opening failure presents a nuisance or a public safety problem, the applicant
shall respond to all trench restoration requests from the Town within 48 hours.

Ann Berwick, Acting Chair
Energy Facilities Siting Board
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EFSB07-8

APPROVED by the Energy Facilities Siting Board at its meeting of May 21, 2009, by the

members and designees present and voting. Voting for approval of the Tentative Decision, as

amended: Ann Berwick (Acting EFSB Chair/Designee for Ian A. Bowles, Secretary, Executive

Office ofEnergy & Environmental Affairs); Rob Sydney, (Designee for Commissioner, DOER);

James Colman (Designee for Commissioner, DEP); Robert Mitchell (Designee for Secretary,

EOHED); Paul J. Hibbard, Chairman, DPU; Tim Woolf, Commissioner DPU; and Penn Loh,

Public Member.

Ann Berwick, Acting Chair
Energy Facilities Siting Board
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EFSB07-8

Appeal as to matters oflaw from any final decision, order or ruling ofthe Siting Board may

be taken to the Supreme Judicial Court by an aggrieved party in interest by the filing of a written

petition praying that the order of the Siting Board be modified or set aside in whole or in part.

Such petition for appeal shall be filed with the Siting Board within twenty days after the date of

service of the decision, order or ruling of the Siting Board, or within such further time as the Siting

Board may allow upon request filed prior to the expiration of the twenty days after the date of

service ofsaid decision, order or ruling. Within ten days after such petition has been filed, the

appealing party shall enter the appeal in the Supreme Judicial Court sitting in Suffolk County by

filing a copy thereof with the clerk of said court. (Massachusetts General Laws, Chapter 25, Sec.

5; Chapter 164, Sec. 69P).
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COMMONWEALTH OF MASSACHUSETTS·
ENERGY FACILITIES SITING BOARD

. In the Matter of the Petition of
Brockton Power Company, LLC
for Approval to Construct a 350 MW
Combined Cycle Power Plant in the
City ofBrockton, Massachusetts and
for Zoning Exemptions from the Bylaws
of the City of Brockton and for Approval to
Construct an Electric Transmission Line
in the City ofBrockton

)
)
)
)
)
)
)
)
)

EFSB 07-7/
D.P.U.07-58/07-59

FINAL DECISION

Robert J. Shea,
Presiding Officer
August 7,2009

On the Decision:
Enid C. Kumin
Mary M. Menino
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Btu/kWh
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CO

CO2

""--1

IV

ABBREVIATIONS

Massachusetts Electric Company/New England Power Company, 13
DOMSC 119 (1985)

lowes{ 7-day average flow anticipated in a 10-year period

Allowable Ambient Level

Refers to an intervenor group of 26 residents of Brockton and West
Bridgewater. ACE is an acronym for the group's counsel,
Alternatives for Conununity Development

Refers to Massachusetts Green Conununities Act enacted in October,
2007

American Industrial Hygiene Association

Areal Locations of Hazardous Atmospheres

ANP Blackstone Energy Company, 8 DOMSB 1 (1999)

Advanced Wastewater Treatment Facility

Best Available Control Technology

Best Available Noise Control Technology

Braintree Electric Light Department

Braintree Electric Light Department, EFSB 07-1/ DTE/D.P.U. 07-5
(2008) .

Brockton Power, LLC, 10 DOMSB 157 (2000)

British thermal units per kilowatt-hour

Clean Air Act

Clean Air Interstate Rule

cubic feet per second

carbon monoxide

carbon dioxide
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standard operating procedure
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Spill Prevention, Control and'Countermeasure Plan
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Pursuant to d.L. c. 164, § 69JY<i, the Energy Facilities Siting Board ("Siting Board" or

"EFSB") herebyAPPROVES, subject to the conditions set forth below, the petition ofBrockton

Power Company LLC ("Brockton Power") for approval to construct a 350 megawatt ("MW")

combined-cycle, dual fuel (natural gas and ultra-low sulfur diesel oil ("ULSD")) electric

generating facility (the "proposed facility" or "project") in Brockton, Massachusetts. Pursuant to

G.L. c. 164, § 72, the Siting Board also APPROVES the petition ofBrockton Power to construct

an electricity transmission line connecting the proposed facility to the regional transmission grid.

Pursuant to G.L. c. 40A, § 3, the Siting Board DENIES the petition ofBrockton Power for

- various individual zoning exemptions from the zoning ordinances of the City of Brockton

("Zoning Ordinances") and for a comprehensive exemption from said ordinances.

1. INTRODUCTION

A. Description ofthe Proposed Facility, Site and Interconnections

Brockton Power is an affiliate of Advanced Power Services (NA) LLC ("Advanced

Power") (Exh. BP-I, at I-I). As stated above, Brockton Power proposes to construct a 350 MW

combined-cycle, dual fuel (natural gas and ULSD) electric generating facility in Brockton,

Massachusetts @J. The proposed facility would use natural gas as its primary fuel, butwould

seek air permitting approval to use ULSD for up to 60 days per year (ill" Appendix C, § 2.3 at 2­

7).

The proposed facility would be located on a vacant 13.2 acre site ("Proposed Facility

Site") within the 70-acre Oak Hill Way Industrial Park in southeast Brockton (Exh. BP-I, at I­

10). The Brockton Advanced Wastewater Reclamation Facility ("AWRF") would be

immediately adjacent to the Proposed Facility Site (id.), The treated water from the AWRF

would be the source ofwater to cool the proposed facility's mechanical cooling tower Wi at 1-

15).

The proposed facility would be powered by a nominal 300 MW dual-fueled combined­

cycle power plant (id. at I-I). Brockton Power anticipates using either a Siemens SGT6-PAC

5000 turbine or a similar F-class combustion turbine (id.). An additional 50 MW of energy may

be produced by the supplemental firing of the Heat Recovery Steam Generator ("HRSG"), also
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referred to as "duct firing," and the injection of water into the turbine, also known as

"evaporative cooling" (id.).

The proposed facility would obtain the natural gas it needs from a proposed natural gas

supply line that would extend approximately 1,500 feet from the project to either: I) the Bay

State Gas Company connection on Oak Hill Way; or 2) as an alternative route, the Spectra

Energy pipeline system along Sargents Way (Exh. BP-I, at 1-3, 1-16; Exh. BP-4, at 2-3,2-22).

The electricity produced by the proposed facility would be transmitted to the regional

transmission grid by a new 115-kV overhead circuit and interconnection substation (Exh. BP-I,

atl-I). The interconnection substation would be connected to two existingNational Grid 115­

kV transmission lines, occupying a transmission corridor located approximately 3,000 feet

southeast of the proposed facility Wi).

B. Procedural History

In accordance with M.G.L. c. 164, § 69J\4, on July 12, 2007, Brockton Power filed a

petition ("Petition") with the Energy Facilities Siting Board for approval to construct the above­

described proposed facility at the Oak Hill Industrial Park located in Brockton, Massachusetts
. .

(Exh. BP-l, at 1-1). At the time the Petition was filed, this land was zoned for industrial uses,

including electrical generating facilities.

On July 12, 2007, the Company also filed two petitions with the Department ofPublic

Utilities ("DPU" or "Department"), one requesting zoning exemptions pursuant to G.L. c. 40A,

§3 (the "Zoning Exemption Petition," case number D.P.U. 07-58), and one requesting permission

to construct and operate a transmission line pursuant to G.L. c. 164, § 72 ("Section 72 Petition,"

case number D.P.U. 07-59). The Chainnan of the DPU referred the Zoning Exemption Petition

and the Section 72 Petition to the Siting Board for hearing and detennination.

Six entities intervened in this case: National Grid, Taunton River Watershed Alliance,

Inc. ("TWRA"), the Town of West Bridgewater, the City of Brockton ("City"), Custom Blends

LLC ("Custom Blends"), and 26 Residents of Brockton and West Bridgewater who have also

been referred to as "ACE," an acronym for their counsel, Alternatives for Communities and

Environment (collectively, the "Intervenors") (Ruling Re Petitions to Intervene and Petitions to

Participate dated December 4, 2007).
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In addition, six persons and entities were admitted as limited participants: Alliance

Against Power Plant Location ("AAPPL"), City Councilor Linda Balzotti, City Councilor

Thomas Brophy, Senator Robert Creedon and State Representative Geraldine Creedon ("Senator

and Representative Creedon") and State Representative Christine E. Canavan (ill,; see also,

Ruling Re: AAPPL's Motion to Change from Intervenor to Limited Participant Status and to

Withdraw its Pre-filed Testimony dated May 13, 2008).

A total of 20 days of evidentiary hearings were held, commencing on May 19, 2008, and

concluding on July 11, 2008. On or before the deadline ofAugust 7,2008, all Parties (except

Custom Blends) as well as the limited participants Senator and Representative Creedon filed

initial briefs. Brockton Power, National Grid, the Town of West Bridgewater, the City of

Brockton, and ACE filed reply briefs.

The Siting Board met to consider this matter, and to hear argument from counsel for the

Parties as well as elected officials, on December 11, 2008, January 8, 2009, and January 29,

2009. At the last meeting, the Siting Board fonnally voted on the three petitions before it and

instructed the staff to draft a tentative decision reflecting said vote and the conditions imposed

upon approval.

C. Jurisdiction and Scope ofReview

1. General Laws, Chapter 164, Section 69J\I,I

Brockton Power filed its petition to construct the proposed facility in accordance with

G.L. c. 164, § 69JK Pursuant to G.L. c. 164, § 69J\I,I, no applicant shall commence construction

ofa "generating facility" unless a petition for approval ofconstruction of that generating facility

has been approved by the Siting Board. Pursuant to G.L. c, 164, § 69G, ajurisdictional

"generating facility" is defined as "any generating unit designed for or capable of operating at a

gross capacity of 100 megawatts or more, including associated buildings, ancillary structures,

transmission and pipeline interconnections that are not otherwise facilities, and fuel storage

facilities." Because the proposed facility is capable of operating at a gross capacity of 100 MW

or more, it is a "generating facility" requiring Siting Board approval under G.L. c, 164, § 69JK

In accordance with G.L. c. 164, § 69J\I,I, before approving a petition to construct a

generating facility, the Siting Board must detennine that the applicant has met five requirements.
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First, the Siting Board must determine that the applicant's description of the site selection

process used is accurate (see Section II, below). Second, the Siting Board must determine that

the applicant's description of the proposed generating facility and its enviromnental impacts are

substantially accurate and complete (see Section III, below). Third, the Siting Board must

determine that the proposed generating facility will minimize enviromnental impacts consistent

with the minimization of costs associated with mitigation, control, and reduction of the

environmental impacts (see Section III, below). Fourth, the Siting Board must determine that

plans for construction ofthe proposed generating facility are consistent with current health and

environmental protection policies of the Commonwealth and with such energy policies as are

adopted by the Commonwealth for the specific purpose of guiding the decisions of the Board

(see Section N, below). Fifth and finally, if the expected emissions from the proposed facility

do not meet the applicable technology performance standard, the Siting Board must determine,

based on a comparison with other fossil fuel generating technologies, that the proposed

generating facility on balance contributes to a reliable, low-cost, diverse regional energy supply

with minimal enviromnental impacts (see Section IILB, below). Southem Energy Kendall, 11

DOMSB 255, at 270-271 (2000).

2. .General Laws, Chapter 40A, Section 3

Brockton Power also filed a petition for an exemption from the Zoning Bylaws of the

Town ofBrockton in accordance with G.L. c. 40A, § 3. Pursuant to G.L. c. 40A, § 3, the

Department is authorized to grant exemptions "in particular respects" from the operation of a

municipality's zoning ordinance or by-laws for lands or structures used, or to be used, by a

public service corporation if:

upon petition of the corporation, the [Department] shall, after notice given pursuant to

section eleven and public hearing in the town or city, determine the exemptions required

and find that the present or proposed use of the land or structure is reasonably necessary

for the convenience or welfare of the public ...

Accordingly, a petitioner seeking exemption from a local zoning by-law pursuant to G.L.

c. 40A, § 3 must meet three criteria. First the petitioner must qualify as a public service

corporation. Save the Bay v. Department of Public Utilities, 366 Mass. 667 (1975). Second, the
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petitioner must establish that it requires a zoning exemption(s). Boston Gas Company, D.T.E.

00-24, aU (2001). Third, the petitioner must demonstrate that its present or proposed use of the

land or structure is reasonably necessary for the public convenience or welfare. Massachusetts

Electric Company, D.T.E. 01-77, at 4 (2002); Tennessee Gas Pipeline, D.T.E. 01-57, at 3-4

(2002).

3. General Laws, Chapter 164, Section 72

Brockton Power's [mal petition was filed with the Department under G,L. c. 164, § 72; it

sought permission to construct approximately 3,000 feet of 115 kV overhead line and related

facilities which would connect the proposed facility to the regional transmission grid. General

Laws chapter 164, § 72, provides that the Department may approve a section 72 petition ifit

detennines that said line is necessary and will serve the public convenience and is consistent

with the public interest.

II, SITE SELECTION

A. Standard of Review

G.L. c. 164, § 69JY-i requires the Siting Board to determine whether an applicant's

description of the site selection process the applicant used is accurate. An accurate description of

an applicant's site selection process must include a complete description of the environmental,

reliability, regulatory, and other considerations that led to the applicant's decision to pursue the

facility as proposed at the proposed site, as well as a description of other siting and design

options that were considered as part of the site selection process.

The SitingBoard also is required to detennine whether a proposed facility provides a

reliable energy supply for the Commonwealth with a minimum impact on the environment at the

lowest possible cost. G.L. c. 164, § 64H. To accomplish this,G.L. c. 164, § 69JY-i requires the

Siting Board to determine whether "plans for the construction of a proposed facility minimize the

environmental impacts consistent with the minimization of costs associated with the mitigation,

control, and reduction of the environmental impacts of the proposed generating facility."l Site

In recent decisions (see, for example, Municipal Wholesale Electric Company, EFSB 07­
6 (2008», the Siting Board has held that site selection, together with project design and

[173]



Page 6
EFSB 07-7/DPU 07-58/DPU 07-59

selection, together with project design and mitigation, is an integral part ofthe process of

minimizing the environmental impacts of an energy facility.

B. Description

The Company stated that it focused its site selection process on identifying sites where

generating facilities had been previously proposed to the EFSBand permitted by the EFSB, but

where power plants had ultimately not been built (Exh. BP-I, at 3-2). The Company explained

that previously EFSB-permitted sites would inherently have sufficient acreage, access to fuel

supplies in reasonable proximity, close access to the high voltage transmission grid, appropriate

zoning, and ideally cooling water availability (i4,). In addition, the Company stated that

previously EFSB-permitted sites would have had any significant siting issues identified and

adequate mitigation measures would have been developed (Exh. ACE-SS-2). The Company also

noted that for previously EFSB-permitted sites there would be considerable data and analysis

from which an updated proposal could be efficiently developed (Exh. EFSB-S-ll).

Within the universe ofpreviously EFSB-permitted sites in Massachusetts, the Company

stated that it focused on those in eastern Massachusetts (Tr. at 1532 and 1555-1556). AS,the

reason for its concentration on sites in eastern Massachusetts, the Company stated that the ISO­

NE 2007 Regional System Plan had designated the four ISO-NE subareas that roughly comprise

eastern Massachusetts2 as being one of four regions in New England where power could be

effectively added for the 2015/2016 timeframe (Tr. at 1534 and BP-JLR-I, at 38). The Company

mitigation, is an integral part of the process ofminimizing the environmental impacts of
an energy facility. In these cases, the Siting Board has considered whether site selection,
together with project design and mitigation, contributed to the minimization of
environniental impacts of the proposed project and the costs ofmitigating, controlling
and reducing such impacts. See Section II.C. below for discussion of the Siting Board
review of this issue.

2 Those subareas, as referenced in Table 5-2 of the ISO-NE 2007 Regional System Plan,
are: Southeastern Massachusetts/Rhode Island (SEMA/RI); Boston; Central
Massachusetts (CMA); and Northeastern Massachusetts (NEMA) (Tr. at 1534 and BP­
JLR-l at 38). Note that since the ISO-NE Regional System Plan also includes the
Western Massachusetts (WMA) subarea as an effective area in which to locate new
generating resources for the same 2015/2016 timeframe, the whole state of Massachusetts
was designated as an effective area in which to add resources (BP-JLR-I, at 38).
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