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I. INTRODUCTION

. A. Procedural History

On January 29, 1990, Eastern Energy Corporation ("EEC" or "Company") filed with

the Energy Facilities Siting Council ("Siting Council"),l a petition to construct a 300

megawatt ("MW"), coal-fired, circulating fluidized bed ("CFB") boiler cogeneration power

plant on a 282 acre parcel of land in the Greater New Bedford Industrial Park in New

Bedford, Massachusetts. The Siting Council docketed the petition as EFSC 90-100.2 On

July 23, 1991, the Hearing Officers issued the Tentative Decision in the proceeding. The

Siting Council, by majority vote, adopted the Tentative Decision with some minor

amendments at its August 2, 1991 meeting. EEC Decision, 22 DOMSC at 188.3

Pursuant to Chapter 141 of the Acts of 1992 ("Reorganization Act"), the Siting
Council was merged with the Department of Public Utilities ("Department") effective
September 1, 1992. Reorganization Act, § 55. Petitions for approval to construct
facilities that were pending before the Siting Council prior to September 1, 1992 were
to be decided by the newly created Energy Facilities Siting Board ("Siting Board")
which is within, but not under the control or supervision of, the Department. M,.,
§§ 9, 15, 43, 46. The terms Siting Council and Siting Board will be used throughout
this Decision as appropriate to the circumstances being discussed.

2

3

Jurisdiction over EEC's petition originally arose pursuant to G.L. c. 164, §§ 69H and
691, which required electric companies to obtain Siting Board approval for
construction of proposed facilities. Eastern EnerEY Corporation, 22 DOMSC 188,
200-202 (1991) ("BEC Decision"). Said jurisdiction is now codified in G.L. c. 164,
§§ 69H and 69J.

In the EEC Decisjon, the Siting Council conditionally approved EEC's petition. The
conditions imposed on EEC fell into two categories: viability and environmental
issues. EEC was required to return to the Siting Council with supplemental filings
that addressed each of these two categories. EEC Decision, 22 DOMSC at 315-316.
Upon receipt of the supplemental filings, all parties to the initial ,proceeding were to
be afforded the opportunity to address the supplemental filings and provide additional
relevant information to supplement the record further. M,. at n.234.

On February 10, 1992, EEC filed its response to the environmental conditions
contained in the EEC Decision ("Compliance Filing"), which was docketed as
EFSC 90-fOOA. The Siting Council issued its Final Decision on the Compliance
Filing on July 30, 1992. Eastern EnerEY Corporation, 25 DOMSC 296 (1992) ("BEC
Compliance Decision"). No appeal was taken from the EEC Compliance Decision.

-5-
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Timely appeals of the EEC Decision were filed with the Supreme Judicial Court

("Court") sitting in the County of Suffolk by the City of New Bedford ("CNB") and the

Office of the Attorney General ("Attorney General"), both intervenors in the proceeding,

pursuant to G.L. c. 164, § 69P and c. 25, § 5. The two appeals were reported by a single

justice to the full Court and were consolidated as Civil Action S-5856.

On August .20, 1992, subsequent to the issuance of the EEC Compliance Decision, the

Court issued its decision in the appeal. City of New Bedford v. Energy Facilities Siting

Council (and a companion case'!, 413 Mass. 482 (1992) ("City of New Bedford"). In City of

New Bedford, the Court concluded that the Siting Council exceeded its authority under G.L.

c. 164, § 69H, and, as a result, the Court remanded the matter to the Siting Council "to

compare alternative energy resources in its review of Eastern's application." M. at 484.

The Court also identified four "Other Issues which may Arise on Remand to the Council. "4

Id. at 489-490. In conclusion, the Court remanded the matter to the Siting Council "for

reconsideration of Eastern's application consistent with this opinion." Id. at 490.

The proceedings on remand were docketed as EFSB 90-100R. The Siting Board

conducted 18 days of evidentiary hearings in which the parties to the original proceeding

were afforded the opportunity to address all issues identified by the Court in City of New

Bedford. EEC presented two witnesses, the Attorney General presented four witnesses and

j

~
1

4 . The four issues were as follows: (I) "Because the statute mandates a 'necessary
energy supply for the commonwealth' {emphasis added)," the Siting Council's specific
finding that additional energy resources are needed for the New England area was .
"inadequate." City of New Bedford, 413 Mass. at 489. (2) "A finding that the new
power' would be produced at the lowest possible cost is necessary to conform to the
council's legislative mandate." Id. (3) "Ensuring an adequate supply is not the same
as 'provid[ing] a necessary energy Supply for the commonwealth' (emphasis added).
G.L. C. 164, § 69H. In addition, the mandate requires a balancing of minimum
environmental impact and lowest possible cost. It is inappropriate for the council to
elevate to primary importance the economic benefits to be contributed to the
Commonwealth over a balancing of these factors." !It.. at 490. (4) "The final decision
must do more than merely identify conflicting interests and contentions. See Hamilton
v. Department of Pub. Utils., 346 Mass. 130, 137 (1963). The decision must be
'accompanied by 'a statement of reasons ... including determination of each issue of
fact or law necessary to the decision'." Id.
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the Greater New Bedford NO-COALition ("NO-COAL") presented six witnesses. S The

Hearing Officer entered 312 exhibits into the record, EEC entered 327 exhibits into the

record, the Attorney General entered 158 exhibits into the record and NO-COAL entered 28

exhibits into the record. 6

On October 5, 1993, the Hearing Officer issued the Tentative Decision in the remand

proceeding.7 The Siting Board, by unanimous vote, adopted the Tentative Decision as

amended at its October 22, 1993 meeting. Eastern Enerl,(Y CO!;poration (on remand), 1

DOMSB 511 (1993) ("BEC (remand) Decision").8

Appeals of the EEC (remand) Decision were filed with the Court by the Attorney

General, NO-COAL, andEEC, pursuant to G.L. c. 164, § 69P and c. 25, § 5. The Court
•

subsequently dismissed EEC's appeal as untimely. Eastern Enerl,(Y Corporation v. Enerl,(Y

Facilities Sitinl,( Board, 419 Mass. 151 (1994). The Attorney General's and NO-COAL's

S

6

7

8

The initial proceedings entailed 14 days of hearings in which EEC sponsored 13
witnesses, the Attorney General sponsored two witnesses, the Massachusetts
Department of Environmental Management sponsored one witness, and the CNB and
NO-COAL sponsored the written testimony of one witness each.

These exhibits were in addition to the 872 exhibits entered into the record in
EFSC 90-100 and EFSC 90-100A. The exhibits in those two proceedings were
incorporated into and made a part of the record of the remand proceedings.

Although the Tentative Decision was dated October 4, 1993, from a practical
perspective, it was not readily available to all parties until the following day.

The Siting Board found that there would be a need for 300 MW or more of additional
energy resources for reliability purposes beginning in the year 1998 for Massachusetts
and beginning in the year 2000 in New England. EEC (remand) Decision, 1 DOMSB
at 465, 495. As it was unclear from the record whether the regional surplus would be
available to meet the earlier need for power in the Commonwealth, the Siting Board
found that the submission of (1) signed and approved power purchase agreements
("PPAs") which include capacity payments for at least 75 percent of the proposed
project's electric output, and (2) signed PPAs which include capacity payments with
Massachusetts customers for at least 25 percent of the proposed project's electric
output which are the result of a competitive resource solicitation process beginning in
1993 or beyond and which are approved pursuant to G.L. c. 164, § 94A, would be
sufficient evidence to establish that the proposed project would provide a necessary
energy supply for the Commonwealth. Id. at 499.

-7-
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appeals were consolidated as Civil Action S-6632. The Court issued its decision on the

appeal on January 11, 1995. Attorney General v. Energy Facilities Siting Board (and a

Companion Case), 419 Mass. 1003 (1995) ("Attorney General v. Siting Board").

B. The Ap-peal of the EEC Decision (on remand) and the Court's Decision in
Attorney General v. Energy Facilities Siting BOard

In their petitions for appeal, the Attorney Gener~ and NO-COAL raised several issues

as causes of action. The first of these issues related to the Siting Board conditioning

approval of the EEC project on the submission of signed and approved PPAs to demonstrate

an earlier year of need". The Attorney General argued that, by conditioning approval on

evidence that would not be submitted until some time in the future, the Siting Board

precluded him from rebutting the evidence when it was submitted, in violation of his rights

under G.L. c. 30A, §§ 10 & 11 (Attorney General Petition for Appeal at 12-14). NO-COAL

interpreted the Siting Board's decision to condition approval on the submission of signed and

approved PPAs as a failure to find a need for the proposed project (NO-COAL Petition for

Appeal at 2,7, 8). With regard to future need, NO-COAL also speculated that future

electrical loads might in fact decrease as additional energy efficient appliances are installed

and that "improvements in renewable resource technologies could reduce the costs for

alternative methods of electrical generation which could also result in reduced environmental

harm" (id.).

As a second issue, both the Attorney General and NO-COAL argued that the list of

alternatives contained in G.L. c. 164, § 69J includes the alternative of conservation (Attorney

General Petition for Appeal at 14-17) or conservation and load management ("C&LM")

(NO-COAL Petition for Appeal at 5-7) and faulted the Siting Board for not evaluating these

as alternatives to the proposed project.9 As a third issue, both the Attorney General and

9 In paragraph #63 of the Attorney General's Petition for Appeal the Attorney General
argued that "In the context of G.L. c. 164, § 69J, and the entire statutory scheme, the
term 'no additional electrical power' means conservation." '

(continued...)
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10

NO-COAL argued that the Siting Board's balancing of cost and environmental impacts, a

requirement that the Court in City of New Bedford specifically acknowledged to be a proper.
function of the agency, was not properly conducted.10

As noted above, the Court issued its decision in Attorney General v. Siting Board on

January 11, 1995Y The Court remanded the case to the single justice with instructions that

the Siting Board decision conditionally approving the siting of the EEC facility be vacated,

and directed that "[a]ny question concerning areopening of the [Siting B]oard's hearings is

left to the discretion of the [Siting B]oard." Attorney General v. Siting Board, 419 Mass. at

1005.

Addressing the Siting Board's conditional approval of the proposed EEC project, the

Court stated that the Siting Board had not explained how the approval of PPAs by the

Department, which may show need for an individual utility, implies a need for the

Commonwealth. Id. at 1004-1005. The Court noted that it had not received a reasoned

9(...continued)
NO-COAL cited the language of G.L. c. 164, § 691 and asserted that the language
"and no additional electrical power or gas; a reduction of requirements through load
management" means that conservation and load management must be considered as an
alternative (NO-COAL Petition for Appeal at 5).. The Siting Board notes that Section
691 does not apply to the present proceeding, but that the cited language is identical in
Section 69J, the section that does apply.

In the Eastern (remand) Decision, the Siting Board's analysis established that EEC's
proposed facility was clearly superior to five alternatives. I DOMSB at 396. In a
comparison of the proposed facility with the remaining alternative, a natural gas-fired,
combined-cycle power plant, the proposed facility had a significant cost advantage, but
the natural gas-fired alternative was preferable with respect to environmental impacts,
with a significant advantage only in the area of air impacts. IlL. at 386-390. The
Siting. Board then balanced the environmental impacts and costs of the proposed
facility and the natural gas alternative as directed by the Court. City of New Bedford,
413 Mass. at 486.

11 On the same day that it issued its decision in Attorney General v. Siting Board, the
Court issued its decision in Point of Pines Beach Association, Inc. v. Energy Facilities
Siting Board, 419 Mass. 281 (1995) ("Pointof Pines"). The Court relied on its
discussion of the issues in Point of Pines in its disposition of the Siting Board decision
at issue in Attorney General v. Siting Board.
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explanation of the inferability of Commonwealth need from utility need in either this case,

arguments before the Court concerning this case, or in previously cited Siting Board

decisions. Point of Pines, 419 Mass. at 284-285. Further, the Court noted that the Siting

Board may not abdicate its independent responsibility to ensure that projects are necessary by

relying solely on conclusions of the Department and that the Siting Board must make an

independent finding of Commonwealth need before approving the construction of a new

facility. Id. at 286; Attorney General v. Siting Board, 419 Mass. at 1004-1005.

The Siting Board will comply with the Court's directive relative to making an

independent finding regarding the need for EEC's proposed project in Section II.B, below.

Before doing so, however, the Siting Board notes that the Court's decision in Attorney

General v. Siting Board did not address several other issues which were raised on appeal.

Our analysis in this decision will rely in part on portions of the EEC (remand) Decision

which were not addressed by the Court. Therefore, we find it necessary to also address

herein the misunderstandings or misinterpretations of the parties reflected in those other

issues which were raised on appeal,- in order to clarify the basis for, and the subsidiary

findings of, this decision and the EEC (remand) Decision.

As to the first issue raised on appeal, Le., use of signed and approved PPAs as

evidence of need earlier than the year 2000, the Siting Board acknowledges that it did not

properly justify their use in the EEC (remand) Decision. Further, the Siting Board will

neither place any reliance on such PPAs as evidence of need in this decision, nor place any

condition on EEe that requires the submission of PPAs for such purpose in the future.

Accordingly, the Attorney General's argument with regard to this issue is moot.

In regard to NO-COAL's assertion as to the Siting Board's failure to fmd a need for

the proposed project, the Siting Board will address this-in Sections II.B.2 and II.B.3, below.

As to NO-COAL's speculation that future need may decrease, the Siting Board notes that the

record evidence provides no support for such speculation. Further, the Siting Board

examined both of the contingencies identified by NO-COAL in its Petitionfor Appeal during

hearings and in the need analysis projections of demand:side management (UDSMU) that were

-10-
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used in the EEC (remand) Decision. Based on that analysis, the Siting Board found that,

contrary to NO-COAL's assertions, future need would increase.

With regard to the secl!lnd issue raised on appeal regarding conservation, or

conservation and load management, in essence, both the Attorney General and NO-COAL

urged the Siting Board to ignore the plain language of its statute and Court decisions that

indicate the proper tools for use in statutory interpretation.12 In considering whether

conservation or conservation and load management should be analyzed as alternatives to a

proposed project, "[t]he starting point of our analysis is the language of the statute, 'the

principal source of insight into Legislativepurpose.' Commonwealth v, Lightfoot, 391

Mass. 718, 720 (1984)." City of New Bedford, 413 Mass. at 484,~, Simon v, State

Examiners of Electricians, 395 Mass. 238, 242 (1985).

Specifically, G.L. c. 164, § 691's requirements include that:

[a] petition to construct a facility shall include ... the following information: a
description of actions planned to be taken by the applicant to meet future needs
or requirements, including, but not limited to ... a description of alternatives to
planned action such as ... no additional electrical power or gas; a reduction of
requirements through load management ... (emphasis added).

Additional requirements of Section 69J include that:

. [t]he [Siting B]oard shall ... approve a petition to construct a facility ... if it
determines that it meets the following requirements: ... projections of the
demand for electric power, or gas requirements and of the capacities for
existing and proposed facilities are based on substantially accurate historical

I

~

12 •
The Court has held that, in construing a statute, common words and phrases employed
in the statute are to be accorded their usual meaning. Commissioner of Corp. & Tax
v. Chilton Club, 318 Mass. 285, 288-289 (1945), citing, Fluet v. McCabe, 299 Mass.
173, Hinckley v, Retirement Board of Gloucester, 316 Mass. 496, and Killiam y,
March, 316, Mass. 646. In addition, statutory language, when clear and
unambiguous, must be given its ordinary meaning. Bronstein v. Prudential Ins. Co.
of America, 390 Mass. 701, 704 (1984); Hashimi v. Kalil, 388 Mass. 607, 610
(1983). Further, none of the words of a statute is to be disregarded, for they are the
main source for the ascertainment of the legislative purpose. Commissioner of Corp.
& Tax v. Chilton Club, 318 Mass 285,288 (1985); Nichols v. Commissioner of
Corporations & Taxation, 314 Mass. 285 (1943). And, "no word in a statute is to be
treated as superfluous, unless no other possible course is open." Commonwealth y.
McMenimon, 295 Mass. 467,469 (1936).

-11-
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information and reasonable statistical projection methods and include an
adequate consideration of conservation and load management ... (emphasis
added). .

Based on the ordinary meaning of the words of Section 69J, the Legislature has

directed the Siting Board to include consideration of "conservation and load m~agement" in

its projections of the demand for electric power. Had the Legislature meant "conservation"

to be included as an alternative, the Siting Board presumes the Legislature would have so

stated. To assume that the Legislature intended the term "no additional electrical power"13

to mean the same as "conservation" when it had used this latter term elsewhere in the same

statute, would result in the Siting Board ignoring the plain meaning of the words that were

used and disregarding other words in the statute. Therefore, the Siting Board declines to

accept the argument of the Attorney General that would have the Siting Board ignore the

intent of the Legislature as ascertained by the Legislature's choice of words.

Similarly, NO-COAL would have the Siting Board ·ignore that (1) the language they

cite does not include the word "conservati~n," and (2) the term "load management" as used

in the language cited modifies the phrase "description of actions planned to be taken by the

applicant to meet future needs and requirements" and is not included in the clause that lists

"a description of alteinatives to such action. ,,14 G.L. c. 164, § 69J. In City of New

Bedford, the Court faulted the Siting Council for failing to undertake a comparison of

alternatives, a requirement that was clear from the language of the statute and identified by

the Court in that decision.· 413 Mass. at 487-488. Where as here, the language of the

statute is clear, and the rules of statutory interpretation prevent us from ignoring the plain

13

14

The Siting Board more fully addressed the meaning of the words "no additional
electrical power" in the context of its statute in the Eastern (remand) Decision, 1
DOMSB at 286-288.

The Siting Board is cognizant of the fact that the terms "conservation" and "load
management" are often used interchangeably or combined, as in "conservation and
load management," although their meanings are distinguishable. In regard to the use
of these terms in G. L. c. 164, it is important to acknowledge that the Legislature
used the terms in distinctly different situations, a point that is not 10stby the Siting
Board in reviewing the records in proceedings before it. See, EEC (remand)
Decision, 1 DOMSB at n.94 for definitions of those terms.

-12-
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language or treating it as superfluous, the Siting Board has refused to adopt the arguments of

the Attorney General and NO-COAL to do otherwise. 15,16

The third issue raised on appeal by the Attorney General and NO-COAL addresses the

Siting Board's balancing of environmental impacts and cost. Specifically, the Court stated

that the mandate of the siting statute requires the Siting Board to "balance environmental

harm that would be caused by a new power plant against the other statutory objectives -­

providing a necessary energy supply at the lowest possible cost." 413 Mass. at 485.

Further, this "statutory balance involves weighing minimum environmental impact and cost."

I!L. at 486. Neither the statute nor the Court indicated how such a balancing should be

accomplished. 17

IS

16

17

In addition, the Siting Board's interpretation of the language of its statute is consistent
with an attempt to read the statute in a manner that will make sense of the legislative
enactment. The Siting Board requires developers to "include an adequate
consideration of [C&LM)" in its projections of the demand for power by requiring the
inclusion of s!.I cost-effective C&LM measures, based on reasonable statistical
projections. Projections of future demand are then reduced by the identified amount
that can be attributed to such C&LM to establish the level of future need. As all cost­
effective C&LM has been assumed, no additional cost-effective C&LM measures
would be available as an alternative to the planned action.

The Siting Board also notes that, as the Court indicated in City of New Bedford, prior
to the review of BEC's proposed facility in the EEC Decision, the Siting Council "had
required a nonutility applicant to establish that its proposed project was superior to
alternative approaches in terms of cost, environmental impact, reliability, and ability
to address the previously identified need for energy. This past practice comports with
the [Siting C]ouncil's statutory mandate." 413 Mass. at 482. These past
comparisons, for the reasons cited above, did not inClude a comparison of
conservation as an alternative. Rather. conservation was analyzed in these earlier
cases as required by the statute by adequately considering C&LM in the projections of
the demand for electric power. The Siting Board can find no basis for abandoning a
practice that is coosistent with the language of its statute and that has been specifically
acknowledged by the Court to comport with the statutory mandate.

Although both the Attorney General and NO-COAL fault the balancing approach
adopted by the Siting Board in the EEC (remand) Decision in response ,to the Court's
directive, neither party has indicated an alternative approach that would be responsive
to the Court's directive or justified under the statute.

-13-
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The Court did acknowledge that the Siting Board could site a project with greater

environmental impacts if it explicitly stated that it was doing so on the basis of a

determination that other factors outweighed those environmental impacts. IlL at 490. The

Siting Board did exactly that in the EEC (Remand) Decision. 1 DOMSB at 396. Further,

the Siting Board looked to the language of its statute for guidance in balancing the

environmental impacts and cost. See rd., 1 DOMSB at 390-396, 397.

Since one predominant concern of the statute is the provision of a necessary energy

supply for the Commonwealth, and necessary energy might not be available to provide if the

energy supply lacked reliability, the Siting Board found it necessary to weigh the relative

value of the costs and environmental benefits of the proposed project and the natural gas

alternative (see n.lO, above) in light of their respective contributions to the reliability of the

Commonwealth's energy supply.18 IlL, 1 DOMSB at 391, 392. That reliability lies, in

part, in maintaining an energy supply which prevents overdependence on anyone fueJ.l9

IlL, 1 DOMSB at 392. As record evidence supported a finding that reliance on natural gas

was increasing at a rate faster than reliance on coal, the Siting Board found that the proposed

project (which would be fired with coal) would provide system reliability advantages over the

natural gas-fired alternative. rd., 1 DOMSB at 394-396. Thus, the Siting Board took the

"mandate of the siting statute" (as identified by the Court on page 485 of City of New

Bedford) and "balance[d the] environmental harm that would be caused by [the proposed]

new power plant against the other statutory objectives -- providing a necessary energy supply

at the lowest possible cost." Upon doing so, the Siting Board determined that it was

appropriate to give more weight to the specific cost benefits of the proposed facility in

comparison to the air quality benefits of the natural gas-fired alternative. rd. at 396. This

was so because the proposed facility would increase the system reliability of the

18

19

As stated in note 16, above, reliability was one aspect of the Siting Council's
alternatives analysis in cases prior to the EEe Decision, which the Court noted
comports with the statutory mandate.

The Siting Board also noted that other issues relative to the reliability of the electric
energy supply as a whole include transmission and distribution system reliability.
EEC (remand) Decision, I DOMSB at n.242.

-14-
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Commonwealth's energy supply, and would, therefore, help to provide a necessary energy

supply.

The Attorney General apparently misunderstood this finding, construing it as a finding

that coal as a fuel for the Commonwealth's energy supply would be more reliable than

natural gas or less subject to fuel disruptions (Attorney General Petition for Appeal at 18­

20).20 He then argued that the Siting Board had failed to support this finding with

substantial record evidence or with adequate subsidiary findings (ilL. at 17). The Siting

Board, however, did not make such a finding, as it had no reason to do so. Accordingly, the

Attorney General's argument that the finding is not supported is misplaced.21

Rather, the Siting Board found that the increasing reliance on natural gas as a part of

the fuel mix for the Commonwealth's energy supply when compared to the reliance on coal

as a part of the fuel mix, which was at best remaining static and likely to be decreasing,

meant that the fuel mix of the Commonwealth's energy supply would be more diverse, and

hence more reliable, with the addition of a coal-fired project as compared to the addition of

another natural gas-fired project. EEC (remand) Decision, 1 DOMSB at 394-395.

Accordingly, in balancing the relative value of environmental impacts and cost of the

proposed coal-fired project and those of a natural gas-fired alternative, the Siting Board

provided a specific determination that, as the Court explicitly allowed in City of New

Bedford, 413 Mass. at 490, it was siting a project with greater environmental impacts on the

basis of a determination that other factors outweighed those environmental impacts. Id., 1

20

21

In fact, the Siting Board found the percentage of coal and natural gas currently present
in the Commonwealth's and region's fuel mix to be relatively comparable. EEC
(remand) Decision, 1 DOMSB at 393. Further, the Siting Board explicitly recognized
"that there is still a need for additional gas-fired generation for system-wide reliability
purposes." llL., 1 DOMSB at 395.

Alternatively, the Attorney General's claim might be construed as an argument that
the Siting Board would have to make such a finding in order to find that an advantage
existed for the proposed project as compared to a natural gas-fired alternative.
However, such a finding is not necessary to support the Siting Board's conclusion that
the proposed project, as an incremental addition to the Commonwealth's energy
supply, would improve the reliability of that energy supply.
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.
DOMSB at 396. The Siting Board based this finding on substantial record evidence as set

forth in the EEC (remand) Decision, ,1 DOMSB at 390-396, and adequate subsidiary findings

as set forth in those same pages and summarized on page 397 of that same decision.22

C. Post-Appeal Procedural History

As noted above, the Court left to the discretion of the Siting Board whether to reopen

hearings. Attorney General v. Siting Board, 419 Mass at 1005. Thus, the Siting Board must

first determine whether it is necessary to reopen hearings to respond to the Court's directive.

In order to make such a determination, the Siting Board must review the existing record and

determine whether the evidence contained therein is sufficient for a response to the Court,

and if it is sufficient, whether the evidence remains valid. Finally, if the record evidence is

sufficient and valid, the Siting Board must determine whether other factors might require the

Siting Board to exercise its discretion and reopen hearings.

The Siting Board notes that it has before it both EEC's pending petition and an

extensive evidentiary record that has been developed over more than four years by all parties

to the proceeding. In order to make the above-noted determinations and move the

proceeding toward closure, the Hearing Officer issued a memorandum on February 2, 1995

("Memorandum") that provided all parties to the proceeding with an opportunity to address

the issue of the reopening of hearings. In it, the Hearing Officer asked parties "to address

the continued validity/sufficiency of the [existing] record evidence for the purpose of

responding to the Court's directive" in Attorney General v. Siting Board (Memorandum at

2). The Memorandum established a procedure that provided all parties with the opportunity

to "make an Offer of Proof, as to specific additional information which should be included in

the record to enable the Siting Board to decide those issues relevant to the Court's directive"

j

~
J

1

22 NO-COAL raised three other issues in its Petition for Appeal but failed to pursue
them on brief before the Court. NO-COAL argued that the Siting Board:
(1) erroneously found the proposed project to be lowest possible cost (NO-COAL
Petition for Appeal at 10-11); (2) failed to apply Department and [Siting] Board
standards in a consistent manner ili!.... at 13-14); and (3) denied NO-COAL due process
by the systematic exclusion of evidence ili!.... at 14-16).
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W!.). The infonnation to be submitted by the parties was to indicate the nature of the

evidence ~, testamentary, documentary, 'etc.) that would constitute the Offer of Proof, the

expectations of the movant as to what issues would be addressed and what would be

demonstrated if such evidence were introduced, and the reasons why such evidence was not

available at the, time of the earlier development of the administrative record in the proceeding

(id.). Further, all parties were provided an opportunity to submit a rebuttal to any Offer of

Proof that was submitted W!.).23

The following four Offers of Proof were submitted: (1) February 21, 1995

Memorandum of the Greater New Bedford NO-COALition ("NO-COAL Offer ofProof");

(2) February 23, 1995 Letter from Robert Ladino ("R. Ladino Offer of Proof");

(3) February 24, 1995 Offer of Proof of the Attorney General ("Attorney General Offer of

Proof"); and (4) February 24, 1995 Filing of Eastern Energy Corporation in Response to the

Hearing Officer's Memorandum ("EEC Offer of Proof"). In addition, the following four

rebuttals were submitted: (1) March 6, 1995 NO-Coal's Motion in Opposition ("NO-COAL

Rebuttal"); (2) March 6, 1995 Letter from Robert Ladino in Response to EEC's February

24th Filing ("R. Ladino Rebuttal"); (3) March 6, 1995 Rebuttal of the Attorney General to

EEC's Filing ("Attorney General Rebuttal"); and (4) March 6, 1995 Filing of EEC in

Response to Hearing Officer's Memorandum ("EEC Rebuttal").

23 The Memorandum did not require the parties to submit additional record evidence
(Hearing Officer Procedural Order of February 16, 1995) ("Procedural Order").
Rather, it asked the parties to indicate whether the existing record remained valid and
sufficient to enable the Siting Board to respond to the Court's directive (Memorandum
at 2). Further, if any party believed the record was not valid or sufficient, he was
directed to identify specifically the additional information which the Board should
consider, explain what that information would demonstrate, and explain why it was
not previously available (il!.). The Hearing Officer requested this information to assist
him in detennining whether it was necessary to reopen hearings to take additional ,
evidence in order to respond to the Court's concerns. However, parties were under
no obligation to provide the Hearing Officer with such assistance (procedural Order at'
2). The submissions that were made addressed the Hearing Officer's request to
varying degrees and in varying ways, but for purposes of further discussion, all
submissions will be referenced as Offers of Proof or Rebuttals as envisioned by the
Memorandum.
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1. The Parties' Offers of Proof

The Attorney General asserted that the record should not be reopened, and noted that

the Court confirmed the Siting Board's finding that it was unable to find Massachusetts need

before the year 2000 (Attorney General Offer of Proof at 2). Therefore, he concluded that

the petition to construct the proposed facility should be denied ful). Further, the Attorney

General argued that, if the Siting Board did not deny the petition based on the existing

record, it must reopen the record to address new evidence ful at 3, 8).14

The Attorney General then outlined information that should be evaluated if the record

is reopened. In regard to the issue of need, the Attorney General stated that the latest New

England Power Pool Forecast Reports of Capacity, Energy, Loads and Transmission ("CELT

Reports") need projections should be analyzed as they demonstrate reduced need (id, at 3).

Further, he stated that he would analyze issues of economic stagnation and growth,

substantial recent developments in the use of renewables, and the potential effects of the

electric industry restructuring efforts ful at 4).25 The Attorney General also stated that,

since the close of the record, evaluations of DSM programs have progressed significantly and

utilities have incentives, and are likely, to implement additional DSM programs ful at 5).

Further, he argued that DSM would also increase with the upgrades of building codes as a

result of Federal legislation from 1987, 1988 and 1992 and that for this reason and others,

utilities have under-forecasted savings from DSM fuL. at 5-6). The Attorney General

asserted that, if appropriate corrections were made for this under-forecasting of DSM, there

would be a further reduction in need for new generation ful).

14

25

Specifically, the Attorney General stated that if the Siting Board "refuse[s] to deny
[BEC's] Petition on the existing record, the [Siting] Board has no choice but to reopen
the record and hold new hearings. The {Siting] Board cannot, consistent with the
Court's opinion and the siting statute, keep the record closed and then approve the
project by recasting the existing evidence" (Attorney General Offer of Proof at 3).

The Attorney General maintained that "[t]he scope of the presentation is likely to be as
extensive as, or more extensive than, the prior need evaluations performed by the
Attorney General in this case" (Attorney General Offer of Proof at 5).
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The Attorney General also stated that he would demonstrate that natural gas prices are

projected to decrease and concluded that, as a result, the natural gas/oil-fired combined cycle

and natural gas-fired alternatives would be less costly or of equal cost to the proposed plant .

fuL. at 7). The Attorney General asserted, therefore, that he would demonstrate that there is

neither Massachusetts nor regional need for the proposed facility within the reasonable

planning horizon fuL. at 5).

NO-COAL and Mr. Ladino argued that the record should not be reopened, and that a

new final decision denying EEC's petition would be warranted (NO-COAL Offer of Proof;

R. Ladino Offer of Proof at 1_2).26 Neither NO-COAL nor Mr. Ladino identified any

issues that would need to be addressed in response to the Court's directive, but NO-COAL

reserved its right to submit a rebuttal to other Offers of Proof and Mr. Ladino reserved his

right to participate in future proceedings fuL.).
EEC asserted that the record should not be re-opened and that the existing record is

sufficient to support a decision to approve the proposed facility (EEC Offer of Proof at 1).

EEC stated that the Court's decision found fault only with the Siting Board's new "market­

based test" of need, which required the submission of signed and approved PPAs fuL. at 3).

The Cornpany~gued that the Siting Board has already made the mandated independent

finding of need required to approve the facility, in as much as the Siting Board has

determined that EEC will provide a necessary energy supply for the Commonwealth

beginning in the year 2000 fuL. at 4, 5).

The Company stated that, due to delays in the construction schedule for the proposed

facility arising from litigation, the in-service date of the project would be pushed back until

the 1999-2000 time frame fuL. at 6). EEC cited record evidence that indicated that it would

need 47 months for further permitting and construction following financial closing, which

would not occur until some time after Siting Board. approval (jQ. at 6, citing,

26 Mr. Ladino's submission was premised, in part, on his belief that the Court
interpreted the siting statute as requiring "that the demonstrated need must be
established before the size of [a proposed] plant can be determined" (R. Ladino Offer
of Proof at 3). Mr. Ladino noted that, in the current record, plant size was
established before being justified by statistical forecasts fuL.).

-19-



EFSB 90-100R2 Page 16

Exb. HO-PV-1). As Siting Board approval could occur no earlier than the summer of 1995,

the earliest possible on-line date for EEC's proposed project would be in the summer of

·1999, assuming financial closing was contemporaneous with Siting Board approval, a

logistically unlikely result (ill,. at 6-7). EEC stated that the Siting Board has found that it is

appropriate to consider the need for a project in the first few years of operation, and that at

the worst, the EEe project, if built in 1999, would be needed by its second year of operation

(llh at 8).

EEC argued that the Siting Board could also make a finding of need for at least 300

MW of additional capacity before the year 2000 based on the current record and a

reconsideration of the October 4, 1993 Tentative Decision (llh). The Company asserted that

overwhelming evidence supported the staff conclusion in the Tentative Decision that the

proposed facility would be needed in the Commonwealth beginning in 1998 even after

applying identified regional surpluses in that year (ill. at 9-11). Similar analyses showed a

continued need in the year 1999 (ill,.). The Company further argued that it would be

appropriate to adopt staff's analyses, since the language that discussed them was deleted from

the Final Decision as a result of the amendment that contained the condition relative to PPAs

that was rejected by the Court in Attorney General v. Siting Board (llh at 9).

Finally, EEC asserted that the submission of new evidence would only reinforce the

previous findings of the Siting Board and would accelerate the year of need (ill,. at 13). In

support of its assertion, the Company provided information in the form of an affidavit

prepared by Robert Graham, of La Capra Associates ("Graham affidavit") that it would

submit as evidence if hearings were reopened (ill,., Attachment B). The Graham affidavit

purports to show an earlier year of need based on analyses of recent CELT Reports (llh) .

. 2. The Parties' Rebuttals

In response to EEC's Offer of Proof, the Attorney General acknowledged that the

Siting Board has the authority not to reopen the record in this proceeding (Attorney General

Rebuttal at I). However, he challenged EEC's assertion that the Siting Board could approve

EEC's petition without reopening the record, by arguing that to do so would be legal error
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(id.). The Attorney General further noted in agreement with EEC, that the Siting Board had

found that EEC's proposed project would be needed beginning in the year 2000 by citing to

the Final Decision wherein the Siting Board found that the record demonstrated a need for at

least 300 MW in the Commonwealth for the years 2000 and beyond fuh at 2, citin&, EEC

(remand) Decision, 1 DOMSB at 498).

The Attorney General also argued that if the Siting Board accepts EEC's assertion that

the in-service date of the proposed facility has been delayed as the result of litigation, then

EEC should be required to reevaluate two other areas of the decision, the alternative

technologies comparison and the balancing of environmental impacts and costs, based on the

new in-service date fuh at 6). He asserted that the evidence used in the EEC (remand)

Decision was geared to evaluate a plant designed to come on-line in 1997 iliL). He further

asserted that as technology changes, alternatives to the proposed project, such as renewables

and cleaner generations of fossil fuel plants, are becoming more readily available fuh).27

The Attorney General argued, therefore, that" [i]f the [Siting] Board accepts any new

evidence on need as of the year 2000, the [Siting] Board should not effectively freeze in time

the required alternatives analysis and environmental impacts/costs balancing" fuh at 7).

The Attorney General also challenged EEC's argument that the Siting Board staff

analyses in the Tentative Decision support a finding of need before the year 2000.

Specifically, the Attorney General stated that the Siting Board had rejected the Tentative

Decision's reasoning concerning meeting Massachusetts need out of the regional surplus

because no record on that point had been developed. He therefore concluded that the Siting

Board could not now make any different finding regarding Massachusetts' first year of need

. iliL at 3). The Attorney General noted that the "Final Decision contained over one hundred

pages of need analysis which culminated with the finding" that the record did not support a

finding of need before the year 2000 iliL at 4). In addition, he noted that the Court did not

disturb the Siting Board's factual finding that no record was developed on the surplus issue,

For example, the Attorney General cited the testimony of his witness during the
remand proceedings that a coal gasification plant would likely reach comparable
availability to the proposed project by the midc to late-1990s and would become
"mature" by 2000 (Attorney General Rebuttal at 6).
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and that the existing record does not support a conclusion that the forecasted regional surplus

in 1998 and 1999 would not be available to the Commonwealth in those years Wh).
Finally, the Attorney General argued that the Siting Board may not selectively

consider new information concerning need, such as that submitted by EEC as an affidavit to

its Offer of Proof (ill.. at 4). In addition, he took issue with many of the conclusions and

methods contained in EEC's affidavit fu!.... at 5 & n.5). The Attorney General argued that a

new need analysis, such as that submitted in the EEC Offer of Proof, should be considered

only in a reopened proceeding, .where the intervenors would be allowed to rebut the evidence

submitted Wh at 5). The Attorney General concluded that EEC's submission "cries out for a

full re-evaluation of need" Wh at 6).

NO-COAL also disagreed with EEC's assertion that the existing record supports an

approval of the proposed facility, and cited the release of more updated CELT reports as a

premise for its disagreement (NO-COAL Rebuttal). NO-COAL asserted that the affidavit

submitted by EEC with its Offer of Proof is inadmissible if the record is not reopened, and

argued that EEC should not fear reopening the record if, as EEC has claimed, its evidence

would corroborate the reliability of the existing record ful.).28

Mr. Ladino took issue both with the scope of our present review in EFSB 90-l00R2

and with EEC's statement that the Court found fault only with the new "market-based" test

of need, noting that the Court found that the decision lacked an independent finding of need

(R. Ladino Rebuttal at 2). In regard to EEC's argument that the staff s analyses in the

Tentative Decision demonstrated a need before the year 2000, Mr. Ladino asserted that the

Tentative Decision was inadequate when it was presented and that it remains so ful. at 4).

Mr. Ladino urged that EEC's affidavit be rejected as it did not constitute the independent

fmding of need required by the Court, and based on his analysis, the affidavit was inaccurate

and biased (id. at 5-7). Finally, Mr. Ladino stated that the Siting Board's only option, based

on the existing record, would be to deny the petition fu!.... at 8).

28 NO-COAL's Rebuttal also took issue with various statements made by the Hearing
Officer and the Siting Board. As the purpose of the rebuttal submissions was to allow
responses to the parties' Offers of Proof, these additional non-rebuttal issues will not
be addressed here. .
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EEC asserted that the Attorney General's Offer of Proof failed to provide the

specificity or sufficiency necessary for an Offer of Proof in an administrative setting or to

meet the essential criteria established by the Hearing Officer in his Memorandum (BEC

Rebuttal at 2-3). The Company indicated that, through the use of the Offer of Proof, the

Siting Board had given the parties the opportunity to identify specific, concrete evidence of

the type on which the Siting Board could rely in deciding the case if it decided to re-open the

record (id. at 3).29 EEC stated that the Attorney General's Offer of Proof "falls far short of

this standard" as it only identified the issues the Attorney General would explore if the

record were reopened (id. at 3-4). EEC urged the rejection of the Attorney General's Offer

of Proof as inadequate support for the Attorney General's assertions regarding EEC's petition

Wi at 3,5).

Nevertheless, in response to issues raised by the Attorney General, EEC responded

that the most recent data on load forecasts and available energy resources, including the

initial 1994 CELT forecast, support a finding of a significantly greater need than that found

in the EEC (remand) Decision Wi at 6). Specifically, EEC refuted the Attorney General's

claims that recent economic projections and DSM estimates would tend to reduce forecasted

loads, providing a second affidavit from Mr. Graham, which concluded that those factors

would increase load growth and require the addition of new capacity before the year 2000

Wi). EEC argued that the Attorney General's statement that he would "analyze issues of

economic stagnation," does not constitute an Offer of Proofand noted that Mr. Graham's

statistics show that the economy has improved since the close of the record, rather than

stagnating as the Attorney General claimed Wi at 6-7).

In regard to regUlatory restructuring and DSM, the Company noted that the Attorney

General offered no additional projections of DSM and no specific evidence as to the effects

29 BEe asserted that, due to the magnitude of the delay in resolving this case, the record
should be re-opened under only the most extraordinary of circumstances where
compelling new evidence has been offered (EEC Rebuttal at 3). EEC noted that G.L.
c. 164, § 69J envisions a twelve-month schedule for Siting Board review of petitions
thereunder Wi). EEC further noted that more than five years has passed since its
initial petition was filed and, to date, no final resolution of that petition has been
reached Wi).
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of restructuring on the need for electricity30 fu!.... at 7-8). Further, EEC argued that the

Attorney General offered no proof that the DSM projections used in the EEC (remand)

Decision are inaccurate, and concluded, therefore, that there was no reason to revisit the

issue fu!.... at 8).

Finally, with respect to the Attorney General's assertions relative to gas prices, EEC

acknowledged the volatility of gas and oil prices in the short-run. Howe~er, EEC noted that

the Siting Board had reviewed several long-run forecasts of gas and oil prices, which have

not been challenged by the Attorney General, and asserted that the Siting Board must focus

on these in the comparison of alternative facilities fu!.... at 10). Thus, the Attorney General's

assertion that the natural gas-fIred alternative and the gas/oil-fueled alternative would be less

costly than EEC's proposed project if compared on the basis of these lower fuel costs ignores

the true fuel costs on which a comparison of energy facilities should be made fu!.... at 10-11).

EEC noted that, even assuming lower gas prices, the Attorney General did not assert that the

natural gas-fIred alternative would be equal or less in cost than the proposed project, and he

provided no documentation for his assertion that the gas/oil alternative would be so fu!.... at 9,

10). In addition, EEC argued that the Attorney General ignored other cost factors, such as

lower interest rates, which would favor EEC's proposed project if a complete new analysis

were required fu!.... at 10-11). EEC concluded that the comprehensive analysis of alternatives

conducted by the Siting Board in the EEC (remand) Decision was based on voluminous

record evidence and that the Attorney General's "conclusory and unsupported assertions are

simply not a suffIcient basis to revisit the [Siting] Board's fIndings on this issue" fu!.... at 11).

3. Analysis

An analysis of the issues and arguments provided in the various Offers of Proof and

Rebuttals must commence with a review of the Court's decision in Attorney General v. Siting:

Board, specifIcally with regard to the scope of the Court's directive to the Siting Board. In

30 EEC noted that since the scope and timing of any future restructuring is currently
unknown, it is "hardly possible to come to any rational conclusions about" it at this
time (BEC Rebuttal at 7). .
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that decision, the Court noted that, in response to its remand in City of New Bedford, the

Siting Board "conducted further hearings and, after examining numerous capacity and

demand forecasts, concluded that 'based on the record, the [board] is unable to determine

that the proposed project is needed to provide a necessary energy supply for the

Commonwealth prior to the year 2000. '" 419 Mass. at 1004. The Court continued by

noting that "[b]ecause the board in this case failed to make an independent finding that the

proposed project is needed to provide a necessary energy supply for the Commonwealth, and

because standing alone, signed and approved power purchase agreements do not warrant an

inference of need, we conclude that the board's decision must be vacated." l!h at 1005. The

Court then left to the Siting Board's discretion "whether to reopen hearings on this matter. "

Id. Thus, the Court vacated the Siting Board's decision due to the lack of a single finding

and the improper or unexplained substitution of a proxy for that finding. A'ccordingly, the

Siting Board finds that the scope of the Court's directive in Attorney General v. Siting Board

is very specific and is limited to the requirement that the Siting Board make an independent

rmding of need and not rely on signed and approved PPAs to take the place of such a

finding.

The Court did not indicate that this necessary finding could not be made on the

existing record. Rather, the Court acknowledged that the Siting Board has reviewed

pertinent evidence, i.e., numerous capacity and demand forecasts. 31 Further the Court

authorized the Siting Board to use its discretion in determining whether this record rieeded to

be reopened. Therefore, the Siting Board finds that it must determine whether the existing

record evidence on which its findings of need are based remains valid and sufficient. First,

however, in light of various arguments raised by the parties that would limit the Siting

Board's options in this proceeding, the Siting Board must address what is meant by the term

"discretion" as used by the Court.

31 In fact, this was the second time that need had been analyzed, as the Siting Council, in
the EEC Decision, had also undertaken a complete regional need analysis in which
capacity and demand forecasts were investigated.,
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A look at pertinent case law establishes that when discretion is exercised, it cannot

lead to arbitrary action, but it also cannot lead to actions based on decisions made in a

vacuum. Discretion implies flexibility and requires judgment based on consideration of all

facts surrounding a situation. The Court has held that the term discretion when used in a

statute denotes "freedom to act according to honest judgment." Paquette v. Fall River, 278

Mass. 172, 174 (1932); Corrigan v, School Committee of New Bedford, 250 Mass. 334, 339

(1924). In Paquette, the Court noted a United States Supreme Court decision that stated

"The term discretion implies the absence of a hard-and-fast rule. The establishment of a

clearly defined rule of action would be the end of discretion, and yet discretion should not be
I

a word for arbitrary will or inconsiderate action. 'Discretion means a decision of what is just

and proper in the circumstances.''' 278 Mass. at 174, citing, The Styria v. Morgan, 186

U.S. 1, 9 (1902). The Siting Board, therefore, must reject any argument that would require

us to ignore the circumstances surrounding this proceeding. Further, the history surrounding

the enactment of our statute provides additional circumstances that must be considered. 32

The Siting Board must then use honest judgment as to what is just and proper in deciding

whether to reopen hearings. Thus, in determining whether to exercise its discretion, the

Siting Board must consider the specifics of the Court's directive in Attorney General y.

Siting Board, the state of the existing record, and the historical context of the Siting Board's

statutory mandate.

With respect to considering the Court's directive in Attorney General v. Siting Board,

the Siting Board's actions in response to the Court's directive in City of New Bedford are

instructive. In that decision, the Court remanded this matter to the Siting Council "to

compare alternative resources in its review of Eastern's application," and raised four "Other

Issues which may Arise on Remand to the Council." 413 Mass. at 484, 489-490. In his

determination of the procedures that would be followed to address the Court's directive after

The Siting Board notes that the Court has held that: "[s]tatutes are to be interpreted,
not alone according to their strict verbal meaning, but in connection with their
development, their progression through the legislative body, the history of the times,
[and] prior legislation .... " Wilcox v. Riverside Park Enterprises, Inc., 399 Mass.
533, 535 (1987), quoting,Commonwea1th v. Welosky, 276 Mass. 398,401 (1931).'
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that remand, the Hearing Officer found that the Court's directive was specific and required

reconsideration only of the five issues identified by the Court (Hearing Officer

Memorandum, October I, 1992). In that memorandum, the Hearing Officer noted that, as

all parties had a full and fair opportunity to develop the record on those issues, there was no

reason to reopen the record for further development fuh at 6, 7). Nevertheless, the Hearing

Officer agreed to allow parties to address those issues by accepting new evidence provided

that it was shown that evidence was not previously available fuh at 8).33 It was only after

an agreement by three of the parties to the proceeding that the Hearing Officer allowed a

more extensive reopening of the record, although again the reopening was restricted only to

those issues raised by the Court's decision in City of New Bedford. The result of that

process, as noted above, was a record on those limited issues that was almost as extensive as

the original record.

In this docket, rather than requiring the parties to provide new updated evidence that

was not previously available as he had in the previous remand, the Hearing Officer requested

Offers of Proof and Rebuttals in order to assist him in determining whether the record

evidence remained valid and sufficient or whether the record needed to be reopened in order

to address the Court's directive. 34 Here the Siting Board reviews those Offers of Proof and

33

34

The Siting Board notes that, during the period between EEC's initial filing and the
remand proceedings, the state and region experienced a major economic slowdown
that directly impacted the validity of the need projections in the EEC Decision. The
need projections in that decision, which were based on substantially accurate historical
information and reasonable statistical projec.tion methods as required by the sta!Ute,
forecasted continued growth (22 DOMSC at 211-220,222-227,233-241). The
Hearing Officer, therefore, was prepared to accept previously unavailable information
on the issue. of need for the proposed facility due to the potential for significant
changes in the need projections. Such a general or technical fact, i.e., that major
economic changes will impact future need for energy resources, was clearly within the
"specialized knowledge" of the Siting Council within the meaning of G.L. c. 30A,
§ 11(5), on which to conclude that the introduction of new evidence of need would be
appropriate.

As noted in Section I.C.I, and note 23, above, the Hearing Officer's request for
Offers of Proof was not a request that parties enter new evidence into the record.

(continued...)
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Rebuttals, mindful that, although presented with several other issues on appeal, unlike in City

of New Bedford, the Court's only stated concern with the EEC (remand) Decision was with

the lack of an independent finding of need.

As an initial matter, the Siting Board notes that all parties in their Offers of Proof

agreed that the record should not be reopened, although they differed as to the conclusions

which the Siting Board should draw from the existing record. Although EEC argued that the

record supports approval of its petition, the remaining three commenters argued, in essence,
I

that the record was sufficient and valid for purposes of denying the petition, but not so if the

petition was to be approved. The Attorney General went further and argued that the Siting

Board could not approve the project without reopening the record, as to do so would be

inconsistent with the siting statute and the Court's opinion and would be le~al error.

However, the Attorney General failed to cite language either from the statute or from the

Court decision in support of his assertion. Neither did he explain how the discretion which

the Court specifically gave to the Siting Board in this matter is consistent with a hard-and­

fast rule requiring either the rejection of EEC's petition or the reopening of the record. It is

the Siting Board's judgment that the determination of what is just and proper under the

circumstances surrounding this proceeding is considerably more complex.

34(•.•continued)
Rather, the Hearing Officer's request was to identify evidence that would justify a
finding by the Siting Board as to the continued validity and sufficiency of the existing
record such that the Siting Board could respond to the Court's directive. Such an
offer of proof is comparable to an offer of proof made during a judicial proceeding
that would identify evidence to allow the presiding officer or appeals court to make a
determination as to whether that information should be allowed into the record of the
judicial proceeding.

The Siting Board notes that any evidence submitted with the Offers of Proof would
become a part of the record in this proceeding to be considered by the Hearing Officer
and staff in the preparation of a tentative decision if, and only if, a finding were made
that it was necessary to reopen the record. The Siting Board acknowledges that such a
finding would then result in the evidence submitted being subject to discovery, cross­
examination, and rebuttal as per the requirements of G.L. c. 30A, § 11.
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Such a determination requires the Siting Board to acknowledge that it and its

predecessor agency, the Siting Council, were empowered to oversee a process whereby the

Commonwealth's future energy needs would be identified early enough so that plans to meet

those needs could be approved, and actions to meet those future needs could be taken. The

parties to this proceeding may differ as to the extent and timing of future need, but if

projections of need are subject to continued evaluation, timely action to meet those future

needs may be prevented. Such possibilities were seen by the Legislature when it first studied

the problems associated with siting energy facilities.

The Massachusetts Electric Powerplant Siting Commission ("Siting Commission"),

the commission responsible for the drafting of the initial siting legislation, was concerned

that a collision of "contradictory public attitudes about electric power" could slow the orderly

development of essential power supplies. Third Report of the Massachusetts Electric Power

Plant Siting Commission, House No. 6190, March 30, 1973 ("Third Report").3s The Siting

Commission sought to mitigate two factors it perceived as delaying new and needed capacity,

i&, insufficient public notice and environmental challenges. Id. at 8, 9, 15. The enactment

of Sections 69G through 69J of G.L. .Chapter 164 was aimed at addressing these two

concerns. IlL. at 15, 20. Thus, the siting statute envisioned the approval of facilities before

a need for such facilities actually existed.

To establish future need and ensure timely action to meet such need, G.L. c. 164,

§ 691 required all electric companies to file annual long-range forecasts for the ensuing ten­

year period with respect to the power needs and requirements of their market area. With

respect to an electric utility that is required to file such forecasts, the Siting Board may

approve a petition to construct a facility only if it is consistent with the company's most

recently approved long-range forecast. 36 G.L. c. 164, § 69J. With respect to an electric

3S

36

A more complete analysis of the activities of the Siting Commission can be found in
the EEC (remand) Decision, 1 DOMSB at 246-251.

Accordingly, after a Siting Board review, consistent with the requirements of G.L.
c. 164, § 69J, an electric utility proposal to construct a facility could be approved up
to ten years prior to its on-line date, assuming that the most recently approved long­
range forecast for that utility indicated a need for the facility in that year.
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company with no set market area, i&, a non-utility deveioper, the Siting Board has required

comparable long-range forecasts of power needs and requirements in conjunction with its

petition for approval of a proposed facility. Approval of anon-utility developer's petition to

construct a facility, therefore, is appropriate if the Siting Board finds that the long-range

forecasts demonstrate a need for the proposed facility. 37

The Siting Board acknowledges that future need for electric power is dependent on

numerous factors, anyone of which, if altered, could affect the ultimate timing of need. The

Siting Board finds that its statute requires that projections of future need must be based on

sUbstantially accurate historical information and reasonable statistical projection methods.

G.L. c. 164, §§ 691 & 69J. In the present proceeding, the Siting Board and its predecessor

agency conducted an analysis of need forecasts for the region consistent with the statutory

guidelines that are contained in G.L. c. 164, § 69J in two separate decisions. In the remand

proceedings, the Siting Board responded to the Court's directive raised in City of New

Bedford, that the statute requires a rmding of Commonwealth need, and conducted a

Massachusetts need analysis in addition to the regional need analysis. EEC (remand)

Decision, 1 DOMSB at 466-495. The Siting Board finds that the existing record on both

regional and Massachusetts need is extensive and provided sufficient evidence to support an

independent finding regarding need at the time that the EEC (remand) Decision was issued.

Therefore, as the Siting Board has undertaken the analysis of need required under its statute

and as directed by the Court in City of New Bedford, and no party has identified any

information that would lead the Siting Board to conclude that the record is insufficient.to do

so, the Siting Board also finds that the record evidence is sufficient to respond to the Court's

directive. Accordingly, the Siting Board now looks to~ the continued validity of the recqrd

evidence.

37 In City of New Bedford,the Court acknowledged the Siting Council's argument "that
the review format of the long-range forecast is not easily applied to a non-utility
producer." 413 Mass. at 488. The Court stated that modifications to the procedure
may be necessary to accomni~date the non-utility producer but cautioned that any such
modifications "must permit a review that fulfiIls the statutory mandate." Id. .
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Findings of future need that are based on such substantially accurate historical

information and reasonable statistical projection methods are not rendered inaccurate or in

violation of the statute simply with the pa~sage of time. Thus, the Siting Board finds that in

an ongoing proceeding such as this, it is only if evidence of a nature that would demonstrate

that one or more factors that affect the historical information or statistical projection methods

have significantly changed that findings of future need based on such information or methods

would be brought into question. The Siting Board does not adopt the standard proposed by

EEC that there must be "compelling new evidence" before the record is reopened. However,

the Siting Board concludes that sufficient evidence to indicate that future projections are

significantly changed should be required.

With regard specifically to the future demand for electricity, all commenters noted that

if the record were reopened, the Siting Board should consider recent versions of the CELT

report that are not contained in the existing record. Some parties asserted that the more

recent reports would show that load growth has slowed such that need for additional

generating capacity would not arise until later than the year 2000. However, these parties

did not provide sufficient justification for their assertion that the more recent CELT reports

would support an expectation of a significant delay of need beyond the year 2000.38 In

contrast, we note that the Company submitted affidavits which, if entered into the record,

would explain how these same CELT reports show that need would actually occur one or

more years prior to 2000.

Since the Siting Board has determined that the record should be reopened only in light

of sufficient evidence that would indicate that projections of future need are significantly

changed, we must consider whether the existence of later CELT reports constitutes such

evidence. This requires a review of our consideration of those CELT reports that are present

in the record. The Siting Board notes that all the CELT reports that were previously

admitted into the record have been subjected to numerous corrections, analyses and other

38 The Siting Board notes that, although the Attorney General focussed on reduced
growth in demand as an indicator that need would be later than the year 2000,
consideration of both demand and supply would be required to address the likelihood
of a significant delay in the year of need.
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manipulations by the parties to the proceeding. Thus, the information provided in the CELT

reports amounts to a starting point for analysis, not a definitive statement as to future

need.39 Indeed, if the CELT reports could serve that purpose, the Siting Board's

independent finding of need, although it would still be required by the statute as the Court

has indicated, would be superfluous.

Given the experience with adjustments to those CELT reports that are in the existing

record, the Siting Board has no independent basis to conclude that more recent CELT reports

necessarily provide more accurate demand projections than earlier CELT reports. Of those

making Offers of Proof regarding the later CELT reports, only EEC addressed the accuracy

of those reports. However, EEC's analysis does not provide convincing evidence indicating

that an examination of more recent CELT reports is likely to result in a substantial change in

the year of need. Thus, no party's offer of proof provides clear reason for the Siting Board

to reopen the record, based on any expectation that review of more recent CELT reports is

likely to lead to a finding of substantially earlier or later need.

The Siting Board finds that no party has provided any support for its conclusion that

the more recent CELT reports provide substantially different and more accurate information

or demonstrate that those CELT reports currently in the record are invalid.40 Accordingly,

the Siting Board finds that it has no basis on which to conclude that the analyses of need

based on those CELT reports that are currently in the existing record are any less valid today

than when they were previously conducted. Further, the Siting Board has no basis on which

to conclude that the more recent CELT reports, standing alone, would better enable it to

respond to the Court's directive.

39

40

Our rejection, after a complete analysis, of the 1991 CELT Report (see, EEC
Decision, 22 DOMSC at 235-236) illustrates that CELT reports are not to be treated
any differently than any other piece of evidence that is submitted.

The Siting Board acknowledges that the later CELT reports were not available at the
time the record was closed, but is unable to conclude that a later report is necessarily
more accurate based on its having been issued at a later time, without the
identification of information on that point.
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With regard to other issues raised by the parties in their Offers of Proof that may be

considered to be indirectly related to the issue of need, the Siting Board finds that no party

provided more than assertions that issues addressed in the EEC (remand) Decision have

changed substantially. The Siting Board carefully reviewed long-range forecasts of economic

growth and DSM in the EEC (remand) Decision and no party has identified any information

that would support a finding that these forecasts are no longer valid. While the possible

future restructuring of the electric power industry may affect demand for electricity at some

time in the future, uncertainty about the timing and the nature of such restructuring is so

great that no party could provide anything more than conjecture on this topic. Such

. conjecture, unsupported by any facts or even current statements of policy, cannot serve as a

basis for concluding that the existing record is invalid or insufficient. The Attorney

General's arguments that recent federal appliance efficiency legislation would affect need

ignores the fact that the projections of future need in the EEe (remand) Decision did account

for savings that would result from such mandated federal standards (see, Exhs. HO-RR-38 at

2-11; HO-70 at 46).

In addition, the Siting Board finds that none of the parties has identified any other

evidence, as requested by the Hearing Officer, that would indicate that the Siting Board's

analysis of need in the EEe (remand) Decision is no longer valid or is based on insufficient

evidence, such that we are compelled again to revisit the issue of need. Further, the Siting

Board finds that none of the parties has identified other factors that would compel us to

reopen the record. Finally, the Siting Board finds that it does not have independent general,

technical or scientific facts within its specialized knowledge which would lead it to determine

that the existing record is invalid or insufficient.41

41 The Siting Board notes that during the period between the EEC (remand) Decision and
this decision, the state and region did not undergo major changes in the economy
similar to those experienced during the period between EEC's initial filing and the
remand proceedings (see note 33, above). More importantly, no party has identified
any evidence that would support a finding by the Siting Board that current economic
conditions are different than those that were used in the need projections in the EEC
(remand) Decision. Accordingly, the Siting Board has no basis on which to conclude

. ' (continued...)
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In Section I.C.3, above, the Siting Board has found that:

the scope of the Court's directive in Attorney General v. Siting Board is very specific

and is limited to the requirement that the Siting Board make an independent finding of

need and not rely on signed and approved PPAs to take the place of such a finding

(p. 21);

it must determine whether the existing record evidence on which its findings of need

are based remains valid and sufficient (p. 21);

its statute requires that projections of future need must be based on substantially

accurate historical information and reasonable statistical projection methods. G.L.

c. 164, §§ 691 & 69J (p. 26);

the existing record on both regional and Massachusetts need is extensive and provided

sufficient evidence to support an independent finding regarding need at the time that

the EEC (remand) Decision was issued (p. 26);

the record evidence is sufficient to respond to the Court's directive (p. 26);

in an ongoing proceeding such as this, it is only if evidence of a nature that would

demonstrate that one or more factors that affect the historical information or statistical

projection methods have significantly changed that findings of future need based on

such information or methods would be brought into question (p. 27);

no party has provided any support for its conclusion that the more recent CELT

reports provide substantially different and more accurate information or demonstrate

that those CELT reports currently in the record are invalid (p. 28);

it has no basis on which to conclude that the analyses of need based on those CELT

reports that are currently in the existing record are any less valid today than when they

were previously conducted (p. 28);

41(...continued)
that the introduction of new evidence on need would do any more than provide an
opportunity to relitigate an issue that already has been resolved.
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no party provided more than assertions that issues addressed in the EEC (remand)

Decision have changed substantially (p. 29);

none of the parties has identified any other evidence, as requested by the Hearing

Officer, that would indicate that the Siting Board's analysis of need in the EEC

(remand) Decision is no longer valid or is based on insufficient evidence, such that we

are compelled again to revisit the issue of need (p. 29);

none of the parties has identified other factors that would compel us to reopen the

record (p. 29); and

it does not have independent general, technical or scientific facts within its specialized

knowledge which would lead it to determine that the existing record is invalid or

insufficient (p. 29).

Accordingly, the Siting Board concludes that the existing record evidence on which its need

analyses in the EEC (remand) Decision were based remains valid and can serve as the basis

for an independent finding of need in response to the Court's directive in Attorney General

v. Siting Board.

As the Offers of Proof and Rebuttals provided to the Siting Board fail to identify

information that would lead the Siting Board to conclude that the existing record is either

invalid or insufficient or that the need projections have significantly changed, the Siting

Board will not, based on conjecture and supposition, reopen the record. The Siting Board

concludes that to do so would be contrary to the Court's discussion in Paquette v. Fall River,

supra., in that it would amount to an arbitrary action that is not just and proper under the

circumstances, and therefore would amount to an abuse of the discretion afforded the Siting

Board by the Court.

In making such a determination, the Siting Board is mindful of the Legislature's

concern, as expressed in the Third Report, that new and needed capacity could be delayed.

The need to plan in advance for future requirements dictates a reasonable limitation on

analysis and a move to action on that analysis at some point. Where, as here, the Court has

identified one legal error in the EEC (remand) Decision, the Siting Board concludes that it

would be contrary to legislative intent to allow for a relitigation of issues likely to be, using
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the Attorney General's words, "as extensive as, or more extensive than" prior evaluations.

The history of this proceeding demonstrates the potential for such an outcome. Where no

evidence has been identified by the parties that would lead the Siting Board to conclude that

the existing record was insufficient to address, or no longer valid for addressing, the sole

issue raised by the Court after affording all parties an opportunity to do so, the Siting Board

can find no reason to further delay these proceedings by reopening the record, and will

address the Court's directive based on the existing record.42

The Siting Board notes that its decision not to reopen the record in this case is not

inconsistent with its decision to reopen the record in response to the Court's directive in City

of New Bedford. First, as noted above, the Court's directive was significantly more limited

. in scope in Attorney General v. Siting Board than in City of New Bedford.

Further, the record developed in the EEC Decision was neither sufficient nor valid to

respond to the Court's directive in City of New Bedford. The Court's directive required

reconsideration of two issues for which a full record was not developed in the EEC Decision

-- the comparison of alternative resources and the analysis of Massachusetts need.43 In

I
~,

42

43

Had no record been developed on the issue of need, the Siting Board would have been
in a comparable position to the Department in the Court's recent decision in Boston
Edison Company v. Department of Public Utilities, and would have needed to reopen
the record. 419 Mass. 738 (1995). In that case, the Department found it unnecessary
to reopen the record to consider an offer of proof on an issue that had not been
reviewed, i.e., Boston Edison's avoided costs in light of the deferral of its proposed
generating plant. Id., 419 Mass. at 744,746. In contrast, as the Court has
recognized in this proceeding, the Siting Board has reviewed the issue of future need,
based on a record that was fully developed by all parties, in direct response to the
Court's earlier directive. As no party has identified information that would establish
that the existing record was either insufficient (as in Boston Edison) or no longer valid
for purposes of reviewing future need and responding to the Cour,t's concern in
Attorney General v. Siting Board, the Siting Board has exercised the discretion
afforded it by the Court and decided that, to reopen the record would not be just and
proper under the circumstances surrounding this proceeding. See, Paquette v. Fall
River, 278 Mass. at 172.

In its original. filing the Company provided a comparison of alternatives consistent
with past Siting Council practice and an analysis of Massachusetts need. EEC

(continued...)
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addition, new evidence of need was appropriate due to the major economic slowdown during

the period between BEC's initial filing and the remand proceedings (see n.33, above). In

contrast, a sufficient record has been developed in the EEC (remand) Decision to address the

Court's one stated concern in Attorney General v. Siting Board. Further, as stated in note

41, above, there has been no major change in the state or regional economy between the

EEC remand Decision and this decision similar to the major economic slowdown experienced

between .EEC's initial filing and the remand proceedings. Finally, as stated in note 41,

above, no party has identified any information that would support a finding by the Siting

Board that current economic conditions are different than those, used in the need projections

in the EEC (remand) Decision.

Having determined that no evidence has been identified by the parties that would lead

the Siting Board to conclude that the existing record is either invalid or insufficient to

respond to the Court's directive in Attorney General v, Siting Board, and having no

independent basis on which 'to make such a determination, the Siting Board, therefore, will

consider the existing record in making its independent determination as to the need for EEC's

proposed facility. Before doing so, however, the Siting Board must revisit those findings in

the EEC (remand) Decision that the Court has indicated were improper.

43(..•continued)
(remand) Decision, 1 DOMSB at n. 88, n.259. However, the Siting Board did not
evaluate these analyses in the EEC Decision. EEC Decision, at 267-285; EEC
(remand) Decision, 1 DOMSB at n.259.
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II. ANALYSIS OF THE PROJECJ:0!4

A. The Final Decision in EFSB 90-100R

1. Identification of Affected Findin~s

The following excerpts from the EEC (remand) Decision constitute the Siting Board's

requirements of EEC relative to the submission of PPAs. In accordance with the Court's

directive in Attorney General y. Sitin~ BOard, the Siting Board hereby rescinds these

requirements of the Company and amends its EEC (remand) Decision by deleting from it the

following language.

The Siting Board finds that the existence of a signed and approved PPA with a
Massachusetts utility will continue to be one method of establishing Massachusetts
Need, although clearly, not the only method. EEC (remand) Decision, 1 DOMSB at
419,421.

The Siting Board also finds that the amount of facility output subject to signed
and approved PPAs that would be sufficient to establish Massachusetts need
will depend on other factors which contribute to Massachusetts need as well as
the size and type of facility. Id.

The Siting Board notes that, in addition to an analysis of regional and
Massachusetts capacity need, the standard of review set out in Section II.C.2.d,
above, identifies signed and approved PPAs with capacity payments as a means
of establishing need for additional energy resources on reliability grounds.
Therefore, in light of the uncertainty surrounding the first year of need for the
proposed project, the Siting Board finds that, in this case, it is appropriate to
require the Company to submit such PPAs as evidence of the need for the
proposed project to provide a necessary energy supply for the Commonwealth.
The Siting Board has found that the amount of facility output subject to signed
and approved PPAs that would be sufficient to establish Massachusetts need
will depend on other factors which contribute to Massachusetts need as well as
the size and type of facility (see Section n.C.2.d, above). Here, in light of the
need for the proposed project beginning in the year 2000, the Siting Board finds
that submission of (1) signed and approved PPAs which include capacity

44 In determining whether a proposed project will provide a necessary energy supply for
the Commonwealth with a minimum impact on the environment at the lowest possible
cost, the Siting Board conducts a broad analysis addressing a number of specific
issues: (1) need for additional energy; (2) alternative project technologies; (3) project
viability; and (4) site selection, facility environmental impacts, facility costs and
facility reliability. In this proceeding, as discussed in Section LA, above, the Siting
Board has issued three decisions that collectively address these issues.
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payments for at least 75 percent of the proposed project's output, and (2) signed
and approved PPAs which include capacity payments with Massachusetts
customers for at least 25 percent of the proposed project's electric output which
is the result of a competitive resource solicitation process beginning in 1993 or
beyond and which is approved pursuant to G.L. c. 164 § 94A, will be sufficient
evidence to establish that the proposed project will provide a necessary energy .
supply for the Commonwealth. EEC must satisfy this condition within four
years from the date of this conditional approval. EEC will not receive final
approval of its project until it complies with this condition. The Siting Board
finds that, at such time that EEC complies with this condition, EEC will have
demonstrated that the proposed project will provide a necessary energy supply
for the Commonwealth. Id., I DOMSB at 498-499.

Further, the Siting Board has found that at such time as EEC complies with the
condition set forth in Section II.C.5, above EEC will have demonstrated that
the proposed project will provide a necessary energy supply for the
Commonwealth. llL., 1 DOMSB at 499,509.

2. Status of Remaining Findings

In City of New Bedford, after noting the Siting Council's failure to conduct an

analysis of alternatives, the Court identified several other issues of concern. In Attorney

General v. Siting BOard, although presented with several issues on appeal, the Court faulted

the Siting Board only for its failure to make an independent finding of need and its reliance

on PPAs in place thereof and did not identify any other issues of concern. The Court also

did not disturb any of the subsidiary findings in the EEC (remand) Decision except as they

relate to the issue of the independent finding of need and the reliance on PPAs.

In the EEC (remand) Decision, the Siting Board noted that the findings in the EEC

Decision and EEC Compliance Decision, beyond those specifically remanded by the Court,

remained in effect and there was, therefore, no reason to revisit them. 1 DOMSB at 509.

The findings in the EEC (remand) Decision, beyond those identified in Section II.A.l,

above, are based on the record evidence, which the Siting Board has concluded in Sections

I.C.3 and LCA, above, to be sufficient and valid. Accordingly, the Siting Board reaffirms
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all of the other findings, conditions, and recommendations in the EEC (remand) Decision and

hereby incorporates them by reference.45

B. Need Analysis

1. Introduction

As discussed in Sections II.A.l and II.A.2, above, the Court's decision in Attorney

General y. Siting Board was confined to the findings and condition associated with need for

the proposed facility, and specifically the condition pertaining to the reliance on signed and

approved PPA's. In the following section we review our findings on the issue of need for

EEC's proposed project.

2. The Commonwealth's Need for Additional Energy Resources

In response to the Court's directive in City of New Bedford, the Siting Board set forth

the following standard of review for evaluating need for non-utility developers:46

Where a non-utility developer has proposed a generating facility for a number
of power purchasers that include purchasers that are as yet unknown, or for
purchasers with retail service territories outside of Massachusetts, the need for
additional energy resources must be established through an analysis of regional
capacity and a showing of Massachusetts need based on reliability, economic or
environmental grounds directly related to the energy supply of the
Commonwealth.

EEC (remand) Decision, 1 DOMSB at 423.

Therefore, in order to evaluate the need for the proposed project on reliability

grounds, the Siting Board reviewed forecasts of demand and supply, which were provided by

45

46

The Siting Boord has included the findings relative to the issue of need from the EEC
(remand) Decision in Appendix A to this decision.

The Siting Board notes that this standard of review would be identical for an electric
utility proposing to construct a facility to meet a Commonwealth need as opposed to
its own need. If such an electric utility were proposing to construct a facility to meet
its own needs, the Siting Board would only need to review that utility's most recently
approved long-range forecast. Thus, the Siting Board's need analyses for electric
utilities and non-utility developers' are comparable.
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the parties and made part of the existing record, for both the New England region and the

Commonwealth. Id., 1 DOMSB at 423-459,466-491. The Siting Board review focussed on

demand forecast methodologies and estimates of DSM savings over the forecast period, and

supply forecasts, including the capacity assumptions, contingency adjustments, and required

reserve margin assumptions. M. The Siting Board then reviewed the need forecasts, which

are based on a comparison of the various demand and supply forecasts.. Id., 1 DOMSB at

460-465,491-495.

Based on this extensive analysis, the Siting Board found that Massachusetts will have a

need for an amount of capacity equal at least to that of EEC's proposed facility by the year

1998. Id., 1 DOMSB at 495. The Siting Board also found that there will be a need for 300

MW of additional energy resources in New England for reliability purposes beginning in

2000. Id., 1 DOMSB at 497. The Siting Board further found that (1) Massachusetts' need

for 300MW of additional capacity will occur earlier than New England's need for the same,

and (2) it is clear that, for all years in which there will be a regional need for EEC's

proposed project, i.e., for the years 2000 and beyond, said project would provide a necessary

energy supply for the Commonwealth. Id. at 498.

This analysis also showed that surplus supply in parts of the region in the years 1998

andJ999 might be available to meet the Commonwealth's need in those years, although the

record was unclear regarding the ability of Massachusetts utilities to acquire surplus supplies

from out-of-state providers in those years. Id. The Siting Board concluded that there was

insufficient evidence to establish that there would be any Massachusetts need until at least the

year 2000.47 Id. Finally, the Siting Board found that for all years in which there will be a

regional need for EEC's proposed project, i.e., for the years 2000 and beyond, said project

would provide a necessary energy supply for the Commonwealth. M.

The Court has acknowledged that the Siting Board reviewed numerous capacity and

demand forecasts in reaching the conclusion that the proposed project was not needed to

provide a necessary energy supply for the Commonwealth prior to the year 2000. Attorney

47 . The Siting Board agrees with the Attorney General and rejects EEC's argument that
the existing record supports a finding of need earlier than the year 2000.
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General v. Siting Board, 419 Mass at 1004. The Attorney General has ackno'wledged that

(1) over one hundred pages of need analysis culminated in the finding that the record did not

support a finding of need before the year 2000, and (2) the Court did not disturb the Siting

Board finding that a regional surplus existed in the years 1998 and 1999 but not beyond .

. (Attorney General Rebuttal at 4). EEC noted that the Siting Board had determined that its

proposed facility would constitute a nece~sary energy supply for the Commonwealth

beginning in the year 2000 and continuing thereafter (EEC Offer of Proof at 5, citing, EEC

(remand) Decision, I DOMSB at 498). And finally, no party challenged on appeal the

finding that the Commonwealth will have a need for an amount of capacity equal at least to

that of EEC's proposed facility in the year 2000 and beyond.

Accordingly, the Siting Board finds that the existing record clearly establishes a need

for reliability purposes in the Commonwealth in the year 2000 and beyond for an amount of

capacity equal at least to that of EEC's proposed facility.48

The Siting Board must, therefore, determine whether EEC's proposed facility will be

available to meet that need in the year 2000. In its initial petition, EEC proposed an initial

on-line date of 1994 (Exh. HO-IA at 46). EEC introduced evidence in the first set of

hearings in this proceeding that established that the construction schedule for the proposed

facility would take 47 months following financial closing (Exh. HO-PV-l). No party has

challenged this evidence in either appeal of the Siting Councilor Siting Board's decisions,

and no party has identified any evidence that it would provide, were the record to be

reopened, that is contrary to such a timetable for construction.

Following the Court's decision in City of New Bedford, EEC's subsequent filing

indicated that the earliest possible on-line date would be 1997. The record did not indicate

that the proposed facility would, in fact, come on-line in 1997, but rather that after EEC

received Siting Board approval, EEC would actto finalize its financial arrangements after

which it would take an additional 47 months before the facility would be available to sell

48 The Siting Board notes that this finding follows inevitably from the unchallenged
subsidiary findings in the EEC (remand) Decision, and does not constitute a "recasting
of the evidence" of the sort against which the Attorney General has properly cautioned
us.
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power. Following the remand, the earliest possible date for this purpose was 1997.

Accordingly, the Siting Board premised its analyses in the EEC (remand) Decision on the

assumption that the first year of availability of the proposed facility and of the alternatives

would be 1997.49

At this point in time, if the final Siting Board approval is granted in the summer of

1995, the earliest possible on-line date for EEC's proposed facility would be the summer of

1999. This assumes that (1) financial closing also occurred in the summer of 1995, and

(2) no further judicial proceedings are required. As it is likely that fmancial closing will

take, at a minimum, several months, the Siting Board finds that EEC's proposed facility will

come on-line no earlier than the summer of 1999, and probably not until some time during

the year 2000.50

The Attorney General, however, has argued that the Siting Board cannot recognize

that the on-line date of the proposed facility has been delayed from 1997 to 1999 or 2000

without doing a complete recomparison of the alternatives using updated information, since

renewable technologies and cleaner generations of fossil fuel plants are bec,oming more

readily available and the relative costs of the alternative technologies has changed (Attorney

General Offer of Proof at 7-8; Attorney General Rebuttal at 6-7). The Siting Board rejects

this argument for the following reasons.

With regard to changes in technology, no new evidence has been identified by any

party that is likely to alter the Siting Board's finding that non-conventional technologies such

as municipal solid waste, biomass, wind, solar-photovoltaic cells, fuel cells, geothermal and

hydroelectric alternatives, several of which can be classified as renewable technologies, are

not reasonable alternative approaches to meeting a need of the size identified in the
, .

49

. 50

The Siting Board recognizes that proposed on-line dates are subject to change for a
variety of reasons over which the developer has little or no control. The Siting Board,
however, illl.lSt choose some point in time as a starting-point for cost comparisons that
require the use of inflation factors and other associated adjustments.

The Siting Board agrees with the Company that the Siting Board has determined that it
is appropriate to explicitly consider need within a time frame beyond the first year of
facility operation. EEC (remand) Decision, I DOMSB at 463.
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projections of need in the EEC (remand) Decision. 1 DOMSB at 498. In addition, the

Attorney General did not identify any information regarding the availability of cleaner

. generations of fossil fuel plants or further advancements in coal gasification technology or the

likelihood of that technology reaching maturity by the year 2000, that he could provide to the

Siting Board beyond that presented by his witness in the remand proceedings. See, EEC

(remand) Decision, 1 DOMSB at 378.

With regard to the cost comparison of the technology alternatives, the Attorney

General argued that the Siting Board's analysis is no longer valid due primarily to decreases

in the cost of natural gas in the New England region (Attorney General Offer of Proof at 7).

However, the Siting Board's cost analysis was based on the 20-year levelized cost of the

technology alternatives, rather than specific yearly costs. Initial 1993 fuel prices were

adjusted by various fuel price forecasts to estimate fuel prices for 20 years of facility

operation. Even if the current cost of natural gas has declined, the Attorney General has not

identified any information that he could provide to the Siting Board to establish that what

may be a short-term perturbation is inconsistent with the long-range projection of natural gas

prices that served as a basis for the Siting Board's analysis in the EEC (remand) Decision.

Further, the Attorney General has not identified any information that he could provide to the

Siting Board regarding changes in projections of the relative prices of coal and natural gas.

The Siting Board notes that its statute explicitly provides for the conditional approval

of petitions to construct jurisdictional facilities. G.L. c. 164, § 69J. Such conditions may

include prerequisites for establishing viability, as well as design or mitigation conditions

related to minimizing environmental impacts. The Siting Board further notes that, whenever

it exercises its statutory authority to approve the construction of a facility SUbject to need or

viability conditions, it accepts the continuing validity of those portions of its analysis upon

which it does not place conditions. If facilities were repeatedly refused approval because a

newer technology, which may have some marginal benefit over the facility under review, has

been developed, needed power facilities could not be approved and constructed in a timely

fashion. For this reason, the Siting Board establishes a deadline for compliance with the

conditions of such approvals.
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In the Eastern (remand) Decision, the Siting Board allowed EEC four years from the

date of the conditional approval to submit signed and approved PPAs to establish the need

for the proposed project. 1 DOMSB at 499. In doing so, the Siting Board accepted the

continuing validity of its analysis of alternatives so long as EEC complied with the conditions

of the approval regarding need for the project by October 27, 1997. The Siting Board was

fUlly aware that, if EEC did not receive final approval until October 1997, it would not be

constructed and operational until late in 2001. Thus, a delay.in the project's on-line date

until the year 2000 is a contingency that was provided for and accepted in the Eastern

(remand) Decision, and does not affect the continuing validity of the analysis of alternatives

conducted in that decision.

Accordingly, the Siting Board finds that, as no party has identified information that

would lead the Siting Board to conclude that its analysis of alternative technologies, based on

their 20-year 1evelized cost, is now invalid, the Siting Board has no reason to revisit this

analysis.51 Therefore, the Siting Board finds that its analyses in the EEC (remand)

Decision, which demonstrate that the 1evelized costs for EEC's proposed facility show that it

will be a least-cost addition to the Commonwealth's energy supply, and that the proposed

facility is superior to all alternative technologies reviewed with respect to providing a

necessary energy supply for the Commonwealth with a minimum impact on the environment

'at the lowest possible cost (l DOMSB at 397), remain valid if the on-line date of the

proposed facility is changed from the year 1997 to the year 2000.

51 The Siting Board also dismisses EEC's argument that a review of other project costs
would potentially give the proposed facility a cost advantage, relative to the
technology alternative, for the same reason. EEC has not identified information that
would lead the Siting Board to conclude that its 20-year levelized cost of alternative
technologies analysis is now inValid..
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3. Findings and Conclusions

In addition to the subsidiary findings on need made in the EEC (remand) Decision and

listed in Appendix A, the Siting Board has found that:

Massachusetts will have a need for an amount of capacity equal at least to that of

EEC's proposed facility by the year 1998. [BEC (remand) Decision,] I DOMSB at

495 (p. 37);

there will be a need for 300 MW of additional energy resources in New England for

reliability purposes beginning in 2000. Id., I DOMSB at 497 (p. 37);

(1) Massachusetts' need for 300 MW of additional capacity will occur earlier than

New England's need for the same, and (2) it is clear that, for all years in which there

will be a regional need for EEC's proposed project,1&., for the years 2000 and

beyond, said project would provide a necessary energy supply for the Commonwealth.

M... at 498 (p. 37);

the existing record clearly establishes a need for reliability purposes in the

Commonwealth in the year 2000 and beyond for an amount of capacity equal at least

to that of EEC's proposed facility (p. 39); and

EEC's proposed facility will come on-line no earlier than the summer of 1999, and

probably not until sometime during the year 2000 (p. 40).

Consequently, the Siting Board finds that there will be a need for reliability purposes

in the Commonwealth for the EEC facility beginning in its first, or at latest, its second, year

of operation.

The Siting Board has determined that it is appropriate to consider need explicitly

within a time frame beyond the first year of facility operation. EEC (remand) Decision, I

DOMSB at 463. In the EEC (remand) Decision, the Siting Board explained that, if need has

. been established for the first year of operation, reviewing need over a longer time frame

helps ensure that the need will continue for a !lumber of years. 1 DOMSB at 464. Further,

if need has not been established for the fust year of proposed operation, a demonstration of

need within a limited number of years thereafter may still be an important factor in reaching

a decision as to whether a proposed project should go forward. Id.
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Here, the timing of Commonwealth need, as established above, exactly matches the

most probable ftrst year of operation of the EEC facility. Consequently, the Siting Board.

ftnds that the EEC facility will provide a necessary supply of energy for the Commonwealth.

In Section II.B.2, above, the Siting Board also found that:

as no party has identifted information that would lead the Siting Board to conclude that

its analysis of alternative technologies, based on their 20-year levelized cost, is now

invalid, the Siting Board has no reason to revisit this analysis (p. 41); and

its analyses in the EEC (remand) Decision, which demonstrate that the levelized costs

for EEC's proposed facility show that it will be a least-cost addition to the

Commonwealth's energy supply, and that the proposed facility is superior to all

alternative technologies reviewed with respect to providing a necessary energy supply

for the Commonwealth with a minimum impact on the environment at the lowest

possible cost (1 DOMSB at 397), remain valid if the on-line date of the proposed

facility is changed from the year 1997 to the year 2000 (p. 41).

Consequently, the Siting Board reafftrms its ftnding that the proposed facility is

superior to all alternative technologies reviewed with respect to providing a necessary energy

supply for the Commonwealth with a minimum impact on the environment at the lowest

possible cost.

C. Conclusions on the Proposed Project

Based on the record evidence, developed by all parties to these proceedings, the Siting

Board has found that the EEC facility will provide a necessary supply of energy for the

Commonwealth. Further, the Siting Board has reafftrmed its ftnding that the proposed

facility is superior to all alternative technologies reviewed with respect to providing a

necessary energy supply for the Commonwealth with a minimum impact on the environment

at the lowest possible cost.

Accordingly, based on the existing record as analyzed and set forth in the EEC

Decision and the EEC Compliance Decision, as amended in response to the (1) directives of

the Court in City of New Bedford, by the analyses contained in the EEC (remand) Decision
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and, (2) directive of the Court in Attorne.y General v. Siting Board, by this decision, the

Siting Board finds that the proposed EEC facility will provide a necessary energy supply for

the Commonwealth with, on balance, a minimum impact on the environment at the lowest

possible cost. .
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III. DECISION

In Attorney General v. Siting Board, the Court vacated the Siting Board's decision

conditionally approving the siting of EEC's proposed facility due to the failure of the Siting

Board to make an independent finding of need for that facility. 419 Mass. at 1005. The

Court left to the discretion ofthe Siting Board the determination as to whether to reopen

hearings. .lit.

Based on a review of pertinent Court decisions, the Siting Board determined that such

discretion requires a review of circumstances surrounding the proceeding and the historical

context of its statute in order to identify appropriate procedures to follow to address the

Court's directive that the Siting Board make an independent finding of need. The Siting

Board determined that all parties had been provided a full opportunity to develop a record as

to the issue of need over the course of more than four years. Further, the Siting Board

determined that an extensive record on need had been developed in which regional need had

been analyzed on two separate occasions, in addition to a complete analysis of

Commonwealth need, conducted in direct response to the Court's directive in City of New

Bedford. The Siting Board, nevertheless, provided all parties an opportunity to address the

issues as to whether that record was sufficient and remained valid for purposes of addressing

the Court's concern.

After reviewing the submissions of the parties, the Siting Board has determined that

the existing record is sufficient and remains valid for purposes of making an independent

finding of need. The Siting Board, therefore, found no reason to exercise its discretion to

reopen hearings in this proceeding.

Accordingly, the Siting Board approves the petition of EEC to construct a bulk

generating facility and ancillary facilities, subject to the conditions and recommendations set

forth in the EEC Decision, the EEC Compliance Decision, and the EEC (remand) Decision,

as amended by Section II.A.I, above.

The Siting Board notes that the approval of EEC's petition remains conditional as

EEC has yet to submit its filing relative to viability conditions. EEC Decision 22 DOMSC

at 312-313.EEC will not receive a final approval of its proposed facility until such time as
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this condition has been met. The Siting Board requires EEC to comply with this condition

wjthin four years of the final EEC (remand) Decision, i.e., by October 27, 1997.

Robert P. Rasmussen
Hearing Officer

Dated this 27th day of June, 1995
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J,

APPROVED by a majority of the Energy Facilities Siting Board at its meeting of

June 27, 1995 by the members and designees present and voting. Voting for approval of the

Tentative Decision as amended: Kenneth Gordon (Chairman, EFSB/DPU); Janet Gail Besser

(Commissioner, DPU); David L. O'Connor (for Gloria C. Larson, Secretary of Economic

Affairs); and Joseph Faherty (public Member). Voting against approval of the Tentative

Decision as amended: Sonia Hamel (for Trudy Coxe, Secretary of Environmental Affairs),

and William Sargent (Public Member).

~/. ,SL:~ /
.....-- t-- ." ~

Kenneth Gordon
Chairman

Dated this 27th day of June, 1994
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APPENDIX A -- EEC (remand) DECISION
Findings on Need '

In Sections IT.C.3 and 4, above, the Siting Board has made the following subsidiary

findings:

that the reference forecast is an appropriate base case forecast for use in the analysis

of regional demand for the years 1996 through 2007 (p. 211);

that the expected value forecast is an acceptable forecast for use in an analysis of

regional demand, but should notconstitu'te a base case forecast (p. 213);

that the GDP forecast provides a possible high-case forecast for use in an analysis of

regional demand, while recognizing that the forecast methodology is not

sophisticated and that possible adjustments may be needed to reflect DSM trends

over forecast period (p. 214);

that it is appropriate to adjust the 1992 CELT DSM levels in the base case (p. 214);

that an adjustment of the 1992 CELT DSM levels by 8.4 percent of the increment

over 1991 levels is reasonable for the purposes of this review (p. 214);

that the Company's low DSM forecast should be adjusted to represent the 1992

CELT low DSM case (p. 215);

that the Company's high DSM forecast should be adjusted to represent the 1992

CELT high DSM case (p. 215);

that the base supply case, including 83 MW of the committed capacity of NUG

projects that are existing or under construction, represents a reasonable base supply

forecast for the purposes of this review (p. 225);

that the low supply case, including 83 MW of thecommitted capacity of NUG

projects that are existing or under construction, represents a reasonable low supply

forecast for the purposes of this review (pp. 225-226);

that the high supply case, including 83 MW of the committed capacity of NUG

projects that are existing or under construction, and as adjusted by 66 MW of the

i
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uncommitted capacity of NUG projects that are existing or under construction,

represents a reasonable high supply forecast for the purposes of this review (p. 226);

that the Company's regional supply contingency analysis provides an acceptable

basis for assessing the potential range of regional capacity positions that might arise

over the forecast period (p. 228);

that the Company's reserve margin for the years 1997 through 2000 should.be

adjusted as follows: (I) 22 percent for 1997; (2) 21.5 percent for 1998; (3) 21

percent for 1999; and (4) 20.5 percent for 2000 (p. 228);

that it is appropriate to explicitly consider need for the proposed facility within the

. 1997 to 2000 time period (p. 233);

that need for 300 MW or more of additional energy resources in New England for

reliability purposes beginning in 2000 and beyond (p. 234);

that the Massachusetts reference forecast is an appropriate base case forecast for use

in an analysis of Massachusetts demand for the years 1996 to 2007 (p. 246);

that the Massachusetts expected value forecast is an acceptable forecast for use in an

analysis of Massachusetts demand, but should not constitute a base case forecast

(p. 248);

that the Massachusetts end year CAGR forecast provides an acceptable forecast for

use in an analysis of Massachusetts demand (p. 250);

that the Massachusetts linear regression forecast and the Massachusetts CAGR

regression forecast provide acceptable forecasts for use in an analysis of

Massachusetts demand, while recognizing that the forecast methodologies are not

sophisticated and that possible adjustments may be needed to reflect DSM trends

over the forecast period (p. 252); .

that (1) an adjustment of the Massachusetts base DSM forecast by 8.4 percent of the

" increment over 1992 levels is reasonable for purposes of this review; (2) the

ii
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Appeal as to matters of law from any final decision, order or ruling of the Siting

Board may be taken to the Supreme Judicial Court by an aggrieved party in jnterest by the

filing of a written petition praying that the order of the Siting Board be modified or set aside

in whole or in part.

Such petition for appeal shall be filed with the Siting Board within twenty days after

the date of service of the decision, order or ruling of the Siting Board, or within such further

time as the Siting Board may allow upon request med prior to the expiration of the twenty

days after the date of service of said decision, order or ruling. Within ten days after such

petition has ~n moo, the appealing party shall enter the appeal in the Supreme Judicial

Court sitting in Suffolk County by filing a copy thereof with the clerk of said court.

(Massachusetts General Laws, Chapter 25, Sec. 5; Chapter 164, Sec. 69P).

.,
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1. INTRODUCTION·

A. Procedural History

On March 29, 1991, Altresco Lynn, Inc. ("Altresco" or "Company") filed with the

Energy Facilities Siting Council ("Siting Council "),t a petition to construct a 325 megawatt

("MW"), natural gas-fired cogeneration facility and ancillary facilities in the City of Lynn,

Massachusetts. The Siting Council docketed the petition as EFSC 91-102.2 On October 18,

1991, Altresco submitted a revised petition for construction of a smaller, 170 MW natural

gas-fired cogeneration facility and ancillary facilities.

The Siting Council initially conducted 12 days of evidentiary hearings commencing

April 16, 1992 and ending June 5, 1992. On September 25, 1992, the Hearing Officer

issued a Procedural Order reopening the proceeding for the limited purpose of comparing the

proposed Altresco project to alternative energy resources in response to the Supreme Judicial

Court's ("Court") Decision in City of New Bedford v. Energy Facilities Siting Council,

413 Mass. 482 (1992) ("City of New Bedford"). In City of New Bedford, the Court

remanded the conditional approval of a proposed generating facility to the Siting Council "to

compare alternative energy resources" in its review of that proposed facility.3 ML. at 484.

Pursuant to Chapter 141 of the Acts of 1992 ("Reorganization Act"), the Siting
Council was merged with the Department of Public Utilities ("Department") effective
September 1, 1992. Reorganization Act, § 55. Petitions for approval to construct
facilities that were pending before the Siting Council prior to September 1, 1992 were
to be decided by the newly created Energy Facilities Siting Board ("Siting Board")
which is within, but not under the control or supervision of, the Department. ML.,
§§ 9, 15, 43, 46. The terms Siting Council and Siting Board will be used throughout
this Decision as appropriate to the circumstances being discussed.

2

3

Jurisdiction over Altresco's petition originally arose pursuant to G.L. c. 164, §§ 69H
and 691, which required electric companies to obtain Siting Board approval for
construction of proposed facilities. Altresco Lynn. Inc., 2 DOMSB 1, 11 (1993). Said
jurisdiction is now codified in G.L. c. 164, §§ 69H and 691. Subsequent to the
creation of the Siting Board, this proceeding was re-docketed as EFSB 91-102.

In City of New Bedford, the Court also identified four other issues for further
consideration:

(continued...)
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An evidentiary hearing was held on alternative energy resources on October 30, 1992. At

that evidentiary hearing, in response to a motion fIled by intervenor Point of Pines Beach

Association, Inc. ("Point of Pines"), the Hearing Officer allowed further testimony,

discovery and cross-examination on the issue of the need for power in Massachusetts,

including the relationship between the need for power in Massachusetts and the need for

regional power. Additional evidentiary hearings were held on February 17,23, and 24,

1993, on the issue of Massachusetts need. The Hearing Officer entered 376 exhibits into the

record, consisting primarily of information and record request responses. Altresco entered

42 exhibits into the record. Point of Pines entered 47 exhibits into the record. Intervenor

John Arrigo entered one exhibit into the record.

On November 24, 1993, the Hearing Officers issued the initial Tentative Decision in

this proceeding. The Siting Board, by majority vote, adopted the Tentative Decision with

some minor amendments at its December 14, 1993 meeting. Altresco Lynn, Inc., 2 DOMSB

1, 225 (1993) ("Altresco Decision").4

3(•..continued)
(1) Because the Siting Council's mandate referred to a necessary energy supply for the
Commonwealth, the Siting Council's finding that additional energy resources are
needed for New England was inadequate (413 Mass. at 489);
(2) The Siting Council must make a finding that the proposed project would produce
power at the lowest possible cost (iQJ;
(3) The Siting Council must determine that the proposed project would provide a
"necessary" energy supply fuh at 489-490); and
(4) The final decision must be "accompanied by a statement of reasons ... including
determination of each issue of fact or law necessary to the decision ... " fuh at 490).

4 In the Altresco Decision, 2.DOMSB at 222-223, the Siting Board conditionally
approved Altresco's petition. The conditions imposed on Altresco fell into three
categories: need, viability and environmental. Id. The Siting Board found that there
would be a need for 170 MW or more of additional energy resources for reliability
purposes beginning in the year 1997 for Massachusetts and beginning in the year 2000
in New England. Id. at 61, 92. The Siting Board also found that Altresco had
established that, beginning in 2000 or later, New England will need 170 MW of
additional energy resources from the proposed project for economic efficiency
purposes. I!:L. at 68. As it was unclear from the record whether the regional surplus
would be available to meet the earlier need for power in the Commonwealth, the

(continued...)
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A timely joint petition for appeal of the Altresco Decision was filed with the Court

sitting in the County of Suffolk by Point of Pines and the City of Revere ("Revere"), both

intervenors in the proceeding, pursuant to G.L. c. 164, § 69P, and c. 25, § 5. Altresco filed

a motion for leave to intervene in the proceeding, which was granted by the Court. The

joint petition for appeal was reported by a single justice to the full Court and docketed as

Civil Action SJC-6551.

The Court issued its decision on the appeal on January 11, 1995. Point of Pines

Beach Association. Inc. vs. Energy Facilities Siting Board, 419 Mass. 281 (1995) ("Point of

Pines v. Siting Board").

B. The Appeal of the Altresco Decision and the Court's Decision in Point of
Pines v. Energy Facilities Siting Board

In their joint petition for appeal, Point of Pines and Revere raised several issues as

causes of action. The first set of issues related to the Siting Board conditioning approval

4(...continued)
Siting Board found that the submission of (1) a signed and approved contract with
Boston Edison Company for 132 MW ("RFP 3") or (2) signed and approved power
purchase agreements which include capacity payments for at least 75 percent of the
proposed project's electric output, would be sufficient evidence to establish that the
proposed project would provide a necessary energy supply for the Commonwealth.
IlL. at 106.

With respect to viability, the Siting Board found that, upon the submission of signed
and approved PPAs with Boston Edison Company for 132 MW or signed and
approved PPAs for at least 75 percent of the proposed project's electric output,
Altresco would have established that its proposed project is financiab1e. M. at 141­
142. The Siting Board also found that upon compliance with the condition that the
Company provide the Siting Board with a signed copy of an agreement between
Altresco and the Lynn Water and Sewer Commission for provision of treated effluent
and potable water, Altresco would have established that its proposed project is likely
to be constructed within applicable time frames and be capable of meeting
performance objectives. Id. at 144. Accordingly, the Siting Board found that, upon
compliance with these conditions, Altresco would establish that its proposed project is
likely to be a viable source of energy.
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of the Altresco project on the submission of signed and approved power purchase agreements

("PPAs") to demonstrate a year of need earlier than 2000. Point of Pines and Revere argued

that the Siting Board precluded any factual inquiry into whether such PPAs would, in fact, be

evidence of need or of a supply of energy at the lowest possible cost (Joint Petition for

Appeal at 5). Point of Pines and Revere also argued that the Siting Board's need

determination was not based on an independent and case-specific evaluation of evidence in

the record (iQ.. at 8). Point of Pines and Revere asserted that, by relying on the mere

existence of a Boston Edison Company ("BECo") PPA without conducting an inquiry into the

circumstances of that contract's creation, the Siting Board's approval of the Altresco petition

was not supported by substantial evidence (id, at 16). Point of Pines and Revere interpreted

the Siting Board's decision to condition approval on the submission of signed and approved

PPAs as a failure to find a need for the proposed project fuh at 8, 9, 19).

As a second set of issues, Point of Pines and Revere argued that the Siting Board

improperly found that the proposed facility will provide power at the lowest possible cost.

Specifically, Point of Pines and Revere argued that the Siting Board's comparative cost

analysis erroneously excluded consideration of the costs of (a) the alternative of

implementing demand side management ("DSM") energy savings and conservation

techniques, and (b) the alternative of purchasing excess power supplies from the New

England Power Pool ("NEPOOL") energy grid (iQ.. at 17-18). Point of Pines and Revere

also asserted that the Siting Board failed to determine that the proposed project would offer

power at a cost below purchasing utilities' avoided costs (iQ..).

As noted above, the Court issued its decision in Point of Pines v. Siting Board on

January 11, 1995. The Court remanded the case to the single justice with instructions that

the Siting Board decision conditionally approving the siting of the Altresco facility be

vacated, and stated that "[w]e leave any question concerning a reopening of the [Siting

B]oard's hearings to the discretion of the [Siting B]oard." Point of Pines v. Siting Board,

419 Mass. at 287.

Addressing the Siting Board's conditional approval of the proposed Altresco project,

the Court stated that the Siting Board had not explained how the approval of PPAs by the
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Department, which may show need for an individual utility, implies a need for the

Commonwealth. I!!... at 284-285. The Court noted that it had not received a reasoned

explanation of the inferability of Commonwealth need from utility need in either this case,

arguments before the Court concerning this case, or in previously cited Siting Board

decisions. I!!... Further, the Court noted that the Siting Board may not abdicate its

independent responsibility to ensure that projects are necessary by relying solely on

conclusions of the Department, and stated that the Siting Board must make an independent

finding of Commonwealth need before approving the construction of a new facility. Id. at

286.

The Siting Board will comply with the Court's directive relative to making an

independent finding regarding the need for Altresco's proposed project in Section ILB,

below. Before doing so, however, the Siting Board notes that the Court's decision in Point

of Pines v. Sitin& Board did not address several other issues which were raised on appeal.

Our analysis in this decision will rely in part on portions of the Altresco Decision which

were not addressed by the Court. Therefore, we find it necessary to address herein the

misunderstandings or misinterpretations of the parties reflected in those other issues which

were raised on appeal, in order to clarify the basis for, and the subsidiary fmdings of, this

decision and the Altresco Decision.

As to the first set of issues raised on appeal, stemming from the use of signed and

approved PPAs as evidence of need earlier than the year 2000, the Siting Board

acknowledges that it did not properly justify the use of such PPAs in the Altresco Decision.

Further, the Siting Board will neither place any reliance on such PPAs as evidence of need in

this decision, nor place any condition on Altresco that requires the submission of PPAs for

such purpose in the future. Accordingly, all arguments with regard to this issue are moot.

In regard to Point of Pines' and Revere's assertion as to the Siting Board's failure to find a

need for the proposed project, the Siting Board will address this in Sections II.B.2 and

II.B.3, below.
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With regard to the second set of issues raised on appeal regarding the comparative

cost analysis excluding consideration of DSM5 and conservation as alternatives to the

proposed facility, in essence, Point of Pines and Revere urged the Siting Board to ignore the

plain language of its statute and Court decisions that indicate the proper tools for use in

statutory interpretation.6 The Siting Board has previously considered and rejected similar

arguments in Eastern Energy Corporation, EFSB 90-100R2, 7-9 (1995) ("EEC Decision

III"). In considering whether conservation or conservation and load management should be

5

6

Demand side management or DSM encompasses both conservation and load
management measures. Conservation is a technology, measure, or action designed to
decrease the kilowatt or kilowatthour requirements of an electric end-use, thereby
reducing the overall need for electricity. Eastern Energy Corporation (on remand),
1 DOMSB 213, n. 94 (1993). Load management, on the other hand, is a measure or
action designed to modify the time pattern of customer electricity requirements, for the
purpose of improving the efficiency of an electric company's operating system. Id.
For example, a utility may reach an agreement with a manufacturer that uses
electricity whereby that manufacturer will curtail its use during peak times when the
utility's system, as a whole, is placing increasing demands for electricity for cooling
or heating purposes. During non-peak times the manufacturer may then resume its use
of electricity. The utility providing electricity has, therefore, managed its load,
thereby decreasing its need for additional peak capacity. Id.

The Siting Board notes that its statute requires consideration of both "load
management" and "conservation and load management" as explained in the ensuing
text. Accordingly, the Siting Board's discussion of DSM reflects this statutory
distinction.

The Court has held that, in construing a statute, common words and phrases employed
in the statute are to be accorded their usual meaning. Commissioner of Corp. & Tax
v. Chilton Club, 318 Mass. 285, 288-289 (1945); citing, Fluet v. McCabe, 299 Mass.
173 (1938); Hinckley v. Retirement Board of Gloucester, 316 Mass. 496 (1944), and
Killiam v. March, 316 Mass. 646 (1944). In addition, statutory language, when clear
and unambiguous, must be given its ordinary meaning. Bronstein v. Prudential Ins.
Co. of America, 390 Mass. 701, 704 (1984); Hashimi v. Kalil, 388 Mass. 607, 610
(1983). Further, none of the words of a statute is to be disregarded, for they are the
main source for the ascertainment of the legislative purpose. Commissioner of Corp.
& Tax v. Chilton Club, gmrn, at 288; Nichols v. Commissioner of Corporations &
Taxation, 314 Mass. 285 (1943). And, "no word in a statute is to be treated as
superfluous, unless no other possible course is open." Commonwealth y.
McMenimon, 295 Mass. 467, 469 (1936).
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analyzed as alternatives to a proposed project, "[t]he starting point of our analysis is the

language of the statute, 'the principal source of insight into Legislative purpose.'

Commonwealth v. Lightfoot, 391 Mass. 718, 720 (1984)." City of New Bedford, 413 Mass.

at 484, citing, Simon v. State Examiners of Electricians, 395 Mass. 238, 242 (1985).

Specifically, G.L. c. 164, § 69J states that:

[a] petition to construct a facility shall include ... the following information: a
description of actions planned to be taken by the applicant to meet future needs
or requirements, including, but not limited to ... a description of alternatives to
planned action such as ... no additional electrical power or gas; a reduction of
requirements through load management '" (emphasis added).

Additional requirements of Section 69J include that:

[t]he [Siting B]oard shall ... approve a petition to construct a facility ... if it
determines that it meets the following requirements: ... projections of the
demand for electric power, or gas requirements and of the capacities for
existing and proposed facilities are based on substantially accurate historical
information and reasonable statistical projection methods and include an
adequate consideration of conservation and load management ... (emphasis
added).

Based on the ordinary meaning of the words of Section 69J, the Legislature has

directed the Siting Board to include consideration of "conservation and load management"

("C&LM") in its projections of the demand for electric power. Had the Legislature meant

"conservation" also to be included as one of the alternatives to a petitioner's planned action,

the Siting Board presumes the Legislature would have so stated. To assume that the

Legislature intended the term "no additional electrical power, "7 which is included in the list

of alternatives, to mean the same as "conservation," when it had used this latter term

elsewhere in the same statute, would result in the Siting Board ignoring the plain meaning of

the words that were used and disregarding other words in the statute. Therefore, the Siting

Board declines to accept the arguments of Point of Pines and Revere that would have the

Siting Board ignore the intent of the Legislature as ascertained by the Legislature's choice of

words.

7 The Siting Board more fully addressed the meaning of the words "no additional
electrical power" in the context of its statute in Eastern Energy COllJoration (on
remand), 1 DOMSB 213, 286-288 (1993).
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Similarly, Point of Pines and Revere would have the Siting Board ignore that (1) the

language of the statute requires the consideration of different DSM measures, i.e.,

"conservation" and "load management," in different ways, and (2) the term "load

management" as used in the relevant statutory language modifies the phrase "description of

actions planned to be taken by the applicant to meet future needs and requirements" and is

not included in the clause that lists "a description of alternatives to such action." G.L.

c. 164, § 691. In City of New Bedford, 413 Mass. at 487-488, the Court faulted the Siting

Council for failing to undertake a comparison of alternatives, a requirement that was clear

from the language of the statute and identified by the Court in that decision. Where as here,

the language of the statute is clear, and the rules of statutory interpretation prevent us from

ignoring the plain language or treating it as superfluous, the Siting Board has refused to

adopt the arguments of Point of Pines and Revere to do otherwise.8
•9

8

9

In addition, the Siting Board's interpretation of the language of its statute is consistent
with an attempt to read the statute in a manner that will make sense of the legislative
enactment. The Siting Board requires a developer to "include an adequate
consideration of" C&LM in its projections of the demand for power by requiring the
inclusion of gJl cost-effective C&LM measures, based on reasonable statistical
projections. Projections of future demand are then reduced by the identified amount
that can be attributed to such C&LM to establish the level of future need. As all
cost-effective C&LM has been assumed to be implemented, no additional
cost-effective C&LM measures would be available as an alternative to the planned
action.

The Siting Board also notes that, as the Court indicated in City of New Bedford, prior
to the review of Altresco's proposed facility in the Altresco Decision, the Siting
Council "had required a non-utility applicant to establish that its proposed project was
superior to alternative approaches in terms of cost, environmental impact, reliability,
and ability to address the previously identified need for energy. This past practice
comports witb the [Siting C]ouncil's statutory mandate." 413 Mass. at 482. These
past comparisons, for the reasons cited above, did not include a comparison of
conservation as an alternative. Rather, conservation was analyzed in these earlier
cases as required by the statute by adequately considering C&LM in the projections of
the demand for electric power. The Siting Board can find no basis for abandoning a
practice that is consistent with the language of its statute and that has been specifically
acknowledged by the Court to comport with the statutory mandate.
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With respect to the argument raised by Point of Pines and Revere that the Siting Board

erred by failing to compare the cost of the Altresco project to the cost of purchasing excess

power supplies through NEPOOL, the Siting Board notes that NEPOOL is simply a pooling

arrangement for New England electric utilities which facilitates efficient generation planning

and dispatch through the interchange of electric power among its member utilities.

G.L. c. 164A, § 3. NEPOOL is not an independent source of power and, therefore, does

not provide an alternative energy supply which would require separate analysis under G.L.

c. 164, § 69J. Moreover, the Siting Board's analysis of regional need effectively considered

whether excess supplies would be available from other New England electric utilities as part

of its analysis of regional need, and concluded that no such regional surplus would be

available to meet Massachusetts need beginning in the year 2000. As with C&LM, the

potential availability of a NEPOOL (or New England utility) surplus is effectively eliminated

by the Siting Board's finding of need for the Altresco project beginning in the year 2000

iliJ.,., 2 DOMSB at 106), which means that no such surplus would exist in that year or

beyond. There is no rational basis for requiring a cost comparison between the proposed

facility and power supplies that will not exist.

In response to Point of Pines' and Revere's argument that the Siting Board failed to

determine that the proposed Altresco facility offers power at a cost below purchasing

utilities' avoided costs, the Siting Board notes that the parties are simply incorrect. In the

previous decision in this proceeding, the Siting Board specifically found that the proposed

Altresco project is likely to offer power at a cost below the purchasing utilities' avoided cost.

Altresco Decision, 2 DOMSB at 131. This finding was based on a record indicating that the

Altresco project could provide power at a cost below seven Massachusetts utilities' avoided

costs.

C. Post-AIJ.Peal Procedural History

As noted above, the Court left to the discretion of the Siting Board whether to reopen

hearings. Point of Pines v. Siting Board, 419 Mass. at 287. Thus the Siting Board must

first determine whether it is necessary to reopen hearings to respond to the Court's directive.
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In order to make such a determination, the Siting Board must review the existing record and

determine whether the evidence contained therein is sufficient for a response to the Court,

and if it is sufficient, whether the evidence remains valid. Finally, if the record evidence is

sufficient and valid, the Siting Board must determine whether other factors might require the

Siting Board to exercise its discretion and reopen hearings.

The Siting Board notes that it has before it both Altresco's pending petition and an

extensive evidentiary record that was developed over more than two years by all parties to

the proceeding. In order to make the above-noted determinations and move the proceeding

toward closure, the Hearing Officer issued a memorandum on February 2, 1995

("Memorandum") that provided all parties to the proceeding with an opportunity to address

the issue of the reopening of hearings. In it, the Hearing Officer asked parties "to address

the continued validity/sufficiency of the [existing] record evidence for the purpose of

responding to the Court's directive" in Point of Pines v. Siting Board (Memorandum at 2).

The Memorandum established a procedure that provided all parties with the opportunity to

"make an Offer of Proof, as to specific additional information which should be included in

the record to enable the Siting Board to decide those issues relevant to the Court's directive"

(id..). The information to be submitted by the parties was to indicate the nature of the

evidence ~, testamentary, documentary, etc.) that would constitute the Offer of Proof, the

expectations of the movant as to what issues would be addressed and what would be

demonstrated if such evidence were introduced, and the reasons why such evidence was not

available at the time of the earlier development of the administrative record in the proceeding

(id,). Further, all parties were provided an opportunity to submit a rebuttal to any Offer of

Proof that was submitted U.4..).1O

10 The Memorandum did not require the parties to submit additional record evidence.
Rather, it asked the parties to indicate whether the existing record remained valid and
sufficient to enable the Siting Board to respond to the Court's directive (Memorandum
at 2). Further, if any party believed the record was not valid or sufficient, he was
directed to identify specifically the additional information which the Board should
consider, explain what that information would demonstrate, and explain why it was
not previously available (id.). The Hearing Officer requested this information to assist

(continued... )
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The following two Offers of Proof were submitted: (1) February 24, 1995 Offer of

Proof of the Point of Pines Beach Association ("Point of Pines Offer of Proof"); and

(2) February 24, 1995 Filing of Altresco Lynn, Inc. in Response to the Hearing Officer's

Memorandum ("Altresco Offer of Proof"). In addition, the following two rebuttals were

submitted: (1) March 6, 1995 Response to Offer of Proof of Altresco Lynn, Inc. ("Point of

Pines Rebuttal"); (2) March 6, 1995 Filing of Altresco Lynn in Response to Hearing

Officer's Memorandum ("Altresco Rebuttal")Y

1. The Parties' Offers of Proof

Point of Pines argued that the record should not be reopened, asserting that" [a]fter

consideration of a voluminous record", the Siting Board found that the record evidence

before it did not permit a conclusion that the proposed facility would provide a necessary

10(...continued)
him in determining whether it was necessary to reopen hearings to take additional
evidence in order to respond to the Court's concerns. However, parties were under
no obligation to provide the Hearing Officer with such assistance ilih). The
submissions that were made addressed the Hearing Officer's request to varying
degrees and in varying ways, but for purposes of further discussion, all submissions
will be referenced as Offers of Proof or Rebuttals as envisioned by the Memorandum.

11 On February 9, 1995, BECo filed a petition for leave to intervene in this proceeding
or, in the alternative, to participate as an interested person for the purpose of
presentation of arguments and briefs. In a Hearing Officer Memorandum issued on
Apri111, 1995 ("Hearing Officer Memorandum of April 11, 1995"), the Hearing
Officer noted that ample opportunity had been afforded the public to intervene in this
proceeding, which commenced in March 1991, and accordingly found that BECo's
petition constituted a petition for leave to intervene out-of-time (Hearing Officer
Memorandum of April 11, 1995, at 4). The Hearing Officer also noted that this
proceeding was not the appropriate forum in which to adjudicate BECo's need for
power from the Altresco facility, and concluded that BECo had not shown that it was
substantially and specifically affected by this proceeding ilih). Therefore, the Hearing
Officer found no compelling reason for allowing BECo's untimely petition, and denied
BECo's petition for leave to intervene or, in the alternative, to participate as an
interested person ilih, at 4-5). BECo submitted a conditional Offer of Proof on
February 24, 1995. However, in light of the above ruling, the Siting Board does not
consider it here.
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energy supply for the Commonwealth (point of Pines Offer of Proof at 1). Point of Pines

argued that, since the Court struck down the use of PPAs as evidence of need, the Siting

Board must now rely on its original fmdings and deny the petition to construct the proposed

facility (ilL. at 1-2). However, Point of Pines asserted that if the petitioner filed an amended

or new application, the entire record must be reopened (ilL. at 2).

Without waiving its objections to reopening the record, Point of Pines outlined

information that should be evaluated if the record were reopened (ilL. at 2). With regard to

the issue of need, Point of Pines stated that need projections in the 1994 NEPOOL Forecast

Reports of Capacity, Energy, Loads and Transmission (" 1994 CELT Report"), 1994

NEPOOL Resource Adequacy Assessment ("1994 Resource Assessment") and Boston Edison

Company's 1994 IRM Filing ("1994 BECo IRM Filing") should be analyzed, and asserted

that these documents would demonstrate that the Altresco facility would not be needed until

well into the 21st century (ilL.).

Finally, Point of Pines argued that, "[i]f the Siting Board reopens the record, it should

also ensure that a PPA based on RFP #3 or any other PPA plays no role in demonstrating

need, nor provides any support in any way in favor of siting the proposed facility" (ilL.).

Altresco argued that the record should not be re-opened and asserted that the existing

record is sufficient to support a decision to approve the proposed facility (Altresco Offer of

Proof at 1). Altresco stated that the Court's decision found fault only with the Siting Board's

new "market-based test" of need, which required the submission of signed and approved

PPAs to demonstrate need (ilL. at 3). The Company argued that the Siting Board has already

made the necessary independent finding of need required to approve the facility, in as much

as the Siting Board has determined that Altresco will provide a necessary energy supply for

the Commonwealth beginning in the year 2000 (ilL. at 5).

The Company stated that, due to delays in the construction schedule for the proposed

facility arising from litigation, the in-service date of the project would be pushed back until

1998 or 1999 (ilL. at 7). Altresco cited record evidence indicating that it would need 30

months for further permitting and construction following financial closing, which would not

occur until some time after Siting Board approval of the proposed facility (ilL. at 8, citin~.
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Exh. HO-V-1). The Company noted that as Siting Board approval could occur no earlier

than the summer of 1995, the earliest possible on-line date for Altresco's proposed project

would be February 1998, assuming that financial closing was contemporaneous with Siting

Board approval, a logistically unlikely result lliL at 7-9). Altresco also noted that the Siting

Board has found that it is appropriate to consider the need for a project beyond the first year

of operation, and that ex~mining a four-year window of need is appropriate to reflect the

uncertainties of resource planning lliL at 6). Therefore, the Company concluded that the

Siting Board's finding of need for the year 2000 is sufficient to approve the proposed facility

lliL at 7).

Altresco argued that the Siting Board could also make a finding of need for at least

170 MW of additional capacity before the year 2000 based on the current record and a

reconsideration of policy decisions the Siting Board made at its October 1993 public hearing

during consideration of the October 4, 1993 Tentative Decision in the matter of Eastern

Energy Corporation (on remand) ("EEC (remand) Tentative Decision") (ill. at 9). The

Company asserted that overwhelming evidence could support a conclusion based on the

methodology used in the EEC (remand) Tentative Decision, that the A1tresco facility would

be needed in the Commonwealth beginning in 1999, even after applying identified regional

surpluses in that year lliL at 9-10). The Company further argued that it would be

appropriate to adopt the staff methodology and analyses utilized in the EEC (remand)

Tentative Decision, noting that the methodology used in the EEC (remand) Tentative

Decision was set aside by the Siting Board in order to accommodate a finding of need

conditioned on PPAs (id. at 11). Altresco argued that a return to that methodology would be

appropriate in this proceeding following the Court's rejection of such reliance on PPAs in

Point of Pines v. Siting Board (id.).

Finally, Altresco asserted that the submission of new evidence would only reinforce

the previous findings of the Siting Board and would accelerate the year of need lliL at 14).

In support of its assertion, the Company provided information in the form of an affidavit

prepared by Robert Graham, of La Capra Associates ("Graham affidavit") that it would

submit as evidence if hearings were reopened lliL, Attachment B). The Graham affidavit
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purports to show an earlier year of need based on analyses of recent CELT Reports Q.Q... at

14-15).

2. The Parties' Rebuttals

In response to Altresco's Offer of Proof, Point of Pines agreed with Altresco's

position that the record should not be reopened, but argued that the Siting Board should deny

the Company's petition (point of Pines Rebuttal at 1). Point of Pines asserted that its legal

rights would be abused if the issue of need were reexamined (id.). Point of Pines also stated

that "[t]here was no error in the record as of December 15, 1993", the date on which the

Altresco Decision was issued Q.Q...). Point of Pines asserted that the Siting Board, in the

Altresco Decision, accepted Point of Pines' position that the Altresco facility was not needed,

and therefore improperly relied on the submission of PPAs to show need for the proposed

facility (id.). Point of Pines argued that the Siting Board could and should reissue the

Altresco Decision without the condition relating to PPAs Q.Q...).

Point of Pines also argued that if Altresco changed its on-line date, it should be

required to amend its petition, and the Siting Board should re-open the entire record Q.Q...

at 2). Point of Pines also argued that, if the record were reopened on the issue of need, the

issues of alternative technologies, environmental impacts, and site selection should also be

reexamined CiQ...). Specifically, Point of Pines asserted that progress in the development of

Best Available Control Technology (nBACTn) and alternative sources of energy had rendered

the record in the Altresco Decision obsolete CiQ...).

Point of Pines also challenged Altresco' s calculations in its Offer of Proof concerning

the regional surplus (id.). Further, Point of Pines took issue with many of the conclusions

and methodologies contained in the Graham affidavit (id. at 3). Point of Pines argued that a

new need analysis, such as that submitted in the Altresco Offer of Proof, should be

considered only in a reopened proceeding, where the intervenors would have the opportunity

to rebut the evidence submitted CiQ... at 3).

Finally, Point of Pines asserted that nRFP #3 is the main source for the sale of the

plant's energy" CiQ... at 4). Therefore, Point of Pines claimed that n[e]ven if the RFP #3 PPA
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I
j

is not used to show need for the facility, it must be examined to make a determination as to

whether any siting of the facility will be consistent with the statutory policies" iliL. at 7).

Altresco urged the Siting Board to reject Point of Pines' Offer of Proof due to Point

of Pines' vague and unsubstantiated assertions concerning the need for new energy resources

(Altresco Rebuttal at 3). Altresco asserted that Point of Pines' characterization of the Siting

Board's Final Decision as finding need based solely on signed PPAs was flawed, and did not

recognize that the record evidence included forecasts of future Commonwealth and New

England energy requirements iliL. at 1-2). Altresco argued that in the Altresco Decision the

Siting Board made findings that support an independent determination that the proposed

Altresco facility constitutes a necessary energy supply for the Commonwealth iliL. at 2).

In response to Point of Pines' contention that if the record were reopened, the 1994

CELT Report and the 1994 BECo IRM filing should be examined, Altresco stated that Point

of Pines did not identify how these documents address the need for new energy facilities, or

their impact on the analyses and findings of the Altresco Decision iliL. at 2-3). The

Company further argued that the 1994 BECo IRM filing was not relevant to the need for new

energy resources within the Commonwealth, and therefore did not constitute a basis for

reopening the record iliL. at 3-4).

Finally, the Company provided a second affidavit from Mr. Graham, that it would

submit if the record were reopened, which concluded that load growth would increase and

require the addition of new capacity before the year 2000 iliL.).

3. Analysis

An analysis of the issues and arguments provided in the Offers of Proof and Rebuttals

must commence with a review of the Court's decision in Point of Pines v. Siting Board,

specifically with regard to the scope of the Court's directive to the Siting Board. In that

decision, the Court noted that, in the course of the Altresco proceedings, the Siting Board

"concluded that 'based on the record, the [Siting B]oard is unable to determine that the

proposed project is needed to provide a necessary energy supply for the Commonwealth prior

-74-



EFSB 91-102A Page 16

to the year 2000.''' Point of Pines v. Siting Board, 419 Mass. at 284. The Court continued,

stating that

"Even apart from the statutory requirement that the board make an independent
finding of Commonwealth need as a prerequisite to approving construction of a
facility, the [Siting B]oard's approval in this case must be set aside because,
standing alone, the [D]epartment's approval of a [PPA] does not warrant an
inference of Commonwealth need. "

Id.. at 286. As noted above, the Court then left to the Siting Board's discretion any question

concerning reopening of hearings on this matter. Id.. at 287. Thus, the Court vacated the

Siting Board's decision due to the lack of a single finding and the improper or unexplained

substitution of a proxy for that finding. Accordingly, the Siting Board finds that the scope of

the Court's directive in Point of Pines v. Siting Board is very specific and is limited to the

requirement that the Siting Board make an independent finding of need and not rely on

signed and approved PPAs to take the place of such a finding.

The Court did not indicate that this necessary finding could not be made on the

existing record. Rather, the Court acknowledged that the record in the Altresco proceeding

contained voluminous material regarding capacity and demand forecasts for the

Commonwealth and for New England. Id. at 283-284. Further the Court authorized the

Siting Board to use its discretion in determining whether this record needed to be reopened.

Therefore, the Siting Board finds that it must determine whether the existing record evidence

on which its findings of need are based remains valid and sufficient to address the Court's

directive. In order to assist him in determining whether the record evidence remained valid

and sufficient, or whether the record needed to be reopened, the Hearing Officer requested

that the parties submit Offers of Proof and Rebuttals in this proceeding.12 Here the Siting

j
~
~t,

12 As stated in n.lO, above, the Hearing Officer's request for Offers of Proof was not a
request that parties enter new evidence into the record. Rather, the Hearing Officer's
request was to identify evidence that would justify a finding by the Siting Board as to
the continued validity and sufficiency of the existing record such that the Siting Board
could respond to the Court's directive. Such an offer of proof is comparable to an
offer of proof made during a judicial proceeding that would identify evidence to allow
the presiding officer or appeals court to make a determination as to whether that

(continued...)
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Board reviews those Offers of Proof and Rebuttals, mindful that, although presented with

several other issues on appeal, the Court's only stated concern with the Altresco Decision

was with the lack of an independent finding of need and the use of PPAs to infer

Commonwealth need. 13 First, however, in light of various arguments raised by the parties

that would limit the Siting Board's options in this proceeding, the Siting Board must address

what is meant by the term "discretion" as used by the Court.

A look at pertinent case law establishes that when discretion is exercised, it cannot

lead to arbitrary action, but it also cannot lead to actions based on decisions made in a

vacuum. Discretion implies flexibility and requires judgment based on consideration of all

facts surrounding a situation. The Court has held that the term discretion when used in a

statute denotes "freedom to act according to honest judgment." Paquette v. Fall River, 278

Mass. 172, 174 (1932); Corrigan v. School Committee of New Bedford, 250 Mass. 334, 339

(1924). In Paquette, the Court noted a United States Supreme Court decision that stated

"The term discretion implies the absence of a hard-and-fast rule. The establishment of a

clearly defined rule of action would be the end of discretion, and yet discretion should not be

a word for arbitrary will or inconsiderate action. 'Discretion means a decision of what is just

and proper in the circumstances.''' Paquette, above, 278 Mass. at 174, citing, The Styria v.

Morgan, 186 U.S. 1, 9 (1902). The Siting Board, therefore, must carefully consider the

circumstances surrounding this proceeding. Further, the history surrounding the enactment

12(...continued)
information should be allowed into the record of the judicial proceeding.

13

The Siting Board notes that any evidence submitted with the Offers of Proof would
become a part of the record in this proceeding to be considered by the Hearing Officer
and staff in the preparation of a tentative decision if, and only if, a finding were made
that it was necessary to reopen the record. The Siting Board acknowledges that such a
fmding would then result in the evidence submitted being. subject to discovery,
cross-examination, and rebuttal as per the requirements of G.L. c. 30A, § 11.

While the Court did not address the issue of viability, the financiability portion of the
viability finding in the Altresco Decision included a condition requiring the submission
by the Company of signed and approved PPAs for the Altresco facility. The Siting
Board addresses this issue in Section II.C, below.

-76-



EFSB 91-102A Page 18

of our statute provides additional circumstances that must be considered. 14 The Siting

Board must then use honest judgment as to what is just and proper in deciding whether to

reopen hearings. Thus, in determining whether to exercise its discretion, the Siting Board

must consider (1) the specifics of the Court's directive in Point of Pines v. Siting Board, i.e.,

to make an independent finding of need, (2) the historical context of the Siting Board's

statutory mandate, and (3) the state of the existing record.

With regard to the historical context of the Siting Board's statutory mandate, the Siting

Board notes that it and its predecessor agency, the Siting Council, were empowered to

oversee a process whereby the Commonwealth's future energy needs would be identified

early enough so that plans to meet those needs could be approved, and actions to meet those

future needs could be taken. The parties to this proceeding may differ as to the extent and

timing of future need, but if projections of need are subject to continued evaluation, timely

action to meet those future needs may be prevented. Such possibilities were seen by the

Legislature when it first studied the problems associated with siting energy facilities.

The Massachusetts Electric Power Plant Siting Commission ("Siting Commission"),

the commission responsible for the drafting of the initial siting legislation, was concerned

that a collision of "contradictory public attitudes about electric power" could slow the orderly

development of essential power supplies. Third Re.port of the Massachusetts Electric Power

Plant Siting Commission, House No. 6190, March 30, 1973 ("Third Report").15 The Siting

Commission sought to mitigate two factors it perceived as delaying new and needed capacity:

insufficient public notice and environmental challenges. Id. at 8, 9, 15. The enactment of

Sections 69G through 69J of G.L. Chapter 164 was aimed at addressing these two concerns.

M. at 15, 20.

14

IS

The Siting Board notes that the Court has held that: "[s]tatutes are to be interpreted,
not alone according to their strict verbal meaning, but in connection with their
development, their progression through the legislative body, the history of the times,
[and] prior legislation .... " Wilcox v. Riverside Park Enterprises, Inc., 399 Mass.
533,535 (1987), quoting, Commonwealth v. Welosky. 276 Mass. 398,401 (1931).

A more complete analysis of the activities of the Siting Commission can be found in
the EEC (remand) Decision, 1 DOMSB at 246-251.
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To establish future need and ensure timely action to meet such need, G.L. c. 164,

§ 691 requires all electric companies to file long-range forecasts for the ensuing

ten-year period with respect to the power needs and requirements of their market area. With

respect to an electric utility that is required to file such forecasts, the Siting Board may

approve 11 petition to construct a facility only if it is consistent with the company's most

recently approved long-range forecast. G.L. c. 164, § 69J. Accordingly, after a Siting

Board review, consistent with the requirements of G.L. c. 164, §69J, an electric utility

proposal to construct a facility could be approved up to ten years prior to its on-line date,

assuming that the most recently approved long-range forecast for that utility indicated a need

for the facility in that year. Thus, the siting statute envisioned the approval of facilities

before a need for such facilities actually exjsted.

With respect to an electric company with no set market area, i.e., a non-utility

developer, the Siting Board has required comparable long-range forecasts of power needs and

requirements in conjunction with its petition for approval of a proposed facility. Thus, based

on the historical context of the Siting Board's statutory mandate, the Siting Board concludes

that approval of a non-utility developer's petition to construct a facility is appropriate if the

Siting Board finds that the long-range forecasts demonstrate a need for the proposed

facility. 16

The Siting Board acknowledges that future need for electric power is dependent on

numerous factors, anyone of which, if altered, could affect the ultimate timing of need.

Thus, the Siting Board now reviews the state of the existing record. As an initial matter, the

Siting Board finds that its statute requires that projections of future need must be based on

substantially accurate historical information and reasonable statistical projection methods.

G.L. c. 164, §§ 691 & 69J. In the present proceeding, the Siting Board conducted an

extensive analysis of need forecasts for the region and Massachusetts consistent with the

16 In City of New Bedford, the Court acknowledged the Siting Council's argument "that
the review format of the long-range forecast is not easily applied to a non-utility
producer." 413 Mass. at 488. The Court stated that modifications to the procedure
may be necessary to accommodate the non-utility producer but cautioned that any such
modifications "must permit a review that fulfills the statutory mandate." IlL.
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statutory guidelines that are contained in G.L. c. 164, § 69J, and the Court's directive in

City of New Bedford, above. Both Altresco and Point of Pines acknowledge that the record

on need in the Altresco Decision was sufficient and complete. In fact, both parties in their

Offers of Proof and their Rebuttals opposed reopening the record, arguing that the Siting

Board should rest on the need findings in the existing record, although they disagreed as to

whether those findings would compel the approval or rejection of the facility. The Siting

Board thus finds that the existing record on both regional and Massachusetts need is

extensive and provided sufficient evidence to support an independent finding regarding need

at the time that the Altresco Decision was issued. Therefore, as the Siting Board has

undertaken the analysis of need required under its statute and no party has identified any

information that would lead the Siting Board to conclude that the record is insufficient to do

so, the Siting Board also finds that the record evidence is sufficient to respond to the Court's

directive. Accordingly, the Siting Board now looks to the continued validity of the record

evidence.

Findings of future need that are based on such substantially accurate historical

information and reasonable statistical projection methods are not rendered inaccurate or in

violation of the statute simply with the passage of time. Consistent with its recent EEC

Decision III, issued June 27, 1995, the Siting Board finds that in an ongoing proceeding such

as this, it is only if evidence of a nature that would demonstrate that one or more factors that

affect the historical information or statistical projection methods have significantly changed,

that findings of future need based on such information or methods would be brought into

question. The Siting Board here concludes that sufficient evidence to indicate that future

projections are significantly changed must be identified before a record is reopened.

With regard specifically to the future demand for electricity, both Altresco and Point

of Pines noted that if the record were reopened, the Siting Board should consider recent

versions of the CELT report17 that are not contained in the existing record. Since the Siting

Board has concluded that the record should be reopened only if sufficient evidence has been

17 For purposes of discussion, all references to CELT reports encompass all the related
NEPOOL forecasts, including the NEPOOL Resource Adequacy Assessment.
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identified that would indicate that projections of future need have significantly changed, we

must consider whether the existence of later CELT reports constitutes such evidence. This

requires a review of our consideration of those CELT reports that are present in the record.

The Siting Board notes that all the CELT reports that were previously admitted into

the record have been subjected to numerous corrections, analyses and other manipulations by

the parties to the proceeding. Thus, the information provided in the CELT reports amounts

to a starting point for analysis, not a definitive statement as to future need. Indeed, if the

CELT reports could serve that purpose, the Siting Board's independent finding of need,

although it would still be required by the statute as the Court has indicated, would be

. superfluous. Our rejection, after a complete analysis, of the 1991 CELT Report (see, EEC

Decision, 22 DOMSC at 235-236) illustrates that CELT reports are not to be treated any

differently than any other piece of evidence that is submitted. Thus, the Siting Board has no

independent basis to conclude that more recent CELT reports necessarily provide more

accurate demand projections than earlier CELT reports.

Of those making Offers of Proof regarding the later CELT reports, only Altresco

addressed the accuracy of those reports. However, Altresco's analysis, even if assumed to

be accurate, fails to establish that an examination of more recent CELT reports is likely to

result in a substantial change in the year of need.18 Thus, no party's offer of proof

provides clear reason for the Siting Board to reopen the record, based on any expectation that

review of more recent CELT reports is likely to lead to a finding of substantially earlier or

later need.

The Siting Board finds that no party has provided any support for its conclusion that

the more recent CELT reports provide substantially different and more accurate information

or demonstrate that those CELT reports currently in the record are invalid. 19 Accordingly,

18

19

The Siting Board notes that, although Point of Pines claimed that more recent CELT
reports would demonstrate no need for the Altresco facility until well into the 21st
century, Point of Pines did not explain how these updated CELT reports would lead to
such a conclusion.

The Siting Board is unable to conclude that a later report is necessarily more accurate
based solely on its having been issued at a later time.
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the Siting Board finds that it has no basis on which to conclude that the analyses of need

based on those CELT reports that are currently in the existing record are no longer valid for

purposes of supporting a fmding of need. Further, the Siting Board has no basis on which to

conclude that the more recent CELT reports, standing alone, would better enable it to

respond to the Court's directive.

In addition to the 1994 CELT Report, Point of Pines argued that the Siting Board

should consider both the 1994 BECo IRM filing and "the relation of RFP #3 to the needs of

Boston Edison and the Commonwealth as a whole" in a reopened record on need. The Siting

Board rejects this argument. In response to the Court's directives in Point of Pines v. Siting

Board, the Siting Board here considers whether the proposed facility provides a necessary

supply of energy to the Commonwealth, without reference to existing or potential PPAs

between Altresco and any other party. This analysis is based, not on information from

individual utilities' IRM filings, but rather on projections of the energy needs for the

Commonwealth and the region as a whole. To paraphrase the Court's decision, Point of

Pines has provided no reasoned explanation as to the inferability of Commonwealth need

from BECo's need for power. See, Point of Pines v. Siting Board at 284-285.

Neither is there any reason for the Siting Board to take up the issue of BECo's RFP 3.

The timing of Commonwealth need in the aggregate is not dependent upon and will not be

affected by the disposition of the PPA between Altresco and BECo. Questions regarding the

continuing appropriateness of the PPA are properly before the Department, and it would be

improper for the Siting Board to comment upon them at this time. Consequently, the Siting

Board finds that an examination of the BECo IRM filing and issues surrounding RFP 3

would be irrelevant to the determination of Commonwealth need, and therefore would not

indicate that the Siting Board's analysis of need in the Altresco Decision is no longer valid.

Based on the above, the Siting Board finds that none of the parties has identified any

potential evidence, as requested by the Hearing Officer, that would indicate that the Siting

Board's analysis of need in the Altresco Decision is no longer valid or is based on

insufficient evidence, such that we are compelled again to revisit the issue of need. In

addition, the Siting Board finds that none of the parties has identified any other factors that
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would compel us to reopen the record. Further, the Siting Board finds that it does not have

independent general, technical or scientific facts within its specialized knowledge, as

permitted pursuant to G.L. c. 30A, § 11(5), which would lead it to determine that the

existing record is invalid or insufficient. 20

4. Findings and Conclusions

In Section I.C.3, above, the Siting Board has found that:

the scope of the Court's directive in Point of Pines v. Siting Board is very specific and

is limited to the requirement that the Siting Board make an independent finding of

need and not rely on signed and approved PPAs to take the place of such a finding

(p. 16);

it must determine whether the existing record evidence on which its findings of need

are based remains valid and sufficient to address the Court's directive (p. 16);

its statute requires that projections of future need must be based on substantially

accurate historical information and reasonable statistical projection methods,

G.L. c. 164, §§ 691 & 69J (p. 19);

the existing record on both regional and Massachusetts need is extensive and provided

sufficient evidence to support an independent finding regarding need at the time that

the Altresco Decision was issued (p. 20);

the record evidence is sufficient to respond to the Court's directive (p. 20);

20 The Siting Board notes that during the period between the issuance of the Altresco
Decision and this decision, ,the state and region did not undergo major changes in the
economy. More importantly, no party has identified any evidence that would support
a finding by the Siting Board that current economic conditions are SUbstantially
different than those that were used in the need projections in the Altresco Decision.
Accordingly, the Siring Boord has no basis on which to conclude that the introduction
of new evidence 00 need would do any more than provide an opportunity to relitigate
an issue that already bas been resolved. (Compare Eastern Energy Corporation (on
remand), above, where the Court's directive in City of New Bedford, above, required
reconsideration of two issues for which a full record had not been developed, and
where a major economic slowdown occurred during the period between EEC's initial
filing and the Court's remand decision.)
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in an ongoing proceeding such as this, it is only if evidence of a nature that would

demonstrate that one or more factors that affect the historical information or statistical

projection methods have significantly changed that findings of future need based on

such information or methods would be brought into question (p. 20);

no party has provided any support for its conclusion that the more recent CELT

reports provide substantially different and more accurate information or demonstrate

that those CELT reports currently in the record are invalid (p. 21);

it has no basis on which to conclude that the analyses of need based on those CELT

reports that are currently in the existing record are no longer valid for purposes of

supporting a finding of need (pp. 21-22);

an examination of the BECo IRM filing and issues surrounding RFP 3 would be

irrelevant to the determination of Commonwealth need, and therefore would not

indicate that the Siting Board's analysis of need in the AItresco Decision is no longer

valid (p.22);

none of the parties has identified any potential evidence, as requested by the Hearing

Officer, that would indicate that the Siting Board's analysis of need in the Altresco

Decision is no longer valid or is based on insufficient evidence, such that we are

compelled again to revisit the issue of need (p. 22);

none of the parties has identified any other factors that would compel us to reopen the

record (pp. 22-23); and

it does not have independent general, technical or scientific facts within its specialized

knowledge, as permitted pursuant to G.L. c. 30A, § 11(5), which would lead it to

determine that the existing record is invalid or insufficient (p. 23).

Accordingly, the Siting Board concludes that the existing record evidence on which its need

analyses in the Altresco Decision were based remains valid and can serve as the basis for an

independent finding of need in response to the Court's directive in Point of Pines v. Siting

Board.

As the Offers of Proof and Rebuttals provided to the Siting Board fail to identify

information that would lead the Siting Board to conclude that the existing record is either
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invalid or insufficient or that the need projections have significantly changed, the Siting

Board will not, based on conjecture and supposition, reopen the record. The Siting Board

concludes that to do so would be contrary to the Court's discussion in Paquette v. Fall River,

above, in that it would amount to an arbitrary action that is not just and proper under the

circumstances, and therefore would amount to an abuse of the discretion afforded the Siting

Board by the Court.

In making such a determination, the Siting Board is mindful of the Legislature's

concern, as expressed in the Third Report, that new and needed capacity could be delayed.

The need to plan in advance for future requirements dictates a reasonable limitation on

analysis and a move to action on that analysis at some point. Where, as here, the Court has

identified one legal error in the Altresco Decision, the Siting Board concludes that it would

be contrary to legislative intent to allow for a relitigation of issues that have already been

extensively litigated.z' Where no evidence has been identified by the parties that would

lead the Siting Board to conclude that the existing record was insufficient to address, or no

longer valid for addressing, the sole issue raised by the Court after affording all parties an

21 Had no record been developed on the issue of need, the Siting Board would have been
in a comparable position to the Department in the Court's recent decision in Boston
Edison Company v. Department of Public Utilities, 419 Mass. 738 (1995) ("BECo vs.
DPU") and would have needed to reopen the record. In that case, the Department
found it unnecessary to reopen the record to consider an offer of proof on an issue
that had not been reviewed, Le., BECo's avoided costs in light of the deferral of its
proposed generating plant. !d.., 419 Mass. at 744, 746. In contrast, as the Court has
recognized in this proceeding, the Siting Board has reviewed voluminous material
regarding capacity and demand forecasts for the Commonwealth and for New
England. As no party has identified information that would establish that the existing
record was either insufficient (as in BOCo vs. DPU) or no longer valid for purposes
of reviewing future need and responding to the Court's concern in Point of Pines y.
Siting Board, the Siting Board has exercised the discretion afforded it by the Court
and decided that to reopen the record would not be just and proper under the
circumstances surrounding this proceeding. See, Paquette v. Fall River, 278 Mass. at
172.
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opportunity to do so, the Siting Board can find no reason to further delay these proceedings

by reopening the record, and will address the Court's directive based on the existing record.22

Having determined that no evidence has been identified by the parties that would lead

the Siting Board to conclude that the existing record is either invalid or insufficient to

respond to the Court's directive in Point of Pines v. Siting Board, and having no independent

basis on which to make such a determination, the Siting Board will consider the existing

record in making its independent determination as to the need for Altresco's proposed

facility. The remaining issues raised by the parties in their Offers of Proof and Rebuttals

will be addressed in Sections II.B. and II.C., below. Before doing so, however, the Siting

Board must revisit its findings in the Altresco Decision that have been affected by the

Court's decision.

22 The Siting Board notes that its decision not to reopen the record in this case is
consistent with actions it has taken in prior cases, including its decision in the Eastern
Energy Corporation proceedings to reopen the record on the five issues identified by
the Court in City of New Bedford, above. See Section LA. and n.3, above. As noted
above, the Court's directive is significantly more limited in scope in Point of Pines v.
Siting Board than in City of New Bedford. Further, the record developed in the EEC
Decision was neither sufficient nor valid for purposes of responding to the Court's
directive in City of New Bedford. The Court's directive in that decision required
reconsideration of two issues for which a full record had not been developed in the
record on which the EEC Decision was based, i.e" the comparison of alternative
resources and the analysis of Massachusetts need. In addition, new evidence of need
was appropriate due to the major economic slowdown during the period between
EEC's initial filing and the remand proceedings in that case (see EEC Decision III,
EFSB 90-100R2, at n.33). In contrast, a sufficient record has been developed in the
Altresco proceedings to address the Court's one stated concern in Point of Pines v.
Siting Board. Further, no party has identified any information that would support a
finding by the Siting Board that current economic conditions are markedly different
than those used in the need projections in the Altresco Decision.
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II. ANALYSIS OF THE PROJECT23

A. The Final Decision in EFSB 91-102

1. Identification of Affected Findin~s

The following excerpts from the Altresco Decision constitute the Siting Board's

requirements of Altresco relative to the submission of PPAs. In that decision, the Siting

Board relied upon PPAs to demonstrate the proposed project's viability, as well as the need

for the project. In Point of Pines v. Sitin~ Board the Court did not address the Board's

reliance on PPAs in its analysis of viability. However, as the Siting Board will no longer

rely on PPAs in its determination of need, the Siting Board, as a separate matter,

reexamines, in Section II.C, below, its use of PPAs as they relate to the proposed project's

viability.

In response to the Court's directive in Point of Pines v. Sitin~ Board, the Siting Board

hereby rescinds the conditions relating to PPAs and amends its Altresco Decision by deleting

from it the following language:

Here, in light of the need for the proposed project beginning in the year 2000
on reliability grounds, the Siting Board finds that the submission of (I) a signed
and approved contract with BECo for 132 MW, or (2) signed and approved
PPAs which include capacity payments for at least 75 percent of the proposed
project's electric output, will be sufficient to establish that the proposed project
will provide a necessary energy supply for the Commonwealth. Altresco must
satisfy this condition within four years from the date of this conditional
approval. Altresco will not receive final approval of its project until it
complies with this condition. The Siting Board finds that, at such time that
Altresco complies with this condition, Altresco will have demonstrated that the
proposed project will provide a necessary energy supply for the
Commonwealth. Altresco Decision, 2 DOMSB at 106.

23 In determining whether a proposed project will provide a necessary energy supply for
the Commonwealth with a minimum impact on the environment at the lowest possible
cost, the Siting Board conducts a broad analysis addressing a number of specific
issues: (I) need for additional energy; (2) alternative project technologies; (3) project
viability; (4) site selection; (5) facility environmental impacts; (6) facility costs, and
(7) facility reliability. In this proceeding, as discussed in Section LA, above, the
Siting Board issued the Altresco Decision, which addressed these issues.
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In Section ILA.5, above, the Siting Board was unable to find need for the
proposed project prior to the year 2000. Therefore the Siting Board required
Altresco to submit signed and approved PPAs with BECo for 132 MW or
signed and approved PPAs for at least 75 percent of the proposed projects' [sic]
electric output to establish need. The Siting Board notes that in light of the
uncertainty of need in the early years of planned facility operation, it may be
difficult for the Company to market a sufficient portion of its capacity to be
financiable. Nevertheless, if Altresco complies with the condition regarding
PPAs, the Company will be able to ensure that the proposed project is
financiable. Based on the foregoing, the Siting Board finds that upon
compliance with the condition in Section ILA.5, above, Altresco will have
established that its proposed project is financiable. Id., 2 DOMSB at 141-142.

The Siting Board has found that Altresco has established that its proposed
project (I) upon compliance with the condition relative to power sales in
Section II.A.5, above, is likely financiable, and (2) upon compliance with the
above condition relative to the provision of treated effluent and potable water,
is likely to be constructed within applicable time frames and be capable of
meeting performance objectives. Accordingly, the Siting Board finds that, upon
compliance with the above conditions, Altresco will have established that its
proposed project meets the Siting Board's first test of viability. Id., 2 DOMSB
at 144.

However, the Siting Board found that submission of (I) a signed and approved
contract with BECo for 132 MW, or (2) signed and approved PPAs which
include capacity payments for at least 75 percent of the proposed project's
electric output, will be sufficient to establish that the proposed project will
provide a necessary energy supply for the Commonwealth. Id., 2 DOMSB
at 161.

In addition, the Siting Board has found that the proposed project, (1) upon
compliance with the conditions in Section II.C.2, is reasonably likely to be
financed and constructed so that the project will actually go into service as
planned, and (2) is likely to operate and be a reliable, least-cost source of
energy over the life of its PPAs. Id., 2 DOMSB at 161-162.

In order to establish that the proposed project will provide a necessary energy
supply for the Commonwealth, and that its proposed project is financiable, the
Company shall submit to the Siting Board either (1) a signed and approved
contract with BECo for 132 MW, or (2) signed and approved PPAs which
include capacity payments for at least 75 percent of the proposed project's
electrical output. Ill.., 2 DOMSC at 222.
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2. Status of Remaining Findings

In Point of Pines v. Siting Board, although presented with several issues on appeal,

the Court faulted the Siting Board only for its failure to make an independent finding of need

and its reliance on PPAs in place thereof and did not identify any other issues of concern.

The Court also did not disturb any of the subsidiary findings in the Altresco Decision except

as they relate to the issue of the independent fmding of need and the reliance on PPAs.

The findings in the Altresco Decision, beyond those identified in Section II.A.l,

above, are based on the record evidence, which the Siting Board has concluded in Sections

LC.3 and LCA, above, to be sufficient and valid. Accordingly, the Siting Board reaffirms

all of the other findings, conditions, and recommendations in the Altresco Decision and

hereby incorporates them by reference.24

B. Need Analysis

1. Introduction

As discussed in Sections II.A.I and II.A.2, above, the Court's decision in Point of

Pines v. Siting Board was limited to the findings and conditions associated with the need for

the proposed facility. Specifically, the Court's decision addressed the conditions pertaining

to the reliance on signed and approved PPAs. In the following section we review our

findings on the issue of need for Altresco's proposed project.

2. The Commonwealth's Need for Additional Energy Resources

In response to the Court's directive in City of New Bedford, the Siting Board set forth

the following standard of review for evaluating need for non-utility developers which it used

in its evaluation of need in the Altresco Decision:25

24

25

The Siting Board has included the findings relative to the issue of need from the
Altresco Decision in Appendix A to this decision.

The Siting Board notes that this standard of review would be identical for an electric
(continued...)
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Where a non-utility developer has proposed a generating facility for a number
of power purchasers that include purchasers that are as yet unknown, or for
purchasers with retail service territories outside of Massachusetts, the need for
additional energy resources must be established through an analysis of regional
capacity and a showing of Massachusetts need based either on reliability,
economic or environmental grounds directly related to the energy supply of the
Commonwealth.

Cabot Power Corporation, 2 DOMSB 241, 259 (1994) ("Cabot Power Decision"); EEC

(remand) Decision, 1 DOMSB at 423.

Therefore, in order to evaluate the need for the proposed project on reliability

grounds, the Siting Board in this proceeding reviewed forecasts of demand and supply for

both the New England region and the Commonwealth. Altresco Decision, 2 DOMSB

at 30-57, 70-88. The Siting Board review, with respect to the demand forecasts, focussed on

demand forecast methodologies and estimates of DSM savings over the forecast period. IlL.

With respect to the supply forecasts, the Siting Board review included a review of capacity

assumptions, contingency adjustments, and required reserve margin assumptions. M. The

Siting Board then reviewed forecasts of need, which are based on a comparison of the

various demand and supply forecasts. Id., 2 DOMSB at 57-61,88-92. Thereafter, the

Siting Board reviewed how transmission and air quality benefits affected need. Id.,

2 DOMSB at 92-102. The Siting Board also considered the need for the proposed project on

grounds of economic efficiency savings, including (1) the variable cost savings resulting from

inclusion of the proposed project in the NEPOOL dispatch pool, and (2) the avoided cost of

new capacity to meet identified regional need. Id., 2 DOMSB at 61-68.

Based on this extensive analysis, the Siting Board found that (I) New England will

need at least 170 MW of additional energy resources from the proposed project for reliability

purposes in the year 2000 and beyond, and at least 170 MW of additional energy resources

15(.••continued)
utility proposing to construct a facility to meet a Commonwealth need as opposed to
its own need. If such an electric utility were proposing to construct a facility to meet
its own needs, the Siting Board would only need to review that utility's most recently
approved long-range forecast. Thus, the Siting Board's need analyses for electric
utilities and non-utility developers are comparable.
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from the proposed project for economic efficiency purposes beginning in 2000 or later; and

(2) Massachusetts needs at least 170 MW of additional energy resources from the proposed

project for reliability purposes in the year 1997 and beyond. Id., 2 DOMSB at 16l.

Further, the Siting Board found that the Company's need analyses demonstrate that

Massachusetts' need for 170 MW of additional capacity will occur earlier than New

England's need for same. IQ., 2 DOMSB at 103.

The analysis by the Siting Board showed, however, that the record was unclear

regarding the ability of Massachusetts utilities to acquire surplus supplies from out-of-state

providers in years in which there is a Massachusetts deficiency of 170 MW or more and a

regional deficiency of less than 170 MW or a regional surplus. IQ., 2 DOMSB at 104.

Thus, the Siting Board concluded that there was insufficient evidence to determine that the

proposed project would be needed to provide a necessary energy supply for the

Commonwealth prior to the year 2000. Id. However, the Siting Board found that for all

years in which there will be a regional need for the proposed project, i.e., for the years 2000

and beyond, the proposed project would provide a necessary energy supply for the

Commonwealth. IQ., 2 DOMSB at 103.

The Court has acknowledged that the record in the Altresco proceeding, which the

Siting Board reviewed in reaching the conclusion that the proposed project was not needed to

provide a necessary energy supply for the Commonwealth prior to the year 2000, contained

voluminous material regarding capacity and demand forecasts for the Commonwealth and for

New England. Point of Pines v. Siting Board, 419 Mass. at 283-284. The Court has not

identified any legal flaw in the Altresco Decision other than its reliance on purchased power

agreements to demonstrate need. Further, no party challenged the finding that the

Commonwealth will have a need for an amount of capacity equal at least to that of Altresco's

proposed facility in the year 2000 and beyond. Finally, in Section n.A.2, above, the Siting

Board reaffirmed and incorporated herein all of the other findings, conditions, and

recommendations in the Altresco Decision. Therefore, Point of Pines' assertion that the

Siting Board could not conclude that the proposed project would provide a necessary energy

supply for the Commonwealth is without merit.
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Accordingly, the Siting Board finds that the existing record clearly establishes a need

for reliability purposes in the Commonwealth in the year 2000 and beyond for an amount of

capacity equal at least to that of Altresco' s proposed facility.

The Siting Board must, therefore, determine whether Altresco's proposed facility will

be available to meet that need in the year 2000. In the Altresco Decision, 2 DOMSB at 104,

125, the Company proposed an on-line date of 1996. Altresco introduced evidence in this

proceeding that established that the construction of the proposed facility would take 30

months following financial closing. No party has challenged this evidence, and no party has

identified any evidence that it would provide, were the record to be reopened, that is

contrary to such a timetable for construction. At this time, if the final Siting Board approval

is granted in August of 1995, the earliest possible date that Altresco' s proposed facility could

commence operation would be February, 1998. This assumes (1) financial closing

contemporaneous with approval, and (2) no further judicial proceedings. As it is likely that

financial closing will take a minimum of several months, and perhaps considerably longer,

the Siting Board finds that Altresco's proposed facility would be capable of commencing

operation no earlier than February, 1998, and probably not until the summer of 1998 or

later.

As noted above, Point of Pines has argued that the Siting Board cannot recognize that

the on-line date of the proposed facility has been changed without re-opening the record to

consider alternative sources of energy, environmental impacts and site selection26 using

updated information, since there has been progress in the development of BACT and

alternative sources of energy since these analyses were completed. The Siting Board rejects

this argument for the following reasons.

26 While Point of Pines asserted that the site selection process should be reexamined, it
did not give any reason for this assertion. The Siting Board notes that, unlike its
analyses of need, alternative technologies and environmental impact, the site selection
analysis addresses a purely historical and methodological issue, namely, whether
Altresco considered a reasonable range of practical facility siting alternatives in
selecting the Lynn site. Thus, the only grounds for reopening the record on the site
selection process would be the availability of new and previously unavailable
information regarding the Company's actions prior to its selection of the Altresco site.
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With regard to changes in alternative sources of energy, no new evidence has been

identified by any party that is likely to alter the Siting Board's finding that the proposed

project is superior to all alternative technologies reviewed with respect to providing a

necessary energy supply with a minimum impact on the environment at the lowest possible

cost. Altresco Decision, 2 DOMSB at 136. In addition, no party has identified any evidence

that would lead the Siting Board to conclude that new technologies exist beyond those

considered in that decision. Further, with regard to BACT development, the Siting Board

notes that the nature of BACT is that it is constantly changing. In the present case, however,

no party has identified any recent application of BACT that could be examined in a reopened

record that would lead the Siting Board to revisit its finding that the environmental impacts

of the proposed facility could be further minimized with respect to air quality consistent with

minimizing cost.

The Siting Board also notes that its statute explicitly provides for the conditional

approval of petitions to construct jurisdictional facilities. G.L. c. 164, § 69J. Such

conditions may include prerequisites for establishing viability, as well as design or mitigation

conditions related to minimizing environmental impacts. The Siting Board notes that,

whenever it exercises its statutory authority to approve the construction of a facility subject

to need or viability conditions, it accepts the continuing validity of those portions of its

analysis upon which it does not place conditions. If facilities were repeatedly refused

approval because a newer technology, which may have some marginal benefit over the

facility under review, has been developed, needed power facilities could not be approved and

constructed in a timely fashion. For this reason, the Siting Board establishes a deadline for

compliance with the conditions of such approvals.

In the Altresco Decision, the Siting Board allowed the Company four years from the

date of the conditional approval to submit signed and approved PPAs to establish the need

for the proposed project. 2 DOMSB at 222. In doing so, the Siting Board accepted the

continuing validity of its analysis of alternatives so long as Altresco complied with the

conditions of the approval regarding need for the project by December 15, 1997. The Siting

Board was fully aware that, if Altresco did not receive final approval until late 1997, the
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facility would not be constructed and operational until 2000. Thus, a delay in the project's

on-line date until 2000 is a contingency for which provision was made and accepted in the

Altresco Decision, and does not affect the continuing validity of the analysis of alternatives

or BACT conducted in that decision.

Accordingly, the Siting Board finds that, as no party has identified information that

would lead the Siting Board to conclude that its analyses of (1) alternative technologies;

(2) environmental impacts, including the use of BACT; and (3) the site selection process, are

now invalid, the Siting Board has no reason to revisit these analyses. Therefore, the Siting

Board finds that its analyses in the Altresco Decision which demonstrate that: (1) the

proposed facility is superior to all alternative technologies reviewed with respect to providing

a necessary energy supply with a minimum impact on the environment at the lowest possible

cost; (2) the environmental impacts of the proposed facility would be minimized consistent

with minimizing cost; and (3) Altresco has considered a reasonable range of practical facility

siting alternatives, remain valid if the on-line date of the proposed facility is changed from

the year 1996 to the year 2000.

3. Findings and Conclusions

In addition to the subsidiary findings on need made in the Altresco Decision and listed

in Appendix A, the Siting Board has found that:

New England will need at least 170 MW of additional energy resources in New

England for reliability purposes in the year 2000 and beyond, and at least 170 MW of

additional energy resources from the proposed project for economic efficiency

purposes beginning in 2000 or later. Id. at 161 (pp. 30-31);

Massachusetts needs at least 170 MW of additional energy resources from the

proposed project for reliability purposes in the year 1997 and beyond. Altresco

Decision, 2 DOMSB at 161 (p. 31);

(1) Massachusetts' need for 170 MW of additional capacity will occur earlier than

New England's need for the same, and (2) for all years in which there will be a

regional need for Altresco's proposed project, Le., for the years 2000 and beyond, the
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proposed project would provide a necessary energy supply for the Commonwealth.

Id. at 103, 161 (p. 31); and

the existing record clearly establishes a need for reliability purposes in the

Commonwealth in the year 2000 and beyond for an amount of capacity equal at least

to that of A1tresco's proposed facility (p. 32).

Consequently, the Siting Board finds that Altresco's proposed facility will provide a

necessary energy supply for the Commonwealth beginning in the year 2000 and continuing

thereafter.

The Siting Board has also found that:

Altresco's proposed facility would be capable of commencing operation no earlier than

February, 1998, and probably not until the summer of 1998 or later (p. 32).

Consequently, the proposed facility has the potential to commence operations at a date

earlier than the first identified year of need. The Siting Board has determined that it is

appropriate to consider need explicitly within a time frame beyond the first year of planned

facility operation. Altresco Decision, 2 DOMSB at 58. In the Altresco Decision, the Siting

Board explained that, if need has been established for the first year of operation, reviewing

need over a longer time frame helps ensure that the need will continue for a number of

years. Id. at 59. Further, if need has not been established for the first year of proposed

operation, a demonstration of need within a limited number of years thereafter may still be

an important factor in reaching a decision as to whether a proposed project should go

forward. IlL. For these reasons, the Siting Council previously approved two facilities which

had the potential to commence operations prior to the time of Commonwealth need. See,

Enron Power Enterprise Corporation, 23 DOMSC 1, at 14,49 (1991) [approval of facility

with target on-line date of 1993 based on finding of need in 1994 or 1995]; West Lynn

Cogeneration, 22 DOMSC 1 at 14, 36 (1991) [approval of facility with target on-line date of

1993 based on finding of need in 1993 or 1994].

This prior practice reflects a recognition that it may be appropriate for a facility which

will provide a necessary energy supply for the Commonwealth for most of its operational life

to begin operations before the first identified year of Commonwealth need, especially where,
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as here, the determination of need has focussed primarily on providing additional capacity for

reliability purposes. The early construction and operation of a facility may minimize its cost,

thus ensuring that it provides a necessary supply of energy for the Commonwealth at the

lowest possible cost. Alternately, the early construction and operation of a facility may make

possible the displacement or retirement of older, dirtier facilities, thus ensuring that it

provides a necessary supply of energy for the Commonwealth with a minimum impact on the

environment. Such a facility may be the cleanest, least expensive alternative for a specific

utility or municipality whose need for capacity occurs earlier than the Commonwealth's need.

Further, the Court has addressed the need for comparable treatment of non-utility and

utility proposals in its remand of the EEC Decision in City of New Bedford, 413 Mass at

488. The Siting Board has noted above that our statute allows for the approval of a utility

proposal to construct a facility as early as ten years before the need exists if such a proposal

is consistent with the utility's most recently approved long-range forecast (See Section I.C.3

above). Therefore, the Siting Board can find no inherent reason to deny Altresco approval to

construct its facility merely because its earliest date of operation might occur before, but

within a reasonable time frame of the year of the administratively-determined Commonwealth

need.

The probable on-line date of the Altresco facility precedes the administratively­

determined date of Commonwealth need by eighteen months or less. Thus, the record

establishes that the facility will provide a necessary supply of energy for the Commonwealth

for all but a small portion of its operating life. Consequently, the Siting Board finds that the

Altresco facility will provide a necessary supply of energy for the Commonwealth.

In Section ILB.2, above, the Siting Board has also found that:

as no party has identified information that would lead the Siting Board to conclude that

its analyses of (1) alternative technologies; (2) environmental impacts, including the

use of BACT; and (3) the site selection process are now invalid, the Siting Board has

no reason to revisit these analyses (p. 34); and

its analyses in the Altresco Decision which demonstrate that: (1) the proposed facility

is superior to all alternative technologies reviewed with respect to providing a
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necessary energy supply with a minimum impact on the environment at the lowest

possible cost; (2) the environmental impacts of the proposed facility would be

minimized consistent with minimizing cost; and (3) Altresco has considered a

reasonable range of practical facility siting alternatives, remain valid if the on-line date

of the proposed facility is changed from the year 1996 to the year 2000 (p. 34).

Consequently, the Siting Board here reaffirms its findings that: (1) the proposed

facility is superior to all alternative technologies reviewed with respect to providing a

necessary energy supply with a minimum impact on the environment at the lowest possible

cost; (2) the environmental impacts of the proposed facility would be minimized consistent

with minimizing cost; and (3) Altresco has considered a reasonable range of practical facility

siting alternatives.

C. Viability

1. Introduction

As set forth in Section IT.A.I, above, the Court's decision in Point of Pines v, Siting

Board relative to the use of signed and approved PPAs leads the Siting Board to reexamine

its condition relative to the viability of the proposed project. In the following section we

review our findings on the issue of the viability of Altresco's proposed project.

2. Viability of the PrQPosed Facility

The Siting Board determines that a proposed non-utility generating project is likely to

be a viable source of energy if (1) the project is reasonably likely to be financed and

constructed so that the project will actually go into service as planned, and (2) the project is

likely to operate and be a reliable, least-cost source of energy over the life of its power sales

agreements. Cabot Power Decision, 2 DOMSB at 358; Enron Power Entemrise

Comoration, 23 DOMSC 1, 89 (1991) ("Enron Decision"); Northeast Energy Associates,

16 DOMSC 335, 380 (1987). In order to meet the first test of viability, the proponent must

establish (1) that the project is financiable, and (2) that the project is likely to be constructed

within the applicable time frames and will be capable of meeting performance objectives. In
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order to meet the second test of viability, the proponent must establish (1) that the project is

likely to be operated and maintained in a manner consistent with appropriate performance

objectives, and (2) that the proponent's fuel acquisition strategy reasonably ensures low-cost,

reliable energy resources over the terms of the power sales agreements. Cabot Power

Decision, 2 DOMSB at 358; Enron Decision, 23 DOMSC at 89, Altresco-Pittsfield. Inc., 17

DOMSC 351, 378 (1988).

In the Altresco Decision, in order to evaluate the viability of the proposed facility, the

Siting Board reviewed Altresco's strategies for financing and construction of the proposed

project. Altresco Decision, 2 DOMSB at 137-144. The Siting Board then reviewed the

ability of the Company or other responsible entities to operate and maintain the proposed

facility in a manner which would ensure a reliable energy supply. Id., 2 DOMSB at

145-146. Finally, the Siting Board considered whether the applicant's fuel acquisition

strategy would reasonably ensure low-cost, reliable energy resources over the terms of the

power sales agreements for the proposed project. Id., 2 DOMSB at 146-152.

With respect to the first test of viability, the extensive analysis conducted by the Siting

Board showed that (1) Altresco had presented a number of scenarios addressing the

sensitivity of project finances to capital costs and the amount of capacity sold under

long-term contract, and that (2) the range of the assumptions submitted by Altresco,

including the base case assumptions, was reasonable and consistent with scenarios reviewed

by the Siting Council in prior decisions. Id., 2 DOMSB at 141. The results of the Siting

Board's analysis indicated that, in accordance with acceptable internal rates of return, the

proposed project would be financiable under a broad array of scenarios, but that

financiability of the proposed project could not be ensured in one low case scenario for

capacity sold under long-term contract. IQ.", 2 DOMSB at 141. The Company argued,

however, that the low case scenario for capacity was inapplicable because the proposed

Altresco facility was the sole project in BECo's RFP 3 Award Group for 132 MW. Id.,

2 DOMSB at 140.

In considering the Company's argument, the Siting Board noted that without the BECo

contract, Altresco would need to market a significant portion of its remaining capacity to be
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financiable. Id., 2 DOMSB at 141. The Siting Board further noted that it was unable to find

need for the proposed project prior to the year 2000. Id. Finally, the Siting Board

concluded that in light of the uncertainty of need in the early years of planned facility

operation, the Company might have difficulty marketing a sufficient portion of its capacity,

thereby raising a concern as to the facility's financiability. Id., 2 DOMSB at 141-142.

However, the Siting Board noted that the PPAs that were required to demonstrate need,

wouldalso be sufficient to demonstrate financiability. Id., 2 DOMSB at 142.

In reexamining this condition, the Siting Board notes that it has found in Section

II.B.2, above, that the existing record clearly establishes a need for 170 MW of additional

energy resources for reliability purposes in the Commonwealth in the year 2000 and beyond

for an amount of capacity equal at least to that of Altresco's proposed facility. In addition,

in Section II.B.2, the Siting Board found that A1tresco's proposed facility would be capable

of commencing operation no earlier than February, 1998, and probably not until the summer

of 1998 or later. Thus, the four year gap between the year of capacity need and the plant's

projected on-line date, which was the original cause of the Siting Board's concern regarding

the financiability of the proposed facility, has narrowed considerably. This change

considerably diminishes the Siting Board's concern about the financiability of the proposed

project.

Accordingly, based on the extensive analysis conducted by the Siting Board in the

Altresco Decision, the Siting Board concludes that it is likely that the Company will be able

to market a sufficient portion of the capacity of its proposed project to ensure its

financiability. Consequently, the Siting Board finds that the proposed project is financiab1e.

In the Altresco Decision, the Siting Board found that the proposed project was likely

to be constructed within applicable time frames and be capable of meeting performance

objectives upon compliance with the condition that the Company provide the Siting Board

with a signed copy of the agreement between Altresco and the Lynn Water and Sewer

Commission ("LWSC") for provision of treated effluent and potable water. Id.,

2 DOMSB at 144. As the Siting Board has found that the proposed project (1) is financiable,

and (2) upon compliance with the above condition relative to the provision of treated effluent
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and potable water, is likely to be constructed within applicable time frames and be capable of

meeting performance objectives, the Siting Board finds that, upon compliance with this

condition, Altresco will have established that its proposed project meets the Siting Board's

first test of viability.

Further, in the Altresco Decision, the Siting Board found that Altresco had established

that its proposed project meets the Siting Board's second test of viability. :Mh, 2 DOMSB

at 152. As the Siting Board has reaffirmed this finding in Section II.A.2, above, no party

has challenged this determination on appeal, and no party has identified any evidence that it

would provide, were the record to be reopened, that would counter said finding, the Siting

Board does not revisit it here.

3. Conclusions on Project Viability

The Siting Board has found that (1) upon compliance with the condition relative to the

Company's submission of a signed copy of the agreement between Altresco and the LWSC

for the provision of treated effluent and potable water, Altresco will have established that its

proposed project meets the Siting Board's first test of viability in that it is reasonably likely

to be financed and constructed so that the project will actually go into service as planned,

and (2) Altresco has established that its proposed project meets the Siting Board's second test

of viability in that it is likely to operate and be a reliable, leastcost source of energy over the

life of its power sales agreements.

Accordingly, the Siting Board finds that, upon compliance with the above condition,

Altresco will have established that its proposed project is likely to be a viable source of

energy.

D. Conclusions on the Proposed Project

Based on the record evidence developed by all parties to these proceedings, the Siting

Board has found that the Altresco facility, above, will provide a necessary energy supply for

the Commonwealth. In addition, the Siting Board reaffirmed its findings that: (1) the

proposed facility is superior to all alternative technologies reviewed with respect to providing
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a necessary energy supply with a minimum impact on the environment at the lowest possible

cost; (2) the environmental impacts of the proposed facility would be minimized consistent

with minimizing cost; and (3) Altresco has considered a reasonable range of practical facility

siting alternatives. Further, the Siting Board has found that, upon compliance with the

condition in Section II.C.2, above, Altresco will have established that its proposed project is

likely to be a viable source of energy.

Accordingly, based on the existing record as analyzed and set forth in the Altresco

Decision as amended by this decision and the condition contained herein in response to the

directive of the Court in Point of Pines v. Siting Board, the Siting Board finds that the

proposed Altresco facility will provide a necessary energy supply for the Commonwealth

with, on balance, a minimum impact on the environment at the lowest possible cost.
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III. DECISION

In Point of Pines v. Siting Board, the Court vacated the Siting Board's decision

conditionally approving the siting of Altresco's proposed facility due to the failure of the

Siting Board to make an independent finding of need for that facility. 419 Mass. at 285-287.

The Court left to the discretion of the Siting Board the determination as to whether to reopen

hearings. Id.

Based on a review of pertinent Court decisions, the Siting Board determined that such

discretion requires a review of circumstances surrounding the proceeding and the historical

context of its statute in order to identify appropriate procedures to follow to address the

Court's directive that the Siting Board make an independent finding of need. The Siting

Board determined that all parties had been provided a full opportunity to develop a record as

to the issue of need over the course of more than two years. Further, the Siting Board

determined that an extensive record on need had been developed, including a complete

analysis of regional and Commonwealth need. The Siting Board, nevertheless, provided all

parties an opportunity to address the issues as to whether that record was sufficient and

remained valid for purposes of addressing the Court's concern.

After reviewing the submissions of the parties, the Siting Board determined that the

existing record is sufficient and remains valid for purposes of making an independent finding

of need. The Siting Board, therefore, found no reason to exercise its discretion to reopen

hearings in this proceeding.

Accordingly, the Siting Board conditionally approves the petition of Altresco to

construct a 170 megawatt bulk generating facility and ancillary facilities in Lynn,

Massachusetts, subject to the following condition:

1. Altresco shall provide the Siting Board with a signed copy of an agreement between

Altresco and the LWSC for provision of treated effluent and potable water.

The Siting Board requires Altresco to comply with this condition within four years of the

Altresco Decision, i.e., by December 15, 1997. Altresco will not receive a final approval of

-101-



EFSB 91-102A Page 43

its proposed facility until such time as this condition has been met. Further, the Company is

to comply with all other conditions and requirements set forth in the Altresco Decision as

amended by Section II.A.1, above.

Robert W. Ritchie
Hearing Officer

Dated this 17th day of August, 1995
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APPENDIX A

Findings on Need

The following subsidiary findings on need were made by the Siting Board in the

Altresco Decision, 2 DOMSB 1.

The Siting Board found:

that Altresco has not established that its proposed project is needed for economic

efficiency or reliability reasons in Massachusetts through signed and approved PPAs

(p. 28);

that the reference forecast is an appropriate base case forecast for use in the analysis

of regional demand for the years 1996 through 2007 (p. 43);

that the high-low average forecast is an acceptable forecast for use in an analysis of

regional need, but does not constitute a base case forecast (p. 44)

that the end-year linear forecast is an acceptable forecast for use in the analysis of

regional demand, but may warrant adjustment to reflect a more balanced long-term

trend (p. 45);

that the linear regression forecast and the constant annual growth rate ("CAGR")

regression forecast provide acceptable forecasts for use in an analysis of regional

demand, while recognizing that the forecast methodologies are not sophisticated and

possible adjustments may be appropriate to reflect DSM trends over the forecast

period (p. 46);

that the multiple regression forecast provides an acceptable forecast for use in an

analysis of regional demand, while recognizing that the forecast methodology is not

sophisticated and that possible adjustments may be appropriate to reflect DSM trends

over the forecast period (p. 47);

that it is appropriate to adjust the 1992 CELT DSM levels in the base case (p. 50);

-i-
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that an adjustment of the 1992 CELT DSM levels by 8.4 percent of the increment

over 1991 levels represents a reasonable base DSM case for the purposes of this

review (p. 50);

that the Company's high DSM case, which is the 1992 NEPOOL base DSM case,

represents a reasonable high DSM case (p. 50);

that the base supply case, as adjusted by an additional 83 MW, represents a reasonable

base supply forecast (p. 54);

that the high supply case, as adjusted by an additional 83 MW, and further adjusted by

an additional 66 MW of the uncommitted capacity of NUG projects that are existing

or under construction, represents a reasonable high supply forecast for the purposes of

this review (p. 56);

that the low supply case, as adjusted by an additional 83 MW, represents a reasonable

low supply forecast for the purposes of this review (p. 56);

that the Company's reserve margin for the years 1998 through 2000 should be

adjusted as follows: (1) 21.5 percent for 1998; (2) 21 percent for 1999; and (3) 20.5

percent for 2000 (p. 57);

that it is appropriate to explicitly consider need for the proposed facility within the

1996 to 2000 time period (p. 59);

need for 170 MW or more of additional energy resources in New England for

reliability purposes beginning in 2000 and beyond (p. 61);

. that Altresco has established that New England would realize economic savings of a

substantial magnitude from the operation of the proposed project over the likely term

of its PPAs, and that, under future demand levels consistent with the reference

forecast, economic efficiency savings would begin to accrue on a continuous basis in

2000 or later (p. 68);

that Altresco has established that, beginning in 2000 or later, New England will need

170 MW of the additional energy resource from the proposed project for economic

efficiency purposes (p. 68);

that the Massachusetts reference forecast is an appropriate base case forecast for use in

an analysis of Massachusetts demand for the years 1996 to 2007 (p. 78);

-ii-
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that the Massachusetts linear regression forecast and the Massachusetts CAGR

regression forecast provide acceptable forecasts for use in an analysis of Massachusetts

demand, while recognizing that the forecast methodologies are not sophisticated and

that possible adjustments may be needed to reflect DSM trends over the forecast

period (p. 79);

that the Massachusetts expected value forecast is an acceptable forecast for use in an

analysis of Massachusetts demand, but should not constitute a base case forecast

(p. 80);

that the Massachusetts end-year CAGR forecast provides an acceptable forecast for use

in an analysis of Massachusetts demand (p. 81);

that (1) an adjustment of the Massachusetts base DSM forecast by 8.4 percent of the

increment over 1992 levels is reasonable for purposes of this review; (2) the

Company's Massachusetts high DSM forecast should be adjusted to represent

Massachusetts' prorated share of the 1992 CELT high DSM case, and (3) the

Company's Massachusetts low DSM forecast should be adjusted to represent

Massachusetts' prorated share of the 1992 CELT low DSM case (p. 83);

that the Company's reserve margin for the years 1998 through 2000 should be

adjusted as follows: (1) 21.5 percent for 1998; (2) 21 percent for 1999; and (3) 20.5

percent for 2000 (p. 86);

that the Massachusetts high supply forecast should be adjusted to include 30 MW of

the uncommitted capacity of NUG projects that are existing or under construction

(p. 87);

that (1) the Massachusetts base supply case represents a reasonable base supply

forecast for the purposes of this review, (2) the Massachusetts low supply case

represents a reasonable low supply forecast for the purposes of this review, and

(3) the Massachusetts high supply case, as adjusted by 30 MW of the uncommitted

capacity of NUG projects that are existing or under construction, represents a

reasonable high supply forecast for the purposes of this review (p. 87);

-iii-
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that the Company's Massachusetts supply contingency analysis provides an acceptable

basis for assessing the potential range of Massachusetts utility capacity positions that

might arise over the forecast period (po 88);

a need for 170 MW or more of additional energy resources in Massachusetts for

reliability purposes beginning in 1997 (po 92);

that the Company's need analysis, including its need forecasts and contingency

forecasts, as adjusted, for Massachusetts and New England, demonstrate that

Massachusetts' need for 170 MW of additional capacity clearly will occur earlier than

New England's need for the same (po 92);

the Company has failed to establish need for the proposed project based on

transmission system reliability grounds (po 97);

that Altresco has demonstrated that the proposed project would provide short-term

environmental benefits to Massachusetts based on reduction of air pollutant emissions

from generating units in Massachusetts (po 102);

that Altresco has not demonstrated that the proposed project would provide long-term

environmental benefits to Massachusetts based on reduction of air pollutant emissions

from generating units in Massachusetts (po 102);

that Altresco has not demonstrated a significant improvement in air quality in Lynn

due to the displacement of GE steam production (po 102); and

that Altresco has failed to establish that the proposed project is needed on

environmental grounds (po 102)0

-iv-
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APPROVED by the Energy Facilities Siting Board at its meeting of August 16, 1995,

by the members and designees present and voting. Voting for approval of the Tentative

Decision as amended: Kenneth Gordon (Chairman, EFSB/DPU); Janet Gail Besser

(Commissioner, DPU); David O'Connor (for Gloria Larson, Secretary of Economic Affairs);

Sonia Hamel (for Trudy Coxe, Secretary of Environmental Affairs); and William Sargent

(public Member). Voting against approval of the Tentative Decision as amended:

Mary Clark Webster (Commissioner, DPU).

Kenneth Gordon, Chairman

Energy Facilities Siting Board

Dated this 17th day of August, 1995
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Appeal as to matters of law from any final decision, order or ruling of the Siting

Board may be taken to the Supreme Judicial Court by an aggrieved party in interest by the

filing of a written petition praying that the order of the Siting Board be modified or set aside

in whole or in part.

Such petition for appeal shall be filed with the Siting Board within twenty days after

the date of service of the decision, order or ruling of the Siting Board, or within such further

time as the Siting Board may allow upon request flled prior to the expiration of the twenty

days after the date of service of said decision, order or ruling. Within ten days after such

petition has been flled, the appealing party shall enter the appeal in the Supreme Judicial

Court sitting in Suffolk County by flling a copy thereof with the clerk of said court.

(Massachusetts General Laws, Chapter 25, Sec. 5; Chapter 164, Sec. 69P).
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The Energy Facilities Siting Board hereby APPROVES the petition of New England Power

Company to convert the existing 69 kV supply to the Uxbridge #321 substation to 115 kV by

looping an existing 115 kV line into the Uxbridge substation, utilizing the Company's

proposed route.

I. INTRODUCTION

A. Summary of the Proposed Project and Facilities

New England Power Company ("NEPCo" or "Company") is the wholesale generation

and transmission subsidiary of the New England Electric System ("NEES"), a public utility

holding company (Post-Hearing Brief of Petitioner New England Power Company ("Brief")

at n.1). NEPCo supplies almost all of the electricity distributed by the Massachusetts

Electric Company ("MECo"), the NEBS retail subsidiary serving customers in the

Commonwealth (ill,.). New England Electric System, 18 DOMSC 229, 230 (1989).

NEPCo has proposed to convert the existing 69 kilovolt ("kV") supply to the Uxbridge

#321 substation ("Uxbridge substation") in Uxbridge to 115 kV by looping an existing 115

kV line, located within NEPCo's Millbury-Woonsocket Right-of-Way ("ROW"), into the

Uxbridge substation (Exhs. NEP-7, at 1-1; NEP-lO at 3).1 For its primary route, NEPCo

has proposed to convert two existing, 1.3 mile long, double circuited overhead 69 kV

transmission lines, which extend from the Millbury-Woonsocket ROW to the Uxbridge

substation, to 115 kV (Exh. NEP-7, at 1-1, 2-4). NEPCo has identified two alternative

routes from the Millbury-Woonsocket ROW to the Uxbridge substation including (1) two

new, 1. 8 mile long, overhead, 115 kV transmission lines that would follow a railroad ROW

and a new private ROW, and (2) two new, 1.7 mile long, underground 115 kV transmission

lines that would follow public streets and an existing private ROW (ill,. at 1-1).

In addition to the proposed 115 kV transmission lines, NEPCo has proposed to install

two new 115/13.8kV transformers, circuit breakers and associated equipment at the

Uxbridge substation (ill,. at 1-2).

The Company indicated that looping the existing 115 kV line refers to the extension of
the 115 kV line from its mainline location to the substation and then back out to the
mainline such that the 115 kV line runs through the substation (Exh. NEP-10, at 3). See
Figure 2.
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Pursuant to G.L. c. 164, § 69J, no electric company shall commence construction of a

jurisdictional energy facility (See Section I.C, below) unless a petition for approval of

construction has been approved by the Massachusetts Energy Facilities Siting Board ("Siting

Board"). In addition, in the case of an electric company which is required by G.L. c. 164,

§ 691 to file a long-range forecast with the Department of Public Utilities ("Department"),

the facility must be consistent with the electric company's most recently approved long-range

forecast. G.L. c. 164, § 69J. NEES' Massachusetts retail subsidiary, Le., MECo, is

required to make such a filing. After reviewing MECo's most recent long-range forecast

filing, the Department approved MECo's forecast. Massachusetts Electric Company,

D.P.U. 94-112 (1994).

B. Procedural History

On December 15, 1994, NEPCo filed with the Siting Board its petition to convert two

existing 1.3 mile, 69 kV, double-circuited, overhead transmission lines to 115 kV and to

upgrade related facilities as described herein. On April 3, 1995, the Siting Board conducted

a public hearing on the petition in the Town of Uxbridge. In accordance with the direction

of the Hearing Officer, NEPCo provided notice of the public hearing and adjudication. No

petitions to intervene or to participate as an interested person were submitted.

The Siting Board conducted evidentiary hearings on July 11 and 12, 1995. NEPCo

presented three witnesses: Francis R. Barys, an engineer in the Protection and Planning

Department of the New England Power Service Company ("NEPSCo"), who testified

regarding the need for the proposed facility and alternatives thereto; Mark S. Browne, a

senior engineer in the Transmission Line Engineering Department of NEPSCo, who testified

regarding cost and environmental impacts of the proposed facility; and Dr. Deborah E. Wei!,

an independent scientist employed by Bailey Research Associates, who testified regarding

electric and magnetic fields.

The Hearing Officer entered 110 exhibits into the record, consisting primarily of

NEPCo's responses to information and record requests. NEPCo entered 12 exhibits into the

record.
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NEPCo filed its Brief on August 9, 1995. The Siting Board issued supplemental

information requests to clarify the Company's responses to record requests on that same day.

The Company completed its responses to the supplemental information requests on

August 16, 1995.

C. Jurisdiction

The Company's petition is filed in accordance with G.L. c. 164, § 69H, which

requires the Siting Board "to implement the energy policies ... to provide a necessary energy

supply for the Commonwealth with a minimum impact on the environment at the lowest

possible cost," and pursuant to G.L. c. 164 § 69J, which requires electric companies to

obtain Siting Board approval for construction of proposed facilities at a proposed site before

a construction permit may be issued by another state agency.

The Company's proposal to construct a 1.3 mile, 115 kV electric transmission line

falls squarely within the second definition of "facility" set forth in G.L. c. 164, § 69G. That

section states, in part, that a facility is:

(2) any new electric transmission line having a design rating of
sixty-nine kilovolts or more and which is one mile or more in
length except reconductoring or rebuilding of existing
transmission lines at the same voltage.

The Company also proposes to install two new 115/13.8 kV transformers at the

Uxbridge substation. The third definition of facility set forth in G.L. c. 164 § 69G is

pertinent in determining whether the transformers are jurisdictional facilities. In that third

definition a facility is defined as:

(3) any ancillary structure including fuel storage facilities which
is an integrated part of the operation of any electric generating
unit or transmission line which is a facility.

In Commonwealth Electric Company, 17 DOMSC 249, 263 (1988) ("1988

ComElectric Decision"), the Energy Facilities Siting Council ("Siting Council")2 established

2 The Siting Council was the predecessor agency of the Siting Board. Chapter 141 of the
Acts of 1992 ("Reorganization Act"). The Reorganization Act maintains decisions of the
Siting Council as precedent for the Siting Board. Reorganization Act, § 46.
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a two-part standard for determining whether a structure is a facility under the third definition

of facility set forth in G.L. c. 164, § 69G. In that case the Siting Council determined that a

structure is a facility if (1) the structure is subordinate or supplementary to a jurisdictional

facility, and (2) the structure provides no benefit outside of its relationship to the

jurisdictional facility. IQ.

With regard to the first part of the definition, the transformers are clearly subordinate

to the proposed transmission line.3

With regard to the second part of the definition, the Company asserted that the

transformers would provide benefit independent of the proposed facilities (Exh. HO-N-7;

Tr. 1, at 67-68; Brief at n.3). The Company stated that, even without installation of the

proposed transmission line, replacement of the two transformers at the Uxbridge substation

with increased transformer capacity is necessary to provide firm capacity for the Uxbridge

substation load (Exh. HO-N-7). The Company explained that each of the existing

transformers will exceed its summer emergency capability with the outage of either

transmission line or the other transformer at the Uxbridge substation (id.; Exh. HO-N-15).

See Section ILA.3, below.

The Siting Board accepts the Company's argument that increased transformer capacity

is necessary to provide firm capacity for the Uxbridge substation load. The need for

increased transformer capacity, however, does not create a situation in which every option to

meet that need would necessarily provide a benefit outside of the relationship of that option

to the jurisdictional facility. The Siting Board notes that the proposed transformers, which

would step voltage down from 115 kV to 13.8, could not be used at the Uxbridge substation

without the installation of a 115 kV transmission line to the substation. Therefore, the

proposed 115/13.8 kV transformers would not be capable of providing a benefit outside of

their relationship to the proposed transmission line.

~
1
j

3 The Company stated that the transformers may be considered supplementary to the
proposed transmission line due the relationship of the transmission line to the
transformers -- transformers step down the voltage of the power delivered via the
transmission line so that the power can be delivered at a distribution voltage level (Exh.
HO-N-17). The Company defined supplementary as "something that makes an addition"
(Exh. HO-N-17).
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Accordingly, pursuant to the definition of facility set forth in the 1988 ComElectric

Decision, the Siting Board fmds that the proposed 115/13.8 kV transformers are facilities

within the meaning of the third definition of facility in G.L. c. 164, § 69G.

D. SCQ1>e of Review

In accordance with G.L. c. 164, § 69H, before approving an application to construct

facilities, the Siting Board requires applicants to justify facility proposals in three phases.

First, the Siting Board requires the applicant to show that additional energy resources are

needed (see Section ILA, below). Next, the Siting Board requires the applicant to establish

that its project is superior to alternative approaches in terms of cost, environmental impact,

reliability, and ability to address the previously identified need (see Section II.B, below).

Finally, the Siting Board requires the applicant to show that its site selection process has not

overlooked or eliminated clearly superior sites, and that the proposed site for the facility is

superior to a noticed alternative site4 in terms of cost, environmental impact, and reliability

of supply (see Section III, below).

4 When a facility proposal is submitted to the Siting. Board, the petitioner is required to
present (1) its preferred facility site or route, and (2) at least one alternative facility site
or route. These sites and routes often are described as the "noticed" alternatives because
these are the only sites and routes described in the notice of adjudication published at the
commencement of the Siting Board's review. In reaching a decision in a facility case,
the Siting Board can approve a petitioner's preferred site or route, approve an alternative
site or route, or reject all sites and routes. The Siting Board, however, may not approve
any site, route, or portion of a route which was not included in the notice of adjudication
published for purposes of the proceeding.
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II. ANALYSIS OF THE PROPOSED PROJECT

A. Need Analysis

1. Standard of Review

In accordance with G.L. c. 164, § 69H, the Siting Board is charged with the

responsibility for implementing energy policies to provide a necessary energy supply for the

Commonwealth with a minimum impact on the environment at the lowest possible cost.

In carrying out this statutory mandate with respect to proposals to construct energy facilities

in the Commonwealth, the Siting Board evaluates whether there is a need for additional

energy resources5 to meet reliability, economic efficiency, or environmental objectives. The

Siting Board must find that additional energy resources are needed as a prerequisite to

approving proposed energy facilities.

2. Description of the Existing System

The Company indicated that the Uxbridge Power Supply Area ("PSA") is supplied by

three bulk transmission substations -- the Uxbridge substation," the Whitins Pond substation

in Northbridge and the Depot Street substation in Milford (Exh. HO-N-19; Brief at 7). The

Uxbridge substation is supplied at 69 kV from the Millbury #1 substation ("Millbury

substation") in Millbury via two 69 kV transmission lines, the K-ll and L-12lines, which

extend along NEPCo's existing Millbury-Woonsocket ROW (Exhs. NEP-lO, at 2; NEP-7

at 2-4). Two 69 kV tap lines, the K-llT and L-12T lines, connect the K-ll and L-12lines

to the Uxbridge substation along a 1.3 mile ROW known as the Uxbridge spur (Exh. NEP-7,

at 2-1,2-2, 3-3). See Figure 1. The K-ll/K-llT and L-12/L-12T lines are supported on a

single line of double circuit steel towers for the entire distance of 12.4 miles from the

5

6

In this discussion, "additional energy resources" is used generically to encompass both
energy and capacity additions, including, but not limited to, electric generating
facilities, electric transmission lines, energy or capacity associated with power sales
agreements, and energy or capacity associated with conservation and load management
("C&LM").

The Uxbridge substation serves load in Uxbridge, Millville, and parts of Blackstone,
Douglas, Northbridge and Sutton, Massachusetts (Exh. NEP-lO, at 2).
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Millbury substation to the Uxbridge substation (Exh. NEP-lO, at 3). Two 69/13.8 kV

transformers at the Uxbridge substation step the power down from 69 kV to 13.8 kV

(Exh. NEP-7, at 2-1). The Company indicated that there are also two 13.8 kV distribution

lines on single poles that extend along the Uxbridge spur ROW fuL. at 3-16; Tr. 1, at 97).

The Company stated that prior to 1990, the Uxbridge substation was supplied by both

the Millbury substation and Narragansett Electric Company's Woonsocket, Rhode Island

substation ("Woonsocket substation") via the K-11/K-llT and L-12/L-12T lines, with half

the load being served by each substation (Exh. NEP-7, at 2-1,2-2; Tr. 1, at 35). The

Company explained that in 1990, the 115/69 kV transformer at the Woonsocket substation

failed and the supply to the Uxbridge substation was changed to its present configuration

(Exhs. NEP-7, at 2-1; HO-N-lOb).7 The Company asserted that in 1990 the present

configuration was the only course available to maintain two 69 kV supplies to the Uxbridge

substation and that there were no alternative sources that could have been immediately

utilized to supply the Uxbridge substation (Exh. NO-N-26).

The Company stated that the Millbury-Woonsocket ROW also is occupied by two 115

kV transmission lines, the Q-143 and R-144 lines, which connect Millbury and Woonsocket

substations and extend south to a substation in Providence, Rhode Island (Exhs. NEP-7,

at 2-4; HO-RR-3b; Brief at 7). The Company noted that the Whitins Pond substation is

served by the Q-143 line (Exh. HO-N-11b).8.9 The Company indicated that, in addition to

supplying area loads, the Q-143 and R-144 lines provide a valuable bulk power transfer path

7

8

9

The Company indicated that although the K-ll and L-12 lines extend between the
Woonsocket and Millbury substations, the K-11line is open and there is an open
switch on the L-12 line between the tap point and the Woonsocket substation
(Exh. NEP-7, at 2-2).

The Company noted that the Whitins Pond substation is located between the
Millbury and Uxbridge substations; there are no transmission or
subtransmission lines connecting the Whitins Pond and Uxbridge substations
(Exh. HO-N-llb). Distribution feed ties which link the two substations are
normally open fuL.}.

The Q-143/R-144 lines also supply two substations in Providence, Rhode Island
(Exh. HO-RR-3b, attach.; Brief at 7).
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to the central Massachusetts areas from the southeast Massachusetts/Rhode Island region

(Exhs. HO-A-16; HO-A-19).

The Company also noted that the Depot Street substation is located seven miles to the

northeast of the Uxbridge substation and is served by two 115 kV transmission lines that

extend between the Millbury substation and the Medway substation in Medway

(Exhs. NEP-7, at 2-1,2-4; HO-N-14a). Two 13.8 kV subtransmission lines, designated as

the 7U and 8U lines, connect the Uxbridge substation and the Depot Street substation

(Exhs. NEP-7 at 2-4; NEP-lO, at 2).10 See Figure 1.

3. Reliability of Supply

The Company asserted that the proposed project is needed in order to provide a

reliable supply of electricity to the area served by the Uxbridge substation (Exh. NEP-7,

at 2-1). The Company identified two problems with the present supply to the Uxbridge

substation such that the existing supply configuration does not meet the reliability criteria of

the Company fuL.; Exh. NEP-10, at 2-3). The Company stated that the current demand from

the Uxbridge area exceeds the firm capability of equipment under contingency conditions

(id.). The Company further stated that the location of the two transmission lines serving the

Uxbridge substation on a single line of double-circuit towers makes both lines susceptible to

a simultaneous fault which would result in an outage for the customers served by the

Uxbridge substation (id.).

In this Section, the Siting Board first examines the reasonableness of the Company's

system reliability criteria. The Siting Board then evaluates: (1) whether the Company uses

reviewable and appropriate methods for assessing system reliability based on load flow

analyses; (2) whether existing and projected loads, under certain contingencies, exceed the

Company's reliability criteria, thereby requiring additional energy resources;~d (3) whether

acceleration of C&LM programs could eliminate the need for such additional energy

resources.

10 The 7U line supplies a distribution substation in Milford and the 8U line supplies the
Mendon #332 substation, which is a distribution substation in Mendon (Exh. NEP-lO,
at 2).
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a. Reliability Criteria

In regard to reliability objectives, the Company described three classes of service

reliability and system design criteria applicable to the classes of transmission and distribution

found in the proposed project area (Exh. NEP-7, app. B-2). First, with regard to reliability

of service to customer load, the Company indicated that the indices of the level of service

reliability are frequency and duration of customer outages M.,., sec. 2.5). The Company

stated that its system design criteria for firm supply require that, in the event of the outage of

anyone major facility, the remaining system must be capable of serving the customer load

within a time period no longer than that required for automatic switching fuL.). The

Company's system design criteria require that "nonfirm peak load in a contiguous area ...

not exceed 30 MW" and that "a 3-hour outage once in three years, or a 24-hour outage once

in ten years ... not [be] exceeded for load above 20 MW" M.,., sec. 2.5.1).

The system design criteria also require that "the development of supply facilities

should preclude equipment loadings above emergency capabilities, and voltage regulations

beyond acceptable limits" M.,., app. B-2; Exh. NEP-IO, at 2-3). Specifically, emergency

equipment capabilities must not be exceeded for the loss of a transformer or the loss of an

overhead line (Exh. NEP-7, app. B-2, sec. 2.3),'1

Second, the Company indicated that the system design criteria provide

that:

simultaneous outages of both circuits on overhead double circuit structure may
result in the loss of an entire area load, but ... it is reasonable to assume that
both circuits will not be permanently faulted, and that at least one circuit can be
restored to serVice quickly by a successful reclosure (Exh. HO-N-13a).

In order to conform to the above assumption, the Company stated that the system should be

designed so that both circuits will not be permanently faulted (Brief at 10, citing,

Exh. HO-N-13a).

Third, the Company indicated that maintaining the availability of bulk power transfer

capability, such as that provided by the Q-143 and R-144 lines, also is a reliability factor

11 The Company indicated that acceptable limits on voltage fluctuation are ten percent for
normal and 15 percent for emergency conditions (Exh. NEP-7, App. B-2, sec. 2.4).
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when designing facilities that may affect such availability (Exhs. HO-A-16; HO-A-19).J2

The Company did not provide reliability criteria, based on the level of bulk power transfer

operations or other indicators, that justify particular reliability levels for bulk power

corridors.

The Company indicated that its present service reliability criteria were established in

1975, in order to minimize overall cost of supply while maintaining service reliability

(Exh..HO-N-13c)Y The Company indicated that the current reliability standards of four

other utilities provide for a threshold for firm supply in the range of its 30 MW level

(Exh. HO-N-28)Y

The Siting Council consistently found that if the loss of any single major component of

a supply system would cause significant customer outages, unacceptable voltage levels, or

thermal overloads on system components, then there is justification for additional energy

resources to maintain system reliability. New England Power Company, 21 DOMSC 325,

339 (1991) ("1991 NEPCo Decision"); Middleborough Gas & Electric Department, 17

DOMSC 197, 206-219 (1988); Holyoke Gas and Electric Department, 3 DOMSC 1, 7

(1978).

With respect to the specific load levels reflected in the Company's reliability criteria

for area loads, the Company has provided a summary of the reasons for its establishing the

firm supply threshold of 30 MW and, in addition, has provided comparable reliability

12

13

14

The Company explained that facilities that supply area loads, such as tap or
loop extensions, can increase the exposure of bulk power transfer lines to
outage contingencies (Exh. HO-A-19).

The Company stated that a study completed in 1975 concluded that increasing the
normal maximum loading on 15 kV feedersand.increasing the.firm supply threshold
to distribution substations from 5 MW to 30 MW would reduce overall costs by over
40 percent (Exh. HO-N-13c). The Company added that the study also determined that
existing levels of customer service could be maintained by installing automatic
sectionalizing devices on each 15 kV distribution feeder (ill,.).

The Company noted that the threshold for firm supply is: (1) 25 to 30 MW for
Boston Edison; (2) 30 MW for Northeast Utilities and Public Service of New
Hampshire; and (3) 40 to 45 MW for Pennsylvania Power and Light (Exh. HO-N-28).
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standards of other utilities serving the Northeast. Although the record in this case does not

address the factors that support its use of a firm supply threshold of 20 MW where longer

outages have been experienced, the Siting Council has previously held, in a review of a

transmission line proposed by the Company, that "the approach of establishing a threshold

for firm supply based on the size of contiguous load, with a lower threshold where outage

experience gives rise to customer dissatisfaction, is reasonable. ,,15 1991 NEPCo Decision,

21 DOMSC at 339. Consequently, the Siting Board finds that the Company's criteria

regarding firm service to area loads are reasonable.

With respect to the Company's criterion regarding simultaneous loss of overhead

double-circuit lines, the Siting Board notes that concern about such a loss is warranted if the

need for a two-line supply is clear, ~, if the lines provide a needed firm capability or if

the combined capacity of the lines is needed to meet peak load under normal operations. The

criterion may be inappropriate, however, if the need for a two-line supply is clearly

unsupported based on the Company's other reliability criteria. Thus, the Siting Board finds

that the Company's criterion regarding simultaneous loss of overhead double-circuit lines is

reasonable, provided that said criterion is considered in conjunction with other reliability

criteria of the Company that relate to the need for two lines.

With respect to the Company's identification of bulk power transfer capability as an

additional reliability factor in the design of system modifications that may affect such

capability, the Siting Board agrees that bulk power transfers can be essential for avoiding

significant customer outages, unacceptable voltage levels or thermal overloads. Absent more

specific criteria, however, it is unclear whether and how the Company considers indicators of

the importance of such transfers -- for example the purpose of the transfers or thresholds as

to the size or frequency of transfers -- in applying particular reliability standards. Further, it

is unclear whether the reliability standard to be applied for ·bulk power transfers which

exceed the threshold or other indicator of importance is the same as, or more or less

stringent than, the reliability standard to be applied for serving area loads that exceed

15 In that review, the Siting Council found that the Company's reliability criteria,
including both the 30 MW and the 20 MW criteria, were reasonable. 1991 NEPCo
Decision at 339.
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particular thresholds. In future reviews where the reliability of bulk power transfer

capability is a factor, applicants will be required to identify quantitative or other specific

criteria that allow the importance of such capabilities to be established on a case-specific

basis.

Accordingly, based on the foregoing, the Siting Board finds that the Company's

reliability criteria are reasonable for purposes of this review.

b. Load Forecasts

i. Description

For the Uxbridge PSA, the Company provided information regarding historical

system-coincident peak demand for 1980 through 199416 and forecasted base-case and high­

case system-coincident peak demand for the years 1995 through 2013 (Exh. HO-N-lb). The

Company stated that its PSA forecasts are statistical forecasts of seasonal system-coincident

peak demand that are used for purposes of system transmission and area supply planning

(Exh. HO-N-la).

The Company indicated that the PSA forecasts are developed by allocating to the PSA

its proportional share of the long-term load forecast of MECo peak demand, developed in the

Companies' Integrated Resource Plan ("IRP") fu!..,.). Specifically, the Company projects

allocated PSA load by (1) regressing historical coincident PSA peaks for both summer and

winter against the historical peak for MECo, and (2) applying coefficients from the

regressions to the IRP forecast of MECo seasonal peak (ill.). The Company added that the

PSA forecast is then (1) calibrated so that the growth of the sum of the PSAs matches the

MEeo IRP forecast, and (2) adjusted to reflect the gain or loss of large customers or other

events which are not reflective of the historical pattern of the PSA load (ill...). The Company

noted that, in order to reflect-uncertainties inherent in system-coincident and peak-day

weather, a high-case forecast of seasonal peaks is also developed for each PSA by adding

two standard errors of the regression to each year's base case PSA forecast fu!..,.).

16 NEPCo indicated that the seasonal coincident historic peaks attributed to a PSA are
calculated as the total of meter readings at substations within the PSA
(Exh. HO-N-la).
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The Company also provided Uxbridge substation loads coincident with the system

peak for the years 1988 through 1994 (Exh. HO-N-3).17 The Company indicated that the

Uxbridge substation load, coincident with system peak, was 23.5 MW in 1993 and 19.4 MW

in 1994 fuL.).18 The Company explained that the PSA is the smallest unit for which

forecasts are developed and that it does not prepare separate forecasts of load growth at

specific distribution substations (Exh. HO-N-2b, 2c). However, the Company estimated that

the Uxbridge substation accounts for approximately 11 percent of the combined load of the

Uxbridge and Webster PSAs, based on its historical percentage of 8.4 percent to 11.3

percent over the 1988 to 1994 time period (Exhs. NEP-7, revised app. B-1; HO-N-3).19

11. Analysis

In forecasting load for the Uxbridge substation, the Company first prepared the PSA

forecast and then derived the Uxbridge substation forecast from the PSA forecast, based on

the historical relationship of Uxbridge substation peak to the PSA peak. In presenting its

PSA forecast, the Company adequately explained its derivation of historic trends in order to

prorate the MECo system forecast into separate PSA forecasts. While the Company

described certain PSA-specific adjustments that would be applied to the PSA forecast, the

Company did not provide a systematic methodology for the adjustment of the PSA forecast

either to account for PSA-specific information, or to conform to the system forecast. Thus,

the Company relied on both quantitative and judgmental techniques in its forecast of PSA

load growth.

~
1,

17

18

19

The Company indicated that the Uxbridge substation, coincident with system peak,
load ranged from 1'7.0 MW to 23.5 MWduring the 1988 to 1994 period (Exh. HO-N­
3).

The Company noted that the non-coincident 1994 summer peak at the Uxbridge
substation reached 29.6 MW (Exh. HO-N-15).

The company indicated that until 1993 the Uxbridge area was included in the Millbury
PSA (Exh. HO-N-lc). In 1993, the Millbury PSA was separated into the Uxbridge
PSA and the Webster PSA (illJ.
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In an earlier review of a transmission line proposed by the Company, the Siting

Council stated that, in future facility reviews, where a company projects load growth for a

portion of its service territory, the Siting Council will require such company to use

quantitative techniques, where sufficient data is available, or other systematic techniques, and

to document all pertinent assumptions to support the allocation of system-wide growth to

service areas and to individual substations within the service areas. 1991 NEPCo Decision,

21 DOMSC at 344.

Here, the Company has relied on quantitative techniques with adjustments for

forecasting load at the PSA level, and has provided a reasonable explanation for its

estimation of load growth at the substation level, based on the PSA forecast. Further, as will

be discussed in Section ILA.3.c.i, below, the proposed facilities are needed based on existing

load levels. Accordingly, for purposes of this review, the Siting Board finds that the

Company's load forecast methodology is reasonable and acceptable.

c. Contingency Analysis

In this Section, the Siting Board considers whether there is a need for additional

energy resources based either on (1) the Company's reliability criteria with regard to

equipment loadings, or (2) its reliability criteria with regard to double circuit outages.

I. Exceedance of Firm Capability of Equipment

The Company asserted that under 1993 summer peak load and foreseeable

contingencies, existing facilities would be loaded in excess of summer emergency capabilities

(Exhs. HO-N-6; HO-N-15). In support of its assertion, the Company provided a set of load

flow analyses, based on 1993 and 1994 system-coincident peak loads at the Uxbridge

substation, to simulate system operation under normal conditions and with each major

component out of service (Exhs. HO-N-14; HO-N-15). The proposed facilities were not

included in this set of load flow analyses (Exhs. HO-N-14; HO-N-15). As the basis for

assessing system adequacy, the Company explained that these load flow diagrams identify

system problems such as equipment loading above designated ratings for emergency

conditions and voltage below designated minimum levels (Exhs. HO-N-14; HO-N-15).
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The Company provided the summer emergency capabilities of equipment serving the

Uxbridge substation load as follows: (1) the K-ll/llT and L-12/12T transmission lines,

18 megavo1tamperes ("MVA"); (2) transformer Tl, 25.9 MVA; and (3) transformer T6,

18.2 MVA (Exh. HO-N-12). The Compl!l1y provided load flow analyses, assuming the 1993

summer peak load of 23.5 MW and the 1994 summer peak load of 19.4 MW, for the outage

of each of the existing 69 kV transmission lines and transformers with normal load operation

on the distribution system (Exhs. HO-N-14b to 14e; HO-N-15b to 15e). In addition, the

Company provided a second set of load flow analyses for 1993 and 1994 summer peak loads

under the same contingencies, assuming an alternative operating configuration for the

distribution system ("alternative distribution configuration") (Exhs. HO-N-15g to 15k;

HO-N-29a to 2ge). The Company explained that, under peak load conditions, it currently

uses the alternative distribution configuration in order to prevent overloading on the 7U and

8U distribution lines in the event of an outage of the K-ll/11T or L-12/12T lines (Exh. HO­

N_15).20

With normal load operation of the distribution system,21 the Company's load flow

analyses demonstrate exceedances of equipment capabilities under 1993 summer peak load as

follows: (1) the outage of the L-12/12T transmission or the Tl transformer would cause the

K-11 line to be loaded at 18.7 MVA, the K-11T line to be loaded at 18.4 MVA and the T6

transformer to be loaded at 18.3 MVA22; (2) the outage of the K-11111T transmission line

20

21

22

The Company indicated that the alternative distribution configuration would involve
switching a large industrial customer from the 7P line, which normally supplies a
distribution substation and said large industrial customer, to the 8U line in order to
prevent an overload of the 7P line (Exh. HO-N-15e). In addition, the Company
indicated that it would open the 7U and 8U lines between the Uxbridge and Depot
Street substations in order to supply the Mendon #332 substation exclusively from the
Uxbridge substation (Exh. HO-N-15),

The Company indicated that the 7U and 8U lines are not opened between the
Uxbridge substation and Depot Street substation under normal load operation of the
distribution system (Exh. HO-N-15b through 15e).

Under this contingency, loadings would be 3.9, 2.2, and 0.5 percent above emergency
capabilities for the K-11 line, K-11T line and transformer T6, respectively
(Exhs. HO-N-12; HO-N-15b, 15d; Tr. 1 at 52-56).
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or the T6 transformer would cause the L-12 line to be loaded at 18.7 MVA and the L-12T

line to be loaded at 18.3 MVA23 (Exh. HO-N-15b to l5e; Tr. 1, at 52-56). The Company

indicated that there are no equipment overloads under 1994 summer peak load of 19.4 MW

and the aforementioned operating conditions (Exh. HO-N-14c).

With the use of the alternative distribution configuration, the Company indicated that

exceedances of emergency summer capabilities would be greater during peak load conditions

for the Uxbridge substation and the Depot Street substation (Exh. HO-N-15). The Company

provided load flow analyses assuming the 1993 summer peak load of 23.5 MW, the outage

of each of the 115 kV transmission lines and transformers, and the alternative distribution

configuration (Exh. HO-N-15h to 15k). These load flow analyses demonstrate that (1) the

outage of the L-12112T transmission line or the Tl transformer would cause the K-ll line to

be loaded at 30.0 MVA, the K-llT line to be loaded at 29.1 MVA and the T6 transformer

to be loaded at 29.0 MVA,24 and (2) the outage of the K-lll1lT transmission line or the T6

transformer would cause the L-12line to be loaded at 29.9 MVA, the L-12T line to be

loaded at 29.1 MVA and the Tl transformer to be loaded at 28.9 MVA25 (Exh. HO-N-15h

to 15k; Tr. 1, at 52-56).

The Company stated that under the alternative distribution configuration and the

aforementioned contingencies, equipment loadings also exceeded emergency ratings under the

1994 peak load of 19.4 MW (Exh. HO-N-29). In support, the Company provided load flow

analyses which demonstrate that: (1) the outage of the L-12/l2T transmission line or the Tl

transformer would cause the K-llline to be loaded at 25.9 MVA, the K-llT line to be

23

24

25

Under this contingency, loadings would be 3.9 and 1.7 percent above emergency
capabilities for the L-ll line and L-llT line, respectively (Exhs. HO-N-12; HO-N­
15c, l5e; Tr. 1 at 52-56).

Under this contingency, loadings would be 66.7,61.7 and 59.3 percent above
emergency capabilities for the K-llline, K-llT line and transformer T6, respectively
(Exhs. HO-N-12; HO-N-15h; HO-N-15j; Tr. 1, at 52-56).

Under this contingency, loadings would be 66.1, 61.6 and 11.6 percent above
emergency capabilities for the L-12 line, L-12T line and transformer T1, respectively
(Exhs. HO-N-12; HO-N-15i; HO-N-15k; Tr. 1, at 52-56).
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loaded at 25.1 MVA and the T6 transformer to be loaded at 25.0 MVA,26 and (2) the

outage of the K-ll/11T transmission line or the T6 transformer would cause the L-12 line to

be loaded at 25.9 MYA and the L-12T line to be loaded at 25.1 MVA (Exh. HO-N-29; Tr.

1, at 52-56).1:1 The loading on the Tl transformer would be 25.0 MVA, 96 percent of its

emergency summer capability (Exh. HO-N-29).

The Company stated that the maximum safe loading level at the Uxbridge substation,

assuming the alternative distribution configuration, is 12.5 MW (Exh. HO-RR-2). The

Company provided load flow analyses, assuming a 12.5 MW load and the alternative

distribution configuration, which demonstrated that under the contingency of losing the K-Il

or L-12 transmission lines or the Tl or T6 transformers, remaining equipment would be

loaded to 98 percent of its summer emergency capability (Exh. HO-RR-2b to 2e). In

addition, the Company provided load flow analyses, assuming a 13.0 MW load and the

aforementioned conditions, which demonstrated that under said contingencies, remaining

equipment would be loaded to 101 percent of summer emergency capabilities

(Exh. HO-RR-2f to 2j).

The Company stated that under contingency conditions, 5.6 MW of the Uxbridge

substation load could be transferred to adjacent substations through distribution feeder ties

(Exh. HO-RR-5). However, the Company stated that, even with such a transfer, equipment

loadings would exceed summer emergency capabilities at the 1994 summer peak load level of

19.4 MW under certain contingencies (Exh. HO-N-25).28

26

27

28

Under this contingency, loadings would be 43.9, 39.4, and 37.4 percent above
emergency capabilities for the K-ll line, K-llT line and transformer T6, respectively
(Exhs. HO-N-12; HO-N-29b; HO-N-29d; Tr. 1, at 52-56).

Under this. contingency, loadings would be 43.9 and 39.4 percent above emergency
capabilities for the L-12 line and L-12T line, respectively (Exhs. HO-N-12; HO-N­
29c; HO-N-2ge; Tr. 1, at 52-56).

The Company provided a load flow analysis, assuming the loss of both the K-ll111T
and L-12/12T lines and an Uxbridge substation load of 19.4 MW, which demonstrated
that the load on the 7U line would exceed its summer emergency capability and the
8U line would be loaded to 98 percent of its summer emergency capability
(Exh. HO-N-25).

-130-



EFSB 94-1 Page 18

In its load flow studies, the Company consistently related its assumptions and

conclusions to its reliability criteria. The Siting Board finds that the Company used

reviewable and appropriate methods for assessing the reliability of supply based on load flow

analysis.

Further, the Siting Board fmds that the Company's load flow analyses demonstrate

that under 1994 peak load conditions, each of four contingencies -- the loss of the K-ll/llT

transmission line, the L-12/12T transmission line, the Tl transformer, and the T6

transformer -- would cause remaining equipment to be loaded above emergency summer

capabilities. The Siting Board, therefore, finds that the supply to the Uxbridge substation

currently does not meet the Company's reliability criteria in the event ofthe.loss of the

K-I1/11T transmission line, the L-12/12T transmission line, the T1 transformer, or the T6

transformer. Consequently, the Siting Board fmds that there is a need for additional energy

resources based on the Company's reliability criteria with regard to equipment loadings.

n. Double Circuit Outage

The Company asserted that providing firm supply to the Uxbridge substation in the

form of two adequate supplies is justified based on past outage experience and the

Company's commitment to providing reliable electrical service to the customers supplied

from that substation (Exh. HQ-RR-16). The Company stated that its Guide for Area Supply

Planning specifies that, to avoid the problem of simultaneous outage of both circuits on

overhead double circuit structures which could lead to the loss of an entire area load, the

system should be designed so that both circuits will not be permanently faulted at the same

time (Brief at 10, citing, Exh. HO-N-13a). The Company further indicated that, as a result

of the loss of the Woonsocket transformer in 1990, the 69 kV supply configuration to the

Uxbridge substationllaslleen. diminished and the exposure of the remaining supply to a

double circuit outage has become unacceptable based on the Company's reliability criteria

(Exh. HO-N-8a).

The Company explained that the K-I1/llT and L-12112T transmission lines extending

from the Millbury substation, which are Uxbridge substation's only supply source under the

current supply configuration, are supported on a single line of double circuit steel towers for
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their entire length of 12.4 miles between Millbury and Uxbridge substations (Exhs. NEP-7,

at 2-1; NEP-10, at 3). The Company noted that on February 16, 1990, there was a

permanent double circuit outage of the K-ll and L-12 lines due to lightning that resulted in

the loss of supply to the Uxbridge substation and a customer outage lasting seven hours

(Exh. HO-N-8a).29 The Company maintained that the proposed project would decrease the

risk of double circuit outages by 89 percent (Exh. HO-RR-16).

Based on the Company's record of supply system outages since 1990, including a

seven-hour outage in 1990, the Siting Board agrees it is reasonably likely that a double

circuit outage could occur, resulting in the loss of supply to the Uxbridge substation.

Further, based on the double-circuit outage criteria as set forth by the Company, the present

supply system does not meet the Company's reliability criteria relative to overhead double

circuit structures.

However, the Siting Board found in Section ILA.3.a, above, that the Company's

criterion regarding simultaneous loss of overhead double-circuit lines should be considered in

conjunction with any other reliability criteria of the Company that relate to the need for two

lines. We note that, because the Uxbridge substation load has reached 20 MW,30 the

Company's criteria related to providing firm supply to contiguous load of 20 MW or more is

potentially applicable.

The Company's Guide for Area Supply Planning states that changes to the supply

system can be justified if a three-hour outage once in three years or a 24-hour outage once in

ten years is exceeded if the load served is at least 20 MW (Exh. HO-RR-16).31 The Siting

29

30

31

The Company noted that there have been eight other outages of both lines since 1990
where both lines were out of service for up to one minute (Exh. HO-N-22).

The Company stated that the Uxbridge substation coincident peak load exceeded
20 MW in 1988, 1991, and 1993 and that the non-coincident substation peak
exceeded 20 MW in 1994 (Exhs. HO-N-3; HO-N-19).

The Company explained that the three-hour or 24-hour outage refers to the amount of
time a facility is out of service due to a single event rather than the accumulation of
outage time due to a number of events within the three- or ten-year time period
(Exh. HO-RR-16).
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Board notes that the seven-hour outage experienced in February 1990 significantly exceeded

the three-hour threshold for an outage that would warrant changes to provide firm supply for

a 20 MW load. At the same time, it is unclear whether the recurrence frequency for such

outages is sufficient for the Company's 20 MW load firm supply criteria to apply.

Nevertheless, the outage experience under the current supply configuration for

Uxbridge substation, which includes an outage of considerable duration just five years ago,

appears to be at least close to a level of outage experience that would warrant changes to

provide firm supply based on the Company's reliability criteria for a substation load of 20

MW or more. Thus, it is reasonable for the Company to maintain the integrity of its two­

line supply by ensuring that such supply is not subject to double circuit outages, consistent

with its reliability criteria.

Accordingly, based on the foregoing, the Siting Board finds that the Company has

established that supply to the Uxbridge substation does not meet the Company's reliability

criteria with respect to overhead double circuit structures, considered in conjunction with

other applicable criteria. Consequently, the Siting Board finds that there is a need for

additional energy resources based on the Company's reliability criteria with regard to double

circuit outages.

d. Accelerated Conservation and Load Management

G.L. c. 164 §69J requires a petitioner to include a description of actions planned to be

taken to meet future needs and requirements, including the possibility of reducing

requirements through load management. The Company asserted that acceleration of both its

conservation and its load management32 programs would not address the need for additional

32 Load management is a measure or action designed. to modify the timepattem of
customer electricity requirements, for the purpose of improving the efficiency of an
electric company's operating system. 220 CMR § 10.02. For example, a utility may
reach an agreement with a manufacturer that uses electricity whereby that
manufacturer will curtail its use during peak times when the utility's system, as a
whole, is facing increasing demands for electricity for cooling or heating purposes.
During non-peak times the manufacturer may then resume its use of electricity. The
utility providing electricity has, therefore, managed its load, thereby decreasing its

(continued... )
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energy resources based on equipment loadings given the large amount of load reduction that

would be required (Exh. HO-A-I; Brief at 13). The Company stated that it would not be

feasible to reduce the present 23.5 MW peak load at the Uxbridge substation to 12.5 MW in

order to maintain existing facilities within their emergency ratings (Brief at 13).

The Company provided a list of its current DSM programs (Exh. HO-N-4a). In

addition, the Company provided projections of avoided summer MW for the MECo system

due to incremental DSM above the 1993 levels for the years 1994 through 1996 as follows:

(1) 1994, 12 MW; (2) 1995, 37 MW; and (3) 1996, 64 MW (Exh. HO-N-4b). The

Company stated that it does not prepare forecasts of DSM savings at the PSA level but

estimated the incremental DSM savings applicable to the Uxbridge/Webster PSA for the

years 1994 to 1996 by multiplying the total projected MECo DSM savings by the share of

Company load represented by the Uxbridge/Webster PSA (iQ,.). The Company indicated that

allocated DSM savings for the Uxbridge/Webster PSA are as follows: (1) 1994, 0.85 MW;

(2) 1995, 3.45 MW; and (3) 1996, 4.49 MW (llW. The Company acknowledged that DSM

savings would not necessarily be evenly apportioned to the Company load as assumed under

its method of allocation (iQ,.).33

As noted in Section II.A.3.b.i, above, the Uxbridge substation load is approximately

11 percent of the Uxbridge/Webster PSA load. The Siting Board notes that even if the entire

Uxbridge/Webster PSA 1996 DSM savings were applied to the 1994 summer coincident

Uxbridge substation peak load, which was less than the 1993 summer peak, facilities would

still be loaded above emergency capabilities in the event of the outage of major substation

32(... continued)
need for additional peak capacity.

3
1

33

Conservation, on the other hand, is a technology, measure, or action designed to
decrease the kilowatt or kilowatthour requirements of an electric end-use, thereby
reducing the overall need for electricity. Id. Both conservation and load management
are demand side management (UDSMU) measures.

The Company indicated that the MECo system load is 37 percent residential and 63
percent commercial/industrial while the Uxbridge area load is 61 percent residential
and 39 percent commercial/industrial (Exh. HO-N-5a).
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J
j
1

equipment. Thus, even if DSM savings were allocated differently, or if existing programs

could be accelerated by increased personnel or effort, it is not likely that the Uxbridge

substation load could be reduced to 12.5 MW in order to maintain equipment loadings within

summer emergency capabilities under contingency conditions. In addition, the Siting Board

notes that accelerated C&LM would not eliminate the need for additional energy resources

based on double circuit outage exposure.

Based on the foregoing, the Siting Board finds that acceleration of C&LM programs

could not eliminate the need for additional energy resources based on the Company's

reliability criteria.

e. Conclusions on Reliability of SuWly

The Siting Board has found: that the Company's criteria regarding firm service to

area loads are reasonable; that the Company's criterion regarding simultaneous loss of

overhead double-circuit lines is reasonable, provided that said criterion is considered in

conjunction with other reliability criteria of the Company that relate to the need for two

lines; and that therefore the Company's reliability criteria are reasonable for purposes of this

review. The Siting Board also has found that the Company's load forecast methodology is

reasonable and acceptable, and that the Company used reviewable and appropriate methods

for assessing the reliability of supply based on load flow analysis.

In addition, the Siting Board has found that the Company's load flow analyses

demonstrate that under 1994 peak load conditions, each of four contingencies -- the loss of

the K-ll/llT transmission line, the L-12/12T transmission line, the Tl transformer, and the

T6 transformer -- would cause remaining equipment to be loaded above emergency summer

capabilities. Further, the Siting Board has found that the supply to the Uxbridge substation

currently does not meet the Company's reliability criteria in the-event of the loss of the

K-lll11T transmission line, the L-12112T transmission line, the Tl transformer, or the T6

transformer. Accordingly, the Siting Board has found that there is a need for additional

energy resources based on the Company's reliability criteria with regard to equipment

loadings.
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The Siting Board also has found: that the Company has established that supply to the

Uxbridge substation does not meet the Company's reliability criteria with respect to overhead

double circuit structures, considered in conjunction with other applicable criteria; and that

there is a need for additional energy resources based on the Company's reliability criteria

with regard to double circuit outages. Finally, the Siting Board has found that acceleration

of C&LM programs could not eliminate the need for additional energy resources based on

the Company's reliability criteria.

Based on the foregoing, the Siting Board finds that the Company has demonstrated

that the existing supply system is inadequate to satisfy existing load supplied by the Uxbridge

substation. Accordingly, the Siting Board finds that additional energy resources are needed

for reliability purposes in the Uxbridge area.

B. Comparison of the Proposed Project and Alternative Awroaches

1. Standard of Review

G.L. c. 164, §69 H requires the Siting Board to evaluate proposed projects in terms of

their consistency with providing a necessary energy supply to the Commonwealth with a

minimum impact on the environment at the lowest possible cost. In addition G.L. c. 164,

§69 J requires a project proponent to present "alternatives to planned action" which may

include: (a) other methods of generating, manufacturing, or storing; (b) other sources of

electrical power or natural gas; and (c) no additional electric power or natural gas. 34

In implementing its statutory mandate, the Siting Council has required a petitioner to

show that, on balance, its proposed project is superior to alternative approaches in terms of

cost, environmental impact, and ability to meet the previously identified need. 1991 NEPCo

Decision, 21 DOMSC at 359-375; Boston Edison Company/Massachusetts Water Resources

Authority. 19 DOMSC I, 18-30 (1989) ("BECo/MWRADecision");Boston Edison

Company. 13 DOMSC 63, 67-68, 73-74 (1985).

34 G.L. c. 164, §69J, also requires a petitioner to provide a description of "other site
locations." The Siting Board reviews the petitioner's proposed site, as well as other
site locations, in Section III.B, below.
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In addition, the Siting Council has required a petitioner to consider reliability of

supply as part of its showing that the proposed project is superior to alternative project

approaches. 1991 NEPCo Decision, 21 DOMSC at 374-375; BECo/MWRA Decision, 19

DOMSC at 25; Massachusetts Electric Company. 18 DOMSC 383, 404-405 (1989).

2. Project Approaches

In its initial filing the Company identified two approaches to meeting the identified

need (1) the proposed project -- the conversion of the Uxbridge substation supply to 115 kV

by looping the Q-143, 115 kV transmission line into the substation (see Figure 2), and (2) an

alternative approach -- the upgrade of the existing 69 kV system ("69 kV upgrade") (see

Figure 3) (Exh. NEP-7, at 2-1, 2-6).

During the course of the proceedings one additional approach to meet the identified

need was identified and evaluated. This approach is the conversion of the Uxbridge

substation supply to 115 kV by tapping both the Q-143 and R-144, 115 kV transmission lines

to the substation ("115 kV double tap alternative") (see Figure 4). The Siting Board's

analysis of project approaches will include the proposed project, the alternative approach

identified by the Company and the project approach identified during the course of the

proceeding. 35

3. Ability to Meet the Identified Need

In its analysis of the ability of each of these approaches to meet the identified need,

the Siting Board evaluates whether each approach (1) would provide a reliable supply to the

area served by the Uxbridge substation in the event of a loss of a transmission line or

35 G.L. c. 164, § 69J requires the Company to consider the alternative of "no additional
electrical power." However, the Siting Board has found that the Company's existing
supply system is inadequate to satisfy the existing load supplied by the Uxbridge
substation (see Section ILA.3.c, above). Consequently, the Siting Board finds that the
alternative of "no additional electric power" would be unable to meet the need
identified in Section IT.A.3.c, above. A more detailed analysis of this alternative is
therefore unnecessary.
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Uxbridge substation transformer, and (2) would meet the Company's double-circuit outage

criteria.

a. Proposed Project

The Company asserted that the proposed project would meet the identified need

(Exh. NEP-7, at 2-1,2-6). In support thereof, the Company provided analyses of equipment

loadings under the contingencies of a loss of each of the transmission lines and transformers

supplying the Uxbridge substation (Exh. HO-N-16k to 160). In its load flow analyses, the

Company assumed a 23.5 MW peak load as actually experienced in 1993 and the alternative

distribution configuration described in Section II.A.3.c.i, above (ill.•V· The load flow

analyses demonstrate that equipment would be loaded well within emergency summer

capabilities under each contingency (id.). Accordingly, the Siting Board finds that the

proposed facilities would provide a reliable supply to the area served by the Uxbridge

substation in the event of a loss of a transmission line or Uxbridge substation transformer.

With regard to the Company's double-circuit outage criteria, the Company stated that

the Q-143 line currently is a single circuit occupying its own set of towers from the

Woonsocket to the Millbury substations (Exhs. NEP-IO, at 3; NEP-7, at 2-2; HO-RR-3b).

The Company stated that, with the proposed looping of the Q-143 line, double circuit

exposure would be limited to the Uxbridge spur ROW -- the 1.3-mile distance from the

Q-143 mainline to the Uxbridge substation -- thereby reducing the likelihood of a double

circuit outage (Exh. NEP-IO, at 3). In addition, to protect against a double circuit outage,

Mr. Browne stated that design features of the proposed transmission line would include

installation of (1) a shield wire at the peak of the towers to intercept lightning strikes, and

(2) a different number of insulators on each of the sides of the towers (Udifferential

3. The Company indicated that in 1997, the expected in-service date for the proposed
facilities, the load level for the Uxbridge area is forecast to be the same as the 1993
level (Exh. HO-N-16).
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insulation") (Tr. 2, at 56-57).37 The Company indicated that differential insulation would

reduce potential double circuit outages along the Uxbridge spur ROW from once per six

years to once per 22 years (Exh. HO-RR-3a, at 2).38 The Company added that a circuit

breaker would be installed at the Uxbridge substation in order to electrically separate the 115

kV supply connection provided by each of the proposed lines (Exh. NEP-lO, at 3). Based on

the foregoing, the Siting Board finds that the proposed project would meet the Company's

double-circuit outage criteria.

Accordingly, the Siting Board finds that the proposed project would meet the

identified need.

b. 69 kV Upgrade

The Company asserted that the 69 kV upgrade also would meet the identified need

(Brief at 11, 14). The Company stated that under the 69 kV upgrade approach, the Uxbridge

substation would be supplied by both the Millbury and Woonsocket substations (Exh. NEP-7,

at 2-6, 2-7). The Company stated that the existing K-ll and L-12 lines would remain at 69

kVand would be combined into a single circuit, designated as the K-llN/L-llN lines from

the Millbury substation to the Uxbridge substation tap point39 and the K-12S/L-12S lines

from the Woonsocket substation to the Uxbridge substation tap point Wh).40 See Figure 3.

37

38

39

40

Mr. Browne stated that if there was a lightning strike on the shield wire, the lightning
would either go to the ground, or take the line out of service by traveling along the
arm of the tower across the insulators to the conductors (Tr. 2, at 56). He stated that
the installation of differential insulation would cause a lightning strike to go to the side
of the tower with fewer insulators, and take just one side out of service Wh at 57).

The Company calculated the potential double circuit outage of proposed 115 kV lines
on the Uxbridge spur ROW when it first considered the 115 kV double tap alternative
in 1990 (Exh. HO-RR-3a).

The Company explained that a tap point is where a connection is made to the circuit
mainline path to supply a separate location (Exh. NEP-lO, at 4).

The Company indicated that the existing K-ll and L-12 lines would be made into a
single circuit by connecting like phases (Exh. NEP-7, at 2-6). The Company stated
that the single circuit would increase the current carrying capability of the 69 kV lines

(continued... )
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The Company indicated that the K-11T and L-12T lines would be reconstructed to occupy

single towers along the Uxbridge spur ROW fuh at 2-7; Exh. HO-A-9). The Company

stated that the 69 kV upgrade also would include a new 115kV/69kV transform~r at the

Woonsocket substation and replacement of the two existing transformers at the Uxbridge

substation with two new 69kV/13.8kV transformers (Exh. NEP-7, at 2-6). The Company

noted that the two new transformers at the Uxbridge substation would be needed in order to

provide adequate transformation capacity (Exh. HO-A-8).

In order to demonstrate that the 69 kV upgrade would meet the identified need, the

Company provided load flow analyses assuming a 23.5 MW peak load, the alternative

distribution configuration and the contingencies of the loss of the K-11N/L-12N line, the loss

of the K-11S/L-12S line and the loss of one Uxbridge substation transformer (Exh. HO-A­

l2e to l2h). The Company indicated that there were no capacity or voltage problems

associated with these load flow analyses (Exh. HO-A-12).

The Company stated that the proposed project and the 69 kV upgrade would be

comparable with respect to meeting future load growth at the Uxbridge substation

(Exh. HO-A-6).41 However, the Company stated that the proposed project would address

existing capacity concerns at the Depot Street and Millbury substations while the 69 kV

upgrade would not address those concerns (Exh. HO-A-7).42

40(...continued)
from the Millbury and Woonsocket substations to the Uxbridge substation fuh;
Exh. HO-A-8). The Company noted that the heights of some towers along the
Millbury-Woonsocket ROW would be increased in order to allow the conductors to
operate at a higher temperature (Exh. HO-A-lO).

41

42

Mr. Barys stated that the transformer ratings would be the same under both
approaches but that the 115 kV.linewould provide more capability over a longer
period of time than the 69 kV line (Tr. 1, at 76-77).

Mr. Barys asserted that keeping the Uxbridge substation on the 69 kV system would
accelerate the need to address capacity problems at the Depot Street and Millbury
substations (Exh. NEP-lO, at 4). He explained that the 7U and 8U lines would
provide more contingency support to the Depot Street substation under the 115 kV
option, such that, with the outage of one 115/13.8 kV transformer at the Depot Street

(continued... )
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Accordingly, the Siting Board finds that the 69 kV upgrade would provide a reliable

supply to the area served by the Uxbridge substation in the event of a loss of a transmission

line or Uxbridge substation transformer.

With regard to a double outage, the Company indicated that, like the proposed project,

double-circuit exposure would be limited to the 1.3 mile distance along the Uxbridge spur

ROW, thereby reducing the likelihood of a double circuit outage (Exhs. NEP-7, at 2-6, 2-7;

HO-A-9; HO-A-ll). The Siting Board notes that the design features of the proposed

transmission line that would protect against a double-circuit outage also could be installed in

conjunction with the 69 kV upgrade. Based on the foregoing, the Siting Board finds that the

69 kV upgrade would meet the Company's double-circuit outage criteria.

Accordingly, the Siting Board finds that the 69 kV upgrade would meet the identified

need.

c. 115 kV Double Tap Alternative

The Company stated that the 115 kV double tap alternative also would meet the

identified need (Exh. HO-RR-3a). The Company stated that the 115 kV double tap

alternative would convert the existing 69 kV K-llT and L-12T lines to 115 kV by connecting

one of the tap lines to the Q-143 line and the other to the R-144 line (Exh. HO-RR-3a).43

See Figure 4. The Company stated that, like the proposed project, the K-llT and L-12T

lines would be reconductored and two new 115/13.8 kV transformers would be installed at

42(... continued)
substation, the remaining transformer would not exceed its summer emergency
capability until the year 2003 under the proposed 115 kV option, but would exceed its
summer emergency capability in 1996 under the 69 kV alternative (Exh. HO-A-7).
With respect to the Millbury substation, he explained that transferring the Uxbridge
load to 115 kV would make available more 69 kV capacity from the Millbury
substation to service other system needs in the area ful).

43 The Company indicated that when the 115/69 kV transformer at the Woonsocket
substation failed in 1990, a Company analysis of supply options recommended the 115
kV double tap alternative (Exh. HO-RR-3a). The recommendation was later changed
to the proposed project due to concerns regarding a potential double-circuit outage on
the Q-143/R-144 lines (Exh. HO-RR-3b).
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the Uxbridge substation (Exh. HO-RR-7). However, the Company stated that circuit

breakers would be required on both the K-llT and L-12T lines under the 115 kV double tap

alternative in order to maintain the capability of the Q-143 line and R-144 line to provide

reliable substation supply and to transfer power from southeastern Massachusetts/Rhode

Island to central Massachusetts (Exh. HO_A_19).44,45 During the course of the proceeding,

the Company also considered the 115 kV double tap alternative with only one circuit breaker,

on either the Q-143 line or the R-144 line (see Section II.B.4, below) (Exhs. HO-RR-8; HO­

RR-9; HO-RR-15; HO-CL-l). The Company stated that development of a new substation at

the intersection of the Millbury-Woonsocket and Uxbridge spur ROWs would be required

under the 115 kV double tap alternative to accommodate either one or two circuit breakers

(Exh. HO-A-19).

The Siting Board notes that by converting the existing K-11T and L-12T lines to

115 kV, installing 115/13.8 kV transformers at the Uxbridge substation and limiting

double-circuit exposure to 1.3 miles along the Uxbridge spur ROW, the 115 kV double tap

alternative would be comparable to the proposed project in meeting the identified need.

Based on the foregoing, the Siting Board finds that the 115 kV double tap alternative

would provide a reliable supply to the area served by the Uxbridge substation in the event of

a loss of a transmission line or Uxbridge substation transformer. In addition, the Siting

Board finds that the 115 kV double tap alternative would meet the Company's double-circuit

outage criteria.

44

45

The Company indicated that, in 1994, the level of total power flow from the
Woonsocket substation to the Millbury substation along the Q-143 and R-144 lines
ranged from 45 MWduring off-peak periods to 98 MW during peak or near-peak
periods (Exh. HO-A-15).

In the Company's original analysis of the 115 kV double tap alternative, the Company
did not include any circuit breakers on the Q-143 or R-144 lines (Exh. HO-RR-3a
at 2). In that analysis, the Company indicated that the installation of differential
insulation in the 115 kV lines along the Uxbridge spur ROW would reduce the
potential for a double circuit outage along these lines from once in six years to once in
22 years Wh at 2-3).
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Accordingly, based on the foregoing, the Siting Board finds that the 115 kV double

tap alternative would meet the identified need.

d. Conclusions on Ability to Meet the Identified Need

The Siting Board has found that the Company has demonstrated that the proposed

project, the 69 kV upgrade and the 115 kV double tap alternative would provide a reliable

supply to the area served by the Uxbridge substation in the event of a loss of a transmission

line or Uxbridge substation transformer and would meet the Company's double-circuit outage

criteria. Therefore, the Siting Board has found that the proposed project, the 69 kV upgrade

and the 115 kV double tap alternative would meet the identified need.

Accordingly, the Siting Board evaluates the reliability, cost and environmental impacts

of the proposed project, the 69 kV upgrade and the 115 kV double tap alternative.

4. Reliability

In this Section, the Siting Board compares the proposed project with each alternative

with respect to providing a reliable supply of electricity to the Uxbridge substation. In

addition, the Siting Board compares the proposed project and the 115 kV double tap

alternative with respect to their impact on the reliability of the Q-143 and R-144 transmission

lines.

The Company asserted that the proposed project is essentially equivalent to the 69 kV

upgrade with respect to providing a reliable supply of electricity to the Uxbridge substation

(Brief at 12). The Company stated that the predicted average customer outage would be

slightly higher for the 69 kV upgrade (0.04 minutes per year) than for the proposed project

(0.02 minutes per year) based on historical outage rates which are higher for the K-11/L-12

lines than for theQ-143 line(Exhs;NEP-7,at 2-6; HO-A-4).46 However,-the Company

46 The Company explained that the higher outage rate for the K-11/L-12 lines is due to
the fact that the K-11lL-12 lines are mounted on structures that are higher than the
Q-143 pole structures (Exh. HO-A-17). Therefore, the Company stated that lightning
would strike the K-11/L-12 lines more often, while the Q-143 line would be shielded
from lightning by the K-11/L-12 lines fuL.).
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maintained that, because the difference in unavailability between the two approaches is very

small, the reliability of the two plans would be equivalent (Brief at 21).

Based on the foregoing, the Siting Board finds that the proposed project and the 69 kV

upgrade are comparable with respect to reliability.

The Company also asserted that the proposed project and the 115 kV double tap

option would be equivalent in terms of reliability of supply to the Uxbridge substation ®..
at 19). However, the Siting Board notes that the two approaches would differ in their impact

on the reliability of the Q-143 and R-144 lines, based on the number and location of circuit

breakers that would be installed under the double tap alternative. The Company assessed the

impact of the two approaches on two segments of the Q-143 and R-144 lines: (1) the

segment between the Millbury substation and Whitins Pond substation, and (2) the segment

between the Whitins Pond substation and the 143-4/144-4 switch, which is normally open

and is located to the south of the Woonsocket substation (Exhs. NEP-7, at 2-4;

HO-RR-15).47 See Figure 4.

With respect to the proposed project, the Company indicated that a double circuit

outage along the Uxbridge spur ROW would interrupt power flow along both segments of the

Q-143 line, but would have no impact on the power flow along the R-144 line

(Exh. HO-RR-15d).48 With respect to the double tap alternative with one circuit breaker,

the Company indicated that a double circuit outage along the Uxbridge spur ROW would

interrupt power flow (1) to the same extent as the proposed project if the circuit breaker was

installed on the R-144 line, and (2) to a slightly greater extent than the proposed project if

47

48

The 143-4/144-4 switch is located between the Woonsocket substation and the
Clarkson Street substation (Exh. HO-RRc15). The Clarkson Street substation is
supplied by both the Q-143and R-144 lines ®..).

The Company indicated that under this contingency, a switch between the Whitins
Pond and Uxbridge substations would be opened and the line re-energized from the
Millbury substation to the Whitins Pond substation within five minutes, resulting in
unavailability of supply to the Whitins Pond substation of one minute/year over a five
year period (Exh. HO-RR-15). Based on historical interruption data over a five year
period, the Company calculated that the Q-143 line between the 143-4/144-4 switch
and the Whitins Pond substation would be unavailable for 88.6 minutes per year ®..).
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the circuit breaker was installed on the Q-143 line (Exh. HO-RR-15).49 Finally, the

Company's calculations indicate that, under the aforementioned contingency, power flow

would not be interrupted along either segment of the Q-143/R-144 line with installation of

two circuit breakers on the double tap option (Exh HO-RR-15d).50

Accordingly, based on the foregoing, the Siting Board finds that the proposed project

and the 115 kV double tap alternative with one circuit breaker are comparable with respect to

reliability. The Siting Board also finds that the 115 kV double tap alternative with two

circuit breakers would be preferable to the proposed project with respect to reliability.

5. Environmental Impacts

In this Section the Siting Board compares the proposed project to the 69 kV upgrade

and the 115 kV double tap alternative with respect to the environmental impacts resulting

from (1) facility construction, and (2) magnetic field levels. 51

a. Facility Construction Impacts

In comparing the proposed project to the 69 kV upgrade, the Company stated that

impacts related to transmission tower construction on the Uxbridge spur ROW for both

approaches would be minor, but the need for fewer structural alterations for the 69 kV

upgrade would result in less impact (Exh. HO-A-11). The Company explained that, along

the Uxbridge spur ROW, (1) the 69 kV upgrade would require an increase in height of five

existing towers, located in upland areas and accessible by an existing access road, and (2)

3
1,

49

50

51

Based on historical interruption data over a five year period, the Company calculated
that both segments of the R-144 line would be unavailable for 88.6 minutes per year
(Exh. HO-RR-15). There would be no impact on the Q-143 line ilii..c).

The Company indicated that under this contingency, there would be no outage on the
R-144 line if a circuit breaker were installed on the R-l44 line and no outage on the
Q-143 line if a circuit breaker were installed on the Q-143 line (Exh. HQ-RR-14d).

In this case the Siting Board focuses on magnetic field levels rather than electric field
levels because perceived health impacts generally relate to magnetic field levels. See,
Brief at 17-18.
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that the proposed prqject would require replacement of three towers, and reinforcement with

an increase in height of the eleven remaining towers, two of which are located in wetland

areas (ill.; Exh. HO-E-25b at 5).52

The Company added that both approaches would require tower construction along the

Millbury-Woonsocket ROW (Exh. HO-A-ll). The Company stated that along that ROW,

the 69 kV upgrade would require an increase in the height of some towers, possibly within

wetland areas, while the proposed project would require installation of two new wood

structures and removal of two existing wood structures (Exhs. HO-A-lO; NEP-7, at 1-2).

Finally, with respect to substation construction, the Company stated that, under the 69 kV

upgrade, the two new transformers would be installed at the Uxbridge substation in the same

location as the existing transformers and that the physical size of both the Woonsocket

substation and the Uxbridge substation would not be increased (Exh. HO-A-14). In

comparison, the Company stated that the two new transformers for the proposed project

would be installed in a different location at the Uxbridge substation for the proposed project,

requiring some expansion of the existing fenced area fu!.,.).

The record demonstrates that the extent of transmission line and substation

construction for the 69 kV upgrade would be slightly less than that required for the proposed

project. Accordingly, based on the foregoing, the Siting Board finds that the 69 kV upgrade

would be slightly preferable to the proposed project with respect to facility construction

impacts.

In comparing the proposed project to the 115 kV double tap alternative, the Company

stated that the extent of construction along the Uxbridge spur ROWand at the Uxbridge

substation would not differ significantly for the two approaches (Exh. HO-RR-7).

However, the Company stated that the 115 kV double tap alternative would require a

new substation at the intersection of the Uxbridge spur ROWand the Millbury-Woonsocket

ROW in order to house circuit breaker equipment (Exhs. HO-A-16; HO-A-19). The

52 The Company noted that, in order to maintain continuous electric service during
construction, the 69 kV upgrade would require the installation of five temporary poles
while the proposed project would require the installation of 14 temporary poles
(Exh. HO-A-ll).
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Company noted that the 115 kV double tap alternative also would require two additional

structures at the tap location which would not be required for the proposed project

(Exh. HO-CL-l).53

The Company stated that there was sufficient Company-owned land at this location to

construct a substation for either the one circuit breaker or the two circuit breaker option

(Exh. HO-RR-9). S4 The Company further stated that the maximum height of any new

substation equipment would be approximately 15 feet and that screening with evergreens

would be possible (Exh. HO-CL-2).sS The Company noted that the distance from this

substation location to the closest residence would be approximately 500 feet

(Exh. HO-RR-9).

The record demonstrates that the extent of transmission line construction would be

comparable for both the proposed project and the 115 kV double tap alternative. However,

in addition to the transmission line construction, the 115 kV double tap alternative also would

require construction of a new substation. Although the Company owns sufficient land for

construction of a substation, the required land area is relatively small, and new substation

structures could be screened, development of a new substation at this site would have

potential long-term land use impacts. Accordingly, based on the foregoing, the Siting Board

finds that the proposed project would be preferable to the 115 kV double tap alternative with

respect to facility construction impacts.

53

54

SS

The Company also considered the use of a smaller conductor in conjunction with the
double tap alternative (Exh. HO-RR-8). See Section II.B.6, below. The smaller
conductor would allow the Company to reuse one tower instead of replacing it with a
single pole steel structure (Exh. HO-CL-l). The Company indicated that there would
be no substantial difference in construction impacts if the smaller conductor were used
(Tr. 1, at 61).

The Company noted that the land area for a new substation with two circuit breakers
would be approximately 130 feet by 60 feet while 70 feet by 60 feet would be
required for a substation with one circuit breaker (Exh. HQ-RR-9).

The Company stated that the cost of screening of the substation with evergreens was
not included in its cost estimate of the double tap alternative because of the low
residential density in the vicinity of the substation (Exh. HO-CL-2).
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b. Magnetic Field Levels

In order to compare magnetic field levels along the Uxbridge spur ROW for the three

project approaches, the Company calculated magnetic field levels under expected maximum

normal loading conditions at the residence closest to the ROW, at edge-of-ROW locations

where magnetic field levels would be highest including the left edge of the ROW (the north

side of the ROW) and the right edge of the ROW (the south side of the ROW), and at the

location within the ROW where magnetic field levels would be highest (Exhs. HO-RR-IO;

NEP-7, at 3-2). See Table 1. In addition, the Company provided the testimony of Dr.

Deborah Wei!, a cell biologist who has analyzed biological responses to electromagnetic

fields such as those associated with the proposed project (Tr. I, at 107-166).

Dr. Wei! testified that, although scientific organizations have examined the issue of

potential health risks associated with exposure to power frequency magnetic fields in the

range of the field levels of the proposed project, none has identified a particular field level as

hazardous (id. at 127-128). In addition, she testified that research to date has not established

"that exposure to power frequency fields, such as those associated with this project, causes

cancer or other health problems" (kL. at 129).

However, Mr. Barys stated that, in developing options to address a problem in

reliability, the Company tries to minimize magnetic field levels (kL. at 96). He stated that

the Company does not have a standard for maximum magnetic field levels, but that, if in

comparing two project alternatives the Company determined that all other aspects of the

projects were equal, lower magnetic field levels of one alternative would be a reason to

choose that alternative (kL. at 96-97).56

With respect to the magnetic field levels of the proposed project, the Company

indicated that, under the proposed project, maximum magnetic field levels would decrease

from the current level·of4.01·milligauss ("mG") to 3.5mG at the residence located closest

56 The Company stated that it recognizes that some members of the public are concerned
about magnetic field levels and for this reason, it incorporated design features into the
proposed transmission lines that would reduce magnetic field levels (Brief at n.15).
The Company asserted that such an approach is reasonable where field reduction can
be achieved at low or no cost to customers, as was the case with the proposed project
(id.).
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to the ROW,57 and from the current level of 13.8 mG to 12.4 mG at the left edge of the

ROW (see Table 1) (Exhs. HO-RR-lO; NEP-lO, exh. FRB-7; HO-E-15a). Mr. Barys

explained that the phases in the two proposed 115 kV lines, as well as two existing 13.8 kV

lines which are located at the left edge of the ROW, would be arranged in order to provide

as much cancellation of magnetic fields as possible (Tr. 1; at 97-98).

However, the Company also indicated that under the proposed project, magnetic field

levels would increase along the right edge of the ROW, reaching a maximum of 3.4 mG, and

within the ROW, reaching a maximum of 92.9 mG (see Table 1) (Exhs. HO-RR-lO;

NEP-lO, exh. FRB-7). The Company stated that the maximum magnetic field level of 92.9

mG would occur directly under the power lines at one point where the lowest 115 kV

conductor would be 23 feet above the ground, and added that an area of maximum magnetic

field levels above 50 mG would occur at all locations where a 115 kV conductor would be

less than approximately 30 feet above ground (Exh. HO-CL-3). The Company further stated

that conductor heights in the range of 23-30 feet would occur near mid span at approximately

eight locations along the ROW fuI..,). The Company noted that where the maximum magnetic

field level would reach 92.9 mG within the ROW, magnetic field levels would decrease (1)

to 11.6 mG at the pole location, 225 feet from the mid-span, and (2) to 8.7 mG at the left

edge of the ROW, 63 feet away fuI..,). The Company noted that the land use in the vicinity

of the ROW where the maximum magnetic field level would reach 92.9 mG within the ROW

is open field within the ROWand low density residential use outside the ROW (idJ. The

Company added that the closest residence to this area is located 150 feet from the point of

the maximum magnetic field (id.).

In comparing the magnetic field levels of the proposed project to the 69 kV upgrade,

the Company asserted that although the magnetic field levels for the proposed project are

somewhat higher,thesesmalldifferences in·field levels do not provide a basis for selecting

one alternative over the other (Brief at 21-22). The Company noted that the differences at

the closest residence are less than one mG (id.). See Table 1.

57 The residence located closest to the ROW is located along the left edge of the ROW
(Exh. HO-CL-3).
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The Siting Board notes that under the 69 kV upgrade, the magnetic field levels at the

closest residence, left ROW edge, right ROW edge and on the ROW would be decreased

from existing levels and would be less than the magnetic field levels associated with the

proposed project (Exhs. HQ-RR-8; NEP-lO, exh. FRB-7; HO-E-15). Although the

difference between magnetic field levels at the closest residence under the two approaches

would be less than one mG, the difference in magnetic field levels would be greater at the

other locations, most notably within the ROW (see Table 1). Accordingly, based on the

foregoing, the Siting Board finds that the 69 kV upgrade would be preferable to the proposed

project with respect to magnetic fields.

In comparing the magnetic field levels of the proposed project to the 115 kV double

tap alternative, the Company stated that the magnetic field levels would be higher for the

proposed project than for the double tap alternative (Exh. HO-RR-1O).58 However, the

Company concluded that, because magnetic field levels have not been proven to be a health

hazard and there is no particular level that would be unsafe, magnetic field levels do not

provide the basis for choosing one alternative over another (Brief at 18).

The record demonstrates that under the 115 kV double tap option, the magnetic field

levels at the closest residence, left ROW edge, right ROW edge and on the ROW would be

decreased from existing levels and would be less than the magnetic field levels associated

with the proposed project (Exhs. HO-RR-8; NEP-lO, exh. FRB-7; HO-E-15). Although the

difference between magnetic field levels under the two approaches would be less than one

mG at the closest residence, the difference in magnetic field levels would be greater at the

other locations, most notably within the ROW (see Table 1). Accordingly, based on the

foregoing, the Siting Board finds that the 115 kV double tap alternative would be preferable

to the proposed project with respect to magnetic fields.

58 Mr. Barys explained that magnetic field levels along the Uxbridge spur ROW would
be higher for the proposed project because magnetic field levels are related to the
amount of current flowing through the line and there would be a higher current with
the proposed project (Tr. 1, at 77). He stated that, for the proposed project, all the
current on the Q-143 line would flow along the Uxbridge spur ROW, while for the
115 kV double tap alternative, only the current that was needed at the Uxbridge
substation would flow along the Uxbridge spur ROW (ill.. at 77-78).
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c. Conclusions on Environmental Impacts

In comparing the overall environmental impacts of the proposed project to the 69 kV

upgrade, the Company asserted that there would be no significant difference between the two

approaches (Brief at 21, citing, Exh. NEP-7, at 2-6). However, the Siting Board has found

that the 69 kV upgrade would be slightly preferable to the proposed project with respect to

facility construction impacts and preferable to the proposed project with respect to magnetic

fields. Accordingly, the Siting Board finds that the 69 kV upgrade is preferable to the

proposed project with respect to environmental impacts.

In comparing the overall environmental impacts of the proposed project to the double

tap alternative, the Company concluded that the two approaches have essentially equivalent

environmental impacts (Brief at 17-18). The Siting Board has found that the proposed

project would be preferable to the 115 kV double tap alternative with respect to facility

construction impacts. In addition, the Siting Board has found that the 115 kV double tap

alternative would be preferable to the proposed project with respect to magnetic fields.

The Siting Board notes that the advantage of the proposed project with respect to

construction impacts was based on potential long-term land use impacts associated with the

construction of a new substation. However, given that: (1) the land area required for

substation construction is relatively small; (2) new substation structures could be screened;

(3) the nearest residence is located 500 feet from the substation site; and (4) the Company

owns sufficient land for substation development, the advantage of the proposed project with

respect to construction impacts is somewhat limited.

In considering the advantage of the 115 kV double tap alternative with respect to

magnetic field impacts, the Siting Board notes that such advantage was based on the

considerably lower field levels that would be associated with the 115 kV double tap

alternative, most notably within the RDW,· Although-magnetic field levels would be less for

the 115 kV double tap alternative at all locations considered, the magnetic field levels also

would decrease from existing levels under the proposed project at two locations considered -­

the residence closest to the ROWand the left edge of the Rdw. Further, the difference in

magnetic field levels at the residence closest to the ROW under both of the project

approaches would be small.
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With respect to the increase in magnetic field levels at the right edge of the ROW, the

Siting Board notes that, in the Siting Council review of the Hydro Quebec project, which

included 450 kV direct current and 345 kV alternating current transmission facilities, the

Siting Council addressed in detail the expected electrical effects of such facilities, notably the

health implications of electric and magnetic fields. Massachusetts Electric Company, 13

DOMSC 119, 228-242 (1985). In that case, the petitioner estimated that the magnetic field

would not exceed 85 mG along the edge of the 345 kV ROW. Id. at 228-229. The Siting

Council found those edge-of-ROW field levels to be acceptable. Id. at 241. Here, even

though field levels at the right edge of the ROW would increase under the proposed project,

the maximum magnetic field levels at this location would remain considerably lower than 85

mG. In addition, the field levels on the left edge of the ROW, which would be higher than

those on the right edge of the ROW, also would be considerably below the 85 mG level.

Finally, with respect to the maximum magnetic field levels within the ROW, the Siting

Board notes that field levels at this location would increase substantially from current levels

under the proposed project and would be significantly higher than the magnetic field levels

associated with the 115 kV double tap alternative. Within the ROW, the maximum magnetic

field levels would reach 92 mG at one mid-span location and would exceed 50 mG at and

near a number of other mid-span locations. Although the magnetic field levels are

considerably reduced at the edge of the ROW, the Siting Board notes the potential for

residential and recreational uses of the ROW.

The Siting Board acknowledges that the record in this case does not support a

conclusion that potential health risks are associated with exposure to power frequency

magnetic fields in the range of the field levels of the proposed project. The Siting Board

further agrees that the Company's approach to addressing public concern -- incorporating

design features intopropQsed transmission Iines to reduce field levels where such reduction

can be achieved at low or no cost to customers -- is reasonable. The Company has

incorporated design features to minimize field levels at the edge of the ROW. We also

suggest that the Company implement feasible and cost-effective measures to discourage

access to the ROW in general.
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In sum, the record demonstrates that with appropriate mitigation neither the proposed

project approach nor the double tap alternative would have a clear advantage with respect to

environmental impacts. The greater construction-related impacts of the 115 kV double tap

alternative and greater magnetic field impacts of the proposed project can each be mitigated

to some extent. Accordingly, based on the foregoing, the Siting Board finds that the

environmental impacts of the proposed project and the 115 kV double tap alternative are

comparable.

6. Cost

The Company asserted that the proposed project would be the least-cost alternative to

meet the identified need (Brief at 19, 22). In support of its assertion, the Company

compared the capital cost and net present worth of revenue requirements ("NPWRR"),

including line loss cost differences for the proposed project and each of the alternative

approaches (Exhs. NEP-7, at 2-6,2-8,2-9; HO-RR-7).

In comparing the proposed project to the 69 kV upgrade, the Company stated that the

capital cost of the proposed project would be greater than the capital cost of the 69 kV

upgrade, but that the lower line loss costs of the proposed project would make it more

economical than the 69 kV upgrade (Exh. NEP-7, at 2-8, app. B). The Company indicated

that the capital cost, in 1995 dollars, would be (I) $6,500,000 for the proposed project,

including $2,000,000 for transmission line work and $4,500,000 for substation work, and

(2) $5,700,000 for the 69 kV upgrade, including $300,000 for transmission line work and

$5,400,000 for substation work iliL. at app. B-8). However, the Company stated that the

NPWRR line losses with the proposed project would be less than with a 69 kV supply,

providing an effective NPWRR cost savings with the proposed project iliL. at 2-8, app. B).59

The Company calculatedthatothe cumulative NFWRRover20years,includingincremental

59 The Company indicated that 20-year NPWRR line loss costs would be $2.3
million less under the proposed project than under the 69 kV upgrade
(Exh. NEP-7, at 2-8).
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line 10sses,60 would be $8,739,000 for the proposed project and $10,497,000 for the 69 kV

upgrade, which is $1,758,000 or 20 percent more than the proposed project fuh, at 2-8).

The Company stated that the cost advantage of the proposed project relative to the 69

kV upgrade would be even greater because the cost analysis did not include potential

additional costs associated with the 69 kV upgrade including (1) costs to upgrade the existing

69 kV facilities at the Woonsocket substation,61 and (2) costs to address capacity problems

at the Depot Street substation in 1996, rather than in 2003 (see Section II.A.3, above)

(Exh. NEP-lO, at 4).

The record demonstrates that the proposed project has a significant cost advantage

relative to the 69 kV upgrade. Accordingly, based o,n,Jhe foregoing, the Siting Board fmds

that the proposed project would be preferable to the 69 kV upgrade with respect to cost.

In assessing the cost of the 115 kV double tap alternative, the Company indicated that

the size of the conductor along the Uxbridge spur ROW could be smaller than under the

proposed project without increasing line losses and without other disadvantages

(Exh. HO-RR-8; Tr. 2, at 60-61).62 Therefore, the Siting Board reviews the cost of the

115 kV double tap alternative for each of the circuit breaker options assuming use of the

smaller conductor (see n.53, above).

In order to compare the costs of the proposed project with the 115 kV double tap

alternative, the Company provided capital cost differences between the two approaches in

1995 dollars, both for the substation and transmission line (Exhs. HO-CL-l; HO-RR-8). The

60

61

62

The Company attributed a zero line loss cost to the project, and included the
differences between line loss costs of the proposed project and each alternative in
calculating the cost of each alternative (Exhs. NEP-7, at app. B-8; HO-RR-7e).

The Company noted thatthe69kV.facilities~have not beenin service or maintained
since the Woonsocket transformer failed in 1990 (Exh. NEP-lO, at 4).

The loop design of the proposed project would require a larger conductor to
accommodate bulk power transfers and power delivery to other tap points along the
Q-143 line (see n.53, above). The Company indicated that a 795 thousand circular
mils ("kcmil") aluminum conductor steel-reinforced ("ACSR") conductor would be
used for the proposed project and that a 477 kcmil ACSR conductor would be used for
the 115 kV double tap alternative (Exh. HO-RR-8; Tr. 1, at 60-61).
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capital cost in 1995 dollars for the proposed project would be $6,500,000, including

$2,000,000 for transmission line work and $4,500,000 for substation work, while the cost of

the 115 kV double tap alternative would be (1) $7,300,000 with one circuit breaker induding

$1,900,000 for transmission line work and $5,400,000 for substation work, and

(2) $7,550,000 with two circuit breakers induding $1,900,000 for transmission line work

and $5,650,000 for substation work (Exhs. NEP-7, at app. B-8; HO-CL-1).

The Company indicated that the line loss savings associated with the 115 kV double

tap alternative, relative to a 69 kV supply, would be greater than those associated with the

proposed project (Exh. HO-A-18)Y The Company's analysis indicates that the cumulative

NPWRR over 20 years, including incremental line loss costs, would be $9,156,000 for the

115 kV double tap alternative with one circuit breaker, which is $417,000 or five percent

more than the $8,739,000 NPWRR cost of the proposed project, and $9,625,000 for the 115

kV double tap alternative with two circuit breakers, which is $886,000 or 10 percent more

than the $8,739,000 NPWRR cost of the proposed project (Exhs. HO-N-7, at 2-8;

HO-CL-1c).64

The record demonstrates that the proposed project has a cost advantage relative to the

115 kV double tap alternative with one or two circuit breakers. Accordingly, based on the

foregoing, the Siting Board finds that the proposed project would be preferable to the 115 kV

double tap alternative with respect to cost. 65

63

64

65

The Company indicated that 20-year NPWRR line loss costs under the 115 kV double
tap alternative would be $1,134,444 less than those under the proposed project
(Exh. HO-CL-1a). The Company indicated that the proposed project would result in
higher current and therefore higher line losses than the 115 kV double tap alternative
along the Uxbridge spur ROW (llL.; Tr. 2, at (0). See, also, n.58, above.

Over 30 years, the cumulative NPWRR cost of the 115 double tap alternative would
be $9,669,000 with one circuit breaker and $10,198,000 with two circuit breakers -­
three percent and eight percent more, respectively than the $9,400,000 NPWRR cost
of the proposed project (Exhs. NEP-7 at 2-9; HO-CL-Ic).

In making this finding, the Siting Board notes that the 115 kV double tap alternative
without a circuit breaker on either the Q-143 or R-144 line would have a cost
advantage compared to the proposed project with respect to capital costs and line loss

(continued... )
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7. Conclusions: Weighing Need. Cost. Environmental Impacts and
Reliability

In comparing the proposed project to the 69 kV upgrade, the Siting Board has found

that: (I) the proposed project and the 69 kV upgrade would meet the identified need; (2) the

proposed project and the 69 kV upgrade are comparable with respect to reliability; (3) the 69

kV upgrade is preferable to the proposed project with respect to environmental impacts; and

(4) the proposed project is preferable to the 69 kV upgrade with respect to cost.

Thus, in comparing the two project approaches, the Siting Board must weigh the

environmental benefit of the 69 kV upgrade against the cost benefit of the proposed project.

In assessing the environmental benefit of the 69 kV upgrade, the Siting Board has found that

the 69 kV upgrade would be slightly preferable to the proposed project with respect to

facility construction impacts and preferable to the proposed project with respect to magnetic

fields. As noted in Section ILB.5.b, above, the preferability of the 69 kV upgrade with

respect to magnetic fields was based on the lower calculated field levels at all identified

locations, most notably within the ROW. In Section ILB.5.c, above, the Siting Board noted

that the Company should implement feasible and cost-effective measures that would

discourage access to the areas within the ROW. With such mitigation, the advantage of the

69 kV upgrade with respect to magnetic fields would be less significant. Thus, the overall

environmental advantage of the 69 kV upgrade relative to the proposed project is limited.

6\,. .continued)
savings. Assuming installation of a circuit breaker at the Uxbridge substation for the
115 kV double tap alternative without circuit breakers on the Q-143 or R-144 lines,
the capital cost of this 115 kV double tap alternative would be $100,000 less than the
proposed project due to. reduced transmission line costs (Exh. HO:CL:I). In addition,
the NPWRR over 20 years of line loss savings of the liS kV double tap alternative
relative to the proposed project would be $1,134,444 (Exh. HO-CL-Ia). The
Company questions the reliability of this alternative with respect to the interruption of
power flow on both the Q-143 and R-144 lines in the event of a double outage along
the Uxbridge spur ROW (see Section ILBA, above). However, the Siting Board
further notes that the Company indicated that installation of differential insulation on
the 115 kV lines along the Uxbridge spur ROW would reduce the frequency of a
double outage to once per 22 years (Exh. HO-RR-3a at 3).
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In assessing the cost benefit of the proposed project relative to the 69 kV upgrade, the

Siting Board has acknowledged that the proposed project has a significant cost advantage.

As noted in Section I1.B.6, above, the cumulative NPWRR over 20 years would be at least

20 percent greater for the 69 kV upgrade.

In sum, in comparing the proposed project to the 69 kV upgrade, the environmental

advantage of the 69 kV upgrade is limited while the cost advantage of the proposed project is

significant. Accordingly, based on the foregoing, the Siting Board finds that, on balance, the

proposed project is preferable to the 69 kV upgrade.

In comparing the proposed project to the 115 kV double tap alternative, the Siting

Board has found that: (1) the proposed project and the 115 kV double tap alternative would

meet the identified need; (2) the proposed project and the 115 kV double tap alternative are

comparable with respect to reliability; (3) the proposed project and the 115 kV double tap

alternative are comparable with respect to environmental impacts; and (4) the proposed

project is preferable to the 115 kV double tap alternative with respect to cost.

The record shows that the NPWRR cost disadvantage of the 115 kV double tap

alternative would be greatest after a few early years of operation, and decline to less

significant levels in the long run as a result of the higher level of line losses under the

proposed project. The NPWRR cost of the double tap alternative is only $417,000, or five

percent greater than that of the proposed project after 20 years, and only $269,000, or three

percent greater after 30 years. Nonetheless, based on the Company's cost comparison using

accepted methods of long-term cost analysis, the Siting Board has found a cost advantage for

the proposed project.

The record also shows that the looping design of the proposed project, and the

requirement that there be circuit breakers on the 115 kV double tap alternative, both are

premised on the Company's perceived need to protect the 115kV bulk power transfer

capability between Woonsocket and Millbury substations from exposure to a double circuit

outage arising from simultaneous faults along the two proposed lines between the Uxbridge

substation and the 115 kV system. The record further indicates that the expected frequency

of such a double circuit outage is once in 22 years. As discussed in Section ILA.3.a, above,

the Company has not provided reliability criteria, based on the level of bulk power transfer
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operations or other indicators, that justify particular reliability levels for bulk power

corridors.

We note that, in 1994, the actual levels of use of the bulk power transfer capability

which the Company seeks to protect ranged from 45 MW during off-peak periods to 98 MW

during peak or near-peak periods. 66 We further note that, if the Company were to

implement the 115 kV double tap alternative without any circuit-breaker protection at the tap

points, that alternative would cost $100,000 less than the proposed project, and provide

20-year NPWRR line loss savings of $1,134,000 relative to the proposed project. In

addition, as discussed in Section n.B.5.b, above, a liS kV double tap approach would result

in lower magnetic field impacts than the proposed project.

Thus, to protect a bulk power transfer capability which the Company currently utilizes

at a level of 45-98 MW from a contingency arising once in 22 years, the Company would

incur an additional20-year NPWRR cost of at least $1,234,000,67 and produce greater

magnetic field impacts. The Company has not identified the need for the bulk power

transfers or the quantitative or other specific criteria that support its commitment to the

reliability level provided for the bulk power transfers. We also note that, given that the

Uxbridge substation supply would be subject to interruption under the identified double­

outage contingency, the Company would incur the aforementioned higher costs and

environmental impacts in order to maintain a reliability standard for the Q-143/R-144 line

bulk power transfer capability that is in fact higher than the standard it is applying for

serving the Uxbridge substation load.

In sum, the liS kV double tap alternative without circuit breakers has a marginal

cost and environmental advantage over the proposed project, and the Company has not

supported in detail its reasons for protecting the bulk power transfer capability of the

Q-143/R-144 lines by requiring circuit breakers. However, we recognize that bulk power

66

67

The Siting Board notes that such bulk power transfers may provide power needed for
reliability purposes or may provide power needed for economic efficiency purposes.

Additional NPWRR fixed carrying costs related to the additional $100,000 in capital
cost, for example, interest and taxes, also would be incurred with the proposed
project.
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transfers provide regional benefits and, for the purposes of this review, accept the

Company's judgment that those benefits outweigh marginal cost and environmental benefits.

In the future, applicants will be required to provide quantitative or other specific criteria to

support all reliability objectives on which they rely in designing and choosing between

project alternatives.

Based on the foregoing, the Siting Board finds that, on balance, the proposed project

is preferable to the 115 kV double tap alternative.
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m. Analysis of the Proposed and Alternative Facilities

The Siting Board has a statutory mandate to implement the policies of G.L. c. 164

§§ 69H-69Q to provide a necessary energy supply for the Commonwealth with a minimum

impact on the environment at the lowest possible cost. G.L. c. 164 §§ 69H and J. Further,

G.L. c. 164, § 69J requires 'the Siting Board to review alternatives to planned projects,

including "other site locations." In its review of other site locations, the Siting Board

requires a petitioner to show that its proposed facilities' siting plans are superior to

alternatives and that its proposed facilities are sited at locations that minimize costs and

environmental impacts while ensuring supply reliability. Cabot Power Corporation, 2

DOMSB 241, 371 (1994) ("Cabot Power Decision"); Boston Edison Company (Phase ill, 1

DOMSB 1, 35 (1993) ("1993 BECo (phase II) Decision"); 1991 NEPCo Decision, 21

DOMSC at 376.

A. Description of the Proposed Facilities and Alternative Facilities

1. Proposed Facilities

NEPCo proposes to construct two 115 kV transmission lines that would loop NEPCo's

existing Q-143 line, a 115 kV transmission line which is located within NEPCo's Millbury­

Woonsocket ROW, into the Uxbridge substation (Exhs. NEP-7, at 2-1; NEP-ll, at 3). The

proposed transmission line along the primary route would be located within the Town of

Uxbridge and would be placed within an existing electric utility ROW for its entire route

(Exh. NEP-12). The primary route for the transmission line would begin at the intersection

of the Uxbridge spur ROWand the Millbury-Woonsocket ROWand would travel in a

northeast direction, within the Uxbridge spur ROW, for 1.3 miles to the Uxbridge substation

(Exhs. NEP-7, at 1-1; NEP-ll, at 2-3). The primary route would cross the Providence and

Worcester Railroad,. State Route 122, and two local roadways (Exhs.NEP-4; NEP-8,

exh. C). See Figure 5.
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The Uxbridge spur ROW is 165 feet wide and is currently occupied by two 69 kV

transmission lines, the K-llT and L-12T lines,68 and two 13.8 kV distribution lines

(Exhs. NEP-7, at 3-16; NEP-lO, at 4). The 13.8 kV distribution lines are located between

the K-llT and L-12T lines and the north (left) edge of the ROW (Exhs. NEP-7, at 3-16;

NEP-8, exh. C).

In order to construct the proposed 115 kV transmission line along the primary route,

the Company stated that it would convert the existing 69 kV transmission lines to 115 kV by

replacing the existing conductor with a 795 kcmil ACSR conductor (Exh. NEP-ll, at 2-3).

The Company stated that in order to accommodate the new conductor and to allow for

operation at 115 kV, it would modify or replace the fourteen existing steel lattice towers as

follows: (1) reinforce eleven existing towers; (2) increase the height of three of those eleven

towers by three feet and eight of those towers by eight feet; and (3) remove and replace the

three remaining towers with six single-circuit, single-shaft wood pole structures and one

double-circuit, single-shaft steel pole structure (id. at 3).69 The Company indicated that the

proposed tower and pole structures would range in height from 79 feet to 90 feet and that the

average structure spacing would be approximately 500 feet fuh). The Company noted that

two existing wood pole structures on the Q-143 line also would be replaced with new two­

pole wood structures fuh).
In addition, the Company's proposal includes the installation of two new 115/13.8 kV

transformers at the Uxbridge SUbstation, requiring some expansion of the existing fenced area

of the substation (Exhs. NEP-7, at 2-1; HO-A-14).

2. Alternative Facilities

The Company proposed two alternative routes -- Alternative Route B, a 1.8 mile

overhead route and Alternative Route 0, a 1.7 mile underground route (Exh. NEP-7,

68

69

As noted in Section II.A.2, above, the K-llT and L-12T lines are supported on single
structure double circuit steel towers (Exh. NEP-lO, at 3).

In addition, the Company stated that it would construct temporary poles to house the
69 kV line while construction was in progress in order to maintain service
(Exh. NEP-7, at 3-15).
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at 3-17, 3-18). Both alternative routes also are located within the Town of Uxbridge and

would extend from the Millbury-Woonsocket ROW to the Uxbridge substation fuL at 3-8).

From a point on the Millbury-Woonsocket ROW to the southeast of its intersection

with the Uxbridge spur ROW, Alternative Route B would travel east along 0.9 miles of new

ROW across private land, then turn to the north for 0.8 miles along the Providence and

Worcester railroad ROWo and then turn to the east to follow a 0.1 mi section of the

Uxbridge spur ROW to the Uxbridge substation fuL at 3-3,3-17). Alternative Route B

would cross the Providence and Worcester Railroad ROW, State Route 122, State Route 146,

one local roadway, and a tributary to the Blackstone River fuh at 3-8, 3-23). See Figure 5.

The Company indicated that two single-circuit 115 kV lines would be installed on single-shaft

poles with davit arms fuL at 3-17). The Company noted that the steel poles, approximately

95 feet in height, would be used along the railroad ROWand that wood and steel poles,

approximately 75 feet in height, would be used along the new ROW across private land fuL).
From a point on the Millbury-Woonsocket ROW to the northwest of its intersection

with the Uxbridge spur ROW, Alternative Route G would travel underground, 1.4 miles to

the west along High Street, then turn to the south for 0.1 miles along State Route 122, and

then turn to the east along a 0.2 mile section of the Uxbridge spur ROW fuL at 3-8, 3-9).

See Figure 5. The Company indicated that Alternative Route G would consist of (1) two

underground 115 kV, high pressure, gas-filled, pipe-type cables that would be installed in a

four-foot wide by five-foot deep trench, and (2) two transition stations,?! one at the

Uxbridge substation and one near High Street on the Millbury-Woonsocket ROW fuL at 3­

.17). The Company indicated that a three-inch diameter, polyvinylchloride conduit for

communication and relaying requirements also would be installed in the trench fuL).

70

71

The Company indicated that poles would be constructed on both sides of the railroad
tracks (Exh. NEP-7, at 3-18).

The Company explained that a transition station consists of specialized equipment
required to transfer the wires from overhead to underground (Tr. 2, at 52). Each
transition station would require approximately 0.25 acres of fenced area to isolate
equipment (Exh. NEP-7, at 3-17).
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B. Site Selection Process

1. Standard of Review

In order to determine whether a facility proponent has shown that its proposed

facilities' siting plans are superior to alternatives, the Siting Board requires a facility

proponent to demonstrate that it examined a reasonable range of practical facility siting

alternatives. Cabot Power Decision, 2 DOMSB at 373; 1991 NEPCo Decision, 21 DOMSC

at 376; Northeast Enerfl;Y Associates, 16 DOMSC 335, 381-409 (1987) ("NEA Decision").. .
In order to determine that a facility proponent has considered a reasonable range of practical

alternatives, the Siting Board requires the proponent to meet a two-pronged test. First the

facility proponent must establish that it developed and applied a reasonable set of criteria for

identifying and evaluating alternatives in a manner which ensures that it has not overlooked

or eliminated any alternatives which are clearly superior to the proposal. Cabot Power

Decision, 2 DOMSB at 373; 1991 NEPCo Decision, 21 DOMSC at 376-377; Berkshire Gas

Company (Phase m, 20 DOMSC 109, 148-149, 151-156 (1990). Second, the facility

proponent must establish that it identified at least two noticed sites or routes with some

measure of geographic diversity. Cabot Power Decision, 2 DOMSB at 373; 1991 NEPCo

Decision, 21 DOMSC at 379; NEA Decision, 16 DOMSC at 381-409.

In the sections below, the Siting Board reviews the Company's site selection process,

including NEPCo's development and application of siting criteria as part of its site selection

process.

2. Development of Sitinfl; Criteria

a. Description

The Company indicated that, in order to investigate potential routing options for the

proposed transmission line, it. first identified a study area that would encompass all viable

routing options between the Uxbridge substation and the Millbury-Woonsocket ROW

(Exh. NEP-7, at 3-1). The Company indicated that the potential study area in the vicinity of

the Uxbridge substation and the Millbury-Woonsocket ROW was limited in size due to land

use and topographical features that would preclude transmission line routing fu!..,; Tr. 2, at

25). The Company stated that the specific study area was selected based on a field visit and
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review of areas maps, and includes the area bounded by: (1) the commercial area of

Uxbridge Center to the north; (2) an existing 345 kV transmission line ROW to the south;

(3) the Providence and Worcester railroad ROW to the east; and (4) the

Millbury-Woonsocket ROW to the west (Exh. NEP-7, at 3-1; Tr. 2, at 25).

In order to identify potential routes within the selected study area, the Company stated

that it next established two types of siting criteria (1) opportunities -- factors which favor the

placement of a transmission line by minimizing potential impacts, and (2) constraints -­

factors which could be adversely affected by routing of a transmission line (Exh. NEP-7,

at 3-1). The Company stated that routing opportunities consist of existing active and

abandoned utility and transportation corridors (ilL. at 3-1, 3-3, 3-4). The Company explained

that generally, constraints relate to environmental impacts, construction difficulties and

licensability (ilL. at 3-1, 3-3).72 The Company identified 25 constraints and classified each

as high, medium or low level based on its significance for or impact on routing (ilL., at 3-1,

3-4; Exh. HO-S-3; Tr. 2, at 19-20).73

~H
J

72

73

The Company stated that the list of environmental constraints was developed based on
the Company's experience with environmental issues associated with similar
transmission line studies in the Northeast and was compiled by a group that included
transmission engineers and environmental and land use specialists (Exh. HO-S-3; Tr.
2, at 19).

The Company explained that: (1) routes with high level constraints should be used
only where circumstances preclude avoidance; (2) routes with medium level
constraints should be used only in areas where circumstances precludes the use of
routing opportunities, areas without constraints or areas with low level constraints; and
(3) routes with low level constraints should be used only in areas where circumstances
preclude the use of routing opportunities or areas without constraints (Exh. NEP-7,
at 3-1, 3-3).

Constraints classified as high include: (1) home relocation; (2) sensitive cultural or
historical resource; (3) federal or state endangered or threatened species location;
(4) significant wildlife habitat; (5) significant natural plant community;
(6) non-spannab1e lake, reservoir or river; and (7) cemetery (ilL. at 3-4). Constraints
classified as medium include: (1) navigable airspace around airport; (2) medium to
high density residential area, school or business adjacent to edge of ROW;
(3) recreation area; (4) federal and state park/forest/other dedicated land; (5) very

(continued... )
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Using information from state and local agencies and field reconnaissance, the

Company then identified and mapped the specific constraints and opportunities that exist

within the selected study area (Exh. NEP-7, at 3-3). The Company indicated that the

specific constraints in the study area include: (1) sensitive cultural or historical resources,

significant wildlife habitat and a cemetery, classified as high level; (2) non-spannable

wetlands/4 medium/high density residential area, recreation areas, Federal and State

Park/forest/dedicated land, and very erodible soils, classified as medium level; and (3) active

farmland, spannable river and wetland, woodlands, aquifer, 100-year floodplain, road or

railroad crossing, and low density residential area, classified as low level fuh at 3-5 to 3-7).

The Company indicated that specific routing opportunities in and near the study area

included: (1) the Uxbridge spur ROWand the Millbury-Woonsocket ROW; (2) a 345 kV

transmission line ROW; (3) a gas pipeline ROW; (4) the Providence and Worcester Railroad

ROW; and (5) roadways (id. at 3-7).

Assuming a l20-foot wide ROW/5 the Company then identified six potential

overhead routes following existing utility and/or transportation corridors for at least part of

the route, and one potential underground route along public roads fuh at 3-3, 3-8, 3_9).76

73(...continued)
erodible soil; (6) major ridgeline; (7) wildlife refuge; (8) scenic area/road; and
(9) conservation/watershed protection land fuh). Constraints classified as low include:
(1) active farmland or agricultural district; (2) spannable lake, reservoir, river or
wetland; (3) woodland; (4) aquifer or aquifer protection district; (5) 100-year
floodplain or floodplain protection district; (6) erodible soil; and (7) low density
residential area adjacent to the edge of the ROW fuh).

74

75

76

The Company defined a non-spannable wetland as greater than the typical span length
of 700 feet of the proposed transmission line (Exh. NEP-7, at 3-5).

The Company noted that a 120-foot ROW, .whichis the width oLthe Company's
normal ROW for two 115 kV lines constnlcted using single-pole davit-arm structures,
would provide adequate clearances for the safe operation and maintenance of its lines
(Exh. HO-S-5).

The Company indicated that it did not find an acceptable overhead transmission line
route on public streets because such a line would: (1) be difficult to bring into
compliance with required clearances; (2) require significant tree trimming and removal

(continued...)
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The Company noted that all routes, with the exception of the primary route, would require

land rights acquisition fu!.... at 3-3).

In order to assess the environmental impacts of the seven identified routes, the

Company assigned a weighting factor to each of the constraints and opportunities used to

identify the routes (id., at 3-10, 3-12, 3-13).77 The Company stated that the weights

reflected the importance of the constraint in the study area and indicated that generally the

weights were higher for high level constraints than low level constraints, ranging from 1.5

for low level constraints such as road/railroad crossing and IOO-year floodplain to 7.5 for

high level constraints such as sensitive cultural/historical resources and significant wildlife

habitat fu!.... at 3-5,3-6,3-13; Tr. 2 at 29,36). However, the Company noted that the weight

for a specific constraint category was not dependent on its classification as a high, medium

or low level constraint and that the weights for specific low level constraints could be higher

or equal to the weight for specific medium level constraints (id" at 3-13). In addition, the

Company assigned a weight of 19 to the opportunity of existing utility/transportation

corridors (id. at 3-13). The Company explained that weight for this category was determined

in the same way as weight factors for the environmental constraints and then doubled to

reflect the importance of avoiding the creation of new utility corridors in transmission line

routing fu!....; Tr. 2, at 32-33).78

7"(00 •continued)
along public streets; (3) have greater impact than construction along other evaluated
routes; and (4) have decreased reliability due to greater potential for vehicular damage
(Exh. NEP-7, at 3-9).

77

78

Mr. Browne stated that weights represent an average of weights assigned individually
by a group thatincluded two_transmission line engineers, aJand~use specialist and a
natural resources specialist (Tr. 2, at 26-27).

The Company noted that, for this particular case, the weight was the same for all
types of existing corridors within the study area, i&., use of an existing utility ROW
had the same weight as use of an existing railroad ROW (Exh. NEP-7, at 3-13; Tr. 2,
at 33-34). The Company explained that the type of existing corridor would not be
significant from an environmental perspective, but that the type of existing corridor
could affect cost and reliability (Tr. 2, at 33-34).
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The Company also assessed the seven identified routes based on costs and reliability

(Exh. NEP-7, at 3-12). In preparing a cost estimate for each of the identified routes, the

Company included the cost of the transmission line materials and construction, engineering,

licensing, and ROW acquisition ful). The Company also considered the impact of line

losses on the cost of the identified routes ful). With respect to reliability, the Company

computed the minutes per year of unavailability ("UA") for each identified route based on:

(1) the type of construction (overhead or underground); (2) the total of line length exposure;

(3) the mean time between failures; and (4) the mean time to repair ful).

b. Analysis

The Company has developed a set of site selection criteria that include the general

categories of land use compatibility, physical and topographical constraints, environmentally

sensitive areas, cost and reliability -- general categories that the Siting Council has found to

be appropriate for the siting of transmission lines. See, 1991 NEPCo Decision, 21 DOMSC

at 386. After selecting an area that would encompass all viable routing options, the

Company identified a comprehensive list of the specific environmental criteria that exist

within this area in order to identify and evaluate potential routes. The Company also

appropriately assigned weights to the specific environmental criteria that were based on the

importance of these criteria. In addition, the Company's weighting of environmental factors

appropriately stresses the importance of siting transmission lines within existing corridors

where possible.

The Company provided a separate analysis of the cost and reliability of each identified

route and adequately explained the factors that were considered in preparing the cost and

reliability analyses. However, the Company did not fully explain how cost and reliability

were considered in the identification ofpotentialroutes. .Further,although the Company's

weighting methodology provides for a quantitative comparison among competing

environmental criteria, the Company did not provide overall weights for the cost,

environmental impact and reliability categories and thus, did not explain how it would

balance the potentially competing criteria of cost, environmental impact and reliability.
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Here, the reliability of all identified routes is essentially the same, and the primary

route has the lowest environmental impact and lowest cost (see Section III.C.3.c.3, below).

Therefore, in this case, the balancing of cost, environmental impact and reliability is not

essential. However, in future reviews, applicants should provide overall weights for the

categories of cost, environmental impact and reliability or fully explain how they would

balance potentially competing cost, environmental impact and reliability criteria.

Accordingly, based on the foregoing the Siting Board finds that the Company has

developed a reasonable set of criteria for identifying and evaluating alternative routes.

3. Awlication of Sitin~ Criteria

a. Description

In order to evaluate the seven identified routes, the Company ranked the routes in

three separate categories -- environmental impact, cost and reliability (Exh. NEP-7, at 3-9 to

3-12). With respect to environmental impact, the Company indicated that it applied its

environmental criteria to the identified routes using a two-step paired analysis <ill). The

Company asserted that for this case, where the study area was small and fairly homogeneous

and where many of the environmental constraints and opportunities were applicable to all the

routes, a paired analysis rather than a quantitative analysis of each individual route was the

best technique to differentiate the routes and establish their relative rankings (Exh. HO-S-4;

Tr. 2, 34).

The Company first performed an unweighted paired analysis which compared each

route to each other route for each environmental criterion (Exh. NEP-7, at 3-9 to 3-11). To

perform the unweighted paired analysis, the Company compared each route to each of the

other routes for each environmental category, by scoring a "one" to the route with the least

impact and a "zero" to the route with the greaterimpact<ill). The Company stated that

scores were based on "judgments ... regarding which route would have the least impact on

each constraint and would maximize the use of each opportunity" (id. at 3-9). The Company

then computed an overall score for each route for each category by totalling the comparative

scores within each category (id. at 3-10). Thus, scores for each route for each category

ranged from zero to six and a route that received a score of "six" (i.e., a "one" when
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