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RECOMMENDED FINAL DECISION
INTRODUCTION

In this appeal, 15 residents of Webster, Massachusetts (collectively “the Petitioners”)
 proceeding jointly as a Ten Residents Group pursuant to 310 CMR 9.17(1)(c) and G.L. 
c. 30A, § 10A
 challenge a Draft Waterways License (“the c. 91 License”) that the Boston Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to Webster Ventures, LLC (“the Applicant”) on May 28, 2015, pursuant to the Massachusetts Public Waterfront Act, G.L. c. 91 (“Chapter 91” or “c. 91”), and the Waterways Regulations at 310 CMR 9.00.  The c. 91 License authorized the Applicant’s construction and maintenance of certain structures for a 46 boat slip marina and berth for the Indian Princess Paddle Wheeler Boat (“the IP”), a 75 foot long vessel, in the Reid Smith Cove section of Lake Webster in Webster, Massachusetts (“the proposed Project”).
  The IP has been berthed at an existing marina at the proposed Project site in Reid Smith Cove since at least 2014 and operated on the Lake Webster during the Summer of 2015.  The c. 91 License at issue authorized the Applicant’s construction and maintenance of the following structures at the proposed Project site: 

 

(1) 
piers;

(2) 
gangways;

(3) 
a 130’ x 8’ pile-held main float;

(4) 
two 6’ wide main floats with ten 3’ x 16’ finger floats on each;

(5) 
an 80’ x 8’ main float;

(6) 
a 42’ x 8’ removable float;

(7) 
two 3-pile dolphins;

(8) 
four 4-pile dolphins, and 

(9) 
a 13’ wide concrete boat ramp.

The Petitioners contend that the Department erred in issuing the c. 91 License because the proposed Project purportedly:

(1)
will generate water-borne traffic that will substantially interfere with other
water-borne traffic in the area at present, or in the future as may be evidenced by documented projections in violation of 310 CMR 9.35(2)(a)1.g (Petitioners’ Appeal Notice, ¶ 37);

(2)
will “require the alteration of an established course of vessels” in violation
of 310 CMR 9.35(2)(a)1.d (Petitioners’ Appeal Notice, ¶ 40);

(3)
will significantly interfere with public rights to seek or take any fish,
shellfish, fowl, or floating marine plants, by any legal means, from a vessel or on foot; to protect habitat and nutrient source areas in order to have fish, fowl, or marine plants available to be sought and taken; and the natural derivatives thereof, in violation of 310 CMR 9.35(3)(a) (Petitioners’ Appeal Notice, ¶ 41);

(4)
will “interfere with access to adjoining areas by extending substantially
beyond the projection of existing structures adjacent to the site” in violation of 310 CMR 9.35(2)(a)1.e (Petitioners’ Appeal Notice, ¶ 42);

(5)
will impair in a “substantial manner the ability of the public to pass freely
upon the waterways and to engage in transport or loading/unloading activities” in violation of 310 CMR 9.35(2)(a)1.j (Petitioners’ Appeal Notice, ¶ 43);

(6)
will significantly interfere with public rights of free passage over and
through the water, including the right to float on, swim in, or otherwise move freely within the water column without touching the bottom, and to walk on the bottom, in violation of 310 CMR 9.35(2)(b) (Petitioners’ Appeal Notice, ¶ 44);

(7)
is not a “public recreational and commercial boating facility” as asserted
by the Applicant and the Department, but rather a private recreational boating facility under 310 CMR 9.35(3)(b)2, 310 CMR 9.35(5), 310 CMR 9.38(2)(a), 310 CMR 9.35(4)(a), and 310 CMR 9.35(4)(b), and fails to comply with regulatory requirements for such facilities (Petitioners’ Appeal Notice, ¶¶ 45-46, 48);

(8)
will interfere with public rights on a Great Pond and fails to have “the
requisite ‘compensation for the interference of public rights on Great Ponds’” pursuant to 310 CMR 9.35(4) (Petitioners’ Appeal Notice, ¶ 47);

(9)
does not have a sewage pump out facility and such a facility is required by
310 CMR 9.39 (Petitioners’ Appeal Notice, ¶ 51); and

(10)
lacks final documentation relative to other state and local approvals which
must be obtained by the Project pursuant to 310 CMR 9.11 (3)(c)(3) (Petitioners’ Appeal Notice, ¶ 52).

The Applicant and the Department dispute the Petitioners’ claims and request that the
c. 91 License be affirmed.   Applicant’s Pre-Hearing Statement, at pp. 1-3; Department’s Pre-Hearing Statement, at pp. 1-2.  The Applicant also contends that the Petitioners’ appeal should be dismissed for lack of standing because the Petitioners purportedly are not a validly constituted Ten Residents Group pursuant to 310 CMR 9.17(1)(c) and G.L. c. 30A, § 10A, and none of the Petitioners have standing to challenge the c. 91 License as an individual “aggrieved person” pursuant to 310 CMR 9.02 and 9.17(1)(b).  Applicant’s Motion to Dismiss for Lack of Standing, at pp. 1-7.  
On August 11, 2015, I conducted a Pre-Screening/Pre-Hearing Conference (“Conference”) with the parties in accordance with 310 CMR 1.01(5)(a)15, 310 CMR 1.01(9), and a Scheduling Order that I issued to the parties on July 16, 2015.  Pre-Screening/Pre-Hearing Conference Report and Order (August 18, 2015) (“Conf. Rept. & Order”), at p. 4.  The purpose of the Conference was to determine the appeal’s potential amenability to settlement and to identify the Issues for Resolution in the Appeal in the event that settlement was not feasible.  Id.  After concluding at the Conference that the parties were not likely to settle the appeal, I established the Issues for Resolution in the Appeal and a litigation schedule to resolve the Issues through an evidentiary Adjudicatory Hearing (“Hearing”) on December 16, 2015 where witnesses would appear on behalf of the parties to be cross-examined on the sworn Pre-filed Testimony (“PFT”) that they filed prior to the Hearing.  Conf. Rept. & Order, at pp. 4-22.  The Issues for Resolution and the litigation schedule were set forth in the Conf. Rept. & Order that I issued following the Conference.  Id.  As set forth in the Conf. Rept. & Order, the Issues for Resolution in the Appeal are as follows:

1.
Whether all 15 Petitioners, collectively, have standing to challenge the 
c. 91 License as a Ten Residents Group pursuant to 310 CMR 9.17(1)(c) and G.L. c. 30A, § 10A?

(a)
Are the 15 Petitioners, collectively, a validly constituted Ten
Residents Group pursuant to CMR 9.17(1)(c) and G.L. c. 30A, 
§ 10A?
(1)
Did at least 10 of the 15 Petitioners submit comments on
the Applicant’s c. 91 License application during the public comment period prior to the appeal’s filing?

(2)
If so, have the Petitioners alleged sufficient facts in their
Appeal Notice that the proposed Project will cause “damage to the environment” as that term is defined by G.L. c. 214, § 7A and incorporated by reference in G.L. 
c. 30A, § 10A?

(b)
Do any of the 15 Petitioners have standing to challenge the c. 91
License as an individual “aggrieved person” pursuant to 310 CMR 9.02 and 9.17(1)(b)?


2.
If any of the Petitioners have standing to challenge the c. 91 License:

(a)
will the proposed Project generate water-borne traffic that will

substantially interfere with other water-borne traffic in the area at present, or in the future as may be evidenced by documented projections in violation of 310 CMR 9.35(2)(a)1.g? (Petitioners’ Appeal Notice, ¶ 37)

(b)
will the proposed Project “require the alteration of an established

course of vessels” in violation of 310 CMR 9.35(2)(a)1.d? (Petitioners’ Appeal Notice, ¶ 40)

(c)
will the proposed Project significantly interfere with public rights

to seek or take any fish, shellfish, fowl, or floating marine plants, by any legal means, from a vessel or on foot; to protect habitat and nutrient source areas in order to have fish, fowl, or marine plants available to be sought and taken; and the natural derivatives thereof, in violation of 310 CMR 9.35(3)(a)? (Petitioners’ Appeal Notice, ¶ 41)

(d)
will the proposed Project “interfere with access to adjoining areas

by extending substantially beyond the projection of existing structures adjacent to the site” in violation of 310 CMR 9.35(2)(a).1.e? (Petitioners’ Appeal Notice, ¶ 42)

(e)
will the proposed Project impair in a “substantial manner the

ability of the public to pass freely upon the waterways and to engage in transport or loading/unloading activities” in violation of 310 CMR 9.35(2)(a)1.j? (Petitioners’ Appeal Notice, ¶ 43)

(f)
will the proposed Project significantly interfere with public rights

of free passage over and through the water, including the right to float on, swim in, or otherwise move freely within the water column without touching the bottom, and to walk on the bottom, in 

violation of 310 CMR 9.35(2)(b)? (Petitioners’ Appeal Notice, 

¶ 44)

(g)
is the proposed Project a “public recreational and commercial

boating facility” as asserted by the Applicant and the Department or a private recreational boating facility under 310 CMR 9.35(3)(b)2, 310 CMR 9.35(5), 310 CMR 9.38(2)(a), 310 CMR 9.35(4)(a), and 310 CMR 9.35(4)(b), and if so, does it fail to comply with regulatory requirements for such facilities? (Petitioners’ Appeal Notice, ¶¶ 45-46, 48)

(h)
will the proposed Project interfere with public rights on a Great

Pond, and if so, does it fail to have “the requisite ‘compensation for the interference of public rights on Great Ponds’” pursuant to 310 CMR 9.35(4)? (Petitioners’ Appeal Notice, ¶ 47);

(i)
whether the proposed Project has a sewage pump out facility, and

if not, whether such a facility is required by 310 CMR 9.39? (Petitioners’ Appeal Notice, ¶ 51)

(j)
does the proposed Project lack final documentation relative to

other state and local approvals which must be obtained by the Project pursuant to 310 CMR 9.11 (3)(c)(3)? (Petitioners’ Appeal Notice, ¶ 52).

Conf. Rept. & Order, at pp. 4-7.    

On December 16, 2015, I conducted the Hearing to resolve the Issues set forth
above.
  At the Hearing, the parties were represented by legal counsel and presented witnesses and documentary evidence in support of their respective positions in the case.  The witnesses were cross-examined under oath on sworn PFT that they had filed prior to the Hearing in support of the parties’ respective positions in the case.  The Hearing was stenographically recorded by a certified Court reporter retained by the Petitioners and the Applicant at their expense, and the subsequent Hearing Transcript was made available to the parties following the Hearing, which assisted them in preparing their respective Closing Briefs in the case. 

Ten witnesses testified on behalf at the Petitioners at the Hearing: 
(1) 
the Petitioner Ralph Brzostek;
(2)
Antoinette Dobosz; 
(3) 
the Petitioner Joel P. Dudac;

(4) 
the Petitioner Ellen A. Grady;


(5) 
the Petitioner Edward J. Jarmelolowicz;

(6)
the Petitioner Judith-Ann Keegan;
(7)
the Petitioner’s expert witness, Charles J. Natale, Jr.;
(8) 
the Petitioner Faith Rubin; 

(9)
the Petitioner Valerie Smith; and
(10)
the Petitioner Kenneth Vacovec.

Three expert witnesses testified on behalf of the Applicant at the Hearing: 

(1)
Richard Cazeault;  
(2)
David L. Porter; and

(3) 
Lester B. Smith, Jr.
One expert witness testified on behalf of the Department at the Hearing: David E. Hill, an Environmental Engineer in the Department’s Wetlands and Waterways Program. 
Based on the testimonial and documentary evidence of the parties’ respective witnesses at the Hearing, as discussed in detail below, I find: (1) that only 11 of the 15 Petitioners have standing collectively to challenge the c. 91 License as a Ten Residents Group pursuant to 310 CMR 9.17(1)(c); (2) that only 6 of the 15 Petitioners have standing to challenge the c. 91 License as an individual “aggrieved person” pursuant to 310 CMR 9.02 and 9.17(1)(b); and (3) that the Department properly issued the c. 91 License to the Applicant.  See below, at pp.  8-87.  Accordingly, I recommend that the Department’s Commissioner issue a Final Decision affirming the c. 91 License.  

STATUTORY AND REGULATORY FRAMEWORK

At the heart of the Petitioners’ appeal of the c. 91 License is their opposition to the size of the IP and its operation on Lake Webster.  As noted above, the vessel has been berthed at the proposed Project site in Lake Weber’s Reid Smith Cove since at least 2014 and operated on the Lake during the Summer of 2015.  As a matter of law, c. 91 neither regulates boat size or boat operation, because those matters fall under the purview of G.L. c. 90B and the regulations of the Massachusetts Environmental Police at 323 CMR 2.00, et. seq., governing inland boating law and operation of vessels.  Instead, c. 91 and the Waterways Regulations at 310 CMR 9.00 govern the development of structures in tidelands and Great Ponds of the Commonwealth.  In the Matter of David Fuhrmann, OADR Docket No. 2013-037 (“Fuhrmann”), Recommended Final Decision (February 19, 2015), 2015 MA ENV LEXIS 17, at 14-15, adopted as Final Decision (April 8, 2015), 2015 MA ENV LEXIS 16.  
Undisputedly, Lake Webster is a Great Pond of the Commonwealth.
  It “is one of the largest, if not the largest great pond in the Commonwealth [with] . . . a surface area of approximately 1,442 acres.”  Mr. Hill’s PFT, ¶ 13.  The proposed Project site occupies less than one acre (approximately 0.7 acres) or approximately 0.05% of the surface area of Lake Webster.  Mr. Smith’s PFT, ¶ IX.2(c) (pp.12-13).  The c. 91 License at issue here authorized the Applicant’s proposed construction and maintenance in Lake Webster of structures for a 46 boat slip marina and berth for the IP.  Therefore, the main focus of this appeal is upon the proposed construction and use of those structures and not the IP.  It is also the Petitioners’ burden in this appeal to demonstrate that the Department’s authorization of those structures do not comport with the requirements of c. 91 and the Waterways Regulations at 310 CMR 9.00.

The Department’s c. 91 jurisdiction over the structures authorized by the c. 91 license it issued to the Applicant arises under “the public trust doctrine and related laws.”  Fuhrmann, 2015 MA ENV LEXIS, at 12.  “The public trust doctrine is an age-old concept with ancient roots,” and “[i]n Massachusetts, it is expressed as the government's obligation to protect the public’s interest in, among other things, navigation of the Commonwealth's waterways [,]” which includes Great Ponds.  Fuhrmann, 2015 MA ENV LEXIS, at 12, citing, Trio Algarvio, Inc. v. Commissioner of the Department  of Environmental Protection, 440 Mass. 94, 97 (2003).  “It has long been established that the property rights of those who own property on a Great Pond extend only to the natural low water mark.”  Fuhrmann, 2015 MA ENV LEXIS, at 12, citing, In the Matter of Rick Brooks, Docket No. 2005-009, Ruling on Legal Issues (DALA) (May 16, 2007), adopted by Final Decision (June 11, 2010) (citing numerous Massachusetts decisions from the Supreme Judicial Court).  “Under the public trust doctrine, the Commonwealth holds tidelands [and Great Ponds] in trust for the use of the public for, traditionally, fishing, fowling, and navigation.”  Fuhrmann, 2015 MA ENV LEXIS, at 12-13, citing, Moot v. Department of Environmental Protection, 448 Mass. 340, 342-343 (2007), S.C., 456 Mass. 309 (2010).

“Rights of access in certain waterways are governed by G.L. c. 91 and the implementing regulations, 310 CMR 9.00.”  Fuhrmann, 2015 MA ENV LEXIS, at 13.  “The obligation to preserve the public trust and to protect the public's interest . . . has been delegated by the Legislature to [MassDEP], which, as charged in G. L. c. 91, § 2, ‘shall act to preserve and protect the rights in tidelands [and Great Ponds] of the inhabitants of the commonwealth by ensuring that the tidelands [and Great Ponds] are utilized only for water-dependent uses or otherwise serve a proper public purpose.’”  Fuhrmann, 2015 MA ENV LEXIS, at 13, citing, Moot, 448 Mass. at 342-343.  “General Laws c. 91 governs, among other things, water-and nonwater-dependent development in tidelands [and Great Ponds] and the public’s right to use those lands. . . .”  Id.
“Applying the public trust doctrine, MassDEP’s Waterways Regulations state that the ‘title to land below that natural low water mark is held by the Commonwealth in trust for the public.’”  Fuhrmann, 2015 MA ENV LEXIS, at 13-14, citing, 310 CMR 9.02 (Great Pond definition).  “The Waterways Regulations ‘protect and promote the public’s interest in . . . Great Ponds . . . in accordance with the public trust doctrine . . . [and] protect the public health, safety, and general welfare as it may be affected by any project in tidelands, great ponds, and non-tidal rivers and streams.’”  Fuhrmann, 2015 MA ENV LEXIS, at 14, citing, 310 CMR 9.01(2)(a) and 9.01(2)(d).  “The Waterways Regulations govern the development of structures in Great Ponds,” and “[g]enerally, no ‘structure shall be built or extended, or . . . other obstruction or encroachment made, in, over or upon the waters of any great pond below the natural high water mark” unless licensed by the Department.”  Fuhrmann, 2015 MA ENV LEXIS, at 14, citing, G.L. c. 91 §§ 13 and 19; In the Matter of Rinaldi, Docket No. 2009-060, Recommended Final Decision (September 16, 2010), adopted by Final Decision (October 13, 2010).   
FINDINGS

I.
STANDING
A.
The Jurisdictional Nature of Standing
Standing “is not simply a procedural technicality.”  Save the Bay, Inc. v. Department of Public Utilities, 366 Mass. 667, 672 (1975).  Rather, it “is a jurisdictional prerequisite to being allowed to press the merits of any legal claim.”  R.J.A. v. K.A.V., 34 Mass. App. Ct. 369, 373 n.8 (1993); Ginther v. Commissioner of Insurance, 427 Mass. 319, 322 (1998) (“[w]e treat standing as an issue of subject matter jurisdiction [and] . . . of critical significance”); see also United States v. Hays, 515 U.S. 737, 115 S.Ct.2431, 2435 (1995) (“[s]tanding is perhaps the most important of the jurisdictional doctrines”).  Accordingly, the issue of whether the Petitioners in this case have standing to challenge the c. 91 License that the Applicant received from Department must be resolved before addressing the Petitioners’ substantive claims against the License.  
As discussed below, the 15 Petitioners claim that collectively, they have standing to challenge the c. 91 License as a Ten Residents Group pursuant to 310 CMR 9.17(1)(c) and G.L. c. 30A, § 10A.  Petitioners’ Pre-Hearing Memorandum, at pp. 3-7; Applicant’s Closing Brief, at p. 1-3.  However, based on the Administrative Record of the case, only 11 of the Petitioners, collectively, have standing to proceed as a Ten Residents Group.  The 15 Petitioners also claim that they each have standing to challenge the c. 91 License as an individual “aggrieved person” pursuant to 310 CMR 9.02 and 9.17(1)(b).  Id.  This is not the case; only 6 of the 15 the Petitioners have standing as an individual “aggrieved person.”
B.
Only 11 of the 15 Petitioners, Collectively, Have Standing to Appeal the

Chapter 91 License As A Ten Residents Group Pursuant to 310 CMR 9.17(1)(c) and G.L. c. 30A, § 10A. 
1.
The Requirements of a Ten Residents Group Appeal Pursuant to



 310 CMR 9.17(1)(c) and G.L. c. 30A, § 10A

Under 310 CMR 9.17(1)(c), “ten [or more] residents of the Commonwealth, pursuant to [G.L.]  c. 30A, § 10A, who . . . submitted comments [on an applicant’s c. 91 license application] within the public comment period,” may appeal [the granting of a c. 91 license] provided, however, (1) that the complete name, address, and telephone number of each resident is set forth in the Appeal Notice, (2) that “at least five of the ten residents . . . reside in the municipality in which the license or permitted activity is located,” (3) that their Appeal Notice “clearly and specifically state the facts and grounds for the appeal and the relief sought,” and (4) that “each appealing resident . . . file an affidavit stating the intent to be part of the group and to be represented by its authorized representative.”  310 CMR 9.17(1)(c); In the Matter of Entergy Nuclear Operations, Inc. and Entergy Nuclear Generation Co., OADR Docket No. 2015-009 (“Entergy”), Recommended Final Decision (February 5, 2016), 2016 MA ENV LEXIS 3, at 44-45, adopted as Final Decision (February 25, 2016).  

As 310 CMR 9.17(1)(c) makes clear, the right to bring a Ten Residents Group appeal to challenge a c. 91 License is also governed by G.L. c. 30A, § 10A, which provides that:   

ten persons may intervene in any adjudicatory proceeding
 . . . in which damage to the environment as defined in [G.L. c. 214, § 7A], is or might be at issue; provided, however, that such intervention shall be limited to the issue of damage to the environment and the elimination or reduction thereof in order that any decision in such proceeding shall include the disposition of such issue.

(emphasis supplied); Entergy, 2016 MA ENV LEXIS 3, at 45.  The provisions of G.L. c. 214, 
§ 7A define “damage to the environment” as:

any destruction, damage or impairment, actual or probable, to any of the natural resources of the commonwealth, whether caused by the defendant alone or by the defendant and others acting jointly or severally. Damage to the environment shall include, but not be limited to, air pollution, water pollution, improper sewage disposal, pesticide pollution, excessive noise, improper operation of dumping grounds, impairment and eutrophication of rivers, streams, flood plains, lakes, ponds or other water resources, destruction of seashores, dunes, wetlands, open spaces, natural areas, parks or historic districts or sites. Damage to the environment shall not include any insignificant destruction, damage or impairment to such natural resources.
(emphasis supplied); Entergy, 2016 MA ENV LEXIS 3, at 45-46.

Hence, the regulatory grant of standing to appeal as a Ten Residents Group pursuant to 310 CMR 9.17(1)(c) and G.L. c. 30A, § 10A carries with it six conditions which are jurisdictional in nature and must be met in order for the appeal of a c. 91 License to proceed as a Ten Residents Group appeal: 

(1)
the Group must consist of at least ten residents of the Commonwealth at

the time of the appeal’s filing;  

(2) 
at least five of the ten residents in the Group must live in the

municipality in which the licensed or permitted activity is located; 

(3) 
each member of the Group must have submitted comments on the c. 91

license application during the public comment period prior to the appeal’s filing; 

(4) 
each member of the Group must include an affidavit with the appeal

stating his or her intention to be part of the Group and to be represented by its authorized representative;  

(5) 
Group membership of at least ten residents of the Commonwealth, five of

which must live in the municipality in which the licensed or permitted activity is located, must be maintained throughout the appeal; and 

(6) 
the Group’s Appeal Notice challenging the c. 91 License must allege clear

and specific facts that the Department’s grant of the c. 91 License might or will cause “damage to the environment” as that term is defined by G.L. 

c. 214, § 7A.
Entergy, 2016 MA ENV LEXIS 3, at 46-47.
The Petitioners do not dispute that the first five conditions set forth above must be met in order for an appeal of a c. 91 License to proceed as a Ten Residents Group appeal pursuant to 310 CMR 9.17(1)(c) and G.L. c. 30A, § 10A.  Petitioners’ Pre-Hearing Memorandum, at pp. 4-5; Applicant’s Closing Brief, at p. 2.  They dispute, however, the sixth condition, contending that 310 CMR 9.17(1)(c) does not require parties seeking to proceed collectively as a Ten Residents Group to allege “damage to the environment.”  Id.  They contend that such a pleading requirement does not exist because the words “shall specifically describe the damage to the environment as defined in [G.]L. c. 214, § 7A” are not present in 310 CMR 9.17(1)(c).  Id.  They contend that because these words are not present in 310 CMR 9.17(1)(c), but are present in 310 CMR 1.01(7)(f),
 the Department did not intend a “damage to the environment” pleading requirement for Ten Residents Groups in c. 91 appeals.  Id.  The Petitioners also assert that a Ten Residents Group is not required to allege “damage to the environment” because in their view “[m]ost of the interests protected by c. 91 relate to public trust rights[,] . . . [and] a ‘damage to the environment’ pleading requirement . . . would in many instances preclude ten-resident groups from bringing an otherwise valid appeal to defend public trust rights, codified under c. 91, but not connected to environmental damage.”  Petitioners’ Pre-Hearing Memorandum, at p. 5.  In the alternative, the Petitioners contend that they have alleged in their Appeal Notice that the Department’s issuance of the c. 91 License to the Applicant might or will cause “damage to the environment.”  Petitioners’ Pre-Hearing Memorandum, at pp. 5-7.  

In response, the Applicant and the Department reject the Petitioners’ reading of 310 CMR 9.17(1)(c), contending that the regulation requires parties seeking to proceed collectively as a Ten Residents Group to allege “damage to the environment” as that term is defined by G.L. 
c. 214, § 7A.  Applicant’s Pre-Hearing Brief, at p. 7, n. 2; Applicant’s Closing Brief, at p. 5, n. 3; Department’s Pre-Hearing Brief, at pp. 14-17.  I agree with the Applicant and the Department that such a pleading requirement exists for the following reasons.

First, the recent Entergy case accorded standing to a group of 12 individuals proceeding jointly as a Ten Residents Group pursuant to 310 CMR 9.17(1)(c) and G.L. c. 30A, § 10A challenging a c. 91 License granted by the Department to the operators of the Plymouth Nuclear Power Plant because the group satisfied all six conditions to bring such an appeal, including satisfying the “damage to the environment” pleading requirement.  Entergy, 2016 MA ENV LEXIS 3, at 44-49.   
Second, I agree with the Applicant that the Petitioners’ position would effectively negate the clear statutory and regulatory requirement to allege “damage to the environment.”  As stated by the Applicant, “[the] Petitioners would have the Presiding Officer [and the Department’s Commissioner, as the Final Decision-maker in the appeal] read out of 310 CMR 9.17(1)(c) the clear requirement that a ten residents group appeal to challenge a c. 91 License is governed by G.L. c. 30A, § 10A, which in turn provides ‘ten persons may intervene in any adjudicatory proceeding . . . in which damage to the environment as defined in [G.L. c. 214, § 7A], is or might be an issue. . .’”  Applicant’s Pre-Hearing Brief, at p. 7, n. 2; Applicant’s Closing Brief, at p. 5, n. 3.  In other words, “[the] Petitioners would rewrite [310 CMR 9.17(1)(c)] so that any group of ten residents could bring an appeal on any issue. This is not what the regulation says.”  Id.


Lastly, I agree with the Department that a validly constituted Ten Residents Group pursuant to 310 CMR 9.17(1)(c) and G.L. c. 30A, § 10A “[that] alleges a violation of public trust rights under c. 91, including the most typical allegations of interference with navigation and other public rights” has alleged “damage to the environment” as that term is defined by G.L. 
c. 214, § 7A.  Department’s Pre-Hearing Brief, at pp. 14-15.  As discussed above, the definition of “damage to the environment” in G.L. c. 214, § 7A includes “any . . .  impairment, actual or probable, to any of the natural resources of the commonwealth . . . .”  (emphasis supplied).  Undisputedly, Lake Webster is a natural resource of the Commonwealth.  The word “impairment” has a broad meaning; it includes “to damage or make worse by or as if by diminishing in some material respect.”
  Synonyms for the word ‘impair” include “hurt, damage, injure, mar, [and] spoil.”
  “It is simple to conclude that significant interference with and impairment of (See 310 CMR 9.35(2)(a)1.e) public rights in a great pond can fit th[e] definition [of impairment and the synonyms of impair] perfectly.”  Department’s Pre-Hearing Brief, at p. 15.  Put another way, the public trust doctrine is designed to protect and preserve the waterways, a public good, for the Commonwealth.  Fuhrmann, 2015 MA ENV LEXIS, at 12-13, citing, Moot v. Department of Environmental Protection, 448 Mass. 340, 342-343 (2007), S.C., 456 Mass. 309 (2010).  Chapter 91 and the Waterways Regulations at 310 CMR 9.00 are intended, in part, to implement the public trust doctrine with respect to the waterways, by protecting the waterways from the cumulative and other effects that would otherwise result from unregulated use of these natural resources of the Commonwealth, i.e. from their misuse or overuse.  Thus, noncompliance with c. 91 or 310 CMR 9.00 implicitly damages and diminishes the waterways, natural resources of the Commonwealth, that they are designed to protect.  As a consequence, inherent in a violation of c. 91 or 310 CMR 9.00 is diminishment of waterways, natural resources of the Commonwealth, resulting in environmental harm.  In sum, 310 CMR 9.17(1)(c) requires parties seeking to proceed collectively as a Ten Residents Group pursuant to 310 CMR 9.17(1)(c) and G.L. c. 30A, § 10A to allege “damage to the environment” as that term is defined by G.L. c. 214, § 7A.  
2.
The 11 Petitioners Who May Proceed Collectively to 

Challenge the c. 91 License as a Ten Residents Group  
Pursuant to 310 CMR 9.17(1)(c) and G.L. c. 30A, § 10A


With respect to the issue of whether all 15 Petitioners in this case may proceed collectively as a Ten Residents Group pursuant to 310 CMR 9.17(1)(c) and G.L. c. 30A, § 10A to challenge the Department’s grant of the c. 91 License to the Applicant, I find that only 11 of 
the Petitioners (“the Webster 11 Residents”) may do so.  These 11 Petitioners are:

(1)
Kathy Brzostek;
 

(2) 
Ralph Brzostek;

(3) 
Joel P. Dudac;

(4) 
Ellen A. Grady;


(5) 
Roberta Hirshberg; 

(6) 
Yale Hirshberg;

(7) 
Edward J. Jarmelolowicz;

(8)
Judith-Ann Keegan;

(9) 
Faith Rubin; 
(10)
Valerie Smith; and

(11)
Kenneth Vacovec.

Department’s Basic Documents in Administrative Record.  The four remaining Petitioners who may not proceed as part of the Ten Residents Group are: (1) Andrea Ferguson, (2) Chris Ferguson, (3) Scott Hirshberg, and (4) Jeffrey Smith.

I find that only the Webster 11 Residents may proceed collectively as a Ten Residents Group pursuant to 310 CMR 9.17(1)(c) and G.L. c. 30A, § 10A because: (1) the Administrative Record shows that the Webster 11 Residents were the only Petitioners who submitted comments during the public comment period on the Applicant’s application for c. 91 License; (2) the same 11 individuals also filed affidavits with their Appeal Notice in this case stating their intention to be part of the Ten Residents Group in accordance with the requirements of 310 CMR 9.17(1)(c); and (3) they alleged clear and specific facts in their Appeal Notice that the Department’s grant of the c. 91 License to the Applicant might or will cause “damage to the environment” as that term is defined by G.L. c. 214, § 7A.  Department’s Basic Documents in Administrative Record; Petitioners’ Appeal Notice, ¶¶ 41, 51; Affidavits attached to Petitioners’ Appeal Notice.    
Although the Webster 11 Residents exceed the minimum number for a Ten Residents Group under 310 CMR 9.17(1)(c) by one and have satisfied the regulation’s affidavit requirement, the Applicant nevertheless contends that they may not proceed as a Ten Residents Group pursuant to 310 CMR 9.17(1)(c) and G.L. c. 30A, § 10A because three members of their ranks, the Petitioners Kathy Brzostek, Roberta Hirshberg, and Yale Hirshberg, “did not appear at the Hearing . . . for cross-examination [by the Applicant],” and as a result, the affidavits that they filed as part of the Petitioners’ Appeal Notice at the inception of the case should be stricken from the record.   Applicant’s Closing Brief, at p. 5, n. 4.  The Applicant’s claim is without merit because the Adjudicatory Proceeding Rules at 310 CMR 1.01 governing resolution of this appeal do not require all members of a 10 Residents Group to attend an Adjudicatory Hearing and be subject to cross-examination by opposing parties simply because they filed affidavits at the inception of the appeal attesting to their membership in a 10 Residents Group pursuant to 310 CMR 9.17(1)(c) and G.L. c. 30A, § 10A.  Those affidavits are not the same as Pre-filed Adjudicatory Hearing Testimony that is filed by a member of the Group to demonstrate standing to proceed in the case as an individual “aggrieved person” pursuant to 310 CMR 9.02 and 9.17(1)(b) and/or to present evidence on the substantive claims in the case.  With respect to such testimony, the Adjudicatory Proceeding Rules require the striking of the testimony if the witness who filed the testimony fails to appear at the Hearing for cross-examination unless the parties stipulate otherwise.  310 CMR 1.01(12)(f); 310 CMR 1.01(h)3.
  Moreover, none of the Petitioners were listed as witnesses in the Applicant’s Pre-Hearing Statement.  If the Applicant desired to cross-examine any Petitioner who filed an affidavit attesting to his or her membership in the Ten Residents Group pursuant 310 CMR 9.17(1)(c) and G.L. c. 30A, § 10A, the Applicant should have listed the Petitioner as a witness in its Pre-Hearing Statement and/or subpoenaed the Petitioner for the Hearing.          

The Applicant also contends that the Webster 11 Residents may not proceed as a Ten Residents Group pursuant to 310 CMR 9.17(1)(c) and G.L. c. 30A, § 10A because, in the Applicant’s view, they have not have alleged clear and specific facts that the Department’s grant of the c. 91 License to the Applicant might or will cause “damage to the environment” as that term is defined by G.L. c. 214, § 7A.  Applicant’s Pre-Hearing Brief, at pp. 5-7; Applicant’s Closing Brief, at pp. 3-5.  The Applicant’s claim is without merit for the following reasons.

First, the Petitioners alleged in their Appeal Notice that the Department’s issuance of the c. 91 License might or will cause water pollution and impair Lake Webster because: (1) the Department should have required a sewage pump out facility for the proposed Project pursuant to 310 CMR 9.39 (Petitioners’ Appeal Notice, ¶ 51); and (2) “the Project will provide for fueling of private watercraft, but there are very few details given for this aspect of the Project” (Petitioners’ Appeal Notice, ¶ 51).  The Petitioners also alleged that the Project might or will significantly impair habitat and nutrient source areas in order to have fish, fowl, or marine plants available to be sought and taken in violation of 310 CMR 9.35(3)(a) (Petitioners’ Appeal Notice, ¶ 41).  All of these claims fall within the ambit of a claim under G.L. c. 214, § 7A that a natural resource of Commonwealth, Lake Webster, might or will be significantly impaired a result of the Department’s issuance of the c. 91License to the Applicant.  Accordingly, the Webster 11 Residents may proceed in this case as a Ten Residents Group pursuant to 310 CMR 9.17(1)(c) and G.L. c. 30A, § 10A.    

B.
Only 6 of the 15 Residents Have Standing As Individuals to Appeal the
Chapter 91 License As An “Aggrieved Person” Pursuant to 
310 CMR 9.02 and 9.17(1)(b).
1.
The Requirements of an “Aggrieved Person” Appeal Pursuant to



 310 CMR 9.02 and 9.17(1)(b)

Under 310 CMR 9.17(1)(b), “any person aggrieved by the decision of the Department to grant [a Chapter 91] license . . . who . . . submitted written comments within the public comment period” may file an administrative appeal with OADR challenging the License within 21 days after its issuance.  Entergy, 2016 MA ENV LEXIS 3, at 24-25.  The Waterways Regulations define “person” as “any individual, partnership, trust, firm, corporation, association, commission, district, department, board, municipality, public or quasi-public agency or authority.”  310 CMR 9.02; Entergy, 2016 MA ENV LEXIS 3, at 25.  Here, the 15 Petitioners are individuals and clearly fall within the Regulations’ definition of “person.”  

An “aggrieved person” is defined by the Waterways Regulations as:

any person who, because of a decision by the Department to grant a license or permit, may suffer an injury in fact, which is different either in kind or magnitude, from that suffered by the general public and which is within the scope of the public interests protected by M.G.L. c. 91 and c. 21A.
310 CMR 9.02; Entergy, 2016 MA ENV LEXIS 3, at 25.  An “aggrieved person” as that term is used in 310 CMR 9.02 and 310 CMR 9.17(1)(b) “must assert ‘a plausible claim of a definite violation of a private right, a private property interest, or a private legal interest. . . . Of particular 
importance, the right or interest asserted must be one that [Chapter 91]  . . . intends to protect.’”  Entergy, 2016 MA ENV LEXIS 3, at 25-26.  

“To show standing, [however,] a party need not prove by a preponderance of the

evidence that his or her claim of particularized injury is true.”  Entergy, 2016 MA ENV LEXIS 3, at 27, citing, Butler v. Waltham, 63 Mass. App. Ct. 435, 441 (2005).  As the Massachusetts Appeals Court explained in Butler:

[t]he “findings of fact” a judge is required to make when standing is at issue . . . differ from the “findings of fact” the judge must make in connection with a trial on the merits.  Standing is the gateway through which one must pass en route to an inquiry on the merits. When the factual inquiry focuses on standing, therefore, a plaintiff is not required to prove by a preponderance of the evidence that his or her claims of particularized or special injury are true. “Rather, the plaintiff must put forth credible evidence to substantiate his allegations. [It is i]n this context [that] standing [is] essentially a question of fact for the trial judge.”

63 Mass. App. Ct. at 441; Entergy, 2016 MA ENV LEXIS 3, at 28.  
To sum up, to demonstrate standing to appeal the c. 91 License in this case as an “aggrieved person” pursuant to 310 CMR 9.02 and 9.17(1)(b), each of the 15 Petitioners had to: 
(1) provide proof that “[he or she] submitted written comments [on the Applicant’s application for the c. 91 License] within the public comment period” and (2) put forth a minimum quantum of credible evidence in support of his or her claims that the proposed structures as approved by the Department’s Chapter 91 License would or might cause him or her to suffer an injury in fact, which would be different either in kind or magnitude from any injury, if any, that the general public could suffer and which is within the scope of the public interest protected by G.L. c. 91 and G.L. c. 21A.  310 CMR 9.02; 310 CMR 9.17(1)(b); Entergy, 2016 MA ENV LEXIS 3, at 29.  If each Petitioner met that threshold, he or she could proceed through the “[s]tanding . . . gateway . . . to [the] inquiry on the merits” regarding whether the Department properly issued the c. 91 License to the Applicant.  Butler, 63 Mass. App. Ct. at 441; Entergy, 2016 MA ENV LEXIS 3, at 30.  As discussed below, only 6 of the 15 Petitioners met that threshold.

2.
The Petitioners Andrea Ferguson, Chris Ferguson, Scott Hirshberg,

and Jeffrey Smith Each Lack Standing to Challenge the c. 91 License As An Individual “Aggrieved Person” Pursuant to 310 CMR 9.02 and 9.17(1)(b) because They Failed to Submit Written Comments on the Applicant’s c. 91 License Application During the Public Comment Period and Failed to File PFT In Support of Their Standing Claim.


As discussed above, one of the requirements for a petitioner to have standing as an individual “aggrieved person” pursuant to 310 CMR 9.02 and 9.17(1)(b) is proof that the petitioner submitted written comments on the c. 91 application during the public comment period.  310 CMR 9.17(1)(b).  Here, the Administrative Record shows that the Petitioners Andrea Ferguson, Chris Ferguson, Scott Hirshberg, and Jeffrey Smith did not submit written comments on the Applicant’s c. 91 License Application during the public comment period.  Thus, they each lack standing to challenge the c. 91 License as an individual “aggrieved person” pursuant to 310 CMR 9.02 and 9.17(1)(b).

The Petitioners Andrea Ferguson, Chris Ferguson, Scott Hirshberg, and Jeffrey Smith also each lack standing as an individual “aggrieved person” pursuant to 310 CMR 9.02 and 9.17(1)(b) because they failed to file PFT in support of their standing claim.
  PFT from each of these Petitioners (as well as the other Petitioners with respect to their standing claims) was necessary to determine whether the structures approved by the Department’s c.  91 License might cause each of them to suffer an injury in fact, which would be different either in kind or magnitude from any injury, if any, that the general public could suffer and which is within the scope of the public interest protected by G.L. c. 91 and G.L. c. 21A.  Entergy, 2016 MA ENV LEXIS 3, at 49, n. 24 (all 12 petitioners lacked standing to challenge c. 91 License as individual “aggrieved person” due to their failure to file PFT).  Simply stated, having failed to file PFT, the Petitioners Andrea Ferguson, Chris Ferguson, Scott Hirshberg, and Jeffrey Smith failed to demonstrate that they each have standing to challenge the c. 91 License as an individual “aggrieved person” pursuant to 310 CMR 9.02 and 9.17(1)(b).

It is also important to note that under 310 CMR 1.01(12)(f), a party’s “[f]ailure to file pre-filed direct testimony within the established time, without good cause shown, [will] result in summary dismissal of the party and the appeal if the party being summarily dismissed is the petitioner.”  In the Matter of Ross and Marilyn Wescott, OADR Docket No. 2006-154, Recommended Final Decision (December 8, 2014), adopted as Final Decision (December 22, 2014), 21 DEPR 150, 151 (2014); In the Matter of Autobody Solvent Recovery Corp., OADR Docket No. 2013-046, Recommended Final Decision (May 29, 2014), 2014 MA ENV LEXIS 39, at 8, adopted as Final Decision (June 2, 2014), 2014 MA ENV LEXIS 41; In the Matter of Stephen W. Seney, OADR Docket No. 2012-019, Recommended Final Decision (March 25, 2013), 2013 MA ENV LEXIS 27, at 19, adopted as Final Decision (April 2, 2013), 2013 MA ENV LEXIS 26.  Indeed, “a petitioner’s failure to file written direct testimony is a serious default,” and “the equivalent of failing to appear at a [judicial proceeding] where the testimony is to be presented live.”  Id., citing In the Matter of Gerry Graves, OADR Docket No. 2007-149, Recommended Final Decision, 2007 MA ENV LEXIS 66, at pp. 2-3 (November 26, 2007), adopted as Final Decision (February 22, 2008).  Here, the Petitioners Andrea Ferguson, Chris Ferguson, Scott Hirshberg, and Jeffrey Smith did not articulate any good cause for not having filed any PFT in support of their standing claim under 310 CMR 9.02 and 9.17(1)(b).  This is an additional basis for my finding that each of them lack standing to challenge the c. 91 License as an individual “aggrieved person” pursuant to 310 CMR 9.02 and 9.17(1)(b).  


3.
The Petitioner Yale Hirshberg Lacks Standing to Challenge the c. 91
License As An Individual “Aggrieved Person” Pursuant to 310 CMR 9.02 and 9.17(1)(b) because He Failed to File PFT In Support of His Standing Claim.


The Petitioner Yale Hirshberg submitted written comments on the Applicant’s c. 91 License application during the public comment period, but failed to file any PFT in support of his standing claim under 310 CMR 9.02 and 9.17(1)(b).  Thus, he also failed to demonstrate standing to challenge the c. 91 License as an individual “aggrieved person” pursuant to 310 CMR 9.02 and 9.17(1)(b) for the same reasons discussed above in the previous section regarding why the Petitioners Andrea Ferguson, Chris Ferguson, Scott Hirshberg, and Jeffrey Smith failed to demonstrate such standing.  Although he failed to demonstrate standing as an individual “aggrieved person” pursuant 310 CMR 9.02 and 9.17(1)(b),  Mr. Hirshberg remains in the case as a member of the Webster 11 Residents challenging the c. 91 License as a Ten Residents Group pursuant to 310 CMR 9.17(1)(c) and G.L. c. 30A, § 10A.  See above, at pp. 17-21.    



4.
The Petitioner Kathy Brzostek Lacks Standing to Challenge the c. 91

License As An Individual “Aggrieved Person” Pursuant to 310 CMR 9.02 and 9.17(1)(b) because Her PFT Was Stricken From the Evidentiary Record As A Result of Her Failure to Appear At The Hearing For Cross-Examination By the Applicant and the Department.


The Adjudicatory Proceeding Rules mandate that “[i]f a witness is not available for
cross-examination at the hearing, the written [pre-filed] testimony of the witness shall be excluded from the record unless the parties agree otherwise.”  310 CMR 1.01(12)(f); 310 CMR 1.01(13)(h)3.  By their terms, the Rules do not accord a Presiding Officer any discretion to retain the PFT of an absent witness in the evidentiary record; rather, the Rules require the PFT “[to] be excluded from the record unless the parties agree otherwise.”  Id.

Here, it is undisputed that: (1) the Petitioner Kathy Brzostek filed PFT for the Hearing in support of her claims in the case, including that she has standing to challenge the 

c. 91 License; (2) she did not appear at the Hearing for cross-examination; and (3) as a result of her absence from the Hearing neither the Applicant nor the Department agreed to allow her PFT to remain part of the evidentiary record.  Hearing Transcript, p. 16, lines 4-24; p. 17, lines 6-14.  Consequently, her PFT was properly stricken from the evidentiary record pursuant to 310 CMR 1.01(12)(f) and 1.01(13)(h)3.  Id.  As result of her PFT having been stricken from the evidentiary record, Ms. Brzostek failed to demonstrate that she has standing to challenge the c. 91 License as an individual “aggrieved person” pursuant to 310 CMR 9.02 and 9.17(1)(b).  Her failure to demonstrate such standing, however, does not preclude her from remaining in the case as a member of the Webster 11 Residents challenging the c. 91 License as a Ten Residents Group pursuant to 310 CMR 9.17(1)(c) and G.L. c. 30A, § 10A.  See above, at pp. 17-21.  
5.
The Petitioner Roberta Hirshberg Lacks Standing to Challenge the 
c. 91 License As An Individual “Aggrieved Person” Pursuant to 310 CMR 9.02 and 9.17(1)(b) because Her PFT Entitled “Affidavit” Was Stricken From the Evidentiary Record As A Result of Her Failure to Appear At the Hearing For Cross-Examination by the Applicant and the Department.


In September 2015, the Petitioner Roberta Hirshberg filed a sworn document entitled

 “Affidavit of Roberta Hirshberg” as part of the package of PFT that had been filed by other Petitioners in the case in support of their respective standing claims and substantive claims against the Applicant’s c. 91 License.  At the Hearing, the Petitioners’ counsel argued that Ms. Hirshberg’s “Affidavit” was not her PFT and that she had not filed any PFT in the case.  Hearing Transcript, p. 18, lines 1-23.  The Applicant and the Department disagreed, contending that Ms. Hirshberg’s “Affidavit” was her PFT and should be stricken from the evidentiary record because she was not present at the Hearing for cross-examination by the Applicant and the Department.  Id.  I agreed with the Applicant and the Department and struck Ms. Hirshberg’s “Affidavit” from the evidentiary record for the following reasons.

First, Ms. Hirshberg’s “Affidavit” had the all facets of PFT given its allegations that went to both the issues of whether she had standing to challenge the c. 91 License as an individual “aggrieved person” pursuant to 310 CMR 9.02 and 9.17(1)(b), and whether the Department properly issued the License to the Applicant.  Specifically, Ms. Hirshberg made the following assertions in her “Affidavit”: (1) that she “own[s] and reside[s] [in a home] at 48 Laurelwood Drive [in] Webster”; (2) that her “house is on the waterfront in Reid Smith Cove on Webster Lake”; (3) that she “submitted comments to the Department . . . during the public comment period on the [Applicant’s] Waterways License Application”; (4) that “[on] August 16, 2015, [she] took photographs and videos of the conditions in Reid Smith Cove as [her] husband[,] [the Petitioner Yale Hirshberg,] and [she] attempted to drive [their] boat to [the Petitioner] Faith Rubin’s house, which is also in Reid Smith Cove”; and (5) that [b]y [her] count, there were approximately 80 boats anchored, floating or navigating in Reid Smith Cove (including groups of boats rafted together), as well as multiple groups of swimmers near boats.”  Affidavit of Roberta Hirshberg, ¶¶ 1-3.  She included with her testimony “photos and a disc containing video footage” purportedly depicting what she witnessed on August 16, 2015.  Id.
It is also undisputed that: (1) Ms. Hirshberg did not appear at the Hearing for cross-

examination; and (2) as a result of her absence from the Hearing neither the Applicant nor the Department agreed to allow her “Affidavit” to remain part of the evidentiary record.  Hearing Transcript, p. 18, lines 1-23.  Therefore, her “Affidavit” was properly stricken from the evidentiary record pursuant to 310 CMR 1.01(12)(f) and 1.01(13)(h)3.  Id.  
Even if Ms. Hirshberg’s “Affidavit” remained in the record, it failed to demonstrate that she had standing to challenge the c. 91 License as an individual “aggrieved person” pursuant to 310 CMR 9.02 and 9.17(1)(b).  Her Affidavit failed to reach the “aggrieved person” standing mark because it failed to assert and put forth a minimum quantum of credible evidence demonstrating that the proposed structures approved by the Department in its c.  91 License to the Applicant will or might cause her to suffer an injury in fact, which would be different either in kind or magnitude from any injury, if any, that the general public could suffer and which is within the scope of the public interest protected by G.L. c. 91 and G.L. c. 21A.  310 CMR 9.02; 310 CMR 9.17(1)(b); Entergy, 2016 MA ENV LEXIS 3, at 29-30.  Additionally, if as the Petitioners’ counsel contended at the Hearing Ms. Hirshberg’s “Affidavit” was not PFT and she did not file PFT in the case, that would not have boded well for Ms. Hirshberg either because that would have constituted an admission that she had not supported her claim of standing as an individual “aggrieved person” pursuant to 310 CMR 9.02 and 9.17(1)(b) with PFT.  Id.  However, just like her fellow Petitioners Yale Hirshberg (Ms. Hirshberg’s husband) and Kathy Brzostek, Ms. Hirshberg’s failure to demonstrate standing as an “aggrieved person” does not preclude her from remaining in the case as a member of the Webster 11 Residents challenging 
the c. 91 License as a Ten Residents Group pursuant to 310 CMR 9.17(1)(c) and G.L. c. 30A, 
§ 10A.  See above, at pp. 17-21.  
6.
The Petitioners Judith-Ann Keegan and Kenneth Vacovec

Each Lack Standing to Challenge the c. 91 License as an Individual “Aggrieved Person” Pursuant to 310 CMR 9.02 and 9.17(1)(b) because They Failed to Demonstrate Such Standing in their PFT.  

The Petitioners Judith-Ann Keegan and Kenneth Vacovec neither own nor live in lakefront property on Reid Smith Cove where the proposed structures authorized by the 

c. 91 License will be located.  Their respective lakefront properties are located in another part of Lake Webster: on Killdeer Island Road.
  Nevertheless, they each contend that they have standing to challenge the c. 91 License as an individual “aggrieved person” pursuant to 310 CMR 9.02 and 9.17(1)(b) because “their use and enjoyment of Webster Lake, as well as rights of navigation and swimming, [will be] significantly impaired by the [Applicant’s] Project” and that “as lakefront property owners, their injuries are different in kind and magnitude than the public generally.” Petitioners’ Pre-Hearing Brief, at p. 9; Petitioners’ Closing Brief, at p. 4; Ms. Keegan’s PFT, ¶¶ 1, 4-5,9-13; Ms. Keegan’s Rebuttal PFT, ¶¶ 4-9, 13-17, 20-23; Mr. Vacovec’s PFT, ¶¶ 1, 4, 8-10,19-20,25; Mr. Vacovec’s Rebuttal PFT, ¶¶ 4-6, 12-14, 16-23, 38, 47-48.  Their claims of standing as an individual “aggrieved person” pursuant to 310 CMR 9.02 and 9.17(1)(b) are not challenged by the Department but are challenged by the Applicant.  Department’s Pre-Hearing Brief, at p. 3; Applicant’s Pre-Hearing Brief, at p. 10; Applicant’s Closing Brief, at p. 8.  The basis of the Applicant’s challenge is its contention that the Ms. Keegan and Mr. Vacovec “[did not provide any] factual information . . . demonstrat[ing] how [they] who are not Project abutters and [not] on the waterfront proximate to the Project could be an aggrieved person or a person who would suffer an injury different in kind or magnitude from that suffered by the general public.”  Applicant’s Pre-Hearing Brief, at p. 10; Applicant’s Closing Brief, at p. 8.  I agree with the Applicant’s position for the following reasons.

In their respective PFT, Ms. Keegan and Mr. Vacovec “fail[ed] to make apparent or claim that [the proposed structures authorized by the c. 91 License] will be ‘in any way a physical barrier’ to [their] littoral access route or would interfere with [their] right to navigate.”  Legowski, 2012 MA ENV LEXIS 128, at 11-12.  They just alleged a “generalized or undifferentiated public interest in the subject matter of the adjudicatory appeal,” and, as such, each of them lacks standing to challenge the Department’s grant of the c. 91 License to the Applicant as an individual “aggrieved person” pursuant to 310 CMR 9.02 and 9.17(1)(b).  Id.  


For example, Ms. Keegan made generalized assertions in her PFT that Lake Webster “is Webster's greatest asset and, as a natural resource, must be protected from those who do not intend to ‘PROTECT AND PRESERVE’ [and] [o]nce it is gone, or fouled, there is no going back.”  Ms. Keegan’s PFT, ¶ 21 (emphasis in original).  She asserted that “the [Applicant’s] intended marina expansion, will not serve to protect and preserve the public’s right to use Webster Lake, or the lake itself.”  Id., ¶ 22.  She asserted “that 25 additional boats [at the Project site in Reid Smith Cove], with their many occupants and their accompanying food, cigarettes[,] and general detritus” will: (1) “further congest an already crowded location”; (2) “impair public passage [to and from] Reid Smith Cove [because the Cove] is a small part of Webster Lake and is land-locked, in that everything that flows into the Cove is contained in that small area”; 
(3) “imped[e] the public’s ability to use the Cove for swimming and boating even more than it currently does”; and (4) “mak[e] it more difficult for Cove residents to access the Lake from their property.”  Id., ¶¶ 6; 12, 13.  Without providing any specifics, she also asserted that the Applicant’s proposed Project will “negatively affect the way [she] use[s] the Lake in the future” and “make [her] less likely to anchor in Reid Smith Cove, and less likely to use the Lake [Webster] in general.”  Ms. Keegan’s Rebuttal PFT, ¶ 4.  

As for Mr. Vacovec, he asserted generally that “[t]he [Applicant’s] Marina [Project] is simply too big . . . [because] [t]here are presently about 55 boats in Reid Smith cove, by [his] count, excluding the 20 boats in the [Applicant’s] existing . . . marina” and “[a]n additional 23 boats that would be added to the proposed marina is a nearly 50% increase in the number of boats in the cove [and would make] . . . [a] crowded cove that much more crowded with the resulting increased safety concerns due to the added number of boats.”  Kenneth Vacovec’s PFT,  ¶ 19.  He did not specify, however, how the additional boats would or could interfere with his purported boating, water skiing, tubing, kayaking, sailing, camping, paddle boarding, swimming, and fishing activities in Lake Webster during the summer, and his ice fishing, cross-country skiing, and ice skating activities in the Lake during the winter.  Id., ¶¶ 8-9.  

Although they failed to demonstrate standing as individual “aggrieved person” pursuant 310 CMR 9.02 and 9.17(1)(b),  Ms. Keegan and Mr. Vacovec do remain in the case as members of the Webster 11 Residents challenging the c. 91 License as a Ten Residents Group pursuant to 310 CMR 9.17(1)(c) and G.L. c. 30A, § 10A.  See above, at pp. 17-21.    



7.
The Petitioners Ralph Brzostek, Joel P. Dudac, Ellen A. Grady,

Edward J. Jarmelolowicz, Faith Rubin, and Valerie Smith each have standing to challenge the c. 91 License as an individual “aggrieved person” pursuant to 310 CMR 9.02 and 9.17(1)(b).   

The Petitioners Ralph Brzostek, Joel P. Dudac, Ellen A. Grady, Edward J. Jarmelolowicz, Faith Rubin, and Valerie Smith each filed PFT in support of their claims that they have standing to challenge the c. 91 License as an individual “aggrieved person” pursuant to 310 CMR 9.02 and 9.17(1)(b).  They claim that they have such standing because in their view “the Department approved the Project without conditions sufficient to protect their rights as littoral property owners to use Webster Lake from their private residential properties,” and that their purported “injuries are specific and tangible, and are directly connected to the [c. 91] License issued by the Department.”  Petitioners’ Pre-Hearing Brief, at p. 8; Petitioners’ Closing Brief, at p. 4.  The common assertion of their PFT is that they “are lakefront property owners on Reid Smith Cove, whose ability to access the waters of Webster Lake from their property for boating and swimming [will be] significantly impaired by the Project,” and that “as lakefront property owners, their injuries are different in kind and magnitude than the public generally.”  Petitioners’ Pre-Hearing Brief, at pp. 8-9; Petitioners’ Closing Brief, at p. 4; Mr. Brzostek’s PFT, ¶¶ 1-22, 25; Mr. Dudac’s PFT, ¶¶ 1-6, 11-18; Ms. Grady’s PFT, ¶¶ 1-15, 19-20; Ms. Grady’s Rebuttal PFT, ¶ 8; Mr. Jarmelolowicz’s PFT, ¶¶ 1-15; Mr. Jarmelolowicz’s Rebuttal PFT, ¶¶ 4-8; Ms. Rubin’s PFT, ¶¶ 1-8, 16-19; Ms. Smith’s PFT, ¶¶ 1, 6-14.  
Their claims of standing as an individual “aggrieved person” pursuant to 310 CMR 9.02 and 9.17(1)(b) are not challenged by the Department but are challenged by the Applicant.  Department’s Pre-Hearing Brief, at p. 3; Applicant’s Pre-Hearing Brief, at pp. 10-12; Applicant’s Closing Brief, at pp. 9-10.  The basis of the Applicant’s challenge is its contention that these Petitioners have not put forth a minimum quantum of credible evidence in support of their respective claims that the proposed structures approved by the Department in its c. 91 License to the Applicant will or might cause each of them to suffer an injury in fact, which would be different either in kind or magnitude from any injury, if any, that the general public could suffer 
and which is within the scope of the public interest protected by G.L. c. 91 and G.L. c. 21A.  Applicant’s Pre-Hearing Brief, at pp. 10-12; Applicant’s Closing Brief, at pp. 9-10.  I disagree for the following reasons.

“[Parties] who allege injury to public rights of navigation and/or passage through the water have been conferred standing when, by virtue of the proximity between a proposed structure and [the parties’] activity that is a protectable interest, there exists the possibility for interference with such activity.”  In the Matter of Renata Legowski, OADR Docket No. 2011-039, Recommended Final Decision (October 25, 2012), 2012 MA ENV LEXIS 128, at 10-11, adopted as Final Decision (November 5, 2012), 2012 MA ENV LEXIS 131 (petitioners were aggrieved because the proximity of their docks to the proposed dock could or would interfere with their use of the area for swimming and access to the waterway and their properties); In the Matter of Abdelnour, et al., Docket No. 88-138, Memorandum Decision and Order on Motion to Substitute Petitioners (November 21, 1991), (petitioners were aggrieved because they navigated in the area where a proposed pier would be and alleged that the pier would make navigation “impossible” due to site’s geographical characteristics); In the Matter of Crane, Docket No. 2008-100, Recommended Final Decision, (March 30, 2009), adopted as Final Decision (April 18, 2009)  (petitioners were aggrieved because the proposed pier would “impinge” upon their alleged swimming and boating activities); In the Matter of Lipkin, Docket No. 92-043, Final Decision (December 22, 1995) (petitioners were aggrieved by the potential proximity of a proposed pier to petitioners’ use of their mooring location, a navigational interest).  “In contrast, standing has not been conferred when a petitioner [who] fails to make apparent or claim that a proposed dock will be ‘in any way a physical barrier’ to petitioner’s littoral access route or would interfere with petitioner’s right to navigate.”  Legowski, 2012 MA ENV LEXIS 128, at 11-12, citing, In the Matter of Glicksman, Docket No. 2008-099, Recommended Final Decision (September 26, 2008), adopted as Final Decision (September 29, 2008).
Here, Mr. Brzostek, Mr. Dudac, Ms. Grady, Mr. Jarmelolowicz, Ms. Rubin, and Ms. Smith alleged in their respective PFT more than a “generalized or undifferentiated public interest in the subject matter of the adjudicatory appeal,” and, as such, each of them has standing to challenge the Department’s grant of the c. 91 License to the Applicant as an individual “aggrieved person” pursuant to 310 CMR 9.02 and 9.17(1)(b).  Legowski, 2012 MA ENV LEXIS 128, at 12.  Specifically, these Petitioners alleged the following in their respective PFT: 

1.
Mr. Brzostek owns and resides at 15 South Shore Road in
Webster with his wife, the Petitioner Kathy Brzostek.  Mr. Brzostek’s PFT, ¶¶ 1-2, 7.  His property is on the shoreline of Reid Smith Cove and directly abuts the Project site.  Id.  He has been enjoying Webster Lake since the 1940’s.  Id., ¶ 7.  He uses Webster Lake to swim, kayak, canoe, and operate a pontoon boat.  Id., ¶ 8.  He accesses Webster Lake directly from his property and he walks in from his property in order to swim in Reid Smith Cove.  Id., ¶ 9.  He also accesses the lake by using his pontoon boat, kayaks, or canoe from his property in order to enjoy time on the water, exercise, swim in the cove, or access businesses on the lake including restaurants and the fuel station.  Id.  He claims that the structures approved by the Department’s c. 91 License will expand “[t]he [Applicant’s] existing marina [at the Project site] . . . [and] interfere with [his] personal use of Webster Lake in many ways,” including swimming in front of his property and navigating to and from his property as the result of increased boat traffic in area.  Id., ¶¶ 12, 15-17.  
2.
Mr. Dudac owns and resides at 23 South Shore Road in
Webster, which he describes as being “in close proximity to [the Project site].”  Mr. Dudac’s PFT, ¶ 1.  He has lived on Webster Lake since 1954 and “enjoy[s] swimming, skiing, boating, sailing and all other water activities on [the] Lake.”  Id., ¶ 5.  He claims that “[o]n [summer] weekends, Reid Smith Cove is filled with boats” and that “the [Applicant’s] proposed marina will take up at least 1/3 of the smaller cove, where [his] property is located, which is a ‘sub- cove’ of Reid Smith Cove.”  Id., ¶¶ 11, 12.  He claims that “the [Applicant’s] proposed marina is scheduled to be built in the narrowest and most densely populated portion of Reid Smith Cove.”  Id., ¶ 17.  He claims that “[t]he project will alter existing routes for all boat traffic on Webster Lake,” and that “[t]he impact will be greatest for [him] and other home owners in Reid Smith Cove.”  Id., ¶ 18.  
3.
Ms. Grady owns and resides at 21 South Shore Road in
Webster with Mr. Jarmelolowicz.  Ms.  Grady’s PFT, ¶¶ 1, 3; Mr. Jarmelolowicz’s PFT, ¶¶ 1, 4.  Their property is located on the waterfront in the Reid Smith Cove area of Webster Lake.  Id.  Ms. Grady asserts that “[f]or the past 32 years, [she has] enjoyed the many water activities that come with living on a lake,” and that she “[has] spent many wonderful days swimming, boating, kayaking and fishing on the lake.”  Ms. Grady’s PFT, ¶ 5.  She asserts that the proposed structures authorized by the Department’s c. 91 License “will make this area very congested, severely restricting the ability of homeowners like [herself] to navigate to their own property . . . .”  Id., ¶ 7.  She asserts that the proposed structures “[will] increase . . . the number of boats at the [Applicant’s] marina [and] further limit [her] access to Webster Lake from [her] dock, due to both increased boat traffic and safety concerns.”  Id., ¶ 9.  She asserts that the proposed structures “will . . . make swimming in front of [her] house impossible due to increased boat traffic and pollution.”  Id., ¶ 10.

4.
Mr.  Jarmelolowicz corroborated that he owns and

resides at 21 South Shore Road in Webster with Ms. Grady.  Mr.  Jarmelolowicz’s PFT, ¶¶ 1, 4.  He asserted that “[he] ha[s] lived in Webster all [of his] life (72 years) and [has] enjoyed fishing, boating, sailing and swimming in Webster Lake.”  Id., ¶ 3.  He asserted that the Applicant’s “expanded marina will change that for [him] . . . .”  Id., ¶ 8.  He asserted that “[s]wimming at [his] property [would] no longer be an option for [him,] . . . because swimming in a marina [will be] dangerous and unhealthy” as a result of “the increased number of boats at [the Project site].”  Id., ¶ 10.  

5.
Ms. Rubin owns the real properties at 5 and 9 Lakeview
Road in Webster, and resides at 5 Lakeview Road, “[f]our residential properties [away] . . . from the [Project site].”  Ms. Rubin’s PFT, ¶¶ 1, 5.  She has lived at this location with her family for 65 years.  Id., ¶ 1.  She asserts that “[she] traditionally swim[s] EVERY day in Reid Smith Cove,” that “[she] ha[s] enjoyed boating, swimming, fishing and generally feeling happy and safe living on Reid Smith Cove during [her] lifetime,” and that the structures approved by the c. 91 License “[will] change [all that] with many more boat slips adding horrific new boat traffic” to the area.  Id., 
¶¶ 6-7, 15.  She asserts that “significant additional waterborne traffic will be introduced to Reid Smith Cove as more power boats will be coming and going in front of [her] house to the narrowest part of the Cove at [Project site],” and as a consequence, “[she] will be living in an open marina [notwithstanding that] [e]very other marina on the Lake is protected by the configuration of the land around it.”  Id., ¶ 18.  


6.
Ms. Smith owns and resides at 17 South Shore Road in
Webster, “[o]ne residence [away] . . . from [the Project site]” in Reid Smith Cove.  Ms. Smith’s PFT, ¶¶ 1, 6.  She asserts that “Reid Smith Cove is already crowded with boaters who spend the afternoon on their boats [and that] [t]he addition of a 43-slip marina in such a tight area [resulting from the Department’s grant of the c. 91 License to the Applicant] will create an increase in trash and other waste that will contribute to the pollution of the ecosystem of the cove eventually killing fish and other wildlife.”  Id., ¶ 9.  She asserts that this expansion will also interfere with her swimming in front of her property and navigating to and from her property.  Id., ¶¶ 12-14.
In sum, Mr. Brzostek, Mr. Dudac, Ms. Grady, Mr. Jarmelolowicz, Ms. Rubin, and Ms. Smith put forth a minimum quantum of credible evidence in support of their respective claims that the proposed structures as approved by the Department’s c.  91 License will or might cause each of them to suffer an injury in fact, which would be different either in kind or magnitude from any injury, if any, that the general public could suffer and which is within the scope of the public interest protected by G.L. c. 91 and G.L. c. 21A.  310 CMR 9.02; 310 CMR 9.17(1)(b); Entergy, 2016 MA ENV LEXIS 3, at 29-30.  As a result, each these Petitioners has standing to challenge the c. 91 License as an individual “aggrieved person” pursuant to 310 CMR 9.02 and 9.17(1)(b).  Id.  

II.
THE DEPARTMENT PROPERLY ISSUED THE CHAPTER 91 LICENSE 

TO THE APPLICANT.

My findings: (1) that the Webster 11 Residents, collectively, have standing to challenge the Department’s grant of the c. 91 License to the Applicant as a Ten Residents Group pursuant to 310 CMR 9.17(1)(c) and G.L. c. 30A, § 10A, and (2) that Mr. Brzostek, Mr. Dudac, Ms. Grady, Mr. Jarmelolowicz, Ms. Rubin, and Ms. Smith each have standing to challenge the License as an individual “aggrieved person” pursuant to 310 CMR 9.02 and 9.17(1)(b),  do not mean that they prevail on the merits of their substantive claims challenging the License.  My findings of standing, which are based on the required lower standard of proof, only mean that these Petitioners may proceed through the “[s]tanding . . . gateway . . . to [the] inquiry on the merits” regarding whether the Department properly issued the c. 91 License to the Applicant.  Butler, 63 Mass. App. Ct. at 441; Entergy, 2016 MA ENV LEXIS 3, at 50.  Having passed through the “standing gateway,” their evidentiary burden was heightened to prove their claim that the Department improperly issued the c.  91 License to the Applicant; at this juncture they had the burden of proving by a preponderance of credible evidence through the sworn testimonial and documentary evidence of their witnesses that the Department erred in issuing the c. 91 License to the Applicant.  Legowski, 2012 MA ENV LEXIS 128, at 7-8 (party challenging Chapter 91 determination has burden of proof); Entergy, 2016 MA ENV LEXIS 3, at 50.  As explained below, they did not meet their burden because a preponderance of the evidence introduced at the Hearing demonstrated that the Department properly issued the c. 91 License to the Applicant.

A.
The Department Properly Determined that the Proposed Project Will Not
Significantly Interfere with Public Rights of Navigation in Lake Webster As Set Forth in 310 CMR 9.35(2)(a)1.d, 1.e, 1.g, and 1.j.   



1.
The Requirements of 310 CMR 9.35(2)(a)1.d, 1.e, 1.g and 1.j
310 CMR 9.35(2)(a) is entitled “Navigation” and provides that a “[proposed] project shall not significantly interfere with public rights of navigation which exist in all waterways,”
 and that “[s]uch rights include the right to conduct any activity which entails the movement of a boat, vessel, float, or other watercraft; the right to conduct any activity involving the transport or the loading/unloading of persons or objects to or from any such watercraft; and the natural derivatives thereof.”  (emphasis supplied).  The Regulation provides that “[t]he Department shall find that the standard is not met” in certain specific circumstances, including those set forth in 310 CMR 9.35(2)(a)1.d, 1.e, 1.g, and 1.j.  
Thus, the question presented here is whether the structures that the Department approved
in the c. 91 License for the Applicant’s proposed 46 boat slip marina and berth for the IP will 
“significantly interfere with public rights of navigation” that exist in Lake Webster by either:

(1)
“requir[ing] the alteration of an established course of vessels” in 

violation of 310 CMR 9.35(2)(a)1.d;

(2)
“interfer[ing] with access to adjoining areas by extending substantially
beyond the projection of existing structures adjacent to the [project] site” in violation of 310 CMR 9.35(2)(a)1.e (emphasis supplied);

(3) 
“generat[ing] water-borne traffic that would substantially interfere with
other water-borne traffic in the area at present, or in the future as may be evidenced by documented projections” in violation of (310 CMR 9.35(2)(a)1.g (emphasis supplied); or


(4)  
“impair[ing] in any other substantial manner the ability of the public to

pass freely upon the waterways and to engage in transport or loading/unloading activities” in violation of 310 CMR 9.35(2)(a)1.j (emphasis supplied).

As discussed above, the structures that the Department approved were piers, gangways, a 130’ x 8’ pile-held main float, two 6’ wide main floats with ten 3’ x 16’ finger floats on each, an 80’ x 8’ main float, a 42’ x 8’ removable float, two 3-pile dolphins, four 4-pile dolphins, and a 13’ wide concrete boat ramp.  These structures will be built at the Applicant’s existing marina in Lake Webster’s Reid Smith Cove where the IP has been berthed since at least 2014.  What the 
c. 91 License did not include or address is the Applicant’s operation of the IP on Lake Webster, notwithstanding the Petitioners’ assertions in their filings in this Appeal.  As discussed previously, c. 91 neither regulates boat size or boat operation, because those matters fall under the purview of G.L. c. 90B and the regulations of the Massachusetts Environmental Police at 323 CMR 2.00, et. seq., governing inland boating law and operation of vessels.  Instead, c. 91 and the Waterways Regulations at 310 CMR 9.00 govern the development of structures and the waterborne traffic directly generated as a result of those structures in tidelands and Great Ponds 
of the Commonwealth, including Lake Webster.  Fuhrmann, 2015 MA ENV LEXIS 17, at 14-15.  
By its terms, 310 CMR 9.35(2)(a) imposes “an explicit regulatory obligation [upon the

Department] to [authorize] . . . those structures such that the legal and reasonably foreseeable waterborne traffic associated with them does not significantly interfere with the public trust rights in [a Great Pond, such as Lake Webster]” in certain specific circumstances, including those set forth in 310 CMR 9.35(2)(a)1.d, 1.e, 1.g, and 1.j, as discussed above.  Fuhrmann, 2015 MA ENV LEXIS 17, at 29-30 (emphasis supplied).  This “legal and reasonably foreseeable waterborne traffic” standard is a rational, objective standard based on c. 91 regulatory requirements and is consistent with prior Final Decisions in administrative appeals involving challenges to c. 91 Licenses issued by the Department.  For example, in the recent Fuhrmann case, the Presiding Officer utilized this standard in finding that the legal and reasonably foreseeable water-borne traffic that would  be generated by the proposed structure authorized by the c. 91 License in that case, i.e. a privately owned submersible water ski slalom course on Lake Metacomet in Belchertown, Massachusetts, would significantly interfere with other water-borne traffic on the Lake area unless the c. 91 License was modified to include certain conditions avoiding such interference.  Fuhrmann, 2015 MA ENV LEXIS 17, at 27-73.

In determining that the c. 91 License at issue needed modification to avoid significant interference with navigation rights, the Presiding Officer in in Fuhrmann focused on the size of Lake Metacomet and the design and operation of the proposed water ski slalom course in relation to the Lake’s parameters.  Id.  Unlike Lake Webster here, “Lake Metacomet is [a] relatively small in area—it is approximately 2,250 feet long and ranges from 675 to 1,000 feet wide.”
  Id., at 19.  “It has an area of approximately 74 acres, but there [was] some evidence [in Fuhrmann] showing it may have [been] filled in over the years and . . . consequently diminished in size to as small as 52 acres.”  Id.  “The lake [also] has an unusual configuration, looking somewhat like the classic peanut shell or a round balloon constricted in the center—narrow in the center and bulging at each end.”  Id.  “The [lake’s] narrowest span is at approximately the midpoint of the lake’s length, where a landform about 300 feet wide juts toward the lake’s middle, narrowing the center width to approximately 675 feet.”  Id., at 19-20.
The proposed privately owned submersible water ski slalom course in Fuhrmann was slated to be 75 feet wide and 850 feet long, occupying approximately 63,750 square feet, and when not in use, the course would submerge and lie on the bottom of Lake Metacomet.  Id., at 20.  The course “would travel along an imaginary centerline of the longest part of the lake, roughly bisecting the lake and parallel to the longest shorelines.”  Id.  “Much of the course would [also]. . . be located at the narrowest part of the lake (where it is “pinched” at the midpoint of its length), causing it to be approximately 300 feet (or a third of a football field) from the northwestern shore and the southeastern landform that juts into the lake.”  Id.  

After conducting an evidentiary Adjudicatory Hearing, at which a number of witnesses testified, the Presiding Officer in Fuhrmann found that “[w]ater-borne traffic generated by the [proposed] slalom course, . . . [would] significantly interfere with other water-borne traffic in the area” unless the c. 91 License approving the structure was modified to include certain conditions avoiding such interference.  Id., at 27-73.  The Presiding Officer reached this conclusion after applying the objective review standard discussed above that focuses on “the legal and reasonably foreseeable waterborne traffic” that would be generated by a proposed structure.  Id.  Among other things that the Presiding Officer found persuasive was the testimony of witnesses that “allowing the course would be like ‘putting a high-speed race track in the middle of a small family park’” and that the water skiing activities at the course “[would] . . . completely tak[e] over the lake.”  Id., at 33.  
For the reasons discussed below, the Petitioners have failed to prove through the testimonial and documentary evidence of their witnesses that the circumstances of Fuhrmann are present in this case.  Based on a preponderance of the evidence, including the persuasive testimony of the Department’s witness, Mr. Hill, and the Applicant’s witnesses, Mr. Smith, Mr. Porter, and Mr. Cazeault, I find that the structures that the Department approved in the c. 91 License for the Applicant’s proposed 46 boat slip marina and berth for the IP will not significantly interfere with public rights of navigation that exist in Lake Webster as set forth in 310 CMR 9.35(2)(a)1.d, 1.e, 1.g, and 1.j because the structures will neither:

(1)
“require the alteration of an established course of vessels” (310 CMR
9.35(2)(a)1.d);

(2)
“interfere with access to adjoining areas by extending substantially
beyond the projection of existing structures adjacent to the [project] site” (310 CMR 9.35(2)(a)1.e);

(3) 
“generate water-borne traffic that would substantially interfere with other
water-borne traffic in the area at present, or in the future as may be evidenced by documented projections . . . .” (310 CMR 9.35(2)(a)1.g); nor


(4)  
“impair in any other substantial manner the ability of the public to pass
freely upon the waterways and to engage in transport or loading/unloading activities” (310 CMR 9.35(2)(a)1.j).

2.
The Testimony of the Department’s Witness, Mr. Hill,



Demonstrated that the Proposed Project Will Not



Significantly Interfere with the Rights of Navigation in Lake Webster

As Set Forth in 310 CMR 9.35(2)(a)1.d, 1.e, 1.g, and 1.j. 
Mr. Hill is an Environmental Engineer at the Department with 35 years of work
experience in the environmental field, including 17 years working in the Department’s Wetlands and Waterways Program.  Mr. Hill’s PFT, ¶¶ 1-5.  During his tenure with the Department, Mr. Hill has worked on over 1,300 Chapter 91 licensing matters, including approximately 200 involving the licensing of structures in Great Ponds.  Id., ¶ 3.  He also has reviewed hundreds of Chapter 91 licenses drafted by Department staff members he supervises.  Id.  He also “consider[s] [himself] a competent boater and ha[s] completed a U. S. Power Squadron[s] training course.”
  Id., ¶ 4.  “[He is] primarily experienced in canoes, kayaks, small sail boats[,] and small motorized vessels.”  Id.  “In both [his] work and personal experience, [he has] witnessed, on hundreds of occasions, the navigation of commercial and recreational vessels while approaching and departing berthing locations at residential piers, town piers and marinas and vessels navigating in channels, harbors, bays and other water bodies.”  Id.  “[He has] also observed and participated in recreational activities [such as] boating, fishing, swimming, water skiing[,] [and] tubing[,] which take place on Great Ponds.”  Id.

With respect to the Applicant’s c. 91 License in this case, “[Mr. Hill] was assigned to [the] project following the retirement of the [Department] staff person who had performed the application review and drafted the Chapter 91 License approving the marina.”  Mr. Hill’s PFT, 

¶ 6.  After he was assigned to the matter, Mr. Hill reviewed the Applicant’s c. 91 License Application and plans, and familiarized himself with Lake Webster by reviewing several aerial photographs and USGS topographic plans, researching c. 91 Licenses that had been issued for structures on Lake Webster, and attending the Site View in September 2016.  Id., ¶¶ 6, 12.  He also reviewed the public comments that had been submitted on the Applicant’s c. 91 License Application and the pre-filed testimony that several Petitioners filed in the appeal.  Id.  As a result, and based on his  prior observations and experience of participating in recreational activities such as boating, fishing, swimming, water skiing, and tubing, he determined that the Department had properly issued the c.  91 License to the Applicant.  Id., ¶¶ 6-28.  Specifically, Mr. Hill determined that the proposed Project will not significantly interfere with public rights of navigation that exist in Lake Webster as set forth in 310 CMR 9.35(2)(a)1.d, 1.e, 1.g, and 1.j.  Id.

Mr. Hill testified that “[the] License . . . approve[d] the construction and maintenance of structures which include piers, gangways, floats, piles and a boat ramp associated with a marina with approximately 46 [boat] slips,” and that “[a]n existing marina is . . . in operation at the [proposed Project] site[,] . . . where the [IP] is now located.”  Mr. Hill’s PFT, ¶ 10.  He testified that “[in his] opinion[,] . . . the [IP] would not be considered ‘new’ water-borne traffic [generated by the approved structures within the meaning of 310 CMR 9.35(2)(a)1.g] as [the vessel was] already [at the proposed Project Site] and was in operation during the summer of 2015.”  Id., 
¶ 11.  He testified that even if the IP is considered as new water-borne traffic generated by the approved structures, he still would conclude that the structures would not generate water-borne traffic that would significantly interfere with public rights of navigation that exist in Lake Webster as set forth in 310 CMR 9.35(2)(a)1.d, 1.e, 1.g, and 1.j for the following reasons.  Id., 
¶¶ 13-28.    
First, Lake Webster “is one of the largest, if not the largest great pond in the Commonwealth[;] . . . [it] has a surface area of approximately 1,442 acres.”
  Id., ¶ 13.  

Second, “[a]lthough [Lake Webster’s] Reid Smith Cove may be a popular destination for boaters, it remains relatively uncongested with existing docks, floats or moorings.  At its narrowest point, there is an approximately 364 [feet of] navigable opening from the cove into the Middle Pond portion of Webster Lake[,] . . . which is wide enough to allow multiple vessels to pass through the opening at the same time.”  Id.  
Third, “[o]ther than the few minutes it may take for the [IP] to pass another vessel on the lake[,] [Mr. Hill saw] no possible way that it would substantially interfere with other water-borne traffic,”
 and that in terms of safety, the vessel “[was] designed to travel at a very slow 
speed . . . .”  Id.  
Fourth, the meaning of the term “established course of vessels” in 310 CMR
9.35(2)(a)1.d, is not synonymous with “habitual use” by vessels in a particular area.  Id., ¶ 15.    Mr. Hill testified that based on his observations of Lake Webster, the proposed Project site at the head of Reid Smith Cove is an ideal location for a marina as it is out of the way of other Lake traffic.  Id.  He testified that with the exception of boaters actually using the marina, he would not expect the area of the proposed docks would habitually be used by any substantial number of vessels, but even if it were, this would not constitute an “established course of vessels” within the meaning of 310 CMR 9.35(2)(a)1.d.  Id.  He testified that the regulation does not guarantee mariners that they will not have to alter their preferred course, but, instead, the phrase “established course of vessels” in 310 CMR 9.35(2)(a)1.d “means that a particular course must have been established by mariners for a compelling and legitimate navigational reason, and must need to be continued for a compelling and legitimate navigational reason, and not just because a 
number of boaters are in the habit of navigating in the area where a project is proposed.”  Id. (emphasis in original).  
Mr. Hill also testified that implicit in this regulatory concept is the inability, without significant adverse consequences, to change course in order to pass around a new, licensed structure.  Id.  He testified that such compelling and legitimate reasons must be understood in the context of a significant interference and would therefore primarily include serious considerations of navigational safety if the course were altered.  Id.  He testified that examples of navigational safety considerations would include, without limitation, being constrained by shoals to avoid grounding, rocks or other navigational hazards, or the predominance of more numerous, larger, and/or less maneuverable vessels in the course (e.g. shipping lane).  Id.  He testified that other compelling and legitimate reasons would include significant interference with commercial fishing activities, significant economic loss (e.g. fuel costs) if the course were altered, or being entirely blocked by a permanent structure from entering a substantially sized and navigable portion of a waterway.  Id.  

Fifth, as Mr. Hill testified, “[t]he reality is that almost all new structures will require some mariners to alter their prior habitual courses, if they have been travelling in that area prior to the [licensed] structure or extension being built,” and “[t]hat, alone, does not constitute an established course of vessels[,]” because “[i]f it did, results that are both absurd and harmful would follow.”  Id., ¶ 16.  He testified that “[f]ew structures could be built or enlarged, because in any reasonably populated waterway, there would have been some amount of navigation along a particular shore or in front of an existing structure with a proposal for expansion,” and “[t]his would create a de facto moratorium on the placement or extension of piers and docks on a shoreline.”  Id.  I agree with Mr. Hill that “[s]uch an interpretation is contrary to . . . 310 CMR 9.35(2)(a), which clearly indicates that the Department is only concerned with a significant interference with navigation.”  Id. (emphasis in original).  In his words: “‘[s]ignificance’ must be seen in terms of something much more serious than ‘we were here first.’”  Id.  He testified that “[u]ltimately, such an interpretation is contrary to the purpose stated in 310 CMR 9.01(2) of ensuring water-dependent uses, because it would prevent and discourage the most typical water-dependent uses described in 310 CMR 9.12 and ultimately encourage nonwater-dependent uses of waterfront land in c. 91 jurisdiction as the only alternative.”  Id.  
Sixth, as Mr. Hill testified, the structures approved by the c. 91 License will not interfere with access to adjoining areas in violation of 310 CMR 9.35(2)(a)1.e because the structures will not  extend substantially beyond the projection of existing structures adjacent to the project site.  Id., ¶¶ 20-21.  A survey map of the northern portion of Reid Smith Cove that was prepared by the Applicant’s witness, Mr. Smith, supports this determination.  Id.; Mr. Smith’s PFT, ¶ VIII.2d (p. 13); Exhibit 4 to Mr. Smith’s PFT.  The survey map depicts the location of the proposed Project site and the properties of the Petitioners who reside in that area (Ralph Brzostek, Joel P. Dudac, Ellen A. Grady, Edward J. Jarmelolowicz, Faith Rubin, and Valerie Smith).  Id.  The survey map also depicts both existing and proposed structures, and shows that there is more than adequate navigable space and water depth to access the adjoining areas.  Id.  The survey map shows that the proposed structures will be located at least 135 feet from the nearest Petitioner property.  Id.  Hence, the proposed structures will not interfere with boat access to the Petitioners’ waterfront properties in that area as there is ample room and water depth lakeward of these properties for the Petitioners to access their respective waterfronts.  Id.

Lastly, the survey map also demonstrates that the proposed structures will not violate 310 CMR 9.35(2)(a)1.j because the structures will not “impair in any other substantial manner the ability of the public to pass freely upon the waterways and to engage in transport or loading/unloading activities.”  Mr. Hill’s PFT, ¶ 21; Mr. Smith’s PFT, ¶ VIII.2e (p. 13); Exhibit 4 to Mr. Smith’s PFT.  The survey map shows: (1) that the Applicant’s southerly dock is located approximately 250 feet from the Petitioner Faith Rubin’s property; (2) that the berth for the IP at the Applicant’s property is located approximately 400 feet from Ms. Rubin’s property; (3) that the Applicant’s property is located approximately 135 feet from the Petitioner Ralph Brzostek’s property; and (4) that the Applicant’s property is located even farther from the properties of the Petitioners Joel P. Dudac, Ellen A. Grady, Edward J. Jarmelolowicz, and Valerie Smith.  Id.  In sum, there is more than ample room for these Petitioners to pass freely on Lake Webster and to engage in loading and unloading on their respective properties, and their Hearing testimony to the contrary is not persuasive.
  Id.  

With respect to the proposed Project’s compliance with 310 CMR 9.35(2)(a)1.j, Mr. Hill also noted that the Applicant’s proposed docking facility comports with the 25 foot setback requirement of 310 CMR 9.36(2) for proposed structures extending perpendicular to the shore.  Mr. Hill’s PFT, ¶¶ 21-22.  The regulation provides that “[i]n the case of a proposed structure which extends perpendicular to the shore, the Department shall require its placement at least 25 feet away from such abutting property lines, where feasible.”  Mr. Hill testified that the purpose of this requirement “[is] to provide a distance between structures that [will] provide safe navigation and berthing, and provide adequate clearance for property owners to approach their property from a waterway and approach the waterway from [their] property.”  Mr. Hill’s PFT, 
¶ 22.  He testified that “[o]ften a 25 foot setback is not feasible, due to lot sizes and other restrictions,” and “[i]n those instances, [proposed] projects may still be approved because there is enough room for vessels to pass each other safely.”  Id., ¶ 21.  He testified, however, that this is not an issue regarding the Applicant’s proposed docking facility because it will be located more than 25 feet from the abutting property lines.  Id.    

3.
The Testimony of the Applicant’s Witness, Mr. Smith,



Demonstrated that the Proposed Project Will Not



Significantly Interfere with the Rights of Navigation in Lake Webster

As Set Forth in 310 CMR 9.35(2)(a)1.d, 1.e, 1.g, and 1.j. 
Mr. Smith is a founding principal of Epsilon Associates, Inc. (“Epsilon”), an engineering and environmental consulting firm of approximately 40 professionals based in Maynard, Massachusetts, that was retained by the Applicant to prepare its c. 91 License in this matter and provide expert testimony for the Applicant.  Mr. Smith’s PFT, ¶¶ I.1, II.1.  Mr. Smith has nearly 40 years of environmental consulting experience, and as a specialty in environmental permitting of waterfront projects and compliance with Massachusetts environmental laws and regulations, including c. 91 and the Waterways Regulations.  Id., ¶¶ I.1-I.14 (pp.1-3).  He holds a Bachelor of Science degree from Syracuse University in Geology and a Master of Science degree from Texas A&M University in Geological Oceanography.  Id., ¶  I.4.  In addition, he completed doctoral level graduate courses in Geography at Rutgers University in both Geology and Geography with a concentration in Coastal Geomorphology.  Id.  

Prior to Epsilon’s founding, Mr. Smith’s work experience included serving as the director of the scientific and engineering staff at the Massachusetts Coastal Zone Management Office (“MCZM”) during the late 1970’s where he worked with MassDEP staff  in developing the Waterways Regulations at 310 CMR 9.00.  Id., ¶ I.6.  Later, as an environmental consultant, “[he] helped prepare the Massachusetts Clean Marina Guide under contract to MCZM.”  Id.
“This guide was designed as a reference book for marinas, yacht clubs, and boatyards on most

of the activities that occur at these waterfront facilities.”  Id., ¶ I.12.  The Guide sets forth “strategies and practices to reduce marina and boating impacts on the waterfront environment.”  Id.  “As part of this contract, [Mr. Smith] gave public presentations on the Guide in various coastal regions of the state,” and “[Epsilon] used this guide as a template to develop the [Applicant’s] Marina Guide which [was approved by] . . . the Webster Conservation Commission” in connection with prior permitting that the Applicant received for the proposed Project under the MWPA and the Wetlands Regulations.  Id.

At the Hearing, Mr. Smith corroborated Mr. Hill’s testimony that the proposed Project will not significantly interfere with public rights of navigation that exist in Lake Webster as set forth in 310 CMR 9.35(2)(a)1.d, 1.e, 1.g, and 1.j.  Mr. Smith’s PFT, ¶¶ VIII.2(a)-2(e) (pp.12-13).  He testified that “[w]ater-bourne traffic that will be generated by the [proposed structures approved by the c. 91 License] includes the [IP] and [other] boats at the [Applicant’s] Marina [on Reid Smith Cove],” and that the structures “[will not] generate water-borne traffic that would substantially interfere with other water-borne traffic in the area at present, or in the future as may be evidenced by documented projections,” and does not violate 310 CMR 9.35(2)(a)1.g for the following additional reasons.  Id., ¶ VIII.2(a) (p.12).  
First, Mr. Smith testified that the provision in 310 CMR 9.35(2)(a)1.g regarding “documented projections” of water-borne traffic that will be generated by structures authorized by a c. 91 License “[t]ypically . . .  appl[ies] to a more urbanized body of water with defined channels and shipping and/or other vessels schedules for the use of the channel.”  Id.  He testified that “[t]here are no known commercial or other scheduled vessels that use this area of Reid Smith Cove” and that “[t]his area is typically used by recreational vessels that do not have prescribed courses or schedules, and [that] there are no navigation channels in the northern portion of Reid Smith Cove.”  Id.  
Second, Mr. Smith testified that since there is no “established course of vessels” the

proposed Project does not run afoul of 310 CMR 9.35(2)(a)1.d.  Id., ¶ VIII.2(b) (p.12).  

Third, Mr. Smith testified the structures approved by the c. 91 License will not interfere with access to adjoining areas in violation of 310 CMR 9.35(2)(a)1.e because the structures will not  extend substantially beyond the projection of existing structures adjacent to the project site.  Id., ¶ VIII.2(d) (p.13).  He confirmed that he prepared the survey map of the northern portion of Reid Smith Cove that Mr. Hill referred to in his testimony, and which demonstrates that there is more than adequate navigable space and water depth to access the adjoining areas, including the properties of the Petitioners who reside in that area (Mr. Brzostek, Mr. Dudac, Ms. Grady, Mr. Jarmelolowicz, Ms. Rubin, and Ms. Smith).  Id., ¶ VIII.2(d) (p. 13); Exhibit 4 to Mr. Smith’s PFT.  

Lastly, Mr. Smith confirmed Mr. Hill’s testimony that the survey map also demonstrates that the proposed structures will not violate 310 CMR 9.35(2)(a)1.j because the structures will not “impair in any other substantial manner the ability of the public to pass freely upon the waterways and to engage in transport or loading/unloading activities.”  Mr. Smith’s PFT, 

¶ VIII.2(e) (p. 13); Exhibit 4 to Mr. Smith’s PFT.  He also confirmed that the Applicant’s proposed docking facility comports with the 25 foot setback requirement of 310 CMR 9.36(2) for proposed structures extending perpendicular to the shore.  Mr. Smith’s PFT, ¶¶ VIII.2(b), 2(d), 2(e) (pp. 12-13). 

4.
The Testimony of the Applicant’s Witness, Mr. Porter, 


Demonstrated that the Proposed Project Will Not



Significantly Interfere with the Rights of Navigation in Lake Webster

As Set Forth in 310 CMR 9.35(2)(a)1.d, 1.e, 1.g, and 1.j. 
Mr. Porter is the President of Childs Engineering Corporation (“Childs Engineering”), an engineering and environmental consulting firm based in Bellingham, Massachusetts, that provides engineering services in the field of waterfront and marine structures.  Mr. Porter’s PFT, ¶ I.1.  The Applicant retained Childs Engineering to provide waterfront engineering services in support of the Applicant’s c. 91 License Application in this matter and provide expert testimony for the Applicant.  Mr. Porter’s PFT, ¶ II.1.  Mr. Porter has been to the proposed Project Site numerous times in the course of providing engineering consulting services to the Applicant in this matter.  Id., ¶ III.1.   
Mr. Porter has worked at Childs Engineering for over 40 years, concentrating solely on
waterfront and marine structures engineering with most of his work in Massachusetts.  Id., ¶¶ I.1-I.5.  He holds a Bachelor of Science in Civil Engineering from Union College (1972).  Id., 
¶  I.12; Exhibit 1 to Mr. Porter’s PFT.  In addition, he is a licensed a Massachusetts Professional Engineer (“P.E.”)
 and a licensed P.E. in Maine, New York, and Rhode Island.  Mr. Porter’s 
PFT, ¶ I.11; Exhibit 1 to Mr. Porter’s PFT.    
During his career, Mr. Porter has been involved in providing waterfront engineering services for the development of many projects along the Boston waterfront, including work on Rowes Wharf, Battery Wharf, Fan Pier, Long Wharf, the World Trade Center, Union Wharf, Lovejoy Wharf, Liberty Wharf, Atlantic Wharf, and Pier 5 in the Marine Industrial Park.  Mr. Porter’s PFT, Id., ¶ I.5; Exhibit 1 to Mr. Porter’s PFT.  He also has been involved in the permitting and licensing of waterfront structures throughout most of New England and New York.  Mr. Porter’s PFT, Id., ¶ I.9; Exhibit 1 to Mr. Porter’s PFT.  He also has been involved in the planning, design, and permitting of a variety of recreational and marina facilities, including several in Boston: the Charles River Parks (Northpoint, Nashua Street, and Lovejoy Wharf), the Boston Yacht Haven Marina at Commercial Wharf, the Boston Waterboat Marina in Boston Harbor, the Community Rowing Boathouse and Sculling Pavilion, and the DeWolfe Boathouse at Boston University.  Exhibit 1 to Mr. Porter’s PFT.    
At the Hearing, Mr. Porter corroborated Mr. Hill’s testimony that the proposed Project will not significantly interfere with public rights of navigation that exist in Lake Webster as set forth in 310 CMR 9.35(2)(a)1.d, 1.e, 1.g, and 1.j.  Mr. Porter’s PFT, ¶¶ VII, VIII.  In addition, he supported Mr. Hill’s testimony that the Applicant’s proposed docking facility comports with the 25 foot setback requirement of 310 CMR 9.36(2) for proposed structures extending perpendicular to the shore.  Id. ¶ VII.  
5.
The Testimony of the Applicant’s Witness, Mr. Cazeault, 


Demonstrated that the Proposed Project Will Not



Significantly Interfere with the Rights of Navigation in Lake Webster

As Set Forth in 310 CMR 9.35(2)(a)1.d, 1.e, 1.g, and 1.j. 

Mr. Cazeault is a longtime resident of Webster and a Professional Engineer with more
than 40 years of engineering experience in the private sector and various engineering fields.  Mr. Cazeault’s PFT, ¶¶ I.1-I.4(pp. 1-2,); Exhibit A to Mr. Cazeault’s PFT, at pp. 1-2.  Mr. Cazeault is a founding principal of Caztec, Inc. (“Caztec”), an engineering and consulting firm based in Webster.  Mr. Cazeault’s PFT, ¶¶ I.1; Exhibit A to Mr. Cazeault’s PFT, at p. 2.  The Applicant retained Caztec to work with Epsilon in preparing all filings for the proposed Project that were required by c. 91 and the Waterways Regulations at 310 CMR 9.00.  Mr. Cazeault’s PFT, ¶ II.1.     

Mr. Cazeault holds a Bachelor of Science degree in Textile-Mechanical Engineering from the Lowell Technological Institute, the predecessor of the University of Massachusetts at Lowell, Massachusetts (“UMASS Lowell”).  Mr. Cazeault’s PFT, ¶ I. 5; Exhibit A to Mr. Cazeault’s PFT, at p. 1.  He is a member of the Society of Naval Architects and Marine Engineers, a more than one century old private professional organization dedicated to “the art, science, and practice of naval architecture, shipbuilding and marine engineering.”  Exhibit A to Mr. Cazeault’s PFT, at p. 1; http://www.sname.org/aboutsname.  Its members include commercial and governmental practitioners, students, and educators of naval architecture, shipbuilding, and marine and ocean engineering.  Id.   

As a long time resident of Webster, Mr. Cazeault is very familiar with Lake Webster.   Mr. Cazeault’s PFT, ¶ I.2-I.3; Exhibit A to Mr. Cazeault’s PFT, at p. 1.  He has spent almost all of his summers on the Lake and was previously very active for more than a decade as a member and leader of the Webster Lake Association.  Id.  The Webster Lake Association “is a non-profit organization whose mission is to protect and improve the lake.”  Exhibit A to Mr. Cazeault’s PFT, at p. 1.

Mr. Cazeault is also an experienced boater.  Mr. Cazeault’s PFT, ¶ I. 3.2.  He has done  “[p]ower boating and [s]ail[ed] on Webster Lake, Boston Harbor, Narragansett Bay, and Long Island Sound,” including serving “as [a] crew [member], helmsman, and navigator on several vessels up to a 45 foot Sport Fisherman and a 65 foot custom racing yawl.”  Id.  He “hold[s] a [United States Coast Guard] Safe Boating Certificate, and ha[s] taken multiple navigation courses, including a recent Raymarine Course in setting up a chart plotter with sonar, radar, and Navionics.”  Id.  He also “hold[s] a Helmsman Permit from Regatta Point Community Sailing,” and “currently operate[s] a 20 foot Hurricane on Webster Lake and also own[s] a Mini-12, and 17 foot Daysailer.”  Id.
At the Hearing, Mr. Cazeault corroborated Mr. Hill’s testimony that the proposed Project will not significantly interfere with public rights of navigation that exist in Lake Webster as set forth in 310 CMR 9.35(2)(a)1.d, 1.e, 1.g, and 1.j.  Mr. Cazeault’s PFT, ¶¶ IX.2(a), 2(b), 2(d), 2(e)VII, VIII.  Also, as discussed in the next section, Mr. Cazeault effectively refuted the testimony of the Petitioners’ witnesses, including their expert, Mr. Natale, who contended that the proposed Project will significantly interfere with public rights of navigation that exist in Lake Webster as set forth in 310 CMR 9.35(2)(a)1.d, 1.e, 1.g, and 1.j.  Indeed, Mr. Cazeault’s testimony demonstrated that the Petitioners generally ignored the structures authorized by the 
c. 91 License and instead focused their attention on the presence and operation of the IP on Lake Webster.
6.
The Testimony of the Petitioners’ Witnesses Failed to Demonstrate
that the Proposed Project Will Significantly Interfere with the Rights of Navigation in Lake Webster As Set Forth in 310 CMR 9.35(2)(a)1.d, 1.e, 1.g, and 1.j. 


a.
The Testimony of the Petitioners’ Expert Witness, Mr. Natale,
Failed to Demonstrate that the Proposed Project Will Significantly Interfere with the Rights of Navigation in Lake Webster As Set Forth in 310 CMR 9.35(2)(a)1.d, 1.e, 1.g, and 1.j. 

The Petitioners’ expert witness at the Hearing was Charles Natale (“Mr. Natale”).  Mr. Natale is a Senior Executive and Principal at ESS Group, Inc., an environmental consulting and engineering firm of 55 professionals based in Waltham, Massachusetts, which he has operated since 1997.  Mr. Natale’s PFT, ¶ 2.  His firm “provides multi-media technical and regulatory review services for a variety of air, water, earth[,] and coastal ocean markets.”  Id.  Mr. Natale holds a Bachelor of Science degree in Environmental Geosciences from Boston College and a Master of Science degree in Coastal Geology and Marine Science from the College of William and Mary-Virginia Institute of Marine Service.  http://essgroup.com/team/charles-j-natale.html.  

Mr. Natale has expertise in c. 91 licensing and has testified in court and before administrative bodies on c. 91 matters.  Mr. Natale’s PFT, ¶¶ 3-4.  He has “over 31 years of public and private sector experience in project reviews, project developments[,] other matters related to [c. 91 and the Waterways Regulations at 310 CMR 9.00].”  Id., ¶ 5.  During the mid-1980’s (1984-1988), he worked in the Department’s Waterways Program “beginning as a Waterways Licensing Engineer in 1984” and then “serv[ing] as the Program Chief . . . from 1985-1988.”  Id., ¶ 6.  As Program Chief, “[he] was responsible for the day to day management and implementation of the Chapter 91 Waterways Licensing Program and Program staff and for making all Chapter 91 licensing decision recommendations . . . .”  Id.   
     At the Hearing, Mr. Natale testified that in his opinion “[i]t is clear based on the scale

and dimensions of the [IP], and its operation as a ‘paddlewheel’-  type vessel for propulsion, that it has already required the alteration of historical courses of vessels using Reid Smith Cove and its approaches and fairways into and out of the Cove into Webster Lake.”  Id., ¶ 28.  Mr. Natale, however, did not identify the specific “historical courses of vessels” that the IP has purportedly altered by operating on Lake Webster.  Id.

Mr. Natale also testified that “Reid Smith Cove is restricted in its navigational area due to its narrowly restricted entrance channel that is only 400 feet wide at its entrance with only approximately 200-250 feet of its width available for common access fairway navigation.”  Id.  He testified that “[t]he beam of the [IP], as shown on the [c. 91] Application Plans, is approximately 32 feet,” and that “[u]sing a typical passing vessel safety margin of 1.25 the beam width to equal a minimum of 40 feet of clear distance between passing vessels, its entrance and exit out of the Cove entrance consumes approximately 50 feet of vessel clearance on either side of the vessel that must use the centerline of the fairway due to its deeper draft and paddle wheel operation.”  Id., ¶ 29.  He testified that “[n]ot only does this significantly alter the established course of vessels entering and exiting the [C]ove, but also creates a hazard to navigation and safety due to water turbulence from the paddlewheel propulsion system.”  Id.  He testified that “[r]ecreational vessels using the Cove and its approaches are compelled to change normal course when the [IP] transits by them or in and out of [the] . . . Cove.”  Id.
Mr. Natale also contended that the Applicant had failed to provide any “documented projections” of existing and future vessel traffic impacts in the Cove as required under 310 CMR 9.35 (2)(a)1.g.  Id., ¶ 33.  He also contended that the proposed Project will double in size the Applicant’s existing marina at Reid Smith Cove to almost 50 boat slips, and that this expansion coupled with the IP’s excursions on Lake Webster, “will significantly increase the generation of water-borne traffic that would substantially interfere with other waterborne traffic in the Cove and its approaches not only at present, but also in the future.”  Id., ¶ 30.  He testified that it will also “intensify boating congestion in th[e] . . . Cove area” and “will further restrict riparian land owners rights and ability to access the waterway.”   Id., ¶¶ 31, 35.  

I do not find Mr. Natale’s testimony persuasive for a number of reasons.

First, Mr. Natale admitted at the Hearing that he did not view the proposed Project Site on Lake Webster prior to preparing his PFT.  Hearing Transcript, p.  95, lines 12-24; p. 96, lines 1, 12-24; p. 97, lines 1-21.  This is in stark contrast to the Department’s expert witness, Mr. Hill, and the Applicant’s witnesses, Mr. Smith, Mr. Porter, and Mr. Cazeault, who viewed the proposed Project Site at least one time prior to filing their respective PFT in the case.  Mr. Hill’s PFT, ¶ 6; Mr. Smith’s PFT, ¶ III.1; Mr. Porter’s PFT, III.1; and Mr. Cazeault’s PFT, ¶ III.1.  In Mr. Smith’s, Mr. Porter’s, and Mr. Cazeault’s case, they have been at the proposed Project site on multiple occasions with respect to the proposed Project.  Mr. Smith’s PFT, ¶ III.1; Mr. Porter’s PFT, III.1; and Mr. Cazeault’s PFT, ¶ III.1.  Mr. Cazeault is also very familiar with Lake Webster by virtue of being a long time Webster resident and boater on Lake Webster.  Mr. Cazeault, Mr. Smith, and Mr. Hill also attended the September 2015 Site View that I conducted in the case, which included boarding the IP and taking a tour of the vessel while docked in Reid Smith Cove.  The Site View included the IP’s Captain, Kevin Rabett, explaining the IP’s operations.   Undisputedly, Mr. Natale did not attend the September 2015 Site View.  Hearing Transcript, p.  95, lines 12-24; p. 96, lines 1, 12-24; p. 97, lines 1-21.  The fact that he had “a representative of [his] company” attend the Site View did not mitigate Mr. Natale’s lack of attendance at the Site View because it was Mr. Natale who testified at the Hearing, not “[the] representative of [his] company.”

Second, Mr. Natale’s testimony regarding the c. 91 License at issue is largely limited to the IP’s operation and not to the structures that were authorized by the c. 91 License.  For example, as discussed above, he contended that the IP has allegedly altered an established course of vessels, but never asserted that the licensed structures caused the purported alteration.  The result is that the Petitioners have essentially presented no relevant expert testimony regarding the structures’ purported alteration of an established course of vessels, and therefore they failed to meet their burden of proof on appeal.
Third, notwithstanding his testimony that the IP will significantly interfere with water-borne traffic in violation of 310 CMR 9.35(2)(a)1.g, Mr. Natale admitted under cross-examination at the Hearing by the Applicant’s counsel, that he is not aware of any documented waterborne traffic projections for Lake Webster.  Hearing Transcript, p. 100, lines 7-12.  Accordingly, his testimony regarding the IP’s purported significant interference with waterborne traffic lacked an evidentiary foundation.  
Lastly, Mr. Natale’s testimony was effectively refuted by the persuasive testimony detailed above that Mr. Hill, Mr. Smith, and Mr. Porter provided at the Hearing demonstrating that the proposed Project will not significantly interfere with public rights of navigation that exist in Lake Webster as set forth in 310 CMR 9.35(2)(a)1.d, 1.e, 1.g, and 1.j.  Mr. Cazeault also effectively refuted Mr. Natale’s testimony, by testifying, that contrary to Mr. Natale’s assertion, the IP’s beam is less than 20 feet wide and not 32 feet.  Mr. Cazeault’s PFT, ¶ IX.2(a), at p. 6.  Mr. Cazeault testified that “[t]he Reid Smith [Cove] channel is approximately 400 feet wide and is navigable, due to its depth, within 10 feet of each [property’s owner’s] shoreline,” and that [b]ased on the a clearance of 125 feet per shoreline and a clearance of 25 feet on each side of the IP, there is 80 feet of clearance on each side of the IP if [the vessel] did navigate the center of the channel.”  Id.  He testified that “[i]n practice[,] the IP normally navigates to the right side of the channel, thus giving more clearance for passing boat traffic,” and, accordingly, “[t]here is no significant alteration of [water-borne] traffic.”  Id.  He also testified that, contrary to Mr. Natale’s assertion, “[t]he IP does not give off a large bow wave (less than 6”) or significant paddle turbulence (less than 12”) while under way at cruising speed (5 mph,) and less when passing through the channels at 3 mph.  Id.  He testified that “[t]he IP gives off less headway disturbance than most of the regular powerboats, and jet skis, including pontoon types, on [Lake Webster].”  Id.  



b.
The Testimony of the Petitioners Ralph Brzostek, Joel P.

Dudac, and Valerie Smith Failed to Demonstrate that

the Proposed Project Will Significantly Interfere with the Rights of Navigation in Lake Webster As Set Forth in 310 CMR 9.35(2)(a)1.d, 1.e, 1.g, and 1.j. 

As discussed above, the Petitioners Ralph Brzostek, Joel P. Dudac, and Valerie Smith live on Reid Smith Cove in the vicinity of the proposed Project Site, and are members of the Webster 11 Residents and have individual standing to challenge the c. 91 License in the case.  See above, at pp. 17-21, 34-38.    

Mr. Brzostek testified that “[he is] aware that the Massachusetts Boating Laws prohibit operation of a motorboat within 150 feet of a swimming area, whether public or private,” and that “[t]he [IP] and boats from the [Applicant’s] existing Marina [at the proposed Project site] 
routinely come much closer . . . than 150 feet [to his swimming area at his property].”  Mr. Brzostek’s PFT, ¶ 23.  
I do not find Mr. Brzostek’s testimony persuasive because it was effectively refuted by the persuasive testimony detailed above that Mr. Hill, Mr. Smith, and Mr. Porter provided at the Hearing demonstrating that that the proposed Project will not significantly interfere with public rights of navigation that exist in Lake Webster as set forth in 310 CMR 9.35(2)(a)1.d, 1.e, 1.g, and 1.j.  Mr. Cazeault also effectively refuted Mr. Brzostek’s testimony, by testifying that the IP “stays a minimum 75 feet from the swim area buoys, or 150 feet from the shoreline, as required by law.”  Mr. Cazeault’s PFT, ¶ IX.2(a), at pp. 5, 6.  He also testified that “[w]ith the installation of the . . . berth for the [IP that was approved by the c. 91 License], the vessel will be pointed away from [Mr. Brzostek’s, Mr. Dudac’s, and Ms. Smith’s respective properties on Reid Smith Cove] and [will] be able to steer a wider margin than the present 75 feet from the buoys.”  Id.

 Mr. Dudac testified that “[t]he [Applicant’s] proposed marina is scheduled to be built in the narrowest and most densely populated portion of Reid Smith Cove,” and that “[the IP will] be moved into this marina, in front of residential homes.”  Mr. Dudac’s PFT, ¶ 17.  He testified that “[w]hen the [IP] makes tours, the boat necessarily backs up in front of many more homes, including [his home], and routinely comes very close to the shoreline.”  Id.  He testified that “[t]he [proposed] project will alter existing routes for all boat traffic on Webster Lake,” and that “[t]he [resulting] impact will be greatest for [him] and other home owners in Reid Smith Cove[.]”  Id., ¶ 18.  He testified that “[he is] unable to enter and exit the dock[s] in front of [his] proper[ty] when the [IP] is coming and going.”  Id.  

I do not find Mr. Dudac’s testimony persuasive because it was effectively refuted by the persuasive testimony detailed above that Mr. Hill, Mr. Smith, and Mr. Porter provided at the Hearing demonstrating that that the proposed Project will not significantly interfere with public rights of navigation that exist in Lake Webster as set forth in 310 CMR 9.35(2)(a)1.d, 1.e, 1.g, and 1.j.  Mr. Dudac’s testimony also is not persuasive based on Mr. Cazeault’s testimony discussed above regarding Mr. Brzostek’s contentions at the Hearing and Mr. Dudac’s admissions on cross-examination at the Hearing.  On cross-examination by the Department’s counsel, Mr. Dudac was asked how long it took for the IP to pass by his property in Reid Smith Cove.  Hearing Transcript, p. 70, line 23.  He responded by stating: “A short time.”  Id., p. 70, line 24.  When the Department’s counsel asked him to be more specific, Mr. Dudac responded by stating that it took two or three minutes for the IP to pass by his property.  Id., p. 71, lines 1-9.  When the Department’s counsel asked him whether he “[w]ould . . . characterize that [two to three minute interval] as an inconvenience [to him],” he responded by stating: “No.”  Id., p. 71, line 24; p. 72, lines 1-2.   

   Ms. Smith testified that “[w]hen boats from the [Applicant’s existing] marina, or the [IP], are operating they must come within 100 feet of [her] shoreline, and [she is] unable to swim from [her] property, or let others do so, because it is unsafe.”  Ms. Smith’s PFT, ¶ 13.  She testified that “[t]his occurs often when one of the marina boats operates and each time the [IP] enters or exits its mooring,” and that “[she] must be very careful swimming at [her] property, [that] [she] exit[s] the water when boats are leaving the marina[,] [and] sometimes [she does not] know when they are entering.”  Id.    

  
I do not find Ms. Smith’s testimony persuasive because it was effectively refuted by the persuasive testimony detailed above that Mr. Hill, Mr. Smith, and Mr. Porter provided at the Hearing demonstrating that that the proposed Project will not significantly interfere with public rights of navigation that exist in Lake Webster as set forth in 310 CMR 9.35(2)(a)1.d, 1.e, 1.g, and 1.j.  Ms. Smith’s testimony also is not persuasive based on Mr. Cazeault’s testimony discussed above regarding Mr. Brzostek’s contentions at the Hearing and Ms. Smith’s admissions on cross-examination testimony at the Hearing.  On cross-examination by the Department’s counsel, Ms. Smith confirmed that there are currently six boats at the Applicant’s existing marina on Reid Smith Cove.  Hearing Transcript, p. 80, lines 17-21.  When the Department’s counsel asked her whether “the six [boats] often leave at the same time,” she answered: “No.”  Id., p. 80, lines 19-21.  When the Department’s counsel asked her to confirm that when each boat left she had “[enough] room for [her boat] to go beside [the other boat] or leave [her dock] pretty much right away,” she responded by stating that she had to wait for the other boat to pass her dock before leaving the dock with her boat.  Id., p. 80, lines 22-24; p. 81, lines 1-7.  When the Department’s counsel asked her how long she had to wait for the other boat to pass, she responded by stating that: “it doesn't take that long [for the boats to pass, just] . . . a few minutes.”  Id., p. 81, lines 8-13.  She also said that she considered the waiting time to be “a slight inconvenience” for her.  Id., p. 81, 14-23.

c.
The Testimony of the Petitioners Ellen A. Grady and 

Edward Jarmelolowicz Failed to Demonstrate that the

Proposed Project Will Significantly Interfere with the Rights of Navigation in Lake Webster As Set Forth in 310 CMR 9.35(2)(a)1.d, 1.e, 1.g, and 1.j. 

As discussed above, the Petitioners Ellen A. Grady and Edward J. Jarmelolowicz live on Reid Smith Cove in the vicinity of the proposed Project Site, and are members of the Webster 11 Residents and have individual standing to challenge the c. 91 License in the case.  See above, at pp. 17-21, 34-38.    
 

Ms. Grady testified that “[w]hen the [IP] departs and returns, it passes directly in front of [her property’s] dock, making it impossible for [her] to take [her] boat out,” and that “[her] comings and goings from [her property’s] own dock are subject to the [vessel’s] schedule . . . .”  Ms. Grady’s PFT, ¶ 8.  I do not find Ms. Grady’s testimony persuasive because it was effectively refuted by the persuasive testimony detailed above that Mr. Hill, Mr. Smith, and Mr. Porter provided at the Hearing demonstrating that that the proposed Project will not significantly interfere with public rights of navigation that exist in Lake Webster as set forth in 310 CMR 9.35(2)(a)1.d, 1.e, 1.g, and 1.j.  Mr. Cazeault also effectively refuted Ms. Grady’s testimony by testifying at the Hearing that “[i]f the [IP’s] Captain saw her attempting to arrive [at] or depart [from] her [property’s] dock, the Captain, who gives way to all boats in the area, whether they have the right of way or not, would have allowed her to arrive or depart.”   Mr. Cazeault’s PFT, 
¶ IX.2(a), at p. 6.  He also testified that “[d]epartures take [between two to four] minutes and arrivals take less than 2 minutes.”  Id.  He testified that “Ms. Grady [also] could . . . not depart if a sailboat, kayak, canoe, or powerboat was in the position to hold the right of way. “  Id.  
I also do not find Ms. Grady’s testimony persuasive based on her admissions on cross-

examination at the Hearing.  On cross-examination by the Department’s counsel, Ms. Grady was asked how long it took for the IP to pass by her property in Reid Smith Cove.  Hearing Transcript, p. 45, lines 14-21.  Her initial response was: “I don't know, I've never timed it directly.”  Id., p. 45, line 22.  When the Department’s counsel asked her whether it took “a few seconds for [the IP] to pass by” her property, she responded by stating: “[p]robably more minutes than seconds.”  Id., p. 46, lines 2-4.  She also admitted that the IP has never stopped in front of her property, but only passed it, and that she has taken her boat out to the Lake after waiting for the IP to pass her property.  Id., p. 46, lines 10-14.  When the Department’s counsel asked her how long she had to wait for the IP to pass her property, her initial answer was that “[she had] never timed it.”  Id., p. 46, lines 15-16.  When the Department’s counsel asked her to estimate the amount of time that she has waited for the IP to pass by her property, she stated: “probably 10 minutes or so . . . for [the IP] to go by [her dock] and . . . [f]or [her] to . . . get ready to go,” from her dock.  Id., p. 46, lines 17-22.

Mr. Jarmelolowicz testified that the Applicant’s property on Reid Smith Cove “is located at the densely populated narrow end of [the] Cove,” and that “[i]f the [Applicant’s] proposed marina is allowed, the [IP] will be moved out from its present location at the beach at [the Applicant’s property] to a berth within the marina which will be in front of several residential homes.”  Mr. Jarmelolowicz’s PFT, ¶ 7.  He testified that “[o]n August 23, [2015], the [IP] departed from its berth while only one other boat was on the water in Reid Smith Cove, approximately 30 feet from the end of [his property’s] dock,” and that the vessel “took a course between the boat and [his property’s] dock, coming less than 10 feet from the end of [the] dock.”  Id., ¶ 14.  
I do not find Mr. Jarmelolowicz’s testimony persuasive because it was effectively refuted

by the persuasive testimony detailed above that Mr. Hill, Mr. Smith, and Mr. Porter provided at the Hearing demonstrating that that the proposed Project will not significantly interfere with public rights of navigation that exist in Lake Webster as set forth in 310 CMR 9.35(2)(a)1.d, 1.e, 1.g, and 1.j.  Mr. Cazeault also effectively refuted Mr. Jarmelolowicz’s testimony by testifying that “[i]f the [IP] was as close as 10 feet from [Mr. Jarmelolowicz’s] dock, as he claim[ed], the 
[vessel] would have destroyed the swim buoys in front of his dock, as well as his dock and boat.”  Mr. Cazeault’s PFT, ¶ IX.2(a), at p. 6.    

d.
The Petitioner Faith Rubin’s Testimony Failed to 
Demonstrate that the Proposed Project Will Significantly Interfere with the Rights of Navigation in Lake Webster As Set Forth in 310 CMR 9.35(2)(a)1.d, 1.e, 1.g, and 1.j. 
As discussed above, the Petitioner Faith Rubin lives on Reid Smith Cove, and is a member of the Webster 11 Residents and has individual standing to challenge the c. 91 License in the case.  See above, at pp. 17-21, 34-38.  Ms. Rubin testified that “[t]he size and the turning radius of the [IP] means that . . . [she] must bring [her] boa[t] and . . . water craft closer to [her] shore when the [vessel] is coming or going, to avoid a collision.”  Id., ¶ 10.  She testified that “[o]n Friday, August 21, 2015, [she] attempted to drive [her] pontoon boat in [Reid Smith]  Cove, as [she] routinely ha[d] done during [her] lifetime of boating from [her] property in [the] Cove,” and that “[b]ecause the [IP] takes up so much of the inner Cove, [she] had to quickly move [her] boat in order to avoid a collision . . . .”  Id., ¶ 21.
I do not find Ms. Rubin’s testimony persuasive because it was it was effectively refuted by the persuasive testimony detailed above that Mr. Hill, Mr. Smith, and Mr. Porter provided at the Hearing demonstrating that that the proposed Project will not significantly interfere with public rights of navigation that exist in Lake Webster as set forth in 310 CMR 9.35(2)(a)1.d, 1.e, 1.g, and 1.j.  Mr. Cazeault also effectively refuted Mr. Rubin’s testimony by testifying that “[t]he [IP] is over 300 feet from [Ms. Rubin’s] shoreline during departures and arrivals,” that “[t]he IP has a very small turning radius [and] can turn within [its] own length as demonstrated in many parts of the Lake,” and that the IP’s Captain “has no recollection, log entry, or video record of [the purported] near collision” that Ms. Rubin claimed occurred on August 22, 2015.  Mr. Cazeault’s PFT, ¶ IX.2(a), at p. 6. 

e.
The Testimony of the Petitioners Judith-Ann Keegan and
Kenneth Vacovec Failed to Demonstrate that the Proposed Project Will Significantly Interfere with the Rights of Navigation in Lake Webster As Set Forth in 310 CMR 9.35(2)(a)1.d, 1.e, 1.g, and 1.j.

As discussed above, the Petitioners Judith-Ann Keegan and Kenneth Vacovec do not live
on Reid Smith Cove but are members of the Webster 11 Residents challenging the c. 91 License in the case.  See above, at pp. 17-21.  

Ms. Keegan testified that “[t]he narrows into North and South Ponds [on Lake Webster] are an established course of vessels,” and that “[t]hese narrow, shallow channels are the only way for residents of North and South Ponds to access the rest of Webster Lake by boat.”  Ms. Keegan’s PFT, ¶ 10.  She testified that “[t]he Narrows at North Pond provid[e] the only way to leave this Pond or access the rest of the Lake,” and that “[i]f an accident on the part of the [IP] should occur . . . by hitting the bottom[,] NO ONE living in North Pond would be able to leave by boat.”  Id. (emphasis in original).  She testified that “[w]hen the [IP] passes through the Narrows into North Pond, it is the ONLY boat that can pass and all others must wait or pull aside,” and that “[e]ven kayakers, jet skiers and canoers must ‘step’ aside or wait because of the [IP’s] size,[,] . . . .[and] “[t]his certainly impedes the Public’s Rights to navigation.”  Id., ¶ 11 (emphasis in original).  

Mr. Vacovec’s testimony was similar to Ms. Keegan’s testimony.  He testified that “[he is] most concerned with the interference of boat traffic into and out of North Pond as the [IP] travels through the Narrows.”  Mr. Vacovec’s PFT, ¶ 18.  He testified that “[t]he Narrows is a long, narrow passage way connecting the two Ponds, Middle and North,” and that “[b]oat traffic is heavy and congested under normal conditions in this area as boats go from one pond to the other.”  Id.  He testified that “[t]he [IP] is over two building stories tall and is 96 [feet] long,” and “is intimidating to other boaters.”  Id., ¶ 15.  He testified that “[t]he [IP’s] slow passage [through the Narrows] . . . will fully stop the normal flow of traffic between the two ponds,” that ”[t]his is both an inconvenience and a disruption of how the public uses the lake,” and that “forcing boats to wait for the [IP]  to pass through the narrows creates a safety hazard.”  Id., ¶ 18.  He testified that “[w]hen the [IP] is traveling in one of the Narrows, normal boat traffic stops or alters course because of the size of the boat,” and that “[a]ll other boats must either stop to allow it to pass or are diverted to the shore of the Narrows where the water depth is shallow and where they could damage their boat.”  Id.  He testified that “[i]t is as if the [IP], as it lumbers around the North Pond, has a bubble around it that diverts all other waterborne traffic away,” and that “[w]hen it leaves North Pond, the boats resume their normal traffic patterns.”  Id., ¶ 17.
I do not find Ms. Keegan’s and Mr. Vacovec’s testimony persuasive for the following

reasons.

First, their testimony constitutes objections to the IP’s vessel characteristics and purported present and anticipated navigation practices on Lake Webster, rather than a proper challenge to the structures that the Department authorized for the Applicant’s marina pursuant to c. 91 and the Waterways Regulations at 310 CMR 9.00.  Mr. Vacovec confirmed that at the Hearing when he testified on cross-examination by the Department’s counsel that “[he] think[s] there should be limits on the size of boats that are on . . . [L]ake [Webster].”  Hearing Transcript, at p. 32, lines 15-17.  As discussed above, as a matter of law, c. 91 neither regulates boat size or boat operation, because those matters fall under the purview of G.L. c. 90B and the regulations of the Massachusetts Environmental Police at 323 CMR 2.00, et. seq., governing inland boating law and operation of vessels.  At the Hearing, none of the Petitioners, including Ms. Keegan and Mr. Vacovec, presented any evidence that they have explored or utilized any remedies that might be available to them with the Massachusetts Environmental Police pursuant to G.L. c. 90B and 323 CMR 2.00, et. seq.  regarding boat size or boat operation on Lake Webster.  Mr. Vacovec essentially admitted as such at the Hearing on cross-examination by the Department’s counsel.  See Hearing Transcript, p. 32, lines 18-24; p. 33, lines 1-9.   
Second, Ms. Keegan’s and Mr. Vacovec’s testimony was effectively refuted by the persuasive testimony detailed above that Mr. Hill, Mr. Smith, and Mr. Porter provided at the Hearing demonstrating that that the proposed Project will not significantly interfere with public rights of navigation that exist in Lake Webster as set forth in 310 CMR 9.35(2)(a)1.d, 1.e, 1.g, and 1.j.  

Third, Mr. Cazeault also effectively refuted Ms. Keegan’s and Mr. Vacovec’s testimony by testifying that “[p]rior to [the IP’s passage] through the [Narrows of the] North Pond channel, the [Lake] bottom [in the area] was inspected by a diver [retained by the Applicant] to make sure no obstacles existed that did not [appear] on [the IP’s] sonar.”  Mr. Cazeault’s PFT, ¶ IX.2(a), at p. 7.  He testified that the North Pond channel was measured by sonar and that he and the diver also measured the channel by hand.  Id.  He testified that these measurements resulted in a determination that at a water dam level of negative 10.5 inches (‐10.5”), the IP could safely pass through the North Pond channel with a 12” clearance, and that this ‐10.5” mark was set as the minimum requirement for the IP to sail through the channel.  Id.  He testified that in 2015, the IP made three passages through the channel without incident, and that he was the pilot and set the vessel’s course on the first passage.  Id.  He testified that during the three passages there was ample room for other boats to pass, and that during the first passage, other boats on the Lake stopped to take photographs of the IP, not because they could not proceed.  Id.  He testified that boats stopping to take pictures of the IP is a common occurrence on the Lake.  Id.  He testified that the IP has not sailed through the North Pond channel since vessel’s third passage through the channel because the water dam level in the area has dropped below the established -10.5” mark.  He testified that although the North Pond Channel is the narrowest channel on Lake Webster, it is also the shortest to travel through, taking approximately one minute to do so.  Id.  
 Lastly, Ms. Keegan’s and Mr. Vacovec’s direct examination testimony as set forth in their PFT also misses the mark because it was undercut by the admissions that they made at the Hearing during cross-examination by the Department’s counsel.  For example, as discussed above, Ms. Keegan testified in her PFT that all boat traffic has to come to a halt when the IP sails through the Narrows to either the North or South Pond.  However, on cross-examination, she admitted that while she knew the IP’s beam measurements, she did not know how wide the navigable area of the Narrows are, and thus did not know whether the IP would run aground if it were to pass next to another boat in the Narrows.  Hearing Transcript, p. 61, lines 2-24; p. 62, lines 1-24; p. -63, lines 1-24; p. 64, lines 1-2.  As also discussed above, Mr. Vacovec testified in his PFT that “[the IP] is intimidating to other boaters” on Lake Webster.  However, on cross-examination, he admitted that it is possible for boaters to be less fearful of the IP because it sails at slow speed: six miles per hour, which Mr. Vacovec described as “lumbering.”  Hearing Transcript p. 35, lines 16-24; p. 36, lines 1-8.

g.
The Testimony of the Petitioners’ Witness,  

Antoinette Dobosz, Failed to Demonstrate that

the Proposed Project Will Significantly Interfere with the Rights of Navigation in Lake Webster As Set Forth in 310 CMR 9.35(2)(a)1.d, 1.e, 1.g, and 1.j.

At the Hearing, Webster resident Antoinette Dobosz (“Ms. Dobosz”) testified on behalf

of the Petitioners.  Ms. Dobosz owns and has lived at 91 Bates Point Road in Webster since 1967.  Ms. Dobosz’s PFT, ¶ 1.  She testified in her PFT that “[she has] spent summers on Webster Lake since 1959,” and that “[she] enjoy[s] swimming, boating[,] and water skiing on Webster Lake.”  Id., ¶ 5.  She testified that “[she] access[es] . . . [the] Lake from [her] property, which is adjacent to the narrow, shallow channel connecting ‘Middle Pond’ to ‘South Pond’,” and that “[she] regularly anchor[s] [her] boat in Reid Smith Cove, which is sheltered, to avoid the wind coming across ‘Middle Pond’ in Lake . . .”  Id., ¶ 6.  She testified that “[o]n August 1, 2015, . . . [she] was skiing as usual [on Lake Webster] but could not return to [her] waterfront property because the [IP] was coming through and blocking the shorefront,” and that “[n]o other boat ha[d] ever stopped [her] from dropping off a skier in all of the years that [she] [has] been skiing from [her] property.”  Id., ¶ 16.  She testified that “[w]hen the [IP] is on the water[,] [she does] not take [her] kayaks out due to safety concerns in the channel area.”  Id., ¶ 21.  

I do not find Ms. Dobosz’s testimony persuasive because it was effectively refuted by the

persuasive testimony detailed above that Mr. Hill, Mr. Smith, and Mr. Porter provided at the Hearing demonstrating that that the proposed Project will not significantly interfere with public rights of navigation that exist in Lake Webster as set forth in 310 CMR 9.35(2)(a)1.d, 1.e, 1.g, and 1.j.  Also, Mr. Cazeault effectively refuted Ms. Dobosz’s testimony by testifying that “the IP would have stopped to allow [a] skier to return [to the shoreline], if possible,” and that “[t]he same condition would apply if there was a kayak, canoe, sailboat[,] or a slow power boat in front of her shoreline.”  Mr. Cazeault’s PFT, ¶ IX.2(a), at p. 6.  He testified that “[s]ki boats do not have a right of way all the time,” and that “[i]t takes the IP approximately 4 minutes to travel the entire length of the South Pond Channel (1000 ft) at 3 mph.”  Id.  He testified that “[a]t maximum the IP could travel through the South Pond Channel a total of 6 times (3 trips) over the course of 12 hours” and that “[the] [t]otal time in the channel over 12 hours would be 24 minutes.”  Id.  He testified that the “[s]topping distance for the IP at this speed is less than 30 feet,” and that “[t]he normal speed of a kayak is faster than [the IP’s speed of] 3 mph.”  Id.   He also “note[d] that when [Ms. Dobosz] is skiing from her property, she is . . . crossing a busy channel, which not a safe or accepted procedure.”  Id.

B.
The Department Properly Determined that the Proposed Project Will Not
Significantly Interfere with Public Rights As Set Forth in 310 CMR 9.35(3)(a) to: (1) Seek or Take Any Fish, Shellfish, Fowl, or Floating Marine Plants, By Any Legal Means, from a Vessel or On Foot, (2) Protect Habitat and Nutrient Source Areas in Order to have Fish, Fowl, or Marine Plants Available to be Sought and Taken, and (3) the Natural Derivatives Thereof.



1.
The Requirements of 310 CMR 9.35(3)(a)
310 CMR 9.35(3)(a) is entitled “Fishing and Fowling” and provides that a “[proposed] project shall not significantly interfere with public rights of fishing and fowling which exist in tidelands and Great Ponds.”  The regulation provides that these rights include: (1) “the right to seek or take any fish, shellfish, fowl, or floating marine plants, by any legal means, from a vessel or on foot”; (2) “the right to protect habitat and nutrient source areas in order to have fish, fowl, or marine plants available to be sought and taken”; and (3) “the natural derivatives thereof.”  310 CMR 9.35(3)(a).  The regulation requires “[t]he Department [to] find that the standard is not met in the event the [proposed] project: 1. poses a substantial obstacle to the public’s ability to fish or fowl in waterway areas adjacent to the project site; or 2. results in the elimination of a traditional fishing or fowling location used extensively by the public.”  Id.  Thus, the question presented here regarding the Applicant’s proposed Project is whether the structures that the Department approved in the c. 91 License will either: (1) “pos[e] a substantial obstacle to the public’s ability to fish or fowl in waterway areas adjacent to the project site”; or (2) “resul[t] in the elimination 
of a traditional fishing or fowling location used extensively by the public.”  Id.
2.
The Testimony of the Department’s Witness, Mr. Hill,

Demonstrated that the Proposed Project Will Not Significantly Interfere with Public Rights of Fishing and Fowling which Exist in Lake Webster Pursuant to 310 CMR 9.35(3)(a).
Mr. Hill testified that the structures approved by the c. 91 License will not significantly interfere with public rights of fishing and foiling which exist in Lake Webster pursuant to 310 CMR 9.35(3)(a).  Mr. Hill’s PFT, ¶¶ 17-19.  He testified that the structures will not prevent the public’s ability to fish or legally fowl in the waterway areas adjacent to the proposed Project site.  Id., ¶ 18.  He supported his testimony by noting that the comment letters that the Department received during the public comment period on the Applicant’s c. 91 License Application did not contain any information demonstrating that the structures will eliminate a traditional fishing or fowling location used extensively by the public.  Id., ¶ 19.  He also supported his testimony with a photograph that the Petitioner Edward J. Jarmelolowicz submitted with his PFT showing two men fishing from a boat immediately adjacent to the proposed Project site that appeared unaffected by the Applicant’s existing marina docks or the IP’s passage through the waterway.  
Id., ¶ 18.; Exhibit B to Mr. Jarmelolowicz’s PFT.  
3.
The Testimony of the Applicant’s Witness, Mr. Smith,

Demonstrated that the Proposed Project Will Not Significantly Interfere with Public Rights of Fishing and Fowling which Exist in Lake Webster Pursuant to 310 CMR 9.35(3)(a).

Mr. Smith corroborated Mr. Hill’s testimony that the proposed Project will not significantly interfere with public rights of fishing and fowling which exist in Lake Webster pursuant to 310 CMR 9.35(3)(a).  Mr. Smith’s PFT, ¶ IX.2(c) (pp.12-13).  He testified that the proposed Project site occupies a minute portion of Lake Webster: less than one acre (approximately 0.7 acres) or approximately 0.05% of the surface area of Lake Webster which has a surface area of 1,442 acres.  Id.  He testified the proposed Project site also occupies a very small percentage of Reid Smith Cove: less than one percent (0.88%).  Id.  Accordingly, he concluded that the proposed Project’s impact on public rights of fishing and fowling which exist in Lake Webster pursuant to 310 CMR 9.35(3)(a) will be insignificant.  Id.  
4.
The Testimony of the Petitioners’ Witnesses Failed to Demonstrate
that the Proposed Project Will Significantly Interfere with 

Public Rights of Fishing and Fowling which Exist in Lake Webster Pursuant to 310 CMR 9.35(3)(a).

The Petitioners did not present any probative evidence refuting Mr. Hill’s and Mr. Smith’s testimony that the  proposed Project will not significantly interfere with public rights of fishing and fowling which exist in Lake Webster pursuant to 310 CMR 9.35(3)(a).  Specifically, the Petitioners failed to present any probative evidence demonstrating that proposed Project will either: (1) “pos[e] a substantial obstacle to the public’s ability to fish or fowl in waterway areas adjacent to the project site”; or (2) “resul[t] in the elimination of a traditional fishing or fowling location used extensively by the public.” 310 CMR 9.35(3)(a).  Accordingly, based on Mr. Hill’s and Mr. Smith’s persuasive testimony as discussed above, I find that the proposed Project will not significantly interfere with public rights of fishing and fowling which exist in Lake Webster pursuant to 310 CMR 9.35(3)(a).   
C.
The Department Properly Determined that the Proposed Project Will Not
Significantly Interfere with Public Rights As Set Forth in 310 CMR 9.35(2)(b) of Free Passage Over and Through the Water, including the Right to Float on, Swim in, or Otherwise Move Freely within the Water Column Without Touching the Bottom, and to Walk on the Bottom.

310 CMR 9.35(2)(b) is entitled “On-foot Passage” and provides that a “[proposed] project shall not significantly interfere with public rights to walk or otherwise pass freely [on Great Ponds] for purposes of fishing, fowling, navigation, and the natural derivatives thereof[,] . . . and all other lawful activities, including swimming, strolling, and other recreational activities.”  Based on the persuasive testimonial and documentary evidence detailed above that Mr. Hill, Mr. Smith, Mr. Porter, and Mr. Cazeault provided at the Hearing demonstrating that that the proposed Project will not significantly interfere with public rights of: (1) navigation pursuant to 310 CMR 9.35(2)(a)1.d, 1.e, 1.g, and 1.j and (2) fishing and fowling pursuant to 310 CMR 9.35(3)(a) that exist in Lake Webster, I also find that the proposed Project will not significantly interfere with any public rights as set forth in 310 CMR 9.35(2)(b) “to walk or otherwise pass freely [on Lake Webster] for purposes of fishing, fowling, navigation, and the natural derivatives thereof[,] . . . and all other lawful activities, including swimming, strolling, and other recreational activities.”
As discussed above, the evidence demonstrates that the proposed Project site only occupies 0.05% of the surface area of Lake Webster and only occupies less than one percent (0.88%) of Reid Smith Cove.  Mr. Smith’s PFT, ¶ IX.2(c) (pp.12-13).  The evidence also includes the survey map of the northern portion of Reid Smith Cove that Mr. Smith prepared, which depicts the location of the proposed Project site and the properties of the Petitioners who reside in that area (Ralph Brzostek, Joel P. Dudac, Ellen A. Grady, Edward J. Jarmelolowicz, Faith Rubin, and Valerie Smith).  Mr. Hill’s PFT, ¶ 21; Mr. Smith’s PFT, ¶¶  VIII.2(d), 2(e) (p. 13); Exhibit 4 to Mr. Smith’s PFT.  The survey map also depicts both existing and proposed structures, and shows that there is more than adequate navigable space and water depth to access the adjoining areas.  Id.  The survey map shows that there is more than ample room for the Petitioners Ralph Brzostek, Joel P. Dudac, Ellen A. Grady, Edward J. Jarmelolowicz, Faith Rubin, and Valerie Smith to pass freely on Lake Webster both in marine vessels and on foot and to engage in recreational activities such as boating and swimming.    
D.
The Department Properly Determined that the Proposed Project is a “Public
Recreational and Commercial Boating Facility” Pursuant to 310 CMR 9.02 and 9.38(1), and Complies with the Regulatory Requirements for Such Facilities.

1.
The Requirements for a Public Recreational and Commercial Boating

Facility Under 310 CMR 9.02 and 9.38(1)

The provisions of 310 CMR 9.02 define a “Public Recreational and Commercial Boating Facility” as “a facility for berthing of recreational vessels at which all berths and accessory uses thereto are available for patronage by the general public on a seasonal or transient basis.”  The Regulation provides that “[s]uch [a] facility may be either publicly or privately owned, and may include town piers, commercial rental marinas, or community sailing centers or yacht clubs offering open membership to the public.”  310 CMR 9.02.   

310 CMR 9.38(1) provides that “[a]ny project that includes a public recreational boating facility, any portion of which is located on . . . Great Ponds, shall include measures to ensure patronage of such facility by the general public.”  These measures are set forth in 310 CMR 9.38(1)(a)-1(d) are as follows:


(a)
all vacant berths [at the facility] shall be assigned in a fair and equitable
manner to the public patrons of [the] facility, by means of a waiting list or other comparably unbiased method; nothing in this provision shall be construed to prevent berthing assignments based on vessel characteristics, or the offer of first refusal rights to existing patrons of the facility who wish to relocate to a vacant berth; 
(b)
any contract or other agreement for exclusive use of berths at [the] facility
shall have a maximum term of one year, and may be renewable upon each expiration for an additional period of up to one year;
(c)
reasonable arrangements shall be made to accommodate transient boaters,

including, at a minimum, a procedure for making any berth [at the facility] available for transient use during periods of vacancy in excess of 24 hours; and

(d)
all exterior pedestrian facilities on the project site shall be open to the

general public, except where access restrictions are necessary in order to avoid significant interference with the operation of the facility or to maintain security at slips, ramps, floats, and other docking facilities; any such access restrictions shall be stated in the [c. 91] license [issued for the facility].
2.
The Testimony of the Department’s Witness, Mr. Hill, Demonstrated
that the Proposed Project is a “Public Recreational and Commercial Boating Facility” Pursuant to 310 CMR 9.02 and 9.38(1), and Complies with the Regulatory Requirements for Such Facilities.


Mr. Hill testified that based on “[his] review of the [Applicant’s] Chapter 91 Application and information in the [Department’s] file, it is clear that the [proposed] project was reviewed as a ‘public recreational boating facility’ with one [of the 46 berth slips] in the marina designed to accommodate the [IP].”  Mr. Hill’s PFT, ¶ 24.  He supported his testimony with the provisions of the c. 91 License, which specifically stated that “[t]he structures . . . authorized [by the License] shall be limited to the . . . us[e] [of] provid[ing] a public recreational and commercial boating facility.”  Id.  He also pointed to the License’s Special Waterways Conditions Nos. 2, 3, 4, 8, 11, and 12, which also demonstrate that the proposed Project is a public recreational boating facility pursuant to 310 CMR 9.02 and 9.38(1).  Id.

Special Waterways Conditions Nos. 2, 3, 4, 8 of the c. 91 License mirror the requirements of 310 CMR 9.38(1)(a)-1(d) as set forth above.  Specifically, these Conditions provide as follows:  
2.   
All vacant berths [the facility] shall be assigned in a fair and equitable

manner to the public patrons of said facility, by means of a waiting list or other comparably unbiased method; nothing in this provision shall be construed to prevent berthing assignments based on vessel characteristics, or the offer of first refusal rights to existing patrons of the facility who wish to relocate to a vacant berth;

3.
Any contract or other agreement for exclusive use of berths at [the] facility

shall have a maximum term of one year, and may be renewable upon the expiration of said contract for an additional period of up to one year;

4.  
Reasonable arrangements shall be made to accommodate transient boaters,

including, at a minimum, a procedure for making any berth [at the facility] available for transient use during periods of vacancy in excess of 24 hours; and

8.   
All exterior pedestrian facilities on the project site shall be open to the

general public, except where access restrictions are necessary in order to avoid significant interference with the operation of the facility or to maintain security at slips, ramps, floats, and other docking facilities.  Reasonable rules and regulations governing the use of areas subject to public access may be adopted by the Licensee, but shall be subject to prior review and written approval of the Department.

As for Special Waterways Conditions Nos. 11 and 12 of the c. 91 License, I agree with Mr. Hill that these Conditions also demonstrate that the proposed Project is a public recreational boating facility pursuant to 310 CMR 9.02 and 9.38(1).  They provide as follows:

11.
When removed from the water, all seasonal structures shall be stored

landward of the high water shoreline and outside of wetland resource areas.  Said storage shall be in conformance with any applicable local, state or federal requirements; and

12. 
The Licensee shall allow agents of the Department to enter the project site

to verify compliance with the conditions of this Chapter 91 License.


There other Special Waterways Conditions in the c. 91 License not mentioned by Mr. Hill in his testimony that also indicate that the proposed Project is a public recreational boating facility pursuant to 310 CMR 9.02 and 9.38(1) designed to provide services to the public.  These Conditions include Nos. 5 and 9, which provide as follows:

5.   
An adequate number of restrooms and refuse receptacles shall be
provided. There shall be at a minimum, one toilet fixture per sex. Refuse receptacles shall be placed at every gangway and restroom area; and
9.   
The Licensee shall manage and maintain its marina facilities in accordance
with a plan entitled “Clean Marina Guide, Indian Ranch Marina and Indian Princess Berth,” dated December 13, 2013, submitted to and approved by the Department. The plan shall be reviewed by existing and future employees of the Marina in order to reduce potential marina and boating impacts to the Lake.
  3.
The Testimony of the Applicant’s Witness, Mr. Smith,

Demonstrated that the Proposed Project is a “Public Recreational and Commercial Boating Facility” Pursuant to 310 CMR 9.02 and 9.38(1), and Complies with the Regulatory Requirements for Such Facilities.

Mr. Smith corroborated Mr. Hill’s testimony that the proposed Project is a public recreational boating facility pursuant to 310 CMR 9.02 and 9.38(1).  Mr. Smith’s PFT, ¶ XI.2(g) (pp.14-15).  He also confirmed that “[t]he proposed . . . marina berths [at the Applicant’s marina] will be available for patronage by the general public on a seasonal basis and will comply with the provisions for a Public Recreational Facility at 310 CMR 9.38(1)” as discussed above.  Id.  
4.
The Testimony of the Petitioners’ Witnesses Failed to Demonstrate
that the Proposed Project is not a “Public Recreational and Commercial Boating Facility” Pursuant to 310 CMR 9.02 and 9.38(1), and Fails to Comply with the Regulatory Requirements for Such Facilities.

The Petitioners did not present any probative evidence refuting Mr. Hill’s and Mr. Smith’s testimony that the proposed Project is a public recreational boating facility pursuant to 310 CMR 9.02 and 9.38(1).  Accordingly, based on Mr. Hill’s and Mr. Smith’s persuasive testimony as discussed above, I find that the proposed Project is a public recreational boating facility pursuant to 310 CMR 9.02 and 9.38(1), and complies with the regulatory requirements for such facilities.

E.
The Department Properly Determined that the Proposed
Project Will Not Interfere with Public Rights in Lake Webster, and as such, the Applicant is not Required to Provide “Compensation” Pursuant to 310 CMR 9.35(4).  

310 CMR 9.35(4) is entitled “Compensation for Interference with Public Rights in
Commonwealth Tidelands and Great Ponds.”  The Regulation provides in relevant part that “[a]ny water-dependent use project which includes fill or structures for private use of . . . Great Ponds shall provide compensation to the public for interfering with its broad rights to use such lands for any lawful purpose,” and that “[s]uch compensation shall be commensurate with the extent of interference caused, and shall take the form of measures deemed appropriate by the Department to promote public use and enjoyment of the water, at a location on or near the project site if feasible.”  310 CMR 9.35(4).    

As discussed in the preceding section, the proposed Project is a public recreational boating facility pursuant to 310 CMR 9.02 and 9.38(1), and, as a result, as Mr. Hill and Mr. Smith testified, the provisions of 310 CMR 9.35(4) do not apply to the Project.  Mr. Hill’s PFT, 

¶¶ 24, 25; Mr. Smith’s PFT, ¶¶ XI.2(g), 2(h) (pp. 14-15).  The Petitioners did not present any probative evidence to contrary.  Accordingly, based on Mr. Hill’s and Mr. Smith’s persuasive testimony, I find that the proposed Project will not interfere with public rights in Lake Webster, and as such the Applicant is not required to provide compensation pursuant to 310 CMR 9.35(4).

F.
The Department Properly Determined that a Sewage Pump Out Facility
Pursuant to 310 CMR 9.39(1)(a)3.b is Not Required for the Proposed Project.  
310 CMR 9.39(1)(a)3.b provides that “[a]ny project that includes a new marina, or any expansion thereof to ten or more berths greater than the number of berths existing on the effective date of 310 CMR 9.00, shall [provide] . . . sewage pump out facilities . . . as appropriate based on the number of berths and type of vessels at the marina, the availability of such facilities nearby, and environmental considerations including the water circulation patterns of the waterway and the proximity of shellfish resources[.]”  The Regulation provides that “in general, there should be a sewage pump out facility for marinas with more than 50 berths, or as otherwise specified in a municipal harbor plan,” and that “documentation shall be provided showing compliance with local, state, and federal requirements for said facilities.”  310 CMR 9.39(1)(a)3.b.

 2.
The Testimony of the Department’s Witness, Mr. Hill, Demonstrated
that a Sewage Pump Out Facility Pursuant to 310 CMR 9.39(1)(a)3.b is Not Required for the Proposed Project.
By its terms, 310 CMR 9.39(1)(a)3.b does not require a sewage pump out facility for a marina unless there are more than 50 berth slips at the marina.  Mr. Hill testified that “[s]ince the [Applicant’s] proposed marina will have fewer than 50 slips, a sewage pump out facility is not required pursuant to [310 CMR] 9.39(1)(a)3.b.”  Mr. Hill’s PFT, ¶ 26.  He also testified that “[b]ased on [his] experience with marinas on Great Ponds, the vessels berthed at the slips generally do not have wastewater tanks, [and, as a result,] a sewage pump out facility would rarely be used.”  Id.  He testified that “[i]t [was] [his] understanding that the [IP’s] wastewater tanks . . . are being pumped by a licensed sewage contractor which in [his] opinion is an acceptable practice until such time that [the Applicant], although not required, may choose to install a permanent sewage pump out facility that could service the [IP] and any other vessels in the marina that might have a wastewater tank.”  Id.

  3.
The Testimony of the Applicant’s Witness, Mr. Smith,

Demonstrated that a Sewage Pump Out Facility Pursuant to 310 CMR 9.39(1)(a)3.b is Not Required for the Proposed Project.  
Mr. Smith corroborated Mr. Hill’s testimony that a sewage pump out facility pursuant to 310 CMR 9.39(1)(a)3.b is not required for the proposed Project.  Mr. Smith’s PFT, ¶ XIII.2(i) (p.15).  He testified that “[the Applicant’s proposed] marina has berths for about 40 boats which is below the 50 boat threshold requirement for a pump out facility [under 310 CMR 9.39(1)(a)3.b,]” and “[t]no sewage pump out facility is required by [the Regulation].”  Id.  
4.
The Testimony of the Petitioners’ Witnesses Failed to Demonstrate
that a Sewage Pump Out Facility Pursuant to 310 CMR 9.39(1)(a)3.b is Required for the Proposed Project.

The Petitioners did not present any probative evidence refuting Mr. Hill’s and Mr. Smith’s testimony that a sewage pump out facility pursuant to 310 CMR 9.39(1)(a)3.b is not required for the proposed Project.  Accordingly, based on Mr. Hill’s and Mr. Smith’s persuasive testimony as discussed above, I find that a sewage pump out facility pursuant to 310 CMR 9.39(1)(a)3.b is not required for the proposed Project.  
G.
The Department Properly Determined that the Proposed Project Does Not
Lack Documentation of Other Required State and Local Approvals Pursuant to 310 CMR 9.11 (3)(c)3.  

310 CMR 9.11(3)(c)3 provides that “[t]he Department shall determine [a c. 91] application to be complete only if the [certain] information has been submitted,” including “final documentation relative to other state and local approvals which must be obtained by the 

project . . .”  These approvals include the following.
(1)
310 CMR 9.11(3)(c)3.a: “if the project is subject to zoning but will not require any municipal approvals thereunder, a certification to that effect pursuant to 310 CMR 9.34(1).”
The provisions of 310 CMR 9.34(1) state that “[a]ny project located on private tidelands or filled Commonwealth tidelands must be determined to comply with applicable zoning ordinances and by-laws of the municipality(ies) in which such tidelands are located.”  Mr. Smith testified, and Mr. Hill concurred with him, that a zoning certificate pursuant to 310 CMR 9.11(3)(c)3.a and 9.34(1) is not required for the proposed Project because the Project is in Lake Webster, a Great Pond, and not on private tidelands or filled Commonwealth tidelands.  Mr. Smith’s PFT, ¶ XIV, 2(j) (p. 16); Mr. Hill’s PFT, ¶¶ 27-28.  The Petitioners did not present any probative evidence refuting Mr. Smith’s and Mr. Hill’s persuasive testimony, and, accordingly,  I find that a zoning certificate is not required for the proposed Project pursuant to 310 CMR 9.11(3)(c)3.a and 9.34(1).

(2)
310 CMR 9.11(3)(c)3.b: “a certification that a copy of the [c. 91] license application has been submitted to the planning board of each city or town where the work is to be performed, except in the case of a proposed bridge, dam, or similar structure across a river, cove, or inlet, in which case notice shall be given to the planning board of every municipality into which the tidewater of said river, cove, or inlet extends.” 

Undisputedly, the proposed Project will take place on Lake Webster in Webster.  Mr. Smith testified, and Mr. Hill concurred with him, that the Applicant “[provided a] 

certification . . . to MassDEP that the [c. 91] application was submitted to the Webster Planning Board.”  Mr. Smith’s PFT, ¶ XIV, 2(j) (p. 16); Mr. Hill’s PFT, ¶¶ 27-28.  The Petitioners did not present any probative evidence refuting Mr. Smith’s and Mr. Hill’s persuasive testimony, and, accordingly, I find that the Applicant complied with the requirements of 310 CMR 9.11(3)(c)3.b. 

(3)
310 CMR 9.11(3)(c)3.c: “if an [Environmental Impact Report] is required [by the Massachusetts Environmental Policy Act (“MEPA”), G.L. c. 30, §§ 61-62H], the Certificate of the Secretary [of the Massachusetts Executive Office Energy and Environmental Affairs] stating that [proposed project] adequately and properly complies with M.G.L. c. 30, §§ 61 through 62H; and, if applicable, any Notice of Project Change and any determination issued thereon in accordance with M.G.L. c. 30, §§ 61 through 62H.”

 Mr. Smith testified, and Mr. Hill concurred with him, that MEPA review of the proposed Project was not required.  Mr. Smith’s PFT, ¶ XIV, 2(j) (p. 16); Mr. Hill’s PFT, ¶¶ 27-28.  The Petitioners did not present any probative evidence refuting Mr. Smith’s and Mr. Hill’s persuasive testimony, and, accordingly, I find that the provisions of 310 CMR 9.11(3)(c)3.c are not applicable to the proposed Project. 

(4)
310 CMR 9.11(3)(c)3.d: “a final Order of Conditions and a Water Quality Certificate, if applicable pursuant to 310 CMR 9.33, unless the application is a Combined Application, and a certification of compliance with municipal zoning, if applicable pursuant to 310 CMR 9.34(1); or a satisfactory explanation as to why it is appropriate to postpone receipt of such documentation to a later time prior to license or permit issuance.”

As discussed above, the proposed Project is not subject to the provisions of 310 CMR 9.11(3)(c)3.a and 9.34(1) with respect to municipal zoning.


Regarding “[the] final Order of Conditions . . . pursuant to 310 CMR 9.33,” this pertains to the final Order of Conditions issued by the Department pursuant to the MWPA and the Wetlands Regulations at 310 CMR 10.00.  310 CMR 9.33(3).  Under 310 CMR 9.33(3), “if the Department has issued a final order of conditions [pursuant to the MWPA] the project shall be presumed to comply with the statute and the final order shall be deemed to be incorporated in the terms of the [c. 91] license or permit, with no additional wetland conditions imposed.”  Here, the Department issued a final order of conditions approving the proposed Project.  See p. 2, n.3, above.  Accordingly, I find that the Applicant complied with this provision of 310 CMR 9.11(3)(c)3.d.
With respect to “a Water Quality Certificate . . . pursuant to 310 CMR 9.33,” this pertains to a Water Quality Certificate issued by the Department pursuant to the Massachusetts Clean Waters Act (“MCWA”), G.L. c. 21, §§ 26-53, and the Water Quality Certification Regulations at 314 CMR 9.00.  Mr. Smith testified, and Mr. Hill concurred with him, that Water Quality Certification requirements do not apply to the proposed Project.  Mr. Smith’s PFT, ¶ XIV, 2(j) (p. 17); Mr. Hill’s PFT, ¶¶ 27-28.  The Petitioners did not present any probative evidence refuting Mr. Smith’s and Mr. Hill’s persuasive testimony, and, accordingly, I find that that the Water Quality Certification requirements are not applicable to the proposed Project.  
(5)
310 CMR 9.11(3)(c)3.e: “copies of all other state regulatory approvals if applicable pursuant to 310 CMR 9.33; or a satisfactory explanation as to why it is appropriate to postpone receipt of such documentation to a later time prior to license or permit issuance, or to issue the license or permit contingent upon subsequent receipt of such approvals.”
Mr. Smith testified, and Mr. Hill concurred with him, that the following “other state regulatory” programs set forth in 310 CMR 9.33(1) do not apply to the proposed Project:



(1)
310 CMR 9.33(1)(c): 

Wetlands Restriction Acts, G.L. c. 130, § 105 and

G.L. c. 131, § 40A, 310 CMR 12.00: Adopting Coastal Wetlands Orders, and 310 CMR 13.00: Adopting Inland Wetlands Orders;




(2)
310 CMR 9.33(1)(d): 

Areas of Critical Environmental Concern, G.L. c. 21A, § 2(7) and St. 1974, c. 806, § 40(E), and 301 CMR 12.00: Areas of Critical Environmental Concern;

(3)
310 CMR 9.33(1)(f):

Massachusetts Ocean Sanctuaries Act (“MOSA”), G.L. c. 132A, §§ 12A, 13-16, 18, and the MOSA Regulations at 302 CMR 5.00; 



(4)
310 CMR 9.33(1)(g):

Marine Fisheries Law, G.L. c. 130, and 322 CMR 1.00 of the Marine Fisheries Regulations;

(5)
310 CMR 9.33(1)(h): Scenic Rivers Act, G.L. c. 21, § 17B, and

302 CMR 3.00: Scenic and Recreational Rivers Orders; and



(6)
310 CMR 9.33(1)(i): Massachusetts Historical Commission Act,

G.L. c. 9, §§ 26-27C, as amended by St. 1982, c. 152 and 

St. 1988, c. 254, and 950 CMR 71.00: Protection of Properties Included in the State Register of Historic Places.
The Petitioners did not present any probative evidence refuting Mr. Smith’s and Mr. Hill’s
persuasive testimony, and, accordingly, I find that that the Applicant complied with the provisions of 310 CMR 9.11(3)(c)3.e.

CONCLUSION

Based on the foregoing, I recommend that the Department’s Commissioner issue a Final Decision affirming the c. 91 License that the Department issued to the Applicant.  As discussed above, while 11 of the 15 Petitioners, collectively, have standing to challenge the c. 91 License as a Ten Residents Group pursuant to 310 CMR 9.17(1)(c) and G.L. c. 30A, 
§ 10A , and 6 of the 15 Petitioners each have standing to challenge the c. 91 License as an individual “aggrieved person” pursuant to 310 CMR 9.02 and 9.17(1)(b), they failed to demonstrate that the Department improperly issued the c. 91 License.  A preponderance of the evidence introduced at the Hearing demonstrated that the Department properly issued the c. 91 License approving the Applicant’s proposed Project pursuant to c. 91 and the Waterways Regulations at 310 CMR 9.00. 
Date: __________




__________________________








Salvatore M. Giorlandino 

Chief Presiding Officer
NOTICE-RECOMMENDED FINAL DECISION

This decision is a Recommended Final Decision of the Chief Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain notice to that effect.  Once the Final Decision is issued “a party may file a motion for reconsideration setting forth specifically the grounds relied on to sustain the motion” if “a finding of fact or ruling of law on which a final decision is based is clearly erroneous.”  310 CMR 1.01(14)(d).  “Where the motion repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments, it may be summarily denied. . . .  The filing of a motion for reconsideration is not required to exhaust administrative remedies.”  Id.
Because this matter has now been transmitted to the Commissioner, no party shall file a
motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.  
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� The Petitioners are: (1) Kathy Brzostek; (2) Ralph Brzostek; (3) Joel P. Dudac; (4) Andrea Ferguson; (5) Chris Ferguson; (6) Ellen A. Grady; (7) Roberta Hirshberg; (8) Scott Hirshberg; (9) Yale Hirshberg; (10) Edward J. Jarmelolowicz; (11) Judith-Ann Keegan; (12) Faith Rubin; (13) Jeffrey Smith; (14) Valerie Smith; and (15)	Kenneth Vacovec.  Petitioners’ Appeal Notice, In their Closing Brief, the Petitioners erroneously listed their witness, Antoinette Dobosz, as a Petitioner.  Petitioners’ Closing Brief, at p. 1, n.1.  





� The provisions of 310 CMR 9.17(1)(c) and G.L. c. 30A, § 10A are discussed below at pp. 12-21.





� The Petitioners’ Appeal Notice asserts that the length of the IP is 96 feet long.  Appeal Notice, ¶ 16.  However, the length of the boat was established as 75 feet in an earlier appeal brought by Faith Rubin, one of the 15 Petitioners in this case, that unsuccessfully challenged another permit that the Department had issued to the Applicant pursuant to the  Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 (“MWPA”), and the Wetlands Regulations, 310 CMR 10.00 et seq. (“the Wetlands Regulations”).  See In the Matter of Webster Ventures, LLC, OADR Docket No. WET-2014-016, Recommended Final Decision (February 27, 2015), 2015 MA ENV LEXIS 14, at 1, adopted as Final Decision (March 26, 2015), 2015 MA ENV LEXIS 10.  


   


� Prior to the Hearing, on September 18, 2015, I conducted a view of the proposed Project Site (“Site View”) with the consent of the parties to assist me in “[my] understanding of the evidence that ha[d] been or [would] be presented” by the parties.  See 310 CMR 1.01(5)(a)14 and 310 CMR 1.01(13)(j).  I conducted the Site View with the parties’ respective counsel, several of the parties’ witnesses, several Department staff members, and several of the Petitioners.   





� http://www.mass.gov/eea/agencies/massdep/water/watersheds/massachusetts-great-ponds-list.html#WorcesterCounty.





� In this case, intervention is not an issue because the Waterways Regulations accord a right of appeal to a 10 Residents Group as a party to the proceedings.


� The Adjudicatory Proceeding Rules at 310 CMR 1.00 govern resolution of this appeal.  310 CMR 1.01(7)(f) is entitled “Intervention to Protect the Environment” and provides as follows:





Pursuant to M.G.L. c. 30A, § 10A, any group of ten or more persons may intervene collectively as a party in any adjudicatory proceeding in which damage to the environment as defined in M.G.L. c. 214, § 2A is or might be at issue; provided, however, that such intervention shall be limited to the issue of damage to the environment and the elimination or reduction thereof in order that any decision in such adjudicatory proceeding shall include the disposition of such issue. Such motion to intervene shall be filed prior to the prehearing conference, absent good cause shown for a later filing. The intervention shall clearly and specifically state the facts and grounds for intervening and the relief sought, and each intervening person shall file an affidavit stating the intent to be part of the group and to be represented by its authorized representative. Interveners under M.G.L. c.30A, § 10A shall specifically describe the damage to the environment as defined in M.G.L. c. 214, § 7A and the elimination or reduction sought. Such intervention shall be by motion filed in accordance with 310 CMR 1.01(11)(a). In any proceeding pursuant to M.G.L. c. 91, at least five of the ten persons shall reside in the municipality in which the license or permitted activity is located.





� http://www.merriam-webster.com/dictionary/impairment.





� http://www.merriam-webster.com/thesaurus/impair.


� As discussed below, at pp. 25-26, the Petitioner Kathy Brzostek may not challenge the c. 91 License as an individual “aggrieved person” pursuant to  310 CMR 9.02 and 9.17(1)(b) because she did not appear at the Hearing for cross-examination by the Applicant and the Department on the PFT that she filed for the Hearing.  





� These four Petitioners also lack standing to challenge the c. 91 License as individual an “aggrieved person” pursuant to 310 CMR 9.02 and 9.17(1)(b).  See below, at pp. 23-25. 


� See note 10 above, at p. 18.


   


� It is undisputed that the Petitioners Andrea Ferguson, Chris Ferguson, Scott Hirshberg, and Jeffrey Smith did not file PFT for the Hearing.  Transcript of Adjudicatory Hearing (“Hearing Transcript”), at p. 20, lines 2-10.    


� Ms. Keegan asserted in her PFT that she owns and resides at 310 Killdeer Island Road in Webster and has lived on Webster Lake for 35 years.  Ms. Keegan’s PFT, ¶ 1.  Mr. Vacovec asserted in his PFT that he owns and resides at 208 Killdeer Island Road in Webster and has lived on Lake Webster Lake for 67 years.  Mr. Vacovec’s PFT, ¶ 1.    


� As noted above in the text, 310 CMR 9.35(2)(a) uses the terms “significantly interfere” and “substantially interfere.”  “The remainder of the [Waterways] regulations generally utilize the term ‘significant’ when considering interference.”  Fuhrmann, 2015 MA ENV LEXIS, at 25, n.12.  “[T]here is [no] material difference between ‘significant’ and ‘substantial’ in this context.”  Id.





� By comparison, Lake Webster “is one of the largest, if not the largest great pond in the Commonwealth[;] . . . [it] has a surface area of approximately 1,442 acres.”  Mr. Hill’s PFT, ¶ 13.  


� The United States Power Squadrons is a national recreational boating organization based in Raleigh, North Carolina with more than 35,000 members.  http://www.usps.org.  The organization promotes boating safety through boating education.  Id. 


� By comparison, as discussed above, Lake Metacomet, the Great Pond at issue in Fuhrmann, “ is [a] relatively small in area—it is approximately 2,250 feet long and ranges from 675 to 1,000 feet wide.”  Fuhrmann, 2015 MA ENV LEXIS 17, at  19.  “It has an area of approximately 74 acres, but there [was] some evidence [in Fuhrmann] showing it may have [been] filled in over the years and . . . consequently diminished in size to as small as 52 acres.”  Id.    





� As discussed below, at pp. 61-71, Mr. Hill’s testimony was corroborated by the testimony of several of the Petitioners at the Hearing.


� The Hearing testimony of the Petitioners Ralph Brzostek, Joel P. Dudac, Ellen A. Grady, Edward J. Jarmelolowicz, Faith Rubin, and Valerie Smith is discussed below, at pp. 61-68.





� Professional Engineers are licensed by the Commonwealth’s Board of Registration of Professional Engineers and Professional Land Surveyors (“the Board”) and subject to vigorous licensing requirements by the Board. http://www.mass.gov/ocabr/licensee/dpl-boards/en/about-the-board.html. “Board members are members of the National Council of Examiners for Engineering and Surveying, which prepares national examinations for the regulated professions, develops uniform standards for comity registration among the states, and acts as a clearinghouse for the law enforcement activities of its member boards.”  Id. The Board “establishes, monitors and enforces qualifying standards for the engineering and land surveying professions . . . to [e]nsure that persons practicing in these professions are competent to practice and are not endangering the life, health, safety and welfare of the public.” Id.  According to the Board, it “applie[s] strict standards of education and experience for its licensees, as well as in administering examinations in Fundamental Knowledge and Principles and Practice to determine a candidate’s competence to practice engineering and land surveying.”  Id. The Board licenses Professional Engineers and land surveyors by conducting interviews, and oral and written examinations of license applicants to verify their qualifications. Id. The Board also takes disciplinary action against licensees for engineering or land surveyor practices that do not comport with established engineering or surveying standards.  Id.





	This information is available in alternate format. Call Michelle Waters-Ekanem, Diversity Director, at 617-292-5751. TDD# 1-866-539-7622 or 1-617-574-6868

DEP on the World Wide Web:  http://www.mass.gov/dep
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