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RECOMMENDED FINAL DECISION
INTRODUCTION

In this appeal, the Petitioner Faith Rubin (“Ms. Rubin”) challenges a Superseding Order of Conditions (“SOC”) that the Central Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to the Applicant Webster Ventures, LLC (“the Applicant”) on July 25, 2014 pursuant to the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 (“MWPA”), and the Wetlands Regulations, 310 CMR 10.00 et seq. (“the Wetlands Regulations”).  The SOC affirmed the Town of Webster Conservation Commission’s (“WCC”) approval of the Applicant’s proposed Project at 200 Gore Road in Webster, Massachusetts (“the Property”).  The proposed Project activities consist of site preparation and work necessary to construct a marina and berth for the Indian Princess Paddle Wheeler Boat, a 75 foot long vessel, and to provide nourishment to an existing beach located on 
the Property.  SOC Transmittal Letter (July 25, 2014), at p. 2.    
The Department contends that the wetlands areas that will be impacted by the proposed Project will be: (1) Bank, (2) Land Under Waterbodies and Waterways (“Land Under Water”), and (3) Bordering Land Subject to Flooding.  Id.  The Department approved the proposed Project as a “Limited Project” for the following activities: (1) for the maintenance of beaches pursuant to 310 CMR 10.53(3)(h); (2) construction of docks pursuant to 310 CMR 10.53(3)(j); and (3) water dependent uses pursuant to 310 CMR 10.53(3)(1).  Id.  The Department contends that the direct impacts to these wetlands areas will be as follows:
(1) 
approximately 260 linear feet of Bank (310 CMR 10.54) for the boat ramp
and beach nourishment work;

(2)       approximately 727 square feet of Land Under Water (310 CMR 10.56) 
for the boat ramp and pilings; and

(3)
approximately 766 cubic feet of Land Subject to Flooding below the
FEMA 100 year flood elevation established at 480.0.

Id.

Ms. Rubin, who owns lake front property at Webster Lake, contends that the Department improperly issued the SOC approving the Applicant’s proposed Project and requests that the SOC be vacated.  Ms. Rubin’s Appeal Notice (August 5, 2014); Ms. Rubin’s Supplemental Appeal Notice (August 21, 2014).  Specifically, Ms. Rubin contends that the Notice of Intent (“NOI”) that the Applicant filed in support of the proposed Project failed to contain sufficient information to enable both the WCC and the Department to adequately assess the impact of the Project on wetlands areas.  Id.  She contends that the NOI failed to consider the effect of the proposed Project on crude oil deposits purportedly present in the lake bed beneath the location of the site caused by a 1989 oil tanker spill, and any adverse environmental consequences that would result from that disturbance.  Id.  She also contends that the proposed Project will involve driving support piles into the lake bed which will cause a disturbance in the settled crude oil from the 1989 oil tanker spill, and that the environmental effects of that disturbance are unknown and should have been addressed by the Applicant within the NOI.  Id.

Both the Applicant and the Department reject Ms. Rubin’s claims and request that the SOC be affirmed due to Ms. Rubin’s purported lack of standing to challenge the SOC and because the Department purportedly properly issued the SOC.  Applicant’s Pre-Hearing Statement, at pp. 1-3; Department’s Pre-Hearing Statement, at pp. 1-3.  
On January 21, 2015, I conducted an Adjudicatory Hearing (“Hearing”) to resolve the following issues presented by Ms. Rubin’s appeal of the SOC
:

1.
Whether Ms. Rubin has standing to appeal the SOC as a “person

aggrieved” pursuant to 310 CMR 10.04 and 310 CMR 10.05(7)(j)2?
2.
If Ms. Rubin has standing;


a.
Did the Applicant’s NOI contain sufficient information to enable

both the WCC and the Department to adequately assess the effect of the Project on the wetlands that will be impacted by the Project?



b.
Whether the proposed Project triggered thresholds for review

under Massachusetts Environmental Policy Act (“MEPA”)?
 



c.
Did the Department properly approve the proposed Project as





a “Limited Project”:
(1) 
for the maintenance of beaches pursuant to 310 CMR
10.53(3)(h); 
(2) 
construction of docks pursuant to 310 CMR 10.53(3)(j);

and 
(3) 
water dependent uses pursuant to 310 CMR 10.53(3)(1)?



d.
Will the driving of support piles into the lake bed at the site impair

ground and surface water quality (310 CMR 10.56(4)(a)2), and if so, what reasonable conditions can be imposed by the Department pursuant to the MWPA and the Wetlands Regulations to remedy any of the adverse effects?
  
At the Hearing, the parties presented witnesses and documentary evidence in support of their respective positions in the case.
  The witnesses were cross-examined or available for cross-examination on Pre-filed Testimony (“PFT”) that they filed prior to the Hearing.  The Hearing was also digitally recorded, and the recording was made available to the parties following the Hearing, which assisted them in filing their respective Closing Briefs in the case.
Four witnesses testified on behalf of Ms. Rubin at the Hearing: (1) herself, (2) Robin

Craver, (3) Judith-Ann Keegan, and (4) Edward J. Jarmolowicz.
  All four individuals own lake front property on Webster Lake and are concerned about the proposed Project’s impact on the environment.  Ms. Rubin’s PFT, ¶¶ 1-61; Ms. Craver’s PFT; Ms. Keegan’s PFT; Mr. Jarmolowicz’s PFT.  None of them, however, are environmental experts qualified to render an opinion on the wetlands issues for resolution in the case.

At the Hearing, the Applicant called two witnesses: (1) Lester B. Smith, Jr. (“Mr. Smith”), an individual with nearly 40 years of environmental consulting experience, particularly in environmental permitting of waterfront projects and compliance with Massachusetts wetlands regulations; and (2) Richard Cazeault (“Mr. Cazeault”), a native and longtime resident of Webster who is a Professional Engineer with more than 40 years of engineering experience in the private sector and various engineering fields.  Mr. Smith’s PFT, ¶¶ I.1-II.2 (pp.1-3); Mr. Cazeault’s PFT, ¶¶ I.1-I.6 (pp. 1-2,); Exhibit 1 to Mr. Cazeault’s PFT, at p. 1.  Mr. Smith is the founding principal of Epsilon Associates, Inc. (“Epsilon”), an engineering and environmental consulting firm of approximately 40 professionals based in Maynard, Massachusetts, and Mr. Cazeault is the founding principal of Caztec, Inc. (“Caztec”), an engineering and consulting firm based in Webster.  Id.  The Applicant retained Epsilon and Caztec to prepare all filings for the proposed Project that were required by the MWPA and the Wetlands Regulations.  Mr. Smith’s PFT, ¶ II.1 (p. 3); Mr. Cazeault’s PFT, II.1 (p. 2).  
The Department called one witness at the Hearing: Martin Jalonski (“Mr. Jalonski”), a wetlands expert and an Environmental Analyst for the Department with over 30 years of experience working in the Department’s Wetlands and Waterways Program.  Mr. Jalonski’s PFT, ¶¶ 1-4.  Mr. Jalonski was involved in the Department’s issuance of the SOC authorizing the Applicant’s proposed Project.  Mr. Jalonski’s PFT, ¶¶ 5-16.

Prior to the Hearing, both the Applicant and the Department moved to dismiss Ms. 
Rubin’s appeal for lack of standing.  They also moved for a Directed Decision pursuant to 310 CMR 1.01(11)(e), contending that Ms. Rubin had failed to sustain her case with credible expert testimony.  Exercising my discretion, I reserved making rulings on both motions until after the Hearing.
   
After reviewing Ms. Rubin’s evidentiary submissions in the case, I recommend that the Department’s Commissioner issue a Final Decision affirming the SOC and dismissing Ms. Rubin’s appeal for lack of standing because she failed to demonstrate that she is aggrieved by the SOC within the meaning of 310 CMR 10.04.  In the alternative, I recommend that the Department’s Commissioner issue a Final Decision: (1) affirming the SOC and (2) either: (a) granting the Applicant’s and Department’s respective Motions for Directed Decision because Ms. Rubin’s evidentiary submissions were deficient as a matter of law; or (b) finding that a strong preponderance of the evidence introduced at the Hearing demonstrated that the Department properly issued the SOC approving the Applicant’s proposed Project pursuant to the MWPA and the Wetlands Regulations. 
STATUTORY AND REGULATORY FRAMEWORK
The purpose of the MWPA and the Wetlands Regulations is to protect wetlands and to regulate activities affecting wetlands areas in a manner that promotes the following important 
public interests:

(1) protection of public and private water supply;

(2) protection of ground water supply;
(3) flood control;
(4) storm damage prevention;
(5) prevention of pollution;
(6) protection of land containing shellfish;
(7) protection of fisheries; and 
(8) protection of wildlife habitat.

G.L. c. 131, § 40; 310 CMR 10.01(2); In the Matter of Gary Vecchione, OADR Docket No. WET-2014-008, Recommended Final Decision (August 28, 2014), 2014 MA ENV LEXIS 76, at 6-7, adopted as Final Decision (September 23, 2014), 2014 MA ENV LEXIS 77; In the Matter of Howard and Andrea Fease, Trustees of the Burdon Pond Realty Trust, OADR Docket No. WET-2011-020, Recommended Final Decision (March 2, 2012), 2012 MA ENV LEXIS 45, at 6-7, adopted as Final Decision (March 8, 2012), 2012 MA ENV LEXIS 43.  
The MWPA and the Wetlands Regulations provide that “[n]o person shall remove, fill,

dredge[,] or alter
 any [wetlands] area subject to protection under [the MWPA and Wetlands 

Regulations] without the required authorization, or cause, suffer or allow such activity . . . .” G.L. c. 131 § 40, ¶ 32; 310 CMR 10.02(2)(a); Vecchione, supra, 2014 MA ENV LEXIS 76, at 7; In the Matter of West Meadow Homes, Docket Nos. 2009-023 & 024, Recommended Final Decision (June 20, 2011), 2011 MA ENV LEXIS 85, at 7, adopted as Final Decision (August 18, 2011), 2011 MA ENV LEXIS 84; Fease, supra, 2012 MA ENV LEXIS 45, at 7-8.  “Any activity proposed or undertaken within [a protected wetlands] area[,] . . . which will remove, dredge or alter that area, is subject to Regulation under [the MWPA and the Wetlands Regulations] and requires the filing of a Notice of Intent (“NOI”)” with the permit issuing authority.  310 CMR 10.02(2)(a).  A party must also file an NOI for “[a]ny activity . . . proposed or undertaken within 100 feet of [any protected wetlands]” described as “the Buffer Zone” by the Regulations, “which, in the judgment of the [permit] issuing authority, will alter [any protected wetlands].”  310 CMR 10.02(2)(b). 


The “[permit] issuing authority” is either the local Conservation Commission when initially reviewing the applicant’s proposed work in a wetlands resource area protected by the MWPA and the Wetlands Regulations, or the Department when it assumes primary review of the proposed work or review on appeal from a local Conservation Commission decision.  Healer v. Department of Environmental Protection, 73 Mass. App. Ct. 714, 717-19 (2009).  Under the MWPA, “[l]ocal [Conservation Commissions] are allowed to ‘impose such conditions as will contribute to the protection of the interests described [in MWPA and the Wetlands Regulations]’” and to require that “‘all work shall be done in accordance’ with the conditions they might impose. . . .”  Id.  Any “order [by the Department] shall supersede the prior order of the conservation commission . . . and all work shall be done in accordance with the [Department’s] order.”  Id. 
FINDINGS
I.
MS. RUBIN’S BURDEN OF PROOF AT THE HEARING

As previously explained at the September 5, 2014 Conference that I conducted with the parties,
 the Wetlands Permit Appeal Regulations at 310 CMR 10.05(7)(j), as well as the requirements of the MWPA and the Wetlands Regulations govern resolution of Ms. Rubin’s appeal of the SOC.  Conf. Rept. & Order, at pp. 5-6.  Under 310 CMR 10.05(7)(j), Ms. Rubin had the burden of proof on all of the Issues for resolution in the Appeal.  310 CMR 10.03(2), 10.05(7)(j)2.b.iv, 10.05(7)(j)2.b.v, 10.05(7)(j)3.a, 10.04, 10.05(7)(j)3.b.  Id.  As discussed below, Ms. Rubin failed to meet her burden on all of these Issues.

II.
MS. RUBIN’S APPEAL SHOULD BE DISMISSED FOR LACKOF STANDING
BECAUSE SHE FAILED TO DEMONSTRATE THAT SHE IS A “PERSON AGGRIEVED” WITHIN THE MEANING OF THE WETLANDS REGULATIONS.

The evidentiary requirements for Ms. Rubin to demonstrate her standing as an aggrieved person to pursue this appeal were discussed in detail both at the September 5, 2014 Conference and at pp. 6-7 of my Conf. Rept. & Order that followed the Conference.  These evidentiary 
requirements are as follows.

The Wetlands Regulations define “person aggrieved” as:

any person who because of an act or failure to act by the issuing authority may suffer an injury in fact which is different either in kind or magnitude from that suffered by the general public and which is within the scope of the interests identified in [MWPA]. . . .

310 CMR 10.04.  “A ‘person aggrieved’ as that term is used in the MWPA must assert ‘a

plausible claim of a definite violation of a private right, a private property interest, or a private legal interest. . . . Of particular importance, the right or interest asserted must be one that the statute . . . intends to protect.’”  In the Matter of Ronald and Lois Enos, OADR Docket No. WET-2012-019, 2013 MA ENV LEXIS 21, at 16-17, adopted as Final Decision, 2013 MA ENV LEXIS 20; In the Matter of Norman Rankow, OADR Docket No. WET-2012-029, 2013 MA ENV LEXIS 45, at 26-27, adopted as Final Decision, 2013 MA ENV LEXIS 79; In the Matter of Town of Southbridge Department of Public Works, OADR Docket No. WET-2009-022, Recommended Final Decision, at p. 4 (September 18, 2009), adopted as Final Decision (October 14, 2009); In the Matter of Onset Bay Marina, OADR Docket No. 2007-074, Recommended Final Decision (January 30, 2009), 16 DEPR 48, 50 (2009), adopted as Final Decision (April 1, 2009); Compare, Standerwick v. Zoning Board of Appeals of Andover, 447 Mass. 20, 27-28  (2006) (definition of “person aggrieved” under G.L. c. 40B).  

“To show standing, a party need not prove by a preponderance of the evidence that his

or her claim of particularized injury is true.”  In the Matter of Edward C. Gordon and 129 Racing Beach Trust, OADR Docket No. WET-2009-048, Recommended Final Decision (March 3, 2010), 2010 MA ENV LEXIS 114, at 10, adopted as Final Decision (March 5, 2010), 2010 MA ENV LEXIS 13, citing, Butler v. Waltham, 63 Mass. App. Ct. 435, 441 (2005); Enos, 2013 MA ENV LEXIS 21, at 16-17; Rankow, 2013 MA ENV LEXIS 45, at 27-28.  As the Massachusetts Appeals Court explained in Butler:

[t]he “findings of fact” a judge is required to make when standing is at issue . . . differ from the “findings of fact” the judge must make in connection with a trial on the merits.  Standing is the gateway through which one must pass en route to an inquiry on the merits. When the factual inquiry focuses on standing, therefore, a plaintiff is not required to prove by a preponderance of the evidence that his or her claims of particularized or special injury are true. “Rather, the plaintiff must put forth credible evidence to substantiate his allegations. [It is i]n this context [that] standing [is] essentially a question of fact for the trial judge.”

63 Mass. App. Ct. at 441; see also In the Matter of Hull, Docket No. 88-22, Decision on Motion for Reconsideration of Dismissal, 6 MELR 1397, 1407 (July 19, 1999) (party must state sufficient facts which if taken as true demonstrate the possibility that injury alleged would result from the allowed activity); Enos, 2013 MA ENV LEXIS 21, at 17-18; Rankow, 2013 MA ENV LEXIS 45, at 28-29; compare Standerwick, 447 Mass. at 37 (plaintiffs’ case appealing zoning decision cannot consist of “unfounded speculation to support their claims of injury”).

To sum up, to demonstrate standing, Ms. Rubin was required to put forth a minimum quantum of credible evidence in support of her claim that the Applicant’s proposed Project as approved by the Department’s SOC “would or could generate identifiable impacts on [Ms. Rubin’s] property” that would be “different either in kind or magnitude from that suffered by the general public.”  310 CMR 10.04; Gordon, 2010 MA ENV LEXIS 114, at 11 and cases cited; Enos, 2013 MA ENV LEXIS 21, at 17-18; Rankow, 2013 MA ENV LEXIS 45, at 29.  If Ms. Rubin met that threshold, she could proceed through the “[s]tanding . . . gateway . . . to [the] inquiry on the merits” regarding whether the Department properly issued the SOC to the Applicant.  Butler, 63 Mass. App. Ct. at 441.  Based on her PFT and that of her witnesses, Ms. 
Rubin failed to meet that threshold, and consequently her appeal should be dismissed for lack of standing.

On the issue of standing, Ms. Rubin testified that she lives at 5 Lake View Drive in Webster, which is part of the Reid Smith Cove area of Webster Lake and less than 25 feet from the site of the proposed Project.  Ms. Rubin’s PFT, ¶¶ 1-4.  She testified that “any contamination resulting from the shore of [the] Indian [Princess Paddle Wheeler Boat] will affect not only all of Reid Smith [Cove], but also, in particular, [her] [h]ome[,]” and as a result, “[she] will be more impacted than other residents due to [her] proximity to the project.”  Ms. Rubin’s PFT, ¶¶ 6-9.  Ms. Rubin did not offer any evidence in support of her claims except to state that “MBTE and TAME are known carcinogens”
 and that “[m]ultiple spills have been reported within a 2 mile radius,” including a 1989 tanker truck spill, which spilled 8,000 gallons of diesel fuel into a stream that traversed over the Property and then into Reid Smith Cove.  Ms. Rubin’s PFT, ¶¶ 14-15.  She testified that “[she] was impacted by that spill and fear[s] reliving the nightmare of that contamination.”  Ms. Rubin’s PFT, ¶ 16.

Although she testified that “multiple spills have been reported within a 2 mile radius,” Ms. Rubin only presented evidence of the 1989 tanker truck spill.  Ms. Rubin’s PFT, ¶¶ 14-16, 39, 53-57.  The essence of her claim is that oil is still present on the lake bottom or under Reid Smith Cove as a result of the 1989 tanker truck spill; that the Applicant’s installation of pilings into the lake bed for marina docks and berthing the Indian Princess Paddle Wheeler Boat will cause a release of that oil to the lake; and that the oil will migrate to her property and injure her or interfere with the use of her waterfront property or damage the property itself.  Id.  She also contends that she has proven that the Department “knowingly or should have known, the project site is a M.G.L. c. 21E site and . . . should have been tested for environmental remnants of the 1989 diesel fuel oil release,” and that “[t]he project site should be tested immediately for environmental stability in relation to its history as a 21E Disposal Site.”  Ms. Rubin’s PFT, 
¶¶ 56-57.  
None of Ms. Rubin’s testimony, however, established that the lake bed actually contains contamination from the 1989 tanker truck spill.  Nor did her testimony establish that the Land Under Water contains residual contamination from the spill and that the released diesel fuel from the spill remains in the water column, or sank through the water column to reside in the lake bed permanently.  In sum, Ms. Rubin’s claim to standing relies upon the speculative, hypothetical scenario that the 1989 tanker truck spill placed oil on the lake bottom or underneath Reid Smith Cove, and that oil remains in the bottom sediments in the location where the Applicant has proposed to install pilings or dolphins for the berthing of the Indian Princess Paddle Wheeler Boat.  Ms. Rubin has provided no facts, expert testimony, or technical data to support that hypothetical scenario.  
In her testimony, Ms. Rubin admitted that she had to support her claims with expert testimony from an individual such as a Licensed Site Professional (“LSP”),
 who could “speak on a diesel fuel release and how the hazardous material affects a wetland, . . . but had difficulty” retaining an LSP, and consequently, as “a substitute” she relied upon a series of documents that were prepared in connection with the cleanup of the 1989 tanker truck oil spill pursuant to G.L. c. 21E (“Chapter 21E”), which she testified “speak for themselves.”  Ms. Rubin’s PFT, ¶¶ 52-55.
  None of the documents she has cited, however, demonstrate that the 1989 spill reached the bottom of the lake or subsurface area of Reid Smith Cove and are present in the bottom sediments today.  In fact, the documents reach the opposite conclusion. 
The January 1997 Revised Response Action Outcome Statement (“Revised RAO”)
 for the 1989 oil spill that Ms. Rubin cited in her testimony (¶ 55i), references 1995 data from lake bottom sediment samples taken from the edge of Reid Smith Cove near the brook impacted by the oil spill that occurred six years earlier in 1989.  The Revised RAO states that “[t]wo lake bottom samples (SD-3 and SD-4) were also collected adjacent to the brook discharge point to Reid Smith Cove” in 1995 and tested for TPH, and that “[n]o detectable concentrations [of TPH] 
were observed in SD-3 or SD-4.”  Revised RAO, pages 9- 10.
As the Applicant’s expert witness, Mr. Smith, corroborated in his testimony, the Revised RAO was prepared by the LSP of record in the case and demonstrates that the 1989 oil release was remediated through response actions required by the MCP.  Mr. Smith’s PFT, § XI (p. 10).  Mr. Smith testified, without any probative counter testimony from Ms. Rubin and her witnesses, that the remedial actions resulted in a Class A-2 “Permanent Solution” RAO and that the environmental response actions were overseen by an LSP.  Mr. Smith’s PFT, § XI (p. 10).  The original 1994 RAO was subject to an audit by the Department, requiring the generation of more data, including the two 1995 sediment samples described above.  Id., citing Notice of Audit Findings, April 18, 1995 (“NOAF”).
  In March 1997, the Department confirmed that the January 1997 Revised RAO satisfied all requests made by the NOAF and the Department considered the audit complete.  Mr. Smith’s PFT, § XI (p. 10), citing Correspondence, Mary K. Gardner, MassDEP, March 10, 1997.

Mr. Smith also testified without any probative counter testimony from Ms. Rubin and her witnesses that according to the MCP, before a “permanent solution” RAO can be achieved the boundaries of the disposal site must be clearly and accurately delineated; all sources of oil or hazardous material must be controlled or eliminated; all unpermitted releases of oil or hazardous to the environment must be eliminated; subsurface migration of oil or hazardous material must be assessed and controlled; and all necessary and required response actions must have been performed so as to achieve no significant risk of harm to health, safely, public welfare or the environment during any foreseeable period of time.  Mr. Smith’s PFT, § XI (p. 10).
  He also testified that, given these MCP requirements, and that the remedial response actions were overseen by LSP and then audited by the Department, and that the Department confirmed that the Revised RAO satisfied all requests made by Department as a result of its audit, there is no reasonable basis to believe that there exists any contamination of bottom sediments associated with the 1989 oil spill today.  Mr. Smith’s PFT, § XI (pp. 10-11).
Mr. Smith’s testimony was corroborated by Mr. Cazeault’s testimony, which also was not refuted by Ms. Rubin and her witnesses with any probative counter evidence.  Mr. Cazeault testified as follows.

In 2002, Mr. Cazeault helped found the Webster Lake Association (“WLA”), a non-profit organization dedicated to preserving Webster Lake.  Mr. Cazeault’s PFT, § I.7 (p. 2); Exhibit 2 (p. 1) to Mr. Cazeault’s PFT.
  He has been active in the WLA since its founding, including serving as its President from 2002-2010.  Id.  During his tenure in the WLA, he has focused a considerable amount of time in the lake environmental area, worked extensively with Aquatic Control Technology (“ACT”) to improve Webster Lake,
 managed the Lake, and set up training programs for other lake associations in the areas of water quality sampling, invasive species identification and control, and administration and fundraising.  Id.  
From 2005 to 2013, Mr. Cazeault served as a member of the WLA’s Environmental Committee.  Mr. Cazeault’s PFT, § V (p. 2); Exhibit 2 (p. 1) to Mr. Cazeault’s PFT.  During that period, he and his wife operated the WLA’s Webster Lake Raking Program that mechanically cleared debris from the lake bed and non-invasive plants along the shoreline.  Id.  Prior to raking, each site in Webster Lake was inspected for invasive plant species and any other anomaly that would prevent raking the area.  Id.  A post inspection was also conducted to review the effectiveness of the program and to ensure that raking had not damaged any areas of the lake bed.  Id.  Since the inception of the Lake Raking Program there have been no observations of oil sheens, or other damage to the lake bed, including in the area where the Indian Princess Paddle Wheeler Boat will be located.  Id. 
In 2013 and 2014, Mr. Cazeault was retained by the Applicant to conduct a study of various parts of Webster Lake to determine whether the lake bed had any obstructions or other anomalies.  Id.  The Applicant also employed a professional diver under Mr. Cazeault’s supervision to inspect the lake bed.  Id.  Mr. Cazeault also participated in the inspection using snorkel equipment.  Id.  He has been snorkeling on Webster Lake since the late 1950’s.  Id.

One of the areas that the diver and Mr. Cazeault inspected was the area in which the Indian Princess Paddle Wheeler boat will be located.  Id.  During the inspection Mr. Cazeault extracted samples of the bottom sediment to determine the depth and composition.  Id.  Neither the diver nor Mr. Cazeault observed any oil sheen resulting from disturbing the sediment.  Id.  Mr. Cazeault also did not observe any oil film on the dock floats or along the shoreline. Id.  On August 28, 2014, he used a clean steel rod to probe the drainage trench near the SD-3 and SD-4 areas referenced in January 1997 Revised RAO discussed above and no oil residue was detected.  Id.
Mr. Cazeault also testified that if the proposed work to berth the Indian Princess Paddle

Wheeler Boat disturbs the presence of any oil residue in the lake bed, there will be a floating debris boom with silt curtain employed around the entire site during the construction as well as an oil spill recovery kit.  Id.  He also testified that the steel dolphins to be installed at the site to berth the vessel will be installed using a vibratory process to minimize any disturbance of lake bed.  Id.
  
In conclusion, Ms. Rubin lacks standing to pursue her appeal of the SOC for multiple reasons.  First, she has failed to provide any data, information or any evidence supporting her claim that oil from the 1989 tanker truck spill reached the bottom of Webster Lake or the subsurface area of Reid Smith Cove. Nor has she provided any evidence that oil is present at that location today.  She provided no expert testimony from a geologist, LSP or other qualified professional setting forth under what theory oil that was previously released in 1989, and reported in the public documents as fully remediated in 1997, remains present today at the bottom of Reid Smith Cove.  Most of the evidence on which she relies is her own opinion testimony that if lake water becomes contaminated with oil by the driving of support piles her property will be impacted and suffer injury.  Undisputedly, neither she nor her other witnesses are qualified to render expert testimony on this topic, and, consequently, her appeal should be 
dismissed for lack of standing.

Ms. Rubin also lacks standing because she has failed to establish how in the event the soils in the lake bed actually contain oil contamination, any release of contaminated soils into the water column, and subsequent water flow patterns will affect her in a manner different from other Reid Smith Cove residents.  Put another way, Ms. Rubin has failed to demonstrate that her property at Webster Lake is located in a position which would result in her suffering an individualized harm, unique to her alone. As discussed above, any residual effects from the 26 year old diesel fuel spill which might occur as a result of the proposed Project on Land Under Water, have been thoroughly investigated, analyzed and documented in the January 1997 Revised RAO, and more recently Mr. Cazeault found no detectable concentrations of TPH in the lake bottom samples adjacent to the brook discharge point to Reid Smith Cove.  For all of these reasons, Ms. Rubin has failed to demonstrate that she is a “person aggrieved” within the meaning of 310 CMR 10.04, and therefore, she lacks standing to appeal the SOC.   

III.
THE APPLICANT AND THE DEPARTMENT ARE ENTITLED TO A


DIRECTED DECISION AFFIRMING THE SOC, OR IN THE ALTERNATIVE, 
THE SOC SHOULD BE AFFIRMED BECAUSE A STRONG 

PREPONDERANCE OF EVIDENCE INTRODUCED AT THE HEARING DEMONSTRATED THAT THE DEPARTMENT PROPERLY ISSUED THE SOC.

Even if Ms. Rubin has standing to appeal the SOC, she still does not prevail because she failed to sustain her case on the substantive issues in the case (Issues Nos. 2(a)-2(d)) with credible expert testimony, and consequently, the Applicant and the Department are entitled to a directed decision affirming the SOC pursuant to 310 CMR 1.01(11)(e).  In the alternative, the SOC should be affirmed because a strong preponderance of the evidence introduced at the 
Hearing demonstrates that the Department properly issued the SOC.
“Dismissal [of an appeal pursuant to 310 CMR 1.01(11)(e)] for failure to sustain a case, also known as a directed decision, is appropriate when a party's direct case - generally, the testimony and exhibits comprising its prefiled direct testimony - presents no evidence from a credible source in support of its position on the identified issues.”  In the Matter of Jodi Dupras, OADR Docket No. WET-2012-026, Recommended Final Decision (July 3, 2013), 2013 MA ENV LEXIS 40, at 14-15, adopted as Final Decision, (July 11, 2013), 2013 MA ENV LEXIS 41, citing, In the Matter of Trammell Crow Residential, OADR Docket No. WET-2010-037, Recommended Final Decision (April 1, 2011), 2011 MA ENV LEXIS 21, at 6-8, adopted as Final Decision (April 21, 2011), 2011 MA ENV LEXIS 20; In the Matter of Town of Truro, Docket No. 94-066, Final Decision (August 21, 1995), aff'd sub nom., Worthington v. Town of Truro, Memorandum of Decision and Order on Plaintiff's Complaint for Judicial Review (Suffolk Super. Ct., May 30, 1996)).  Id.   
As discussed in detail below, Ms. Rubin’s evidentiary submissions in the PFT of her witnesses were deficient as a matter of law and warrant a directed decision in the Applicant’s and the Department’s favor affirming the SOC.  In the alternative, I find, based on a strong preponderance of the evidence introduced at the Hearing that the Department properly issued the SOC approving the proposed Project.

A.
Ms. Rubin’s Burden of Proof on the Substantive Issues 

As was explained at Conference and at pp. 8-10 of my Conf. Rept. and Order that followed the Conference, Ms. Rubin had the burden of proving by a preponderance of the evidence at the Hearing that the Department erred in issuing the SOC.  310 CMR 10.03(2), 10.05(7)(j)2.b.iv, 10.05(7)(j)2.b.v, 10.05(7)(j)3.a, 10.04, 10.05(7)(j)3.b; Vecchione, supra, 2014 MA ENV LEXIS 76, at 9-12; In the Matter of Beachwood Knoll School. Docket No. WET 2008-050, 15 DEPR 257 (2008); In the Matter of John and Margaret Reichenbach, OADR Docket No. WET-2011-012, Recommended Final Decision (October 20, 2011), 2011 MA ENV LEXIS 111, at 12-14, adopted as Final Decision (November 2, 2011), 2011 MA ENV LEXIS 110; In the Matter of Jodi Dupras, OADR Docket No. WET-2012-026, Recommended Final Decision (July 3, 2013), 2013 MA ENV LEXIS 40, at 10-13, adopted as Final Decision (July 12, 2013), 2013 MA ENV LEXIS 61.  Specifically, Ms. Rubin was required to present “credible evidence from a competent source in support of each claim of factual error, including any relevant expert report(s), plan(s), or photograph(s).”  310 CMR 10.05(7)(j)3.c; Vecchione, supra, 2014 MA ENV LEXIS 76, at 10; Dupras, supra, 2013 MA ENV LEXIS 40, at 11.  “A ‘competent source’ is a witness who has sufficient expertise to render testimony on the technical issues on appeal.”  In the Matter of City of Pittsfield Airport Commission, OADR Docket No. 2010-041, Recommended Final Decision (August 11, 2010), 2010 MA ENV LEXIS 89, at 36-37, adopted as Final Decision (August 19, 2010), 2010 MA ENV LEXIS 31; Vecchione, supra, 2014 MA ENV LEXIS 76, at 10; Dupras, supra, 2013 MA ENV LEXIS 40, at 11-12.  Whether the witness has such expertise depends “[on] whether the witness has sufficient education, training, experience and familiarity with the subject matter of the testimony.”  Commonwealth v. Cheromcka, 66 Mass. App. Ct. 771, 786 (2006) (internal quotations omitted); see e.g. Pittsfield Airport Commission, supra, 2010 MA ENV LEXIS 89, at 36-39 (petitioner’s failure to submit expert testimony in appeal challenging Department’s Commissioner’s issuance of 401 Water Quality Certification Variance to Pittsfield Airport Commission fatal to petitioner’s claims because Variance was “detailed and technical . . . requiring expert testimony on issues . . . implicated by the Variance,” including . . . (1) wetland replication, restoration, and enhancement, (2) mitigation of environmental impacts to streams, and (3) stormwater discharge and treatment[,] [and (4)] . . . runway safety and design”); Dupras, supra, 2013 MA ENV LEXIS 40, at 36-37 (petitioner not qualified to interpret technical data involving Shellfish Suitability Areas); Vecchione, supra, 2014 MA ENV LEXIS 76, at 26 (petitioner not qualified to testify as to impacts on wetlands resources areas due to his lack of expertise in wetlands protection).
As for the relevancy, admissibility, and weight of evidence that Ms. Rubin, the Applicant,

and the Department sought to introduce at the Hearing, these issues were governed by G.L. 
c. 30A, § 11(2) and 310 CMR 1.01(8)(a).  Under G.L. c. 30A, § 11(2): 

[u]nless otherwise provided by any law, agencies need not observe the rules of evidence observed by courts, but shall observe the rules of privilege recognized by law. Evidence may be admitted and given probative effect only if it is the kind of evidence on which reasonable persons are accustomed to rely in the conduct of serious affairs. Agencies may exclude unduly repetitious evidence, whether offered on direct examination or cross-examination of witnesses.

Under 310 CMR 1.01(8)(a), “[t]he weight to be attached to any evidence  . . . rest[ed] within the  discretion of the Presiding Officer. . . .”  

B.
Ms. Rubin Failed to Meet Her Burden of Proof on the Substantive Issues.
1.
Ms. Rubin Failed to Demonstrate that the Applicant’s NOI
Lacked Sufficient Information to Enable Both the WCC and the Department to Adequately Assess the Effect of the Proposed Project On the Wetlands that Will be impacted by the Proposed Project.
Ms. Rubin contended at the Hearing that the NOI the Applicant filed seeking approval for the proposed Project under the MWPA and the Wetlands Regulations “provide[d] neither sufficient information nor detailed information as to the effect the proposed project will have on Reid Smith Cove.”  Ms. Rubin’s PFT, ¶ 43.  She contended that the Applicant’s plans for the proposed Project contained “[insufficient] information . . . for the public to know what the project entailed in relation to the environmental impacts (i.e. air pollution, water pollution, excessive noise, impairment of water quality, increases in stormwater flows, underwater archaeological resources, wetlands, natural areas).”  Ms. Rubin’s PFT, ¶ 48.
  She contended that “[t]he relief . . . [she was] seeking include[d]: (1) further environmental study [by the Applicant and the Department], especially contamination to the Cove given its history; (2) . . . a survey of the cove conducted by a licensed and impartial [Massachusetts] survey company; 
(3) analysis to determine the project's proximity to an existing stream which [might] be the only source of regeneration to the small area of the cove; and (4) an opportunity for the public to review and comment further on the project . . . .”   Ms. Rubin’s PFT, ¶ 44.  Ms. Rubin’s witnesses, Ms. Craver and Ms. Keegan, also made these contentions.  Ms. Craver’s PFT; Ms. Keegan’s PFT.
  

Ms. Rubin’s contentions touched upon technical areas that required the support of

testimony from an environmental expert.  As discussed above, she did not retain such an expert for the Hearing.  As a result, the testimony that the Department’s and the Applicant’s witnesses provided at the Hearing that the NOI contained sufficient information to enable both the WCC and the Department to adequately assess the effect of the Project on the wetlands that will be impacted by the proposed Project went unrefuted.  That testimony was as follows.

In his testimony, the Department’s witness, Mr. Jalonski, set forth in detail the materials he reviewed in making the Department’s SOC determination and opined that the materials were sufficient to adequately describe the proposed Project and its impact on protected wetlands areas.  Mr. Jalonski’s PFT, ¶¶ 8-13.  Mr. Jalonski testified that he reviewed the following materials:
(1)
NOI, dated September 10, 2013 and prepared by Epsilon entitled “Indian
Ranch Marina and Paddle Wheeler Berth,” which included a Project Description and Regulatory Compliance narrative;

(2)
Limited Existing Conditions Plan, Webster Massachusetts, Sheet 1 of 1,
prepared by J & D Civil Engineers and dated June 28, 2013;

(3)
Proposed Plan, Sheet X-102 and Details Sheet X-103, Vessel Berth and
Marina, Indian Ranch Webster MA, prepared by Childs Engineering Corporation and dated June 9, 2013;

(4)
Notice of Intent Plan Set, Sheet X-101 to X-105, Vessel Berth and Marina,
Indian Ranch Webster MA, prepared by Childs Engineering Corporation, revised October 17, 2013;

(5)
Limited Existing Conditions Plan, Webster Massachusetts, Sheet 1 of 1,
prepared by J & D Civil Engineers originally June 28, 2013 and revised November 14, 2013;
(6)
Notice of Intent Plan Set, Sheet X-101 to X-108, Vessel Berth and Marina,
Indian Ranch Webster MA, prepared by Childs Engineering Corporation, revision date December 15, 2013;

(7)
Notice of Intent Plan Set, Sheet X-101 to X-108, Vessel Berth and Marina,
Indian Ranch Webster MA, prepared by Childs Engineering Corporation, revision date May 21, 2014;

(8)
Clean Marina Guide: Indian Ranch Marina and Indian Princess Berth, 
60 pages, December 13, 2013;



(9)
Indian Ranch Marina and Indian Ranch Paddle Wheeler Berth
Construction Sequence, prepared by Epsilon and submitted 
January 6, 2014; 

(10)
Figure 1, Buffer Zone Planting Plan, prepared by Epsilon and submitted
January 6, 2014;

(11)
Figure 2, Indian Princess Winter Storage, prepared by Epsilon and
submitted January 6, 2014;

(12)
Revised Impact Table, submitted January 6, 2014;
(13)
Electronic mail (“e-mail”) correspondence between Mr. Jalonski and the
Applicant’s witness, Mr. Smith, concerning the proposed Project, February 19, 2014 and April 9, 2014;
(14)
Comment letter from WCC’s consultant, CME Associates, Inc. (“CME”),
dated October 8, 2013;

(15)
Epsilon’s response to CME’s Comment Letter, 75 pages, submitted
October 28, 2013;

(16)
Epsilon’s Presentation (67 slides), submitted October 28, 2013;
 

(17)
CME’s Comment Letter of November 12, 2013;

(18)
Epsilon’s Response to CME’s comment letter, 15 pages, submitted
November 18, 2013;

(19)
E-mail correspondence between CME and Epsilon from 
December 26-30, 2013;
(20)
Revised Stormwater Forms, pages 5 and 7, submitted January 6, 2014; 
 (21)
Revised Construction Sequence, submitted January 6, 2014; 
(22)
CME’s comment letter of January 6, 2014;
(23)
Epsilon’s letter of January 6, 2014 to the WCC regarding the 
Webster Wetlands Bylaw. 
Mr. Jalonski’s PFT, ¶ 8; Attachments A-G to Mr. Jalonski’s PFT.

Mr. Jalonski testified that based on his review of the materials set forth above, he determined that “[t]he project described in the [NOI] involved site preparation and work necessary to construct a marina and berth for the Indian Princess Paddle Wheeler Boat to

be located at 200 Gore Road in Webster, and to provide nourishment to an existing beach located on the site.”  Mr. Jalonski’s PFT, ¶ 12.  He testified that the wetlands areas that would be impacted by the proposed Project would be: (1) Bank (310 CMR 10.54) along Webster Lake, 
(2) Land Under Water (310 CMR 10.56) along Webster Lake, and (3) Bordering Land Subject to Flooding along Webster Lake.  Mr. Jalonski’s PFT, ¶¶ 9-11.  He testified that ”[a]ctivities within the Buffer Zone [of protected wetlands areas] [would] include beach nourishment, work necessary to install components of the project (boat ramp, fixed aluminum ramps and platforms, etc.) and portions of the compensatory flood storage area.”  Mr. Jalonski’s PFT, ¶ 12.  He testified that the direct impacts to these wetlands areas would be as follows:
(1) 
approximately 260 linear feet of Bank for the boat ramp

and beach nourishment work;

(2)       approximately 727 square feet of Land Under Water 
for the boat ramp and pilings; and

(3)
approximately 766 cubic feet of Land Subject to Flooding below the

FEMA 100 year flood elevation established at 480.0.
Id.

Mr. Jalonski also testified that all projects involving activities in wetlands will result in temporary impacts or disturbances to the wetlands, or in some cases permanent impacts.  Mr. Jalonski’s PFT, ¶ 13.  He testified that given the proposed Project’s “water dependent use, temporary impacts are likely,” in particular regarding the proposed work within the Land Under Water necessary to install components of the proposed Project (i.e., boat ramp, pilings, etc.).  Id.  He testified that this work may result in temporary impacts such as turbidity within the boom area (i.e., see floating debris boom placement shown on Sheet X-102 of the approved plans).  Id.  
He testified that Special Conditions 24, 31, and 32 of the SOC address that issue by fostering effective application of the floating debris boom.  Mr. Jalonski’s PFT, ¶¶ 13, 16.

Special Condition 24 provides that  “the floating debris boom, shall remain in place until a Certificate of Compliance is issued, or a determination is made by the Department or the [WCC] that specific controls are no longer necessary.”

Special Condition 31 requires the proposed floating debris boom be installed before any work is performed in Land Under Water.  Special Condition 31 also prohibits the operation of heavy construction equipment in Land Under Water for the proposed Project, and requires that heavy equipment be operated on dry land or from a floating barge or similar vessel.  Special Condition 31 also directs that the metal pilings be installed using a vibratory hammer method driven off a floating barge or similar vessel.  
Special Condition No. 32 provides that “[the] [u]se of the proposed floating debris boom with silt curtain shall be overseen by an individual experienced in the product’s installation, operation, maintenance and proper removal timing and technique.”  Special Condition No. 32 requires this individual “[to] monitor the effectiveness of the boom daily in controlling turbidity, and have immediate access to make adjustments or modifications as may be necessary to [e]nsure the boom functions as intended.”  Special Condition No. 32 also mandates that “[p]rior to removing the boom, any debris collected by the boom shall be collected and properly disposed off-site.”

As for permanent impacts to wetlands areas, Mr. Jalonski testified that those impacts will be limited to “a very small loss (26.8 square feet) of Land Under [Water] with the permanent installation of the float pilings.”  Mr. Jalonski’s PFT, ¶ 13.  He testified that this loss is acceptable under the Wetlands Regulations because the proposed Project qualifies for several Limited Projects under the 310 CMR 10.53.  Id.  
All of Mr. Jalonski’s testimony regarding the sufficiency of the NOI was corroborated by Mr. Smith and Mr. Cazeault in their testimony.  Mr. Smith’s PFT, § V (pp. 4-6); § VIII (p. 7); Mr. Cazeault’s PFT, § V (p. 2); § VIII (p. 4).  Ms. Rubin and her other witnesses did not submit any probative evidence refuting Mr. Jalonski’s, Mr. Smith’s, and Mr. Cazeault’s testimony on 
that issue.

2.
Ms. Rubin Failed to Demonstrate that the Proposed Project Triggered Thresholds for MEPA Review.
At the Hearing, neither Ms. Rubin nor her other witnesses presented any evidence in
support of her claim that MEPA review of the proposed Project is required.  Moreover, her claim is without merit for the following reasons.


First, as previously noted above, MEPA review is only required when proposed projects exceed MEPA review thresholds.
  “The review thresholds identify categories of Projects or aspects thereof of a nature, size or location that are likely, directly or indirectly, to cause Damage to the Environment.”  301 CMR 11.03.  The MEPA Regulations define “Damage to the Environment” as:

[a]ny destruction or impairment (not including insignificant damage or impairment), actual or probable, to any of the natural resources of the Commonwealth including, but not limited to, air pollution, water pollution, improper sewage disposal, pesticide pollution, excessive noise, improper operation of dumping grounds, reduction of groundwater levels, impairment of water quality, increases in flooding or storm water flows, impairment and eutrophication of rivers, streams, flood plains, lakes, ponds or other surface or subsurface water resources, destruction of seashores, dunes, marine resources, underwater archaeological resources, wetlands, open spaces, natural areas, parks, or historic districts or sites.

 301 CMR 11.02(2).  
“MEPA review is required when one or more review thresholds are met or exceeded and the subject matter of at least one review threshold is within MEPA jurisdiction.”  301 CMR 11.03.  A review threshold that is met or exceeded specifies whether MEPA review must consist of either: (1) of an Environmental Notification Form (“ENF”) and a mandatory Environmental Impact Report (“EIR”) or (2) of an ENF and other MEPA review if required by the Secretary of the Massachusetts Executive Office of Energy and Environmental Affairs (“EEA”).  Id.  

The MEPA review thresholds for wetlands areas are set forth in the MEPA Regulations at 301 CMR 11.03(3).  MEPA review is required for a proposed project involving:
(1) 
alteration of one or more acres of salt marsh or bordering vegetating
Wetlands, 301 CMR 11.03(3)(a)1.a;
 

(2)
alteration of ten or more acres of any other wetlands, 301 CMR
11.03(3)(a)1.b;  

(3)
alteration of wetlands requiring a variance under the 
MWPA, 301 CMR 11.03(3)(a)2; 

(4)
construction of new dam, 301 CMR 11.03(3)(a)3; 

(5)
structural alteration of an existing dam that causes an Expansion of 20% or
any decrease in impoundment Capacity, 301 CMR 11.03(3)(a)4;

(6)
alteration of coastal dune, barrier beach or coastal bank, 301 CMR 11.03(3)(b)1.a; 

(7)
alteration of 500 or more linear feet of bank along a fish run or inland 

Bank, 301 CMR 11.03(3)(b)1.b; 

(8)
alteration of 1,000 or more square feet of salt marsh or outstanding
resource waters, 301 CMR 11.03(3)(b)1.c; 

(9)
alteration of 5,000 or more square feet of bordering or isolated vegetated
Wetlands, 301 CMR 11.03(3)(b)1.d; 

(10)
new fill or structure or Expansion of existing fill or structure, except a
pile-supported structure, in a velocity zone or regulatory 
floodway, 301 CMR 11.03(3)(b)1.e;  

(11)
alteration of one half or more acres of any other wetlands, 301 CMR
11.03(3)(b)1.f; 

(12)
construction of a new roadway or bridge providing access to a barrier
beach or a new utility line providing service to a structure on a barrier
beach, 301 CMR 11.03(3)(b)2; 

(13)
dredging of 10,000 or more cubic yards of material, 301 CMR
11.03(3)(b)3; or 
(14)
disposal of 10,000 or more cubic yards of dredged material, unless at a
designated in-water disposal site.  301 CMR 11.03(3)(b)4. 

Both Mr. Jalonski and Mr. Smith testified without any evidentiary refutation by Ms. Rubin and her other witnesses that the proposed Project does not trigger any MEPA review thresholds for wetlands areas listed above.  Mr. Jalonski’s PFT, ¶ 14; Mr. Smith’s PFT, § IX 
(pp. 8-9).
  They testified that although approximately 260 linear feet of Bank for the boat ramp and beach nourishment work will be altered by the proposed Project, this amount is merely one-half of the 500 linear foot threshold under 301 CMR 11.03(3)(b)1.b required for MEPA review.
3.
Ms. Rubin Failed to Demonstrate that the Department Improperly
Approved the Proposed Project as a “Limited Project”: (1) for the Maintenance of Beaches Pursuant to 310 CMR 10.53(3)(h); 
(2) Construction of Docks pursuant to 310 CMR 10.53(3)(j); and 
(3) Water Dependent Uses Pursuant to 310 CMR 10.53(3)(1).
    
The Wetlands Regulations authorize approval of proposed work in wetlands areas as a “Limited Project” under certain circumstances, including for the maintenance of beaches (310 CMR 10.53(3)(h)), construction of docks (310 CMR 10.53(3)(j)), and/or water dependent uses (310 CMR 10.53(3)(l).  At the Hearing, neither Ms. Rubin nor her other witnesses presented any evidence in support of her claim that the Department improperly approved the proposed Project as a Limited Project for the maintenance of beaches pursuant to 310 CMR 10.53(3)(h), the construction of docks pursuant to 310 CMR 10.53(3)(j), and water dependent uses pursuant to 310 CMR 10.53(3)(1).  Mr. Jalonski and Mr. Smith provided unrefuted testimony that the Department properly approved the proposed Project as a Limited Project as described above.  Mr. Jalonski’s PFT, ¶ 15; Mr. Smith’s PFT, § X (p. 9).

4.
Ms. Rubin Failed to Demonstrate that the Driving of Support Piles
into the Lake Bed of Webster Lake will Impair Ground and Surface Water Quality.  
As discussed above in connection with my determination that she lacks standing to the appeal the SOC, Ms. Rubin’s claim that the driving of support piles into the lake bed of Webster Lake will impair ground and surface water quality rests on speculation and not probative evidence.  In contrast: (1) the January 1997 Revised RAO for the 1989 oil spill that forms the basis of Ms. Rubin’s speculative claim, (2) the testimony provided by Mr. Smith, Mr. Cazeault, and Mr. Jalonski on the claim, and (3) Special Conditions 24, 31, and 32 of the SOC  as discussed above, demonstrate that the claim lacks merit.  Simply stated, there is no evidence of contamination in Webster Lake from the 1989 oil spill because sediment samples collected and analyzed from the lake bed in proximity to the proposed Project location had no detectable concentration of TPH.  Additionally, the driving of support piles into the lake bed will not adversely affect water quality because turbidity will be controlled using booms around the construction activity.

CONCLUSION

Based on the foregoing, I recommend that the Department’s Commissioner issue a Final Decision affirming the SOC and dismissing Ms. Rubin’s appeal for lack of standing because she failed to demonstrate that she is aggrieved by the SOC within the meaning of 310 CMR 10.04.  In the alternative, I recommend that the Department’s Commissioner issue a Final Decision: (1) affirming the SOC and (2) either: (a) granting the Applicant’s and Department’s respective Motions for Directed Decision because Ms. Rubin’s evidentiary submissions were deficient as a matter of law; or (b) finding that a strong preponderance of the evidence introduced at the Hearing demonstrated that the Department properly issued the SOC approving the Applicant’s proposed Project pursuant to the MWPA and the Wetlands Regulations. 
Date: __________
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Salvatore M. Giorlandino 

Chief Presiding Officer
NOTICE-RECOMMENDED FINAL DECISION

This decision is a Recommended Final Decision of the Chief Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain notice to that effect.  Once the Final Decision is issued “a party may file a motion for reconsideration setting forth specifically the grounds relied on to sustain the motion” if “a finding of fact or ruling of law on which a final decision is based is clearly erroneous.”  310 CMR 1.01(14)(d).  “Where the motion repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments, it may be summarily denied. . . .  The filing of a motion for reconsideration is not required to 
exhaust administrative remedies.”  Id.
Because this matter has now been transmitted to the Commissioner, no party shall file a
motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.  
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� All of the issues set forth above were established at the Pre-Screening Conference (“Conference”) that I conducted with the parties on September 5, 2014.  Pre-Screening Conference Report and Order, September 15, 2014 (“Conf. Rept. & Order”), at pp. 3-5.





� “[MEPA] requires . . . state agencies [to] study the environmental consequences of their actions, including permitting and financial assistance.”  http://www.mass.gov/eea/agencies/mepa/about-mepa.  “It also requires them to . . . ‘use all practicable means and measures to minimize damage to the environment,’ by studying alternatives to the proposed project, and developing enforceable mitigation commitments, which will become conditions for the project if and when they are permitted.”  Id.  “MEPA [only] applies to projects that exceed MEPA review thresholds and that require a state agency action, specifically that they are either proposed by a state agency or are proposed by municipal, nonprofit or private parties and require a permit , financial assistance , or land transfer from state agencies.”  Id.  





� At the Hearing, Ms. Rubin represented herself but the Applicant and the Department were represented by legal counsel.





� Prior to the Hearing, Roberta Hirshberg (“Ms. Hirshberg”) filed PFT on behalf of Ms. Rubin.  I did not consider Ms. Hirshberg’s PFT because it was unsworn and she did not attend the Hearing to be cross-examined on her PFT.  See 310 CMR 1.01(12)(f) (“. . . All pre-filed testimony shall be subject to the penalties of perjury. . . .”); 310 CMR 1.01(12)(f) and 310 CMR 1.01(13)(h)3 (“[i]f a witness is not available for cross-examination at the hearing, the written testimony of the witness shall be excluded from the record unless the parties agree otherwise.”).  In accordance with the Adjudicatory Proceeding Rules, Ms. Hirshberg’s PFT was stricken at the request of the Applicant.  Id.    


�  310 CMR 1.01(11)(e) provides as follows:





Upon the petitioner's submission of prefiled testimony, or at the close of its live direct testimony if not prefiled, any opposing party may move for the dismissal of any or all of the petitioner's claims, on the ground that upon the facts or the law the petitioner has failed to sustain its case . . . . Decision on the motion . . . may be reserved until the close of all the evidence. . . .





The legal standard governing motions under 310 CMR 1.01(11)(e) is discussed below, at p. 20.








� The Wetlands Regulations at 310 CMR 10.04 define “alter” as “chang[ing] the condition” of any wetlands area subject to protection under the MWPA and the Wetlands Regulations.  Examples of alterations include, but are not 


limited to, the following: 





(a) the changing of pre-existing drainage characteristics, flushing characteristics, salinity distribution, sedimentation patterns, flow patterns and flood retention areas;��(b) the lowering of the water level or water table;��(c) the destruction of vegetation;��(d) the changing of water temperature, biochemical oxygen demand (BOD), and other physical, biological or chemical characteristics of the receiving water.


�310 CMR 10.04.  “Dredge” is defined as “deepen[ing], widen[ing], or excavat[ing], either temporarily or permanently” a protected wetlands area, and “[f]ill means to deposit any material [in a protected wetlands area] so as to raise an elevation, either temporarily or permanently.”  Id. �


� See note 1 above, at p. 3.


 


� “MTBE” is “methyl tertiary-butyl ether)[,] . . . a chemical compound that is manufactured by the chemical reaction of methanol and isobutylene.”  http://www.epa.gov/mtbe/gas.htm.  “ MTBE is produced in very large quantities (over 200,000 barrels per day in the U.S. in 1999) and is almost exclusively used as a fuel additive in motor gasoline.  It is one of a group of chemicals commonly known as ‘oxygenates’ because they raise the oxygen content of gasoline. . . . Oxygen helps gasoline burn more completely, reducing harmful tailpipe emissions from motor vehicles. . . .”  Id.  “TAME” is “tert-Amyl methyl ether,” another chemical compound “intended for use as a gasoline additive to increase oxygen content.”  � HYPERLINK "http://www.epa.gov/ncea/iris/pdfs/Litsearch_TAME.pdf" �http://www.epa.gov/ncea/iris/pdfs/Litsearch_TAME.pdf�, at 3.  


 


� LSPs are individuals who have been licensed by the Commonwealth’s Board of Registration of Hazardous Waste Site Cleanup Professionals (“LSP Board”) to assess and clean up confirmed and suspected hazardous material sites, including those from oil spills.  � HYPERLINK "http://www.mass.gov/eea/agencies/lsp" �http://www.mass.gov/eea/agencies/lsp�; � HYPERLINK "http://www.mass.gov/eea/agencies/massdep/cleanup/licensed-site-professionals.html" �http://www.mass.gov/eea/agencies/massdep/cleanup/licensed-site-professionals.html�.  Parties who are legally responsible under G.L. c. 21E for the release of oil and/or other hazardous materials to the environment must retain to LSPs to oversee the assessment and cleanup work.   Id. 


� Ms. Rubin claimed that she did not have enough time to retain an LSP prior to her PFT filing deadline of October 20, 2014.  Ms. Rubin’s PFT, ¶ 54.  Ms. Rubin’s claim is without merit for several reasons.  First, she knew or should have known when she filed her appeal of the SOC on August 8, 2014 (more than two months before her PFT filing deadline) that she would need expert testimony from an LSP or another qualified expert to support her claims because of her burden under the Wetlands Permit Appeal Regulations to present “credible evidence from a competent source in support of each claim of factual error, including any relevant expert report(s), plan(s), or photograph(s).”  310 CMR 10.05(7)(j)3.c.  She was reminded of her burden of proof on August 18, 2014 in my Scheduling Order that scheduled the appeal for the Conference on September 5, 2014 and directed all parties to file a Pre-Hearing Statement prior to the Conference setting forth their respective positions in the case and “the names and addresses of each party’s witnesses, including expert witnesses, who [would] be filing Pre-filed Testimony” of the party.  Scheduling Order, ¶ 8.  She was reminded of her burden of proof yet again at the September 5, 2014 Conference and in my Conf. Rept. & Order that followed the Conference.  Lastly, Ms. Rubin waited until October 14, 2014, less than one week before the PFT of her witnesses was due, to claim that she was having difficulty retaining an expert to support her claims.


      


� A Response Action Outcome Statement (“RAO”) is a written submittal made by an LSP to the Department to substantiate that a site that has been contaminated by oil and/or other hazardous materials has been cleaned up in accordance with the Chapter 21E Regulations at 310 CMR 40.0000, commonly known as the Massachusetts Contingency Plan (“MCP”).





� Ms. Rubin cited the NOAF in her testimony.  See Ms. Rubin’s PFT, ¶ 55h.





� Ms. Rubin cited the Department’s March 1997 correspondence in her testimony.  See Ms. Rubin’s PFT, ¶ 55h.





� Mr. Smith accurately set forth the requirements of the MCP as provided in 310 CMR 40.1003 and 40.0006.





� According to the WLA’s internet website, the WLA “is dedicated to enhancing, preserving and protecting the quality of [Webster] lake and its watershed through the promotion of responsible, effective environmental & educational policies.”  � HYPERLINK "http://www.websterlakeassociation.org/WLAPurpose.shtml" �http://www.websterlakeassociation.org/WLAPurpose.shtml�.





� ACT is a pond, lake, reservoir, and wetland restoration and management firm based in Sutton, Massachusetts that works with state and local government agencies, lake and pond associations, and private property owners in maintaining these water resources.  � HYPERLINK "http://aquaticcontroltech.com" �http://aquaticcontroltech.com�.





� On behalf of the Department, Mr. Jalonski corroborated Mr. Cazeault’s testimony by noting Special Conditions 24, 31, and 32 of the SOC that impose a number of requirements on the proposed Project that will be protective of all impacted wetlands resource areas.  See below, at pp. 28-29.


 


� As a matter of law, Ms. Rubin cannot pursue claims in this Wetlands Permit appeal that the proposed Project will cause air pollution because air pollution claims cannot be brought under the MWPA and the Wetlands Regulations. In the Matter of Town of Milton, Recommended Final Decision (March 29, 2012), adopted as Final Decision (April 6, 2012), 19 DEPR 106, 108 (2012), citing, In the Matter of Horne, OADR Docket WET-2010-015, Recommended Final Decision (September 23, 2011), adopted as Final Decision (November 2, 2011), 18 DEPR 200 (2011) (claims regarding light, noise and pollution not justiciable or cognizable under the MPWA); In the  Matter of National Development and NDNE Lower Falls, LLC, OADR Docket No. WET-2008-�073, Recommended Remand Decision (January 26, 2009), adopted by Decision adopting Recommended Remand Decision (January 28, 2009), 16 DEPR 18 (2009);  In the Matter of WJG Realty Trust, Docket No. 2002-145, Recommended Final Decision (April 22, 2003), adopted as Final Decision (May 12, 2003), 10 DEPR 74 (2003) (“prevention of pollution” interest under the MWPA did not include claims alleging air or noise pollution from project);  In the Matter of Town of Nantucket, Docket No. 87-156, Final Decision (July 15 , 1988) (claims of noise, odor and air pollution not justiciable or cognizable under the Act).





� Ms. Rubin’s remaining witness, Mr. Jarmolowicz, did not address the issue whether the NOI had supplied sufficient information to evaluate the proposed Project under the MWPA and the Wetlands Regulations.  See Mr. Jarmolowicz’s PFT.


 


� Epsilon’s response included the following information:





(a)	Water quality information at the Indian Ranch bathing beach;,





(b)	Vegetation survey information (Attachment 1 - ACT 2013 Year End Report — Aquatic


Management Program at Webster Lake, dated 9/30/13; Attachment 2 — Weed Raking Program by Richard Cazeault, dated 4/8/10 for Webster Lake Association; Attachment 4 — DCR 2008, Boat Ramp Monitor Report; and Attachment 5 ACT — 2013 Early Season Vegetation Survey of Webster Lake);





(c)	Fish population information for Webster Lake;





(d) 	Proposed work at Indian Ranch;





(e)	Responses to Richard Franas’ questions; and





(f)	Information on the Indian Princess wastewater system, flushing equipment, refill equipment, and


spill containment procedure.





Mr. Smith’s PFT, V.4 (p. 4).





� Epsilon’s slides included information on:





(a)	Project purpose & proposed work;





(b)	Existing conditions (including description of wetland resource areas);





(c)	Project description and details (including details of utility connections and Best


Management Practices (“BMPs”) for erosion/sedimentation control and fueling);





(d)	Invasive plant fragmentation (including information on Indian Princess vs. typical


outboards/inboards, Indian Princess routes with invasive weed map);





(e)	Environmental Conditions (water quality testing at Indian Ranch Beach including temperature,


dissolved oxygen, and clarity readings throughout Webster Lake, fisheries data for Webster Lake from MassWildlife, and vegetation surveys and treatment by ACT in 2013 with recommendations for 2014); 





(f)	Performance standards & wetland interests; and





(g)	Other marinas on Webster Lake.





Mr. Smith’s PFT, V.5 (pp. 4-5).





� Epsilon’s response included the following information:





Responses to the Department’s Comments;





Alternatives Analysis;





Review of Interests of Wetlands Protection Act;





Information on Bank (beach nourishment and shoreline stabilization);





Information on Land Under Water Bodies and Waterways;





Information on Bordering Land Subject to Flooding;





Water Quality;





Aquatic Plants;





Utilities;





Plan Set;





Stormwater Management; and





Erosion and Sedimentation Control.





Mr. Smith’s PFT, V.6 (p. 5).








� See note 2, at p. 3 above.





� In her testimony, Ms. Rubin stated that the proposed Project “may require [MEPA] review,” but she failed to set forth what elements of the proposed Project would trigger MEPA jurisdiction.  Ms. Rubin’s PFT, ¶¶ 39-41.  Her other witnesses did not address the MEPA issue.








	This information is available in alternate format. Call Michelle Waters-Ekanem, Diversity Director, at 617-292-5751. TDD# 1-866-539-7622 or 1-617-574-6868

DEP on the World Wide Web:  http://www.mass.gov/dep
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