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STATEMENT OF THE ISSUE 

 William O'Connor, a physician, was insured by 

MagMutual for regulatory defense for "a patient 

complaint about your professional activities". 

 O'Connor received a regulatory "Motion for 

Summary Suspension" that included allegations that 

O'Connor improperly prescribed drugs to a patient.  

MagMutual denied coverage, refused to defend and 

ultimately1 claimed the allegations did not relate to 

"professional activities". 

 Following non-jury trial2 of declaratory 

judgment3, the judge concluded that the allegations of 

improperly writing prescriptions were not 

"professional activity". 

 Was this interpretation of coverage, that 

allegations of improperly writing prescriptions was 

not within the scope of "professional activities", 

correct? 

 
1 The grounds for denial changed repeatedly over time, 
as noted in the record. 
2 On a documentary record only, including the 
regulatory complaint and the insurance contract as 
exhibits. 
3 The remaining counts were reserved. 
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STATEMENT OF THE CASE 

 Plaintiff William E. O'Connor, M.D. filed the 

present action against insurer MagMutual on 

08/15/2023. (RA 4) The complaint sought a declaration 

of coverage for regulatory defense for a regulatory 

action which implicated the "professional activities" 

of the doctor, and remedies for breach of contract and 

unfair and deceptive insurance practices in violation 

of M.G.L. c.93A.(Complaint at RA 11) 

 The defendant counterclaimed seeking a contrary 

declaration of no coverage. (RA 16) 

 The parties exchanged summary judgment motions on 

the mirror counts of declaratory judgment, which were 

later both denied by Judge Katie Rayburn. (RA 5-7) 

 The parties agreed that this case is a matter of 

interpretation of the policy based on the allegations 

set out by the regulatory agency, and requested a Rule 

16 conference on further proceedings. (RA 7) At that 

time the parties and the Court agreed that the matter 

would be set for a non-jury trial of the competing 

declaratory judgment claims. (RA 8)  
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 The parties submitted the matter to the Court, 

(Buckley, J.) solely on the declaratory counts on the 

issue of coverage on September 26, 2024 relying upon 

AGREED FACTS (RA 67) AGREED EXHBITS (RA 75) and 

offered the summary judgment memoranda in lieu of 

argument. (RA 28; RA 54) 

 The Court issued findings and rulings on 

02/06/2025 (RA 196) and Judgment on Findings issued on 

02/07/2025. (RA 205) 

 The Court ruled that the matter was controlled by 

the case of Roe v. Federal Ins. Co.4 that a complaint 

to the board by the former patient's husband did not 

implicate "professional services" covered under the 

defense policy. "There is nothing about the claim of 

over prescribing medication for the purpose of c 

coercing the Wife to continue her relationship with 

the Dr. which could be construed as providing 

"professional services" to the Wife. Roe at 49." (RA 

203) 

 As this matter is one of interpretation of 

coverage of an insurance contract based on uncontested 

 
4 412 Mass. 43 (1992) 
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facts, the question for the lower court was a question 

of law and the review in this Court is de novo. 

STATEMENT OF THE FACTS 

 

1.)  The parties submitted the following AGREED FACTS 

to the trial court within the pretrial memorandum. The 

documents are reproduced in the Record Appendix as 

noted: 

I. AGREED FACTS (See RA 67) 

1. On or about February 6, 2020, Complaint Counsel of the Massachusetts 
Board of Registration in Medicine filed a Motion for Summary 
Suspension seeking to suspend the Plaintiff’s certificate of registration to 
practice medicine.  A true and accurate copy of the Motion for Summary 
Suspension is attached as Exhibit A to the Parties’ Agreed Exhibits binder. 
(RA 78)  

 
2. In support of the motion, Complaint Counsel included an Affidavit of the 

Board’s investigator, Robert M. Bouton, detailing the allegations of the 
Board Complaint,  as well as additional facts obtained during the 
course of his investigation.  A true and accurate copy of the Affidavit of 
Robert Bouton is attached as Exhibit B to the Parties’ Agreed Exhibits 
binder. (RA 81) 

   
3. On or about September 20, 2019, MAG Mutual issued a Medical 

Professional Liability Insurance Claims Made Policy, PSL 3900011400 to 
the Plaintiff with a Policy Period of 09/01/2019 to 09/01/2020 and a 
retroactive date of 09/01/2019 (“Policy”).  A true and accurate copy of the 
Policy is attached as Exhibit C to the Parties’ Agreed Exhibits binder.  
(RA 155) 

 
4. Dr. O’Connor sought regulatory defense coverage from MAG Mutual for 

the Board Complaint. Dr. O’Connor provided MAG Mutual with all 
documents he received from the Board, which included the Motion for 
Summary Suspension and Affidavit of Mr. Bouton, including all exhibits 
attached to the Affidavit.  
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5. MAG Mutual conducted an initial coverage investigation which included a 

review of the documents provided by Dr. O’Connor and the applicable 
policy language.  MAG Mutual concluded that regulatory defense 
coverage was not available to Dr. O’Connor for the Board proceeding.  On 
or about February 12, 2020, MAG Mutual sent a letter to Dr. O’Connor 
declining coverage.  A true and accurate copy of the February 12, 2020 
letter is attached as Exhibit D to the Parties’ Agreed Exhibits binder.  (RA 
180) 

 
6. On or about July 12, 2023, Dr. O’Connor, through counsel, wrote to MAG 

Mutual requesting that MAG Mutual reconsider its denial of coverage for 
the Board Complaint and demanded that MAG Mutual tender the full 
policy coverage of $50,000 for the regulatory defense of the Board 
Complaint.  A true and accurate copy of the July 12, 2023 letter is attached 
as Exhibit E to the Parties’ Agreed Exhibits binder.  (RA 185) 

 
7. Upon receipt of Attorney Trundy’s letter, MAG Mutual conducted a 

further coverage investigation and reconsidered its initial denial of 
coverage.  Upon further review of the policy language, consideration of 
the arguments raised in Attorney Trundy’s letter, and the information 
submitted by Dr. O’Connor, MAG Mutual again determined that 
regulatory defense coverage was not available under the Policy for the 
Board Complaint.  On or about August 9, 2023, MAG Mutual sent a letter 
to Dr. O’Connor declining coverage.  A true and accurate copy of the 
August 9, 2023 letter is attached as Exhibit F to the Parties’ Agreed 
Exhibits binder. (RA 190) 

 

ARGUMENT 

 STANDARD OF REVIEW. This is the interpretation of 

a contract of insurance based upon agreed facts, in 

particular the scope of the regulatory complaint, and 

is therefore a de novo review of a question of law. 

I. The Motion for Summary Suspension included 
allegations that the plaintiff doctor 'overprescribed' 
medications to a patient. This is a covered 
"professional activity" which triggers the duty to 
defend. 
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 A.) The allegations in the Motion for Summary 
Suspension by a complainant that O'Connor lawfully 
issued prescriptions but for an ulterior purpose. 

 The Board of Registration in medicine assigned a 

complaint from the husband of a former female patient 

to investigate a complaint by the husband to the Board 

on January 22, 2020. (RA 82) Bouton engaged in an 

investigation from that time to February 5, 2020, when 

he reports that he was unable on that date to reach 

O'Connor. (RA 86). On February 6, 2020 he spoke with 

O'Connor5, whereupon he advised O'Connor that the 

matter was to be heard by the Board that very day and 

advised him of the allegations, the fact of a pending 

warrant in Orleans District Court and to get a lawyer. 

O'Connor reported that he was unaware of any pending 

criminal matter and any lawyer hired would likely not 

respond that same day. (RA 87) 

 The Bouton investigation included, per his 

affidavit, three categories of accusations by the 

husband against O'Connor. First (a) that O'Connor had 

a restraining order against him by the female patient 

(wife). It is not reported where the order issued or 

if it had been served. Second (b) a claim by the 

 
5 He does not indicate if O'Connor reached out to him or the 
converse. 
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husband that O'Connor had violated the order and had 

an outstanding warrant. Third (c) that "The Husband 

further alleged that Dr. O'Connor was involved in a 

romantic relationship with Female A for a period of 8 

years from approximately 2008 to 2016 and prescribed 

Flurazepan to Female A for a period of about six 

years. (RA 82-83) 

 Bouton then reports that in the prior year there 

were no prescriptions issued to Famale A. There were 

multiple prescriptions to Female A from July, 2012 to 

October, 2016, including one for Hydrocodone-

Acetaminophen and twenty-two for Flurazepam. (RA 84) 

He attached an exhibit (RA 132) entitled 

"Prescriptions" to his affidavit. 

 It remains unclear what violation investigator 

Bouton was asserting against O'Connor as to writing 

prescriptions as set out in the foregoing. 

 However, the husband's complaint makes the 

following accusation in addition to a number of other 

accusations: " Lastly, he was prescribing the 

addictive drug, Flurazepan, to the victim for a period 

of about six years (see attachment D as an example).  

Dr. O'Connor was prescribing this drug to the victim 
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as her primary care physician would not fill anymore 

orders as he was concerned about the addictive nature 

of the drug. The victim feels that Dr. O'Connor used 

the addictive qualities of the drug as leverage to 

make her dependent on him and stay in the 

relationship." (RA 91-92) 

II. The MagMutual Policy provides for regulatory 
defense of a patient complaint which arises out of "a 
patient complaint about your professional activities". 

 

 The MagMutual policy appears at RA 157. The 

relevant provision at issue appears at RA 177, "U. 

Regulatory Defense", which includes the bullet point 

subsection: " Medical License, Clinical Privileges and 

Other Professional Administrative Actions - Defense 

costs for any investigation, hearing, formal action or 

administrative proceeding brought against you by any 

licensing board, hospital board, healthcare 

organization, peer review organization, or regulatory 

authority which arises out of a covered claim or a 

patient complaint about your professional activities." 

{emphasis added} 

 There is no other qualifying language. 
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 Notably, at Section V. Sexual Misconduct, 

immediately below, is subsection Sexual Misconduct 

Defense, where the policy states that it provides 

defense costs coverage "for claims arising out of your 

alleged sexual misconduct with your patients who are 

not your employees. We will not pay any judgment, 

settlement, fine or penalty resulting from your sexual 

misconduct, even if it is contended that the sexual 

misconduct occurred in the course of your professional 

activities." (RA 177) 

 This policy, by its own terms recognizes the 

distinction between defense from allegations and 

indemnity. The trial judge does not. 

 

 A.) The complaint and the Board's regulatory 
action are "reasonably susceptible" to coverage. 
 
 
 In Liberty Mutual Ins. Co. v. SCA Services, Inc.6 

the Supreme Judicial Court set out the standard for 

the duty to defend pursuant to an insurance policy. 

The Court stated that the duty is triggered "if the 

allegations of the complaint are 'reasonably 

susceptible' of an interpretation that they state or 

 
6 412 Mass. 330 (1992) 
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adumbrate a claim covered by the policy terms, the 

insurer must undertake a defense..." Id. at 331.7 

 The board action centered on a patient complaint 

of the prescription of medication, a "professional 

activity" flowing from a patient complaint. This 

claimed misconduct fails within the policy coverage. 

There are no other conditions set out in the policy 

which limit the duty to defend. 

 Further, it is difficult to see any circumstance 

where a regulatory action predicated upon some 

allegation of professional misconduct would then be 

excluded by the fact that the doctor was accused of 

misconduct. The trial court creates a circular 

exclusion and eviscerates the entire concept of 

defense.      

 

III. The trial judge created a non-existent policy 
exclusion based on a mis-reading of a case that 
involved the duty to indemnify where the underlying 
allegations of misconduct were already established as 
fact. 
 

 
7 The trial court Findings recite in detail the jurisprudence 
supporting a broad reading of the duty to defend. 
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 The defendant cites Roe v. Federal Ins. Co.8 for 

the proposition that the present matter does not 

implicate "professional services". The defendant 

wholly mis-reads this case.  

  First, the case involves an attempt to 

recover for damages for sexual assault AFTER the 

dentist admitted to sexual contact with a patient to 

the Board of Registration in Dentistry9. He then 

settled a lawsuit for money damages with an assignment 

of rights against the insurer. The action by the 

patient against the insurer was to seek 

indemnification of the settlement amount. 

  Second, and most importantly, the Supreme 

Judicial Court made clear why, in the narrow context 

of that case, and in contrast to numerous other cases, 

the conduct was not "professional services" as 

contemplated in that policy, but not therein defined. 

Id. at 47 The Court ruled that professional services 

of a dentist did not include sexual activity directed 

against a patient who comes for dental services. The 

Court wrote:  

 
8 412 Mass. 43 (1992) 
9 Id. at 46. He claimed consent. 
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A 'professional' act or service is one arising 
out of a vocation, calling, occupation, or 
employment involving specialized knowledge, 
labor, or skill, and the labor or skill involved 
is predominantly mental or intellectual, rather 
than physical or manual.... In determining 
whether a particular act is of a professional 
nature or a 'professional service' we must look 
not to the title or character of the party 
performing the act, but to the act itself." 

Id. 

 This case was relied upon by the trial judge to 

support her determination of no coverage for the 

regulatory defense. The Court wrote that: 

" This case is controlled in all material 
respects by Roe v. Federal Ins. Co., 412 Mass. 43 
(1992), in which the Supreme Judicial Court 
interpreted an insurance policy clause using the 
identical language10, ‘‘arising out of the 
rendering or failure to render... professional 
services.” Id.at 47. In Roe, which dealt with a 
dentist’s malpractice policy, the court rejected 
the argument that the “arising out of’ language 
should be broadly construed to include sexual 
assault of a patient during a dental exam. In 
ruling that sexual assault did not “arise out of’ 
dental care, the court reasoned that “there must 
be a causal relationship between the alleged harm 
and the complained-of professional act or 
service, that is, it must be a medical or dental 
act or service that causes the harm, not an act 
or service that requires no professional 
skill.... It is self-evident that his 
professional services ... did not call for sexual 
contact between him and his patient.” Id. at 49-
50." 

 

 
10 This is inaccurate, MagMutual uses 'professional 
activities". 
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[RA 203, p.8 of the Findings.] 

 The function of a medical doctor of prescribing 

medication involves just the set of specialized 

knowledge that the Court alludes to. The Court was 

focused on the relationship of the activities to 

damages, in that case and the many cases cited, and as 

such is not particularly helpful in this instance of a 

regulatory complaint. 

 The trial judge cited extensive caselaw on the 

broad duty to defend, but no case which carved out a 

duty to defend a regulatory complaint or a malpractice 

matter where the complaint was grounded in objectively 

professional activities, such as writing 

prescriptions, which are cast, by way of lay 

allegations, of serving an improper motive. 

 Certainly, the insurer can carve out such 

exclusions, as it did notably in the defense to sexual 

misconduct allegations where it would defend but not 

indemnify. 

 Further, as a general matter of construction, 

these juxtaposed sections (U and V) demonstrate that 

the insurer made conscious choices to expansive 
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defense. Contrary in fact to the position of Federal 

Insurance in the Roe case. 

 Obviously, the regulatory defense is necessary to 

defendant against unfair and untrue allegations as 

well as true or partially true allegations. Carving 

out exceptions to this duty based solely on the Court 

accepting allegations as true is a deprivation of the 

reasonable expectation of any insured medical 

provider.  

Conclusion 

The appellant requests that the Court reverse the 

judgment and enter a declaratory judgment confirming 

the regulatory duty to defend within the policy and 

remand the matter for further proceedings. 

Respectfully submitted, 
BY APPELLANT'S ATTORNEY, 

_____________________ 
Christopher C. Trundy 

BBO #555622 
240 Union St. 
P.O. Box 1203 

New Bedford, MA 02741 
(508) 984-4000 

christrundy@trundylaw.com 
 

Date: 06/12/2025 
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