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STATEMENT OF ISSUES

. Whether the Superior Court erred in granting summary judgment on
appellee’s M.G.L. c. 64D claim based on a disputed factual record?

. Whether the Superior Court erred in granting summary judgment on
appellee’s M.G.L. c. 64D claim?

. Whether the Superior Court erred by declaring that appellee’s claim
regarding the appointment of a Chief Information Officer was not
rendered moot by that officer’s subsequent resignation?

. Whether the Superior Court erred by declaring that defendant County
Commissioners exceeded their authority by voting to appoint appellee’s
recommended candidate to a full-time temporary position with full
benefits where their decision was permitted by and consistent with the

long-standing rules of the County Personnel Board?
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STATEMENT OF THE CASE

This appeal arises out of disputes between plaintiff/appellee, William
P. O’Donnell, (“plaintiff/appellee” or “O’Donnell”) in his capacity as Register
of Deeds for the County of Norfolk, and defendants/appellants County
Commissioners for the County of Norfolk (“Commissioners”) and the
Advisory Board for the County of Norfolk (“Advisory Board”)(collectively
“defendants/appellants™).!

Specifically, O’'Donnell alleged that defendants/appellants violated
Massachusetts law by (i) underfunding the Registry of Deeds; and (ii)
refusing to approve the hiring of a new county employee as a permanent
employee for the position of Chief Information Officer (“CIO”). Both issues

are questions of first impression in the Commonwealth.

PROCEDURAL BACKGROUND

On July 14, 2021, plaintiff/appellee filed a Verified Complaint against
defendants/appellants County Commissioners in the Superior Court seeking

declaratory judgment, mandamus, and injunctive relief for the

1 This case was subsequently consolidated with William P. O’'Donnell
v. John J. Cronin, Norfolk Superior Court Civil Action No. 22-01001. The
Superior Court (Cahillane, J.) previously entered summary judgment in
favor of plaintiff in that case and the Court’s decision was affirmed on appeal.
See Supreme Judicial Court Docket No. SJC-13699 (February 14, 2025).

8
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Commissioners’ refusal to approve his request to hire a new county employee
for the position of Chief Information Officer (“CIO claim”). Record Appendix
Volume I 6 (“R.A.1.7).

On April 12, 2022, defendants/appellants filed a motion for summary
judgment on the CIO Claim. R.A.l. 6. On May 5, 2022, plaintiff/appellee filed
an unopposed motion to continue his opposition to the County
Commissioners’ motion for summary judgment pursuant to Mass. R. Civ. P.
56(f). R.AII. 9. On May 18, 2022, the Superior Court granted
plaintiff/appellee’s motion and extended the filing of an opposition to August
10, 2022. R.A.1. 9.

On September 7, 2022, plaintiff/appellee filed an unopposed motion
to amend his complaint. R.A.l. 9. On September 9, 2022, the Court granted
the unopposed motion to amend. On September 16, 2022, plaintiff-appellee
filed his Amended Complaint. R.A.l. 10. Plaintiff/Appellee’s Amended
Complaint alleged, in addition to the CIO claim, that defendants/appellants
failed to provide the funding required by M.G.L. c. 64D, 88 12(a) and 12(b)

(“64D claim”).2

*Plaintiff/Appellee’s Amended Complaint also included a claim against
defendants/appellants arising out of the County’s consolidation of the
County’s technology department with the Registry of Deeds’ technology
department. However, plaintiff/appellee dismissed this claim prior to the
entry of final judgment in this matter. R.A.l. 18.

9



Massachusetts Appeals Court  Case: 2026-P-0235  Filed: 3/31/2026 7:14 PM

The case was stayed from December 8, 2022, until May 31, 2023, while
the parties attempted to mediate the case with the assistance of the
Honorable Paul Chernoff (Ret.) before his unexpected death. R.A.l. 11-12.

On February 15, 2024, the parties filed cross motions for summary

judgment on the CIO claim and the funding claims.® R.A. . On June 28,
2024, the Superior Court (Cloutier, J.) granted plaintiff/appellee’s motion
for summary judgment. R.A.l. 15.

In her Memorandum of Decision and Order on Cross-Motions for
Summary Judgment, Judge Cloutier declared that defendants violated
M.G.L. c. 64D, § 12 by (i) not providing the Norfolk County Registry of Deeds
("Registry™) a continuing amount of expenditure of not less than 102.5
percent of the amount expended for the Registry's automation,
modernization, and operation in the preceding fiscal year (“County
Mandate"); (i) requiring that the Registry's share of funds in the deeds excise
fund ("Registry's Share") be expended before spending or accounting for the
County Mandate; (iii) using funds from the Registry's Share towards the

County Mandate; and (iv) taking or retaining any portion of the Registry's

* Defendants/appellants’ cross-motion for summary judgment on
O’'Donnell’'s 64D claim was limited to jurisdictional and venue grounds.
Defendants/appellants did not file a cross motion for summary judgment on
O’Donnell’'s funding claims because material facts were in dispute. R.A.I.
9009.

10
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Share. The Court did not explain how she reached these conclusions but did
acknowledge that the “exact amounts of some of the relevant figures are
disputed.” R.A.11 588-589, 593.

Judge Cloutier further declared that defendant County Commissioners
exceeded their authority by voting against appointing the Registry's
candidate for the approved, budgeted, and essential Registry chief
information officer position on a temporary basis. R.A.ll. 593. The Court
reasoned that “[e]ven if the Commissioners’ actions regarding the CIO
position were consistent with the Rules and Regulations on their face, the
court is unpersuaded that the Commissioners acted within their authority.”
R.A.l1l. 592. Defendant/Appellant’s cross-motion for summary judgment on
the CIO claim was denied. R.A.11. 593.

On February 27, 2025, plaintiff/appellee filed a Motion for Separate
and Final Judgment and a Motion to Dismiss his claims related to the
County’s consolidation of the Information Technology department. R.A.I. 16.
After a hearing by the Court on May 8, 2025, the Court (Leighton, J.) granted
plaintiff's Motion for Separate and Final Judgment and entered a final
judgment in the form proposed by defendants/appellants on October 1,

2025. R.A.1.18.

11
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On October 3, 2025, defendants/appellants filed their Notice of Appeal

of the Final Judgment entered by Judge Leighton. R.A.I. 19.

FACTUAL BACKGROUND

1. Chief Information Officer (“CIO™)

On June 24, 2021, plaintiff/appellee sent defendant/appellant County
Commissioners a "Norfolk County Personnel Status Form" for the position
of Chief Information Officer (“CIO”) in the Registry of Deeds pursuant to
M.G.L. c. 35, 88 48-56 and the rules and regulations approved thereunder
(“First Blue Sheet”). The form stated the “Appointment/Intent” to hire a new
county employee for a permanent, full time, position as Chief Information
Officer with an effective date of July 6, 2021, at a salary of $129,067.40 per
annum. R.A.ll. 426.

On June 30, 2021, Defendants held a meeting in which they decided
not to approve the blue sheet. R.A.l. 81-84. The Commissioners’ discussion
prior to their vote is set forth in the Meeting Minutes. R.A.l. 81-84.
Specifically, at the time of the County Commissioners’ decision, they were
waiting for an operational analysis report from an outside consultant, the
Abrahams Group. Id. Noting that a final report was expected in late July,
2021, the Commissioners voted 2-1 not to approve the appointment as

proposed. R.A.l 84.

12
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Plaintiff/Appellee filed this civil action on July 14, 2021. R.A.l. 6.
Plaintiff/Appellee’s Verified Complaint requested the Court to: (1) enjoin the
County Commissioners from interfering with or otherwise hindering the
Register’s hiring of personnel for the Norfolk County Registry of Deeds; and

(2) order the County Commissioners to approve the blue personnel paper for

the Registry’s CIO position.* R.A. 1. 29-30.

On July 16, 2021, plaintiff/appellee sent defendant/appellant County
Commissioners a second "Norfolk County Personnel Status Form" for the
position of CIO in the Registry of Deeds. (“Second Blue Sheet”). The form
stated the “Appointment/Intent” to hire a new county employee for a
permanent, full time, position as Chief Information Officer with an effective
date of July 26, 2021, at a salary of $129,067.40 per annum. R.A.1l. 429.

On July 21, 2021, defendant/appellant County Commissioners
approved the CIO appointment as a temporary employee at the rate of
$129,067.40 per annum. The reasoning for their decision is set forth in the
Meeting Minutes. R.A.l1l. 464. Specifically, the Commissioners decided to

approve the CIO appointment as a temporary employee because they were

* Plaintiff/Appellee also filed a Motion for a Preliminary Injunction
that was denied after a hearing. The Court (Wilson, J.) denied the motion
“solely for lack of irreparable harm because the hiring has now been
approved by Defendants for a one-year temporary position.” R.A.l. 7.

13
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waiting for the final operational analysis report from the consulting firm, the
Abrahams Group. R.A.11. 465. On January 14, 2022, the employee hired for
the CIO position resigned. R.A.1l. 464-465.

2. County Appropriations for Reqistry of Deeds

The General Laws authorize defendant/appellant Advisory Board to
review and adopt a county budget for each fiscal year. M.G.L. c. 35, § 28B.
“Sums appropriated in appropriation acts for counties” ... are based on
detailed schedules approved by the Advisory Board. M.G.L. c. 35, 8§ 32 &
28B. “Except as provided by such acts or except as otherwise provided by
law, no liability may be incurred, and no expenditure shall be made in excess
of the amount available in an existing appropriation...” Id. at § 32.

M.G.L. c. 64D, § 11 provides, in pertinent part, that “there shall be
established upon the books of each county ... a fund, maintained separate
and apart from all other funds and accounts of each county, to be known as
the Deeds Excise Fund.” M.G.L. c. 64D, § 12, provides two funding sources
for the Registry of Deeds: the Deeds Excise Fund (8 12(a)) and the County
Mandate (§ 12(b)).

M.G.L. c. 64D, § 12 provides:

(a) Notwithstanding any general or special law to the contrary, of

that portion of the amounts deposited in the Deeds Excise Fund

for each county from revenues collected pursuant to this chapter
which represents 10.625 per cent of the taxes collected: (1) not

14
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more than 60 per cent of the deposits shall be disbursed and
expended for meeting the costs of the operation and
maintenance of the county; and (2) not less than 40 per cent shall
be disbursed and expended for the automation, modernization
and operation of the registries of deeds.

(b) Notwithstanding any general or special law to the contrary,

with respect to funds appropriated for the purposes designated

Iin clause (2) of subsection (a) and which are not dedicated to the

Deeds Excise Fund in each county under section 11, the county

budget shall provide a continuing amount of expenditure of not

less than 102.5 per cent of the amount expended for that purpose

in the preceding fiscal year.

In May 2020, due to the impact of COVID-19, the revenue projections
from the Registry of Deeds were down substantially. R.A.ll. 224. Recording
fees projections at the Registry were downgraded by $100,000, interest
earnings were down and internet revenues projections were reduced by
$130,000.00. R.A.Il. 224. In total, revenue projections were down at the
Registry of Deeds by approximately $755,000. R.A.1l. 225.

Prior to May 2020, the County Mandate was incorrectly calculated to
be not less 102.5 per cent of the preceding fiscal year’'s appropriation.
According to Assistant Treasurer Joseph D’Auria (“D’Auria”), the County
Mandate calculation was changed after the County Commissioners hired
Daniel P. Matthews as County Director. Previously, Mr. Matthews was
O’Donnell’s Executive Assistant. R.A.11. 292.

In 2007, Mr. Matthews, a Massachusetts attorney, instructed D’Auria

that, in his opinion, the County Mandate should be calculated as 102.5 per
15
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cent of the amount appropriated for the County Mandate in the preceding

fiscal year.> R.A.1l. 292. D’Auria disagreed with Mr. Matthews and argued
that the County Mandate should only be based on the amount actually
expended by the Registry in the preceding fiscal year because M.G.L. c. 64D,
8 12 provides that the “county budget shall provide a continuing amount of
expenditure of not less than 102.5 per cent of the amount expended for that
purpose in the preceding fiscal year.” (emphasis added). R.A.lIl. 292.
Notwithstanding the unambiguous language in § 12(b), Mr. Matthews
calculated the County Mandate based on the amount appropriated in the
prior fiscal year during the years he was the County Director. R.A.1l. 292.
Moreover, prior to May 2020, the funds appropriated for the County
Mandate were spent by the County before the funds appropriated for the
Deeds Excise Fund were spent. R.A.11. 292.

Between 2007 and June 2020, the budgetary impact resulting from
calculating the County Mandate based on the prior year’s appropriation and
using the County Mandate to pay Registry expenses before using the Deeds

Excise Fund, was a substantial unexpended surplus in the Deeds Excise Fund

5M.G.L. c. 35, § 16 provides, in pertinent part, that “[t]he fiscal year of
each county shall be the year beginning July first and ending with the
following June thirtieth; but the treasurer shall, until July tenth, enter in his
books the items for payment of bills incurred and salaries earned during the
previous fiscal year.”

16
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budget line at each year end. R.A.11. 292. Over time, this unexpended surplus
in the Deeds Excise Fund increased substantially.

During the FY 2021 budget process, D’Auria also informed former
County Director Michael Mullen that for many years the Registry’s budget
included hundreds of thousands of dollars in salary appropriations that
O’Donnell did not spend. R.A.ll. 293. Indeed, during the four-year period
between FY 2017 and FY 2020, O’Donnell overestimated his salary lines by
$2,674, 155.00. R.A.11. 301.

In addition, during the same 4-year period, O’Donnell did not spend
approximately $920,526.00 the Advisory Board appropriated for non-salary
expense lines. R.A.l11. 303. Thus, during the 4-year period between FY 2017
and FY 2020, O’'Donnell overestimated and failed to spend nearly $3.6
million dollars appropriated by the defendant/appellant Advisory Board in
salary and non-salary budget lines. R.A.11. 303.

Finally, between the period from FY 2007 and FY 2019, the unspent
appropriation balance in the Deeds Excise Fund reported as of April 30,
2020, had grown from $1,901,896.00 in 2007 to $4,427,451.00 in 2019.
R.A.l11. 305. In contrast, D’Auria noted the Plymouth Registry’s unexpended

balance at the end of FY 2023 was approximately $100,000.00. R.A.1l. 305.

17
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In May 2020, during the FY 2021 budget process, the County was faced
with approximately $755,000 in decreased revenue from the Registry due to
the impact of COVID-19. As a result, defendants/appellants revisited the
County Mandate issue.

Specifically, defendants/appellants correctly concluded that the
County Mandate should be calculated based on the amount expended for the
Registry’s automation, modernization, and operation in the preceding fiscal
year from funds other than from the Deeds Excise Fund as stated in M.G.L.
c. 64D, 812(b). Beginning in FY 2021, the County Treasurer also began to
expend the Deeds Excise Fund before spending the funds appropriated for
the County Mandate because M.G.L. c. 64D, § 12(a) requires “not less than
40 per cent” of the Deeds Excise Fund “shall be disbursed and expended for
the automation, modernization and operation of the registries of deeds.”
R.A.1l. 294.

On May 27, 2020, near the end of FY 2020, the Advisory Board voted
to reduce the FY 2020 County Mandate from $4,100,233 to an amount equal
to the Registry’s FY 2020 actual expenses. R.A.lIl. 233. In FY 2019,
$1,054,113.12 of the Deeds Excise Fund were used to cover Registry
expenses. R.A.11. 293. Calculating the County Mandate based on the amount

disbursed and expended from the Deeds Excise Fund in FY 2019 (instead of

18
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the amount appropriated in FY 2019) from funds other than the Deeds Excise
Fund resulted in a decrease in the County Mandate for FY 2020 from
$4,100,233 to $3,558,790.62. R.A.l1l. 293-294. However, even with this
reduction, the County Mandate still exceeded 102.5 per cent of the amount
expended for the Registry’s automation, modernization, and operation from
the Deeds Excise Fund in FY 2019. R.A.11. 293-294.

Specifically, in FY 2019, $1,054,113.12 of the Deeds Excise Fund was
used to cover Registry’s expenses. R.A.lIl. 293. As a result, the FY 2020
appropriation for the County Mandate should have been $2,760,751.92
instead of $4,100,233.6 R.A.1l. 293. Moreover, when the Advisory Board
voted to reduce the County Mandate to the Registry’s actual expenses in FY

2020, or $3,558,790.62, the Advisory Board still budgeted $798,038.70

more than required by § 12(b)’ for the County Mandate. R.A.1l. 293. Of

® In FY 2019 the Registry’'s Department Expenses totaled

$3,747,529.63. In FY 2019, $1,054,113.12 of the Deeds Excise funds were
used to cover some expenditures. As a result, the FY 2020’s appropriation
for the County Mandate should have been $2,760,751.92 ($3,747,529.63 less
$1,054,113.12=%$2,693,416.51). $2,693,416.51 x 102.5% = $2,760,751.92 and
not the $3,841,217.87 alleged by the Register. R.A.ll. 293.

"When the Norfolk County Advisory Board voted to reduce the County
Mandate to the Registry’s actual expenses in FY 2020, the County Mandate
for FY 2020 was reduced to $3,558,790.62. Therefore, the Advisory Board
budgeted $798,038.70 more than required by c. 64D, § 12 ($3,558,790.62
less $2,760,751.92 = $798,038.70). R.A.11. 293-294.
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course, this also meant that in every prior year since 2007 the County had
appropriated a Mandate larger than required by § 12(b). R.A.IlL.
293.Nevertheless, O’'Donnell disputed these amounts and maintained that
the County Mandate should have been $3,841,217.87. R.A.1l. 293. However,
O’Donnell now agrees that the Mandate should be calculated based on the
prior year’s expenses rather than the prior year’s appropriation.

At no time did the County use funds from the Registry’s Share of the
Deeds Excise Fund to pay the County Mandate. R.A.l11. 294-295. Moreover,
contrary to O’'Donnell allegations and the Superior Court’s decision, the
Registry has never received less than 40% of the Deeds Excise Fund. R.A.11.
295. Also, contrary to O’Donnell’s allegations and the Superior Court’s
decision, the County has never received more than 60% of the Deeds Excise
Fund. Both of these material facts are disputed. R.A.11. 295. Notwithstanding
these disputed material facts, the Superior Court ruled in O’'Donnell’s favor.

On July 10, 2023, the Advisory Board voted to transfer $3,825,529.22
from the Deeds Excise Fund to the County General Fund pursuant to M.G.L.
c.35,828B(h). R.A.11.237. M.G.L. c. 35, § 28B(h) provides, in pertinent part,
that:

At the closing of the treasurer’s books on July tenth, the balance

to the credit of each appropriation shall become a part of the

general unappropriated balance in the county treasury, but no

appropriation voted for special, non-operating purposes, shall
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lapse until the work for which it has been made has been
completed. Such appropriation, however, may not be carried
forward for more than one extra fiscal year.

The Superior Court ruled that 8 28(h) concerns county appropriations and

that neither the Deeds Excise Fund nor the County Mandate are
appropriations subject to § 28(h). R.A.11. 588.°

SUMMARY OF ARGUMENT

The Superior Court erred in granting summary judgment on
plaintiff/appellee’s 64D claim.  Specifically, the Court found that
defendants/appellants underfunded the County Mandate in FY 2020 even
though defendants/appellants submitted admissible evidence showing that
they exceeded the amount required by § 12(b) for the County Mandate and
the Court acknowledged that “genuine issues of facts remain with respect to
various figures at issue.” R.A.11. 588.

The Court compounded its error by holding that defendants/appellant
further violated § 12 by conduct that was either disputed by
defendants/appellants or is not prohibited by § 12. For example, the Court

held that defendants/appellants used funds from the Deed Excise Fund to

® The Superior Court did not explain how the Deeds Excise Fund or the
County Mandate could be spent by the Registry if they were never
appropriated by the Advisory Board during the budgeting process.
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pay for the County Mandate even though defendants/appellants denied this
material fact. The Court also held that defendants/appellants violated § 12
by returning unspent county appropriations to the general fund even though
M.G.L. c. 28B(h) specifically requires unspent county appropriations to be
returned to the general fund at each fiscal year end.

The Superior Court also erroneously held that defendants/appellants
exceeded their authority by voting against plaintiff/appellee’s request to hire
a Chief Information Officer (C10) and by hiring him as a temporary employee
instead of a permanent employee even though the defendant/appellant
County Commissioners are solely and exclusively responsible for hiring
county employees. Indeed, the Court found that this issue was not moot even
though the person hired for the position resigned after plaintiff/appellee
filed his complaint.

As a result, this Court should reverse the Superior Court’s summary
judgment decision and remand the case for further proceedings on the 64D
claim and enter summary judgment in favor of defendant/appellant County

Commissioner on plaintiff/appellee’s CI1O claim.
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ARGUMENT

l. STANDARD OF REVIEW

This appeal challenges decisions made on summary judgment. “An
appellate court reviewing a grant of summary judgment examines its
allowance de novo and from the same record as the motion judge.” Meyer v.
Veolia Energy N. Am., 482 Mass. 208, 211, 121 N.E.3d 1221 (2019).
“Summary judgment is appropriate where there are no genuine issues of
material fact in dispute and the moving party is entitled to judgment as a
matter of law.” Barron Chiropractic & Rehabilitation, P.C. v. Norfolk &
Dedham Group, 469 Mass. 800, 804, 17 N.E.3d 1056 (2014). Questions of
statutory interpretation are “pure question[s] of law,” and reviewed de novo
(citation omitted). Plymouth Retirement Bd. v. Contributory Retirement
Appeal Bd., 483 Mass. 600, 603-604, 135 N.E.3d 702 (2019).

I1. THE SUPERIOR COURT ERRED IN GRANTING SUMMARY
JUDGMENT ON APPELLEE’S 64D CLAIMS.

Massachusetts General Laws sets forth the annual budget process for
counties in significant detail. M.G.L. c. 35, 8 28B. This law details the process
by which the County’s annual budget is adopted and approved by the
Advisory Board. M.G.L. c. 35, § 28B(a)(“In every county other than Suffolk

and Nantucket, there shall be an advisory board on county expenditures”).
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The Advisory Board is the legislative body of the County that is
responsible for reviewing the annual budget proposed by the County
Commissioners, and has the discretion to “increase, decrease, alter and
revise the proposed budget.” Id. § 28B(b). Following a public hearing on the
proposed budget, the Advisory Board, “may further increase, decrease, alter,
and revise the proposed itemized budget . . . [which] shall be finally adopted
by a . .. resolution . .. of the advisory board.” Id. § 28B(c), (d). Critically,
M.G.L. c. 35, 8§ 28B(g) provides that, “the approved budget shall govern the
expenditures of the county” and that, “[n]Jo expenses may be incurred in
excess of those shown in the approved budget, but the budget may be from
time to time amended by the preparation and submission of a proposed
supplementary budget by the county commissioners to the advisory board.”

In addition, the statute provides that: “[n]Jo new or unusual expense
shall be incurred, or permanent contract made, or salary increased, until an
appropriation sufficient therefor has been made by the advisory board on
county expenditures.” M.G.L. c. 35, 8 34. Moreover, the statute provides that
at “the closing of the treasurer’s books on July tenth, the balance to the credit
of each appropriation shall become a part of the general unappropriated
balance in the county treasury. M.G.L. c. 35, § 28B (h). Thus, the annual

budget and appropriation process for the County goes through a carefully
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thought-out process which provides discretion to the Advisory Board, and
the Advisory Board’s budgetary decisions are final. Id. § 28B(e).
A. The Superior Court Erred By Granting Summary

Judgment on Appellee’s 64D Claim Based On A Disputed
Factual Record.

Summary judgment is only appropriate when “pleadings, depositions,
answers to interrogatories, and responses to requests for admission ...
together with affidavits ... show that there is no genuine issue of material fact
and that the moving party is entitled to judgment as a matter of law.” Mass.
R. Civ. P. 56(c). The moving party bears the burden of proving: (1) the
absence of controversy over every material fact; and (2) that he is entitled to
judgment as a matter of law. See Highlands Ins. Co. v. Aerovox Inc., 424
Mass. 226, 232 (1997). When deciding motions for summary judgment, the
court must determine “whether, viewing the evidence in the light most
favorable to the nonmoving party, all material facts have been established,
and the moving party is entitled to judgment as a matter of law.” Augat, Inc.
v. Liberty Mut. Ins. Co., 410 Mass. 117, 120 (1991)(emphasis added).

In this case, O’'Donnell, as the party with the burden of proof at trial,
failed to establish that in FY 2020 the County did not provide the Registry of
Deeds with a continuing amount of expenditure of not less than 102.5

percent of the amount expended by the Registry for automation,
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modernization, and operation in the preceding fiscal year. Specifically, the
Court found that in fiscal year 2020, the County reduced the 2020 County
Mandate to an amount “equal to the Registry’s fiscal year 2020
expenditures.” Moreover, the Court found that “some of the relevant figures
are disputed.” However, the Court failed to explain how it could enter
judgment in favor of O’'Donnell on the County Mandate issue when the
“relevant figures are disputed.” In addition, the Court failed to explain how
it could declare that “defendants have violated G.L. c. 64D § 11 and 12 by: (i)
not providing the Norfolk County Registry of Deeds (“Registry”) a continuing
amount of expenditure of not less than 102.5 percent of the amount
expended ... in the preceding fiscal year (“County Mandate”)” when the
“relevant figures are disputed.”

In his sworn affidavit, County Assistant Treasurer Joseph D’Auria
stated that:

[IITn FY 2019 the Registry’s Department Expenses totaled
$3,747,529.63. In FY 2019, $1,054,113.12 of the Deeds Excise
funds were used to cover some expenditures. As a result, the FY
'20’s appropriation or County Mandate should have been
$2,760,751.92 ($3,747,529.63 less $1,054,113.12=$2,693,416.51)
$2,693,416.51 x 102.5% = $2,760,751.92 and not the
$3,841,217.87 alleged by the Register. R.A.11 293.

And he further stated:
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When the Norfolk County Advisory Board voted in 2020 to
reduce the County Mandate to the Registry’s actual expenses in
FY 2020, the County Mandate for FY 2020 was reduced to
$3,558,790.62. Therefore, the Advisory Board budgeted
$798,038.70 more than required by c. 64D, § 12 ($3,558,790.62
less $2,760,751.92 = $798,038.70). R.A.11. 293-294.

Thus, the Court’s decision to grant partial summary judgment for
plaintiff not only ignored well-settled summary judgment law, but it also
failed to view the evidence in the light most favorable to the nonmoving
party, to wit, the defendants/appellants. As a result, O’'Donnell was not
entitled to partial summary judgment as a matter of law and the Court
should, therefore, vacate the Superior Court’s decision.

B. The Superior Court’s Conclusion That The County
Violated G.L. c. 64D, 88 11 And 12 By Not Providing The
Registry With A Continuing Amount of Expenditure Not
Less Than 102.5 Per Cent Of The Amount Expended For
The Registry’s Automation, Modernization and

Operation in the Preceding Fiscal Year Is Clearly
Erroneous and Should Be Vacated.

The Court granted plaintiff/appellee’s motion for summary judgment
by finding that defendants violated G.L. c. 64D, 88 11 and 12. Because the
Court’s conclusion is clearly erroneous, it should be vacated.

Where the text of a statute is clear and unambiguous, courts must apply
its ordinary meaning. Bronstein v. Prudential Ins. Co. of Am., 390 Mass. 701,

704 (1984), citing Hashimi v. Kahl, 388 Mass. 607, 610 (1983). Courts “look
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to the language of the entire statute, not just a single sentence, and attempt
to interpret all of its terms 'harmoniously to effectuate the intent of the
Legislature.”” Commonwealth v. Hanson H., 464 Mass. 807, 810 (2013),
quoting Commonwealth v. Raposo, 453 Mass. 739, 745 (2009). So long as it
yields a “logical and sensible result,” courts will not interpret a statute so as
to render any portion of it meaningless. Adamowicz v. Ipswich, 395 Mass.
757, 760 (1985), quoting Lexington v. Bedford, 378 Mass. 562, 570 (1979).

The text of Mass. Gen. Laws c. 64D, 8 12 is clear and unambiguous. It
provides:

(a) Notwithstanding any general or special law to the contrary, of
that portion of the amounts deposited in the Deeds Excise
Fund for each county from revenues collected pursuant to this
chapter which represents 10.625 per cent of the taxes
collected: (1) not more than 60 per cent of the deposits shall
be disbursed and expended for meeting the costs of the
operation and maintenance of the county; and (2) not less
than 40 per cent shall be disbursed and expended for the
automation, modernization and operation of the registries of
deeds.

(b) Notwithstanding any general or special law to the contrary,
with respect to funds appropriated for the purposes
designated in clause (2) of subsection (a) and which are not
dedicated to the Deeds Excise Fund in each county under
section 11, the county budget shall provide a continuing
amount of expenditure of not less than 102.5 per cent of the
amount expended for that purpose in the preceding
fiscal year. (Emphasis added).

The ordinary meaning of Section 12 cannot be determined in isolation.

For example, 8 12 does not define the phrase "Deeds Excise Fund.” Rather, it
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IS necessary to "look to the language of the entire statute” and "attempt to
interpret all of its terms 'harmoniously to effectuate the intent of the
Legislature.” Hanson H., supra at 810.
Specifically, Mass. Gen. Laws, c. 64D, § 11 provides, in pertinent part,
that:
[T]here shall be established upon the books of the county... a
fund, maintained separate and apart from all other funds and
accounts of each county, to be known as the Deeds Excise Fund.
Section 11 further provides, in pertinent part, that:
Notwithstanding any general or special law to the contrary, ... on
the first day of each month, 10.625 per cent of the taxes collected
in the county ... under this chapter shall be transmitted to the
Deeds Excise Fund for each county ... and shall be retained by
such county.
Thus, 8§ 11 clearly and unambiguously provides that a Deeds Excise Fund

shall be established on the "books of the county" "separate and apart from all
other funds and accounts of each county." Moreover, § 11 clearly and
unambiguously states the 10.625 per cent of the [excise] taxes collected in
each county "shall be retained by such county." Accordingly, there can be no
dispute that the 10.625 per cent of excise taxes are county funds and not
registry funds.

In addition, Mass. Gen. Laws, c. 64D, 8§ 3 sets forth the government

official who is responsible for accounting for the Deed Excise Funds received
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by each county. Section 3 provides, in pertinent part, that:

Each register of deeds shall on or before the tenth day of each

month account to the commissioner [of revenue] on a form

prescribed and furnished by him for all sales made by said
register during the preceding calendar month and shall turn over

to the commissioner all moneys received from said sales, less any

adjustments approved by him.

Moreover, § 3 permits each register of deeds to retain the interest earned on
the Deeds Excise Funds and sets forth the approval process for any
expenditure of said interest. Section 3 provides, in pertinent part:

Each register of deeds, with the approval of the advisory board

on county expenditures and the county commissioners, shall for

the purposes of purchasing equipment or services relative to

electronic reporting, indexing, computers and systems designed

to modernize and maintain registry records, retain interest

earned on the deposit of excise stamp fees.

Finally, 8 3 requires the register of deeds to provide the county
treasurer with an accounting of these additional county funds. Section 3
provides, in pertinent part, that:

Each such register shall, annually, furnish to the county treasurer

a financial report regarding such interest and the expenditure

thereof in accordance with accepted accounting procedures.

Thus, § 3 clearly and unambiguously requires the register of deeds to
account to the commissioner of revenue for the Deeds Excise Funds received

each month. However, even the interest earned on the Deeds Excise Funds

cannot be spent by the register of deeds without the approval of the advisory
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board on county expenditures and the county commissioners. Id. Thus, even
with respect to the interest earned on the Deeds Excise Funds, it is clear that
said interest earned is county money and that the register of deeds is
required to provide the county treasurer with a financial report in accordance
with generally accepted accounting procedures. Id.

It is against this statutory background that the plain and ordinary
meaning of § 12 becomes unambiguously clear. The plain and ordinary
meaning of subsection (a) is that "of the portion of the amounts deposited"
in the Deeds Excise Fund, to wit, the 10.625 per cent, "not more than 60 per
cent" shall be disbursed and expended for the operation of the County and
"not less than 40 per cent" shall be disbursed and expended for the Registry's
operations. Using simple math, the plain and ordinary meaning of
subsection (a) is that of the 10.625 per cent received by the County from the
deeds excise tax, 6.375 per cent (10.625 x 60%) must be disbursed and
expended for the operating expenses of the County and 4.25 per cent (10.625
X 40%) per cent must be disbursed and expended for the operating expenses
of the Registry. Indeed, the use of the word "shall" by the Legislature requires
that these amounts must be spent each year. Skawski v. Greenfield Investors

Property Development LLC, 473 Mass. 580, 588 (2016)(the expression of

31


https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038261751&pubNum=0007902&originatingDoc=I1c7d47981e6311ebab10931dbaf80c79&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038261751&pubNum=0007902&originatingDoc=I1c7d47981e6311ebab10931dbaf80c79&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

Massachusetts Appeals Court  Case: 2026-P-0235  Filed: 3/31/2026 7:14 PM

one thing in a statute is an implied exclusion of other things not included in
the statute).

Similarly, the plain and ordinary meaning of subsection (b) is also
unambiguously clear. The first operative phrase of subsection (b) begins:
"with respect to funds appropriated for the purposes designated in clause (2)
of subsection (a)". This phrase refers to 812(a)(2), which limits the purposes
for which funds can be disbursed and expended to "the automation,
modernization and operation of the registries of deeds." So, the plain
meaning of this first part of subsection (b) is "with respect to funds
appropriated for the purposes” of automation, modernization and operation
of the registries of deeds."

Section 12(b) also makes clear that the 40% received each year must be
appropriated. Indeed, without an appropriation by the Advisory Board, the
40% collected cannot be spent. M.G.L. c. 35, § 32 (sums appropriated in
appropriation acts for counties ... shall be based upon detailed schedules
approved by the county advisory boards).

The next phrase in subsection (b) begins with the word "and" which is
followed by the phrase "which are not dedicated to the Deeds Excise Fund in
each county under section 11." Thus, the plain meaning of this phrase are that

additional County funds, other than funds from the Deeds Excise Fund, must
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be appropriated. Thus, the plain and ordinary meaning of these phrases
taken together refer to funds appropriated by the County for the Registry's
operation that are not from the Deeds Excise Fund.

The importance of this plain meaning becomes apparent because these
two phrases precede the final text of subsection (b) which provides: "the
county budget shall provide a continuing amount of expenditure of not less
than 102.5 per cent of the amount expended for that purpose in the preceding
fiscal year." First, it should be noted that this provision refers to the "county
budget" and not the Registry's budget. Second, the text requires a continuing
amount of expenditure of not less than 102.5 per cent of the amount
expended for that purpose in the preceding fiscal year. (emphasis added).
Thus, the plain meaning of this phrase is that the County's budget shall
provide for a continuing amount of expenditure that is not less than 102.5
per cent of the amount expended for that purpose in the preceding year from
funds other than the Deeds Excise Fund.

Thus, when all three phrases are read together, the plain and ordinary
meaning of subsection (b) is, that with respect to funds appropriated for the
purpose of the Registry's operations that are not from the Deed Excise Fund,
each year the County's budget shall include a continuing amount of

expenditure that is not less than 102.5 per cent of the amount expended for
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the Registry's operation from the Deeds Excise Fund in the preceding year.
Thus, with respect to funds appropriated from non-Deeds Excise funds,
812(b) requires the County to appropriate not less than 102.5 per cent of the
amount expended from the Deeds Excise fund in the preceding fiscal year.
Section 12(b) is also referred to as the County Mandate.

In this case, the Superior Court correctly observed that the use of the
word “shall” in § 12(a)(2) and 12 (b) makes clear that the Registry’s share of
the Deeds Excise Fund and the County Mandate are mandatory. Thus, the
plain meaning is that both the funds appropriated from the Deeds Excise
Fund and funds appropriated from the non-Deeds Excise Fund sources for
the County Mandate “shall be disbursed and expended” each year.

However, the Court ignored the entire text of the statute when it
erroneously concluded that there is “no temporal limitation of the Registry’s
use of these two sources of funding.” Indeed, the Court’s conclusion ignored
the key phrases “disburse and expend” and “the preceding fiscal year.”
Lexington, supra at 570 (courts will not interpret a statute so as to render
any part meaningless). By doing so, the Superior Court effectively amended
§ 12. Acme Laundry Co. v. Secretary of Environmental Affairs, 410 Mass.
760, 780 (1991); see also, Care and Protection of Walt, 478 Mass. 212, 223-

224 (2017)(*where the meaning of the statutory language is plain and
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unambiguous, and where a literal construction would not ‘yield an absurd or
unworkable result’™). Thus, contrary to the Court’s conclusion that there is
“no temporal limitation” on the Registry’s use of these two sources of
funding, the plain and ordinary meaning of § 12(b)(2) makes clear that both
the Deeds Excise Funds and the County Mandate require an appropriation
and both appropriations shall be “disbursed and expended” each fiscal year.

Thus, the Court’s conclusion that the County violated G.L. c. 64D, 8§ 11
and 12 in FY 2020 by “not providing the Norfolk County Registry of Deeds
(“Registry”) a continuing amount of expenditure of not less than 102.5
percent of the amount expended for the Registry’s automation,
modernization, and operation in the preceding fiscal year (“County
Mandate”)” is clearly erroneous and should be vacated.

C. The Superior Court Erred By Declaring that M.G.L. c. 35,

8§ 28B (h) Does Not Apply to the Unspent Appropriations
Required by M.G.L. c. 64D, 8§ 12.

M.G.L. c. 64D 8 12 is silent on the issue of unspent appropriations.
However, O’Donnell’s failure to “expend” the 40% appropriated by the
Advisory Board each year from the Deeds Excise Fund is contrary to the plain
meaning of 8 12(a)(2). More importantly, his failure to expend these
appropriated funds requires that they be returned to the County’s general

fund. M.G.L. c. 35, § 28B(h).
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However, the Superior Court concluded that M.G.L. c. 35, § 28B(h),
which concerns county appropriations, did not apply to the funding sources
Iin 8 12 because they are “not appropriations subject to G.L. c. 35, § 28B(h).”
R.A.Il. 588. In reaching this conclusion, the Court reasoned that “A general
law that direct funds be used for a specific purpose is not an appropriation”
citing Mazzone v. Attorney General, 432 Mass. 515, 523 (2000). While the
Superior Court is correct that § 12 is not an “appropriation” statute, the
Court’s statutory analysis ignores the fact that both the Deeds Excise Fund
and the County Mandate cannot be spent until they are approved and
appropriated by defendant/appellant Advisory Board during the County’s
annual budget process. See M.G.L. c. 35, 88 28B & 32.

In Mazzone, the plaintiff argued that an initiative petition was invalid
under Art. 48, The Initiative, Part Il, § 3, of the Amendments to the
Massachusetts Constitution because it “makes a specific appropriation of
money from the treasury of the commonwealth.” The petition at issue
created a new drug treatment trust fund to be used by the Commissioner of
Public Health for drug rehabilitation purposes under G.L. c. 111E, 8 10.

In Mazzone, the plaintiff's argument rested on the incorrect
assumption that M.G.L. c. 94C, § 47(d) was an appropriation. Section 47(d)

provided, in pertinent part, that:
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All such monies and proceeds received by any prosecuting

district attorney or attorney general shall be deposited in such a

trust fund and shall then be expended without further

appropriation to defray the costs of protracted investigations, to

provide additional technical equipment or expertise, to provide
matching funds to obtain federal grants, or such other law
enforcement purposes as the district attorney or attorney general
deems appropriate. (emphasis added).
The Mazzone Court held that general laws like § 47(d), that “specify that
funds be directed to particular purposes, are not appropriations” citing
Milton v. Commonwealth, 416 Mass. 471, 473 (1993).

The Mazzone Court’'s reasoning supports defendants/appellants
argument. Unlike 8 12 here, the language in 8 47(d) stating that the
distribution of the forfeited assets shall be made “without further
appropriation” did not imply that § 47(d) made an appropriation. Rather, the
Court reasoned that this language “indicates that law enforcement agencies
have already received the necessary legislative authorization to use whatever
funds they may be able to obtain under the chapter without further legislative
action.” Mazzone, supra at 524.

Thus, under the proposed § 47(d), monies received would be received
“on account” of the Commonwealth while the director of the division of drug
rehabilitation would be the designated custodian of the trust fund. “The fund
would be used only for the purpose specified but remain ‘subject to

appropriation.’”” Id. at 524. Finally, the Court reasoned that the legislation
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proposed by the petition “neither makes a specific appropriation nor usurps
the Legislature’s authority to make specific appropriations.” Id.

Unlike the legislation proposed in Mazzone, the Deeds Excise Funds
collected pursuant to § 12, are not held in a “trust fund.” Rather, they are held
on “the books of each county” in a “fund, maintained separate and apart from
all other funds and accounts of each county.” See M.G.L. c. 64D, § 11.

However, § 12 does not state that the funds collected can be distributed
“without further appropriation.” Rather, § 12(b) states that “with respect to
funds appropriated for the purpose designated in clause (2) of subsection
(a) ... the county budget shall provide a continuing amount of expenditure of
not less than 102.5 of the amount expended for that purpose in the preceding
year.” (Emphasis added). Obviously, the words “with respect to funds
appropriated” clearly refer to the Advisory Board’s powers to appropriate.
Opinion of the Justices, 323 Mass. 764, 766 (1948)(“subject to
appropriation” cleary refers to Legislature’s powers to appropriate). As such,
both the Deeds Excise Fund, held pursuant to § 12(a), cannot be spent
without further appropriation by the Advisory Board and the County
Mandate, required by 8 12(b), cannot be funded without further
appropriation by the Advisory. Compare, Milton supra at 473

(Appropriations are made, not in the General Laws, but through the
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operation of the annual budget and appropriation process described in art.
63 of the Amendments to the Constitution of the Commonwealth); Opinion
of the Justices, supra at 766 (To appropriate is “to set apart from the public
revenue a certain sum of money for a specified object, in such manner that
the executive officers of the government are authorized to use that money,
and no more, for that object, and for no other.”); Associated Industries of
Massachusetts vs. Secretary of the Commonwealth, 413 Mass. 1, 8
(1992)(same).
D. The Superior Court Erred By Declaring that M.G.L. c. 35,
§ 28B (h) Does Not Permit the Advisory Board to transfer

funds into the general unappropriated balance at the
closing of the treasurer’s books at the fiscal year end.

M.G.L. c. 35, § 28B(h) provides that “At the closing of the treasurer’s
books on July tenth, the balance to the credit of each appropriation shall
become a part of the general unappropriated balance in the county treasury.”
Thus, it follows that if the Legislature wanted to prevent the transfer of the
unspent Deeds Excise Fund appropriations, it would have said so. Meyer
supra at 214-215 quoting Insurance Rating Bd. v. Commissioner of Ins., 356
Mass. 184, 188-189 (1969)(“Where the Legislature uses the same words in
several sections which concern the same subject matter, the words must be
presumed to have been used with the same meaning in each section”); see
also Rossiter v. Middlesex County, 308 Mass. 458, 463 (1941) (no expense
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should be incurred until sufficient appropriation has been made). As a result,
the Superior Court’s conclusion that 8§828B(h) does not apply to the

appropriations required by §12(a) and (b) is clearly erroneous and should be

vacated.®

I1l. THE SUPERIOR COURT ERRED BY HOLDING THAT
APPELLEE’S CLAIM REGARDING THE APPOINTMENT OF
A CIO WHO RESIGNED AND WHOSE POSITION WAS
SUBSEQUENTLY ELIMINATED WAS NOT MOQT.

An actual controversy arises:

[W]here there is ‘a real dispute caused by the assertion by one
party of a legal relation, status or right in which [that party] has
a definite interest, and the denial of such assertion by another
party also having a definite interest in the subject matter, where
the circumstances attending the dispute plainly indicate that
unless the matter is [adjudicated] such antagonistic claims will
almost immediately and inevitably lead to litigation.’

Libertarian Ass'n of Mass. v. Secretary of the Commonwealth, 462 Mass.
538, 546-547 (2012), quoting School Comm. of
Cambridge v. Superintendent of Sch. of Cambridge, 320 Mass. 516, 518

(1946). Not only did the plaintiff/appellee have no definite interest in the

° Defendants/Appellants note that the Superior Court’s interpretation
would also lead to absurd results. Specifically, without an appropriation of
the funds necessary to cover the Registry’s expenses, neither the Deeds
Excise Fund nor the County Mandate would be funded. Moreover, if unspent
appropriations for the Deeds Excise Fund cannot be returned to the general
fund at the end of each fiscal year, then millions of dollars in in taxpayer
money will be wasted. Both of these results are absurd and contrary to the
Legislature’s intent in G.L. c. 64D and G.L. c. 35, 8 32 & 28B(h).
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subject matter after the CIO resigned, but O’'Donnell’s requested relief is no
longer feasible. The result is mootness and a lack of an actual case or
controversy and the Superior Court decision to the contrary is erroneous.
The facts are simple - the Plaintiff wanted to permanently hire an
individual that has since resigned. While there are some exceptions to the
mootness doctrine, this is not a controversy in which plaintiff continues to
“have a personal stake in its outcome,” Blake v. Massachusetts Parole Bd.,
369 Mass. 701, 703 (1976) or is “capable of repetition, yet evading review,”
Lockhart v, Attorney General, 390 Mass. 780, 782 (1984). Rather, this
particular controversy, which focuses on the hiring of a specific candidate,
that is no longer viable.’® The candidate whom this lawsuit is based upon
voluntarily left the CIO position, and did not state any circumstances under

which he would return.t

' There is no possibility that the case at hand could constitute a
recurring question, because the County has consolidated and reorganized its
information technology department and O’Donnell no longer has a ClO who
reports directly to him.

" In some instances, courts have been willing to resolve dead disputes
If there was a good likelihood that the same disputes would recur between
the same parties. See Reilly v. School Comm. of Boston, 362 Mass. at 689,
694—695 (1972); Marchand v. Director, United States Probation Office, 421
F.2d 331, 333—334 (1st Cir. 1970); cf. McLaughlin v. Board of Appeals of
Harwich, 359 Mass. 416, 419 (1971); Wellesley College v. Attorney Gen., 313
Mass. 722, 731 (1943). That is simply not the case here.
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While courts have, on occasion, answered a question in moot cases
where the issue is of public importance, fully argued, and capable of
repetition, yet evading review, (Commonwealth v. Yameen, 401 Mass. 331
(1987), cert. denied, 486 U.S. 1008 (1988)), courts are particularly reluctant
to do so where the parties no longer have a personal stake in the outcome.
Wolf v. Commissioner of Pub. Welfare, 367 Mass. 293, 298 (1975) (among
reasons courts decline to hear moot cases is that “it is feared that the parties
will not adequately represent positions in which they no longer have a
personal stake”); see also In Re: Sturtz, 410 Mass 58, 59 (1991).

A. Plaintiff/Appellee has no personal stake in the outcome
of the case, and his desired outcome is no longer viable.

It is well known that, if a plaintiff's circumstances change such that he
or she no longer has a personal stake in the outcome of the case, the case
becomes moot. LaChance v. Commissioner of Correction, 475 Mass. 757,
766 (2016). See also Blake, supra at 701 (where prisoner had been
unconditionally released from custody during pendency of his appeal from
trial court's ruling that he was not entitled to appear personally before parole
board in support of application for early parole, the appeal was moot). In the
matter at issue, plaintiff/appellee no longer has a personal stake in the

outcome because the candidate that he was endorsing is no longer viable.
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The law is quite straightforward, as demonstrated by significant
precedent. Kane v. Commissioner of Correction, 395 Mass. 1002 (1985) is
also instructive. In Kane, a prisoner sought (and was awarded) a court order
preventing his transfer from one prison to another. Id. The defendants
appealed the injunctive order, but before the Supreme Judicial Court of
Massachusetts could entertain the appeal, the plaintiff-prisoner was
released. Id. The Court then dismissed the appeal, stating “[t]his is not a
controversy in which the plaintiff continues to ‘have a personal stake in its
outcome’ or is ‘capable of repetition, yet evading review.” Id. (Citations
omitted). Like the matter in Kane, the CIO is now moot. The candidate that
O’Donnell wanted the County Commissioners to hire to permanently fill the
CIO position has resigned. O’'Donnell, therefore, has no personal stake in the
outcome of this matter, and there is no case or controversy. As such,

defendants were entitled to summary judgment.12

2 See also In re Subpoena to Comm. on Pro. Resp. for Clerks of Cts.,
440 Mass. 1022 (2003) (petition filed to produce records subpoenaed by
Defendant in criminal case was moot because the case proceeded without the
production of the requested records and the defendant was acquitted while
the petition was pending); Lockhart, supra at 780 (challenge to Attorney
General's refusal to certify initiative petition as proper was moot where
proponents of initiative measure failed to collect sufficient signatures to
qualify their initiative petition for submission to general court). O'Donnell’s
CIO claim parallel these particularized controversies because they are solely
regarding the hiring of one individual who has subsequently resigned.
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If the court were to decide this case, it would “only, at best, be an
academic exercise and would have no real effect on the parties...” Town of
Tewksbury Bd. of Selectmen v. Jenkins, No. 07-0614-L-1, WL 5113318
(Mass. Super. Aug. 27, 2008). As a result, the Superior Court should have
granted summary judgment in favor of defendants/appellants on the CIO
claim as there is no genuine issue of material fact and defendants/appellants
are entitled to judgment as a matter of law.

IV. EVEN IF THE CIO CLAIM IS NOT MOOT, THE SUPERIOR

COURT'S CONCLUSION THAT THE COMMISSIONERS’
DECISION WAS UNLAWFUL IS CLEARLY ERRONEOUS.

The County Personnel Rules for Norfolk County apply to hiring
decisions of every county employee except those elected to public office and
members of collective bargaining units. This has been true since at least
October 1987. R.A.11. 365.

The County Personnel Rules clearly and unambiguously set forth the
hiring procedure for county employees. Rule 3 provides that once the
appointing authority (in this case, plaintiff/appellee) wishes to fill a vacancy,
the County Commissioners “may approve the proposed action, disapprove
it, or approve it with modifications.” (emphasis added). R.A.1l. 378. Thus,
the decision to hire a county employee rests solely and exclusively within the

Commissioners’ discretion. As a result, the Commissioners had the
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discretion to reject plaintiff’s first blue paper, and the discretion to later hire
the same candidate on a temporary basis.

Moreover, pursuant to the County Personnel Rules and Mass. Gen.
Laws. c. 35, § 51 & 52, employees who are aggrieved by the classification of
their positions or other action may appeal in writing to the County Personnel
Board. R.A.ll. 376-377. Therefore, if O’'Donnell was unsatisfied with the
Commissioners’ decision, he had a remedy. However, O’Donnell’s
unhappiness with the Commissioners’ discretionary decision does not give
him a legal basis for his lawsuit. Dukes Cty. v. New Bedford, Woods Hole,

Martha's Vineyard & Nantucket S.S. Auth., 333 Mass. 405, 409 (1956).
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A. The Commissioners properly fulfilled their duties.

Defendant/Appellant Commissioners properly exercised their
discretion in rejecting plaintiff's initial blue paper for the CIO position and
was not required to provide plaintiff/appellee with any additional
information regarding their deliberations. However, the meeting minutes
are a matter of public record and demonstrate that their decision was
reasonable under the circumstances.

Moreover, while O’'Donnell alleged that defendant/appellant County
Commissioners exceeded their authority - and the Superior Court agreed - it
Is clear that defendants exercised their discretion pursuant to the
aforementioned regulations and statutes, and further appeased O’Donnell by
hiring his candidate as a temporary employee with all of the same benefits as
an employee hired as a permanent employee.

B. Where defendant/appellant’s hiring decision was within

their statutory authority and in compliance with the
County Personnel Board Rules and Regulations, the
Superior Court’s conclusion that they were unlawful

even if they were consistent with the Rules and
Requlations is clearly erroneous.

Defendant/Appellant Commissioners submit that their decision not to
hire the candidate as a full-time permanent employee was prudent,
reasonable, and proper. See Massachusetts Med. Soc. v. Comm'r of Ins., 402

Mass. 44, 62 (1988) (“Where the Commissioner's statutory interpretation is
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reasonable, and his findings are supported by substantial evidence, the court
should not supplant his judgment.”); see also Serv. Emps. Int'l Union, Loc.
509 v. Auditor of Commonwealth, 476 Mass. 80, 93 (2016) (finding that the
Auditor’s reliance on contractual obligations meant that her judgment was
reasonable). Categorizing defendants’ decision as arbitrary or capricious
would require this Court to conclude that the decision was made on a whim.
Such a conclusion is not supported by the record and is inconsistent with the
reasons set forth in the minutes of the meetings at issue.
In a similar case, the Court explained:
We cannot say judicially that the conduct of the authority has been in
its nature arbitrary, capricious, or without proper cause, as alleged.
There may of course be room for differences of opinion as to the
wisdom of the course adopted, but all that is alleged seems to us to fall
within the area of business judgment. The allegations that the
members of the authority have acted ‘knowingly’ and ‘contrary to their
own best judgment’ are at most only allegations of bad faith.
Dukes Cty. supra at 409.
Also, it is well established that when the acts of a public board are

within the scope of its authority and are not in themselves inherently

unreasonable, a court will seldom, if ever, inquire into the states of mind of

members of the board. 1d."® Massachusetts courts will interfere with this type

3See also Povey v. School Committee of Medford, 333 Mass. 70
(1955); Despatchers' Cafe v. Somerville Housing Authority, 332 Mass. 259
(1955); Kelley  v. School Committee of Watertown, 330 Mass. 150
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of discretion only on rare occasions to prevent an abuse of discretion. Steele
v. Kelley, 46 Mass. App. Ct. 712, 735 (1999)(conduct must actually be
arbitrary, capricious, dishonest, or fraudulent before a court will
intervene). Clearly there was no abuse of discretion involved in the case at
hand.

Nevertheless, the Superior Court reasoned that the Rules and
Regulations cannot empower defendant/appellant Commissioners to act
beyond their statutory authority and that their actions were unlawful even if
they “were consistent with the Rules and Regulations.” The Superior Court’s
conclusion is clearly erroneous for three reasons.

First, M.G.L. c. 34, § 14 empowers the Commissioners with the
“authority to represent their county, and to have the care of its property and
the management of its business and affairs in cases where not otherwise
expressly provided.” As such, only County Commissioners have the authority
to hire county employees and put them on the county payroll. Moreover, the
Register of Deeds has no authority to hire county employees and the Superior

Court’s decision fails to mention or even reference any such authority.

(1953); Bushway-Whiting Ice Cream Co. v. Mayor and Aldermen of
Somerville, 308 Mass. 148 (1941); Gibney v. Mayor of Fall River, 306 Mass.
561 (1940); Downey v. School Committee of Lowell, 305 Mass. 329 (1940).
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Indeed, the Register of Deeds cannot even pay his own clerical staff from
county funds without the Commissioners’ approval. See M.G.L. c. 36, § 38.
Second, the Rules and Regulations specifically provide that the
Commissioners have the power to hire new county employees. Specifically
Rule 3 provides that if an appointing authority (in this case, plaintiff) wishes
to fill a vacancy, the County Commissioners “may approve the proposed
action, disapprove it, or approve it with modifications.” (emphasis added).
R.A.lIl. 378. In this case, the Commissioners approved the request but
modified the position from permanent to temporary with full benefits.
Third, the Superior Court ignored the well-settled rule that courts have
long and consistently accorded “substantial deference to a reasonable
interpretation of a statute by the administrative agency charged with its
administration and enforcement. Molly A. v. Commissioner of Department
of Mental Retardation, 69 Mass. App. Ct. 267, 280 (2007), quoting
Commerce Ins. Co. v. Commissioner of Ins., 447 Mass. 478, 481 (2006).
Moreover, the burden was on plaintiff/appellee to show that the Rules and
Regulations, in force since the 1980s, were invalid. See Massachusetts State
Pharmaceutical Ass'n v. Rate Setting Comm'n, 387 Mass. 122, 126 (1982).
The Superior Court ruled that “Even if the Commissioners’ actions

regarding the CIO position were consistent with the Rules and Regulations
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on their face, the court is unpersuaded that the Commissioners acted within
their authority.” The Court’s decision begs the question — why not?

Specifically, the Court reasoned that nothing in M.G.L. c. 35, 8§ 48-56
confers upon the Commissioners the authority to decide not to hire a
candidate for an approved and budgeted position that is essential to the
Registry’s operations whose proposed salary is consistent with that approved
in the budget. The Court further reasoned that the statutes do not confer
upon the Commissioners the authority to hire such a candidate on a
temporary basis where the Register wishes to hire the candidate
permanently. Finally, the Court reasoned that “By doing so here, the
Commissioners, acting as the county personnel board, in effect eliminated
the full-time CIO position and intruded upon the Register’s authority over
Registry personnel matters. This exceeded their statutory authority.” R.A.lI.
593. The Superior Court reasoning is erroneous on each point.

While the Court is correct that nothing in M.G.L. c. 35, 88 48-56 gives
the County Commissioners the authority to hire county employees, M.G.L. c.
34, § 14 does give them the authority to manage its “business affairs in cases
where not otherwise provided.” Moreover, notably absent from the Court’s
analysis is any reference or citation to any statute or regulation that provides

the Register with the authority to hire any county employee.
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The Court is also correct that there is no statutory authority giving the
County Commissioners the authority to change the classification of a county
employee from a permanent to a temporary employee. However, there is also
no statute that gives the Register the authority to hire any county employee
whether permanent or temporary.

The Court also reasoned that the Commissioners, acting as the county
personnel board, in effect eliminated the full-time CIO position and
“intruded upon the Register’s authority over Registry personnel matters.”
However, if the County Commissioners were acting in their capacity as the
County Personnel Board, they could have eliminated the position of CIO
altogether. M.G.L. c. 35, § 49 (authority to classify positions whose salary is
payable from the county).

In sum, because the Commissioners’ decision was within their
authority under M.G.L. c. 34, 8§ 14 and the Rules and Regulations of the
County Personnel Board, the Superior Court decision is clearly erroneous
and should be vacated. Accordingly, the Court should enter summary
judgment in favor of defendant/appellant County Commissioners on the CIO

claim.
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CONCLUSION

For all of the foregoing reasons, this Court should reverse the Superior
Court’s summary judgment decision and remand the case for further
proceedings on plaintiff/appellee’s 64D claim and enter summary judgment
in favor of defendant/appellant County  Commissioners on

plaintiff/appellee’s CIO claim.

Respectfully submitted,

For Defendants/Appellants,

Board of County Commissioners
for the County of Norfolk and the
Advisory Board on County
Expenditures for the County of
Norfolk,

By their attorney,

/s/ Scott P. Lopez
Scott P. Lopez BBO #549556
Lawson & Weitzen, LLP
88 Black Falcon Avenue, Suite 345
Boston, Massachusetts 02210
(617) 439-4990 (tel.)
(617) 439-3987 (fax)
splopez@lawson-weitzen.com

Dated: March 31, 2026
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: CIVIL ACTION
NO. 21-00653'
WILLIAM P. O’ DONNELL?
Vvs.

JOSEPH P. SHEA? & others*

MEMORANDUM OF DECISION AND ORDER
ON CROSS-MOTIONS FOR SUMMARY JUDGMENT

This case arises out of a dispute between the plaintiff William P. O’Donnell, the Register
of Deeds for the County of Norfolk (“Register”), and the defendants County Commissioners for
the County of Norfolk (“Commissioners™) and the Advisory Board for the County of Norfol"k.
(“Advisory Board™). The Register brings claims against the defendants for declaratory
judgment, relief in the nature of mandamus, and injunctive relief regarding funding for the
Norfolk County Registry of Deeds (“Registry™) and personnel matters with respect to its
technology department. The case is before the court on the parties’ cross-motions for summary
judgment.® For the reasons set forth below, the plaintiff’s motion is ALLOWED in part and

DENIED in part, and the defendants’ motions are DENIED.

! This case has been consolidated with William P. O'Donnell v. Joseph J. Cronin, et al., Norfolk County
Superior Court Civil Action No. 22-01001. The court (Cahillane, J.) previously entered summary judgment in favor
of the plaintiff in that case. B ‘

2 As Register of Deeds for the County of Norfolk

3 As County Commissioner for the County of Norfolk :

# Peter H. Collins and Richard R. Staiti, as County Commissioners for the County of Norfolk, and the
Advisory Board for the County of Norfolk

3 The plaintiff filed a motion for summary judgment (paper no. 59.0) and, in response, the defendants filed
a cross-motion for summary judgment (paper no. 59.2). The defendants subsequently filed a separate motion for
summary judgment (paper no. 61.0). The plaintiff did not submit a written opposition to that motion, but the papers
that he filed in support of his motion for summary judgment effectively serve that purpose. ’
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BACKGROUND
I. Legal Background

The Register is an elected official who operates and manages the Registry under G. L. c.
36. The Commissioners manage county business and affairs under G. L. c. 34, § 14. The
Advisory Board is responsible for reviewing and approving county budgets and county
appropriations under G. L. c. 35, § 28B and § 32.

General Laws c. 64D, § 1, establishes an excise tax for deeds, instruments, and writings
(“Deeds Excise Tax”). General Laws c. 64D, § 11, requires certain counties, including Norfolk
County (the “County”), to “establish[] upon the books of [the] county . . . a fund, maintained -
separate and apart from all other funds and accounts of each county, to be known as the Deeds
Excise Fund.” The statute provides that “10.625 per cent of the taxes collected in the county . . .
under this chapter [i.e., the Deeds Excise Tax] shall be transmitted to the Deeds Excise Fund o
2 G.L.c.64D, § 11.

General Laws c. 64D, § 12, sets forth requirements regarding the disbursement of funds
in the deeds excise funds and county expenditures for the registries of deeds. The statute states:

“(a) Notwithstanding any general or special law to the contrary, of that portion of
the amounts deposited in the Deeds Excise Fund for each county from revenues
collected pursuant to this chapter which represents 10.625 per cent of the taxes
collected: (1) not more than 60 per cent of the deposits shall be disbursed and
expended for meeting the costs of the operation and maintenance of the county; -
and (2) not less than 40 per cent shall be disbursed and expended for the
automation, modernization and operation of the registries of deeds.

(b) Notwithstanding any general or special law fo the contrary, with respect to
funds appropriated for the purposes designated in clause (2) of subsection (a) and
which are not dedicated to the Deeds Excise Fund in each county under section
11, the county budget shall provide a continuing amount of expenditure of not less
than 102.5 per cent of the amount expended for that purpose in the preceding

fiscal year.”

G.L.c. 64D, § 12.
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II. - Factual Background

The following facts are taken from Fhe surﬂmary judgment record.
A. F;lnding for the Registry

The Register is responsible for collecting and disbursing the Deeds Excise Tax that is
paid when an instrument is recorded at the Registry. Each month, the Register distributes 10.625
percen't of the Deeds Excise Tax collected the previous month to the County tredsurer. Of that
amount; under G. L. c. 64D, § 12(a), the County has a share of not more than sixty percent, and
the Registry has a share of not less than forty percent (the “Registry’s Shgre”) which accrues in
the County’s deeds excise fund. Additionally, pursuant to G. L. c. 64D, § 12(b), the County
provides an expénditure for the Registry known as the “County Mandate” each fiscal year.

In the past, the Registry’s budgetary allocations were greater than necessary for its
operations. The funds from the Registry’s Share accrued over the yeérs and the Registry
accumulated a surplus. The County attributes this in part to its ‘p'rior practice of calculating its
annual appropriation for the County Mandate based on 102.5 percent of the amount allocated to
the Registry 1£he previous year instead of the amount expended, which the County perceives'gs a
miéapblication of G. L. c. 64D, § 12(b).

In fiscal year 2020, the County begaﬁ changing its practices regarding the Registry’s
Share and the County Mandate. The defendants reduced the fiscal year 2020 County Mandate to
an amount equal to the Registry’s fiscal year 2020 expenditures. Also, the County began toA
require that the funds from the Registry’s Share be spent before the Cou%xty spends or accounts
for the County Mandate, to use part of the funds from the Registry’s Share towards the Coupty
Mandate, and to retain any portion of the funds from the Registry’s Share th.at the Registry did

not spend in the preceding fiscal year. r
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By July 1, 2023, the funds from the éRegistry’s Share had accuouulated over the years to
approximately $4.2 million. On July 10, 2623, the defendants voted to transfer all or some of the
funds froo1 the Registry’é Share from the deeds excise fund to the County’s general fund. |

The exact amounts of some of the relevant figures are disputed.”

B. The Registry’s Chief Information Officer

The Commissioners exercise the functions of the now-dissolved county personne! board

' governed by G. L. c. 35, § 48 to § 56, according to the county personnel board’s rules and

regulations (“Rules and Regulations”). The Rules and Regulations apply to all County
employees, with some exceptions not relevant here.
The Rules and Regulations provide:

“Whenever any County official, Board or Committee having the power of
appointment, wishes to make an appointment, fill a vacancy, transfer, promote or
demote, create a new position, or terminate an employee, or make any other
personnel transaction not otherwise herein stated, he shall file with the County
Commissioners, a County Personnel Status Form (CPS) furnished by the County
Personnel Board setting forth the necessary information as contained on said
Form.”

Defendants’ Appendix of Exhibits, Exhibit F at E1.

The aforementioned forms are known as “blue papers” or “blue sheets.” The Rules and
Regulations provide that uoon receipt of a blue paper, fhe Commissione;'s “shall make
investigation regarding”:

“(a) Compliance with the requirement of law and especially Sections 48 to 56,
Chapter 35 of M.G.L.

(b) The necessity of the office or institution for the position. ,
(c) The ability of the office or institution to provide for the position out of funds
appropriated.

(d) Whether the proposed position bears a standard title and whether the proposed
salary rate is the minimum of the scale for the position; and if the proposéd rate is
above the minimum of the scale, whether there is conformance with M.G.L. 35,
Section 51B.”
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Id.

In addition, “[i]f the County Personnel Status Form complies with the pertinent sectipns
of Mass. General Law and with the administrative rules of procedure herein stated, the County
Commissioners may approve the proposed action, disapprove it, or approve it with
modification(s).” /d.

On June 2, 2021, the Commissioners voted to initiate a hiring freeze for non-essential and
non-seasonal county persohnel until no later than after July 1,2021.® During the hiring freeze,
the Commissioners approved the appointments of candidates fsr a number of positions. o

. The budgets for fiscal years 2021 and 2022 included a Registry chief information officer
(“CIO”) as an approved and funded position. ‘The CIO position provides essential services
according to a March 2020 order by the Governor related to the COVID-19 pandemic.

The Registry’s CIO was set ts retire on. June 30, 2021. In anticipaﬁon of the CiO’s
retirement, on June 24, 2021, the Register submitted a blue paper to the Commissioners giving
notice of his intent to appoint a candidate for a permanent, full-time CIO position with an
effective date of July 6, 2021, and an annual salary of $129,067.40. The salary listed in the blue
paper was consistent with the amount approved in the fiscal year 2022 budget. On June 30,
2021,ina t;ivo-to-onq vote, the Commissioners voted against approving the appointment.

.On June 14,2021, the Register filed this case. On the same day, he moved for a
preliminary injunction ordering the Commissioners to approve the blue paper fof the CIO
position. |

On July 16, 2021, the Register submitted to the Commissioners a second blue paper for

the permanent, full-time CIO position with an effective date of July 26, 2021, and an annual

6 There is conflicting information in the record as to the exact end date of the hiring freeze.

5
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salary of $129,067.40. On July 21, 2021, the Commissioners voted to approve the appointment
of the Registry’s candidate for the CIO position as a temporary employee at the proposed annual
salary. |

On July 27, 2021, the court (Wilson, J.) denied the Register’s motion for a preliminary
injunction solely on the ground that there was no irreparable harm because of the hiring of tbe
temporary CIO.

The temporary CIO resigned in January 2022. His letter of resignation sfated that thg
primary reason he chose to look for and accept émployment elsewhere was stress and uncertainty
caused by the fact that his position was temporary.

Effective J uIy 1, 2022, the Commissioners removed all technology-related personnel and
functions from'the Registry, including the CIO. The Commissioners consolidated those
functions with the County’s technology personnel and created a County technology department
under the County director’s supervision.

DISCUSSION

Summary judgment is appropriate where, “viewing the evidence in the light most
favorable .to the ndnmoving party, all material facts have been established and the moving party
is entitled to a judgment as a matter of law” (quotations and citations omitted). Hill—Junious’v.
urTp Realty,‘LLC, 492 Mass. 667, 672 (2Q23). See Mass. R. Civ. P. 56(c). Applying this
standard, the court concludes that it has jurisdiction over this case, summary judgment in favor
of the Register is appropriaté with respect to some aspects of his funding claims and his clairﬁs

regarding the CIO position, and summary judgment in favor of the defendants is inappropriate.
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L Jurisdiction

The defendants contend that this court lacks jurisdiction over this case under two statutes:
G.L.c. 64D, § 6, and G. L. c. 35, § 35. The court disagrees.

First, the defendants argue that under G. L. c. 64D, § 6, the Register “should have sought
redress” from the Commissioner of Revenue, not this court. Defendants’ Memorandum in
Opposition to Plaintiff’s Motion for Summary Judgment and in Support of their Cross-Motion
for Summary Judgment (Paper No. 59.3) at 4. The statute provides:

“The [Commissioner of Revenue] shall administer and enforce the taxes imposed by this

chapter. At any time after the making of a conveyance or transfer subject to the excise

imposed by this chapter, he may investigate and ascertain whether said excise, in the.
proper amount, was paid. For this purpose, the commissioner may examine any books,
papers, records or memoranda bearing upon the amount of excise payable, and may -
enforce by mandamus his right to such examination. Whoever refuses to permit the
commissioner, or any of his agents or representatives, to inspect such books, papers,
records or memoranda, or fails to preserve the same for two years, or alters, cancels or
obliterates any part thereof, or makes any false entry therein, shall be punished by a fine
of not less than five hundred nor more than five thousand dollars, or by unprlsonment for
not less than three months nor more than two years, or both.”

G.L.c.64D, § 6.

Whether the statute deprives this court of jurisdiction is a matter of statutory
interpretation. Courts interpretate statutory language according to “its plain meaning and in light
of the aim of the Legislature unless to do so would achieve an illogical result” (citation and
quotations omifted). DiMasi v. Secretary of Commonwealth, 491 Mass, 186, 191 (2023). Where
the language of a statute is clear and unambiguous, it is conclusive as to the Legislature’s intent,
and the court will enforce the plain wording unless doing so would “yield an absurd or
unworkable result.” Id. at 191-192.

The plain language of G. L. c. 64D, § 6, provides the Commissioner of Revenue with

authority to administer and enforce the taxes imposed by G. L. ¢. 64D and to investigate whether
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such taxes were properly paid. Nothing in the statute grants the Commissioner of Revenue
authority to adjudicate disputes like this about the use of Deeds Excise Tax revenues, County
expenditures for the Registry, or Registry personnel matters.

Second, the defendants argue that under G. L. c. 35, § 35, only the Supreme Judicial
Court has jurisdiction to entertain a case challenging the County budget made under G. L. c. 35,
§‘32. General Laws c. 35, § 35, provides that “[t]he supreme judicial court, upon the suit of the
attorney general or petition of one or more taxable inhabitants of a county, may ‘in law or in
equity enforce seqtion[] ... thirty-two .. . of [G. L. ¢. 35] ....”" General Laws c. 35, § 32, sets
forth requirements and pro'cedures for county appropriations and expenditures. In this case, the
Register does not seek to enforce G. L. c. 35, § 32, Rather, he seeks declaratory;, mandamus, and
injunctive relief regarding his rights and the defendants” obligations under G. L. c. 64D, § 11 and
§12, and with respect to Registry personnel matters. Therefore, G. L. c. 35, § 35, does not
apply.® Even if it did apply, this court would have jurisdiction because “[a]lthough [G. L. c. 535,
§ 35] by its terms vests jurisdiction only in the Supreme judicial Court: that jurisdiction may be
exercised concurrently by the Superior Court under the provisions of G. L. ¢. 213, s 1A.”® Platt
v. Commissioners of Hampshire Cnty., 6 Mass. App. Ct. 888, 888 (1978).

Therefore, the court has jurisdiction over this case.

7 The statutes relevant to the Commissioners’ actions regarding the CIO position, G. L. c. 35, § 48 to § 56,
are not enumerated in G. L. c. 35, § 35. Accordingly, G. L. c. 35, § 35, has no bearing on this court’s jurisdiction
over that issue.

& Accordingly, there is no merit to the defendants’ argument that the Register lacks standing under G. L c.
35, § 35, because he is not the attorney general or a taxable inhabitant of the county but an elected official.

% General Laws c. 213, § 1A, provides:

“Unless otherwise specifically provided, the superior court shall have original jurisdiction,
concurrently with the supreme judicial court, of all proceedings, cases and matters of which the
supreme judicial court has jurisdiction, excepting those within the appellate jurisdiction of the full
court, those provided for under section four of chapter two hundred and eleven, and those whlch
cannot be transferred under section four A of said chapter.”

8
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II. Funding for the Registry

The Register contends that the defen:dants have violated the funding requirements set
forthin G.L.c. 64D, § 11 and § 12. The cc;urt agrees.

As previously noted, G. L. c. 64D, § 11, requires the County to establish upon its books a
deeds excise fund “maintained separate and apart from all other funds and accounts” of the
County and to transmit 10.625 percent of the Deeds Excise Tax collected into that fund. Also, as
set forth above, G. L. c. 64D, § 12(a), provides that “not less” than forty percent of the amounts

deposited in the deeds excise fund pursuant to G. L. c. 64D, § 11, “shall” be disbursed and |

expended for the Registry’s automation, modernization, and operation (again, the “Registry’s

Share”). Additionally, under G. L. ¢. 64D, § 12(b), from “funds . . . which are not dedicated to
the Deeds Excise Fund” the County’s budget “shall provide a continuing amount of expenditure

of not less than 102.5 per cent of the amount expended” for the Registry’s automation,

modernization, and operation in the previous fiscal year (again, the “County Mandate”). - .

The plain language of these statutes clearly establishes two mandatory and distinct

sources of funding exclusively for the Registry, with no temporal limitation on the Registry’s use

of the funds. The use of the word “shall” in G. L. c. 64D, § 12(a) and § 12(b) makes clear that

both the Registry’s Share and the County Mandate are mandatory. See DiMasi, 491 Mass. at
192 (“We have recognized the word ‘shall’ as an imperative that indicates the Legislature’s
intent to prescribe a mandatory act.”). Also, the language in G. L. c. 64D, § 12(b), that it applies
“with respect to . . . funds . . . which are not dedicated to the Deeds Excise Fund . . . under
section 11" makes clear that the County Mandate is a requirement that is separate and apart from
the Reéistry’s Share. See Commonwealth v. James, 493 Mass. 828, 835 (2024) (court must

avoid construction of statute that would render any portion meaningless). Accordingly, each
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year the County must provide a County Mandate of at least 102.5 percent of the amount
expended for the Registry’s automation, modernization, and operation in the previous fiscal year,
and may not use funds from the Iiegistry’s Share, or wait until the funds from the Registry’s
Share are expended, to satisfy that obligation. Thus, the defendants’ actions to the contrary were
unlawful.

Furthermore, the statutes plainly do not permit the County to take any funds from the
Registry’s Share, even if the Registry has not spent all or part of those funds within a certaini
amount of time. Interpreting the statutes in a manner that requires the Registry to expend its
share within a certain timeframe or be subject to losing it to the County would violate the “bjasic
tenet of statutory interpretation, [that courts] ordinarily do not add language to a statute whe:re
the Legislature itself has not done so” (citation and quotations omitted). Commonwealth v.
Mansur, 484 Mass. 172, 176 (2020). Such an interpretation Would also violate the clear
requirement in G. L. c. 64D, § il, that the deeds excise fund be “maintained separate and apart
from all other funds and accounts” of the county. In addition, it would run afoul of the
requirement in G. L. c. 64D, § 12(a), that not less than forty percent of the amounts deposited in
the deeas excise fund be disbursed and expended for the Registry, and not more than sixty ;
percent be disbursed and expended for the County. Therefore, the defendants unlawfully took
funds from the Registry’s Share. |

"The defendants contend that their actions were within their authority over the County
budget under G. L. ¢. 35, § 28B. i’rimarily,- they rely on G. L. c. 35, § 28B(h), which provides:

“At the closing of the treasurer’s books on fuly tenth, the balance to the credit of
each appropriation shall become a part of the general unappropriated balance in
the county treasury, but no appropriation voted for special, non-operating

purposes, shall lapse until the work for which it has been made has been
completed. Such appropriation, however, may not be carried forward for more

10
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than one extra fiscal year. Any remaining unappropriated balance thereafter, shall
become a part of the general unappropriated balance in the county treasury.”

This statute is inapplicable. Both G; L. c. 64D, § 12(a) and § 12(b) plainly provide that
their requirements apply “[n]otwithstanding an); general or special law to the contrary .. ..”
Therefore, regardless of any authority that the defendants may have under G. L. c. 35, § 28B(h),
or any other statute, they must comply with the requirements of G. L. c. 64D, § 12.

Moreover, G. L. c. 35, § 28B(h), itself has no application to either source of funding‘
required under G. L. c. 64D, § 12. By its plain language, G. L. c. 35, § 28B(h), concermns county
appropriations. “A general law that directs thgt funds be used for a specific purpose is not an
appropriation.” Mazzone v. Attorney Gen., 432 Mass. 515, 523 (2000). Generai Law c. 641#, §
12, is such a Jaw because it directs that funds be used for the specific purpose of the kegisyry’s
automation, modernization, and operation. Therefore, the sources of funding for the Registry
required under G. L. ¢c. 64D, § 12, are not appropriations subject to G. L. c. 35, § 28B(h).

Nor can the defendants’ actions be justiﬁed as an effort to ‘;correct” their previous
calculations of the County Mandate based on amounts previously allocatéd to the Registry '
instead of amounts previously expended. General Law c. 64D, § 12(b), requires that the County
Mandate be “not less” thaﬂ 102.5 percent of the preceding year’s éxpenditures but does' not
preclude the County Mandate from being greater than that amount. Although previous
calculations of the County Mandate based on allocations may have been greater than necessary
under the statute, they were not unlawful. |

Therefore, the court concludes that the defendants have violated G. L. ¢. 64D, § 11 agd §

12.! However, genuine issues of fact remain with respect to various figures at issue. Those

' While not dispositive, the court notes that prior to 2020, the County’s interpretation of the statutes was
largely consistent with the court’s mterpretatlon

11
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factual issues must be resolved at trial to afford full relief. Accordingly, the court will epter only
partial summary judgment on this issue. "'
III.  The Registry’s CIO Position |

The Register contends that he is entitled to appoint Registry staff positions that are
approved and budgeted during the County’s budget process, and that the Commissioners were
required to approve the appointment of the CIO on a permanent basis. The defendants disagree
and contend that the Register’s claims regarding the CIO position are moot. The court conc!udes
that de'claratory relief can and shall be ordered in favor of the Register, but whether the clairhs
for mandamus and injunctive relief are moot involves factual issues that preclude summary |
judgment on .those claims. |

“Itisa generai rule that courts decide only actual controversies . . . and normally do not
decide moot cases” (citation and quotations omitted). Branch v. Commonwealth Employment
Relations Bd., 481 Mass. 810, 816 (2019), cert. demed 140 S.Ct. 858 (2020) A claim is moot

“when the party who claimed to be aggrieved ceases to have a personal stake in its outcome ancl

the court “can order no further effective relief” (citations and quotations omitted). Troila v.’
Department of Correction, 490 Mass. 1013, 1014 (2022).

Contrary to the defendants’ conteﬂtion, the Register’s claim for declaratory relief
regarding the CIO is not moot. Although the Commissioners ai:proved the appointment of a
temporary CIO who resigned during the pendency of this case, whether they have power to

exercise authority over Registry personnel issues in the manner that they did here remains a live

' The defendants contend that the Register’s claim for relief in the nature of mandamus fails because (i) he
failed to exhaust his remedies under G. L. ¢. 64D, § 6, and G. L. c. 35, § 35, and (ii) mandamus is only available to
compel non-discretionary or ministerial acts, not to compel a different decision. However, as previously discussed
G.L.c. 64D, § 6,and G. L. c. 35, § 35, do not apply, and at least some of the funding issues in this case involve
non-discretionary matters. Relnef in the nature of mandamus on those issues ultimately may be unnecessary or
inappropriate, but the claim survxves for now.

12

'65



Massachusetts Appeals Court  Case: 2026-P-0235  Filed: 3/31/2026 7:14 PM

issue in which the Register has a significant interest and definite stake. Accordingly, thisisa-
case or controversy that the court properly may address.'?

The court turns to the merits of the declaratory judgment claim. The defendants contend
that the Commissioners acted within their lawful discretion under tﬁe Rules and Regulations.
The Rules and Regulations provide that an appointing authority intending to appoint someone for
a County employee position must file with the Commissioners a blue paper setting forth |
information regarding the intended appointment. Upon receipt of the blue paper, the
Commissic;ners must investigate whether the proposed appointment is lawful and proceduraily
appropriate. If so, the Commissioners “may approve the proposed action, disapprove it, or
approve it with modification(s).” Defendants’ Appendix of Exhibits, Exhibit F at E1.

Even if the Commissioners’ actions regarding the CIO position were consistent with the
Rules and Regulations on their face, the court is unpersuaded that the Commissioners acted
within their authority. “An administratiye agency has only the powers and ciuties expressly or
impliedly conferred on it by statute.” Matter of Elec. Mut. Liab. Ins. Co., Ltd. (No. 1), 426 Mass.
362, 366 (1998). An égency has “no inherent authority to . . . promulgate rules that conflict with
the statutes or exceed the authority conferred by the statutes by which the agency was created”
(citations and quotations omitted). Atlanticare Med. Ctr. v. Commissioner of Div. of Med.
Assistance, 439 Mass. 1, 14 (2003).

The governing statutes here, G. L. c. 35, § 48 to § 56, “provide[] for a comprehensive
system of classification of county salaries, offices and positions” and “provide[] for allocatién,

reclassification, and other neécssary adjustments.” Dolan v. Suffolk Cnty., 310 Mass. 318, 322

12 Although the Register failed to make an adequate showing of irreparable harm so as to warrant a
prehmmary injunction because a temporary CIO was hired, that does not necessarily mean that the C1O contloversy
is moot. The Commissioners’ authority in that regard is an ongoing issue.

13
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(1941). “The primary motive underlying the enactment of the governing statutes was to briqg
about uniformity and order among 'county positions and salaries.” Id. The statutes authorize the
" county personnel board to: “pass upon and finally adopt and put into effect, with such
modifications, changes and additions as it shall deem proper, the classification and compensation

plans and rules for their administration proposed by the director of accounts[,]” amend those

9 &

plans and rules, “pass upon and finally determine appeals relative to classification,” “perform

such other functions and duties as may be imposed upon it” by statute, and “establish and
administer uniform rules and regulations governing leaves of absence, shift differentials and
overtime for officers and employees ....” G.L.c.35,§51. The statutes further authorize the
county personnel board to conduct hearings on certain employee grievances. See G. L. c. 35; , §§
51, 52. In addition, the statutes authorize county commissioners to keep a roster of county |
officers and employees, receive and make recommendations about certain employee appeals.,
receive and act upon recommended salary increases, perform other functions and duties that may
be imposed upon them by statute, make recommendations to the county personnel board about
classification and compensation plans and rules, and i)e heard by the county personnel board on
issues of classification and allocation. See G. L. ¢. 35, § 53. In'sum, “[e]xamination of [G. L c.
35, § 48 to § 56] shows that the functions and duties of the officers and agencies in charge o_f the
county classification plan consist in investigating, recommending, allocating, classifying, 1‘e~:
classifying and the like.” Dolan, 310 Mass. at 322-323.

Nothing in G. L. c. 35, § 48 to § 56, confers upon the Commissioners the authority to
unilaterally decide not to hire a candidate for an approved and budgeted position that is essential
to the Registry’s operations whose p;'oposed salary is consistent with that approved in the

budget. Nor do the statutes confer upon the Commissioners the authority to hire such a

14
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candidate on a temporary basis where the Régister wishes to hire the candidate permanently. By
doing so here,lthe Commissioners, acting as the county personnel board, in effect eliminated the
full-time CIO position and intruded upon the Register’s authority over Registry personnel
matters. This exceeded their statutory au’(hc;)ri’cy.’3 See Dolan, 310 Mass. at 322-323. Cf.

Norfolk County Commissioners v. Hall, NO1992-2073, slip op. at 10-11 (Mass. Super.

. November 25, 1992) (Stearns, J.) (Commissioners lacked authority to order reinstatement of

treasurer’s employee fired by treasurer). Because the Rules and Regulations cannot empower the™
Commissioners to act beyond their statutory authority, their actions here were unlawful even if
they were consistent with the Rules and Regulations." Accordingly, the court will enter a
declaration that the Co'mmiss‘ioners exceeded their authority.

The Registet’s claims for mandamus and injunctive relief regarding the CIO stand on
different footing. To the extent that the Regiéter seeks such relief, the controversy over the CIO
position may be moot because, due to the consolidation of thé Registry’s and County’s
technology departments, the Registry CIO position no longer exists. However, the Register
claims that the consolidation wés improper, and that the Registry should have its own CIO. If
that is so, then it may be that his CIO claims involve a live controversy in which he has a defmite
stake that the court may properly address.

The summary judgment record contains limited facts about the consolidatién, and the
parties have not substantively addressed its propriety. On this record, the court is unable to

conclude whether the consolidation was proper, and thus the court is unable to conclude whether

'* The Commissioners” actions cannot be justified by the hiring freeze because it was set to expire before
the CIO candidate’s anticipated start date, and because the CIO position was essential.

14 “The authority of the [county personnel board)] to issue such Rules and Regulations is derived from G L.
¢. 35, § 51.” Norfolk County Commissioners, NO1992-2073, slip op. at 6." The Rules and Regulations cannol
provide authority beyond that conferred by the statute. See Atlanncare Med. Ctr., 439 Mass. at 14, :

15
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8 16. Fiscal year, MA ST 35 § 16

Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)
Title VI. Counties and County Officers (Ch. 34-38)

Chapter 35. County Treasurers, State Supervision of County Accounts and County Finances (Refs &
ANNos)

M.G.L.A. 35816

§ 16. Fiscal year

Currentness

The fiscal year of each county shall be the year beginning with July first and ending with the following June thirtieth; but the
treasurer shall, until July tenth, enter in his books the items for the payment of bills incurred and salaries earned during the
previous fiscal year. Immediately after July first, he shall pay to every officer in his county any salary balance remaining due.

Credits

Amended by St.1969, c. 849, § 5.

Notes of Decisions (2)

M.G.L.A. 35816, MA ST 35§ 16
Current through Chapter 11 of the 2026 2nd Annual Session. Some sections may be more current; see credits for details.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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