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                                                    Summary of Decision


The Petitioner has met her burden of proving, both through documents and credible testimony, that she is entitled to be classified in Group 2, as her regular and major duties as an RN IV Infection Preventionist at the Worcester State Hospital  included the care, custody, instruction or other supervision of mentally ill or mentally defective persons.  
DECISION


Pursuant to M.G.L. c. 32, § 16(4), the Petitioner, Patricia D’ Elia Williams, is appealing from the April 30, 2012 decision of the Respondent, State Board of Retirement (SBR), classifying her in Group 1 for retirement purposes.  (Exhibit 1.)  She filed a timely appeal May 14, 2012.  (Exhibit 2.)  I held a hearing on August 30, 2016 at the offices of the Worcester Registry of Deeds, 90 Front Street, Worcester, MA 


Various documents are in evidence.  (Exhibits 1 - 10)   The hearing was digitally recorded.  The Petitioner testified in her own behalf. The Respondent called no witnesses.  The parties also filed pre-hearing and post-hearing memoranda of law.  (Attachments A & C-Respondent; Attachments B & D-Petitioner.)   The last of the submissions was received on October 14, 2016, thereby closing the record.




FINDINGS OF FACT


Based on the testimony and documents submitted at the hearing in the above-entitled matter, I hereby render the following findings of fact:

1.  The Petitioner, Patricia D’Elia Williams, born in 1953, began employment with the Department of Mental Health (DMH) on October 14, 1986.  (Exhibit 3.)
2. In the year prior to her retirement in 2012, the Petitioner worked as an RN IV, Infection Preventionist at the Worcester State Hospital (WSH).  (Id. & Petitioner Testimony.) 
3.  In her role as an RN IV Infection Preventionist, the Petitioner had constant patient contact while providing nursing services and care to mentally ill and mentally retarded clients committed to state custody at the WSH.  The vast majority of her time was spent providing direct care to mentally ill and mentally defective patients.   (Petitioner Testimony.) 
4. The Petitioner was an RN IV; however, she did not have any supervisory responsibility over Licensed Practical Nurses (LPNs) at the facility. (Id.)
5.  During the last year of her employment, the Petitioner routinely met with any patient who presented with a communicable disease such as lice, scabies, and Athlete’s Foot, or any patient who had a rash of unknown origin.  She was also required to meet    with any person who was prescribed anti-biotic medication, regardless of the cause.  (Id. and Exhibit 12.)
6. During the last year of her employment, the Petitioner worked the 8:00 AM to 4:00 PM shift Monday through Friday.  Between 8:00 AM and noon every day, she assisted outside providers who were seeing clients.  These people included podiatrists, cardiologists and dentists.  On Mondays, the Petitioner administered EKG’s and took blood oxygen levels for the cardiologists.  On Tuesdays, she assisted the podiatrist with clipping the toe nails of clients and with changing any bandages.  On Wednesdays, she assisted with dental procedures.  Annual physicals were performed on Thursdays.  The Petitioner did blood draws, acquired respiration data and took vitals.  On Fridays, the Petitioner administered vaccinations during flu, pneumonia, meningitis and mumps clinics.  She also assisted specialists with suturing in the clinics, changed dressings and evaluated wounds.  (Petitioner Testimony.)    
7. Prior to the appointments with outside providers between 8:00 AM and noon five days a week, the Petitioner looked over the daily schedule in order to ascertain which clients were seeing certain providers.  She would then go to the housing units and transport the patients to their appointments.  She walked the clients back to the units after their appointments.  (Id.)
8. For approximately one hour in the afternoons the Petitioner attended treatment team meetings with the individual client, facility psychiatrist, social worker, Registered Nurse, Mental Health Worker and Rehab Specialist.  (Id.)
9. The remaining hours in the afternoon included her visiting 2 out of the 10 units per day and seeing anywhere from 20-25 patients.  She conducted her environmental rounds and education with the clients and examined their living space.  This is the time of day when she evaluated the clients’ skin and assessed how the individuals were tolerating antibiotics.  There were no other staff members present during these evaluations.  (Id.)   
10. On March 19, 2012, the SBR received a Group Classification Questionnaire for the Petitioner.  The job description was entitled “RN IV-Infection Preventionist.”  (Exhibit 4.)
11. The record includes and undated Form 30 upon which there is a handwritten note which reads “Patricia D’Elia Williams FY 2011.” The General Statement of Duties and Responsibilities reflects that the Petitioner was “responsible for the effective functioning of medical clinics and specialty clinics serviced by both in-house medical staff and outside specialists and consultants.  Develops, implements, and maintains the effective functioning of Infection Control Program.  Participates in Nursing Department Performance Improvement projects and disseminating information to line staff/patients.”  The first duty listed in the Detailed Statement of Duties and Responsibilities reads “treats all patients with dignity and respect through interactions which affirm the individual’s needs and preferences and by optimally integrating the patient perspective into all facets of care:  will advocate for patients, facilitate timely resolution of patient concerns and assist patients in the exercise of their rights.”  The second duty listed is “obtains appropriate diagnostic results and findings.”  (Exhibit 7.) 
12. The duties delineated in the Form 30 also include management of the infection control program and participation in the Infection Control Committee.  This committee met once per month.  (Id.)
13. In a letter dated April 30, 2012 the SBR notified the Petitioner that it had voted to classify her in group 1 for retirement purposes.  (Exhibit 1.)
14. The Petitioner filed a timely appeal on May 14, 2012.  (Exhibit 2.)
15. The Petitioner retired effective April 13, 2012.  (Exhibit 3.)
  



     CONCLUSION

M.G.L. c. 32, § 3(2)(g) provides a system for classifying employees’ jobs for 

retirement purposes.  Group 2 covers “employees of the commonwealth … whose regular and major duties require them to have the care, custody, instruction or other supervision of…persons who are mentally ill or mentally defective or defective delinquents.”  Classification is based on the job that the member has at the time of retirement.  Maddocks v. Contributory Retirement Appeal Bd., 369 Mass. 488 (1976).  The job title and job description are key information to be used to determine the appropriate Group classification.  Gaw v. Contributory Retirement Appeal Bd., 4 Mass. App. Ct. 250 (1976).  To receive a particular benefit, the member has the burden of proof to show she satisfies each required element of the particular statutory provision under consideration. Blanchette v. Contributory Retirement Appeal Bd., 20 Mass. App. Ct. 479, 483 (1985).   

   
The Petitioner is required to prove that her “regular and major duties,” or at least 51% of her duties, during the last year she worked as an RN IV Infection Preventionist were spent providing direct client care, instruction or other supervision to the client population in the locked wards at WSH.  William A. Judge v. State Board of Retirement, CR-03-142 (Division of Administrative Law Appeals April 30, 2004.)  Further, when the Petitioner rendered care, instruction or other supervision to any individual client or in group sessions, such conduct must not have been merely incidental or in the context of some greater administrative function.  Martha Girard v. State Board of Retirement, CR-08-347 (Division of Administrative Law Appeals June 12, 2012) citing Hunter v. Contributory Retirement Appeal Board, 80 Mass. App. Ct. 257, 262 (2010) and Tabroff v. Contributory Retirement Appeal Board, 69 Mass. App. Ct. 131, 135 (2007).
 
After a careful review of all of the testimony and documents in this case, I have concluded that the Petitioner’s regular and major duties consisted of providing care, custody, instruction or other supervision to the clients in state custody at both the WSH  for at least 51% of the time. 


Initially, the SBR was of the belief that, based upon the administrative and supervisory duties set forth in the Petitioner’s written job description, the Petitioner’s contact with clients was “ancillary” and that her regular and major duties involved supervisory, policy making and tasks administrative rather than those duties carried out by one with the responsibility for direct care, custody, instruction or other supervision of mentally ill or mentally retarded persons.  In this case, it can be argued that the administrative and supervisory duties of the RN IV Infection Preventionist position were actually ancillary to the Petitioner’s client care, supervision and instructional functions.  See Theresa Saengvanich v. State Board of Retirement, CR-12-678, CR-13-80 (Division of Administrative Law Appeals 5/1/15; no contributory Retirement Appeal Board Decision.)
For the foregoing reasons the decision of the SBR is reversed.  This matter is remanded to said board for the purpose of classifying the Petitioner in Group 2 for retirement purposes.  

SO ORDERED.

DIVISION OF ADMINISTRATIVE LAW APPEALS

Judithann Burke

Administrative Magistrate

Dated:  April 28, 2017
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