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RECOMMENDED FINAL DECISION ON RECONSIDERATION
INTRODUCTION
On October 22, 2012, MassDEP’s Commissioner issued a Final Decision adopting the Recommended Final Decision to allow the Town of Wilmington’s and MassDEP’s Joint Motion to Dismiss or, Alternatively, Motion for Summary Decision, in these consolidated appeals filed by Gerald O’ Reilly (WET-2012-021) and a Residents Group (WET-2012-020) (collectively the “Petitioners”).  The Petitioner Residents Group, but not Petitioner O’Reilly, has moved for reconsideration of the Final Decision under 310 CMR 1.01(14)(d).  Kevin F. MacDonald filed the motion on behalf of the Residents Group.
The Recommended Final Decision was issued after allowing the Petitioners more than ample opportunity to present their claims.  Shortly after the appeal was filed, I conducted a lengthy, four-hour Pre-Screening/Pre-Hearing Conference, at which all parties were given extensive opportunities to present their alleged claims.  

The lengthy Pre-Screening/Pre-Hearing Conference was necessary to better understand the Petitioners’ claims.  As noted in the Pre-Screening/Pre-Hearing Conference Report and Order and in the Recommended Final Decision, the alleged claims could have been dismissed at the Conference stage because of their ambiguity and lack of a sufficient factual basis.  Instead, the Petitioners were given multiple opportunities and multiple extensions to rectify the problems and present claims based in fact and cognizable under the Wetlands Protection Act, G.L. c. 131 § 40, and the Wetlands Regulations, 310 CMR 10.00.  Despite the pro se group’s obligations to comply with all pleading requirements, numerous allowances were made for their pro se status.
  Indeed, in addition to giving extensions to the Petitioners, I denied motions by the Town and MassDEP pertaining to the Petitioners’ noncompliance with rules and orders, including a motion to dismiss, in the interest of justice and to provide leniency.  
I recommend that the Commissioner deny the motion for reconsideration because the motion: (1) raises arguments and evidence that were previously raised and addressed and (2) fails to establish error in the Recommended Final Decision.
STANDARD OF REVIEW

To succeed on a motion for reconsideration, a party must meet a “heavy burden.”  Matter of LeBlanc, Docket No. 08-051, Recommended Final Decision on Reconsideration (February 4, 2009), adopted by Final Decision (February 18, 2009).  The party must demonstrate that the Final Decision was based upon a finding of fact or ruling of law that was “clearly erroneous.” See 310 CMR 1.01(14)(d).  In addition, “[w]here [a] motion [for reconsideration] [1] repeats matters adequately considered in the final decision, [2] renews claims or arguments that were previously raised, considered and denied, or [3] where it attempts to raise new claims or arguments it may be summarily denied.”  Id. 
DISCUSSION


The Motion for Reconsideration asserts that the Recommended Final Decision “appears” to contain “patently false statements of fact” and the Presiding Officer “appears” to have “assisted” the Town in “concealing material facts from the petitioners.”  It’s not entirely clear from the motion what underlies this assertion.  There is some suggestion that the group’s expert witness Lingenfelter was prejudiced because the town supplied two missing pages (4 and 5) to the affidavit of Sandra Brock on October 2, 2012.  Although there is no merit to this argument, I will address it.  
The Brock affidavit was filed on Thursday, September 20, 2012, along with the Town’s and MassDEP’s Motion to Dismiss and Motion for Summary Decision.  This motion was filed in response to the Petitioners’ response to the Order to Show Cause and Order for More Definite Statement, which, in part, put the burden of going forward on the Petitioners to produce evidence from a competent source in support of their alleged claims.  The September 20, 2012 filing date for MassDEP and the Town was pushed back from a much earlier date after I allowed the Petitioners’ requests for extensions to respond to the order to show cause and more definite statement.  As a consequence, the Petitioners’ response to the Motion to Dismiss and Motion for Summary Decision was due on Friday, September 28, 2012.  See September 5, 2012, Ruling and Order.  Petitioner O’Reilly’s attorney requested another extension until October 2, 2012 to file a response to the Motion to Dismiss and Motion for Summary Decision, which I allowed.  I indicated, as I had previously, that I intended to rule on the Motion to Dismiss and Motion for Summary Decision shortly after October 2, 2012. 
The September 28, 2012, October 2, 2012, and October 3, 2012 deadlines came and passed without any filings from the Resident Group, with the exception of a one-page filing on October 2, 2012 by MacDonald representing what witnesses would testify to on the group’s behalf.  On October 2 and 3, 2012, Petitioner O’Reilly filed his opposition to the Motion to Dismiss and Motion for Summary Decision along with an affidavit from Mr. Lingenfelter, an expert witness for the Petitioners.  On October 3, 2012, Petitioner O’Reilly requested an extension to file pre-filed testimony.  On October 4, 2012, I entered a ruling and order allowing the Motion to Dismiss and Motion for Summary Decision.  I stated that all pending deadlines were vacated, the adjudicatory hearing was cancelled, and I would issue a Recommended Final Decision explaining my ruling by October 12, 2012.

On October 12, 2012, I issued the Recommended Final Decision.  In the Recommended Final Decision I explained that the Group’s failure to respond to the Motion to Dismiss and Motion for Summary Decision was “reason alone to allow the Joint Motion against them.  Nevertheless, I address[ed] . . . the merits of the Resident Group’s claims in conjunction with those of Mr. O’Reilly [and his response to Motion to Dismiss and Motion for Summary Decision].”      
 MacDonald now suggests that the group was prejudiced by Brock’s missing pages 4 and 5, which were filed on October 2, 2012.  MacDonald states that Lingenfelter would have testified differently had the pages not been missing.  MacDonald submitted testimony from Lingenfelter on October 10, 2012 (dated October 4, 2012).  
This argument is not persuasive for several reasons.  Lingenfelter submitted an affidavit on October 2, 2012, which made no reference to the pages that were obviously missing from Brock’s testimony, as evidenced by the page numbers skipping from three to six at the bottom and the missing substantive discussion in her affidavit.  In fact, no parties raised any issues relative to the missing pages until they were supplemented by the Town on October 2, 2012.  I reviewed the testimonial submittals from Lingenfelter dated October 2, 2012 and October 4, 2012 prior to issuing the Recommended Final Decision and I reviewed the submittals again prior to issuing this decision.  Almost all of the October 4, 2012 testimony from Lingenfelter repeats what he had stated and what I had considered previously.  Given this fact, that I had considered the October 4, 2012 testimony before issuing the Recommended Final Decision, and that any differences in testimony add no material evidence, I find that there was no prejudice in the omission of pages 4 and 5 from the Brock affidavit, which was cured on October 2, 2012.  
   The Resident Group also complains that the claims related to an Activity and Use Limitation (“AUL”) associated with the school building should not have been dismissed.  The Group is concerned that the proposed construction work relative to the AUL will not be in compliance with the law or the AUL.  As I stated in the ruling and order when I dismissed this claim, this is an appeal in which there is only jurisdiction to address cognizable issues under the Wetlands Protection Act and the Regulations.  The AUL is unassociated with any wetlands work and therefore falls under the regulatory purview of G.L. c. 21E, and outside the jurisdiction of this appeal.

The remaining arguments were previously raised and addressed and have no merit.

CONCLUSION

I recommend that the Commissioner deny the motion for reconsideration because the  motion: (1) raises arguments and evidence that were previously raised and addressed and (2) fails to establish error in the Recommended Final Decision.
NOTICE-RECOMMENDED FINAL DECISION ON RECONSIDERATION
This decision is a Recommended Final Decision on Reconsideration of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision may be appealed and will contain a notice to that effect.  
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