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FINDINGS OF FACT AND REPORT


On the basis of the testimony and exhibits offered into evidence at the hearing of these appeals, together with a view of the business premises of appellant Winthrop Printing, Inc. (“Winthrop”) by Commissioner Scharaffa, the Appellate Tax Board (“Board”) made the following findings of fact.  Winthrop is a domestic manufacturing corporation located in South Boston.  Winthrop’s primary business is printing, at the request of its customers, written materials such as books, pamphlets and advertisements. 


There are two assessments at issue in these appeals.  The first audit resulted in the assessment of additional use taxes for the purchases of machinery made during the quarterly tax periods beginning July 1, 1986 and extending through March 31, 1989.  The machinery at issue consisted of two film processors, a scanner and a typesetter.  Winthrop filed an application for abatement which was denied by the Commissioner.  Subsequently, Winthrop timely filed its appeals with the Board.


As the result of a second audit, Winthrop was issued a notice of assessment for sales and use taxes for the quarterly tax periods beginning January 1, 1990 and extending through December 31, 1992.  The second assessment was based on Winthrop’s sales of printed materials for which no sales tax was collected and the purchase of various assets and supplies for which no sales or use tax was paid.  Winthrop timely filed its application for abatement, which was deemed denied by operation of law, and timely filed its appeal with the Board.  Based on the foregoing, the Board found that it had jurisdiction over the subject appeals.

Mr. Joseph Venti testified on behalf of Winthrop.  Mr. Venti has been employed in the printing industry for thirty-five years and was the Executive Vice President for Winthrop at the time the appeals were filed with the Board.  Mr. Venti explained that the Winthrop’s printing process encompasses three stages: imaging, printing and fabricating. 

The process of imaging, the first step in Winthrop’s printing process, involves transforming an image or other material which a customer brings to Winthrop into a form suitable for reproduction and assembly into a finished printed product.  The imaging process begins when Winthrop’s customers supply Winthrop with data, generally on a floppy or high-density computer disk.  Winthrop first views the material supplied by its customer as it appears on the disk and then “lays out the image” or other material to be printed using a typesetter, film processors and color scanner.  By using this machinery, Winthrop manipulates the data into a format suitable for printing by specifying exactly where any text, graphics, image or other component is to appear in the finished product and ensuring that proper colors and tones are used in the printed image.  

According to Mr. Venti, a Winthrop employee uses the typesetter to manipulate the customer’s data in order to determine the margins, location of text and images on the printed product and even something as basic as the order of the pages in the finished product. 

Mr. Venti also explained that in order to produce a color image in its printed material, Winthrop uses a color scanner.  The scanner first separates the individual colors contained in the image provided to Winthrop by its customer into four basic colors: black, yellow, magenta and sienna.  By using the scanner, Winthrop adjusts the amount of each of the four basic colors which will be used to print the final image and produces four pieces of film, in each of the four basic colors, containing the image to be printed.  Winthrop uses the scanner to adjust the tone and shade of the final printed image by adjusting the amount of each of the four basic colors which will be used in the final printing process.

Once the typesetting and color scanning processes are complete, Winthrop uses a film processor to transfer and develop the film containing the image to be printed onto a piece of aluminum called a “plate.”  For printing a color image, four plates, each in one of the four basic colors, are produced.  The plates are then affixed to the printing press.  

Once the plates are affixed to the press, the image can be transferred to paper or other material.  This is the second or “printing” stage of Winthrop’s process.  In the case of a color image, the four plates print the same image on the same part of the final material so that the human eye sees a color image which is the result of the blending, according to Winthrop’s direction and control by use of the scanner and the film processor, of the four basic colors.

Once the printing process is complete, Winthrop performs the final stage of its process by fabricating the book, pamphlet or other final product ordered by its customer.  Because the machinery at issue in the first audit, the typesetter, color scanner, and film processors, are all used by Winthrop prior to the use of the printing press in the printing stage of the process, such machinery is typically referred to as “pre-press” machinery.

To the extent it is a finding of fact, the Board found that the typesetter, scanner and film processors covered by the Commissioner’s first assessment and at issue in docket numbers 201770 and 201771, are used to guide or measure a direct and immediate physical change upon the printed material to be sold, a function which is an integral and essential part of tuning, verifying or aligning the component parts of the printed material to be sold.  The Board found that Winthrop used the machinery at issue to guide and measure the printing process by determining the layout of the final printed product, including the placement of the various components of the final product and the color, tones and shades to be created in the final product.  Accordingly, as more fully discussed in the Opinion which follows, because the machinery was used to guide and measure the printed product to be sold, the Board determined that the purchase and use in Massachusetts of the machinery at issue was not subject to sales or use tax because it was “machinery used directly and exclusively in an industrial plant in the actual manufacture” of printed materials pursuant to G.L. c. 64H, § 6(s).  The Board therefore granted abatements in the amount of $4,948.25 in docket number 201770 and $30,349.75 in docket number 201771.

With respect to docket number 217153 involving the second audit of Winthrop covering the quarterly tax periods beginning January 1, 1990 and extending through December 1, 1992, it appears, according to the notice of intention to assess introduced as an exhibit in these appeals, that the original assessment resulting from the second audit was based on Winthrop’s failure to collect a sales tax on sales of printed materials to third parties and its failure to pay a sales or use tax on its purchase and use in Massachusetts of “pre-press supplies and fixed assets” as well as “administrative and operating supplies and fixed assets.”  At the hearing of these appeals, however, the parties stipulated that the amount at issue, $63,038.85, represented “tax on pre-press assets and expenses.”  It therefore appears that Winthrop agreed not to challenge the assessment of sales tax on its sales of printed materials to third parties, other than sales tax in the amount of $8,218.00 resulting from sales to Fidelity Investments which the Commissioner agreed should be abated.  

However, even if Winthrop did not intend to waive its claim with respect to the sales of printed materials to third parties, it failed to offer any proof in support of this claim.  The auditor who conducted the second audit testified that during the course of the audit, he requested that Winthrop produce resale or exempt use certificates for certain transactions.  The auditor reduced the amount of the proposed assessment upon Winthrop’s production of satisfactory certificates but Winthrop was unable to resolve what the auditor described as “problem certificates” relating to six of Winthrop’s customers.  Accordingly, the assessment reflected sales tax on transactions involving those six customers.  Winthrop failed to produce at the hearing of these appeals any certificates or other evidence which could support the abatement of sales tax for sales to those six customers.  Accordingly, to the extent that Winthrop has not waived its claim for abatement of sales tax on its sales to third parties, the Board found and ruled that Winthrop failed to meet its burden of proof regarding these sales.  The Board did, however, order abatement of sales tax in the amount of $8,218.00 resulting from sales to Fidelity Investments which the Commissioner agreed should be abated.

With respect to the remainder of the assessment resulting from the second audit, the Commissioner offered into evidence the audit file which included a computer printout, based on Winthrop’s invoices, reflecting the purchases which the auditor determined should be subject to use tax, including a short description of the item purchased, such as “desk top publishing system.”  The auditor also testified to the general nature of the items included in the assessment, including items such as “rubber bands, mylar, vinyl, pre-press supplies, laser print, photo strip film . . . pins, gears, film, tape, vacuum board, glass.”  As identified in the auditor’s computer printout, the auditor’s testimony, and the assessment summary which the parties agreed represented the amount of tax at issue in docket number 217153, the transactions at issue relate to the taxpayer’s purchase of what can be generally described as pre-press assets and supplies.

A part owner of Winthrop testified in support of its claim for abatement of the use tax assessed on Winthrop’s purchase of these pre-press assets and supplies.  His testimony constituted the only evidence offered by Winthrop in support of its abatement claim for the use tax assessed as a result of the second audit.  Winthrop’s evidence consisted of testimony, covering barely five pages of transcript, which was unclear, uncertain, and unpersuasive.  After testifying that most of the assessment “would probably be film,” the witness responded to the hearing officer’s attempt to determine whether the assessment was comprised of supplies and materials used during the pre-press process with: “Yeah, I believe so.” 

The witness’s testimony is replete with such uncertainty, as well as a lack of specificity as to what role the particular item in question played in the printing process.  For example, testimony such as: “[i]t sounds like it may be a replacement part for the Compugraphic typesetting system that was on the previous set of documents”; “I do not recognize the W. Oliver Tripp sharp shooter. I don’t know what that is.”; and “these all represent probably both hardware and software purchases for desktop publishing,” are too uncertain and unreliable to constitute substantial evidence of the items in question, their role in Winthrop’s printing process, or their qualification for exemption from the use tax.

Even when the witness sounds more certain, his testimony lacks specificity as to how Winthrop used the contested item.  For example, he testified that one item “goes with the $500,000 scanner that was previously discussed” and that another item “went with the $500,000 scanner.”  Although it is possible to draw an inference that this testimony means that the items were replacement parts for a scanner the Board determined was exempt from use tax, the witness nowhere testified that these items were replacement parts for the exempt scanner and it is at least as valid to draw an inference that the items were merely used in conjunction with, but not a replacement part for, the scanner.  The witness’s lack of specificity with respect to these items, together with his overall lack of certainty regarding the items covered by the assessment, makes his testimony unreliable and not credible.

In addition, Winthrop nowhere develops its theory, by brief, argument or otherwise, of how the contested items are exempt from the use tax, other than a generalized assertion that they are used “as part of the manufacturing process.”  For example, Winthrop advances no theory as to how lumber, nails, or a dark room door could be exempt from the use tax.  Winthrop’s failure to recognize that not all machinery and supplies used at any time during the manufacturing process qualify for a use tax exemption, but only those which meet the criteria set forth in G.L. c. 64H, §§ 6(r) and 6(s), was evident in its cursory and generalized presentation of evidence and resulted in its failure to meet its burden of proving that the assessment was invalid or excessive.

In order to qualify for exemption, materials such as film, developers and fixers, razor blades, various kinds of tape, and glass cleaner which are not “machinery” but which are used at some point in Winthrop’s manufacturing process must “become an ingredient or component part of [the] tangible personal property to be sold” or must be “consumed . . . in the actual manufacture of tangible personal property to be sold.”  G.L. c. 64H, § 6(r).  Winthrop failed to prove that any of the supply items were either consumed in the actual manufacture of its printed materials or were component parts of the printed materials. 

Accordingly, the Board found that Winthrop failed to prove that its purchases of: (1) “pre-press” assets included in the second assessment were machinery or replacement parts used in the actual manufacture of tangible personal property to be sold; or (2) pre-press supplies included in the second audit were materials or tools used in the actual manufacture of tangible personal property to be sold.  Accordingly, the Board granted an abatement in docket number 217153 for only that amount to which the parties stipulated arising from the sale of printed materials to Fidelity Investment but upheld the Commissioner’s second assessment in all other respects.

OPINION


The issue in the present appeals is whether Winthrop’s purchase of certain “pre-press” machinery and supplies which it used in the imaging phase of its printing business are exempt from sales and use taxes.


Retail sales of tangible personal property within the Commonwealth are subject to sales tax.  G.L. c. 64H, § 2.  In addition, the storage, use or other consumption within the Commonwealth of tangible personal property which is purchased for storage, use or consumption in the Commonwealth is subject to use tax.  G.L. c. 64I, § 2.  

The items of tangible personal property at issue in the present appeals fall into two general categories: “pre-press” machinery and replacement parts and “pre-press” materials.  Because the issue of exemption of each of these categories is governed by distinct statutory provisions, the Board analyzes each separately.

A.
PRE-PRESS MACHINERY AND REPLACEMENT PARTS

With respect to the machinery and replacement parts, which includes the typesetter, color scanner, and processors included in the first assessment, G.L. c. 64H, §  6(s) and G.L. c. 64I, § 7(b) 
 provide  an exemption from 

the  sales  and  use  tax  for  sales  of  “machinery,   or 

replacement parts thereof, used directly and exclusively ... in an industrial plant in the actual manufacture of tangible goods to be sold.” (emphasis added).

Section 6(s) goes on to provide “[f]or purposes of this paragraph” that: 

machinery shall be deemed to be used directly and exclusively in the actual manufacture, conversion or processing of tangible personal property to be sold only where such machinery is used solely during a manufacturing, conversion or processing operation to effect a direct and immediate physical change upon the tangible personal property to be sold; to guide or measure a direct and immediate physical change upon such property where such function is an integral and essential part of tuning, verifying or aligning the component parts of such property; or to test or measure such property where such function is an integral part of the production flow or function; used solely to store, transport, convey or handle such property during the manufacturing, converting, or processing operations heretofore specified; or used solely to place such property in the container, package or wrapping in which such property is normally sold to the ultimate consumer thereof.  (emphasis added).

  
Accordingly, under the facts of this appeal, the disputed machinery is exempt from use tax if either: (1) it effects a direct and immediate physical change on the printed materials to be sold; or (2) it guides or measures a direct and immediate physical change on such property where such function is an integral and essential part of tuning, verifying or aligning the component parts of the printed material to be sold.

In analyzing the reach of the exemption under § 6(s), it is important to recognize that the exemption was significantly narrowed by St. 1971, c. 555, § 45 to allow for the exemption only where the machinery is used in the “actual manufacture” of tangible personal property to be sold.  See Commissioner of Revenue v. Fashion Affiliates, Inc. 387 Mass. 543, 544 (1982).  Prior to the 1971 amendment, § 6(s) provided an exemption for “machinery ... used directly ... in an industrial plant in the process of the manufacture of tangible person property.”  St. 1967, c. 757, § 1 (emphasis added). The effect of the 1971 legislation was to “limit[] the broad construction” 
 previously given to § 6(s) which allowed for an exemption of machinery used in the manufacturing “process.”  Id. at 545 (1982).


In the present appeals, the Commissioner argued that the pre-press machinery used by Winthrop in the imaging phase of its printing business was not exempt from taxation because it was not used in the “actual manufacture” of the printed materials nor did it “effect a direct and immediate physical change” on the printed materials. 

In support of this argument, the Commissioner cited Commissioner of Revenue v. V.H. Blackinton, 420 Mass. 259, 262 (1995).  In Blackinton, the Court held that pollution control equipment affixed to the taxpayer’s manufacturing machinery did not qualify for the § 6(s) exemption because the equipment was not “used solely during a manufacturing, conversion or processing operation to effect a direct and immediate physical change upon the tangible personal property to be sold.”  Id. at 262.  

However, even if the Commissioner is correct in his argument that the disputed machinery does not effect a direct and immediate physical change on the printed material, the machinery can still be exempt under § 6(s) if it is used to “guide or measure” a direct and immediate physical change on the printed material.  See Fashion Affiliates, 387 Mass. 544, n. 1 (construing language added by 1971 legislation concerning alternative circumstances in which machinery will be “deemed to be used” in actual manufacturing).  

In Fashion Affiliates, the taxpayer used a series of machines attached to a computer in the manufacturing of dresses.  The Court described the function of the machines as follows:

The process begins with a dress pattern of a single size.  A pattern grader enters these dimensions into the system, which then automatically calculates the adjustments necessary to produce patterns of various dress sizes.  The system displays the pieces comprising a single dress size as images on a cathode-ray screen.  In this way, the operator can position them to achieve maximum use of the fabric, which usually comes in bolts one hundred yards long.  The result of the process is a marker, a long sheet of paper on which many pattern pieces are traced.  The marker is taken into the cutting room, spread onto a pile of fabric from the long bolts, and used to guide the cutting knife.  In the process, the marker is destroyed.  The pieces it defined are stitched together to make dresses.

Id. at 545.

The Board found Winthrop’s imaging process, where it uses the disputed machinery to manipulate and design the text, color and overall layout and appearance of the final printed material by creating printing plates used in the manufacturing process to be closely analogous to the creation of “markers” used by the taxpayer in Fashion Affiliates to manufacture dresses.  Significantly, the Supreme Judicial Court has also recognized the similarity between the printing process, not significantly different from Winthrop’s printing process, employed by a book publisher and the taxpayer’s activities in Fashion Affiliates: “[The printer’s] activity is similar to the dress cutting “markers” which we said were (albeit in the context of the sales and use tax) used “directly and exclusively” in the manufacture of dresses ... “  Commissioner of Revenue v. Houghton Mifflin Co. 423 Mass. 42, 49 (1996).

In the present appeals, the pre-press machinery operates to guide or measure a direct and immediate physical change to the printed material through the production of plates in the same way that the taxpayer in Fashion Affiliates used its machinery to guide or measure a direct and immediate change to the dress material through the production of markers.  See Fashion Affiliates, 387 Mass. at 546.  The Court also found it “immaterial” that the taxpayer’s machinery had no direct physical contact with the tangible personal property to be sold:

We think it immaterial that the Markamatic System provides guidance and measurement through the production of markers.  The physical change must be immediate and direct, as it is.  The definition does not require that the machinery’s guidance or measurement be direct or immediate in the sense of physical contact.

Id.  See also Associated Testing Laboratories, Inc. v. Commissioner of Revenue, 429 Mass. 628, 631 (1999).


Similarly, in Augat, Inc. v. Commissioner of Revenue, 3 Mass. App. Tax Bd. Rep. 100 (1983), the Board granted an exemption for a taxpayer’s computer-aided graphic design (“CAD”) system used to design and manufacture electronic circuit boards.  In Augat, the taxpayer inputted information supplied by its customers into the CAD system.  Id. at 101.  Using this customer-supplied information, the taxpayer performed an “imaging” process where the layout of the circuit board to be manufactured was finalized and a photographic image of the final design was developed onto the circuit board.  Id. The image was used to guide the etching, soldering and final assembly of the circuit board.  Id. at 102.


The Board found that although the CAD system did not itself “effect a direct and immediate physical change” upon the property to be sold it was nevertheless exempt because it was used to “guide and direct physical changes to the boards such as etching and plating.”  Id. at 104.  In addition, the Board, relying on Fashion Affiliates, held that although the “physical changes upon the [property] must be immediate and direct . . . the statute does not require that the machinery’s guidance or measurement be direct or immediate in the sense of physical contact.”  Id.  See also, Associated Testing, 429 Mass. at 631.   

In the present appeals, the Board found that Winthrop’s typesetter, scanner and film processors, like the Markamatic System in Fashion Affiliates and the CAD system in Augat, were used “solely during a manufacturing ... operation ... to guide or measure a direct and immediate physical change upon ... property where such function is an integral and essential part of tuning, verifying or aligning the component parts of such property.”  G.L. c. 64H, § 6(s).  Accordingly, the Board granted abatements in docket numbers 201770 and 201771.

With respect to the “pre-press assets” contained in the second audit and appealed in docket number 217153, the Board found that Winthrop fell far short of meeting its burden of proving that it was entitled to an abatement.  The burden of proof is on the taxpayer to prove that it is entitled to an abatement.  See, e.g., William Rodman & Sons, Inc. v. State Tax Commission, 373 Mass. 606, 610 (1977); Stone v. State Tax Commission, 363 Mass. 64, 65-66 (1973); Commissioner of Corp. & Tax. v. Filoon, 310 Mass. 374, 376 (1941); Staples v. Commissioner of Corp. & Tax., 305 Mass. 20, 26 (1940).  In the absence of substantial, credible evidence establishing that the subject assessment was excessive in amount or illegal, the assessment is presumed to be correct.  Pippins, Inc. v. Commissioner of Revenue, 1997 A.T.B. Adv. Sh. 444 (Docket No. 203199, May 21, 1997), aff’d 44 Mass. Adv. Sh. 1108 (1988). 

"The credibility of witnesses, the weight of the evidence, and inferences to be drawn from the evidence are matters for the board."  Cummington School of the Arts, Inc. v. Assessors of Cummington, 373 Mass. 597, 605 (1977).  In the present appeals, Winthrop’s witness was unable to identify many of the “pre-press assets” included in the assessment or describe their role in Winthrop’s printing process, rendering his testimony unreliable and lacking in probative force.  It may well be that, with a proper foundation in the record, items described as “desk top publishing system” and those which the witness testified “went with” an exempt machine could qualify as exempt machinery or replacement parts under § 6(s).  However, on the present record, such a finding would be based on the Board’s speculation, and not on substantial credible evidence.  See, e.g., New Boston Garden Corp. v. Assessors of Boston, 383 Mass. 456 (1981).  Accordingly, the Board held that Winthrop met its burden of proving entitlement to an abatement of the use tax under § 6(s) only with respect to the typesetter, scanner and film processors included in the first assessment and did not meet its burden with respect to any “pre-press assets” which were included in the second assessment.

B.
PRE-PRESS MATERIALS

Also at issue in docket number 217153 are pre-press supplies and materials used by Winthrop during the imaging phase of its manufacturing process which were included in the second assessment at issue in these appeals.  Included in the second assessment were items such as film, bulbs, developers and fixers, gears and rollers
, various types of tape, glass cleaner, rubber bands, mylar, vinyl, laser print, pins, vacuum board, and a general category titled “pre-press supplies.”  With the exception of film and the developers and fixers used to develop the film, whose role in the process of creating plates was sufficiently described by testimony, Winthrop failed to offer testimony or other evidence to establish the role of these materials in the printing process.  Accordingly, on that ground alone, Winthrop failed to meet its burden of proving its entitlement to an abatement of the use tax assessed in the second audit.  However, even if Winthrop had shown that these materials, like  the  film  which Winthrop used, were 

materials used in its pre-press imaging process, Winthrop would still not be entitled to an abatement of use tax assessed with respect to the purchase of these materials.

Section 6(r) provides an exemption for:

Sales of materials, tools and fuel, or any substitute therefor, which become an ingredient or component part of tangible personal property to be sold or which are consumed and used directly and exclusively in . . .  an industrial plant in the actual manufacture of tangible personal property to be sold.  (emphasis added).

  
The same 1971 legislation which amended § 6(s) to require that machinery be used “directly and exclusively” in the “actual manufacture” of tangible personal property, also amended § 6(r).  See St. 1971 c. 555, § 45.  As it did for § 6(s), the 1971 legislation amended § 6(r) by requiring that the purchased item be used in the “actual manufacture” of tangible personal property rather than merely in the “process” of manufacturing.  

Significantly, however, the 1971 amendment to § 6(r) did not contain the language of the amended § 6(s) concerning the circumstances under which machinery will be “deemed to be used directly and exclusively in the actual manufacture” of tangible personal property.  Not only are those circumstances, including “guiding or measuring” or “testing,” absent from the amended § 6(r), but the amended § 6(s) specifically provides that the circumstances constituting a deemed use in actual manufacture apply only “[f]or purposes of this paragraph.”  

Accordingly, the Board ruled that the explicit language of § 6(r)and § 6(s), together with the clear legislative intent evident from the 1971 amendment which limited the “deemed to be used in actual manufacture” circumstances to the machinery exemption under § 6(s), compels the conclusion that materials, tools and fuel must be consumed or used in the “actual manufacture” of tangible personal property to be sold in order to be exempt under § 6(r) and that the circumstances constituting a deemed use in actual manufacture under § 6(s) do not apply to materials, tools and fuel under § 6(r).

This conclusion is supported by the analysis of the 1971 legislation in Houghton Mifflin v. State Tax Commission, 373 Mass. 772 (1977) in which the Court observed:

Statute 1971, c. 555, § 45, amended § 6 (r), effective as to sales on and after August 1, 1971 (St. 1971, c. 555, § 67), to require that the material be consumed and used “in the actual manufacture” of the property to be sold.  Houghton makes no claim that § 6(r) exempts reproduction proofs, sold after August 1, 1971.  This concession seems sound.  One could infer that the 1971 amendment of § 6(r), to exempt only materials used in the actual manufacture of the product to be sold, was a response to our decision in Courier Citizen Co. v. Commissioner of Corps. & Taxation, 358 Mass. 563 (1971).  If this inference is correct, the amendment would represent an attempt to tax materials which are consumed and used in the process of printing (such as reproduction proofs) unless those materials are consumed and used in the actual printing (ink and paper, for example).  The result of such a change is to impose a sales tax on numerous products used in the manufacturing process.  That tax will be reflected in the cost of the item manufactured and in turn in the item’s retail sales price on which another sales tax will be computed.

Id. at 776, n.5.  See also Rule Industries v. Commissioner of Revenue, 23 Mass. App. Tax Bd. Rep. 41, 46-48 (1997)(protective clothing, found to be consumable items with a short life and “absolutely necessary to the manufacturing process” of taxpayer’s products, not entitled to exemption under §6(r) because clothing did not become an ingredient or component part of tangible personal property to be sold, and was not consumed and used directly and exclusively in the actual manufacture of taxpayer’s products).

The materials and supplies included in the second assessment were used during the pre-press, imaging phase of Winthrop’s printing process.  Accordingly, although they may well have been used as part of the process of guiding or measuring a direct and immediate physical change on the property if used in conjunction with the machinery found by the Board to be exempt under § 6(s), the materials and supplies were not shown to be used directly in the actual manufacture of Winthrop’s final printed product to be sold to its customers.  Accordingly, the Board ruled that Winthrop was not entitled to an abatement of use tax assessed on its purchases of materials and supplies included in the second assessment.  

C.
SALES TO THIRD PARTIES

The second assessment at issue also included additional sales tax assessed on Winthrop’s sales to third parties. Sales by a vendor are presumed to be sales subject to tax unless the vendor takes in good faith from its purchaser a certificate to the effect that the property is purchased for resale or for an exempt use. G.L. c. 64H, § 8.  The resale or exempt use certificate relieves the vendor of the burden of proving that a sale of tangible personal property was a retail sale subject to sales tax.  G.L. c. 64H, §§ 8(b) and 8(f). 

During the course of the audit, the auditor requested that Winthrop produce valid resale certificates in the form provided for under G.L. c. 64H, § 8.  The auditor adjusted the proposed assessment a number of times based on his receipt from Winthrop of valid resale certificates for a number of transactions.  However, Winthrop failed to provide valid certificates for a number of transactions and the tax resulting from those sales was included in the second assessment.  

At the hearing of these appeals, the parties agreed that certain sales to Fidelity Investments were not subject to tax.  The parties agreed that an abatement should be granted for sales tax in the amount of $8,218.00 based on the sales tax on sales to Fidelity Investments which was included in the second assessment.  Accordingly, the Board’s decision in docket number 217153, which was an appeal of the second assessment, reflected an abatement of $8,218.00.  However, because Winthrop offered no evidence or argument that the sales tax assessed on other sales to third parties should be abated, and because the Board ruled that the Commissioner’s assessment of use tax on Winthrop’s purchases of pre-press assets and supplies included in the second assessment was proper, the abatement in docket number 217153 was limited to the amount of tax stipulated by the parties to have resulted from the sales tax on sales to Fidelity Investments. 

Accordingly, the Board issued a decision for Winthrop in all three appeals and granted abatements for the use tax assessed on the typesetter, scanner and film processors in docket numbers 201770 and 201771 and an abatement of sales tax in the amount agreed to by the parties in docket number 217153.
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� G.L. c. 64I, § 7(b) provides an exemption from use tax for sales which are exempt from the sales tax under G.L. c. 64H.  Accordingly, Winthrop’s qualification for use tax exemptions for its purchases of the disputed items of machinery, replacement parts, materials and tools is governed by the sales tax exemptions under G.L. c. 64H §§ 6(r) and 6(s).


� By St. 2000, c. 159, §§ 131, the Legislature added a new exemption, G.L. c. 64H, § 6 (ss), which has now broadened the exemption for pre-press machinery and pre-press “items” used in the manufacturer of printed materials by providing an exemption for: “[s]ales of machinery and equipment, if its operation, function or purpose is an integral or essential part of a continuous production flow or process of manufacturing printed material to be sold and such machinery and equipment is used exclusively for that purpose; and sales of prepress items which are used exclusively as part of a continuous production flow or process of manufacturing printed material to be sold.”  The 2000 amendment is not applicable to the present appeals.


� Items such as bulbs, gears and rollers could also conceivable be replacement parts for machinery. Winthrop failed to establish by testimony or other evidence, or even to articulate in its pleadings or brief, the role of these items in Winthrop’s printing process or its theory for exemption of these items under either § 6(r) or § 6(s).  Given this failure, and in addition to the reasons stated in this section of the Opinion, the Board ruled that Winthrop failed to meet its burden of proving its entitlement to an abatement with respect to these items. 
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