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SUMMARY OF DECISION
The Massachusetts Teachers’ Retirement System properly determined that the Petitioner was ineligible to purchase creditable service under for her employment as a teacher at a nonpublic school that served students with special needs. The Petitioner was unable to prove that all of the students she taught were funded “in part or in full by the commonwealth.” G.L. c. 32, § 4(1)(p).
DECISION


Pursuant to M.G.L. c. 32,  § 16(4), the Petitioner, Barbara Wolfson, appealed the February 28, 2012 decision of the Respondent, Massachusetts Teachers’ Retirement Board, denying her request to purchase creditable service for the period of June 1, 1980 until April 30, 1986.  (Exhibit 1.)  On March 7, 2012, Ms. Wolfson filed a timely appeal with the Division of Administrative Law Appeals (DALA).  
A hearing was held at DALA on December 1, 2015.  Ms. Wolfson testified on her own behalf. I marked the Petitioner’s Pre-hearing Memorandum “A” for identification and the Respondent’s Pre-Hearing Memorandum “B” for identification.  I admitted Exhibits 1 – 10 into evidence. I admitted Ms. Wolfson’s DALA appeal as Exhibit 11. The hearing was digitally recorded.  The Petitioner submitted her post-hearing brief on February 1, 2016. The Respondent submitted its post-hearing brief on February 3, 2016, whereupon the administrative record closed.
FINDINGS OF FACT

Based on the documents admitted into evidence and the testimony presented at the hearing, I make the following findings of fact:

1. Barbara Wolfson is an active member of the Massachusetts Teachers’ Retirement System, working as an Academic Center Coordinator in the Wayland Public Schools.  She graduated from the University of Massachusetts, Amherst, and was certified in Elementary Education, Grades K-8, in 1977. She received her master’s degree in education from Lesley College and her certification in Moderate Special Needs in 1980. (Exhibit 3; Testimony of Wolfson.) 

2. Harbor Schools, Inc. (Harbor Schools) was a 12-month per year, 24-hour special education program pursuant to 603 CMR 18.00 and 28.09, and was located at 28 Rolfes Lane in Newbury, MA. Harbor Schools had a capacity for 75 students at their sites in Newbury and Merrimac; 33 girls and 42 boys, ranging in age from 13 to 18. There were four units within the Harbor Schools campus. The school is no longer in operation.   (Exhibit 10.)

3. The Harbor Schools Children’s Unit was licensed by the Commonwealth of Massachusetts to provide programming for 24 emotionally disturbed girls and boys between the ages of 8 to 12. The Unit was a therapeutic setting, and its mission was to eventually return the students to their homes. Students were funded by the Massachusetts Department of Education, the local education agencies or the sending cities and towns.  (Exhibits 4 and 10; Testimony of Wolfson.)

4. Ms. Wolfson worked at the Children’s Unit as a special education head teacher and language arts teacher from June 1, 1980 until April 30, 1986. (Exhibits 1 and 5.)

5. Ms. Wolfson was responsible for overseeing the education instruction and planning of each student in the Children’s Unit facility. She developed individual educational plans (IEPs) for each student and routinely chaired IEP and family meetings.  (Testimony of Wolfson.)

6. Ms. Wolfson reported to Rhonda Page, the Director of Special Education. During Ms. Wolfson’s tenure, other management at Harbor Schools included Arthur C. D. DiMauro, the Executive Director and Alexander Rutherford, the Program Director.  (Exhibits 1, 4, 5 and 6.)

7. After Ms. Wolfson became a member of the MTRS, she sought credit for her service at the Children’s Unit.  On March 30, 2011, Ms. Wolfson filed a request to purchase creditable service for her nonpublic school service.  (Exhibit 7.)

8. In a letter dated December 19, 2011, the Board sent Ms. Wolfson a list of questions, requesting further information about her service.
  The Board sent identical questions to Mr. DiMauri, also on December 19, 2011.  (Exhibits 7 and 8.) 

9. Mr. DiMauri responded to Maryruth Capite via electronic mail on January 3, 2012. He stated that Harbor Schools was a chapter 766 approved school, with students referred by Massachusetts public school districts, Massachusetts state agencies, New Hampshire public school districts and New Hampshire state agencies. 90% of the students were funded by Massachusetts public schools and state agencies. The remaining 10% of students were funded by out of state agencies.  (Exhibit 8.)

10. On January 6, 2012, Ms. Wolfson responded that the students were referred by:

Massachusetts public school districts, Massachusetts state agencies (Department of Social Services and Department of Youth Services), New Hampshire public school districts and state agencies. Tuition was often cost shared between the Commonwealth and the student’s school district and/or the referring agencies. In all of the cases, tuition was paid the by referring agencies. ...

Tuition for students from Massachusetts (approximately 90% of the student population) was funded by the Commonwealth of Massachusetts public schools and state agencies. There were not any private pay students. Approximately 10% of the population was funded by out of state agencies. 

There were no retirement plans in place during my years at The Harbor School. 

(Exhibit 7.)

11. On February 2, 2012, Ms. Capite wrote Mr. DiMauri to clarify whether all of Ms. Wolfson’s students were from Massachusetts. Mr. DiMauri responded no, 10% of the students were referred by out-of-state agencies.  (Exhibit 8.)

12. On February 28, 2012, the Board denied Ms. Wolfson’s application, citing that not all students at Harbor Schools were at least partially funded by the Commonwealth, and that the school accepted students from out of state.  (Exhibit 2.) 

13. On March 7, 2012, Ms. Wolfson appealed the Board’s decision to DALA.  (Exhibit 3.)
14. On October 29, 2015, MTRS contacted Mr. DiMauri to clarify whether the out of state population at the Children’s Unit was different from the 90:10 Massachusetts/New Hampshire ratio in the other Harbor Schools programs. Mr. Di Mauri responded that in all of the Harbor Schools programs, 90% of the students were funded by Massachusetts cities and towns.  (Exhibit 9.)

CONCLUSION AND ORDER

After careful consideration of the evidence presented in this case, the decision of the Massachusetts Teachers’ Retirement System denying Ms. Wolfson’s request to purchase creditable service is affirmed. She is not eligible purchase the service because the tuition of her students funded “in part or in full by the commonwealth.”
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Creditable service is defined by G.L. c. 32, § 1 as “all membership service, prior service and other service for which credit is allowable to any member under the provisions of sections one to twenty-eight inclusive.” Generally, teachers accumulate creditable service by working in public schools in Massachusetts, which is counted as membership service under chapter 32. One form of “other service” that can qualify as creditable service is teaching in a Massachusetts non-public school that serves students with special needs. Eligibility to purchase creditable service for employment at a non-public school for students with special needs depends on whether one meets the requirements of G.L. c. 32, s. 
4(1)(p

), which states, in relevant part:  
 Any member of a contributory retirement system who is engaged in a teaching position ... and who was previously engaged in teaching pupils in any non-public school in the commonwealth, if the tuition of all such pupils taught was financed in part or in full by the commonwealth may, before the date any retirement allowance becomes effective for him, establish such service as creditable service ... provided that no credit shall be allowed and no payment made for any service for which the member shall be entitled to receive a retirement allowance, annuity or pension from any other source.  
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The Harbor Schools are now closed and there is no access to employer records. In order to qualify for creditable service at a non-public school, Ms. Shields must demonstrate that “the tuition of all such pupils taught was financed in part or in full by the commonwealth.” G.L. c. 32, § 4(l)(p). Harbor Schools served students from Massachusetts and New Hampshire. The only students relevant here are those who Ms. Wolfson taught. Fraser v. Massachusetts Teachers' Retirement Sys., CR- 04-789 (CRAB 2008) (“As we read the statute, ‘such pupils taught’ refers back to pupils taught by the person ‘who was previously engaged in teaching pupils.’”) 

Ms. Wolfson submitted letters from the former management her appeal to the Board. Ms. Wolfson submitted a March 19, 2011 letter from Mr. DiMauri, the former Director of Special Education, which verified her employment at Harbor Schools. The March 19, 2011 letter did not address the issue of the Harbor Schools students’ residency. 
The Board contacted both Ms. Wolfson and Mr. DiMauri on December 19, 2011, sending them similar questions, including questions about the composition of the Harbor Schools student body. On January 3, 2012, Mr. DiMauri responded that 90% of the students were funded by the Commonwealth’s public schools and agencies. The remaining 10% were funded by out-of-state agencies. 
On January 6, 2012, Ms. Wolfson responded to the Board that 90% of the students were funded by the Commonwealth, and 10% were funded by New Hampshire.  

On February 2, 2012, the Board asked Mr. DiMauri to clarify the composition of the student body for Harbor School as a whole in comparison to the Children’s Unit during 1980-1986. He responded that the ratio of 90% Massachusetts students to 10% out of state students was the same both for the entire student body and the Children’s Unit. 
Based upon the corroborating responses of Ms. Wolfson and Mr. DiMauri, the Board denied Ms. Wolfson’s application on February 28, 2012. On March 7, 2012, Ms. Wolfson filed her appeal at DALA.

Before the December 1, 2015 DALA hearing, the Board contacted Mr. DiMauri on October 29, 2015. Mr. DiMauri verified again that 90% of the students served at Harbor Schools were from Massachusetts, and 10% were from out of state. 

As part of her appeal at DALA, Ms. Wolfson submitted letters from other former management at Harbor Schools: Alexander Rutherford, the Program Director, and Rhonda Page, the Director of Special Education. Mr. Rutherford was Harbor Schools Program Director for twenty-two years. In his November 14, 2014 letter to the Board, he also wrote that during Ms. Wolfson’s six years at Harbor Schools, all of the students fully funded by agencies of the Commonwealth of Massachusetts. Ms. Page served as the Harbor Schools Director of Special Education for twelve years. In her September 11, 2015 letter to the Board, Ms. Page wrote that throughout Ms. Wolfson’s tenure, all of the students were fully funded by agencies of the Commonwealth of Massachusetts. 
Ms. Wolfson testified at DALA regarding her knowledge of how the Harbor Schools students’ tuition was funded. She testified that she specifically remembered that all of her twelve students were from Massachusetts, and thus funded by the Commonwealth. She said that she did not recall making a home visit out of state. Furthermore, Ms. Wolfson testified that no records are available from the time in question because Harbor Schools has since closed, and the relevant records were not kept. 
Ms. Wolfson’s credibility was undermined because her sworn testimony was contrary to her January 6, 2012 written responses to the Board, which were submitted three years earlier. Ms. Wolfson’s written responses to the Board corroborated the contemporaneous statements submitted by Mr. DiMauri, a disinterested witness, on January 3, 2012. Mr. DiMauri confirmed those statements when contacted by the Board on February 2, 2012 as to whether the ratio of the students at the Children’s Unit differed from the entire Harbor Schools body. Mr. DiMauri verified those statements again on October 29, 2015. The two letters offered by Mr. Rutherford and Ms. Page could not overcome this credibility problem. 
Ms. Wolfson’s testimony is not enough to prove by a preponderance of the evidence that her students were funded “in part or in full by the commonwealth.” G.L. c. 32, s. 4(l)(p); see also Harvey v. Massachusetts Teachers’ Retirement Sys., CR-07-438 (DALA 2011) (uncorroborated testimony not enough to prove employment); Baxter v. Essex Reg'l Retirement Bd., CR-07- 182 (DALA 2010) (uncorroborated testimony that call firefighter performed duty on three quarters of a town's fire incidents not sufficiently reliable to prove that he was “assigned to and performed duty” on any specific day or days, as required by s. 4(2)(b)). See generally Shields v. MTRS (CRAB 2011). 
Ms. Wolfson testified that her students were all funded by the Commonwealth, in contradiction of her January 6, 2012 response to the Board. In that written response, Ms. Wolfson admitted that 10% of students were referred by New Hampshire public schools and state agencies. Her statements to the Board took place three years before the hearing, when her memory of the events may have been more clear. 
In conclusion, MTRS properly determined that Ms. Wolfson was not eligible to purchase creditable service for her employment at Harbor Schools, a non-public school, because she did not prove by a preponderance of the evidence that her students were funded “in part or in whole by the commonwealth.” MTRS’s decision is therefore affirmed. 

SO ORDERED.
DIVISION OF ADMINISTRATIVE LAW APPEALS

___________________________________________

Angela McConney Scheepers
Administrative Magistrate

DATED:  
� 	The Board asked Ms. Wolfson:





If you could explain in detail which specific program under the Harbor Schools you were employed at and what their mission was.


What role did you play during your tenure?


Where were your students from, how were they referred to the program and how was their tuition paid? (from what sources)


Were all the students tuition partially or fully funded by the Commonwealth of Massachusetts?


Were there any private pay students or Out of State students?


Were there any other retirement plans in place at the time? If yes, were you eligible to receive a retirement benefit through the Harbor Schools? 





(Exhibit 7.)
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