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RECOMMENDED FINAL DECISION
INTRODUCTION

In this appeal, the Petitioner Agnes Keenan, through her son and representative, Richard Keenan (“Richard”), challenges a Superseding Order of Conditions (“SOC”) that the Northeast Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to the Applicant Wollaston Golf Club, Inc. on August 7, 2014 pursuant to the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 (“MWPA”), and the Wetlands Regulations, 310 CMR 10.00 et seq. (“the Wetlands Regulations”).  The SOC affirmed the Town of Milton Conservation Commission’s (“MCC”) earlier approval of work that the Applicant desires to perform at its golf course at 999 Randolph Avenue in Milton, Massachusetts (“the proposed Project”).  Specifically, the SOC authorized the extension of certain existing cart paths, construction of a bridge, restoration of eroded turf, burial of utilities in existing driveways, and removal of trees.  The SOC determined that the proposed Project would impact four wetlands areas: (1) Bordering Vegetated Wetlands (“BVW”); (2) Bordering Land Subject to Flooding (“BLSF”); (3) Riverfront Area (“RFA”); and (4) Bank to a pond and stream, but that the proposed Project could be and was conditioned to protect these wetlands areas.
Currently pending are the Applicant’s and the Department’s respective motions to dismiss the Petitioner’s appeal for lack of standing and failure to state a claim upon which relief can be granted.  As discussed below, these motions have merit and the Petitioner has failed to properly respond to them.  Instead, the Petitioner has engaged in dilatory actions to delay final resolution of the appeal, including making material misrepresentations and failing to comply with my September 17, 2014 Order directing her to file an Amended Appeal Notice comporting with pleading requirements.  Accordingly, I recommend that the Department’s Commissioner issue a Final Decision granting the Applicant’s and the Department’s motions to dismiss this appeal and affirming the SOC.    
DISCUSSION

I.
THE JURISDICTIONAL REQUIREMENT OF STANDING

“Standing to bring an administrative appeal challenging Department action is a jurisdictional prerequisite to maintenance of the appeal, and, as such, it may be raised as an issue any time by any party or the Presiding Officer.”  In the Matter of Norman Rankow, OADR Docket No. WET-2012-029, Recommended Final Decision (August 6, 2013), 2013 MA ENV LEXIS 45, at 25-26, adopted as Final Decision (August 12, 2013), 2013 MA ENV LEXIS 79.  In a Wetlands Permit Appeal, as is the case here, an individual party challenging an SOC (“the appellant or petitioner”) is required to file an Appeal Notice setting forth sufficient facts demonstrating the party’s standing to appeal the SOC as “a person aggrieved” within the meaning of 310 CMR 10.04.  See 310 CMR 10.05(7)(j)2.b.iii.
  The Appeal Notice must also contain:

a clear and concise statement of the alleged errors contained in the [SOC] and how each alleged error is inconsistent with [the Wetlands Regulations] and does not contribute to the protection of the interests identified in the [MWPA], including reference to the statutory or regulatory provisions the [appellant] alleges has been violated by the [SOC], and the relief sought, including specific changes desired in the [SOC].

310 CMR 10.05(7)(j)2.b.v.  These requirements must be followed by an individual party filing an appeal regardless of whether or not he or she is represented by counsel.
  

The provisions of 310 CMR 10.04 define “person aggrieved” as:

any person who because of an act or failure to act by the issuing authority may

suffer an injury in fact which is different either in kind or magnitude from that suffered by the general public and which is within the scope of the interests identified in [MWPA]. . . .

310 CMR 10.04.  “A ‘person aggrieved’ as that term is used in the MWPA must assert ‘a

plausible claim of a definite violation of a private right, a private property interest, or a private legal interest. . . . Of particular importance, the right or interest asserted must be one that the statute . . . intends to protect.’”  In the Matter of Ronald and Lois Enos, OADR Docket No. WET-2012-019, 2013 MA ENV LEXIS 21, at 16-17, adopted as Final Decision, 2013 MA ENV LEXIS 20; Rankow, supra, 2013 MA ENV LEXIS 45, at 26-27;  In the Matter of Town of Southbridge Department of Public Works, OADR Docket No. WET-2009-022, Recommended Final Decision, at p. 4 (September 18, 2009), adopted as Final Decision (October 14, 2009); In the Matter of Onset Bay Marina, OADR Docket No. 2007-074, Recommended Final Decision (January 30, 2009), 16 DEPR 48, 50 (2009), adopted as Final Decision (April 1, 2009); Compare, Standerwick v. Zoning Board of Appeals of Andover, 447 Mass. 20, 27-28  (2006) (definition of “person aggrieved” under G.L. c. 40B).  
A Wetlands Permit Appeal lacking an Appeal Notice containing sufficient facts demonstrating the appellant’s standing to appeal as an “aggrieved person” within the meaning of 310 CMR 10.04 is subject to dismissal for lack of jurisdiction pursuant to 310 CMR 1.01(11)(d)(1) and/or for failure to state a claim upon which relief can be granted pursuant to 310 CMR 1.01(11)(d)(2).  In the Matter of Chris Stasinos, OADR Docket No. 2011-035, Recommended Final Decision (December 5, 2011), 2011 MA ENV LEXIS 137, at 4, adopted as Final Decision (December 28, 2011), 2011 MA ENV LEXIS 136 (motion for lack of jurisdiction in any appeal can be brought pursuant to 310 CMR 1.01(11)(d)(1) and/or 11(d)(2)).  “In deciding [either] motion, the Presiding Officer shall assume all the facts alleged in the [appellant’s Appeal Notice] to be true,” but “[the] assumption shall not apply to any conclusions of law” alleged in the Appeal Notice.  Id.  This is the same standard applied by Massachusetts courts in civil cases when reviewing challenges to court pleadings based upon the court’s lack of subject matter jurisdiction under Mass. R. Civ. P. 12(b)(1) (“Rule 12(b)(1)”), or based upon a failure to state a claim upon which relief can be granted under Mass. R. Civ. P. 12(b)(6) (“Rule 12(b)(6)”).  Stasinos, supra, 2011 MA ENV LEXIS 137, at 4; See Ginther v. Commissioner of Insurance, 427 Mass. 319, 322 (1998) (defendant may challenge subject matter jurisdiction “by bringing a motion to dismiss under [Rule 12(b)(1) or 12(b)(6)], [and] we accept the factual allegations in the plaintiffs’ complaint, as well as any favorable inferences reasonably drawn from them, as true”); Schaer v. Brandeis University, 432 Mass. 474, 477-78 (2000) (“In evaluating a rule 12 (b)(6) motion, we . . . accept [the plaintiff's] factual allegations as true[,] [but] we do not accept legal conclusions cast in the form of factual allegations”).

II.
THE STANDARD FOR DISMISSAL OF APPEALS PURSUANT TO 310 CMR
1.01(e) AND 310 CMR 1.01(11)(a)2.f
The Adjudicatory Proceeding Rules at 310 CMR 1.01(10)(e), which govern resolution of all administrative appeals before the Office of Appeals and Dispute Resolution (“OADR”), authorize the dismissal of an administrative appeal under various circumstances, including where “a party fails to file documents as required, respond to notices, correspondence or motions, [and] comply with orders issued and schedules established in orders . . . .”  Dismissal of an appeal is also appropriate where the appellant fails to prosecute its appeal, engages in conduct evidencing an intent not to proceed with the appeal or to delay the appeal’s resolution, or “fails to comply with any of the requirements set forth in 310 CMR 1.01.”  310 CMR 1.01(10).
  One of the requirements of 310 CMR 1.01 is the Certification requirement of 310 CMR 1.01(4)(b) mandating that “[all] [p]apers filed [in an appeal] shall be signed and dated by the party on whose behalf the filing is made or by the party's authorized representative,” 
 and that “[the] signature . . . constitute[s] a certification that the signer has read the document and believes the content of the document is true and accurate, and that the document is not interposed for delay.”  310 CMR 1.01(4)(b).  Hence, if documents are filed by an appellant in an administrative appeal that contain intentional, material misrepresentations, these actions warrant dismissal of the appeal pursuant to 310 CMR 1.01(10)(e).  

In addition to the dismissal authority conferred by 310 CMR 1.01(10)(e), under 310 CMR 1.01(11)(a)2.f, a “Presiding Officer may [also] summarily dismiss [an appeal] sua sponte,” when the appellant fails to prosecute the appeal or fails to comply with an order issued by the Presiding Officer.  For the same reasons, the Presiding Officer may also dismiss an appeal pursuant to the Officer’s appellate pre-screening authority under 310 CMR 1.01(5)(a)15 which authorizes the Officer to “issu[e] orders to parties, including without limitation, ordering parties to show cause, ordering parties to prosecute their appeal by attending prescreening conferences and ordering parties to provide more definite statements in support of their positions.”  

III.
THE PETITIONER’S APPEAL SHOULD BE DISMISSED DUE TO THE

PETITIONER’S: (1) LACK OF STANDING, (2) FAILURE TO STATE A CLAIM UPON WHICH RELIEF CAN BE GRANTED, AND (3) DILATORY ACTIONS  THAT HAVE DELAYED FINAL RESOLUTION OF THIS APPEAL. 
A.
The Petitioner’s Appeal Notice Fails to Demonstrate Standing and State a
Claim Upon Which Relief Can Be Granted.
The Petitioner filed this appeal of the SOC on August 21, 2014.  Her Appeal Notice failed to satisfy the pleading requirements of 310 CMR 10.05(7)(j)2.b.iii and 2.b.v discussed above because it made only the following vague allegations: that she was aggrieved by the SOC; that the SOC failed to conform to the Wetlands Regulations, specifically regarding wildlife habitat; that the proposed Project would cause flooding of her property; that the Applicant had improperly denied access to its golf course to her representative, Richard; and that the participation of an MCC member who had voted with other members to approve the proposed Project was questionable, warranting a joint investigation by the Department and the Attorney General’s Office.


 As a result of the pleading deficiencies of the Petitioner’s Appeal Notice, both the Applicant and the Department moved to dismiss the Petitioner’s appeal for lack of standing and failure to state a claim upon which relief could be granted.  See Applicant’s Motion to Dismiss (September 5, 2014); Department’s Response to Applicant’s Motion to Dismiss (September 16, 2014).  The Applicant supported its Motion to Dismiss with the Affidavit of Kelly Cardoza (“Ms. Cardoza”), the principal of the Applicant’s environmental consultant, Avalon Consulting Group, LLC.
  Ms. Cardoza stated that the Petitioner’s property would not be impacted by the proposed Project because the Project work would be performed either distant or upgradient from the Petitioner’s property.  Ms. Cardoza’s Affidavit, ¶¶ 9-22.
  Ms. Cardoza’s position was corroborated by an Affidavit from Gary Bogue (“Mr. Bogue”), a Wetlands expert in the Department’s Northeast Regional Office who had reviewed the Petitioner’s SOC request.  Mr. Bogue’s Affidavit, ¶ 7.
 
B.
The Petitioner Failed to File an Amended Appeal Notice and Engaged in Other Dilatory Actions that Delayed Final Resolution of this Appeal.
In response to the Applicant’s and the Department’s motions to dismiss, on September
17, 2014 I issued an Order pursuant to my authority under 310 CMR 1.01(5)(a)15d
 directing the Petitioner to file with OADR within 14 days thereafter: by October 1, 2014, an Amended Appeal Notice that: 

(1) set forth sufficient written facts demonstrating her standing to appeal the SOC as “a person aggrieved” within the meaning of 310 CMR 10.04; and

(2) contained “a clear and concise statement of the alleged errors” purportedly committed by the Department in issuing the SOC “and how each alleged error is inconsistent with [the Wetlands Regulations] and does not contribute to the protection of the interests identified in the [MWPA], including reference to the statutory or regulatory provisions” that the Department purportedly violated.

See Order: (1) Directing Petitioner to File Amended Appeal Notice; (2) Postponing Pre-Screening Conference; and (3) Staying Appeal Resolution Deadlines (September 17, 2014) (“September 2014 Order”), at p. 3.  My September 17 2014 Order made it clear that “[t]he Petitioner’s failure to file the Amended Appeal Notice by October 1, 2014 [would] result in my issuing a Recommended Final Decision recommending that the Department’s Commissioner issue a Final Decision dismissing the Petitioner’s appeal for lack of standing and failure to state a claim upon which relief [could] be granted.”  Id.  

On September 26, 2014, five days before the Petitioner’s Amended Appeal Notice was

due, Robert Harnais, an attorney based in Quincy, Massachusetts, forwarded an e-mail message to OADR’s Case Administrator stating that the Petitioner’s representative, Richard, “[had] contacted [Mr. Harnais]  2 weeks [earlier] [requesting that he] review [t]his matter [for Richard].”  Mr. Harnais stated that “[he] was not able to [review the matter] until recently and . . . [would] not be able to assist [Richard].”  Mr. Harnais indicated that he “ha[d] provided [Richard the] names of 4 different Attorneys who [Richard was] in the process of contacting,” and as such, requested a two week extension of the October 1, 2014 filing deadline for the Petitioner’s Amended Appeal Notice.  The Applicant opposed the extension request, contending that “[t]he Petitioner ha[d] had more than one year to hire professionals to assist [her]” in opposing the proposed Project.  Letter of Applicant’s Counsel to OADR (September 26, 2014).

The Applicant’s opposition was meritorious because the proposed Project had been
pending well over one year with the Petitioner having actively opposed it at every step during the Wetlands permitting process: first before the MCC where the proposed Project was initially reviewed and approved in August 2013, and then before the Department when the Petitioner sought SOC review of the MCC’s approval of the proposed Project.  The Petitioner had also delayed the Department’s SOC review by a number of months due to her initial refusal to pay the required $245.00 filing fee for her SOC request,
 and her refusal to pay the fee was the subject of her unsuccessful October 2013 administrative appeal before OADR challenging the Department’s denial of her SOC request for failing to pay the fee.  See In the Matter of Wollaston Golf Club, Inc., Consolidated Appeals of OADR Docket Nos. 2013-023 and 024 (“Wollaston Golf Club I”), Interlocutory Remand Order (March 17, 2014).
  Given this passage of time and that the Petitioner had sought the SOC review from the Department, the Petitioner knew or should have known what her specific grounds were under the MWPA and the Wetlands Regulations for appealing the SOC when she filed her appeal with OADR.  Indeed, her request for a two week extension of time to file an Amended Appeal Notice containing that specific information called into question the certification she made when she filed her original Appeal Notice that she had good grounds to appeal the SOC and that the appeal was not for the purpose of delay.   See 310 CMR 1.01(4)(b).  Accordingly, I issued an Order on September 29, 2014 denying her request for a two week extension of time to file her Amended Appeal Notice.

On October 1, 2014, when her Amended Appeal Notice was due, the Petitioner filed a letter with OADR stating that Mr. Harnais had agreed to represent in her in the case but “was hospitalized in the Cardiac Care Unit of Mass. General [Hospital] on September  29”; that Mr. Harnais’s “prognosis [was] not good”; and that he “ha[d] an extensive treatment plan that include[d] surgery and an extended recovery period to follow.”  The Petitioner also stated that “Richard [was] actively involved in attempting to secure new counsel [for her]” and requested that this appeal be “[a]llowed to go forward, so [that she could] obtain [legal] counsel and be heard on this matter.”  The Petitioner’s letter did not indicate when she expected to retain new counsel and file an Amended Appeal Notice. 
Between October 1 and 2, 2014, the Applicant’s counsel contacted Mr. Harnais’s office to confirm the accuracy of the Petitioner’s representations about Mr. Harnais’s health condition and learned that the representations were not true.  Applicant’s Response to Petitioner’s [October 1, 2014] Filing and Further Motion to Dismiss (October 2, 2014), at p. 2.  The Applicant’s counsel was  informed by Mr. Harnais’s staff that Mr. Harnais “[was] not in the hospital,” but “[was] practicing law actively.”  Id.  On October 2, 2014, the Applicant’s counsel reported that 
information to OADR.  Id.  
As of the date of this Recommended Final Decision, the Petitioner has failed to refute 
the information that the Applicant’s counsel provided to OADR regarding Mr. Harnais’s medical condition on October 1, 2014, when the Petitioner’s Amended Appeal Notice was due.  The Petitioner has also not filed an Amended Appeal Notice.  The Petitioner has done nothing to prosecute her appeal except to file an untimely motion on October 14, 2014, through a different attorney, seeking 30 additional days to “properly respond to [my] Order of . . . September 17, 2014” directing the Petitioner to file an Amended Appeal Notice.  Petitioner’s Motion to Enlarge Time to Respond to the Order of the Presiding Officer dated September 17, 2014 (October 14, 2014).
  The Applicant opposed the motion on the ground that it was dilatory.  Applicant’s Opposition to Petitioner’s Request for Third Extension (October 16, 2014).  The Department, while not formally opposing the motion, nevertheless expressed concern about the Petitioner’s dilatory actions to that point.  Department’s Response to Petitioner’s Motion to Extend Time (October 17, 2014).


I have not acted on the Petitioner’s October 14, 2014 Motion because it was an untimely request to extend the October 1, 2014 deadline for the Petitioner to file an Amended Appeal Notice.  Under 310 CMR 1.01(3)(d) (“[a]ll requests for extensions of time shall be made by motion before the expiration of the original . . . time period”).  Since the Motion was brought after expiration of the October 1, 2014 deadline, the Motion was untimely and did not toll the deadline.  Id.  Moreover, in light of the misrepresentation that the Petitioner made on October 1, 2014 regarding Ms. Harnais’s health condition, it is within my discretion and authority under 310 CMR 1.01(10) to give no consideration to the Petitioner’s October 14, 2014 Motion.  In sum, the 
Petitioner’s appeal should be dismissed and the SOC affirmed.

CONCLUSION

Based on the foregoing, I recommend that the Department’s Commissioner issue a Final Decision affirming the SOC and dismissing the Petitioner’s appeal pursuant to 310 CMR 1.01(11)(d)(1) and (11)(d)(2) for lack of standing and failure to state a claim upon which relief can be granted.  I also recommend that the Commissioner’s Final Decision affirm the SOC and dismiss the Petitioner’s appeal pursuant to 310 CMR 1.01(10)(e) and (11)(a)2.f because the Petitioner has engaged in dilatory actions to delay final resolution of the appeal, including making material misrepresentations and failing to comply with my Orders directing her to file an Amended Appeal Notice comporting with pleading requirements.  
Date: __________




__________________________








Salvatore M. Giorlandino 

Chief Presiding Officer
NOTICE-RECOMMENDED FINAL DECISION

This decision is a Recommended Final Decision of the Chief Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain notice to that effect.  Once the Final Decision is issued “a party may file a motion for reconsideration setting forth specifically the grounds relied on to sustain the motion” if “a finding of fact or ruling of law on which a final decision is based is clearly erroneous.”  310 CMR 1.01(14)(d).  “Where the motion repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments, it may be summarily denied. . . .  The filing of a motion for reconsideration is not required to exhaust administrative remedies.”  Id.
Because this matter has now been transmitted to the Commissioner, no party shall file a
motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.  
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� Wetlands Permit Appeals can also be brought by “a . . . conservation commission, or any ten residents of the [municipality] where the land is located, if at least one resident was previously a participant in the permit 


proceeding . . . .”  310 CMR 10.05(7)(j)2a, 2b.iv.  If the appeal is filed by a Ten Residents Group, the Appeal Notice must contain sufficient facts demonstrating that at least one Group member previously participated in the permit proceeding.  Id.





� Although a party’s pro se status in an appeal accords him or her some leniency from the litigation rules, he or she is not excused from complying with those rules because “[litigation] rules bind a pro se litigant as they bind other litigants.”  In the Matter of Gary Vecchione, OADR Docket No. WET-2014-008, Recommended Final Decision (August 28, 2014), 2014 MA ENV LEXIS 76, at 45-46, adopted as Final Decision (September 23, 2014), 2014 MA ENV LEXIS 77, citing, Mmoe v. Commonwealth, 393 Mass. 617, 620 (1985) (pro se litigants are required to file court pleadings conforming to the Massachusetts Rules of Civil Procedure); Rothman v. Trister, 450 Mass. 1034 (2008) (pro se litigants are required to comply with appellate litigation rules); Lawless v. Board of Registration In Pharmacy, 466 Mass. 1010, 1011 (2013) (same).  


� Sanctions under 310 CMR 1.01(10) include, without limitation:





(a)	taking designated facts or issues as established against the party being sanctioned;





(b) 	prohibiting the party being sanctioned from supporting or opposing designated claims or defenses, or introducing designated matters into evidence;





(c) 	denying summarily late-filed motions or motions failing to comply with requirements of 310 CMR 1.01(4); 





(d) 	striking the party’s pleadings in whole or in part; 





(e) 	dismissing the appeal as to some or all of the disputed issues;





(f) 	dismissing the party being sanctioned from the appeal; and





(g) 	issuing a final decision against the party being sanctioned.





� “[The] [s]ignature by an authorized representative also certifies the full power and authority to represent the party.”  310 CMR 1.01(4)(b).





� In support of a motion to dismiss for lack of jurisdiction under 310 CMR 1.01(11)(d), a party may submit an affidavit containing factual information going beyond the allegations of the Appeal Notice. Cf. Ginther, supra, 427 Mass. at 322 n.6 (“[a] judge may consider affidavits and other matters outside the face of the [plaintiff’s] complaint that are used to support [a Rule 12(b)(1) motion contending] that the court lacks subject matter jurisdiction” in the case).


  


� In her Affidavit, Ms. Cardoza provided the following sworn, unrefuted evidence:





(1)	that the nearest wetlands associated with the proposed work are located more than 130 feet south and downgradient of the Petitioner’s property, Ms. Cardoza’s Affidavit, ¶ 5;





(2)	that the BVW area where the proposed work is to take place upon manicured turf grass is more


than 200 feet away and downgradient of the Petitioner’s property, Ms. Cardoza’s Affidavit, ¶ 7;





(3)	that a pervious pavement cart path, at grade, on the 12th hole of the golf course in the Buffer Zone


to BVW, would replace the existing eroded gravel cart path and would be located more than 200 feet away from and downgradient of the Petitioner’s property, Ms. Cardoza’s Affidavit, ¶¶ 8-9;





	(4)	that two Twin Pin Oak trees located within BVW and BLSF along the 11th hole of the golf


course and more than 400 feet away from and downgradient of Petitioner’s property will be transplanted to a location on the 9th hole, more than 3,000 feet west from the Petitioner’s property, Ms. Cardoza’s Affidavit, ¶ 10;





(5)	that a bridge with footings that would span the stream leading to Russell’s Pond would be placed


more than 300 feet away from and downgradient of the Petitioner’s property, Ms. Cardoza’s Affidavit, ¶11; and





(6)	that a cart path on the 11th hole of the golf course would be extended and covered with pervious


pavement at grade within BLSF more than 200 feet away from and downgradient of the Petitioner’s property, Ms. Cardoza’s Affidavit, ¶ 11.


   


� In his Affidavit, Mr. Bogue provided sworn, unrefuted evidence that:





the Petitioner’s property is upgradient of the proposed bridge span over Russell Brook[,] [that] . . . the Petitioner’s house [on the property] is at least 10 feet in elevation above Russell Brook inlet to the two culverts where the bridge span is proposed, and most of [her] property and house are outside the 100 year flood plain[,] [and] . . . that the proposed bridge span [would] not cause any change to the current flow characteristics of Russell Brook.





Mr. Bogue’s Affidavit, ¶ 7.


   


� The provisions of 310 CMR 1.01(5)(a)15d authorize Presiding Officers to issue orders “[directing] parties to provide more definite statements in support of their positions” in an appeal.





    


� The filing fee is required by 310 CMR 4.10(8)(p)4b.





� In Wollaston Golf Club I, the Petitioner also unsuccessfully challenged paying the required $125.00 filing fee for a Superseding Determination of Applicability (“SDA”) that she had requested seeking the Department’s review of the MCC’s determination that the Applicant’s planned construction of a 114 foot long vinyl coated chain link fence off of Woodside Drive in Milton to prevent illegal dumping on its golf course did not require a permit under the MWPA and the Wetlands Regulations.  Wollaston Golf Club I, Interlocutory Remand Order (March 17, 2014), at pp. 1-2.  The SDA fee is required by 310 CMR 4.10(8)(o)(4).





 The Petitioner challenged paying both the SOC and SDA filing fees because the Department had purportedly “failed to provide [her with] a fee waiver application.”  Wollaston Golf Club I, Interlocutory Remand Order (March 17, 2014), at p. 2.  I rejected the Petitioner’s claim because the Department’s Fee Regulations at 310 CMR 4.04(3)(c) do not authorize the Department to waive the required filing fees for SOC and SDA requests, but only authorize the Department to allow payment of the fees pursuant to a payment plan based on the SOC and SDA requestor’s demonstration of “severe financial hardship.”  Id.  As a result, I ordered the Petitioner to pay the required SOC and SDA filing fees by March 10, 2014 or file by that date a sworn “Fee Review/Hardship Request Form” for each fee in accordance with 310 CMR 4.04(3)(c) requesting to pay the fee pursuant to a payment plan due to “severe financial hardship.”  Id., at pp. 2-3.  The Petitioner subsequently paid the required SOC and SDA filing fees, and the matter was remanded to Department in March 2014 for consideration of her SOC and SDA requests.  Id., at p. 3.





  In July 2014, the Department completed its SDA review and upheld the MCC’s determination that the Applicant’s planned construction of the 114 foot long vinyl coated chain link fence at issue did not require a permit under the MWPA and the Wetlands Regulations because the construction of the fence would not occur in any protected wetlands areas.  The Petitioner did not appeal the Department’s SDA to OADR.  The Department completed its SOC review on August 7, 2014 with its issuance of the SOC affirming the MCC’s approval of the proposed Project.  This appeal of the SOC by the Petitioner followed on August 21, 2014.  


   


  


� The motion was filed by Attorney Jack P. Milgram of Quincy.  In the motion, Mr. Milgram stated that “[the] Petitioner ha[d] just retained [him]” to represent her in the appeal; that “[the] Petitioner [was] in the process of hiring Design Consultants, Inc. of Somerville, MA, as [her] engineer relative to the [appeal]”; and that the engineer and Mr. Milgram “need[ed] thirty (30) days to review all documents relative to the [appeal], conduct a site visit[,] and properly respond” to my September 17, 2014 Order directing the Petitioner to file an Amended Appeal Notice.  
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