Re:


Tara Pub, Inc.

d.b.a.:

Tara Pub

Premise:

62 Green Street

City/Town:
Worcester, MA 01608

Heard:

January 13, 2009

DECISION


A Commission hearing was held to determine whether Tara Pub, Inc. d.b.a. Tara Pub (licensee) was in violation of 204 CMR 2.05 (2)- Permitting an illegality on the licensed premises, to wit: Ch. 138 §69- Sale and delivery of an alcoholic beverage to an intoxicated person (1 count). 

The licensee stipulated to the Investigator’s report dated November 14, 2008.


Investigator John Carey testified that on November 14, 2008 at approximately 11:45 p.m., he and Investigator Dennis Keefe entered the Tara Pub in Worcester to make observations as to how the business was being operated.  While present at the establishment, the investigators made observations of a male at the end of the bar swaying on his bar stool.  Investigator Carey testified that he observed this individual, later identified as Robert Medlinsky, drinking a beer and ordering from the bartender.  He also made observations of him having difficulty obtaining money from his wallet.  He was also observed going to the restroom on two occasions and appeared to be very unsteady on his feet both times.  Based on the training and experience of both investigators, Investigator Carey testified that they both concluded he was under the influence and questioned the bartender about his intoxication.  She stated she was very familiar with him and considered him a “regular”.  She justified his intoxication by stating that she knew he did not drive and state that she was attempting to call a cab for him.  She also tried to explain that Medlinsky might appear intoxicated due to his mental impairment.  However, as the Investigator testified, it was clear that he was intoxicated due to a large consumption of alcohol.  


Counsel for Tara’s Pub made representation and provided documentation that Medlinsky was on Clonapin, a medication commonly prescribed for anxiety.  Medlinsky testified that he had been diagnosed with an anxiety disorder and that he had been prescribed medication for many years.  However, evidence was not presented to the Commission that the bartender, upon serving this individual had personal knowledge of his medical history.  


Regardless, the medication he was on may have contributed to his intoxication that night, but there was no substantive proof that it did.  There was no evidence presented that the combination of his medication in combination with the alcohol consumed that night led to his intoxication.  Clearly an expert witness would be needed to testify that his medication would affect his sobriety in this manner.  However, it was clear to everyone that Medlinsky was not sober.  Whether it was solely from consumption of too much alcohol, or a combination of excess of alcohol in conjunction with his medication, he clearly appeared intoxicated to the bartender who acted irresponsible in serving him in this state.  


Therefore, the Commission finds the licensee in violation of 204 CMR 2.05 (2)- Permitting an illegality on the licensed premises, to wit: Ch. 138 §69- Sale and delivery of an alcoholic beverage to an intoxicated person (1 count) and, suspends the licensee’s license for 5 days of which 2 days will be held in abeyance for a period of 2 years provided no further violations of Ch. 138 or Commission regulations occur.  

ALCOHOLIC BEVERAGES CONTROL COMMISSION

Susan Corcoran, Commissioner____________________________________________________

Robert H. Cronin, Commissioner__________________________________________________

Dated in Boston, Massachusetts this 21st day of January 2009.

You have the right to appeal this decision to the Superior Courts under the provisions of Chapter 30A of the Massachusetts General Laws within thirty days of receipt of this decision. 

cc:
Local Licensing Board 

Frederick G. Mahony, Chief Investigator 
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