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1 Introduction and Summary of Conclusions

The Massachusetts Electric Utility Restructuring Act
 requires that the Massachusetts Division of Energy Resources (DOER) develop and implement a renewable energy portfolio standard, or RPS, to be applied to retail suppliers of electricity to end-use customers in the commonwealth
.  In doing so, DOER will need to clarify the scope of applicability of the standard.  The questions explored in this paper include:

· Should the RPS apply to Standard Offer Generation Service and Default Service?

· Should the RPS apply to customers of municipal lighting plants?

· Should the RPS apply to the aggregate sales of a retail electricity supplier, or should each customer receive at least the minimum RPS percentage as part of its power supply?  (These alternatives will be referred to, respectively, as the company-based compliance or product-based  compliance.)
1.1 Background and Context

Answers to these questions will have far-reaching consequences for generators, wholesalers, retail electricity suppliers, and end-use customers.  Resolution of each question will influence the overall quantity of new renewable electric generation that will result from the statute.  Resolution will also determine whether all or a subset of end-use customers in the commonwealth will be required to support and pay for the RPS policy.  Finally, resolution will have a significant influence on whether the RPS intentionally or unintentionally favors one form of electricity market participant over another, thereby creating competitive advantages and disadvantages in the Massachusetts marketplace. 

The answer to the company- versus product-based compliance question may determine whether energy production from new renewable sources
 purchased voluntarily by end-use customers, above and beyond any minimum requirement, can be applied to relieve a retail supplier’s compliance obligation with the minimum standard.  This issue cannot be evaluated in isolation from its interaction with information disclosure regulations, “green” power marketing guidelines, and green power product certification.

1.2 Summary Recommendations

In summary, our recommendations to the DOER are as follows.

1) Both Standard Offer and Default Service should be subject to RPS requirements.

2) The RPS should not apply to customers of municipal utilities unless a municipal utility offers retail choice.

3) The RPS should be applied to each product offered by a retail supplier to end-use customers in the Commonwealth, such that each customer receives at least the minimum RPS percentage as part of its power supply, unless resources used for RPS compliance do not appear on information disclosure labels, and/or counting green power sales towards RPS compliance is otherwise prevented
.  

On each question, there are many arguments on both sides of the issue.  The last appears clear.  At the DOER’s direction, our recommendations are based upon an analysis of:  the language in the Restructuring Act and indications of legislative intent; the practical and economic considerations; and an evaluation using the RPS Design Principles as design criteria.  While it is difficult to attribute precise relative weight to these factors, our recommendations are influenced by the weight of evidence examined.

1.3 Organization of the Paper

Section 2 of the paper addresses applicability of the RPS to Standard Offer and Default Service.  Section 3 addresses applicability to Municipal Light Plants.  Section 4 addresses the applicability of the RPS obligation to the aggregate sales of retail electricity suppliers or to the purchases of each customer.

For each of the  questions explored in this paper, an overview of the issue is first presented.  This overview includes information on the context, what the resolution of the issue will affect, and a summary of the options.  

Next, the Restructuring Act is examined for applicable language and indications of intent, concluding with potential interpretations or options for resolution.  

The policy analysis examines practical and economic issues, and concludes with an evaluation of the alternatives against the DOER’s Mission Statement and RPS Design Principles.  Ideally, alignment of a policy design alternative with an RPS Design Principle presents a strong argument in favor of its adoption.  Similarly, conflict with or violation of an RPS Design Principles by a policy design alternative presents a strong argument for rejection of that alternative, unless (a) there are compelling arguments to overlook such violation, or (b) there are no viable options that do not violate such principles.  Practically speaking, many policy options align with some RPS Design Principles while conflicting with or violating others; in these cases, the evaluation of specific RPS design options will need to balance conflicting principles. 

Based on the analysis of the issue, legislation, and policy implication, viable options or a preferred resolution are identified for the DOER.   

Key terms used throughout this paper are identified in bold when they first appear, and are defined and placed in context in the glossary at the end of the paper as an aid and reference for the reader.

Section 2:  Applicability – Standard Offer & Default Service

2 Applicability to Standard Offer Generation Service and Default Service

2.1 Issue Overview

2.1.1 Issue and Context

This section explores whether the RPS obligation should apply to Standard Offer Generation Service (SO) and Default Service (DS) and their providers.  Definitions of key terms used in discussing this question, including Competitive Supplier, Default Service, Distribution Company, Electric Company, Information Disclosure, Standard Offer Generation Service, and Supplier, can be found in the Glossary at the end of this paper.  
The statute established a standard service transition rate, more commonly referred to as standard offer generation service, defined in the Glossary.  The legislature established the SO as a transition mechanism, an alternative available for a limited period of seven year to end-use customers, until they were ready to step into the competitive market.   The statute obliges the end-use customer’s distribution utility to purchase and resell SO to the end-use customer.  It is priced at a fixed rate which, when combined with distribution, transition, stranded cost and other charges levied by the distribution company, guaranteed the overall savings level from 1997 rates as established by the statute. 

The price of the SO today has proven to be “below market” for most customers, preventing vibrant retail price competition, especially for small customers.  The price of SO was established in a settlement or restructuring plan for each electric company and will increase annually during the term of the standard offer, such that an increasing number of customers would be expected to migrate to the competitive market over time.  With limited exception, customers cannot return to standard offer service once they take service from a competitive supplier.  

Default Services designed as a safety net, and as such it is available to any end-use customer not served by the SO or a competitive supplier for any reason.  The provider of DS is in effect the permanent supplier of last resort.  The DS price is meant to be a market-proxy price, which “shall not exceed the average monthly market price of electricity”
.  A proceeding underway before the DTE at this time will establish the price basis for DS.  Distribution companies have a continuing obligation to procure and offer DS to their customers.  However, the Restructuring Act is ambiguous about whether the distribution company is considered to be the DS supplier
. 

Today, very little energy is supplied by competitive suppliers, while the majority of energy is sold in the Commonwealth is sold as SO.  A rapidly increasing proportion is being served by DS. As of the first quarter of 1999, 91.7% of load remained served by SO, 7% was supplied by DS, while a mere 1.3% was supplied in the competitive market.
  Once the SO is terminated in 2005, a significant proportion of customers may continue to be supplied by DS at any given time.  The proportion is difficult to predict at this time, depending heavily on factors not resolved at this time, such as the price basis for DS, or whether the RPS is applied to DS. 

2.1.2 What will this issue affect?

The resolution of the applicability of RPS obligations to SO and DS will have a number of impacts.  These include:

· who must comply with the RPS;

· whether substantially all or a smaller subset of end-use customers in the commonwealth will support the RPS policy;

· the ultimate amount of new renewable energy resulting from implementation of the RPS;

· the stability of the RPS-driven demand for new renewables, and thereby the ability of new renewable resources to attract capital on favorable terms;

· prospects for competitive suppliers subject to the RPS requirement who must compete on price in the market against SO and DS; and

· the price of default service; and

· the recovery of the cost of SO service by distribution companies, and the cost of transition charges to retail customers if an increase in the cost of SO leads to stranded cost deferrals.

2.1.3 Summary of Options and Recommendation   

Alternatives revealed through this analysis include (a) RPS applies to neither SO nor DS; (b) RPS applies to both SO and DS; (c) RPS applies to DS but not SO.  While the rationale may differ slightly for SO and DS, our analysis indicates that a viable, reasonable and defensible interpretation of the statute supports the conclusion that both Standard Offer and Default Service should be subject to RPS requirements.  As the analysis to follow shows, the superiority of an RPS that applies to SO, DS and competitive suppliers to one that excludes one or more category of service provider is consistently demonstrated.

2.2 Analysis - Standard Offer and Default Service

2.2.1 Legislative Analysis

2.2.1.1 What Does the Act Say?

The Restructuring Act defines applicability of the RPS as follows:

“The division of energy resources, shall establish a renewable energy portfolio standard for all retail electricity suppliers selling electricity to end-use customers in the commonwealth. . . Every retail supplier shall provide a minimum percentage of kilowatt-hours sales to end-use customers in the commonwealth from new renewable energy generating sources…” M.G.L. c. 25A, § 11F(a).

The terms used in this passage, retail electricity supplier and retail supplier, are not defined in the statute.  The term supplier is defined in the statute as explicitly excluding electric companies, a category which includes distribution companies, who in turn are the clear suppliers of SO (see glossary), but not necessarily the suppliers of DS (see Section 2.1.1).  However, the Legislature chose to use a different term for the purposes of RPS compliance.

2.2.1.2 Intent

The legislative mandate to increase the use of renewables in Massachusetts is clear, as is the intent to move to a more competitive marketplace.  It would be consistent with several facets of the Act for DOER to defining retail electricity supplier, and therefore RPS applicability, in a manner that includes substantially all of the retail market, as opposed to only a small portion of the market represented by competitive suppliers.

First, there is a strong indication of the Legislature's intent to require all customers of investor-owned distribution companies 
 to support the increased use of renewables in Massachusetts.  This can be inferred from the fact that standard offer and default customers are required to pay the charges used to fund the Massachusetts Renewable Energy Trust Fund and support energy efficiency measures.  Second, information disclosure requirements have been applied to both SO and DS
.    If the legislature clearly intended SO and DS customers to receive information disclosure and fund energy efficiency and renewables, it would seem inconsistent if they did not intend for RPS to apply to SO and DS.

Also, limiting coverage of the RPS to the small portion of the market served by competitive suppliers would create disincentives for end users to move away from regulated services and into the competitive marketplace.  This could lead to an outcome inconsistent with the Legislature's intent to move to a more competitive marketplace.

Finally, the Legislature’s intent in the statute is clearly to mandate a stable and increasing quantity of new renewable resources over time in an orderly fashion, represented by explicit increasing percentage requirements for new renewables.  If DS is not required to comply with RPS, then the scheduled ramp-up cannot proceed according to a predictable schedule because substantial numbers of customers could migrate to or from DS.  This could create a very difficult environment in which to build and finance capital-intensive new renewable resources that require development lead time of up to several years.  Furthermore, the required quantity of new renewables may actually decrease over time  as the price gap between DS and competitive market offerings increases, driving customers from competitive service to DS.  Neither of these outcomes appears consistent with legislative intent. 

Importantly, there is little evidence of legislative intent to exclude SO and DS from the RPS obligation.  It could be argued that the fact that the DTE approved standard offer supply arrangements without reference to the RPS might support the conclusion that both the DTE and the involved utilities presumed that RPS would not be a factor.  However, those restructuring settlements were negotiated for the most part prior to the enactment of legislation establishing the RPS, so the weight given to such an argument is limited.  

2.2.1.3 Potential Interpretations/Options for Resolution

The legislative language seems to leave open three options for analysis.

1. The RPS applies only to competitive suppliers, and not to SO or DS.  This interpretation follows from an assumption that the defined term suppliers is the operative term, that suppliers excludes distribution companies, which are suppliers of SO (clearly) and can also be read to be suppliers of DS.

2. The RPS applies only to competitive suppliers and DS.  This interpretation follows from an assumption that the defined term suppliers is the operative term, that suppliers excludes distribution companies, which are clearly suppliers of SO.  DS is included because (a) the distribution company may not be the supplier (see Section 2.1.1), and (b) DS is intended to be a proxy for the competitive market price which would include RPS compliance. 

3. The RPS applies to competitive suppliers, SO and DS.  This position flows from the following arguments:

· an interpretation that retail electricity supplier and retail supplier are the operative terms, which are undefined in the statute.  DOER has the duty and authority to establish a definition for this term in the context of its RPS regulation; 

· that an application of policy considerations leads to the conclusion that an appropriate definition of retail electric suppler and retail supplier would include the providers of SO and DS based upon the following:

· that defining these terms in a manner that includes substantially all of the retail market, as opposed to only a small portion of the market represented by competitive suppliers, is consistent with the legislative intent; 

· both SO and DS can reasonably be interpreted to be retail services in that they are products sold to customers for their own use; and

· It is reasonable and consistent with other evidence to infer that had the drafters intended to limit applicability, that they would have simply used the defined term supplier, rather than using the phrase all retail electricity suppliers selling electricity to end-use customers, which can be seen as the drafter’s way of distinguishing from suppliers. 

If SO is included in RPS applicability, there are some practical and economic considerations, which are discussed below.

2.2.2 Policy Analysis

2.2.2.1 Practical

From a practical perspective, omitting SO and DS from RPS applicability would result in a very unstable market environment for new renewables, making financing at attractive terms difficult if not impossible.  As the cost disparity between competitive offerings subject to RPS and SO/DS options increases over time, the amount of RPS renewables could actually decrease as customers revert to DS.  Without the ability to assure financers of a stable long-term market for their output (as would be represented by an increasing requirement), new renewable generators will have difficulty attracting capital on attractive terms.  Furthermore, this unpredictability may undermine the market’s ability to deliver sufficient new renewables for retail electric supplier compliance, as fewer developers become willing to undertake the risk and expense of development. 

Distribution companies that have already committed to wholesale contacts for Standard Offer supply, which do not obligate suppliers to provide necessary renewables (their presumption that SO was exempt cannot be said to be without any merit), may argue that it is too late to apply such an interpretation to the existing contract.  Two factors should be considered here: (a) the lack of ability on the distribution company’s part to demand that the existing wholesale supplier include new renewables at the price committed to in the contract; and  (b) the financial impact to the distribution company, as its SO revenue per unit is fixed (could not increase to cover the cost of RPS renewables).  If RPS compliance can be achieved through procurement of tradable certificates or credits, the first issue is moot: the distribution company could procure such credits or certificates for necessary RPS-eligible renewables on top of the existing supply contract without conflicting with the supply contract itself.  Even if such mechanisms for separate procurement of unbundled renewable generation characteristics were not available to the distribution company, it is not unusual for a change in law or regulation (or their interpretation) to prompt a need to renegotiate terms of a contract.  Electric supply contracts usually have specific language addressing such a possibility.

With respect to the second issue, the financial  impact to the distribution company may be small or non-existent, as SO is expected to be above the wholesale market in that time frame.  In this case, the distribution company would likely be crediting surplus SO revenues to the stranded cost charge anyway – the credit would just be less, but there would be no financial harm.  Even if this expectation does not prove to come true, the DTE likely has the authority to allow any under-recoveries resulting from costs of SO RPS compliance to be covered in later years.  If the DTE were to consider deferring any unrecovered cost associated with SO compliance with the RPS, then there would be no financial harm to the distribution company.

The Standard Offer runs until 2005, while RPS starts in 2003, so there are only 3 years of overlap.   The price of SO will be higher in the 2003-2005 time frame (4.2-5.1¢/kwh) than today, (3.1-3.8¢/kwh)
.  Today, SO service is price at a level that is difficult to compete with, as evidenced by the mere 1.3% of customers taking competitive supply as of 1st quarter 1999
.  With SO priced much higher in 2003-2005, it is far more likely that SO will be “above-market” in that time frame.  If so, a greater proportion of market would be expected to migrate to competitive offerings.  

Finally, excluding SO from the RPS obligation may create an opportunity for competitive suppliers to market against SO.  If a customer can receive the same renewable energy supply from both SO and competitive supply, then only price and risk factors will drive a decision to leave the standard offer.  However, if the information disclosure label of SO  shows no renewable supply, then retail suppliers would have an additional tool for product differentiation by virtue of their (RPS-driven) renewable content.

2.2.2.2 Economic

An economic examination of the policy options on SO applicability should examine whether applicability to SO would affect (i) its retail price, (ii) the cost to the distribution company, (iii) the financial position of wholesale suppliers of SO, and (iv) the financial position of the distribution company.

i) The retail price of SO shouldn’t be altered.  The SO price is administratively determined in a fashion that should not be affected by such applicability, and has already been established by orders of the DTE.

ii) The cost to distribution companies to procure SO supply would certainly be higher if an RPS obligation applied than if it did not.

iii) The financial positions of wholesale suppliers of SO would be unaffected in situations in which (a) SO supply has not yet been procured for the RPS timeframe] (they would simply bid on a different set of parameters which applied uniformly to the competition)., and (b)  existing long-term supply agreements have been executed for SO supply (the obligation would be on the distribution company).

iv) The financial position of distribution companies would be impacted as discussed in the previous section.  If the DTE allowed recovery of additional costs of SO compliance with the RPS, there is no financial harm to the distribution company.  The cost to distribution companies of securing SO supply are market-driven, while the revenues are fixed.  Due to the mechanics of the restructuring agreement approved by the DTE, over-recoveries on SO are intended to reduce transition costs to all customers, while under-recoveries by distribution companies may be deferred for later recovery as transition costs from all end-use customers.  This feedback effect therefore has an indirect impact on end-use customers through transition costs.  While applying RPS to SO would leave end-use customers no worse-off than they have reason to expect, all end-use customers may lose a small downward adjustments to transition costs.  The fewer customers on SO service, the lower this impact would be.

An economic examination of the policy options on DS applicability should also examine whether applicability to DS would affect (i) its retail price, (ii) the cost to the distribution company, (iii) the financial position of DS suppliers, and (iv) the financial position of distribution companies. 

i) The retail price of DS will be established as either the wholesale cost of competitive retail supply, or the retail price of competitive retail supply.  In either case, it is clearly intended by the legislature to be a competitive market proxy.  Since the competitive market will reflect RPS compliance costs, DS process should reflect the cost of RPS compliance whether or not DS was subject to RPS, so the point may be moot.  If however the DS price did not reflect RPS compliance, customers would have an incentive to move to DS from the competitive market due to lower costs.

ii) The cost to the distribution company to procure DS would be higher than if DS were not subject to RPS.  As noted above, it is not clear whether the distribution company will always be the supplier of DS, or in the chain of title.  In either case, the cost is expected to be a pass-through, so there would be no cost impact on the distribution company.

iii) The cost is expected to be a pass-through, so the supplier of DS will not experience any effect in its financial position; and

iv) the distribution company should not experience any effect on its financial position, as the cost of DS will be passed through (if in fact the distribution company is the supplier).

There are important economic impacts upon the producers of new renewable resources.  The unpredictability that SO and DS exclusion from the RPS obligation would impose on the market may increase the risk associated with future markets, discouraging developers from building resources for RPS compliance.  While the magnitude of the impact is difficult to predict, the decrease in competition to supply the RPS could be reflected in higher costs to end-use customers. 
More importantly, the instability introduced to the market by excluding DS could have a significant adverse effect.  As noted above, were DS not required to meet an RPS obligation, as the RPS percentage increased more customers may flee competitive market offerings for DS.  This dynamic would significantly increase the risk to developers of new renewable resources for RPS compliance, increasing their financing cost (if they can still be financed at all), and thereby increasing costs to retail suppliers and ultimately end-use customers.

2.2.3 Mission and RPS Design Principles

2.2.3.1 Mission Statement

The RPS Mission Statement includes the clause  “…increasing the amount of renewable energy contributing to their [Massachusetts’ customers] electricity supply…”.  The policy analysis above points out that the exclusion of SO could undermine this intent by slowing the rate of increase in the magnitude of new renewable generation, such that the actual percentage of renewables as a fraction of total retail sales in the commonwealth lags the percentage required of each competitive supplier
.   Exclusion of DS from RPS applicability could have the effect of actually causing the quantity of new renewable energy required to be sold within the Commonwealth, as well as the actual percentage of renewables as a fraction of total retail sales in the Commonwealth, to stop increasing and decline, if customers left the competitive market for DS supply at a rate greater than the rate of increase of the required RPS percentage.  In both cases it is clear that applying the RPS obligation to SO and DS is more consistent with the DOER’s RPS Mission Statement than the alternative.

2.2.3.2 RPS Design Principles

The RPS Design Principles are intended as evaluation criteria to be applied to policy options.  This evaluation will need to consider trade-offs should application of the individual principles leads to conflicting conclusions.

Beneficial.  Over the long term, the RPS should improve the environment and economy of Massachusetts’ customers and increase the diversity of fuel sources contributing to their electricity supply.

In evaluating the design alternatives against this design principle, it is clear that excluding DS from RPS applicability might result in a violation of this principle, should the exodus from RPS-compliant competitive supply alternatives to exempt DS result in a contraction of the state-wide RPS new renewable obligation.  This effect would be expected to worsen rather than equilibrating over time, a clear sign of a failed policy.  While exclusion of SO from RPS applicability may not be fully consistent with this principle, it cannot be said to violate it either.

Complementary.  The RPS should complement and enhance wholesale and retail competitive electricity markets.

Any failure to treat all retail electricity suppliers equivalently may potentially violate this principle.  Excluding DS from RPS applicability would fail to maintain a level competitive playing field for retail suppliers.  It would discourage competitive suppliers from entering the Commonwealth’s market, by  creating barriers to entry.  Presuming SO retail prices would be unaffected by RPS applicability, this principle would not be clearly violated at the retail level were the RPS not to apply to SO. 

Fair.  The RPS should be applied fairly, consistently, and proportionately to all market participants and customers.

According to this principle, all customers should support the policy objectives of the RPS, and all retail suppliers should be subject to RPS provisions.  Excluding DS and SO from RPS applicability clearly violates this principle. 

Certainty.  The RPS should provide an atmosphere of market stability and reduce any perception of regulatory risk to generators, wholesalers and retailers in order to enhance the ability of renewable developers to attract long term capital on favorable terms and overcome other market barriers.
Excluding suppliers of DS, and to a lesser degree SO, from compliance with the RPS creates significant instability and regulatory uncertainty for developers of new renewable resources.  The magnitude of required renewables will not be know or readily forecasted over the lead-time necessary for developing generation projects, and DS exemption could even shrink the RPS market.  Therefore, excluding SO and DS supply would clearly violate this principle.

Consistency.  The RPS should be consistent with the Massachusetts Electric Utility Restructuring Act and other applicable regulations and articulated policies of the Commonwealth of Massachusetts.
The Restructuring Act applies to other similar and related policy mechanisms – such as the renewables charge and information disclosure - to all end-use customers in the Commonwealth (with the exception of customers of Municipal Light Plants which have not opened up their territory to retail choice).  There appear to be no similar instances to the contrary.  Consistency therefore dictates RPS applicability to both SO and DS. 

2.3 Recommendation - Standard Offer and Default Service

The legislative, policy, economic and practical arguments for RPS applicability to Default Service are compelling, and we strongly recommend DOER adopt this position.  While the arguments for applying the RPS obligation to Standard Offer are also strong, they are not absolute.  There are many viable arguments for SO inclusion, few arguments for exclusion.  DOER can support a case that this SO applicability is a reasonable and justifiable interpretation of the statute, and is clearly more consistent with policy objectives.  DOER will be more justified in coming to this conclusion than the contrary.  

Even if we consider that the statutory arguments for applicability to SO are not absolutely conclusive, the weight of the analysis still leads to a recommendation for SO applicability.  From the customer and supplier perspectives, the policy arguments for SO applicability are not overwhelmingly conclusive.  Still, from the perspective of the renewables industry, the RPS is supposed to increase the role for renewable resources and the diversity of fuel supply and is supposed to create a significant and growing market for renewables.  From this perspective, exclusion of the SO from RPS applicability is traumatic.  SO will represent a large proportion of the market, even in the 2003-2005 time frame.  Many stakeholders would likely view such an exclusion as inconsistent with the intent of the statute, and would read it as an indication of failure.  

From a practical perspective, there are few compelling reasons not to apply RPS to SO.  If the DTE allows recovery of any distribution company under-recoveries resulting from SO applicability, and tradable certificates or other mechanisms allow SO compliance on top of existing SO supply contracts, the biggest reasons for not applying RPS to SO are mitigated
.

Section 3:  Applicability - Municipal Lighting Plants
3 Applicability to Municipal Lighting Plants

3.1 Issue Overview

3.1.1 Issue and Context

This section explores under what conditions the RPS applies to the customers of Municipal Lighting Plants (MLPs) and suppliers of generation service to customers of MLPs.  It does not address the eligibility of generation owned by MLPs for use in RPS compliance, an issue to be addressed elsewhere.  

Definitions of key terms used in discussing this question, including Competitive Supplier, Default Service, Distribution Company, Information Disclosure, Municipal Lighting Plants, and Supplier, can be found in the Glossary at the end of this paper.  
There are 40 MLPs in Massachusetts today, serving about 300,000 customers and roughly 13 percent of the Commonwealth’s energy needs
.  As public power entities, beholden to boards representing the interests of the town and the customers, MLPs are not generally subject to the degree of state regulation that is applied to investor-owned utilities.  MLPs are subject to certain DTE reporting requirements, including annual reports.  

The Restructuring Act does not require MLPs to provide retail choice in their service territories, but does address the conditions under which MLPs would be able to sell retail electricity in markets beyond their service territories, would be allowed to or required to allow competitive suppliers to sell within their service territories, and the applicability of some of the provisions of the Restructuring Act in those cases.  The Restructuring Act also requires that MLPs that have not allowed their customers competitive choice of suppliers by 2003 to conduct a study and make recommendations regarding retail choice.

Unlike Massachusetts’ investor-owned utilities, the MLPs are not unbundled, but rather remain as vertically integrated utilities.  As such, they are both suppliers of generation and distribution services.  As MLPs engage in the competitive market, this dual role may complicate matters when it comes to interpreting statutory language.

3.1.2 What will this issue affect?

The resolution of the issue of applicability of RPS requirements to MLPs, those customers served by them, and customers within their service territories, will have several impacts.  They include:

· who must comply with the RPS;

· whether MLPs must comply with the same RPS rules as their competitors when they compete beyond their borders;

· the degree to which the statute applies evenhandedly to MLPs when they act like competitive suppliers;

· whether substantially all or a smaller subset of end-use customers in the commonwealth will support the RPS policy; and

· the ultimate amount of new renewable energy to result from implementation of the RPS.

3.1.3 Summary of Options & Recommendation   

Four different situations will be examined.   The situations and policy options include: 
1. Treatment of MLPs - no competition in MLP territory.   If MLPs neither compete outside of their boundaries nor open their service territories to retail choice, the most likely interpretation of the Restructuring Act is that RPS should not apply to the MLP as generation provider.  

2.
Treatment of MLPs for MLP sales outside territory.  If MLPs act as competitive generation providers, the most likely interpretation of the Restructuring Act is to require MLPs to comply with RPS for those customers served outside their territory.

2. Treatment of competitive suppliers for sales within MLP territory.  If outside competitive suppliers provide generation service within the service territory of an MLP, there are two options: 

Option 3-A: subjecting these suppliers to RPS in all cases; or

Option 3-B: applying the RPS only in the event that bilateral agreements between MLPs (as distribution providers) and those suppliers so dictate.

4.
Treatment of MLPs for sales within MLP territory when MLP territory open to competition.  If MLPs fill the role of competitive and/or default generation service providers to end-use customers within their service territory when at least some customers in the MLP’s distribution territory are supplied by other suppliers, the options include:


Option 4-A:  apply RPS to the suppliers of all customers within an MLP’s service territory, regardless of who sells to them; 

Option 4-B:  treat MLPs the same as other suppliers under situation #3 (e.g. if other suppliers are subject to RPS, so is the MLP as generation provider); or 

Option 4-C:  treat sales by the MLP as not subject to the RPS (even though sales by competitive suppliers would be subject to RPS) by concluding that the statute would not differentiate the scope of the law from situation #1.

We recommend to the DOER that in situations where an MLP is providing generation service outside its service territory, or has opened up its service territory to retail competition, that the MLPs and other suppliers providing generation service within the MLPs service territory should be subject to RPS requirements as they apply to the remainder of the competitive market.  Only when MLPs have not yet opened their territory to competition should they be exempt from RPS.  This recommendation is firmly supported by policy analysis in all situations; is supported by analysis of the Restructuring Act and its intent for MLPs selling outside of their own territory, and is consistent with reasonable and justifiable interpretations of the statute.

3.2 Analysis - Municipal Lighting Plants

3.2.1 The Restructuring Act

3.2.1.1 What Does the Restructuring Act Say?

The relevant passages of the Restructuring Act (M.G.L. c. 164 § 47A) which implicate MLP applicability are as follows:

“(a) Any municipal lighting plant established pursuant to the provisions of this chapter or special law shall be exempt from the requirements to allow competitive choice of generation supply, unless and until such lighting plant is dissolved pursuant to existing statutory procedures. 

(b) A municipal lighting plant established pursuant to the provisions of this chapter or special law may prohibit retail sales by suppliers and electric companies to customers within the service territory of said lighting plant; provided, however, that a municipal lighting plant may supply generation service outside its own service territory for retail purposes only if outside suppliers may provide generation service within the service territory of said municipal lighting plant by mutual agreement with said lighting plant. Such agreement, upon execution, shall be submitted to the department and shall detail the manner in which any such supplier shall conduct business within the service territory of said lighting plant.

(c) A municipal lighting plant may sell electricity at wholesale, for resale, to aggregators, or other entities in bulk and shall not, in doing so, be deemed to be supplying generation services outside its own service territory for the purposes of subsection (b). …

(f) If a municipal lighting plant has not allowed retail customers served by it competitive choice of generation supply by March 1, 2003, the governing body for each city or town with such municipal lighting plant shall conduct a study, which shall include the holding of public hearings, and may make recommendations which may include, but shall not be limited to, conducting a referendum relative to competitive choice of generation supply for the customers of such municipal lighting plant.”

3.2.1.2 Intent

It is likely  that the statute excludes RPS applicability to an MLP if that MLP is not open to retail competition, and clear that an MLP cannot compete outside its territory unless it opens its territory to retail competitors.  It appears that MLPs may have some latitude in whether they voluntarily open up their service territories to retail competition under the same rules as others, or in a manner which they themselves define.  Once an MLP territory is open to retail competition, however, it is not clear whether and under what conditions the legislature intended for provisions of the Act apply to MLPs.  , and specifically, whether DOER could apply RPS to generation service providers supplying retail customers of MLPs.  

If RPS provisions applied, would they apply to only other competitive suppliers, or to generation services still provided by the MLP?  The intent in this case can be drawn from another section of the Restructuring Act
, in which the Legislature requires customers of MLPs to support the Massachusetts Renewable Energy Trust Fund, but only when that MLP engages in the competitive market or opens its territory to retail competition.  Once triggered, this provision would apply the renewable energy charge to all customers of MLP distribution services, whether or not still provided with generation services by the MLP.  This provision seems to argue for equivalent treatment of those MLP customers with respect to RPS.

3.3 Legislative Analysis  

Referring back to Section 3.1.3, there are the four potential situations to consider.  The potential interpretations and options for resolution are as follow:

1. Treatment of MLPs - no competition in MLP territory.  Should MLPs be required to comply with RPS when they neither compete outside of their boundaries nor open their service territories to retail choice?  In this situation, the most likely interpretation of the Restructuring Act is that RPS should not apply to the MLP as generation provider.  

2.
Treatment of MLPs for MLP sales outside territory.  Should MLPs acting as competitive generation providers be required to comply with RPS when they sell beyond their territory?  The alternatives include subjecting MLPs to RPS for those customers served outside their territory, or concluding that DOER has no jurisdiction to apply the RPS.  While there is no language in the statute that explicitly subjects such MLPs to any provisions of the statute,  for an MLP to serve the customers of distribution companies they would need to register with the DTE as a competitive supplier.  In doing so, applicability seems clear: the most likely interpretation of the Restructuring Act is that they would become subject to the RPS, falling under the same provisions of the act that apply to all retail electric suppliers.  

3.
Treatment of competitive suppliers for sales within MLP territory.  Should outside competitive suppliers be required to comply with RPS when providing generation service within the service territory of an MLP?  The alternatives include 
Option 3-A:  subjecting these suppliers to RPS in all cases; or 

Option 3-B:   applying the RPS only when required under the bilateral agreements
 between MLPs (as distribution providers) and  competitive suppliers.  Such agreements would establish the terms under which the MLP has opened its territory to competitive supplier.  


Analysis of the Restructuring Act yields two possible conclusions.  As noted in Section 3.2.1.2, MLP customers in this instance would be obligated to fund the Massachusetts Renewable Energy Trust Fund.  RPS applicability should be considered analogous, so consist intent would apply RPS to all MLP customers.  However,  M.G.L. c. 164 § 47A (b) might be interpreted as foreclosingjurisdiction to apply any of the competitive supplier provisions within the MLP territory.  This passage indicates that the rules of retail choice may be dictated by the bilateral agreements, that the operative “law” is the “agreement between MLP and supplier.  These agreements must be filed with the DTE, but there is no indication that DTE has any regulatory authority over such agreements.  In this interpretation, the DOER would have no more jurisdiction to apply RPS to MLP customers than to end-use customers in other states, unless the bilateral agreements specified the intention to participate in the RPS.

4.
Treatment of MLPs for sales within MLP territory when MLP territory open to competition.  Should MLPs in the role of competitive and/or default generation service providers to end-use customers within their service territory be required to comply with RPS when at least some customers in the MLP’s distribution territory are supplied by other suppliers?  This situation is somewhat complex – there are no rules governing what retail choice might look like in an MLP territory.  While the MLP’s competitive market could be structured analogous to the provisions of the Act, it could also be structured so that only some of the customers were allowed to choose suppliers
, for example.  There is no analogy under the statute to investor-owned distribution companies, where no single entity is simultaneously both competitive supplier and distribution provider.  Our legislative analysis reveals three options:   

Option 4-A:  Apply RPS to the suppliers of all customers within MLP geographic territory, regardless of who sells to them.  This conclusion would follow from the same argument for consistency from situation #3: MLP customers in this situation would be obligated to fund the Massachusetts Renewable Energy Trust Fund, so by analogy and presumption of consistency, intent can be drawn to apply RPS to all MLP customers.  

Option 4-B:  Treat MLPs the same as other suppliers under situation #3 (e.g. if other suppliers are subject to RPS, so is the MLP as generation provider); or 

 Option 4-C:  Treat sales by the MLP as not subject to the RPS by concluding that the statute would not differentiate the scope of the law from situation #1.  The argument here is that nothing in the statute explicitly supercedes the exemption in M.G.L. c. 164 §47A(a) or elsewhere from the provisions of the act that apply to competitive suppliers. 

The DTE’s Rules Governing the Restructuring of the Electric Industry (220 CMR 11.00) exempt “a municipal light department that is acting as a Distribution Company”  from definition as a Competitive Supplier
.  The language is not clear whether this would only exempt MLPs  “acting solely as a Distribution Company” (as the MLP in this example could be acting as both distribution and generation service provider).  On the other hand, there would be no reason for the qualification “that is acting as a Distribution Company” if the intent of the regulations was other than to apply the rules to MLPs once they act as other than solely distribution companies.  Enough uncertainty remains in this situation that our recommendation will need to rest on analysis of other factors beyond legislative analysis.

3.4 Policy Analysis

3.4.1 Practical

While there may be reasons to argue that MLPs have a statutory basis for not subjecting their distribution customers to RPS, an important question to ask is: would MLPs want to avoid the RPS from applying to themselves and other suppliers within their territory, if they instituted retail competition?  Nationally, public power entities such as MLPs have long held themselves up as a benchmark for investor-owned utilities, in many cases able to provide the same service at lower price.  Many Massachusetts MLPs have made long-term commitments to renewable power supply sources.  It is possible that MLPs deciding to open to retail competition will determine to do so on a level playing field.  This could be formalized via a settlement agreement between DOER and MLPs which might make the statutory ambiguity moot. 
It is quite possible that DTE could encourage or require MLPs to comply with information disclosure, other supplier regulations, and even RPS, as a filing requirement.  It is also possible that DTE could determine that an agreement-by-agreement opening of retail choice in MLP territories is cumbersome and potentially discriminatory, and establish a framework for such agreements including standards of fairness and consistency with the Act.

3.4.2 Economic

The only situation left open to interpretation is the applicability of RPS to generation service providers operating within an MLP territory that has been opened to retail competition.  This includes sales by competitive suppliers (situation #3) and sales by the MLP acting as generation service provider itself (situation #4).  The implications are that customers whose suppliers are subject to RPS will be at a cost-structure disadvantage compared to those exempted from RPS.  Needing to compete on price, those to whom RPS was applied would either be unable to effectively compete at the same price, or would charge a higher price to cover higher costs.  

If other suppliers are subject to RPS and the MLP is not, a retail price disparity may exist that discourages movement to competitive offerings.  In this case, there would be little benefit in the MLP opening up to retail competition.

3.4.3 Mission and RPS Design Principles

3.4.3.1 Mission
The DOER Mission Statement for RPS Design states that the RPS will “enhance, over the long-term, the environment and economy of Massachusetts’ customers by increasing the amount of renewable energy contributing to their electric supply.”  Customers of MLPs will be among those receiving these benefits.  It is consistent that they share the cost of achieving tem.  These benefits result from restructuring and competition pursuant to the Restructuring Act.  It would be consistent with the Mission Statement to apply RPS to suppliers to MLP distribution customers once that MLP decides to  open up its service territory to competition or to participate in the competitive market outside of its service territory.

3.4.3.2 RPS Design Principles

The RPS Design Principles are intended as evaluation criteria to be applied to policy options.  This evaluation will need to consider trade-offs should application of the individual principles leads to conflicting conclusions.

 Beneficial.  Over the long term, the RPS should improve the environment [and economy??] of Massachusetts’ customers and increase the diversity of fuel sources contributing to their electricity supply.

Applying the RPS to all suppliers and markets open to retail choice will maximize the total quantity of renewables (fixed percentage applying to greater load), so is more consistent with achieving the benefits of RPS than the alternative.  However, excluding suppliers operating within MLP service territories open to retail competition cannot be said to conflict with this principle.

Complementary.  The RPS should complement and enhance wholesale and retail competitive electricity markets.

Any failure to treat all retail electricity suppliers equivalently may potentially conflict with this principle.  As with SO and DS, requiring RPS compliance from competitive suppliers operating in MLP service territories while not requiring MLPs still supplying generation services to the remainder of its distribution customers to comply with RPS would discourage competitive suppliers from entering the Commonwealth’s market, thereby creating barriers to entry.  Only the broadest allowed applicability of RPS appears consistent with this principle.

Fair.  The RPS should be applied fairly, consistently, and proportionately to all market participants and customers.

According to this principle, all customers should support the policy objectives of the RPS, and all retail suppliers should be subject to RPS provisions.  Excluding any category of generation service providers  from RPS applicability (expect where prohibited by law) clearly conflicts with this principle.

Consistency.  The RPS should be consistent with the Massachusetts Electric Utility Restructuring Act and other applicable regulations and articulated policies of the Commonwealth of Massachusetts.

The Act applies at least one other similar and related policy mechanism – funding the Massachusetts Renewable Energy Trust Fund – to all MLP distribution customers in the event that an MLP opens its territory to retail competition.  Consistency would dictate a similar treatment of the RPS.

3.5 Recommendation - Municipal Lighting Plants

Our recommendation to the DOER is that, from a policy perspective, both MLPs (as generation service providers and default service providers, within and outside of their distribution territory) and other suppliers providing generation service within MLP territory should be subject to RPS requirements as they apply through the remainder of the competitive market.  Only when MLPs have not yet opened their territory to competition should they be exempt from RPS.  

The policy rationale for this treatment (particularly with respect to the RPS design principles) is unambiguous.  In each of the situations identified, logic, common sense, and policy analysis would dictate that when an MLP participates in the competitive market, it becomes subject to the same rules that apply to other, similarly situated entities.  The dual role of MLPs as both generation and distribution service provider, the potential simultaneous role as a competitive generation provider and provider of last resort, and the lack of clear and explicit jurisdictional authority in some instances, may complicate the implementation of the recommended policy approach.  Because the DOER’s authority to implement this recommendation is not conclusive in all cases (as discussed above), it is recommended that DOER (a) explore further the legal basis for implementing the policy recommendations, and (b) explore whether consent by the MLPs to play by the same rules as others, if and when they determine to step into the realm of retail competition, can be secured by settlement or other means, rendering irrelevant the few ambiguities.

Section 4: Aggregate vs. Product-Based Compliance

4 Applicability on an Aggregate or Product-by-Product Basis

4.1 Issue Overview

4.1.1 Issue and Context

The final section of this paper explores whether a retail electricity supplier’s compliance with the RPS should be defined, measured and verified across its aggregate retail sales to Massachusetts customers (aggregate, or company-based compliance), or whether it should be applied to each customer, also referred to here as product-based  compliance.

Definitions of key terms used in discussing this question, including Company-Based Compliance, Competitive Supplier, Default Service, “Green” Power, Information Disclosure, Information Disclosure Label, Product, Product-Based Compliance, Retail Electricity Supplier (or Retail Supplier), and Supplier, can be found in the Glossary at the end of this paper.

4.1.1.1 Context

Prior to retail competition, an electric customer could take service under a single rate or tariff, defined by the type of customer or usage characteristics.  With few exceptions, there was no ability to discriminate or distinguish the service delivered
.  

A critical component of retail competition, however, is product differentiation.  For electricity, a product can be differentiated by price or term.  It can also be differentiated by attributes or characteristics of the generation sources relied upon by suppliers.  Retail electricity suppliers can be differentiated from each other, and their products can be differentiated from both its other offerings, or those of competitors.  Because all of the supply sources relied upon by a supplier are co-mingled on the regional power grid, a product is distinguished by generation characteristics through a conscious disaggregation or allocation of the total supply characteristics into segments
.  

Many competitive suppliers intend to make such product differentiation a core part of their business, while others will market electricity as an undifferentiated commodity.  The Legislature required information disclosure to facilitate such differentiations, and regulations were promulgated by the DTE to codify a consistent, accurate and uniform basis of product accounting and verification, and disclosure to customers via the information disclosure label.

A marketer could offer a product (if represented in a legal, tractable manner) whose characteristics may differ from those appearing on the information disclosure label.  It is inevitable that this may happen, but not desirable from the perspective of regulators, or many marketers (who prefer not to confuse customers).   Examples of such situations include (i) a product whose characteristics are changing over time, when information disclosure requires historical data on the label, or (ii) a product offered during a period when DTE restricts the information disclosure label to reflect the NE portfolio
.

Likewise, resources used for RPS compliance might be reflected directly on disclosure labels, or may differ.  A critical factor in exploring the question at hand is the interplay between RPS and the information disclosure label
.  Do they use the same or different accounting and verification methods?  Is RPS compliance based on what appears on the label, consistent with what appears on the label, does it differ some of the time, or is it independent?  The supplier’s proportion of RPS-eligible renewables will almost never correspond to the renewables percentages reflected on its portfolio-based disclosure label, as the disclosure label reflects regional rather than state aggregation.  Even if a product is only sold in Massachusetts, the supplier’s proportion of RPS-eligible renewables associated with a product would only correspond to a product disclosure label if all of the particular renewables were RPS-eligible
.

4.1.2 What will this issue affect?

The resolution of this question has far-reaching consequences.  To some degree, they this decision will influence: 

Customer Satisfaction and the Integrity of Meaningful Retail Choice:

· whether the choices of end-use customers lead to the impacts, benefits or results that the customer expects; 

· the integrity of products offered as “green” power; and

· the possibility of explicit or apparent double counting;

Product Differentiation:
· the ease of differentiation among green electricity products;

Equity:

· whether the products supplying each customer will have at least the minimum RPS percentage as part of its power supply; and

· the distribution of the costs of RPS compliance across end-use customers;

Competitive Dynamics:

· the relative competitive positions of retailers selling only undifferentiated electricity supply, selling only green power, and those selling a wider array of products;

· the degree of flexibility available to suppliers in meeting the RPS.

Renewable supply:

· the ultimate amount of new renewable energy to result from the combination of RPS and market demand for green power.  Some stakeholders have characterized this consequence as whether the RPS percentages will constitute a ceiling or a floor to the amount of renewable resources; and

· the market-clearing price of renewable generation;

4.1.3 Summary of Options

It is difficult to discuss alternatives without touching on information disclosure requirements and labels.  After all, what is a product but that which a retail supplier offers and represents as a product?  Information disclosure regulations and labels are intended to clarify, on a uniform and comparable basis, what retail suppliers might offer and represent to customers, and what customers will see as defining the offers made to them.  There are two broad categories of alternative resolutions of the question as posed.  

1) Company-based compliance: Retail electricity suppliers may satisfy their RPS percentage sales requirements on an aggregate basis.  Company-based compliance would be determined by dividing (a) the quantity of RPS-qualifying renewable sales in aggregate to end-use customers in the Commonwealth by (b) the aggregate sales of a retail electricity supplier to end-use customers in the Commonwealth
.  There are several ways by which company-based compliance with RPS might be reflected in disclosure labels:  
Option 1-A: Disclosure Label is RPS-Silent (Customers Not Informed): :  

RPS-renewables are reflected among the resources appearing on the retail supplier’s disclosure label.  The percentage of RPS-eligible renewables may exceed the RPS percentage on the information disclosure labels of some customers, and fall below the RPS percentage on other customers’ labels.  Under existing information disclosure regulations, neither case is unambiguously indicative of whether a retail supplier is selling the RPS percentage to each customer or not
.  Information disclosure labels either make no mention of RPS, or identify only whether  supplier is in compliance or out of compliance with RPS requirements during the label period.  

Option 1-B: Inform and Let the Customer Decide: 

This case is identical to Option 1-A, except that, for suppliers that sell differentiated products, information disclosure labels would notify  customers whether their particular product includes greater or less renewables than required by the RPS.  Additional information on the label might indicate whether purchase of the particular product has either relieved other customers from an obligation to purchase renewables, or been made possible by the voluntary purchase of renewables by others.  If all of a supplier’s product offerings individually meet the RPS standard (all information disclosure labels reflect at least the minimum percentage requirement), no such message would be required.

Option 1-C: Protect the Customer:  

If the supplier represents to a customer that a product includes RPS-eligible renewable resources in excess of the RPS amount, the resources necessary to supply that amount in excess of the RPS may not be applied to meet the aggregate RPS requirement.  This approach is similar to that adopted by the Maine legislature to address the concerns raised regarding green power sales being used towards RPS compliance
. RPS-compliance sources appear on each end-user’s information disclosure label, and all products and all ratepayers are supporting renewables based on legislatively-established societal goals.  

Option 1-D: Disclosure Label is RPS-Neutral:

Renewable resources used for RPS compliance do not appear on any information disclosure labels.  Labels show only renewables above and beyond the RPS.   This might be achieved, for instance, by removing RPS renewables from both the numerator and denominator in calculating the percentages for information disclosure purposes.  Information disclosure labels would identify only that the supplier is in compliance or out of compliance with RPS requirements during the label period.  Any marketing claim regarding RPS compliance sources would be prohibited.  
The first two options for company-based compliance in effect allow a supplier to comply with the RPS requirement by selling some products with qualifying renewables content above the minimum prescribed levels, while some other products are sold with little or no renewables content.  Some customers bear none of the cost of statutory goals, others bear a disproportionately high cost.  The difference is that for Option 1-B, customers are given some (incomplete) information to guide their buying decisions.

Product-based compliance: Retail electricity suppliers would comply with the RPS percentage sales requirements for each product sold in the Commonwealth.  In other words, each customer would receive at least the minimum RPS percentage as part of its power supply product.  Compliance would be determined for each product by comparing the proportion of RPS-qualifying renewable sales associated with that product with the amount required by the standard
.  Compliance would be consistent with the proportion of RPS-eligible resources reflected in product-based information disclosure label for an applicable calendar year.  RPS-compliant sources would appear on each end-user’s  information disclosure label, and all products and all ratepayers are supporting renewables based on legislatively-established societal goals.

It is important to note that each alternative could occur under either (i) a regime in which “contract-path tracking” was the common accounting system relied upon by both RPS and information disclosure throughout the region, or (ii) one in which both RPS-compliance and information disclosure were based upon the same accounting system of tradable “certificates” created by unbundling generation characteristics from commodity energy transactions for all generators
.  
4.2 Analysis -  Aggregate or Product-by-Product Basis

4.2.1 Legislative Analysis

4.2.1.1 What Does the Act Say?

The Restructuring Act defines applicability of the RPS such that “The division of energy resources, shall establish a renewable energy portfolio standard for all retail electricity suppliers selling electricity to end-use customers in the commonwealth. Every retail supplier shall provide a minimum percentage of kilowatt-hours sales to end-use customers in the commonwealth from new renewable energy generating sources…” (M.G.L. c. 25A, § 11F(a)).  

This passage clearly states that every retail supplier must comply with the RPS, but does not indicate whether a retail supplier may provide a minimum percentage to each end-use customer, or end-use customers in aggregate.     Therefore, the decision is left to DOER to resolve, through policy analysis measured against the RPS Mission Statement and RPS Design Principles, and guided by any indications of legislative intent.

4.2.1.2 Intent

There are features of the statute that encourage the establishment of a green power market, and suggest that the legislature intended the RPS to represent a minimum level of renewables.  First, in establishing information disclosure requirements, and directing the DTE to implement them before the initiation of the RPS, the statute clearly envisions a market for renewable energy in addition to the RPS it established.  Second, the statute established the Massachusetts Renewable Energy Trust Fund in part to encourage greater production and use of renewables, by customers in Massachusetts and beyond.  In doing so without reference to the RPS, the Legislature can only be assumed to have meant the Trust Fund’s investments to be independent of consideration of whether renewables funded were directed towards serving the RPS-driven or consumer-driven renewables markets.  

4.2.1.3 Potential Interpretations/Options for Resolution

The statute implies that market-driven demand and RPS-driven demand for renewables are intended to be additive, suggesting that options product-based compliance, or variations of company-based compliance that do not allow green power sales to count towards RPS compliance, are most consistent with the intent of the statute.  If the Restructuring Act indicated an intent to explicitly spread RPS costs across all customers, the case would be made for rejecting Option 1-A, and perhaps 1-B.  While by analogy the universal charge to support the Trust Fund provides a parallel for the broadest-based support for renewables, this factor can be considered an indicator but an inconclusive one at best.  In order to further narrow or prioritize the alternatives, we must look to the policy considerations.

4.2.2 Policy Analysis

If the RPS requires company-based compliance, in a manner in which renewable energy used to meet the RPS is also allowed to be sold as differentiated green power to consumers (Option 1 A or 1-B), then there are a number of implications for generators, retail suppliers, and end-use customers.

· Retail suppliers are provided with the a significant degree of flexibility in meeting their RPS obligations;

· The demand for renewable energy will be lower, and as a result the cost of renewables may also be lower; 

· Consumers who choose a green power product (and perhaps pay a premium in doing so) may find that their choice yields no net increase in the use of renewable energy. As a result, product integrity may be threatened, and consumer motivation to choose green power may be reduced;

· The societal benefits from RPS may be paid for mostly by consumers willing to pay more, rather than by all consumers.  Retailer electricity suppliers may try to meet the RPS obligation in one or two green products, in effect shifting the RPS obligation to green consumers willing to pay more.

· In principle, all retail electricity suppliers start on a level playing field, but not all products will because not all products will have the minimum renewable content.  However, competitive distortions may result.  Suppliers who sell only green power, or who sell only on price as an undifferentiated  commodity, may lack the opportunity to shift costs (from all consumers to only those consumers willing to pay more) and thereby may be disadvantaged.   If RPS percentages appear on some disclosure labels but not on others then the label could create competitive advantage for retail suppliers , and disadvantages for others.  This distortion may create barriers to entry.

· More retail suppliers are likely to offer green products. Those that wish to meet the RPS in one or two products will offer differentiated green power, when they otherwise might not have done so.  It may therefore be more difficult for retailers to differentiate green power products.  Retail suppliers who wish to specialize in environmentally preferred electricity products may have a difficult time finding a market niche if all marketers are in that niche. The fact that all marketers offer green products may even be a barrier to entry to the specialist retailer. 

These arguments clearly apply to company-based compliance Option 1-A (Disclosure Label is RPS-Silent), and perhaps to Option 1-B (Inform and Let the Customer Decide).  In the latter case, a consumer-disclosure approach which lets the consumer decide what approach is “right”, we do not know what response consumers might have (much less the impact of certification in lessening the potential problems of company-based compliance).  While the information presented to customers is might be argued to be sufficient to mitigate the concerns raised, in practice, no matter how careful the wording, customers may not understand the implications of this complex issue, or may not see the applicable fine print.

If individual retail electric products each meet the RPS requirement (product-based compliance, or company-based compliance Option 1C), there are several implications as well:

· Consumers who buy a green power product will be assured of purchasing renewable energy that is incremental to the RPS, in effect achieving “meaningful retail choice.”  Consumer perception of fairness may be increased, because all who benefit will pay for RPS compliance.

· Because all consumer demand for green power will be incremental to the RPS, the demand for renewables will increase.  While the resulting competition for resources may drive the cost of renewable resources somewhat higher, this  competition (and the resulting cost impact) will be limited for two reasons:

(i)green power marketers will rely in part on renewables which don’t qualify for RPS, and 

(ii) retail suppliers will seek the cheapest qualifying renewables for RPS compliance, while green power marketers will balance lower cost renewables with renewable resources that are appealing to customers despite higher cost (like solar).

· All products will start on a level playing field (competitively neutral).  Competitive products are more easily differentiated.

· Retailers may have less flexibility in meeting the RPS.

If the label shows only the renewables above and beyond the RPS (company-based compliance Option 1D)

· Renewables used for RPS compliance will not be sold as green power.

· Costs of RPS compliance will be shifter to wherever the market can bear, but in a competitively-neutral manner.

· Consumer credibility is higher because the label shows only the incremental benefit.

· The aggregate versus product-based argument may be moot, and the implicit double counting of “green” and “RPS-compliance” renewables may become irrelevant.

· RPS is competitively neutral.

· Compliance has relative administrative ease without market distortions.

· The disclosure label will not show a true representation of fuel sources; RPS renewables would not be included

4.2.2.1 Legal

There may be legal reasons for choosing some approaches over others. Consumers who purchase a green electricity product do so generally with the expectation that it will lead to environmental improvement, if not provide immediate benefits. Selling renewable energy that would have been generated anyway to meet the RPS, while claiming environmental benefits to the product (especially if green power sales are used to meet RPS obligations), could be determined to be misleading or deceptive under interpretation of consumer protection laws.  

Section 5 of the Federal Trade Commission Act prohibits unfair or deceptive acts or practices, including false or misleading advertising claims. In 1992 the FTC issued “Guides for the Use of Environmental Marketing Claims” which provided national standards regarding environmental claims for consumers products.
 The Guides provide the basis for voluntary compliance and apply to environmental claims included in labeling, advertising, and all forms of marketing, applied to a product or packaging. 

The FTC Guides were developed at a time when no thought had been given to marketing green electricity, but now specific attention is being paid to environmental claims relating to electricity. The National Association of Attorneys General (NAAG) formed an Energy Deregulation Working Group to consider the issues of consumer protection and environmental marketing claims by newly deregulated sellers of electric power.
 In May 1999 NAAG issued a draft “Environmental Marketing Guidelines for Electricity.” While these guidelines are not yet final, they do indicate that marketers must be very careful in the use of terms such as “clean” and “green,” in the specific claims they make, and in the verification and substantiation of claims.

Enforcement of the state “mini-FTC” consumer protection laws, and interpretation of the guidelines, rest with the state attorneys general. The Massachusetts Attorney General
 has also promulgated electricity regulations.
 

4.2.2.2 Practical Considerations

Implementation Feasibility - Policy Coordination: 

Several of the alternatives may require changes to information disclosure regulations, or the methodology by which DTE and other information disclosure regulators.  For example:

· Option 1-D would require that DTE alter prescribed definitions of what resources appear on the information disclosure label to remove resources used to comply with the RPS from the lable.

· Reliance on either of the unconstrained company-based compliance alternatives, Option 1-A (Disclosure Label is RPS-Silent) or Option 1-B (Inform and Let the Customer Decide), or product-based compliance, may require that DTE make changes to:

· the definitions of products.  As the examples (in the footnote) in the description of Option 1A illustrate, unless a product is redefined by DTE for information disclosure purposes as Massachusetts-specific, real or apparent double-counting can occur;

· mandate disaggregation into products for Massachusetts information disclosure purposes if any products are sold within New England.  Consider the examples (in the footnote) in the description of Option 1A demonstrate.  Unless DTE mandates product-based disclosure in the event that a retail supplier disaggregates its portfolio to sell products in other states, then a retail supplier could elect to provide only company-portfolio disclosure in Massachusetts by not offering  products in Massachusetts, and get away with explicit double counting.  

· As noted above, DTE information disclosure rules may limit the ability to implement product-based information disclosure, which would undercut the ability to implement product-based RPS compliance.

It is possible that the existence of the RPS requirement may dictate that the definition of product for information disclosure purposes be 

unless renewables used for RPS compliance are not reflected in the disclosure label. Since the information disclosure label reflects a New England-wide portfolio, and RPS is determined by sales to Massachusetts customers only, all retail suppliers in the Commonwealth are essentially selling at least a Massachusetts RPS-compliant product.  Unless a supplier’s entire New England portfolio was Massachusetts RPS-complaint (which would be quite uneconomical), it would appear that retail suppliers might need to define at least that Massachusetts-specific product, and use product disclosure.  The alternative would leave a retail supplier with either (i) a company-portfolio information disclosure label which did not reflect what it is offering, (ii) a company-portfolio information disclosure label which did not show the RPS percentage of renewables, or (iii) a requirement to carry the RPS percentage of renewables for the entire New England portfolio.

Confidential information:

Company-based and product-based compliance would likely require detailed information on sales by product type.  This information will likely be viewed as commercially sensitive, requiring some restraint in making the detail public to competitors.  However, it is not clear that any more information would be required than would be required under RPS than is required by DTE in annual report required in information disclosure regulations (220 CMR 11.06).

Administrative Ease:
Demonstration and verification of three of the four company-based compliance options would appear to be simpler (and lower transaction cost) for both retail suppliers and the RPS administrator.   Option 1C may require a product-by-product verification analysis for those suppliers offering green power, so may be slightly more costly to administer.  Product-based compliance would appear to be the more time-consuming, higher transaction cost approach for the RPS administrator to verify. While the transaction costs of demonstrating compliance for those retail suppliers who offer differentiated products would also be higher, it is unclear how much incremental cost is necessary over the burden of product-based information disclosure compliance.  If both policies rely on the same information system, and especially if DTE were to amend its regulations as suggested earlier in this Section, then there may be little or no incremental burden .

Power Supply Management:

From the perspective of retail suppliers’ need to manage their RPS-eligible renewables purchases to match their requirements, under company-based RPS compliance (Options 1-A and 1-B) the retail supplier may rely on voluntary consumer purchases of RPS-eligible renewables to achieve RPS compliance.   It may be difficult for a supplier to ensure that it sells a sufficient quantity of its product(s) with these RPS-eligible renewables to satisfy RPS.  This could either increase the risk of non-compliance for the retail supplier, increase the need for overshoot the RPS-percentage to assure compliance, or increase the possibility that the RPS content of lower-cost product offerings (those that would carry little or no RPS renewables if green power sales are successful) becomes unpredictable.  

4.2.2.3 Economic

The distortions mentioned in Section 4.2.2 (4th bullet)  manifest themselves most clearly as cost impacts to some retail electricity suppliers.  In a competitive market, price follows what the market will bear.  This fact may have competitive implications under company-based RPS compliance (Options 1-A and 1-B) for a retail electricity suppler which does not differentiate any products (call this Suppler A).  Consider a supplier that offers several, differentiated products (call this supplier B).  This supplier could shift its RPS requirements to a green electricity product and charge a premium for that product.  Supplier B could also offer a lower-cost product that does not bear the cost of RPS compliance.  If market price is set by this lower cost product, then supplier A will be at a competitive disadvantage because its only product must bear the cost of RPS compliance.  The result is that supplier A competes on price and receives the same revenue as suppler B but has a higher cost structure.  This either (a) creates a playing field that favors certain types of retail suppliers over others, altering their relative profitability, (b) creates a barrier to entry, as some retail suppliers might spurn the Massachusetts market rather than reconfigure themselves to deal with differentiated products, which in turn could undermine competition, or (c) shifts the playing field such that all retail marketers offer both green and commodity products.

As pointed out above, if product-based compliance, or company-based compliance Options 1-C (Protect the Customer)and 1-D (Disclosure Label is RPS-Neutral) are pursued, the green power market and RPS-driven market will be cumulative, resulting in greater demand and higher cost for some renewables
.  A long-term goal of most stakeholders may be to have consumer-driven demand for green power someday supplant the need for an RPS (a common theme in many stakeholder interviews)
).  The higher costs of renewable resources resulting from green power and RPS-driven demand being cumulative are a necessary consequence of developing a green market that might achieve such a goal.

4.2.3  RPS Design Principles

Beneficial.  Over the long term, the RPS should improve the environment [and economy??] of Massachusetts’ customers and increase the diversity of fuel sources contributing to their electricity supply.

Any of the alternatives which cause the green power market and RPS-driven market for renewables to be cumulative is more consistent with this principle than those that allow green power sales to satisfy RPS obligations.

Complementary.  The RPS should complement and enhance wholesale and retail competitive electricity markets.

Any failure to treat all retail electricity suppliers equivalently may potentially conflict with this principle.  As has been shown, aggregate or company-based compliance Options 1-A and 1-B may distort competitive opportunities for retail electricity suppliers in ways that are detrimental to competition.

Meaningful.  The RPS should support meaningful retail choice in which customer choices lead to the impact that the customer could reasonably expect and provide tangible localbenefits.  

Company-based compliance Option 1A most clearly undermines meaningful retail choice by misleading customers who might select green power products.  It is arguable that such green customers are misled if they decide to spend more for a product based on new renewables without knowing that (or whether) that choice will have its intended consequences (pulling more new renewables into market, or unloading his/her neighbor from supporting a regulatory obligation of the retail supplier).  Option 1B was developed as one way of informing customers of the actual implications of their choices, partially mitigating this consequence only to the degree that it effective and adequately informs customers.  The other options are neutral with respect to this principle.

Cost-effective and efficient.  The RPS should be administered simply and efficiently.  It should be straightforward and not unnecessarily rigid.  It should also seek to minimize costs to market participants, customers and the administrator while providing reasonable certainty of compliance.

Three of the four company-based compliance options (Options 1-A, 1-B and 1-D) may have some advantages over product-based compliance with respect to the administrative and transaction costs of compliance to retail electricity suppliers.  Options 1-D, the RPS-neutral disclosure label, may be the superior options overall in this regard.

Fair.  The RPS should be applied fairly, consistently, and proportionately to all market participants and customers.

It could be argued that allowing some customers to bear the full cost of promoting a public policy while others escape bearing any such responsibility in not a fair outcome.  Company-based compliance Options 1-A and Option 1-B might be viewed as conflicting with this principle from the end-use customer point of view.

 From the standpoint of fairness to retail electricity suppliers, it is also clear that all of the options other than company-based compliance Options 1-A and 1-B create a fairer, more competitively neutral playing field.  

Finally, under certain circumstances the choice of approaches may result in shifting costs to or away from default customers.  To avoid conflicting with this principle, the DOER must avoid a situation where RPS costs are allocated only to default customers (i.e. if company-based RPS compliance and the DS supplier is also a competitive supplier).
Consistency.  The RPS should be consistent with the Massachusetts Electric Utility Restructuring Act and other applicable regulations and articulated policies of the Commonwealth of Massachusetts.

Legislative consistency with the other renewables-related policy mechanisms, as well as consistency with the MA AG’s consumer-protection responsibilities associated with green marketing representations, support a broad sharing of cost and responsibility for the RPS, all pointing away from company-based compliance Options 1-A and 1-B.

Single use of attributes.  There should be reasonable certainty that the renewable, emissions, or other attribute of each kWh is used only one time and applied to only one customer.
Finally, as noted in Section 4.2.2.2 (Implementation Feasibility - Policy Coordination), without changes to DTE information disclosure regulations, the unconstrained company-based compliance alternatives, Option 1-A (Disclosure Label is RPS-Silent) or Option 1-B (Inform and Let the Customer Decide), or product-based compliance may result in the likelihood of double counting, thereby conflicting with this principle

4.3 Recommendation - Aggregate or Product-by-Product Basis

We recommend that the RPS should be applied to each product offered by a retail supplier to end-use customers in the Commonwealth, such that each customer receives at least the minimum RPS percentage as part of its power supply, unless resources used for RPS compliance are invisible on information disclosure labels, or counting “green power” sales towards RPS compliance is otherwise prevented.  Based on the vast weight of the analysis, it is recommend that DOER omit from further consideration company-based compliance Option 1-A, in which the disclosure label is RPS-silent.  Company-based compliance Option 1-B would, by notifying customers whether their particular product includes greater or less renewables than required by the RPS and highlighting the interactive effects of their purchases on the degree to which others bear the costs of RPS compliance.  While this alternative is enticing in theory, we believe it would not in practice inform customers adequately.  More importantly, because it would conflict with several RPS design principles, we do not recommend this alternative be pursued further.

Several option are left open to DOER for further consideration, all of which may be workable.  DOER should consider product-based compliance, and company-based compliance Options 1-C (which constrains retail suppliers from applying explicit green power sales to RPS compliance) and 1-D (which excludes renewables relied upon for RPS compliance from appearing on the information disclosure label) as it develops its RPS Design Proposal.  The options will eventually be narrowed by the accounting system ultimately employed in implementing the RPS, and the degree of coordination that can be achieved with DTE and other New England regulators
.  From among these alternatives, DOER is left with viable options for all potential accounting decisions and coordination outcomes.  

Is there another way?

Finally, this analysis has revealed that the question of product- versus company-based compliance may be controversial, and that none of the apparent solutions can be implemented without raising some concerns, incurring compliance and verification transaction costs, or requiring changes to other policy regulations which are out of DOER’s control.   It is for this reason that we wish to introduce an alternative.  

Consider an approach in which RPS retail supplier compliance is achieved through a financial obligation, rather than requiring a purchase and sale of energy (or tradable certificates or credits representing renewable attributes) by the retail supplier.   A third party might acquire and introduce into the grid the requisite quantity of RPS-eligible renewable resources, and simply charge all retail suppliers to Massachusetts customers for their pro rata share of the costs, based on the ultimate amount of retail sales made in a year
.  

There are some intriguing analogies to this approach:

· the ISO-New England market for automatic generator control (AGC), or other reliability-related  uplift charges, proceeds in a similar manner, whereby the ISO acquires what is needed by the system in aggregate, and charges each participant in proportion to its load; and

· the UK’s Non Fossil Fuel Obligation (NFFO).  The NFFO is a requirement that UK utilities purchase a certain amount of nuclear and renewable energy.   Most of the revenue is used to subsidize above market nuclear costs, but the remainder is used to meet government established renewable targets. The financial obligation is determined by calculating the difference between the monthly average pool price and the actual cost of the renewables. The Non Fossil Purchasing Agency pays the incremental cost above the market price for the renewable energy to the utilities, and the utilities pay this amount, plus the pool price (their cost) to the renewable generators. In the case of the Massachusetts RPS, the obligation would fall on all retail suppliers rather than on the distribution utilities.

The biggest problem with this financial approach to RPS compliance is that it does not in fact do what the Restructuring Act requires: 

Every retail supplier shall provide a minimum percentage of kilowatt-hours sales to end-use customers in the commonwealth from new renewable energy generating sources…” (M.G.L. c. 25A, § 11F(a)).  

Hence, this approach did not flow from the analysis above.  However, the financial approach does achieves the functional equivalent of what is required by the Restructuring Act.

There are many potential benefits to this approach:

· It assures that RPS percentage is actually added to the regional power supply;

· Retail supplier risk is removed with certainty of compliance; 

· There are low or zero transaction costs;

· No reserves required on the part of retail suppliers to assure compliance, thereby lowering costs to customers;

· It is competitively neutral;

· It dispels with many of the concerns introduced in this paper, including eliminating all possibility of double-counting renewable attributes; and

· It may not require any changes to information disclosure regulations
.

For these reasons, we recommend that DOER explore this alternative approach further, even though it does not follow the specific requirements of the Restructuring Act.

Glossary of Key Defined Terms Used in This Paper

The following key terms are used throughout this paper, and are defined and placed in context here as an aid and reference for the reader. 

Company-Based Compliance 

Company-based RPS compliance
 is defined as satisfying the RPS percentage sales requirements on an aggregate basis by a retail supplier, as opposed to a product-by-product basis.  Company-based compliance would be determined by dividing (a) the quantity of RPS-qualifying renewable sales in aggregate to end-use customers in the Commonwealth by (b) the aggregate sales of a retail electricity supplier to end-use customers in the Commonwealth.  Note that the scope of company-based compliance does not match the scope of company resource portfolio for Massachusetts information disclosure purposes, which is applied to all retail electric suppliers to end-use customers in the Commonwealth
, on a New England-wide basis
.  

Competitive Supplier

The term Competitive Supplier is not defined in the Restructuring Act, but is used in this paper as defined in the Information Disclosure regulations
, as “an entity licensed by the Department to sell electricity and related services to Retail Customers, with the following exceptions: (a) a Distribution Company providing Standard Offer Generation Service and Default Generation Service to its Distribution Customers; and (b) a municipal light department that is acting as a Distribution Company.”  

Default Service

Default service is provided via the distribution company to end-use customer’s who are not receiving competitive generation or standard offer service.  It is defined in the Restructuring Act
 as “the electricity services provided to a retail customer upon either the (i) failure of a distribution company or supplier to provide such electricity services as required by law or as contracted for under the standard service offer, (ii) the completion of the term of the standard service offer, or (iii) upon the inability of a customer to receive standard service transition rates during the term of the standard service offer pursuant to section 1B.”    For RPS compliance purposes, DS might be considered a product.

Distribution Company

Distribution company is defined in the Restructuring Act 
 as “a company engaging in the distribution of electricity or owning, operating, or controlling distribution facilities…”   Distribution companies deliver power to retail customers.  They are monopolies, regulated by the Department of Telecommunications and Energy.

Electric Company

Electric company is defined in the Restructuring Act as “a corporation organized under the laws of the commonwealth for the purpose of making by means of water power, steam power or otherwise and selling, or distributing and selling, or only distributing, electricity within the commonwealth…” 
 A “traditional” vertically integrated, investor-owned electric utility of the form that existed in Massachusetts before electric utility restructuring would fit the definition of an Electric Company, as would a Distribution Company.

“Green” Power

As used here, green power refers to retail electricity sales of products that are differentiated by their renewable and/or environmentally preferable electric supply.  Green power is generally expected to be priced higher than an otherwise comparable undifferentiated (i.e. no particular claim as to generation sources) electricity product. There is no universally accepted definition of the specific characteristics (source types or percentages of various sources) of “green” power offerings
.  

Information Disclosure

This term refers to the disclosure by all Competitive Suppliers and to Distribution Companies of price, resource type, environmental and labor characteristics associated with retail electricity offerings and sales to end-use customers in the Commonwealth pursuant to 220 CMR 11.06.

Information Disclosure Label

The information disclosure label is the format for information disclosure to retail end-use customers, as prescribed by 220 CMR 11.06(2).  

Municipal Lighting Plants

A Municipal Light Plant (“MLP”) is a plant or plants "constructed, purchased or leased by a Town for the manufacture or distribution of gas or electricity. . . Such plants may include suitable land, structures and machinery and other apparatus and appliances . . .for manufacturing, using and distributing gas or electric for said purposes."
 
Product 

An electricity product is defined for the purposes of this paper as an offering made by a retail supplier within the Commonwealth
 that is differentiated from the retail supplier’s other offerings by factors including resource type, environmental and/or labor characteristics.  While product is not a term defined directly in the statute, the statute clearly anticipated and sought to encourage such differentiated products, and implied such a definition
.   

The DTE’s information disclosure regulations, 220 CMR 11.06, anticipate that “For the purpose of developing information disclosure labels for distribution to Retail Customers pursuant to 220 CMR 11.06(4), a Competitive Supplier may disaggregate its company resource portfolio, as determined in accordance with 220 CMR 11.06(2)(d)1., into segments, or products…”.  Presumably such product definitions might coincide with the definition of product for product-based compliance purposes.  

Product-Based Compliance

Product-based compliance with the RPS is defined as compliance by a retail electricity supplier with RPS percentage sales requirements to each end-use customer in the Commonwealth. In effect, each product sold in the Commonwealth, whether sold to one customer only or to many customers, must contain the minimum percentage of renewables required by the RPS.

Retail Electricity Supplier, or Retail Supplier  (Proposed Definition)

These terms are used in the statute in defining the applicability of the RPS: “The division of energy resources, shall establish a renewable energy portfolio standard for all retail electricity suppliers selling electricity to end-use customers in the commonwealth… Every retail supplier shall provide a minimum percentage of kilowatt-hours sales to end-use customers in the commonwealth from new renewable energy generating sources… ”
.  Neither the term "retail electricity supplier" nor “retail supplier” are defined in either the Restructuring Act or in DOER's enabling statute, M.G.L. c. 25A, where the RPS requirements are codified.  We have found no formal legislative history or committee reports on the RPS from which to glean any indication of the Legislature's thinking on the definition of this term.  

Based on the analysis in this paper, these terms would be defined to encompass all Competitive Suppliers and Distribution Companies providing Standard Offer Generation Service or Default Generation Service to end-use customers in the Commonwealth.  The argument for arriving at this definition is described in Section 2.  They would also include Municipal Light Plants selling within or outside of their territory once they have opened to retail competition, as well as to other suppliers serving MLP customers within MLP borders.  The argument for arriving at this definition is described in Section 3.

Standard Offer Generation Service

Distribution companies are required to provide Standard Offer Generation Service to all customers who were receiving service as of March 1, 1998 and who have not chosen a competitive supplier.  This service is provided at a fixed price that increases annually until 2005.  It is supplied to retail customers by the distribution company and is procured annually from competitive power suppliers through a periodic bidding process.

It is defined in the Restructuring Act as the standard service transition rate: “Each distribution company shall provide a standard service transition rate to those customers who are within said company's service territory and who choose not to purchase electricity from a non-affiliated generation company after March 1, 1998.  …The standard service transition rate shall be offered for a transition period of seven years at prices and on terms approved by the department and shall require a distribution company to purchase electricity after a competitive bid process that is reviewed and approved by the department.  Any customer who has chosen retail access from a non-affiliated generation company but who otherwise requires electric service due to said generation company's failure to provide contracted service shall be eligible for service through the distribution company's default service provided pursuant to the provisions of subsection (d).”

Supplier (see also “Competitive Supplier”)

Supplier is defined in the Restructuring Act as “any supplier of generation service to retail customers, including power marketers, brokers, and marketing affiliates of distribution companies, except that no electric company shall be considered a supplier”.
  This seems very close to the definition of Competitive Supplier in 220 CMR 11.02.
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� Chapter 164, of the Acts of 1997 – “AN ACT RELATIVE TO RESTRUCTURING THE ELECTRIC UTILITY INDUSTRY IN THE COMMONWEALTH, REGULATING THE PROVISION OF ELECTRICITY AND OTHER SERVICES, AND PROMOTING ENHANCED CONSUMER PROTECTIONS THEREIN”, Approved November 25, 1997 (hereafter “Restructuring Act).


� Restructuring Act at §50.  Note that the retail supplier occupies a unique spot in the chain of title from generator to customer.  Other entities, such as aggregators, may play a role in the retail sale of power but do not acquire title to the power and do not directly participate in the transaction between the retail supplier and the end-use customer.  RPS would not apply to such an aggregator.  Instead, RPS would apply to the retail supplier that serves the aggregated group of customers.


� and existing resources, if those also qualify for the RPS.


� This recommendation may be confounded, however, by apparent DTE prohibitions on product-based disclosure that may impact all retail suppliers under existing disclosure regulations.


� M.G.L. c. 164§1B(d).


� “Any customer who has chosen retail access from a non-affiliated generation company but who otherwise requires electric service due to said generation company's failure to provide contracted service shall be eligible for service through the distribution company's default service provided pursuant to the provisions of subsection (d)” (MGL c. 164§ 1B(b)).   “Beginning on March 1, 1998, each distribution company shall provide its customers with default service and shall offer a default service rate to its customers who….  The distribution company shall procure such service through competitive bidding…  Any department-approved provider of service, including an affiliate of a distribution company, shall be eligible to participate in the competitive bidding process … Notwithstanding the actual issuer of a ratepayer's bill, the default service provider shall be entitled to furnish a one-page insert accompanying the ratepayer's bill. The department may authorize an alternate generation company or supplier to provide default service, as described herein, if such alternate service is in the public interest.” M.G.L. c. 164§ 1B(d)


� DOER Report: 1998 Market Monitor, September 1999





�  An exception is provided for ratepayers served by municipal lighting plants that do supply generation outside their service territory or does not open their service territory to competition at the retail level   M.G.L. c. 25, § 20(a)(1).


� DTE has incorporated this interpretation in its regulations.  220 CMR 11.06 Information Disclosure Requirements, (b) Scope, notes that “This section applies to all Competitive Suppliers and to Distribution Companies as specified in 220 CMR 11.06.”, meaning standard offer service and default service , and 220 CMR 11.06 (2)(d) adds that requirements apply to the “…company resource portfolio, a product or segment of the Competitive Supplier’s company resource portfolio, or the company resource portfolio used in the provision of Standard Offer Generation Service or Default Generation Service,…”.


� DOER Report: 1998 Market Monitor, September 1999.


� Ibid, p. 32.


� The author relied upon the working draft version of RPS Mission Statement and RPS Design Principles available at the time of drafting, which reflected Advisory Group input.


� This argument rests on the presumption that the statute intends that, by increasing the annual percentage of new renewable energy supply required across the retail electric suppliers to end-use customers in the Commonwealth, the actual quantity of renewable generation increases in magnitude, and increases in total quantity along the lines of the increased percentages.  While this can clearly be discerned as the likely intent, the statute does not state the case for the latter interpretation beyond reasonable doubt.


� Allowing such recoveries might reduce slightly the savings that all customers would otherwise receive from lower transition costs.


� DOER Report: 1998 Market Monitor, September 1999, p. 4.


� “Beginning on March 1, 1998, the department is hereby authorized and directed to require a mandatory charge per kilowatt-hour for all electricity consumers of the commonwealth, except those consumers served by a municipal lighting plant which does not supply generation service outside its own service territory or does not open its service territory to competition at the retail level.” M.G.L. c.25 § 20(a)(1)


� M.G.L. c. 164 § 47A (b)


� For instance, in other states, choice has sometimes been limited to only large customers, or phased in over time.  In others, the historical utilities are both default and competitive suppliers.


� 220 CMR 11.02.


� During the 1990s,  many utilities experimented with offering a voluntary green rate or tariff, often referred to as a green pricing program.  These were the first attempts, in a regulated monopoly setting, to offer customers the choice of paying more in exchange for the utility adding additional renewable resources to its portfolio of resources on the customer’s behalf.





� If this disaggregation of characteristics takes place at the wholesale level, it generally proceeds according to a contract governing a transaction.  If the disaggregation takes place once a retail electricity supplier has title to those characteristics, it proceeds as an allocation entirely at the discretion of that supplier. 


� 220 CMR 11.06.


� 220 CMR 11.06(2)(d)1. requires that in order to distribute a product-based information disclosure label, the disaggregation of the Competitive Supplier’s company resource portfolio into segments must be verified by the Independent System Operator.  This clause seems to require verification of a contractual or discretional sub-allocation of data (which itself might be verifiable by the ISO) that ISO is not now, and may never be, capable of providing.  With no such mechanism in place at ISO-NE at this time, this regulation could be read to preclude the  very product-based information disclosure it is intended to establish.  Before resolution of this issue for RPS purposes, it will be necessary to clarify this apparent contradiction, perhaps via the DTE issuing a clarifying blanket exception (pursuant to 220 CMR 11.08) . 


� The issue of policy coordination is the subject of a future report.


� This is not a likely situation, for RPS-eligible renewables represent only a subset of the types which may appear on the label.  For example, a biomass facility which does not qualify as “advanced, low-impact” biomass would not be distinguished on the label from one which qualifies.


� It is important to note that (i) company as used here does not extend to consideration of the retail sales activities of a corporate entity beyond the borders of Massachusetts, nor to the actions of any corporate affiliate, but simply to the sales to customers in the Commonwealth by a retail supplier, and (ii) the scope of company-based compliance does not match the scope of company resource portfolio for Massachusetts information disclosure purposes, which is applied to all retail electric suppliers to end-use customers in the Commonwealth, on a New England-wide basis.  


� Two example illustrate the point that what appears on the information disclosure label may be misleading.  Consider year X in which the Massachusetts RPS percentage is 2.5%.  [1] Consider retail supplier A who has 5% RPS-eligible renewables in its New England-wide portfolio in year X.  It sells differentiated products in New Hampshire with a high content of renewables, leaving only 1% of RPS-eligible renewables for Massachusetts customers.  But in Massachusetts it does not differentiate its sales and produces only a company resource portfolio label, which indicates 5% RPS-eligible renewable despite being out-of-compliance with the Massachusetts RPS.   [2] Consider a retail supplier B with a product disclosure label showing 2% RPS-eligible renewables in year X.  It sells 50% of this product out-of-state, where there is no RPS, and 50% to customers in the Commonwealth.  Because disclosure regulations do not require retail supplier B to define its product as Massachusetts-specific, product disclosure labels do not reflect retail supplier B’s contention that it is selling 4% RPS-eligible renewables to Massachusetts customers buying that product.  


� Maine Public Utilities Commission, Supplemental Order finally Adopting Rule and Statement of Policy Basis. Docket No. 98-619, Renewable Resource Portfolio Requirement (Chapter 311), September 28, 1999.


� This might require a change in DTE rules defining a product for information disclosure purposes.


� If RPS and information disclosure are not coordinated, that is, they do not rely on the same accounting system, then the meaningfulness of each of these options is brought into question, as “double counting” of characteristics may result (i.e. the same renewable generation could be “used” in more than one retail transaction, to more than one end-use customer).  Policy coordination issues will be explored further in a subsequent report.


� U.S. Federal Trade Commission, Guides for the Use of Environmental Marketing Claims. 16 CFR Chapter 1, Part 260.





� Currently the subcommittee includes representatives of 18 states: Arizona, Connecticut, Illinois, Kentucky, Maine, Massachusetts, Minnesota, New Jersey, New Mexico, North Carolina, North Dakota, Oklahoma, Oregon, Pennsylvania, Texas, Vermont, Washington, and Wisconsin.


� 940 CMR 19.00:    Retail Marketing & Sale of Electricity


� The DOER would value feedback from the Massachusetts Attorney General on the applicability of these regulations, and the proposed NAAG guidelines, to environmental marketing claims made based on compliance with the RPS.


� While on the surface the company-based compliance Option 1-B (Inform and Let the Customer Decide), by disclosing the possible shifting of RPS-compliance responsibility among product offerings, may be intended to have the same effect, it is unlikely to do so in practice.  While advocates of this approach may argue that, once adequately informed, the customer will determine the optimal degree to which RPS and green power demand should be additive, the key problem lies in adequately conveying the impacts of customer’s choices.  A notation in fine text on the information disclosure label is unlikely to have the effect of adequately informing customers as to the consequences of their actions -- text on the disclosure label may be too easily ignored, relative to the disclosure graphics, and the complexity of the issue may be difficult to clearly convey in such a context -- that customers’ actions may not in practice reflect what they would be if more fully informed.


� The Renewable Portfolio Standard: Key Stakeholder Interviews for the Massachusetts Division of Energy Resources and its RPS Advisory Group, October 19, 1999, Raab Associates, Ltd.


� The author relied upon the working draft version of RPS Mission Statement and RPS Design Principles available at the time of drafting, which reflected Advisory Group input.


� It is critical to note that, for any of the options identified other than Option 1-C to work effectively, it appears that some degree of policy coordination with the DTE, requiring changes to information disclosure requirements, may be necessary to avoid double counting of renewable attributes.


� A market-making entity might define the total RPS quantity required in the market; would procure sufficient qualifying resources through bid or auction at the RPS market-clearing price; and would charge each retail electricity supplier doing business in Massachusetts their share (proportional to their Massachusetts retail sales) of the overall costs difference between the RPS market-clearing price and the market value of the energy, capacity and other ISO products.  This approach is similar in effect in some ways to company-based compliance, while remaining competitively neutral and avoiding many of the consumer/market perception issues identified in this paper.


� The DTE, and regulators responsible for information disclosure in other New England state, would need to calculate the residual system mix in this case so that the renewable characteristics that flowed through this system did not appear again to be double-counted on information disclosure labels.  This is not inconsistent with the defined methodology for making the calculation in 220 C<R 11.06.


� This may be more precisely defined as “Massachusetts-wide compliance” or “aggregate compliance”.  There are many potential definitional issues associated with use of the term “company”, or even “portfolio” – does it apply to the same corporate entity, or all affiliates? Does it apply to retail sales anywhere in US?  In New England?  in Massachusetts?


� 220 CMR 11.06(2)(d).  


�  “The company resource portfolio shall derive from quarterly determinations of the resources used by a Competitive Supplier to meet its load obligations in New England over the label reporting period…”  220 CMR 11.06 (2)(d)(1)(a).


� 220 CMR 11.02.


� Restructuring Act at Section 187.


� Restructuring Act at Section 187.


� Restructuring Act at Section 188.


� For that reason, use of the descriptive term “green” by a marketer without substantial qualification is limited by the FTC’s Green Marketing Guidelines and green electricity marketing guidelines being developed by the National Association of Attorneys General.


� M.G.L. c. 164, §34.


� For the purpose of product-based RPS compliance, a product would have to be defined as an offering with certain characteristics and offered within the Commonwealth, even if an offering with identical price, terms and characteristics is offered elsewhere.


�  M.G.L. Ch. 25A, § 11D states “To enable retail customers to realize savings from electric utility restructuring, the commissioner,… is hereby authorized and directed to undertake activities... Said activities shall provide consumers with information that provides a consistent and reliable basis for comparing products and services offered in the electricity market…. Said activities may include… development of consumer education material… empowering consumers to select their own electricity suppliers and products based on individual preferences, such as price, resource type, and environmental considerations….” [emphasis added]


� (M.G.L. c. 25A, § 11F(a))


� Restructuring Act at §193.


� Restructuring Act at §191.
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