GUIDANCE ON IMPLEMENTING ACTIVITY AND USE LIMITATIONS

Interim Final Policy #WSC 99-300

May 1999

This document is intended to guide parties conducting cleanups, Licensed Ste Professionals (LSPs), attorneys, DEP
gaff, and othersin the appropriate implementation of Activity and Use Limitations (AULS) as part of response
actions conducted at digposal stes pursuant to M.G.L chapter 21E and 310 CMR 40.0000, the Massachusetts
Contingency Plan (MCP).

This document isintended solely as guidance. It does not create any substantive or procedural rights, and is not
enforceable by any party in any administrative proceeding with the Commonwealth. The regulationsrelated to
AULS contain both specific and general requirements. This document summarizes these requirements and provides
guidance on approaches the Department considers acceptable for meeting the general requirements set forth in the
MCP. Partiesusing this guidance should be aware that there may be other acceptable alternativesfor achieving
compliance with general regulatory requirements.

Regulatory citationsin this document should not be relied upon asa complete list of the regulatory requirements
related to AULs. Partiesimplementing AULSs should consult 310 CMR 40.0000.

{Signature on Original}

Derdre C. Menoyo Date
Assigtant Commissioner
Bureau of Waste Site Cleanup



COMMONWEALTH OF MASSACHUSETTS
EXECUTIVE OFFICE OF ENVIRONMENTAL AFFAIRS

DEPARTMENT OF ENVIRONMENTAL PROTECTION
ONE WINTER STREET, BOSTON, MA 02108 617-292-5500

ARGEO PAUL CELLUCCI BOB DURAND

Governor Secretary

JANE SWIFT Lauren A. Liss

Lieutenant Governor Commissioner
May 18, 1999

Dear Interested Parties:

“ Activity and Use Limitations’ (AULS) are important features of the Massachusetts Waste Site
Cleanup Program established by MGL c. 21E and the Massachusetts Contingency Plan (310 CMR
40.0000). They establish limits and conditions on the future use of contaminated property, and
therefore allow cleanups to be tailored to these uses. To work properly, an AUL must provide critical
information about the risks remaining at the site for people who will control and use the property in
the future.

To asss in developing and implementing AULSs that meet the Department’ s requirements and current
real estate standards, DEP is pleased to provide you with its Guidance on I mplementing Activity and
Use Limitations. This document, which was devel oped with input from the Waste Site Cleanup
Advisory Committee, supplements DEP' s presentationsin a series of training sessions conducted in
June 1998 on “ Understanding and Using Activity and Use Limitations’, which were co-sponsored by
the Licensed Site Professional s Association.

This Guidance clarifies DEP srequirements for AULS. It discusses important connections between
the characterization of risks from contamination at sites and these legal documents. It also outlines
legal requirements for creating and recording these documents so that they are legally effective and
will not unnecessarily adversdly affect property titles.

Recent “ Brownfields’ legidation (Chapter 206 of the Acts of 1998) has reaffirmed the importance of
implementing adequate AULs. Thislaw requires DEP to conduct targeted audits of all siteswith
AULS, and to ensure that AULSs conform to standards for smilar real estate instruments. We hope that
this Guidance will help people to devel op better AULs and to understand what DEP s auditors will be
looking for when they review these documents.

We expect that the audits required by the Brownfields Law will identify additional issues that the
guidance should address. In addition, we are now devel oping proposals for revising the MCP sections
that govern AULSs, to comply with the Brownfields Law mandate to ensure that these instruments
conform to current real estate tandards. We expect to issue final rulesin August 1999. We are
planning to review this document in 2000, and update it as necessary at that time.

Sincerdy,

{Signature on Original}
Deirdre C. Menoyo
Assistant Commissioner

Bureau of Waste Site Cleanup
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SECTION 1. INTRODUCTION

11 Background

In undertaking the redesign of the Waste Site Cleanup Program, the Massachusetts Department
of Environmental Protection (DEP) sought to provide for grester flexibility in deanups. A primary
objectivewasto alow for aleve of ceanup that reflected the potential for exposureto oil and/or hazardous
material at and in the vicinity of agpecific Ste. Thispotential is defined by the uses and activities
occurring a and near asite and the nature and accessihility of the contamination. In thisregard, the MCP,
310 CMR 40.0000, provides three different approaches for characterizing risks posed by a disposal siteand
determining the necessary level of deanup. Method 1 provides numeric soil and groundwater cleanup
sandards that DEP has deve oped for approximately 100 of the most common contaminants found at Sites.

Method 2 alows for some modification of the Method 1 standards, based on site-specific conditions; and
Method 3 provides for assessment of the cumulative risks posed by adisposal Site.

All of these methods i nvol ve assumptions about exposuresto oil and/or hazardous material at the
dteand usethe” No Significant Risk of Harm” standard for determining the amount of cleanup required to
address human hedlth, safety, public welfare and environmental concerns. Exposures are determined from
the conditions at and surrounding the disposal site, induding the current and future uses of the properties
and underlying groundwater.

M.G.L. c.21E, section 3A(g) requiresthat Stes be cleaned up permanently to protect health,
safety, public wdfare and the environment for any for eseeable period of time. We know from experience
that land uses can and do change over time, often in ways we cannat predict. We also know that in some
ingtances, contamination will remain even after a deanup that meets the MCP standardsis completed. To
ensurethat cleanups remain protective over time and through changes of land use, the flexibility provided
by the MCP standards is accompanied by appropriate checks and balances on the assumptions used in the
risk characterization to ensure that a condition of No Significant Risk will be maintained in the future.

One of the checks and balances required by the MCP takes the form of an Activity and Use
Limitation or AUL. An AUL isalega document that identifies Ste conditionsthat are the basisfor
maintaining a condition of No Significant Risk at a property where contamination remains after a
cleanup.

1.2 Guidance Applicability

This guidance appliesto digposal sites for which theimplementation of an AUL isrequired
pursuant to 310 CMR 40.0900 and 40.1000.

This document isintended for Licensed Site Professionals, environmental consultants, risk
ases0rs, attorneys, DEP gaff and other professona sinvolved in devel oping, implementing, and
maintaining AULs at disposal sites pursuant to ¢. 21E and the MCP. Itsaimisto dlarify therulesfor
AULs. Thisdocument does not create any substantive or procedural rights, and is not enforceable by any
party in any administrative proceeding with the Commonweslth.

The guidance is organized to address the following:

Section 1 provides agenerd discussion of the purposes and application of AULsin the 21E

program;

Section 2 addresses the rel ationship between AULs and the different MCP disposal siterisk

characterization methods;

Section 3 discusses the different types of AULs and the dements which make up a complete
AUL;

Section 4 presents requirements and guidance to consider when preparing an AUL;

1 An AUL may be used as part of either a Temporary or Permanent Solution. The standard for a Temporary
Solution is“ No Substantial Hazard” and the standard for a Permanent Solution is* No Significant Risk,” as
¢.21E and the MCP define those terms. Unless otherwise specified, the term “ No Significant Risk” is used
throuahout this auidance to refer to the cleanup standard for both Temporarv and Permanent Solutions.



Section 5 presents the procedura requirementsfor thereview of a Grant and the
recording/regigtration of AULS;

Section 6 addresses AUL amendments, termination and other requirements which apply
after an origina AUL has been implemented; and

Section 7 provides AUL hypotheticals for Situationswhere AULs are commonly used. These
examples present recommended language for completing the AUL form and Opinion.

1.3 Pur poses of Activity and Use Limitations

The primary purpose of an AUL isto hdp prevent unacceptable expasures to contamination |eft
at aste. An AUL accomplishes this objective by identifying activities, based on an evaluation of human
health risk, which are consstent and incons stent with maintaining a condition of No Significant Risk.
Although an AUL can be used to limit activities and uses which may result in exposure to contaminated
groundwater or contaminants volatilizing from groundwater into indoor air, AULs are largely used to
address oil and hazardous material (OHM) remaining in soil.  1n addition to addressing risk to human
health, AULs may also be used to address patential risksto public safety, welfare and the environment.

Themajor purposes of an AUL arel

to provide property owners, holders of interestsin the property and others who review
property records at the Registry of Deeds with natice of the presence and location of OHM
remaining at a disgposal dte and with a description of the disposal Site conditions;

to identify Ste uses and activities (“permitted uses’) which, were they to occur in the future,
would be cons stent with maintaining a condition of No Significant Risk ;

to identify Ste uses and activities which should nat occur in the future or should not occur
without appropriate precautions (“restricted and inconsstent uses’), asthey may result in the
exposure of people at or near the disposal Ste to remaining contamination and would be
incons stent with a condition of No Significant Risk ;

to specify property owners' obligations (e.g., maintenance of caps, fences, etc. and
monitoring of the area subject to the AUL, and adherence to soil management plans) which
ensure that the objectives of the AUL continueto be met.

14 AUL s and the Response Action Process

AULsare intended to beimplemented as part of a Permanent or Temporary Solution. A property
owner may implement an AUL only after completion of:

an adequate risk characterization;

a background feasibility evaluation in cases where remedia actions are necessary to achieve
a permanent solution;

the process for selecting the appropriate remedy for the disposal site; and

all response actions necessary to achieve and support a condition of No Substantial Hazard or
No Significant Risk for current Site conditions.

At dteswhereremedial actions (e.g., excavation, trestment or capping of contaminated media)
are necessary or have been undertaken to reach a condition of No Significant Risk, the feasbility of
approaching or achieving background concentrations of oil and hazardous materia at the digposal Ste
must be eval uated before the property owner can eect to implement an AUL as part of the Site remedy.

Note: there has been some discussion about allowing the use of AULs prior to the
achievement of a Temporary or Permanent Solution (e.g., to provide notice of contamination during
along-term cleanup). The AUL formsin the MCP, however, are written strictly for Permanent and
Temporary Solutions. The MCP currently does not allow for an AUL to be used at any point in the
response action process prior to the achievement of a Temporary or Permanent Solution.



Timing of the AUL and Response Action Qutcome

A Response Action Outcome (RAO) that rdieson an AUL isnot consdered vaid unlessthe
AUL isin effect, i.e., already recorded or registered at the appropriate Registry of Deeds or Land
Registration Office [See 310 CMR 40.1070(3)] prior to the submission of the RAO Statement to DEP2
Whilean AUL must beimplemented prior to the submittal of the associated RAO Statement, the AUL
should not be implemented until al response actions necessary to achieve alevd of No Significant Risk for
current Site uses have been completed. For example, if the area subject to the AUL isto be covered with
clean fill and repaved to meet the No Significant Risk standard for current conditions, then those response
actions must occur beforethe AUL is recorded.

AULs are based on theleve of deanup performed at a Ste and the need to protect against
exposure to remaining contamination. They only describe permanent limitations on future site uses and
activitieswith respect to that leve of cleanup and remaining risk. When new uses and activitiesthat do not
fitinto the AUL’s"permitted uses’ at aSite are planned, the MCP requirestheir evaluation by an LSP
before they areimplemented, and the completion of needed response actions and possibly an amendment of
the AUL before new exposures are created. These requirements are described in detail in Sections 2.9 and
6 of thisguidance.

15 Use of Deed Natices or Restrictions Which Are Not AUL s

A property owner may choose to impose a restriction or anotice upon hisor her property related
toresdua contamination that isnot an AUL (i.e, isnot implemented using one of the AUL formslisted at
310 CMR 40.1099). Parties have used such natices or regrictions to provide information about
contamination at siteswhere an RAO has not yet been achieved and/or wherean AUL isnat required. For
example, “non-AUL” redtrictions or notices have been implemented at steswhere preliminary response
actions (soil and groundwater treatment) are ongoing, but the sandard for either a Temporary or
Permanent Solution has not yet been achieved. “ Non-AUL” regtrictions or notices have also been used to
limit future dte activities at a small number of Stes dlosed out with DEP oversight or under aWaiver of
Approvals pursuant to the 1988 MCP2

The Department does not object to the use of such land use controls as measures that go beyond
what isrequired in the MCP for restricting Site uses or conveying information to protect againgt potential
exposures to contamination remaining at thesite. Such anatice or restriction may not, however, be used
in lieu of, nor be represented as, an AUL pursuant to the MCP. In thisregard, a“non-AUL” retriction or
notice:

may not be used in place of a Grant of Environmental Restriction or Notice of Activity and
Use Limitation required by the MCP to support an RAQ;

should not be entitled “ Grant of Environmenta Restriction” or “ Notice of Activity and Use
Limitation”;

should contain a statement that the restriction or noticeis not a Grant of Environmental
Redtriction or Notice of Activity and Use Limitation implemented pursuant to 310 CMR
40.0000;

does not need to be submitted to DEP, unlessit isa part of aWaiver Completion Statement
for a Permanent Solution;

2 Parties can elect to use an AUL as part of a Temporary or Permanent Solution in situations for which the
MCP does not expressly requirean AUL. In such cases, the AUL could be implemented after the submittal of
the RAO Statement. In these circumstances, DEP recommends that parties submit a revised RAO Statement
to DEP with the RAO category changed to reflect the implemented AUL. A note can be added or attached to
therevised RAO Statement stating that the AUL is not required by regulations, but is being implemented at
the option of the property owner.

2 AULs may not be used at a sitewhere a Remedial Response Action Completion Statement (i.e., Waiver
Completion Statement) is submitted to document the achievement of a Permanent Solution. Therisk
characterization of a“waiver sit¢’ must, however, address foreseeable uses of the Sitein accordance with the 1988
MCP. To achieve a Permanent Solution, a demonstration must be made that the foreseeable uses of the site will not
pose asgnificant risk and the recording of adeed restriction can be used to condition future property use. If aparty
chooses to file a Response Action Outcome Statement in lieu of a Waiver Completion Statement, then an AUL may
be used. provided that it is prepared bv an LSP 310 CMR 40.0630(2)(a)l.
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does not need to adhere to the requirements for implementing AULS, including public notice.

AULsare not the only mechanism for providing information to people with potentia for exposure
to contamination remaining at the site. Depending upon the location of the contamination, itstoxicity and
potential routes of exposure, other measures for providing notice (e.g., posting Signsor providing advisories
to maintenance workers and others repongble for the physical management of the property) about the
location and nature of the contamination should be considered. In particular, postings (in addition to
measures to reduce access) may be appropriate at the perimeter of adisposal Stethat isin the process of
assessment and remediation or at alocation where people may have access to a contaminated surface water
body for fishing or other recreationa activities.

Parties have also dected to post Signsto alert Ste usersthat an AUL has been implemented at the
property. The posting directs Site usersto consult the AUL for moreinformation about the contamination
and the permitted and restricted Ste activities and uses and related obligations.

The Brownfieds Act

The Brownfidds Act, (Chapter 206 of the Acts of 1998, signed into law on August 5, 1998)
includes new language concerning AULs. The Brownfidds Act recognizes the significance of proper
implementation and maintenance of AULSs. In particular, the Act extendsc. 21E liahility relief to certain
former property ownersfor violations of an AUL that occur after a property istransferred, provided that
the AUL was properly implemented and maintained under their terms of ownership. The Act aso directs
the Department to ensurethat all AULs conform to real estate standards and requiresthat DEP audit all
steswith AULs. Finally, the Act makesfailure to maintain the conditions of an AUL subject to a
maximum penalty of $25,000 per violation per day.
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SECTION 2: AULsand RISK CHARACTERIZATION
I ntroduction

The MCP provides arisk characterization process, described in Subpart | (310 CMR 40.0900), to
determine whether aremedial action is necessary to achieve aleve of No Significant Risk of harm to
health, safety, public welfare or the environment. Except where Site conditions are condstent with
background, it is necessary to perform arisk characterization for every ste seeking an RAO, although the
level of detail and complexity of the analysiswill vary depending upon the specific Site conditions.

Therisk characterization process determines when an AUL is needed to diminate future potential
exposure pathways. When an exposure pathway is eliminated from consideration, an AUL isrequired to
alert future owners or interested parties that certain uses may not be appropriate for the property given the
level of deanup achieved. The AUL isnecessary for the continued validity of the RAO to ensure that the
dte presents No Significant Risk over time.

Whilethisguidanceis not intended to address all the pecifics of the risk characterization
process, it describes the dements of risk characterization that areimportant for developing AULS. The
appropriateness and effectiveness of an AUL are functions of proper risk characterization of the disposal
dte. An AUL itsdf does not creste a condition of No Significant Risk -- it issmply atool used to
minimize the chance of an unforeseen changein use of the subject property that could result in
unacceptable exposure to chemical contaminants. Please consult the Guidance for Disposal Ste Risk
Characterization (July, 1995, updated April 1996) for a more detailed discussion regarding risk
characterization.

Risk Char acterization M ethods

The MCP identifies three methods for characterizing risk. Regardless of the method sdlected,
there are some preliminary stepsthat are required for al risk characterizations. Theseinclude:

determining the extent of contamination,

determining if the analytical data are of sufficient quality to evaluate therisk of harm
posed by the Site,

categorizing soil and groundwater,

identifying current and reasonably foreseeable uses,

identifying receptors,

determining the contaminants of concern, and

determining background concentrations for the Site.

These steps are fundamental to conducting avalid risk characterization. A risk characterization
conduding that the disposal site pases No Significant Risk of harm to health, safety, public welfare or the
environment isinadequate if the information used in the assessment processisinvalid or incomplete.

Method 1 isthe smplest approach to characterizing risk at aste. InaMethod 1 risk
characterization, Exposure Point Concentrations at the Site are compared to promulgated standards for soil
and groundwater. The Method 1 Standards were developed for three broad categories of Sites. The
sandards represent atemplate for a certain type of Ste. For example, the Method 1 S-1 Standards are
designed to be protective of unrestricted land use and activities.

The Method 1 Standards can only be used if the contamination islimited to soil and/or
groundwater (i.e, it cannot be used to address contamination in sediments or indoor air). At Steswhere
contamination existsin any other medium, aMethod 3 risk characterization should be conducted.

A Method 2 risk characterization alows for limited modifications of some of the existing Method
1 Standards and allows devel opment of standards for soil and groundwater that do not currently exist under
Method 1.

A Method 3 risk characterization is a site specific approach that determines cumulative site risk
and considersthe risk management criteria described in 310 CMR 40.0990.
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Regardless of the risk characterization method sdlected, aleve of No Significant Risk must exist
or be achieved for adteto qualify for aClassA or B RAO. When using Methods 1 or 2, aleve of No
Significant Risk can be demonstrated by meeting the applicable soil and groundwater sandards. When
Method 3 is sdected, alevd of No Significant Risk exists or can be achieved by meeting therisk
management criteria described in 310 CMR 40.0990.

Current and Foreseeable Use

To adequately eval uate potential exposures, therisk characterization must identify and describe
the dte activities and uses associated with the disposal site and the surrounding environment. Theterms
“activity” and “usg’ describe human or environmental actionsthat could result in exposureto oil and/or
hazardous material. The“use’ of the property isabroad term related to the property itsdf, while “ activity”
isanarrow term used to describe the actions of people at the property that could result in exposure. Section
2.1 of the Guidance for Disposal Ste Risk Characterization provides additional guidance on identifying
the current and foreseeable use(s) of adtefor the purpose of risk characterization.

231 Current Use

Therisk characterization must always evaluate the current use of the site. Activitiesidentified for
the current Ste use must include those that are actually occurring and those that are probable and consstent
with surrounding land uses [310 CMR 40.0923(2)]. All appropriate “current use’ exposure scenarios
should be devel oped based on uses and activities actually occurring at the Site; uses and activities actually
occurring at surrounding properties; and uses and activities that may not be occurring currently but are
cond stent with those ongoing at the Ste and in the surrounding area. These scenarios are used to determine
who may potentially be exposed at the site and how frequently that expasure may occur. In the case where
adisposa steiscurrently not being used (e.g., the property has never been developed or an exigting facility
has been dosad and there are no plans to use the praoperty), a“no use’ scenariois not sufficient. Therisk
characterization must incorporate probable uses and those that are consistent with surrounding land uses.

Example If adte currently has underground utilities, excavation and repair of the utility linesis
an activity cons stent with the current use of the property and must be evaluated in the risk
characterization.

Example If aresdentia property is currently occupied by adults only, children playing on-site
must be evaluated in the risk characterization as such activities are cons stent with the current
(resdential) use of the property.

Example If an undevdoped lot is adjacent to aresidential neighborhood, it isreasonably likely
that it will be used by young children more frequently (perhaps as an impromptu ball fied) than a
smilar parcd adjacent to an industrial park. The activities associated with the current use of the
property should reflect thislikeihood [310 CMR 40.0933(4)(a)].

Example If an inactiveindugtria facility islocated in or near aresidential area, or an area zoned
resdential, then the“current use’ risk characterization needsto consder the patential for young
children and otherswalking through or using the property (i.e, trespassers). If afencewill be
used to keep trespassers out of contaminated areas, an AUL must be implemented to ensure that
future owners, tenants, etc. are aware of this measure and requirements for maintenance.

Parties should adopt a conservative approach when evaluating the potential for children and
othersto accessasite. Fencing, for example, should not be considered an absolute barrier or
permanent measure for preventing exposures that could result if children and others access the site.

AULSs cannot be usad to diminate exposure pathways that are cond stent with the current uses

identified in therisk characterization. Only an actua changein the current use (resulting in anew,
different current use) can eliminate such pathways from the eval uation.

232 Reasonably For eseeable Use
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Therisk characterization must evaluate al reasonably foreseeable Ste activities and usesto the
extent that such uses are not eiminated from further consideration through the application of an AUL [310
CMR 40.0923(3)].

Asadarting point, the reasonably foreseeable uses and activities of a dte are defined [310 CMR
40.0923(3)] toindude "any possible activity or usethat could occur in the future....". In other words, the
regulations presume unrestricted use of the property. If theleve of ste cleanup isincompatible with the
unrestricted use of the property, that information must be communicated to future owners/users of the site.

Land use does not remain constant over time and it is difficult to predict with certainty future uses
for pecific properties. The MCP affords property ownerswide latitude in identifying the foreseeable use of
their property, consdered within the context of the surrounding community. The primary requirement of
theregulationsisthat the reasonably foreseeahle usy(s) of the property determined by the owner and
evaluated in the risk characterization must be described in an AUL unlessthe property will be clean
enough for unrestricted use.

Reasonably foresseable uses represent circumstances that are hypothetical. These conditions may
not presently exist and might in fact never occur. The universe of future uses of a Ste may be narrowed,
usually based upon a specific planned use of the property, abdief that the current useislikey to continue
into the future or some other information. The *reasonably foreseeable use’ of a property should be
carefully evaluated and may indlude many activities, athough past use and the land use of the surrounding
areaare usualy good indicators of reasonably foreseeable use. Planned uses are certainly "foreseeable’ and
should be explicitly evaluated in the risk characterization.

Example: At an active manufacturing plant the owner has no plansto curtail operations. In
order to dloseout aUST rdeaseit isdetermined that the future use of the Site will bethe same as
the current use. An AUL isdeve oped to reflect this assumption.

Example: The owner of asmall mill building along ariver is seeking financing to convert the
building to condominiums. Therisk characterization should include residential use of the
property as areasonably foreseeable use.

Example: A former manufacturing facility, which is now vacant, abuts an indudtrial areaand
severd homes. The property owner has no specific plans for redevelopment. “Reasonably
foreseeable use” should consder the uses allowed by current zoning or the building’ s former use
in therisk characterization, aswell as devel opment consistent with the character of the
surrounding neighborhood. If the cleanup is not sufficient to support the most sendtive of these
foreseeable uses, then an AUL would be required to lock in the limitations on future use that the
risk characterization assumed.

Therisk assessment must consider any activities and exposures cond stent with the identified
futureuse(s). AULsarenat required if the property owner wishesto assume unrestricted use of the
property, and characterizes potential risks under conservative expasure assumptions (generally cons stent
with unrestricted use of the property), and concludes that No Significant Risk exists or was achieved using
this assumption.

Example A commercia property may currently have no potential for exposures associated with
children playing on the property. However, it is reasonably foreseeable that the property use
could changein the future, making these types of exposures possible. Such potentia future
exposures must be evaluated in the risk characterization unless specifically ruled out through the
useof an AUL.

AUL s and Specific Site Activities

24.1 Easements

If aproperty is subject to any easement (e.g., utility easements, accessrights, etc.), then at a
minimum the Ste mugt be deaned up to alevel condstent with the activities authorized by such easement.
Such activities should be evaluated as a current use in arisk characterization of the property.




Where underground utilities exist, exposures associated with emergency repair work must be
evaluated under the current use scenario. Typically these exposure scenarios should consider exposures
associated with acute, non-cancer effects. Due to the short-term nature of the exposure, it is not necessary
to evaluate potential cancer risk. The primary expaosure routesin these scenariosincude direct contact and
incidental ingestion of contaminated soil. 1t isappropriate to consder only those contaminants that may
pose an acute or short-term risk through these exposure routes (i.e., cyanide exposures) 2 Another possible
exposure route for evaluation isinhalation of vapors associated with either contaminated soil or
groundwater. In addition to inhalation concerns, the evaluation should also consider the potential for
explosve vaporsasarisk of harm to public safety.

WhereaMethod 1 or a Method 2 risk characterization is performed, the Department does not
require a separate Method 3 risk characterization to eval uate possible exposuresto utility workers. Current
standards are assumed to be protective of such exposures® Where aMethod 3 risk characterization is
performed, utility worker exposures should be consdered as appropriate.  Regardless of the Method
sdected, cleanup isrequired unlesstherisk characterization resultsindicatethat aleve of No Significant
Risk exigtsfor a utility worker.

Where future utility congtruction is possible, an AUL may be used to limit excavation activities
and specify conditions including health and safety steps necessary for any such future utility activities.
These procedures must, at a minimum, be cong stent with the health and safety procedural requirements of
the MCP (310 CMR 40.0018).

242 Health and Safety and Soil M anagement Plans

Where appropriate, parties should prepare and implement a Health and Safety Plan to manage
risk to workers and others near the AUL areain the event of excavation or congtruction activities. A
complete Health and Safety Plan does not need to be prepared at the timethe AUL isrecorded, but the
“ Obligations and Conditions’ section of the AUL should include a requirement to develop and use such a
plan. The scope and objectives of the plan should be described in the AUL Opinion and form.

A generd statement such as, “ OSHA procedures will be used during excavation,” provides very
little information as to what health and safety requirements are necessary at the site. The AUL should
describe what activities warrant the implementation of the plan and identify whom the plan isintended to
protect (e.g., construction workers and people who work/reside on or near the sSite). The Health and Safety
Pan should be prepared by a Certified Industrial Hygienist or an individual appropriately trained and/or
experienced in the devd opment of Health and Safety Plans, and the AUL should specify that the plan
should be prepared by a qualified professonal. The plan should specifically identify the chemicals a the
dite, the types of contaminated media present and the potential routes of exposure. The plan should also
indicate the appropriate leve of protection needed and the type of monitoring required. (See Section 7:
Hypothetical AUL Case Sudiesfor examples of language regarding Health and Safety Plans))

Peasenotethat compliance with OSHA may nat be sufficiently protective under the MCP as
OSHA standards do not necessarily equate to aleve of No Significant Risk at the ste. For example,
gating that OSHA guiddineswill be followed does not identify whether monitoring for off-ste exposures
is necessary (i.e., monitoring for particulates at the Site boundary to guard againgt exposures to people other
than those performing the excavation who arein the vicinity of the 5ite).

In certain Stuationsit may be necessary to develop a specific Soil Management Plan to address
the handling and disposition of soil excavated from the AUL area. Aswith the Health and Safety Plan,
Soil Management Plans may be devel oped either at thetime the AUL isfiled, or at the time the excavation
isbeing planned. Again, the AUL Opinion and form should specify that the devel opment of a Sail

4 The Department is eval uating the potential for acute dermal reactions associated with exposure to specific
metals. Thisinformation will be evaluated in connection with revisionsto the MCP. In theinterim, it may
be appropriate to consider these types of effects, although specific guidanceis not currently available. Therisk
assessor should make this determination on a case-by-case basis.

2 As part of an on-going program eval uation, the Department will review the Method 1 Standards to
determine whether these values are protective for inhalation exposures, including utility worker exposures. In
particular, the evaluation will look at whether the groundwater standards are protective for short term vapor
EXPOoSUres.
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Management Plan is necessary and provide information regarding the scope and objectives of such a plan.

While AULs may specify Health and Safety and Soil Management Plansto alow for construction
and non-emergency utility repair activities (recall, the Ste must be clean enough to support emergency
work), an AUL should not be used to specify futureremedial actions(e.g., removal or treatment of
contaminated soil and the associated sampling and analyses, placement of a cap/cover material) to allow
for future Site useswhich areinconsistent with current site conditions. That is, the AUL itsdlf should not be
used as a subgtitute for a Remedy Implementation Plan or a Release Abatement Measure Plan for response
actions which would be necessary to meet a condition of No Significant Risk for an anticipated changein
dteuse. Remedial actions of this sort require the preparation of an appropriate plan by an LSP and the
submission of the plan to DEP. (See Section 6 for more discussion on undertaking remedial actionsat a
dtewith an AUL).

Summary of When AULsAre/Are Not Required

The MCP specifies the conditions, based on the levels and location of oil and/or hazardous
material remaining at adisposal dte and therisk characterization method, for which an AUL isor isnot
required. Whilethe MCP carves out some exceptions, an AUL isgenerally required any time the Exposure
Point Concentrations of OHM |eft on Ste exceed aleve of No Significant Risk for unrestricted use of the
dte. Even when such contamination isat depth and therefore no exposureis currently likely, an AUL is
necessary to prevent activitiesin the future that would result in the uncontrolled excavation of, and human
exposure to, contaminated soils.

The conditions under which an AUL isrequired are found at 310 CMR 40.1012 and are
summarized bel ow.

251 When AULsAreReguired

An AUL isspecifically required by the MCP to address contamination left at the Ste [310 CMR
40.1012(2)] in thefollowing cases:

when Method 1 is used to characterize risk, any time the soil Exposure Point Concentrations
do not meet the S-1 Soil Standards[Table 2 at 310 CMR 40.0975(6)(3)];

when Method 2 is used to characterize risk, any time the soil Exposure Point Concentrations
do not meet the applicable Method 1 or Method 2 S-1 Soil Standards;

when Method 3 is used to characterize risk, any time assumptions are madein therisk
characterization about restricting or limiting use of the property;

any timean existing private wdl has been abandoned and the property(ies) served by the
private water supply has been connected to a public water supply system in accordance with
310 CMR 40.0932(5)(d);

any time OHM in soil at adepth grester than fifteen feet from the ground surface exceeds an
applicable Upper Concentration Limit (UCL) in soil listed in 310 CMR 40.0996(7).

252 When AULsAreNot Required

310 CMR 40.1012(3) specifiesthe stuationswherean AUL isnot required by the MCPto
address contamination left at the Ste. AULs are not required (but may be used unless expresdy prohibited)
as described in section 2.5.3:

any time OHM concentrations greater than the S-1 Soil Standards are only found at a depth
greater than 15 feet beow the ground surface, unless the concentrations are greater than the
S-3 Soil Standards and you cannot use Method 1;

any time a Method 3 risk characterization has been conducted and the OHM remaining in
s0il at levelsat or bow the UCLs exists only at a depth greater than 15 feet below the
ground surface;

any time OHM remaining in soil islocated in a public way or rail right-of-way, asthose
terms are defined in 310 CMR 40.0006;

any time OHM concentrations are cons stent with site background concentrations; and
when a Temporary Solution isimplemented.
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Therationalefor not requiring AULSs in Stuations where contamination (at concentrations below the
UCLYs) islocated at a depth greater than 15 feet below the ground surface or beneath a public right of way
or rail right of way isthat the potential for future exposureto or excavation into contamination at that depth
or in thoselocationsisminimal. Note, while public ways and rail rights-of-way do not require AULS,
owners of theselands are required to meet al other deanup requirements and provide notice to the public
and future owners, in accordance with 310 CMR 40.1403(8).

253  Prohibited Usesof AULs

310 CMR 40.1012(4) dates explicitly that an AUL cannot be used in lieu of an applicable
Method standard. For example, when using Method 1, if the soil is categorized as S-2 and the cal culated
exposure point concentrations exceed an S-2 standard, cleanup to meet the S-2 level is needed to achieve a
permanent solution. The implementation of an AUL does not negate the requirement to meet the
applicable gandards. Specifically, 310 CMR 40.1012(4) gatesthat an AUL cannat be used to:

change the category of groundwater categorized as GW-1 or GW-2 (except asprovided in
310 CMR 40.0932(5)(d) with respect to existing private wells); or

jugtify a concluson of No Significant Risk when using Method 1 or 2 if an applicable
standard is exceeded.

AUL s and Groundwater

AULsare primarily required to address human activities and uses of asite that could result in
exposure to soil contamination. AULs are pecifically required for groundwater in oneinstance: to restrict
the ongoing use of an exigting private well for use as a drinking water supply where the GW-1 standards
will not be met. However, the AUL can only be used in this Stuation after the property supplied by the
well istied into a public drinking water supply. The groundwater, asaresult, can be diminated from
consideration asacurrent drinking water source areaor “ GW-1" [310 CMR 40.0932(5)(d)].

AULs may also be necessary to address OHM remaining in groundwater if the remedy employs
“exposure pathway eimination measures’ [See 310 CMR 40.1012(2)(b)], such asa venting sysem or
vapor barrier, to prevent the migration of volatile contaminants from the groundwater into an existing
building. In such instances, the AUL ensures that the system will remain in place and continue to function
effectively in preventing exposure (i.e., the AUL provides for the ingpection and maintenance of the

system).

A frequent question is “why the application of AULsto groundwater contamination so limited?’
Why, for example, doesthe MCP not require the use of AULs on al praperties where the groundwater
does not meet drinking water quality standardsto prevent the future installation of a private drinking water
well or to protect againg potential vapor problemsin future buildings constructed over shallow plumes of
volatile organic compounds?

The palicy decision behind the MCP slimits on the use of AULs for groundwater contamination
restson several condgderations. Firgt, because contamination in groundwater migrates over time, providing
an accurate description of the affected area of groundwater as part of an AUL is problematic asthe
boundaries can be expected to change. Second, because groundwater migration does not respect property
boundaries, AULsfor groundwater in many cases would entail obtaining agreement(s) from owners of
neighboring propertiesto restrict access/exposure to contamination in groundwater underlying their
properties. Becauseit isunlikdy that parties engaging in cleanups could routindy obtain such agreements,
any MCP requirement to do so would beimpractical and unachievable. Finally, in the case of ensuring
that new private wells are not installed in and are not drawing upon contaminated groundwater, local
Boards of Hedlth have the authority to ensure that such suppliesare potable. Therefore, the MCP does not
need to provide a separate regulatory check on potential exposure to groundwater contamination via new
private water supply wells.

Thereis no check currently, however, on the potential for exposure to contamination volatilizing
from groundwater into indoor air in the case of future building congtruction. The MCP does nat require
an evaluation of such exposures where no building currently exists or is planned (GW-2 stlandards, which
are st to protect againgt the volatilization of contamination from groundwater into indoor air, are

10



applicable only to existing or planned buildings). Partieshave, at their option, used AULsto address
potential exposure concerns should future construction occur at a Ste where volatile congtituentsremain in
groundwater at thetimea Class A or B RAO issubmitted. This guidance coversthe use of AULsin this
instance (See Section 7, Case Sudy 8) and others where the MCP does not expresdy require an AUL.
Pease notethat DEP is currently considering MCP revisons that would change the applicahility of the
GW-2 standards.

2.7 AUL s and the Risk Char acterization M ethods

The MCP srisk characterization methods are used to determine whether aleve of No Significant
Risk exigts or has been achieved for current and reasonably foreseeable uses of the site. Current use
includes actual, planned, probable and/or consstent uses, while foresseable use denotes a use or activity
that has not yet occurred. In many cases the current and the reasonably foreseeable uses are the same.

AULs may be employed at a site regardless of therisk characterization method (MCP Methods 1,
20r3) sdected.

271 Method 1

Soil Contamination

When conducting aMethod 1 risk characterization of soil the Exposure Point Concentrationsin
the soil are compared to the MCP Standards (310 CMR 40.0975) for each of the applicable soil categories
at thedte Thefirs sepin aMethod 1 risk characterization isto categorizethe soil at theste. Bear in
mind that it is often possible to have more than one soil category at a given disposal Site.

The derivation of the Method 1 Soil Standardsis described in the Background Documentation for
the Devel opment of the MCP Numerical Standards, April, 1994. The standards were developed through a
process that considered the following parameters: risk-based concentrations (non-cancer and cancer risk),
background concentrations, practical quantitation limits, leaching-based cond derations and over-all ceiling
values. The soil categories are broad and, while specific cal culations had to be chosen, they are
representative of smilar exposures which could occur in a given category.

Soil standards have been devel oped for 3 categories of soil: S-1, S-2 and S-3. The Soil Standards
were derived usng a common methodology. The specific exposure factorsfor each category were
designed to describe arange of potential exposures Stuations commonly found at disposal sites. In
sdecting Method 1 to characterize risk posed by the Site, the PRP and risk assessor are accepting the
exposure scenarios used to derive the Method 1 standards.

S0

Therisk-based valuesfor S-1 are based upon aresdential exposure scenario in which a potential
receptor comesinto contact with the contaminated soil while playing or gardening. For non-cancer effects,
the receptor of concern isayoung child (aged 1-8 years) who comesin contact with house dust of soil
origin (indoors) and contaminated soil outdoors. The exposures considered include ingestion and dermal
contact with contaminated soil. Thisresdential expasureis consdered to be protectivefor al potential Ste
uses and thus the S-1 standards represent levels acoeptable for unrestricted use of a property.2

An AUL isnot required if the Site Exposure Point Concentrations are equal to or lessthan the S-1
sandards, since these values represent levels acceptable for unrestricted use. Conversdy, an AUL is
required when the soil exposure point concentrations do not meet the S-1 soil standards when conducting a
Method 1 risk characterization. In thelatter casethe LSP could not conclude that the Siteis clean enough
for unrestricted use.

As mentioned earlier, there are afew exceptionsto the requirement for an AUL if the Site does
not meet the S-1 soil standards:

& Any given Soil Standard may be based upon the lowest calculated risk based number, or one of the

following considerations: the leaching based concentration, the practical quantitation limit (PQL),

background concentrations or a ceiling concentration. See the Background Documentation for the

develooment of the MCP Numerical Standards. Aoril. 1994 for a more thorouah discussion. 11



(8 when it isdemongtrated that background level s have been achieved, regardless of whether
such levels exceed the S-1 standards, or

(b) when concentrations of OHM greater than S-1 Standards are found only at a depth greater
than 15 feet b ow ground surface [310 CMR 40.1012(3)(b)], or

(c) when contamination remainsin a public or rail right-of-way [310 CMR 40.1012(3)(c)].

S2/S3

When conducting aMethod 1 risk characterization at astewhere S-2 and/or S-3 sandards are
applicable, the site Exposure Point Concentrations are compared to the appropriate sandards. The Soil
Category S-2 values are based upon an exposure scenario in which a person potentially comes into contact
with contaminated soil in awork environment or passive recreational setting For both cancer and non-
cancer hedlth effects, the receptor of concern isaworker (aged 18-45 years) who comesinto contact with
contaminated soil as part of his’her employment 2 The exposures evaluated indude incidental ingestion
and dermal contact with contaminated soil during the spring and summer months.

The Soil Category S-3 Standards are based upon a person coming into contact with contaminated
soil during a short but intense exposure, such as excavation work. For non-cancer effects, it is assumed
that the exposure occurs over a period of 3 months, specifically in June, July and August. The exposures
evauated include incidental ingestion and dermal contact with contaminated soil during the summer
months2 A seven year exposure period was used to eval uate cancer risk, dueto the uncertainties inherent
in evaluating short-term exposures for possible carcinogenic effects. Therefore, the cancer risk-based
concentrations were basad upon aworker being exposed 5 days'week, for 3 months/year for 7 years.

Whenever the Exposure Point Concentrations are equal to or lessthan the applicable S-2/S-3
sandards, but exceed the S-1 standards, an AUL isrequired. Thisisbecausethe S-2 and S-3 soil
categories assume certain limitations on receptor exposure and these limitations must be documented in the
AUL Opinion.

Please note again that aleve of No Significant Risk cannot be achieved smply by usng an AUL
when the Method 1 Standards are exceeded [310 CMR 40.1012(4)(b)]. By sdecting Method 1 to
characterizerisks at the site, a party accepts the assumptions used in the devel opment of the Method 1
Standards. Method 1 does not provide flexibility to modify the expasure assumptions used by DEP to
develop the sandards.

If the applicable Method 1 soil standards are exceeded, a party must either remediatethe Stetoa
point that the cal culated Exposure Point Concentrations meet the Method 1 levels, or must perform a
Method 3 risk characterization to demongtrate that the contaminant levels do not pose a Sgnificant risk.
(Note aMethod 3 risk characterization may a so indicate that contaminant level s require remediation.)

Groundwater Contamination

Aninitial gtep in therisk characterization processisto categorize the groundwater at the sitein
accordance with 310 CMR 40.0974. There are three categoriesof groundwater sandards. MCP category
GW-1 Standards[310 CMR 40.0974(2)] apply to groundwater which is consdered either acurrent or a
potential source of drinking water.

The GW-2 Standards[310 CMR 40.0974(2)] apply to groundwater that is at a shallow depth and
below or near agtructurethat exists or is planned to be built on the land above the groundwater. These
sandards are intended to address the potential migration of volatile OHM from the groundwater into
indoor air.

The GW-3 Standards[310 CMR 40.0974(2)] apply to al groundwater areasfor aMethod 1 risk
characterization. These sandards protect againg the migration and discharge of groundwater
contaminants to surface water at concentrations above an Ambient Water Quality Criterion.

7 .

< 1bid.

& This evaluation also considered passive recreational exposures to children, and found that, given the
exposure assumptions employed, the worker scenario described is protective of those exposures.

2 See note 3.



Once the groundwater has been categorized, contaminant levels can be compared to al the
applicable groundwater standards [310 CMR 40.0974(2)]. In general, AULSs cannot be used to restrict
exposure to contaminated groundwater in support of a Permanent Solution (See discussion in Section 2.6).

Under Method 1, an AUL may be used to change the applicable GW Standard only when the sole
reason for a GW-1 categorization isthe presence of a private drinking water well. In order to changethe
GW category the private water supply well must be removed from service as a source of drinking water
[310 CMR 40.0932(5)(d)1.]. In addition, a Grant of Environmental Restriction must be approved by the
Department which includes documentation that the well has been properly abandoned or demondtrates the
absence of any unpermitted cross-connection between the private water supply well and the public system.
An dternative water supply must be provided.

When Method 1 isused to achieve a Temporary Solution (a Class C RAO), an AUL may be used
to restrict human activities that could result in exposure to contaminated groundwater until a Permanent
Solution isachieved. The useof an AUL as part of a Class C RAO isnat required under the MCP [310
CMR 40.1012(3)(g)], but may be used while groundwater remediation is on-going.

When groundwater isnot in a GW-1 area, the MCP does not require an AUL to ensure that
private water supply wellswill never be placed on adisposal steor initssurrounding area. Similarly, the
MCP does not require an AUL to prevent or condition future building congtruction in areas where there
may be a potential for OHM to volatilize from groundwater and affect indoor air in such buildings. 1t may,
however, be prudent to implement an AUL in an area wherethe GW-2 values are exceeded, in order to
control future building design (sub-dab ventilation systems, etc.) and prevent potential exposuresvia
volatilization of contaminantsinto indoor air. Please notethat DEP is consdering MCP revisonsin the
application of GW-2 standards and consequent requirements for AULS.

272 Method 2

Method 2 alowsfor two types of applications.  First, Method 2 may be used tofill data gaps by
creating Method 1 type Standards that do not currently exist. Second, Method 2 may be employed to
incorporate ste-specific fate and transport information to modify exising Method 1 Standards. Not all of
the Method 1 Standards may be modified, however. Modification is allowed for:

the leaching component of the Method 1 Soil Standards;
the volatilization component of the Method 1 GW-2 Standards; and
the migration and discharge components of the Method 1 GW-3 Standards.

The Method 1 Standards that cannot be modified include:

the GW-1 Standards; and
Soil Standards based upon direct contact [310 CMR 40.0985(6) Table 5].

Method 2 does not alow for changes to a receptor’ s exposure assumptions. The equations are provided at
310 CMR 40.0983 and 40.0984 for soil and groundwater, respectively. Changesin exposure assumptions
areonly appropriatein aMethod 3 risk characterization. Oncethe new or modified sandards are
identified, the Method 2 risk characterization is conducted in accordance with the rulesfor aMethod 1
assessment.

A more detailed discussion of Method 2 Modificationsis provided in the Guidance for Disposal
Ste Risk Assessment, Section 6.0.

Soil Contamination

AULsarerequired for the same circumstances when using a Method 2 risk characterization as
they arefor Method 1. Therefore, remedia action or an AUL isrequired any time the soil Exposure Point
Concentrations exceed the new or modified S-1 soil stlandards asthe siteis not clean enough for
unrestricted use. Conversdly, an AUL isnot required if the Ste Exposure Point Concentrations are equal to
or lessthan the new or modified S-1 standards, since these val ues represent levels acceptable for
unrestricted use.

13



Aswith Method 1, the exceptionsfor requiring an AUL if the Site does not meet the S-1 (new or
modified) soil gandardsare:

(8 when it isdemongtrated that background level s have been achieved, regardless of whether
such levels exceed the S-1 standards, or

(b) when concentrations of OHM greater than S-1 Standards are found only at a depth greater
than 15 feet b ow ground surface [310 CMR 40.1012(3)(b)], or

(c) when contamination remainsin a public or rail right-of-way [310 CMR 40.1012(3)(c)].

In addition, whenever the Exposure Point Concentrations are equal to or lessthan the applicable
S2/S-3 (new or modified) standards, but exceed the S-1 sandards, an AUL isrequired. Thisisbecause
certain limits on receptor exposure are assumed with the S-2 and S-3 soil categories, and these limits must
be documented in the AUL Opinion.

Groundwater Contamination

The criteriafor the use of AULs for groundwater are the same with Method 2 asthey are with
Method 1. However, the GW-2 and GW-3 standards may be modified in Method 2 based upon site-
specific conditions. In some stuations, maintenance of those conditions may be required to ensure alevel
of No Significant Risk and in those cases an AUL should beimplemented. Therefore, where Method 2 is
used to alter assumptions due to human interventions, an AUL is necessary to lock in those assumptions as
part of a Permanent Solution.

Toillugrate this point, consder a site where a GW-2 value is modified because of existing
building conditions [310 CMR 40.0986(2)(d)]. It is not uncommon to employ the use of an engineered
design that requires passive ventilation of an area bd ow the basement of abuilding2® Thisbarrier
prevents volatilization of contaminants from the groundwater into the occupied space of the building, thus
preventing exposure. Method 2 could be used to modify the GW-2 value, allowing for a much higher
concentration in the groundwater because the exposure pathway isincomplete (i.e., contaminants cannot
volatilize into the occupied gpace of the building). The maintenance of this engineered sysem iscritical to
thevalidity of the revised GW-2 standard which ensures a condition of No Significant Risk. An AUL
reflecting the obligation to operate and maintain the system would be required.

Under Method 2, exposure assumptions cannot be modified; a Method 3 risk characterization is
necessary to change exposure assumptions, such asthe type of receptor or the duration of exposure.

Where a building currently exigts, adequate Site characterization is essential to rule out the
potential for current exposures. If amodd isused as part of this assessment, the modd’ s assumptions
must be sufficiently protective for both current and reasonably foreseeable uses. If the foreseeable use could
be more sensitive than current use, the moddl must take this foreseeable useinto consideration. An AUL
may be necessary to prevent future exposures that would pase arisk of harm. Where Method 2 isused to
alter or change fate and transport [defing] mechanism assumptions, an AUL isnot required. The
Guidance for Digposal Ste Risk Assessment, July, 1995, Section 6.3.1.3, Use, Application, and
Inter pretation of Predictive Models, recommends the use of input val ues associated with soil characterigtics
(such as soil porasity and permeability) based upon a conservative range of assumptionsgiven the
uncertaintiesthat exist usng any model. Moreover, it may be appropriate to conduct a“worst case’
analysisfor conditions at the Site, or to consder conducting a sendtivity or uncertainty analyss.

Case Sudy 6 in Section 7 provides an example of an AUL used for the maintenance of building
conditions to guard againgt volatilization of contaminantsinto indoor air. However, please note that this
case study focuses on a Method 3 risk characterization. Case Sudy 8 provides an example of an AUL that
addressesthe potential for volatilization into a future building.

273 Method 3

19 An active ventilation system would be considered a Temporary Solution (a Permanent Solution cannot rely
upon Active Operation and Maintenance, as defined in the MCP). Therefore an AUL would not be required
aspart of aClass C RAO. 14



2.8

In aMethod 3 risk characterization, an AUL isrequired any time areasonably foreseeable
exposure scenario is diminated from evaluation [310 CMR 40.1012(2)(a)(2)]. Thesamerulesand
guidance described in Section 2.3 above apply to any of the MCP s Methods for basing risk
characterizations on current and reasonably foresseable uses of the Ste and its surrounding area. An AUL
may not be used to diminate current uses/activities at a Ste from consideration in therisk characterization
[310 CMR 40.0923(4)(a)]. Aslong asan activity isoccurring at asteit must be considered in therisk
characterization. The property owner may havetheright and ability to change the current use, but until the
changeis actually made, the use occurring at the time of the risk characterization must be considered.

When conducting arisk characterization at adisposal Ste, the soil and groundwater should be
categorized regardless of the method of characterization chosen [310 CMR 40.0993(2)]. (Thereisa
tendency to overlook soil and groundwater categorization when aMethod 3 risk characterization is
conducted). The soil category in a Method 3 characterization should be cons stent with the Site-specific
exposure scenarios developed. Under Method 3 all current exposure scenarios must be evaluated, as well
as any reasonably foreseeable future uses and activities. Any future uses or activitiesthat are diminated
from congderation in the risk characterization must be accompanied by an AUL, unless the need for an
AUL isspedifically not required.

Soil Contamination

When using Method 3 to characterize risk of harm associated with soil exposures, an AUL is
necessary any time there are assumptions of restrictions on uses or activities at theste. The Method 3 risk
characterization must eval uate current exposures and reasonably foreseeable exposuresto OHM present in
s0il a thesite. The current uses and activities should be considered in therisk characterization. As
discussed above, the current uses and activities must include actual exposure scenarios, aswell asusesand
activitieswhich are consigtent with current conditions. The reasonably foreseeable expasures should ether
be evaluated or an AUL should be implemented, after appropriate remedial action, to ensure that potential
exposures do not occur without further evaluation or remediation. Disturbance of subsurface soils could
pose asgnificant risk and the AUL provides aleve of assurance that these soilswill not be excavated or if
they are, appropriate precautions will be taken.

In summary, except for those Stuations specified by the MCPin 310 CMR 40.1012(3) and listed
in Section 2.5.2 of this document, for a Steto be considered “clean” without theimpogtion of an AUL, it
must be demongtrated that it is clean enough for “unrestricted use”

Groundwater Contamination

Method 3 requires that groundwater at a Ste be categorized as GW-1, GW-2 and/or GW-3. The
exposure scenarios developed for the risk characterization should be consistent with those categories. As
with Methods 1 and 2, an AUL may only be used to diminate groundwater exposuresif a Grant of
Environmental Redtriction isused to close a private wdl pursuant to 310 CMR 40.0932(5)(d). A notice
may also be used as part of a Class C RAO for risk reduction during groundwater recovery and trestment.

An AUL may optionally be applied to address the potential for vapor infiltration into future,
currently unplanned buildings. When conducting a Method 3 risk characterization, the Site specific
conditions may be taken into account, including Site specific receptor information. Case Sudy 6 illustrates
a dtuation where the receptors are present in the building only during aroutineworkweek. In that case an
AUL is necessary because the use of the Steisnot unrestricted.

Risk of Harm to Safety, Public Wefar e and the Envir onment

Although AULs are primarily intended to address risks to human health, they may also be used to
protect againgt activities or maintain remediesto address risks to safety, public welfare or the environment.

Risk of Harm to Safety

An AUL could be used to condition or prohibit activities which could pose arisk of harm to
safety. Therisk of harm to safety is aways a separate evaluation in accordance with 310 CMR 40.0960.
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Example An AUL could provide for the maintenance of a cap to prevent direct contact with
physical hazards (e.g., glassand metal fragments) present at aSite, or afenceto attempt to control
accessto certain areas of aSite where safety hazards exist.

Risk of Harm to the Envir onment

Theuse of an AUL to addressrisk of harm to the environment is sometimesfeasble. Clearly, an
AUL dating that animals must not use the property, or limiting an animal’ s use of a property, isnot
realigic and should not be consdered. However, when aremedia action, such as capping to prevent run-
off toawetland, isconducted to prevent risk of harm to the environment, it may be appropriate to include
an AUL with the RAO to establish continuing obligations for human activities such as maintenance of the
cap and obligationsto not interfere with its function.

Risk of Harm to Public Welfare

An AUL to prevent risk of harm to public welfare may also be employed.

Example A risk characterization may conclude that potential soil exposures do not posean
unacceptable risk of harm to human hedlth, but the soil may have a strong odor or dily residue
which could cause anuisance if the contaminated soil were placed in an area of unrestricted use.
An AUL could be applied in this case to guard againgt the excavation or placement of soilsin an
areawhere odors or residue could cause a nuisance.

Evaluation of Risks Associated with Changesin Uses and Activities

An AUL isnot a permanent limitation on future development of contaminated property. As
described earlier, the AUL isameans of tranamitting knowledge of the appropriateness of the Site cleanup
for gpecific activities. Useof an AUL alows deferral of the evaluation of future usesthat are consdered to
be unlikely for a site until thetime (if at all) that such uses are proposed.

Where an AUL has been used to diminate certain exposure scenarios at a Ste and the property
owner plansto change the Ste uses or conditionsto uses or conditions which were not evaluated or
addressed by the existing AUL, an LSP must determine before the changes areimplemented if aleve of
No Significant Risk would continue to exist under the new uses or conditions. In cases where proposed
activitieswould not be consstent with alevd of No Significant Risk, additional cleanup and the
amendment or termination of theinitial AUL and application of arevised AUL would be necessary before
the proposed activities could occur. (See Section 6 for the requirementsrelated to a change in land use
after an AUL has been implemented).

L anguage of the AUL

Thegoa of an AUL istoidentify and describe as dearly as possible the restricted and permitted
dte usesthat are cond stent with the assumptionsregarding steuse. The LSP Opinion that accompanies
the AUL should discussthe rationale for the AUL and discuss how the risk characterization process was
used to develop the AUL. Section 3 discusses recommended language for describing prohibited or
incons stent uses and permitted usesin AULs. The Case Sudiesin Section 7 also provide recommended
AUL language for common disposal Site scenarios.

Thelanguage of the AUL should not necessarily vary based upon the risk characterization
Method used. The AUL language should be clear enough so that alay reader unfamiliar with the MCP
risk characterization process and methods will understand the meaning of the restrictions. Kegp in mind
that the most likdly readers of the AUL indude prospective purchasers of the property, tenants and site
neighbors or local officials who consult the deed seeking a description of the remaining contamination and
what should and should not be occurring at the property. While the exposure assumptions underlying the
different risk characterization methods may vary, the description of what activities and uses should and
should not occur should be essentially the same regardless of which method isused.  For example, a
Method 1 risk characterization may conclude that there should be no excavation at the site to prevent
contact with S-3 soil. A Method 3 risk characterization may conclude that no excavation should occur
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basad upon a more site-specific evaluation such asrecrestiona soil contact and incidental soil ingestion. In
ether case, the AUL should convey the information that excavation should not occur without appropriate
health and safety considerations.

The AUL should describe the restricted activities and areas subject to the AUL in termsthat do
not rely upon the reader’ s knowledge of the MCP. When MCP terms are employed in the AUL form and
AUL Opinion (i.e, “soil categorized as S-1”), then those terms should be defined in the AUL. Appropriate
and inappropriate activities should be specifically described. The basis of the AUL should be apparent
upon itsface and it should stand on itsown. A brief narrativein the LSP Opinion should explain the
nature of the site conditions, therisk characterization method used and how the particular limitations were
identified.

The activities and uses should be easily identifiable and enforceable. For example, an AUL
should not be used to limit peoplé€'s activitiesto a certain level of activity or for a particular duration
of time; i.e., workers may be present for only 2 hours per day. Restrictions of this nature are difficult
to uphold and it is difficult to evaluate for effectiveness. At the same time, some short-term
exposures can be appropriately incorporated in the conditions of an AUL (e.g., during non-
emergency repair of underground utilities that cross an area subject to an AUL). The AUL should be
reasonable and clearly should not impose conditions that areillegal or discriminatory. The AUL
should focus on what is being restricted. For example, if a party needs to prevent children from
coming into contact with soil, then the AUL should identify and prohibit uses and activities that
might result in a child coming into contact with soil. The AUL could identify prohibited uses such
asresidential use, use as a school, playground, park or daycare. However, it would be insufficient to
provide that *“young children should be kept away from unpaved surfaces”’.
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3.3

SECTION 3. AUL TYPESand ELEMENTS

AULsareaform of land use contral that has been creasted under the MCP. AULSstake the form
of either agrant of regtrictions on the activities and uses made of a property or anatice of activitiesand
uses which are cons stent and incond stent with maintaining a condition of No Significant Risk at a

property.

Authority for Establishing AULS

Placing regtrictions upon real property, either physically (by erecting afence to limit access) or
legally (by imposing land use restrictions), isnot anew concept. The federal CERCLA program routingy
establishes "ingtitutional controls' to limit opportunities for exposureto residua contamination. Other
forms of land use contralsinclude land use ordinances and zoning laws that restrict certain uses of property
in order to protect the public interest by limiting traffic, controlling height and setbacks of buildings, and
maintaining specific conditionsin certain areas of a community.

The 1992 amendmentsto M.G.L. c.21E, § 6 authorized the Department to acquireinterestsin or
toredtrict use of real property asatool to ensurethat oil and hazardous material are cleaned up adequatdly.
Section 6 Sates:

... that if necessary to carry out the purposes of Chapter 21E, the department may:

acquirereal property or any interest therein, by purchase, gift or lease, or by

eminent domain under M.G.L. c. 79;

restrict the use of property that isor wasaste or vessd; and

record, or may cause, alow or require the owner of property to record, notice of the
restrictions of the use of such property. No restriction held by the department shall be
unenforceable on account of lack of privity of estate or contract or lack of benefit to particular
land or on account of the benefit being assignable or being assigned to any other
governmental body, provided such regtrictions or assgnments are approved by the
commissioner of the department.

The Brownfidds Act (Chapter 206 of the Acts of 1998) directs DEP to ensurethat AULs are
prepared and recorded or registered in the same manner and with the same professonal standards as other
smilar real edtateinstruments. The AUL requirementsin the MCP and this guidance are part of DEP' s
effort to achieve this mandate.

Typesof AULs

The authorization in M.G.L. ¢. 21E, 86 led the Department to develop the following types of
AULsor forms of land use contralsin the MCP:

1 Grant of Environmental Restriction (two types);
2. Notice of Activity and Use Limitation; and
3. Environmental Restriction (impaosed by DEP)

Thefirg two types of AULs are voluntary and designed for use by and at the discretion of private
parties. Thethird type of AUL isinvoluntary and issued by DEP only where a publicly funded cleanup
leaves contamination that could result in unacoceptable risk under certain conditions and the property owner
has refusad to implement an AUL at the property.

This guidance has been developed primarily asareference for caseswhere AULs are
implemented voluntarily by parties conducting response actions. The following discussion focuses on
voluntary AULs.

Voluntary AULs

The two voluntary forms of AULS, the Grant of Environmental Restriction and Natice of Activity
and Use Limitation, have important smilarities and differences. Both document that a release of OHM has
occurred at a property, that a response action has been undertaken at the site, and that the protectiveness of
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the cleanup relies upon certain activities and uses not being made of the property. Thelegal effectsof a
Grant and Notice, however, differ significantly.

Grants

A Grant of Environmenta Restriction isalegally enfor ceable contr act which conveys property
intereststo DEP. Such interests take the form of restrictions, easements and covenants. Present and future
property owners, present interest holders who have subordinated their intereststo the Grant, and future
interest holders are legally required to abide by the terms of the Grant and its restrictions, easements and
covenants. The Department, asthe grantee or recipient of such interests, has the right to enforce the terms
of the Grant if these terms are viol ated.

Consequently, astheterms of a Grant are enforceable by contract, the Grant offers a greater
degree of control over the use of a property by present and future owners and interest holders. A property
owner who seeks strong security over the uses of a property by alessee or others may desirethisleve of
control . A lender may a so prefer such adegree of control over property it holds as collateral to reducethe
risk of unpermitted activities occurring there.

The Department may enforce the Grant under the MCP or seek legal and/or equitable remedies
through the courts.  In general, DEP will pursue enforcement actions for Grant violations againgt the
party who caused the vidlation (or allowed the violation to occur), and not againsgt former property owners
who implemented the Grant correctly and complied with its terms while they owned the property (See 310
CMR 40.0019). The 1998 Brownfidds Law extendsformal liability relief to former ownerswho
implemented a Grant correctly, complied with its terms while they owned the property, and did not cause a
subsequent owner or other party to violate the Grant. Thisliability rdief covers daimsby the
Commonwedlth for additional response action costs and natural resource damages arising from aviolation
of the AUL, and covers somethird party daims. The 1998 Brownfields Law also establishes a new
maximum administrative penalty for violations of AULs (both Grants and Natices) of $25,000 per
violation per day.

Use of a Grant requires Department review and approval, and payment of associated permit fees.
Subordination agreements are required from current interest holders. By these agreements, interest holders
acknowl edge the primacy of the Grant over their interest and agree to comply with the Grant’ stermswhen
exercisng their right in the affected property. Without such agreement(s), parties whose property interests
were created prior to the Grant would not be legally obligated to comply with the terms of the Grant.

Notices

A Naticeisnot alegally enforcesble contract. Rather, it operates as anatice of record at the
Regidtry of Deeds. It identifies activities and uses that are incons stent with maintaining a condition of No
Significant Risk. Unlike a Grant, a Notice does nat convey a property interest to the Department. Thereis
no enforceable contract crested between DEP and property owners and interest-holders. Although Notices
do not legally restrict the use of property as a matter of real estate law, they provide information about
property uses and activities related to maintaining conditions of "No Significant Risk" and "No Subgtantial
Hazard" asrequired by the MCP.

A Notice does not require subordination agreements from interest holders. Also, a Notice does
not require advance Department review or approval, or payment of permit fees. Both time and money
condderations, and the fact that the property is not technicaly restricted, may make the Natice the more
preferable AUL to some property owners.

Although thereis no legally enforceable contract in place, DEP can enforce the terms of a Notice
through its enforcement of the MCP requirements.  Aswith a Grant, DEP's palicy isto pursue
enforcement actionsfor Ste activities and uses that are incons stent with a Notice againg the party who
implemented the incons stent uses or activities (or allowed them to occur), and not againgt former property
owners who implemented the Notice properly and complied with its terms while they owned the property
(See 310 CMR 40.0020). Theliability protection provided by the 1998 Brownfields Law (described above)
appliesto partieswho implement a Noatice (aswell asa Grant) and then transfer ownership of the property.
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Selecting an AUL

The property owner should consider the following when sdlecting atype of AUL:

degree of control desired by the property owner over activities and uses made of the
property,

nature and legal effects of the AUL on the property;

extent of filing requirements;,

need/desire for Department review; and

AUL-related fees.

If agreater degree of control over activities and uses of a property isdesired, then a Grant isthe
more effective AUL. If thereis concern about review time, subordination agreements, expenses and the
legal regtriction of property, then the Notice may be the preferred AUL.

Grant of Environmental Restriction

Under aGrant, a property owner conveysinterestsin hisor her property to the
Department. Theseinterests take the forms of restrictions, easements or covenants. In
implementing the Grant, either Form 1072A or 1072C at 310 CMR 40.1099 isused. A Grant
must be executed in accordance with the requirements established under 310 CMR 40.1071. The
Grant may be used to restrict an entire property or asmaller areawithin the property. A Grant
can restrict both contaminated and uncontaminated land (for the convenience of the property
owner).

To obtain DEP s approval, the property owner must submit a Grant application to the
Department in accordance with 310 CMR 40.1071. Thereview issmilar to that of a permit
application. It involves a determination by the Department that the application is
adminigratively and technically complete. It does not include areview of the adequacy of the
response actions (these response actions are subject to DEP audit).

341 Typesof Grantsof Environmental Restriction

Therearetwo types of Grants of Environmental Restriction provided by the MCP: a Grant of
Environmental Redriction (* Grant” ) and a Grant of Environmental Redtriction for Closed Private
Drinking Water Wdll(s) (*Private Well Grant”). The Grant may be used to redtrict activities and uses
wherethereis soil contamination. A Grant may a so be used to diminate the use of a private wdl for
drinking water purposes and the ingtallation of a new drinking water well on a property within the
boundaries of the disposal site.

The“Private Wd | Grant” (Form 1072C) should be used soldy to diminate the use of a private
drinking water well on a non-dte property located within 500 feet of the disposal Ste (i.e, the property is
not within the boundaries of the disposal site) [See 310 CMR 40.0932(5)(d)1.] A Notice of Activity and
Use Limitation may not be used to redtrict use of a private wel (whether the well ison the disposal steor
off-dte) where such redtriction is necessary to meet the requirement of No Significant Risk pursuant to 310
CMR 40.0932(5)(d).

A Grant may be used to redtrict Ste activitiesand usesin al other Stuationswherean AUL is
ether required by the MCP or voluntarily imposed by the property owner.

342 Elements of a Grant of Environmental Restriction

The Grant of Environmental Regtriction (Forms 1072A and 1072C) identifies the subject property
and specifies restrictions and requirements with which the property owner agreesto comply. The
information required by a Grant islisted below in the order in which it appearsin Form 1072A:

The DEP Site Name (if thereis one) and DEP Release Tracking Number(s);

The date on which the Grant is signed by the property owner and the name and address of the property
owner (“ Grantor”);
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Firg “Whereas’ Clause - the name and address of the property owner and the municipality and county
in which the property containing the area subject to the AUL islocated (if the property owner isa
corporation, the state of incorporation and the principal place of business should be included);

Second “ Wherees’ Clausg’ — refersto the legal description of the property containing the area subject
tothe AUL (which is attached as Exhibit A). If theland isunregistered, the Registry of Deeds recording
reference for the survey plan showing the property isrequired in thisclause. If theland isregistered, the
Land Court Plan referenceisrequired;

Third “ Wheress’ Clause (only included if the AUL appliesto a portion of the property) refersto the
legal description of the portion of the property subject to the AUL attached as Exhibit A-1 and references
the survey plan or Land Court Plan for the portion;

Fourth “ Whereas” Clause - establishes whether the area subject to the AUL isthe disposal Siteor isa
portion of the disposal Ste. Thisdause aso refersto a sketch plan showing the boundaries of the area
subject to the AUL in rdation to the disposal Ste boundaries, which is attached to the AUL as Exhibit B;

Fifth “ Wheress’ Clause - establishesthat response actions taken at the Site are based on regtrictions on
human accessto OHM remaining at the property, and the restriction of certain activities occurring “in, on,
through, over or under” the area subject tothe AUL. Thisdause aso establishesthat the basisfor the
regrictionsisthe AUL Opinion (attached to the Grant as Exhibit C) and requires the date of the AUL
Opinion;

The next paragraph (that begins* NOW, THEREFORE...”) establishes that the grant isa gift to DEP
pursuant to section 6 of Chapter 21E. Theterm “ QUITCLAIM COVENANTS’ meansthat the grantor is
passing whatever title and interest he or she hasin the property within the limits of the grant and warrants
that he or she has not encumbered the property during hisor her term of ownership, yet makes no
representation asto the dtate of title that preceded hisor her term of ownership;

Numbered sections:

“1. Redricted Uses and Activities,” establishesthelist(s) of Restricted Uses and Activities that may not
occur “in, on, upon, through, over or under” the area subject tothe AUL. These redtrictions are based upon
the AUL Opinion, which is attached to the Grant as Exhibit C. Therestrictions place limits on uses (eg.,
no residential use) and activities, induding a prohibition againg excavation [paragraph (iii)] and any
action that is reasonably likdly to result in significant risk or the disturbance of any cap or other cover over
the Redtricted Areg;

“2. Permitted Uses and Activities,” lists uses and activitiesthat are allowed in the Redtricted Area. The
AUL Opinion supportsthese usesand activities. Clause (iii) of this section providesfor an LSP evaluation
of activities other than those listed (See Section 6.1 of this guidance document on “Changesin Land Uses
or Activities After an AUL Has Been Implemented”);

“3. Obligations and Conditions” lists specific conditions and obligations established in the AUL Opinion
that have to be met to maintain a condition of No Significant Risk in the Restricted Ares;

“4. Emergency Excavation,” allowsfor emergency excavation in the Restricted Area (e.g., in order to
repair utility lines or respond to afire or flood) aslong as specific conditions are met. The conditions are
notifying DEP, limiting the degree of disturbance, undertaking listed measuresto reduce risk, and
engaging an LSP to oversee the activities and prepare a plan to restore the area following excavation;

“B. Easaments,” provides DEP, its agents, contractors and employees with aright of access acrossthe
property subject to the Grant to inspect the Restricted Areafor the purposes of ensuring compliance with
the AUL and conducting assessment activities,

“6. Severability,” providesthat if any provision of the AUL islater found to beinvalid by a court, the
remaining provisons of the AUL will remain in effect. It also providesthat theinvalid provision shall be
deemed automatically modified, or if it cannot be modified, it will be deemed deleted from the AUL;
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“7. Enforcement,” establishesthat aviolation of the terms of Grant could result in DEP enforcement
actions, including the assessment of adminigtrative penalties, or theissuance of civil or criminal penalties
and/or “equitable remedies’ by a court of law, including an order to remove or modify structures that
violate the terms of the Grant;

“8. Provison to Run with thel and,” gatesthat the terms of the Grant attach to the property, meaning
that thesetermsremain in effect for theterm of Grant regardless of whether the property ownership
changes,

“9. Concurrence Presumed,” isaformal acknowledgment by the Grantor that he/she agreesto theterms
of the Grant and that he/she and any of higher agents, contractors, subcontractors and employeeswill
comply with itsterms;

“10. Incorporation into Deeds, Mortgages, Leases and Instruments of Trandfer,” establishesthat the
property owner must either reference or incorporate the Grant in full into any subsequent deeds, easements,
mortgages, leases, licenses, occupancy agreements or other instrumentsthat transfer an interest in or right
to usethe property or restricted area. By signing the Grant, this agreement becomeslegally binding;

“11. Amendment and Release” This dause specifies that the Grant may be amended or released and
references 310 CMR 40.1080 et seg., the MCP provisons that address changesin Site use and activities
after an AUL has been implemented and the procedures for amending or rdeasing an AUL;

“12. No Dedication Intended,” This clause establishesthat the Grant is not intended to congtitute atransfer
of property ownership of the subject parcd or Restricted Areato the Department;

“13. Term,” the Grantor indicates, by selecting the appropriate term, whether the Grant is“in perpetuity,”
meaning continuing forever, or “for aperiod of __ years” Inthelatter case, the Grantor would indicate the
appropriate number of years. In the majority of Grants, the Grant runs*“in perpetuity,” unlessit is
rdeased. Even when theterm of a Grant has expired, it is still necessary to obtain from DEP a Rdease of
Grant of Environmental Redtriction;

“14. Rights Reserved,” specifiesthat in accepting the Grant, DEPisnaot expressing approval asto the
adequacy of the Grant or any response actions taken at the disposal Ste. That is, DEP reservesitsrightsto
pursue enforcement actions related to the area subject to the Grant;

Theremainder of the Grant providesfor the notarized sgnature of the Grantor, the notarized
sgnature and sedl of the LSP, and finally, the Sgnature of the Commissioner of the Department of
Environmental Protection.

Exhibits (See Section 4 for detailed ingtructions for preparing these Exhibits):
Exhibit A: awritten legal description of the parcd of land that contains the area subject to the AUL,

Exhibit A-1 (only needed when the AUL appliesto a portion of the property): awritten legal
description of that portion to which the AUL applies;

Exhibit A-2 (only needed when the AUL appliesto a portion of registered land): aplan of the portion
prepared by a Massachusetts Registered Land Surveyor;

Exhibit B: a sketch plan showing the boundaries of the area subject to the Notice in rdation to the
boundaries of the disposal site. (This plan does not need to be prepared by a Registered Land
Surveyor);

Exhibit C: an AUL Opinion, in narrative form, written, dated, Sgned, and sedled by an LSP; and
Exhibit D: AUL Opinion Form BWSC-114.

A certified Registry copy of the Grant must be submitted to DEP using transmittal form
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BWSC-113.

A Grant may aso involve one or more subordination agreements. A subordination agreement is
an agreement by which aholder of aprior interest in the property voluntarily subjects hisor her interest to
theterms of the AUL. Subordination agreements are provided usng Form 1072B as st forth in 310 CMR
40.1099. (See Section 4.13 for more on subordination agreements).

See Section 5 for specific ingtructions for obtaining DEP' s approval of a proposed Grant and for
recording it at the Registry of Deeds or Land Registration Office.

Notice of Activity and Use Limitation (" Notice")

Unlikea Grant or a Private Wdl Grant, a Notice does not convey property interests from the
property owner(s) to the Department. Since the Department is not a party to the Notice, Department
review and the Commissioner’ ssignature are not required. No feeisrequired because thereisno
Department review of aNotice.

A Notice describes activities and uses that areincond stent with maintaining a condition of No
Significant Risk at a property. Aswith a Grant and Private Wdl Grant, aNoticeis not “implemented”
until it isrecorded and/or registered by the property owner(s) in the appropriate Regisiry of Deeds and/or
Land Regidration Office. Therequirementsfor aNotice are set forth at 310 CMR 40.1074. The
applicable Form 1075 is set forth at 310 CMR 40.1099. As mentioned above, a Noticemay not be used to
redtrict theingtallation of a private drinking water well pursuant to 310 CMR 40.0932(5)(d). Only the
Grant and Private Well Grant may be used to restrict access to contaminated groundwater in this Situation.

In accordance with 310 CMR 40.1012(3)(h), a Notice may be used optionally as a notice of record
at the Registry of Deeds of the existence of groundwater contamination at disposal site where a
Permanent or Temporary Solution has been achieved. In such instances, it is recommended that the
AUL Opinion specify that the Notice is being implemented for that specific purpose and its use is not
required by the MCP.

351 Elements of a Notice of Activity and Use L imitation

Many dements of the Notice are smilar to those of a Grant, as described in Section 3.4.2. Since
aNotice does not grant property intereststo DEP, it does not include terms rel ating to the conveyance of
suchinterests.  Consequently, a Noticeis significantly shorter. Likethe Grant, thefirst part of the Notice
identifiesthe digposal site (by Reease Tracking Number and site name), the name and address of the
property owner, the location of the property, a description of the property, and if applicable, a description of
the portion of the property subject to the AUL. The referencesto recorded survey plans, attached legal
descriptions, and AUL Opinion arethe same asthose for the Grant.

The Notice also setsforth the lists of activities and uses, based on the AUL Opinion, which may
or may not occur in the area subject to the AUL and conditions and obligations rd ated to maintaining the
area. Thoseligtsappear as “1. Permitted Activities and Uses Set Forth in the AUL Opinion,” “2.
Activities and Uses Inconsigent with the AUL Opinion,” and 3. Obligations and Conditions Set Forth in

the AUL Opinion.”

“4. Proposed Changesin Activities and Uses,” specifiesthat any proposed changesin activities
and uses at the area subject to the AUL that may result in higher levels of exposureto OHM require an
evauation by an LSP in accordance with 310 CMR 40.1080 et seg. (See Section 6.1 on “Changesin Land
Usesor Activities After an AUL Has Been Implemented”).

“B. Vidation of a Response Action Outcome” specifiesthat activities and uses upon which the
Noticeis based may not “change at any timeto cause asignificant risk” without prior evaluation by an LSP
and any necessary response action. This paragraph references the requirement in 310 CMR 40.0020 that
the owner or operator of a property notify DEP in the event of any such change of activity or use that occurs
without prior LSP eval uation and necessary response actions.

“6. Incorporation Into Deeds, Mortgages, Leases and Ingtruments of Transfer,” issimilar to the
Grant and requiresthat the Noatice be referenced or incorporated into any subsequent “ deeds, easements,
mortgages, leases, licenses, occupancy agreements’ or other insrumentsthat transfer an interestin or a
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right to use the area subject tothe AUL.

Theremainder of the Notice providesfor the notarized signature of the property owner and the
notarized Sgnature and sedl of the LSP.  The Notice must aso indude the same exhibits described in
Section 3.4.2 above for the Grant. A certified Registry copy of the Natice must be submitted to DEP using
transmittal form BWSC-113.

See Section 4 for specific ingtructions for completing Form 1075, Appendix C, “ Siep By Sep Through
Form 1075,” and Appendix J, “ Sample Notice” .

Rationale for the AUL Requirements

In establishing the requirements of an AUL, the Department's objective was to create a
document that is accurate and clear asto what can and cannot happen at a property in order for a
condition of No Significant Risk to exist. Since AULs arelegal real estate instruments, it was
necessary for the Department to take into account applicable real estate law and practice standards.
This approach has been reinforced by the Brownfields Act referenced earlier in Section 3.1. The
legal terms and format of the AUL forms, therefore, are Smilar to ather real edtateinstruments and the
requirements for AULs are consstent with current real etate practice.

The MCP reflects the legal requirements and practice standards by requiring that the
property owner sign the AUL, that surveys be prepared by a Massachusetts land surveyor and
recorded as plans with the Registry of Deeds, that legal descriptions be provided defining the
property and the area subject to the AUL, and that what can and cannot happen at the property and
the obligations and conditions for maintaining a condition of No Significant Risk at the property be
clearly identified.
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4.1

SECTION 4: PREPARING AN AUL

This section discusses important legal considerations and identifies the necessary steps
in preparing an AUL for recording or registration. See also Appendix C, * Step By Sep through
Form 1075" ; Appendix H, “ Activity and Use Limitation Checklist;” and Appendix J, “ Sample
Notice of AUL.”

Asageneral note, it isimportant that both the property owner who is considering using
an AUL and hisor her LSP understand that an AUL isalegal document that functions as a
component of a cleanup remedy in accordance with MCP requirements. Since an AUL
effectively limits what activities and uses can occur at a property, the property owner needsto be
clear about those limits, that is, the area subject to the AUL, thelist of prohibited/permitted
activities, and conditions and obligations necessary to maintain a condition of No Significant
Risk. Inthisregard, the Department strongly advises the preparer of an AUL to discuss
specifically with the property owner the AUL requirements, the consegquences of the restrictions
under consideration, and the consequences of violating of the AUL. Thisinvestment of time up
front will help to avoid the time and expense of amending an AUL or terminating and redrafting
anew oneto provide for uses not included in the original AUL.

This section begins with a discussion of the difference between registered and
unregistered land. In drafting an AUL, it isimportant to recognize whether the property is
registered or unregistered land as plan requirements and property descriptions differ
between the two.

The Differ ence between Registered and Unregistered L and

Registered land isreal property, the title and boundaries of which have been created by
a decree of the Massachusetts Land Court (MGL c. 185). The benefit of such ajudicial
determination is certainty, as the title and boundaries of a registered parcel of land cannot be
challenged (unlessit can be proven that fraud was involved in filing the registration petition).
With registered land, title vests in the property owner by means of a certificate of titleissued in
his or her name. The certificate of title, along with the registration plan issued by the Land
Court, identify the boundaries of the subject parcel. The certificate al so identifies outstanding
encumbrances (with afew exceptions). The Land Registration Officein each Registry of Deeds
handles the filings for registered land.

The majority of parcelsin the Commonwealth of Massachusetts are unregistered. Most
transfers of land are recorded in the Registry of Deeds where a deed typically conveys ownership
of property from one party to another. Thereisno judicial determination of title and boundaries
with unregistered land. In order to determine the status of title to a parcel of unregistered land,
it is necessary to obtain atitle examination. Documents affecting unregistered land are recorded
at the appropriate Registry of Deeds. Y ou can immediately recognize whether a property is
registered by the source of the owner'stitle. If the owner has obtained title to the property
through a certificate of title, then the property isregistered. If the owner has acquired title
through a deed, then the property is unregistered.

Documents affecting registered land are stamped with a "document” number at the time
of their filing. They do not receive "instrument” numbers or book and page numbers. Documents
dealing with unregistered land are stamped with an "instrument” number at the time of
recording, and ultimately receive a book and page number. Depending upon the particular
registry, an unregistered document may receive a book and page number at the time of recording
or at alater time. In summary, registered land documents are identified by document numbers
while unregistered land documents are identified by instrument/book and page numbers.
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4.2

Please note that it is not necessary to have a book and page number assigned by the
registry at the time of recording to submit the implemented AUL to DEP. Some registries do
not provide book and page numbers at the time or recording, but all registries assign an
instrument number at that time. A certified Registry copy of the AUL with the instrument
number is sufficient for submittal to DEP.

When the Registry of Deeds returns the original of the recorded AUL to the property
owner, the original will include the book and page number. DEP requests that the property
owner forward the book and page number to the appropriate DEP regional office upon receiving
thisinformation.

If theland is registered, the Land Registration Office will keep the signed original AUL.
The property owner will only receive a copy of the original.

Description of the Area Covered by the AUL

An AUL must describe the parcel of land that contains the area subject tothe AUL. A
written legal description of this parcel of land must be attached to the AUL as Exhibit A. Please note
that this requirement can be satisfied by obtaining the description from a survey plan that has already been
recorded with the Registry of Deeds, or attaching a copy of the property owner's deed to the AUL as
Exhibit A (aslong asthe deed references a survey plan that was recorded at the Registry of Deeds prior to
recording the AUL. If the property isregistered land, a copy of the Owner's Certificate of Title may be
attached as Exhibit A. An AUL must also include a description of the specific areathat is subject to
the AUL. The parce of land and the specific area subject to the AUL may be one and the same.
When the remaining contamination is limited to only a portion of the property and the property
owner electsto apply the AUL just to that area, then it is necessary to provide a written legal
description of that portion in Exhibit A-1 of the AUL. If the entire parcel is subject to the AUL,
then the description provided by Exhibit A satisfies both legal description requirements.

Consequently, in crafting an AUL, the property owner needs to decide whether to
restrict the entire parcel of land or only a portion of it. Why would a property owner decide to
restrict the entire parcel? If aparcel issmall in size and hasa singular use, for example a
service station, it may be less costly and less complicated for AUL complianceto restrict the
entire parcd. If aportion of the parcel isto be restricted, an additional survey is necessary for
the portion, unless one has been previoudly recorded at the registry. Depending upon the size of
thelot and its versatility, the cost of a survey may be far less than the property valuelost in
restricting the entire parcel. 1t may make more sense to carve out restricted and unrestricted
areas if the property owner wishes to preserve flexibility in use of the parcel, especially if the
restricted area does not comprise a major portion of the property.

Unregistered Land. A “ metes and bounds’ description is used to describe both the
perimeter of the parcel of land and the area subject to the AUL if the land is unregistered.
Accordingly, Exhibit A and Exhibit A-1 should contain metes and bounds descriptions. A
metes and bounds description uses compass directions and distances. An example of such a
description is; "Beginning at a point on the northerly side of Main Street; thence turning and
running N 20° 10" 30" W, one hundred (100) feet to ...". Such a description may be obtained
from the property owner’s deed aslong asit is based on a survey plan that was recorded at the
Registry of Deeds before the AUL was recorded.

Registered Land. If theland isregistered land, it will have a*“bounding description” of
the parcel’s perimeter in Exhibit A instead of a metes and bounds description. A bounding
description reads as follows: "NORTHERLY by Old Boston Road, one hundred (100) feet...".
Such a description may be obtained from the Owner’s Certificate of Title. If the area subject to
the AUL isaportion of a parcel of registered land, the portion needs to be described in terms of
metes and bounds in Exhibit A-1.
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4.3

Describing the Land Covered by an AUL

It iscritical that AULs accurately describe the land to which they apply. Therefore,
survey plans of the parcel containing the area subject to the AUL and the specific area subject to
the AUL must be prepared by a Massachusetts Registered Land Surveyor. A signed and
stamped survey prepared by aregistered surveyor in accordance with professional land
surveying standards is presumed to be accurate. Both the parcel of land containing the AUL
area and the AUL areaitself must be clearly and accurately defined for purpaoses of accurately
locating the property, avoiding conflicts with abutters about the boundaries of the property and
the AUL area, and complying with the terms of the AUL.

431 Survey of Parcel Containing Area Subject tothe AUL

Unregistered Land. The AUL must reference a survey plan showing the boundaries of the parce
of land containing the area subject to the AUL. Check with the appropriate Registry of Deeds to determine
whether a survey plan hasbeen recorded. A survey plan that has already been recorded at the
Registry of Deeds (i.e., it is“of record” at the registry) may be referenced to describe the parcel of
land within which the area subject to the AUL islocated. Thetitle of this plan and its recording
information (i.e., the Plan Book and Plan Number) should be referenced in the second “ Whereas’
clause of the AUL. A copy of the property owner’s deed may be used as Exhibit A aslong asthedeed is
based upon a survey plan recorded at the Registry of Deeds.

If a survey plan of the parcel has not been recorded at the Registry of Deeds, then a
perimeter survey of the parcel within which the area subject to the AUL is located must be
prepared by a Massachusetts Registered Land Surveyor in accordance with the Registry of Deeds
plan recording requirements. Plan recording requirements are established pursuant to M.G.L.
Chapter 36, Section 13A, as amended. (See Appendix F, “ Requirements for Survey Plans,” for
plan recording requirements).

If it is necessary to prepare such a plan for recording, please note the proper recording
sequence of the plan and AUL. Thefirst item to berecorded at the Registry of Deedsisthe
plan, followed by recording of the AUL. Once the plan has been recorded, insert the recording
information into the second “ Whereas’ clause of the AUL before recording the AUL. Once you
have referenced the plan in the AUL, record the AUL. To satisfy the AUL survey requirement
for the parcel of land, the survey plan must be recorded with the registry as a plan independently
of the AUL, and not only as an exhibit to the AUL.

Registered Land. If theland isregistered, then a plan of record aready exists, namely the
Land Court Plan. The Land Court Plan is referenced in the owner’s Certificate of Title and may be
found at the Land Registration Office and/or the engineering department of the Land Court. Only a
Land Court Plan can establish the boundaries of registered land. If theland isregistered, then it is
sufficient to include areference in the AUL to the Land Court Plan. A copy of the Owner’s Certificate
of Title may be attached as Exhihit A;

4.3.2 Survey of Area Subject tothe AUL

Unregistered Land. If the AUL appliesto a portion of a parcel of land, then a survey
plan prepared by a Massachusetts Registered Land Surveyor meeting the plan recording
requirements of the Registry of Deeds is also required for the portion of the parcel. It, likethe
perimeter survey of the parcel, must be recorded with the registry as a plan before the AUL is
recorded. The recording information for this plan must be referenced in the third “ Wherees’
clause of the AUL before the AUL is presented for recording. The survey plan of the portion of
the parcel which the AUL applies to should not be attached to the AUL as an exhibit.

If it is necessary to prepare a survey of the perimeter of the parcel because no such plan
exists, and a portion of the parcel is subject to the AUL, then it is acceptable to delineate the
area subject to the AUL on the perimeter plan. DEP recommends the consolidation of such
information on one plan, as a cost saving measure.
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4.5

Registered Land. If the parcel isregistered land, and a portion of the parcel is subject
tothe AUL, then an 8 1/2" x 11" plan prepared by a Massachusetts Registered Land Surveyor
delineating the area subject to the AUL should be attached to the AUL as Exhibit A-2. A survey
plan of such area will not be accepted for filing by the Land Registration Office independently of
the AUL.

4.3.3 Sketch Plan of Area Subject to AUL in Relation to Boundaries of Disposal Site

An AUL alsorequiresan 8 1/2” x 11" sketch plan showing the boundaries of the area
subject to the AUL in relation to the boundaries of the disposal site to the extent that the
boundaries of the disposal site are known. This sketch plan is attached to the AUL as Exhibit B.

Thisisthe only plan that need not be prepared by a Massachusetts Registered Land Surveyor.
Even s0, it must contain accurate distances.

If the known boundaries of the disposal site extend beyond the boundaries of the parcel
of land containing the area restricted by the AUL, it is recommended that the sketch plan show
only that part of the disposal site that lies within the boundaries of the subject parcel asit has
been suggested that including a neighbor's property within a disposal site on a plan of record
could invite a dander of title claim by the neighbor. It would otherwise be prudent to first
obtain an abutter's written consent before showing the abutter's property within a disposal site on
aplan of record.

Exhibit B may take the form of an 8%2" by 11" copy of the required survey plan of the
parcel subject to the AUL (that has been or will be recorded), with a sketch plan showing the
boundaries of the disposal site added. Or, Exhibit B can be a separate sketch plan showing the
boundaries of the parcel subject to the AUL and the disposal site. Exhibit B does not have to be
prepared by a Registered Land Surveyor (See Appendix J, “ Sample Notice of Activity and Use
Limitations’” for an example of the first approach).

434 Summary of Legal Descriptions and Plan Requirements

The requirements for describing the land to which an AUL applies are summarized in
Exhibit 4-1.

Description of Prohibited/l nconsistent Activities and Uses

When identifying prohibited/inconsistent activities and uses, be as specific as possible.
Vague and broad prohibitions can result in an overly restrictive document that unnecessarily
limits the uses of a property and potentially reduces the property’ s value.

For example, if the activity to be limited to ensure a condition of No Significant Risk is
excavating below a depth of three feet, then that iswhat should be stated in the AUL. A general
prohibition against excavation is unnecessary and overly restrictive. The result of such overly
restrictive language is that any excavation is effectively prohibited, including the planting of a
shrub.

Over-restricting activities can create additional work. If thereisinterest in
implementing an activity or use that is prohibited by an AUL, then it is necessary to obtain an
LSP Opinion stating that such activity is permissible (or that it can be implemented after
additional response actions are performed). An amended AUL may be needed if the new
activity or use will be a permanent feature of the site. Y ou can avoid additional work and
expense by thinking through what specific activities and uses are not appropriate in achieving
and maintaining a condition of No Significant Risk. (See Section 6 on proceduresto address
changes in use once an AUL has been implemented).

Description of Permitted Activities and Uses

In identifying permitted activities and uses, thinking through such activities and uses
with the property owner helps avoid inadvertent omission of an activity or use by drafting an
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AUL too narrowly. Conversaly, broad descriptions of uses and activities should be avoided, as
they may create ambiguity. Either situation could result in the need to amend the AUL.
Permitted
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EXIMDIL4-1L AUV U DVDESURIDBE | AE LAND CUVERED BY AN AUL

LAND AREA

REGISTERED LAND

UNREGISTERED LAND

Parcel containing AUL area
(See Guidance Section 4.2)

A. Survey Plan
(See Guidance Appendix F for
Plan Requirements)

Reference Land Court Plan Number in AUL's 2™
"Whereas' clause

If a survey plan has already been recorded, reference the Registry of
Deeds Plan Book / Plan Number in AUL's 2™ "Whereas' clause;
OR

If a survey plan has not been recorded, have one prepared by an MA
Registered Land Surveyor and record it before the AUL is recorded.
Reference Registry of Deeds Plan Book / Plan Number in AUL's 2™
"Whereas' dause

B. Written Description

Use bounding language from property owner's
Certificate of Titleissued by Land Court [attach to
AUL as Exhibit A]; and

Copy metes and bounds from recorded survey plan [attach to AUL as
Exhibit A];

OR

Copy metes and bounds from deed referencing a survey plan recorded
with Registry of Deeds [attach to AUL as Exhibit A]

Areatowhich AUL applies (only
needed if thisareais a portion of
the parcel)

(See Guidance Section 4.3.1)

A. Survey Plan
(See Guidance Appendix F for
Plan Requirements)

Have a survey plan of AUL area prepared by a
MA Registered Land Surveyor [attach to AUL as
Exhibit A-2]

If asurvey plan of the AUL area has already been recorded, reference
the Registry of Deeds Plan Book / Plan Number in the AUL's 3
"Whereas' clause

If asurvey plan of the AUL area has not been prepared, have one
prepared by an MA Registered Land Surveyor. Record plan before the
AUL isrecorded and reference the Registry of Deeds Plan Book /

Plan Number in the AUL's 3 "Whereas' clause (Plan does not get
attached to AUL as an exhibit). If asurvey plan of the parcel
containing the AUL area is also being prepared, both the parcel and
the AUL area can be shown on the same plan.

B. Written Description

Copy metes and bounds from survey plan [attach
to AUL as Exhibit A-1]

Copy metes and bounds from recorded survey plan [attach to AUL as
Exhibit A-1]




3.Relationships between AUL area and
disposal site (contaminated area) (See
Guidance Section 4.3.3)

A. Sketch Plan

Prepare a sketch plan showing both the
boundaries of the AUL area (from survey plan)
and the boundaries of the oil or hazardous
material release within the parcel (from site
assessment) [attach to AUL as Exhibit Bl

Prepare a sketch plan showing both the boundaries of the AUL area
(from survey plan) and the boundaries of the oil or hazardous material
release within the parcel (from site assessment) [attach to AUL as
Exhibit B]

B. Written Description

None Needed

None Needed




4.6

4.7

Activities and Uses must be consistent with the risk characterization, i.e., these activities and
uses can occur and till maintain a condition of No Significant Risk.

In each of the AUL forms, the last clause in the “permitted activities and uses’ that
follows the list specified for the subject parcel reads asfollows: “Such other activities or uses
which, in the Opinion of an LSP, shall present no greater risk of harm to health, safety, public
welfare or the environment than the activities and uses set forth in this Paragraph.” This
language isin the AUL formsto indicate that activities outside of those listed as permitted may
be conducted (as long as they are not expressly prohibited by the AUL), provided that an LSP
evaluates the activity or use and an LSP Opinion is submitted to DEP before the new activity or
use occurs in accordance with the procedures specified in 310 CMR 40.1080 and described in
Section 6 of this document.

Description of Obligations and Conditions

Clearly spell out obligations and conditions so that present and future interest holders
(and anyone else who looks at the document) have a clear understanding of what needs to be
undertaken and/or continued at the property in order to maintain a condition of No Significant
Risk.

Detail isimportant when describing obligations and conditions necessary to maintain a
condition of No Significant Risk. Identify exactly what needs to be undertaken or maintained so
that anyone reading the document has a clear understanding of the responsibilities for ensuring
that No Significant Risk ismaintained. For example, if acap is not to be disturbed, and isto be
maintained in good repair, then such an obligation should be clearly stated.

In drafting an AUL, it is permissible and appropriate to require that any future
excavation occurring accordance with a health and safety and/or soil management plan. The
obligation to develop and adhere to such plans should be included in the AUL. In addition, the
purpose and el ements of these plans should be described in the narrative AUL Opinion. Please
note that a health and safety plan and/or soil management plan cannot be used in lieu of an
AUL. For more discussion on referencing health and safety proceduresin an AUL, See Section
2.4,

AUL Opinion

A narrative AUL Opinion must be prepared by an LSP and attached to the AUL form
(1072, 1072C, or 1075) as Exhibit C. This Opinion should provide sufficient detail so that the
reader can understand what has occurred at the property requiring the implementation of an
AUL. DEP recommends that the Opinion include a brief summary of the incident that resulted
intherelease. For example, if the releaseisthe result of aleaking underground storage tank,
then the Opinion should describe details such as: the size and contents of the tank; the date on
which the rel ease was discovered and manner of discovery; the general extent of the release
(impact soil and/or groundwater/indoor air/surface water, etc.), and the response actions taken to
address the release. The Opinion should also describe the nature of the contamination
remaining at the site that is the subject of the AUL (type of contamination, media affected,
vertical and horizontal extent, concentrations, exposures of concern).

In drafting his or her Opinion, the LSP should explain why an AUL is necessary to
maintain a condition of No Significant Risk. The Opinion should fully identify permitted and
prohibited/inconsistent activities and uses as well as obligations and conditions necessary to
maintain a condition of No Significant Risk. Thelists of permitted, prohibited/inconsistent
activities and uses, and conditions and obligationsin the AUL Opinion should mirror the
contents of the AUL form. Otherwise any discrepancy between the two raises a question asto
which iscorrect. In instances where the MCP does not require the use of an AUL, the
Department recommends that the AUL Opinion state that the AUL is not required.

BWSC-114, which isatransmittal form for the narrative Opinion (and not a substitute
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4.9

4.10

4.11

4.12

for this Opinion), should be attached as Exhibit D.

Deleting or Changing L anguage of AUL Forms

The language of the AUL forms cannot be deleted or changed. Astheforms are codified in
the MCP, they cannot be edited. Changing the language of an AUL form, except to eliminate
inapplicable bracketed language or to add a clarifying notation as described in Section 4.9, will
invalidate the AUL and any RAO that relies upon it.

Adding L anquage to AUL Forms

Language may be added to AUL forms so long as the purpose of it is to provide greater
detail and clarity. For instance, it is advisableto include atitle reference in the AUL prior to the last
paragraph that reads “owner hereby consentsto...”. A title reference may include a deed, certificate
of title or probate reference. Language may not be added which contradicts or qualifies the standard
form language.

AUL Transmittal Forms

As part of the Grant application, the applicant must file three transmittal forms:

1. aTransmittal Form for Application and Payment (Form 50); 2. an Activity and Use
Limitation (AUL) Transmittal Form BWSC-113; and 3. an Activity and Use Limitation (AUL)
Opinion Form BWSC-114. (See Appendix G for alist of AUL-related forms.) It isimportant to
obtain and submit as part of your Grant package the Application and Payment Transmittal Form
in order to ensure proper crediting of your application fee. In implementing a Notice, two
transmittal forms are necessary: 1. Transmittal Form BWSC-113; and 2. Transmittal Form
BWSC-114.

Note: DEPiscurrently reviewing the AUL transmittal forms for consolidation.

Requirement for a Certified Registry Copy of the AUL

A certified registry copy of an AUL, asrequired under 310 CMR 40.1070, is a copy of
an AUL which isissued by the Registry of Deeds or the Land Registration Office and is signed
and/or stamped by the registrar stating it is a true copy of the AUL as recorded and/or registered.

Any other type of copy isinsufficient (i.e., the RAO submittal will not be considered complete).

Necessary Signatories for Property Owner

The property owner must sign an AUL. The property owner is the party who holds the
fee simpleinterest in the property. If an individual owns the property, then that individual's
signature is necessary. If the property is owned by more than oneindividual (e.g., husband and
wife, siblings, etc.), then al owners must sign the AUL.

A ground lessee, that is a lessee whose |ease term is ninety-nine years or fewer, may not
sign an AUL. No form of restriction signed by a ground lessee will satisfy MCP requirements.
(See also Section 1.5.)

The following signatures are necessary when the property owner is not an individual,
but is one of the following entities:

Corporation. It isnecessary to obtain a corporate vote authorizing the signatory to sign the AUL
on behalf of the corporation unless the signatory(ies) holds both an executive and fiscal office.
Specifically, the president or vice-president (executive) and the treasurer or assistant treasurer
(fiscal) must sign it: one person may hold both types of offices (See MGL c. 155, section 8).
Also, aclerk’s certificate of incumbency is necessary to confirm that the signatory holds his or
her respective office asidentified. The notary’ s acknowledgement for the property owner’s
signature may be modified to reflect the capacity in which the property owner is signing (e.g., as
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a corporate officer, atrustee, a partner, etc.). Thelanguage in the AUL formsis most
appropriate for parties who hold afee smple interest in the property.

Limited Partnership. It isnecessary that the general partner sign the AUL, unless the limited
partnership agreement authorizes another party to sign. If so, the agreement should be
submitted with the AUL.

Limited Liability Corporation ("LLC"). It isnecessary to obtain the signature of the person(s)
named in the Certificate of Organization as authorized to execute real estate documents.

Limited Liability Partnership ("LLP"). It is necessary to obtain the signature of the person
authorized in the partnership agreement registration to execute real estate documents.

Condominium - Necessary Signatures when Area Subject to AUL is Common Area. If
documents are of record at the Registry of Deeds authorizing trustees or directors of a
condominium to execute documents which affect common area on behalf of the unit owners,
then an AUL may be signed by those authorized individuals. 1f no such document exists of
record, then it will be necessary to obtain the signatures of all unit owners.

Trusts. If title to the property is held by the trusteg(s) of atrust, then it is necessary that the
AUL be signed by the trusteg(s) authorized under the declaration of trust to execute real estate
instruments. If thetrust is not recorded in full, the relevant language of the trust should be
submitted with the AUL.

Municipality. If it isatown, then the Board of Selectmen should sign. If it isacity, depending
upon the type of charter held by the city, then the Mayor or City Manager may sign.

Please note that when any of the above entities own the property subject to the AUL, it
is recommended that a copy of the documentation indicating who is authorized to sign the AUL
be submitted to DEP along with the certified copy of the AUL. If this documentation is not
provided, it should be made avail able to DEP upon request.

L SP Signing on Behalf of Property Owner

An LSP may not sign an AUL on behalf of the property owner without first obtaining a
power of attorney authorizing him or her to do so. The power of attorney must be recorded with
the AUL.

Subor dination Agr eements

A subordination agreement is an agreement under which a prior interest holder (e.g.,
mortgagee, easement holder, or lessee) agreesto subordinate his or her interest to a subsequently
created interest (See Section 3.3 above). If the prior interest holder does not subordinate his or
her interest, then he or sheis not obligated to recognize or comply with the terms of the
subsequently created interest.

Grants: If thereare existing record interestsin an arearestricted by a Grant, then subordination
agreements from the holder(s) of these interests must be obtained by the property owner and
submitted to DEP as part of the Grant application package. Form 1072B must be used for
subordination agreements. If the Restricted Areaisa portion of a parcel, then subordination
agreements must also be obtained from any holders of interestsin the parcel whose activities
could be affected by the Grant (e.g., a utility easement on the larger parcel but not in the AUL
area may allow utility workers to move equipment over the AUL areato reach the easement).

A subordination agreement should be recorded and/or registered immediately after the
recording or registering of the Grant. Without subordination agreements, existing interest
holders are not legally obligated to recognize or comply with the terms of the AUL. If theland
isunregistered, then the signed original Subordination Agreement should be returned to the
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Department after it has been recorded. If the land is registered, the signed original
Subordination Agreement will be retained by the Land Registration Office, and a certified copy
should be forwarded to the Department

There are instances when the AUL clearly does not affect the interests of a prior
interest holder. For example, a Private Well Grant restricting the installation of a drinking
water well does not affect a utility easement holder’ sright to access the property and install or
maintain utility lines so long as the terms of the easement do not affect the closed well. A
subordination agreement, therefore, is not do necessary in this case.

Noticesof AUL: Currently, thereis no requirement for subordination agreements
where a Notice of Activity and Use Limitation is being implemented. It is recommended,
however, that the property owner provide written notice of the AUL to any existing interest
holder by certified mail, return receipt requested, and if possible, obtain agreements from such
interest holders that they will comply with the terms of the AUL if these interests could be
affected by the AUL (e.g., by conditions placed on access or excavation).
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SECTION 5: AUL RECORDING AND PROCESSING REQUIREMENTS

This section addresses the procedural requirements for implementing an AUL after it hasbeen
properly prepared and signed by the property owner and the LSP.

Exhibit 5-1 describes the steps required to implement a Notice of Activity and Use Limitation.
Oncethe Notice form has been filled out (with al the rdevant exhibits) and signed, the next sepis
recording or registering the Notice with the appropriate Registry of Deeds or Land Regidtration Office. For
a Grant of Environmental Redtriction, the next step is DEP sreview of the Grant. After the Grant has been
reviewed by the Department and signed by the Commissioner, the Grant isrecorded and/or registered in
the same manner asthe Notice.

DEP Review of a Grant or Private Wl Grant

Oncea Grant or Private Wdl Grant has been prepared, it must be submitted to the Department
for review, accompanied by atitle certification, copies of outstanding encumbrances, plans of record, and
the applicable permit application fee (See Section 5.2 below). Thereview performed by DEP (See DEP' s
Fee Regulations, 310 CMR 4.04(10)) hastwo steps.

511 Grant Application Requirements

The requirements of a Grant application apply to both the Grant of Environmental Restriction
(Form 1072A) and the Grant of Environmental Restriction for Closed Private Drinking Water Well(s)
(Form 1072C) and are set forth in 310 CMR 40.1072. The application must include:

1. A completed Form 1072A or Form 1072C (both forms are set forth at 310 CMR 40.1099),
including the exhibits described in Sections 4.3 and 4.7 above.

2. Any necessary subordination agreements using Form 1072B st forth at 310 CMR 40.1099;

3. Adtitlecertification and copies of outstanding record encumbrances (e.g., mortgages, easements, liens)
and any plans of record. (See Appendix D ,* Sample Title Certification”) and;

4. A check in payment of the permit application fee submitted with a“ Transmittal Form for Application
and Payment,” (available from DEP offices). The permit code for thistransmittal form is BWSC 40.

A complete Grant Application must be submitted to DEP using transmittal form BWSC-113.
5.1.2 DEP’s Review Process
DEP uses a two-step process to review applicationsfor Grants and Private Well Grants:

Step 1: Administr ative Completeness

Theinitial review determines whether the application is complete; that is, whether all necessary
documents have been submitted to DEP. Such documentsinclude the signed original of the Grant and any
associated documents, such as subordination agreements, survey plans, title certification, title documents
and any corporate votes and certificates of incumbency. The Department must conduct this review within
30 days after it receives the submittal. 1f the submittal isincomplete, DEP providesthe party filing the
Grant application with awritten notice of deficiencies and 15 days within which to provide the missing
information. Failureto provide this missing information within thistime frameis consdered awithdrawal
of the application. (Note Thesetime frames may be changed by mutual written consent of DEP and the

applicant.)

A second adminigtrative completeness review is conducted for the supplementary material in
which DEP determinesthat all necessary material has been submitted. DEP will not review or processan
incompl ete application.



Step 1

Record plan(s) with
Registry of Deeds
Plan Department

Survey #1

Survey Plan of Parcel

(Note: if registered land, simply reference Land
Court Plan number in AUL)

Plan Book #

Survey #2

Survey Plan of Area Subject to AUL
(Note: if registered land, Survey #2 should be an
8 1/2" x 11" plan attached to AUL as Exhibit A-2)

Plan Book #
Plan #

Step 2

Record and/or register
AUL (Form 1075 and
Exhibits) with Registry
of Deeds and/or Land
Registration Office &
insert recording
references for survey
plan(s) into Form
1075 (see Step 1)

Form

1075

Exhibit
A
Metes &
Bounds
of Parcel

a

Certified

Exhibit
A-1
Metes &
Bounds of
AUL Area

Exhibit
B
Sketch
Plan of
Disposal
Site

Exhibit
C
AUL
Opinion -
Narrative

Exhibit
D
BWSC
114
(original)

Copy,

Step 3

Submit certified copy
of AUL to DEP
regional office (within
30 days of Step 2)

Form

1075

A-1

Dl Bwsc
Form
113
(original)

Step 4

Provide copy of
recorded / registered
AUL to local officials
and publish legal
notice in local
newpaper which
indicates the
recording / registration
of AUL (within 30 days
of Step 2)

Chief Municipal

Officer

Board of
Health

Planning

Board

Zoning
Board

Local Paper

Step 5

Submit proof of public
notifications to DEP
(within 7 days of Step
4)

Proof of

Publication in
Local Newspaper

Proof of
Notices to
Local
Officials
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Step 2: Technical Review

This stageinvolves areview of the Grant documents, survey plans and title certification to
determine whether they are correct asto substance and form. DEP has 75 days in which to conduct this
review. If the submittals are found to be satisfactory, then DEP will approve the Grant application. If there
aretechnical deficiencies, DEP will send awritten notice of the deficiencies to the party filing the Grant
application. A second technical review takes place upon submission of the supplementary material. DEP
has 45 days from the day after receipt of the supplementary material to completethereview. Thisreview is
limited to the sufficiency of documents and not the sufficiency of the response action. A decison to
approve or not approve the Grant is made upon completion of the second technical review (or thefirg if no
supplementa information was needed). DEP then sends awritten statement indicating whether the Grant
has or has nat been approved to the applicant. (Note: These time frames may be changed by mutual,
written consent of DEP and the applicant.)

Once DEP gaff decidesthat he Grant can be approved, the Grant isforwarded to the DEP
Commissioner for approva and signature. Once the Commissioner has sgned the Grant, DEP will return
it and any other associated documents, plans and subordination agreements to the applicant so that they
may be recorded and/or registered. The Grant does not become effective until it has been recorded or
registered.

Grant Fee Requirements

Permit Application Fee  The permit application fee for DEP sreview of the Grant is st forth
in DEP sfeeregulaions at 310 CMR 4.04(10)(4)(g). The permit application feeis $1050 [See 310
CMR 4.10(10(g)]. A permit applicant may apply for consolidated review of multiple Grant or
Private Well Grant applications and a special fee if the application meets the following criteria[See
310 CMR 4.10(10)(9)(4)(b)]:

1. the application covers Grants for 6 or more separate parcels which comprisg, in
whole or part, asingle disposal site or 6 or more Private Well Grants that are related to
asingle disposal site;

2. each of the proposed Grants references a single AUL Opinion in accordance with
310 CMR 40.1071(2)(f); and

3. the prohibited and permitted activities and uses, and the obligations and conditions
stated in the respective Grants are identical for each of the parcels.

With respect to consolidated Grant applications, DEP must refund any portion of a
permit application fee that exceeds the agency's actual costs for review and approval. DEP's
costs are calculated by applying the method used to cal cul ate Response Action Costsin 310
CMR 40.1220(1) and the Indirect Rate set forth in 310 CMR 40.1221(2). Regardless of DEP's
actual review costs, the fee for reviewing a consolidated application for multiple Grants cannot
be less than $1050, and cannat exceed $6,000.

DEP sreview is also necessary to amend, release, or terminate a Grant of
Environmental Restriction (See Section 6 for information on amending or releasing/terminating
AULS). The process for these reviews is generally the same as the grant review above. The
permit application fee for DEP sreview of an Amendment of Environmental Restriction is
$850; and the permit application fee for a Release of Environmental Restriction is $650.

Recording and/or Registration Requirementsfor All AULS

Within thirty days of recording and/or registering an AUL with the appropriate Registry of Deeds
and/or Land Regigtration Office, the property owner must submit to the Department a certified Registry
copy of the AUL. The certified Registry copy is necessary to verify that the document submitted to DEPis
an exact copy of the AUL asrecorded/registered. It isinsufficient to submit an uncertified phatocopy of the
AUL. It must be a certified Registry copy, which is stamped by the Registrar of the Registry of Deeds.

If theland isregistered land, the certified Registry copy will include a document number. If the
land isunregistered land, the certified copy will include an instrument number and/or book and page
number.
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Pursuant to 310 CMR 40.1070(3), an AUL isnot fully implemented or effective until it has been
recorded and/or registered with the appropriate Registry of Deeds or Land Regidration Office. An RAO
Statement that relies upon the implementation of an AUL isnot complete or effective until DEP has
received a certified Registry copy of the AUL, as specified in 310 CMR 40.1056(2)(g) and 40.1070(3).

Public Notice Requir ements

AULs are subject to public involvement requirements set forth at 310 CMR 40.1403(7). These
requirements establish that within thirty days of recording and/or registering an AUL, a copy of the
recorded and/or registered AUL must be provided to the following four officialsin the community(ies) in
which the property subject to the AUL islocated:

the Chief Municipal Officer;

the Board of Health;

the Zoning Officia; and

the Building Code Enforcement Official

A legal notice must also be published in a newspaper that circulates in the community in
which the property subject to the AUL islocated, indicating that the AUL has been recorded and/or
registered. A copy of the legal notice must be submitted to the Department within seven days of its
publication. It isrecommended that the actual newspaper clipping, showing the date of publication,
be submitted to DEP to confirm its publication. (See Appendix E, Legal Notice of an Activity and Use
Limitation, for thelega notice format.)
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SECTION 6: AFTER AN AUL HASBEEN IMPLEMENTED

After an AUL has been recorded and/or registered, changesin circumstances at the disposal site
or errorsin the original AUL may result in the need to correct, amend or terminate the original AUL. This
section addressesissues and procedures that apply once an AUL has been implemented, including:
evauating changesin site uses and activities with respect to an existing AUL ; correcting and amending
AULSs, terminating AULS, referencing AULsin lease agreements; and DEP audits of disposal siteswith
AULs.

Changesin Land Uses, Activities or Other Conditions after an AUL has been | mplemented

To remain in compliance with the MCP, the owner of a property for which an AUL has been
recorded or registered has an ongoing obligation to comply with theterms of the AUL. If an activity or
changein the use of the area subject to the AUL is being considered and the new activity or changeis not
within the uses or activities specifically permitted by the AUL, then an LSP must evaluate the new
activities and/or uses using the MCP risk characterization process to determine whether a condition of No
Significant Risk would be maintained with the new use or activity or whether additional response actions
would be needed [ 310 CMR 40.1080(1)] to ensure alevd of No Significant Risk. An LSP Opinion based
on this evaluation must be submitted to DEP befor ethe activity or changein usetakesplace. ™' This
Opinion should be submitted with documentation of the supporting risk characterization.

The regulations take a conservative approach by requiring an evaluation of any activity or use that
isnot identified as permitted in the AUL. In caseswhere the AUL does not clearly include an activity or
use, an evaluation by an LSPisnecessary. Thisrequirement underscores the importance of developing an
AUL that addressesthe likely range of future activitiesand uses at asite. “Specifically permitted” does not
mean, however, that the exact type of business needsto belisted in the AUL in order for a contemplated
use to be consdered permitted under the AUL. For example, if the AUL permits “any commercial and
industrial uses of the dtethat do not involve excavation,” then a change of use from a shoe soreto adrug
store would be considered consstent or “specifically permitted.” However, wherean AUL dlowsfor
“commercial and indugtrial use’ and the addition of on-dte day care at an indugtria facility isbeing
consdered, the day careis not clearly included within the broad “ commercial and indudtrial use’
description. Consequently, an LSP must evaluate such use using the MCP risk characterization processto
determine whether allowing day care on the site would be cons stent with maintaining a condition of No
Significant Risk.

If, after an evaluation of a change of use and/or activity, a property owner abandons his or
her plan to proceed with the change, it is not necessary to file an LSP Opinion. That is, the Opinion
isonly required if the change isto occur.

Keep in mind that activitiesand/or usesthat are not within thoselisted in the AUL must be
evaluated by an LSP. For example, a property owner isnot proposing to change the use of the property asa
marina, but is proposing to build awarehouse for boat storage. If the AUL for the property does not
identify the excavation and construction necessary to build the new structure as permitted activities, then an
LSP mug evaluate these activities. Other situationswill require an evaluation of both a changein useand
the activities that are needed to prepare for the new use. For example, where the only permitted use of the
area subject to the AUL isa paved parking lot, the property owner wishing to landscape a corner of the
areafor use as an employee picnic area, must have an LSP evaluate both the use of the area for picnicking
and the activities (asphalt removal and soil excavation related to landscaping) needed to prepare for the
changein use.

1 310 CMR 40.1080(2) indicates that this Opinion should be provided “on aform prescribed by the
Department”. To date, however, DEP has not developed such aform. This LSP Opinion, therefore, should
be submitted to DEP in narrative form (it can be in the form of a letter), and dated, signed and sealed by the
LSP. Thissubmittal should reference that the Opinion is being provided pursuant to 310 CMR 40.1080.

£ 310 CMR 40.1080(2) incorrectly states that the LSP Opinion should indicate “whether the proposed
changesin Site Activities and Uses will exceed a reporting threshold pursuant to 310 CMR

40.0300" [emphasis added]. The LSP Opinion should instead indicate whether, based on an evaluation of the
proposed activity or use using the MCP risk characterization process, a condition of No Significant Risk will
continue to exist. DEP intendsto correct this lanauaoe accordinalv.
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For activities that involve response actions (e.g., excavation of contaminated soil, trestment or
containment measures, or additional testing to better define contaminant levels), follow the procedures
outlined in Section 6.1.1 below.

6.1.1 If the Contemplated Changein Activitiesor Uses I nvolves Response Actions

If the LSP concludesthat the new activity and/or useisincons stent with maintaining a condition
of No Significant Risk and additional response actions are needed before thelevd of dleanup at the siteis
aufficient to alow the new use, then, in accordance with 310 CMR 40.1080(3), the procedure below must
be followed before undertaking the new use or activity. In thisstuation, the new useor activity could
Creste a new exposure to contamination remaining at the ste; without additional response actions, the Ste
would no longer have alevd of No Significant Risk. Plansfor any response actions required to maintain
acondition of No Significant Risk need to be submitted to DEP as follows:

1. TheLSP Opinion submitted in accordance with 310 CMR 40.1080 should specify what additional
response actions are hecessary;

Tier | and Tier 1l Stes- In accordance with 310 CMR 40.0581 and 40.0582, for any dassified disposal
dteswith an AUL, parties must have an effective permit (Tier 1) or effective Tier 11 Classfication
prior to commencing response actionsto allow for achangein Steuse or activity or the termination of
the AUL. If the additional response actions will be undertaken and completed while the permit
or classification remainsin effect (i.e., within 5 years from the effective date of a Tier | permit
or an initial Tier Il Classification), then there is no requirement to apply for a permit extension
or classification [See 310 CMR 40.0550 and 310 CMR 40.0560]. According to 310 CMR
40.0581(2) and 310 CMR 40.0582(3), parties with an effective permit or classification,
respectively, must provide DEP with written notice prior to performing response actions.

If the permit/classification has expired, a permit/classification extension must be obtained before the
response actions are performed. The permit/classification extenson should be submitted with the LSP
Opinion.

In addition to providing written notice or obtaining a permit/classification extension, either a Release
Abatement Measure Plan or Remedy Implementation Plan for the additional response actions should
be submitted. Except at Tier |A stes, these plansare not subject to DEP approva for Tier | or Tier 11
dtes. Please note that the public noticeg(s) required for these actions should be provided as appropriate
(See 310 CMR 40.1403). If the Stewas designated as a PIP site, then the provisions of the Public
Involvement Plan for public review and comment on the plans should be followed.

Digposal stesthat have not been classified - For disposal steswhere an RAO Statement was
submitted with an AUL before Tier Classification and an activity or useis proposed that requiresa
remedial action to support achangein use, the LSP Opinion should be accompanied by a Release
Abatement Measure Plan (RAM) and a RAM fee (if the propased actionsfall within the allowable
scope of aRAM in terms of their scale, complexity, or the time necessary to complete the work); [See
310 CMR 40.0442]. Thisplan issubject to presumptive approval by the Department. If the scope of
the response actions needed to restore the site to a condition of No Significant Risk are outside of the
allowable scope of aRAM in terms of their scale and/or complexity then a Tier Classfication and
Remedy Implementation Plan should be submitted to DEP before response actions can be performed,

2. The AUL must be amended to include the proposed Site Activities or Uses; and

3. A revised RAO Statement must be submitted to DEP along with supporting documentation to
reflect any changes from the previous RAO.

6.1.2 If the Contemplated Changein Activities or Uses Does Not | nvolve Response Actions

If an LSP evaluates a contemplated change in use and concludes that no further cleanup is needed
to provide for the new usg, it is recommended that the AUL be amended to add the contemplated useto the
list of permitted uses particularly if the duration of the activity islonger than afew monthsor islikdy to
reoccur (i.e, not aonetime event). By doing so, both DEP files and the AUL itsdf will be current, and
confusion asto whether the terms of the AUL are being met can be avoided.
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The occurrence of an activity/use that is not within the uses or activities specifically permitted by
an AUL, without prior evaluation by an LSP and the performance of hecessary response actionsto restore
or maintain a condition of No Significant Risk, isaviolation of the MCP and is subject to enforcement by
the Department. See 310 CMR 40.0019, “ Vidlations of Environmental Redtrictions’ and 310 CMR
40.0020, * Vidlations of Response Action Outcomes’.

Correcting Errorsin an Implemented AUL

If an AUL that has been recorded and/or registered contains errors, steps must be taken to
correct the errors. The mechanism used to correct the AUL depends upon the nature of the error.
The different mechanismsinclude recording a “Confirmatory” AUL or terminating/releasing the
AUL and recording a new, corrected AUL.

6.2.1 Non-Substantive Errors

A Confirmatory AUL may be used to correct minor errors and omissions in the original
AUL, or in any Amendment or Termination. A Confirmatory AUL may not be used, however, if the
AUL appliesto registered land. The Land Registration Offices do not accept confirmatory
documents. In such cases, errors will have to be corrected by terminating the AUL and filing a new
one.

Examples of non-substantive errors include misspelled names, missing linesin the legal
description of the property and inadvertent omission of exhibits. A Confirmatory AUL isalso
appropriate in the instance where a permitted or restricted use, or an obligation or condition
mentioned in the AUL Opinion attached to the AUL, is inadvertently omitted in the AUL form in the
respective category.

A Confirmatory AUL cannot be used to add or delete activities or uses that are not
supported by the AUL Opinion; an amendment must be used instead.

Theword “Confirmatory” should be typed next to thetitle of the AUL so that it reads
“Confirmatory Notice of Activity and Use Limitation,” “Confirmatory Amendment to Notice of
Activity and Use Limitation,” etc.. A Confirmatory AUL should repeat word for word the language
of the original AUL, but should not repeat the error. The error should be deleted and the correct
information substituted. A paragraph should be added at the end of the confirmatory AUL
Amendment, or Termination (before the signatures), stating that the document is a confirmatory
document executed to correct an error made in the original instrument, and the error should be
specifically identified.

The Confirmatory AUL must be recorded with the Registry of Deeds by requesting that the
Registry marginally reference the Confirmatory AUL on the original AUL Amendment or
Termination. A marginal referenceis a note placed on a recorded document that indicates that the
document is affected by another document and where that document can be located by book and page
numbers. A certified Registry copy of the Confirmatory AUL as recorded must be forwarded to the
Department within thirty days of recording.

6.2.2 Substantive Errors

If substantive errors are discovered in an implemented AUL, it is necessary to terminate the
defective AUL through a Statement of Termination of Notice of Activity and Use Limitation.
Substantive errorsinclude, but are not limited to: the wrong party named as the property owner, the
AUL was not signed by all property owners; the property description is for the wrong parcel; the
survey and sketch plan requirements were not met; and other errors of this nature.

The Statement of Termination is set forth in Appendix I, along with a Fact Sheet stating
DEP s position regarding itsuse. An LSP Opinion is not necessary to implement a Statement of
Termination. Also, there are no public notice requirements. A new AUL must be recorded
immediately after recording the Statement of Termination. A certified Registry copy of the
Statement of Termination should be forwarded to DEP. Also, the Statement of Termination and the
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new AUL should be marginally referenced on the terminated AUL.
Amendmentsto AULS cannot be used to correct substantive errorsin implemented AULSs.
Amendments

An amendment of an AUL isrequired where an LSP determines that the terms of the original
AUL (i.e, permitted activities, restricted/inconsstent activities, or obligations and conditions) need
additions or modifications to ensure maintenance of a condition of No Significant Risk. An AUL may only
be amended on the basis of an LSP Opinion. In Situations where additional remedial actions are necessary
(asdescribed in Section 6.1.1), remedia actions must be completed prior to recording the amendment.

Amendmentsto AULs may be used to increase the area restricted under the AUL when the
additional areaislocated within the same parcel asthe areaidentified in the original AUL. An
amendment to an AUL may not be used to decrease the size of the area subject to the AUL. In order
to decrease the size of therestricted area, it will be necessary to release or terminate the AUL and
record and/or register anew AUL for the decreased area.

The procedures for anending an AUL are set forth at 310 CMR 40.1081 and are described bel ow.
Amending a Grant or Private Wd | Grant requires DEP review and approval, and payment of afee. The
amendment of a Natice does not require the Commissoner’ s signature or payment of afee.

How to Amend Grantsand Private Wel Grants

Amending a Grant requires the use of the Amendment to Grant of Environmental Regtriction
Form 1082A et forth at 310 CMR 40.1099. The amendment must be reviewed and approved by DEP. It
is necessary to attach to Form 1082A: awritten legal description of the property (Exhibit A); an AUL
Opinion (Exhihit B) explaining the proposed changesin Site Activities and Uses and how those changes
are cons gtent with the requirement to maintain No Significant Risk; and BWSC-114. The AUL Opinion
must be prepared, signed and sedled by an LSP in accordance with 310 CMR 40.1082. The amendment
application must also include atitle certification, copies of pertinent instruments and plans, and payment of
an application fee. If applicable, subordination agreements must be obtained using Form 1072B s forth at
310 CMR 40.1099. It isalso necessary to include in the application a Transmittal Form for Application
and Payment and BWSC Forms 113. Thefeefor amending a Grant is $850.

The amendment must be recorded and/or registered with the appropriate Registry of Deeds and/or
Land Regidration Office and a certified Registry copy of the amendment, including instrument and/or
book and page number, and/or document number must be submitted to the Department within thirty days
of itsrecordation and/or regigtration. Aswith the Grant and the Private Well Grant, it is necessary to
comply with public involvement requirements set forth at 310 CMR 40.1403(7); (See Section 5.4 above).

How to Amend Notices

Amending a Notice requiresthe use of Form 1082B st forth at 310 CMR 40.1099. Aswith the
Notice itsdlf, the amendment does not require Department review or the Sgnature of the Commissioner. It
is necessary to attach to the Amendment to Notice of Activity and Use Limitation: awritten legal
description of the property (Exhibit A); an AUL Opinion prepared, Sgned and seeled by an LSPin
accordance with 310 CMR 40.1081 explaining the proposed changesin Site Activities and Uses and how
those changes are cons stent with the requirement to maintain No Significant Risk (Exhibit B); and
BWSC-114. The amendment must befiled for recording and/or registration with the appropriate Registry
of Deeds and/or Land Regigtration Office. Within thirty days of recordation and/or registration, a certified
Registry copy of the same including the instrument and/or book and page number, and/or document
number, must be submitted to the Department using transmittal form BWSC-113. Aswith the Notice, it is
necessary to comply with the public notice requirements st forth at 310 CMR 40.1403(7); (See Section 5.4
above).

Reeasngor Terminating AULS

Based upon an AUL Opinion prepared by an LSP, a property owner can release or terminate an
AUL that isnolonger necessary to maintain a condition of No Significant Risk or No Substantial Hazard.
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This scenariois most likely to occur where additional cleanup or other response actions diminate the need
for the AUL. Grantsand Private Wdl Grants can be rdeased only by the Department. A Naticeis
terminated by the property owner.

If additional remedia actions are necessary to achieve alevd of cleanup that would alow for the
release or termination of an AUL, such remedial actions must be undertaken in accordance with the MCP.
Asoutlined in Section 6.1.1, step 1, response actions must be performed under an effective permit/Tier 11
Classification or in accordance with an approved RAM plan . Thisremedia work must be completed
prior to recording arelease or termination of the AUL. A revised RAO Statement must be submitted to
DEP aong with supporting documentation to reflect any changes from the previous RAO.

How to Release a Grant (Including Private Well Grant)

Rdeasing a Grant requires the use of Form 1084A that is set forth at 310 CMR 40.1099. Because
the Department isthe party signing the Release, DEP mugt firg review the Release before signing it. A
written legal description of the property (Exhibit A), an AUL Opinion prepared by an LSP (Exhihit B), and
BWSC-114 must be attached to the Release and the applicable fee must be submitted in accordance with
310 CMR 40.1083 and 310 CMR 4.10(i). The Transmittal Form for Application and Payment and
BWSC-113 must be used to submit the gpplication to DEP. The fee for this application is $$650.

The Release must be recorded and/or registered with the appropriate Regisiry of Deeds and/or
Land Regidration Office and a certified Registry copy of the same, including an instrument number and/or
book and page number, and/or document number, must be submitted to the Department within thirty days
of recordation and/or regigtration. Aswith theorigina Grant, it is hecessary to comply with the public
notice requirements set forth at 310 CMR 40.1403(7); (See Section 5.4 above).

How to Terminate a Natice

Terminating a Notice requires the use of Form 1084B st forth at 310 CMR 40.1099. A written
legal description of the property (Exhibit A), an AUL Opinion developed by an LSP (Exhihit B), and
BWSC-114 must be attached to the Termination. BWSC-113 must be used to submit the Termination to
DEP. No DEP approvd isrequired.

The Termination must be recorded and/or registered with the appropriate Registry of Deeds
and/or Land Regigtration Office and a certified Registry copy of the same, including the instrument and/or
book and page number, and/or document number, must be submitted to the Department within thirty (30)
days of recordation and/or registration. Aswith the Natice, it is hecessary to comply with the public notice
requirements set forth at 310 CMR 40.1403(7); (See Section 5.4 above).

See Section 6.2.2 above on terminating a Notice that contains substantive errors and replacing
such defective Notice with anew AUL.

I ncor por ation of AUL into Deeds, L eases and Other | nstruments of Transfer

Both the Grant and the Notice require that any “deeds, easements, mortgages, leases, licenses,
occupancy agreements, or other insruments of transfer” of an interest in the property or right to usethe
property incorporatethe AUL in full or by reference. Accordingly, any lease, easement, etc. that is created
after an AUL has been recorded or registered must ether include a copy of the AUL or reference the AUL
(by date, Regigtry, and instrument/Plan Book and Page Number or document number). This requirement
isintended to ensure that people with legd rightsto use the property other than the owner are aware of the
existence of the AUL, the specific limitations placed on the use of the property, and conditions and
obligations necessary to maintain No Significant Risk.

M aintenance Contracts and Property M anagers

While not required by the MCP, where the area subject to the AUL is maintained by a contractor
(e.0., landscaper), the maintenance contract/agreement should reference the AUL, and itsterms should be
discussed with the contractor to ensure that he/she understands the limitations. By providing this
information to the contractor, the property owner hel psto ensure that the maintenance workers are aware
of and protected from exposure to the remaining contamination. Likewise, any employee of a
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company located on a Stewith an AUL who is responsible for managing or maintaining the property
should also be familiar with theterms of the AUL.

DEP Audits of Disposal Siteswith AULs

The Brownfidds Act (Chapter 206 of the Acts of 1998, Section 43) requiresthat DEP conduct
targeted audits of all sitesfor which an AUL has been recorded or registered. In an audit of response
actionsat adisposa sitewith an AUL, the Department may evaluate whether the AUL has been properly
implemented and whether the activities and uses occurring in the area subject to the AUL are congstent
with the terms of the AUL asrecorded. The MCP currently allows DEPto initiate arandom audit of aste
with an AUL at any time (prior to and beyond the date of the RAO) to determine whether the AUL was
properly implemented and whether the activities and uses comply with the AUL (See 310 CMR
40.1110(2).) Please notethat DEPis currently embarking on an initiative to conduct targeted audits of all
stesfor which AULSs have been filed to support a Class A or B Response Action Outcome. In addition, the
agency is currently considering a number of revisonsin its audit program to enhanceits efficiency and
effectiveness.
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SECTION 7: HYPOTHETICAL AUL CASE STUDIES

Thefollowing hypothetical case studies present common examples of disposal site conditionsthat require
the application of an AUL to support an RAO Statement. The case studies which concern disposal Steswherean
AUL isrequired (Case Sudies 1 through 6) are sructured as AUL Opinions (Exhibit C) with accompanying AUL
language for Form 1075 (Natice) or Form 1072A (Grant). The case sudies which discuss disposal Steswhere use
of an AUL isrecommended (Case Studies 7 and 8) provide a narrative description of Site conditions and
recommended AUL language for Form 1075.

The AUL Opinionsillugtrate the type of information DEP recommends including and a format for
presenting it. The MCP requiresthat an AUL Opinion specify why the AUL “is appropriate to achieve and/or
maintain alevel of No Significant Risk....” In order to effectively communicate why the AUL is needed, the AUL
Opinion should describe:

the events/site use which resulted in the contamination and any remedia actions taken to remove
sources’OHM;

dte conditions (types, concentrations, and approximate depth/area extent of remaining OHM);
the Method of Risk Characterization used; and

the underlying rationale for the need to implement an AUL at the particular disposal Ste.

With respect to the AUL forms, recommended languageis provided for: (1) permitted activities and uses,
(2) activities and usesincons stent with the AUL Opinion (i.e, restricted and/or prohibited); and (3) obligations and
conditions necessary to maintain aleve of No Significant Risk at the disposal ste. Examples of problematic
language, drawn from AULSs reviewed by DEP, are aso provided and identified aslanguage that isnot
recommended.

Asdiscussad in Section 4.7, the narrative AUL Opinion and the language in the AUL forms should be
readily understandable to a reader who is unfamiliar with the disposal Site history and conditions, or with the
purpose and requirements of the MCP. When aMCP term is used, the meaning of the term in the context of how it
isused should be explained. The AUL Opinion should also provide sufficient information such that another LSP,
perhaps hired by a prospective purchaser, can understand the connection between the MCP risk characterization and
the AUL Opinion.

When reviewing these case sudies, it iscritical toredlize that the listed permitted and incond stent
activities and uses, aswdll asthe obligations and conditions of the AUL, stem from the risk characterization method
used (i.e, Method 1, 2 or 3), the assumptions made regarding the exposure pathways at the given disposal Site, and
thefindings of the Risk Characterization. Also note that these case studies describe scenarios at the point in the
response action process where a decison has been made toimplement an AUL. It isassumed that for those
scenarios where remedial actions were performed, afeasibility eval uation has been conducted and has determined
that the achievement of background conditions at the steisnot feasible. Furthermore, it isalso assumed that parties
have completed a thorough process of sdecting the most appropriate remedy for the disposal site and have selected a
remedy that includesan AUL. In presenting these scenarios, DEP is not advocating the implementation of AULs as
the best aternative for smilar disposal Sites. Rather, the case studies merely provide guidance on how to craft an
AUL for these situations, should a party eect to use one.

Each case study is grictly hypothetical and focuses upon particular contamination issues and risk
characterization approaches commonly associated with disposal siteswhere AULSs have been implemented. The
case dudies are not intended to provide comprehens ve discussions of environmental concerns and/or risk
characterization issuesthat could exist for the hypothetical s presented.

Appendix J provides an example of acomplete Notice of Activity and Use Limitation package which
includes: AUL Tranamittal Forms BWSC-113 and BWSC-114, Notice of AUL Form 1075, Exhibits A, A-1, B, and
C, alegal newspaper natice, and anotification letter to local officias.



CASE STUDY 1: Soil Contamination at Depth, Unpaved

Preface: In general, DEP believes the complete prohibition of excavation in a desgnated AUL Areaisimpractical,
particularly at locationswhere utility lines are present or where their ingtallation or the performance of
congtruction work is reasonably foreseeable. Nevertheless, the presence of soil contamination which does not meet
a condition of No Sgnificant Risk for future foreseeable activities and uses creates the need to implement an AUL
to regtrict certain activities and uses, such as excavation, which could result in exposure to contaminated soil.

To alarge extent, the need to ingtall and/or maintain some type of physical barrier to prevent exposure to
contaminated soil located at depth is based upon the access bility of the soil, the current and reasonably
foreseeable Ste activities and uses, and the level of control desired at the site. At siteswhere soil contamination
remains at some currently inaccessible location, the primary intent of the AUL should be to maintain the current
s0il category and related exposure assumptions by redtricting activities which could disturb the zone of
contamination and/or make it more accessible (i.e., moving contaminated soil to a more accessible location,
thereby changing the soil category).

In Case Sudy #1, snce contamination is below the Method 1, S-3 Soil Sandards, islocated at depth, and is not
readily accessible, specifying the continued maintenance of existing physical barriers (e.g., landscaping, buildings)
and/or the ingtallation of additional barriers as obligations of the AUL may not be necessary to maintain a level of
No Sgnificant Risk at the Site. Rather, the AUL would simply state that contaminated soil located at depths of 5to
10 feet below grade is not to be disturbed; and redtrict Ste activities and uses consistent with the S-1 soil category
and uncontrolled subsurface activitieswhich are likely to disturb the contaminated soil, render it more accessible,
and/or result in a child’sand/or an adult’s exposure to contaminated soil through ingestion and/or dermal contact.

The necessary retrictions/requirements for conducting subsurface activities which may disturb contaminated soil
should be clearly identified in the both the AUL Opinion and the AUL. In particular, the development of a Health
and Safety Plan and a Soil Management Plan prior to the performance of planned/future excavation is strongly
recommended asan obligation of the AUL to ensure that: 1. workers are informed of the presence of site-specific
soil contaminants; 2. workers are aware of appropriate personal protective equipment and/or engineering controls
to prevent exposure(s); and 3. contaminated soil is managed in accordance with the MCP at 310 CMR 40.0030 et
seg. The AUL Opinion should provide a detailed discussion of the basis for this Obligation and should specify the
required elements of both plans.

EXHIBIT C
ACTIVITY ANDUSE LIMITATION OPINION

In accordance with the requirements of 310 CMR 40.1074, this Activity and Use Limitation Opinion has been
prepared for the property located at 123 Main Street, Anytown, Massachusetts. As of the date of the recording of the
Notice of Activity and Use Limitation (* Natice” ) with the Middlesex County Registry of Deeds, the subject 0.5 acre
property iszoned for commercial use. A one-gtory building, landscaped areas, and asmall parking lot occupy the
property. A legal metes and bounds description of the property is provided in Exhibit A.

SiteHigory

A 1992 rdease of #2 fud ail from an underground storage tank required natification to the Department of
Environmenta Protection (DEP). The natification triggered an investigation to determine the extent of petroleum
contamination at the ste. Cleanup activitiesincluded removal of the tank, excavation, and off-site disposal of
approximately 100 cubic yards of contaminated soil. Although the tank and soil have been removed, there remains
s0il contamination that could not be removed because of the proximity of the on-site building and its footings that
prevented further excavation. Average concentrations of Extractable Petroleum Hydrocarbonsremaining in soilsare
800 mg/kg C9-C18 dliphatics, 3500 mg/kg C19-C36 aliphatics, and 1000 mg/kg C11-C22 aromatics. Other
contaminants of concern are below laboratory method detection limits, and groundwater has not been significantly
affected.

Reason for Activity and Use Limitation

The contaminated soil remaining at the siteis currently located at 5 to 10 feet bel ow surface grade near the
northwest corner of the building in an area identified on Exhibit B. No utilities are present at this depth; landscaped
areas overlie the contaminated soil, which is consdered potentially accessible for current sSite use.



A risk characterization by Method 1, which compares contaminant levels to DEP s cleanup standards, was
conducted to support an RAO for thesite. Concentrations of petroleum in soil meet the Method 1, S-2 and S-3 ol
sandards for current Site use, but exceed the most stringent Method 1, S-1 soil stlandards for unrestricted future use.

[Note: The* Method 1 Cleanup Slandards’ refer to numerical standards for chemical contaminantsin soil and
groundwater published in the Massachusetts Contingency Plan or “ MCP.” The MCP contains the Commonwealth
of Massachusetts' regulationsfor the notification, assessment, and cleanup of disposal Steswhere a release of ail
and/or hazardous materials has occurred. The soil standards are broken into three soil categories S1,S2,and S
3. The S1 Soil Sandards are the most dtrict, or lowest, numerical values since they were derived to be protective of
aresdential exposure scenario by consdering a receptor’ sincidental ingestion and dermal contact exposuresto
s0il while gardening and playing. The S2 and S-3 sandards are less grict and therefore higher, since they were
derived conddering passive recreational and congtruction-related exposure scenarios, respectively. A Response
Action Outcomeisthe regulatory endpoint of the digposal Ste assessment and cleanup process]

The site poses No Significant Risk to hedlth, safety, public welfare or the environment for current commercia uses
of the property, as contaminant concentrations remaining in soil meet the Method 1, S-2 and S-3 Cleanup
Standards. However, sincelevels of petroleum hydrocarbons remaining in the soil at the Ste exceed Method 1 S-1
Standards, a greater risk exigsif future activities and uses of the property wereto result in human exposureto
contaminated soil. Therefore, in order to maintain a condition of No Significant Risk for future activities and uses,
an Activity and Use Limitation is required to prohihbit certain future uses of the property and to restrict activitiesin
the AUL Area such that any disruption of soil is controlled and does not render contaminated soil more accessible
for direct contact or ingestion by people a or near the disposal site.

Permitted Uses and Activities

0] Commercia and industria activities and usesincluding but not limited to, landscaping and routine
maintenance of landscaped areas which do not cause and/or result in direct contact with, disturbance of,
and/or reocation of, the petroleum-contaminated soil currently located at depths of 5 to 10 feet below
surface grade;

(i) Excavation associated with short-term (three months or lessy®2 underground utility and/or construction
which islikely to disturb petroleum-contaminated soil located at 5 to 10 feet below surface grade provided
that it is conducted in accordance with a Soil Management Plan and a Hedlth a Safety Plan prepared and
implemented in accordance with Obligations (i) and (ii) of this Opinion prior to the commencement of
such activity;

(iii) Activities and useswhich are not identified by this Opinion as being incons stent with maintaining a
condition of No Significant Risk; and

(iv) Such other activities and useswhich, in the Opinion of an LSP, shall present no greater risk of harm to
hedlth, safety, public welfare, or the environment than the activities and uses set forth in this paragraph.

Redricted Uses and Activities

3 The terms “short-term” and “long-term” are defined throughout the case studies as “less than three
months’ and “greater than three months’, respectively, to reflect the 92-day exposure duration for a
construction worker assumed by DEP in the devel opment of the MCP Method 1, S-3 Soil Standards. The
intent of the recommended AUL language is to convey that the Method 1, S-3 Soil Standards (and similarly
derived Method 2, S-3 Standards) may not be protective for exposure periods exceeding 92 days.

1 Thelanguagein clause (iv) is part of Form 1075. The Department has received both internal and external
comments that this language should be removed becauseit is not explicit. Since thislanguage is part of the
MCP form, however, it may not be altered. The intent of thislanguage is to provide for any future activities
and uses that were not identified by the LSP at the time the AUL was implemented. The language also
reinforces the requirement that, under such future circumstances, an LSP must evaluate such activities and
render an Oninion prior before the activities mav be conducted. 46



(if)

(iii)

(iv)

Use of the property as aresidence, school, nursery, daycare, recreationa area, and/or other such use at
which achild s presenceislikdly;

Any short-term (three months of less) activity including, but not limited to, excavation which islikdy to
disturb petroleum-contaminated soil located at 5 to 10 feet bel ow surface grade without the prior
development and implementation of a Soil Management Plan and a Health and Safety Plan in accordance
with Obligations (i) and (ii) of this Opinion;

Any long-term (greater than three months) activity which islikey to disturb petroleum-contaminated soil
located at 5to 10 feet bel ow surface grade; and

Rd ocation of petroleum-contaminated soil currently located at 5 to 10 feet below surface gradeto a
shallower depth, unless such activity isfirst evaluated by an LSP who renders an Opinion which states that
such relocation is consistent with maintaining a condition of No Significant Risk.

Obligations and Conditions

@)

(if)

(iii)

A Soil Management Plan must be prepared by an LSP and implemented prior to the commencement of any
activity which islikey to disturb petroleum-contaminated soil located at 5 to 10 feet bel ow surface grade
within the AUL Area. The Soil Management Plan should describe appropriate soil excavation, handling,
storage, trangport, and disposal procedures and include a description of the engineering controls and air
monitoring procedures necessary to ensure that workers and receptorsin the vicinity are not affected by
fugitive dust or particulates. On-gte workers must be informed of the requirements of the Soil Management
Pan, and the plan must be available on-gte throughout the course of the project;

A Health and Safety Plan must be prepared by a certified Industrial Hygienist or other qualified individual
aufficiently trained in worker health and safety requirements and implemented prior to the commencement
of any activity which islikely to disturb petroleum-contaminated soil |ocated at depths of 5 to 10 feet below
surface grade within the AUL Area. The Hedlth and Safety Plan should specify the type of personal
protection (i.e, cothing, repirators), engineering controls, and environmental monitoring necessary to
prevent worker exposures to petroleum-contaminated soil through dermal contact, ingestion, and/or
inhalation. Workers must be informed of the requirements of the Health and Safety Plan, and the plan must
be available on-gite throughout the course of the project; and

The petroleum-contaminated soil located at 5 to 10 feet below surface grade within the AUL Area must
remain at depth and may not be relocated, unless such activity isfirst appropriatdy evaluated by an LSP
who renders an Opinion which states that such relocation is condstent with maintaining a condition of No
Significant Risk.
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A Natice of AUL Form 1075 for thistype of site should contain language consistent with the AUL Opinion, as

follows:

Permitted Activities and Uses Set Forth in the AUL Opinion

(i)

(if)

(iii)

(iv)

Commercial and industrial activities and usesincluding but nat limited to, landscaping and routine
maintenance of landscaped areas which do not cause and/or result in direct contact with, disturbance of,
and/or reocation of, the petroleum-contaminated soil currently located at depths of 5 to 10 feet below
surface grade;

Excavation associated with short-term (three months or less) underground utility and/or construction which
islikey to disturb petroleum-contaminated soil located at 5 to 10 feet bel ow surface grade provided that it
is conducted in accordance with a Soil Management Plan and a Health a Safety Plan prepared and
implemented in accordance with Obligations (i) and (ii) of thisNotice prior to the commencement of such
activity,

Activities and useswhich are not identified by this Notice as being inconsistent with maintaining a
conditions of No Significant Risk; and

Such other activities and uses which, in the Opinion of an LSP, shall present no greater risk of harm to
health, safety, public welfare, or the environment than the activities and uses st forth in this paragraph.

Activities and Uses Incons stent with the AUL Opinion

(i)

(if)

(iii)

(iv)

Use of the property asaresidence, school, nursery, daycare, recreationa area, and/or other such use at
which a child's presenceislikdly;

Any short-term (three months of less) activity including, but not limited to, excavation which islikey to
disturb petroleum-contaminated soil located at 5 to 10 feet bel ow surface grade without the prior
development and implementation of a Soil Management Plan and a Health and Safety Plan in accordance
with Obligations (i) and (ii) of this Notice;

Any long-term (greater than three months) which islikely to disturb petroleum-contaminated soil located
at 5to 10 feet below surface grade; and

Rd ocation of petroleum-contaminated soil currently located at 5 to 10 feet below surface gradeto a
shallower depth, unless such activity isfirst evaluated by an LSP who renders an Opinion which states that
such relocation is consstent with maintaining a condition of No Significant Risk.

Obligations and Conditions Set Forth in the AUL Opinion

(i)

(if)

(iii)

A Soil Management Plan must be prepared by an LSP and implemented prior to the commencement of any
activity which islikey to disturb petroleum-contaminated soil located at 5 to 10 feet bel ow surface grade
within the AUL Area. The Soil Management Plan must be prepared in accordance with the guiddines
discussed in the Activity and Use Limitation Opinion attached hereto as Exhibit C; and

A Health and Safety Plan must be prepared and implemented prior to the commencement of any activity
which islikely to disturb petroleum-contaminated soil located at depths of 5 to 10 feet bel ow surface grade
within the AUL Area. The Health and Safety Plan must be prepared in accordance with the guiddines
discussed in the Activity and Use Limitation Opinion attached hereto as Exhibit C; and

The petroleum-contaminated soil located at 5 to 10 feet bel ow surface grade within the AUL Area must
remain at depth and may not be relocated, unless such activity isfirst appropriatey evaluated by an LSP
who renders an Opinion which gates that such rel ocation is condstent with maintaining a condition of No
Significant Risk.

48



CASE STUDY 2: Sail Contamination beneath Existing Pavement

Preface: At Steswhere contamination is present in the vicinity of existing utility lines, emergency utility work
cannot be restricted with an AUL since AULS cannot be used to restrict current activities and uses (See Risk
Characterization discusson, Section 2.3).

EXHIBIT C
ACTIVITY ANDUSE LIMITATION OPINION

In accordance with the requirements of 310 CMR 40.1074, this Activity and Use Limitation Opinion has been
prepared to support a Natice of Activity and Use Limitation for the Green Acres property located at 345 Main Street,
Siteville, Massachusetts. At thetime of the recording of this AUL, the subject one-acre parcd and the surrounding
vicinity are zoned for commercial and indudtrial uses. Asillustrated by Exhibit B attached hereto, a small paved
parking area occupies the southernmost portion of the property; the remainder of the property isunpaved. A City
water lineruns aong the westerly property line, passing benesth the paved parking area. The City has easement
rightsto the water line.

SiteHigory

A 21E investigation conducted at the property in 1990 identified evated leves of lead in sail, likely attributable to
past releases from indugtrial processes. The Department of Environmental Protection was subsequently notified of
thereease, and Phase| and Phase |l dteinvestigations were completed at the Site to define the extent of
contamination.

Lead concentrations from 30 mg/kg to 200 mg/kg were measured in surface and subsurface soil (from O to 15 feet in
depth) throughout the unpaved portion of the property. Higher levels of lead were found in soil samples collected
from benesth the paved parking lot at depths of 4 to 6 feet below surface grade at concentrations ranging from 310 to
460 mg/kg. No other contamination was identified at the Site, and groundwater monitoring has adequately
demongtrated that the reease has not affected groundwater.

Reason for Activity and Use Limitation

A Method 1 Risk Characterization was prepared to support a Response Action Outcomefor theste. Lead levesin
soil within the paved portion of the property meet the applicable Method 1, S-2 and S-3 Cleanup Standard of 600
mg/kg while lead levelsin soil in the unpaved portion of the property meet the more restrictive Method 1, S-1 Soil
Standard of 300 mg/kg. Therefore, the site currently poses No Significant Risk to human health, safety, public
wedfare, and the environment for activities and uses consistent with current commercial and/or industrial uses of the
property including emergency utility work and/or short-term (three months or less) congtruction projects.

However, sincethelead levels measured in soil located beneath the paved parking lot exceed the more redtrictive
Method 1, S-1 Cleanup Standard of 300 mg/kg, alevel of No Significant Risk is not supported for future unrestricted
activities and uses of this portion of the property, such asthose which may result in a child's exposure through direct
contact and/or ingestion of the lead-contaminated soil. In order to achieve aleve of No Significant Risk for future
foreseeable Site activities and uses, an Activity and Use Limitation is necessary to ensure that the soil |ocated beneath
the pavement remains inaccessible and the exposure pathways incomplete. Activities which may result in the
disturbance of the pavement and the underlying soil must also berestricted in order to prevent exposures which may
pose a Sgnificant Risk to sensitive receptors.

Permitted Uses and Activities

0] Activities and usesincluding, but nat limited to, vehicular parking, pedestrian and vehicular traffic which
do not compromisethe structural integrity of the pavement and/or disturb |ead-contaminated soil located
directly beneath the pavement;

(i) Excavation associated with emergency or short term (three months or less) underground utility and/or

congruction work, provided it is conducted in accordance with a Soil Management Plan and a Health and
Safety Plan in accordance with Obligations (i) and (ii) of this Opinion; and involvesthe repair and/or
replacement of the pavement with a comparable barrier immediately following the completion of the
project;
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(iii)

(iv)

Activities and useswhich are not identified by this Opinion as being inconsistent with maintaining a
condition of No Significant Risk; and

Such other activities and useswhich , in the Opinion of an LSP, shall present no greater risk of harm to
health, safety, public welfare, or the environment than the activities and uses st forth in this paragraph.

Redricted Uses and Activities

(i)

(if)

(iii)

Activities and/or useswhich arelikely to involve the remova and/or disturbance of the pavement in the
AUL Area and/or the disturbance of the lead-contaminated soil located benesth the pavement without prior
development of a Soil Management Plan and a Hedlth and Safety Plan in accordance with Obligations (i)
and (ii) of this Opinion;

Rd ocation of the lead-contaminated soil from beneath the pavement in the AUL Areaunlessan LSP
renders an Opinion which gtates that such reocation is consistent with maintaining a condition of No
Significant Risk; and

Activities and/or uses which may cause physical or chemical deterioration, breakage, or structural damage
to the pavement.

Obligations and Conditions

(i)

(if)

(iii)

(iv)

v)

A Soil Management Plan must be prepared by an LSP and implemented prior to the commencement of any
activity that islikely to disturb the lead-contaminated soil located immediately beneath the pavement. The
Soil Management Plan should describe appropriate soil excavation, handling, storage, transport, and
disposal procedures and include a description of the engineering controls and air monitoring procedures
necessary to ensure that workers and receptorsin the vicinity are not affected by fugitive dust or
particulates. On-site workers must be informed of the requirements of the Soil Management Plan, and the
plan must be available on-site throughout the course of the project;

A Health and Safety Plan must be prepared by a Certified Industrial Hygienist or other qualified individual
aufficiently trained in worker health and safety requirements and implemented prior to the commencement
of any activity which involves the removal and/or disturbance of the pavement and/or islikely to disturb the
underlying lead-contaminated soil, rendering it more accessible. The plan should clearly describe the
location of the lead-contaminated soil and specifically identify the types of persona praotective equipment,
monitoring devices, and engineering controls necessary to ensure that workers are not exposed to lead
through dermal contact, ingestion, and/or the inhaation of particulate dusts. Workerswho may comein
contact with lead-contaminated soil within the designated AUL area must be informed of the location of
the contamination and al requirements of the Health and Safety Plan. The plan must be available on-gte
throughout the course of the project;

The pavement within the AUL Areamust be repaired and/or replaced with a comparable barrier to prevent
future exposures to underlying lead-contaminated soil immediately following the completion of any activity
which involvesits removal and/or disturbance;

The pavement must be maintained within the designated AUL areato ensure that the lead-contaminated
s0il located benegth the pavement remainsinaccessble; and

Semi-annual inspections and associated record-keegping activities must be performed to confirm that the
pavement is being properly maintained to prevent exposure(s) to lead-contaminated soil located
immediately beneath the pavement.
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Form 1075 for thistype of ste SHOUL D contain language consistent with the AUL Opinion asfollows:

Permitted Activities and Uses Set Forth in the AUL Opinion

0] Activitiesand usesincluding, but not limited to, vehicular parking, pedestrian and vehicular traffic which
do not compromisethe structural integrity of the pavement and/or disturb | ead-contaminated soil located
directly beneath the pavement;

(i) Excavation associated with emergency or short term (three months or less) underground utility and/or

congtruction work, provided it is conducted in accordance with a Soil Management Plan and a Health and
Safety Plan in accordance with Obligations (i) and (ii) of thisNotice; and involves the repair and/or
replacement of the pavement with a comparable barrier immediately following the completion of the
project;

(iii) Activities and useswhich are not identified by this Notice as being inconsistent with maintaining a
condition of No Significant Risk; and

(iv) Such other activities and useswhich , in the Opinion of an LSP, shall present no greater risk of harm to
health, safety, public welfare, or the environment than the activities and uses st forth in this paragraph.

Activities and Uses Incons stent with the AUL Opinion

0] Activities and/or useswhich arelikely to involve the removal and/or disturbance of the pavement in the
AUL Area and/or the disturbance of the lead-contaminated soil located immediately benesth the pavement
without prior development of a Soil Management Plan and a Health and Safety Plan in accordance with
Ohbligations (i) and (ii) of thisNotice;

(i) Rd ocation of the lead-contaminated soil from beneath the pavement in the AUL Areaunlessan LSP
renders an Opinion which states that such reocation is cons stent with maintaining a condition of No
Significant Risk; and

(i) Activities and/or uses which may cause physical or chemical deterioration, breakage, or structural damage
to the pavement.

Obligations and Conditions Set Forth in the AUL Opinion

0] A Soil Management Plan must be prepared by an LSP and implemented prior to the commencement of any
activity that islikely to disturb the lead-contaminated soil located immediatdy beneath the pavement. The
Soil Management Plan must be prepared in accordance the guiddines discussed in the Activity and Use
Limitation opinion attached hereto as Exhibit C;

(i) A Health and Safety Plan must be prepared and implemented in accordance with the guideines discussed
in the Activity and Use Limitation Opinion attached hereto as Exhibit C prior to the commencement of
any activity which involves the removal and/or disturbance of the pavement and/or islikely to disturb the
underlying lead-contaminated soil within the AUL Ares;.

(iii) The pavement within the AUL Areamust be repaired and/or replaced with a comparable barrier to prevent
future exposures to underlying lead-contaminated soil immediately following the completion of any activity
which involvesitsremoval and/or disturbance;

(iv) The pavement must be maintained within the designated AUL areato ensure that the |ead-contaminated
s0il located benegth the pavement remainsinaccessble; and

(V) Semi-annual inspections and associated record-keeping activities must be performed to confirm that the
pavement is being properly maintained to prevent expasure(s) to lead-contaminated soil located
immediately beneath the pavement.
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CASE STUDY 3: Sail Covered by an Imper meable Cap
EXHIBIT C
ACTIVITY AND USE LIMITATION OPINION

In accordance with the requirements of 310 CMR 40.1074, this Activity and Use Limitation Opinion has been
prepared to support a Natice of Activity and Use Limitation (AUL) for the property located at 789 Main Street,
Anytown, Massachusetts. The subject two-acre property was formerly operated as an eectroplating facility and is
located within 100 feet of an dementary school and playground.

SiteHigory

A 21E steinvegtigation conducted at the property in 1995 identified a potential Imminent Hazard condition
associated with the presence of 12,000 mg/kg chromium (V1) in thetop six inches of soil. The Department of
Environmental Protection was notified of the Imminent Hazard condition, and an Immediate Response Action was
performed to remove the contaminated soil that could pase an Imminent Hazard. No utility linesare present in the
vicinity of the chromium-contaminated soil.

Following the removal of alarge volume of surficial soil from the disposal Site depicted in Exhibit B attached

hereto, soil sampleswere callected from the limits of the excavation to determinethelevel of chromium remaining

in soil at thedte. Additional soil borings and groundwater monitoring wellswere also ingtalled to define the extent
of contamination and complete a Phase |1 Comprehensive Site Investigation. The results of the soil analysesindicate
that concentrations of chromium in soil located at 2 to 3 feet bel ow surface grade range from 150 mg/kg to 320
mg/kg, with an arithmetic average Exposure Point Concentration of 280 mg/kg. Groundwater shows no evidence of
contamination.

Reason for Activity and Use Limitation

A Method 3 Risk Characterization was conducted to characterize the risk posed by the levels of chromium
remaining in soil at theste. The Risk Characterization concluded that a condition of Significant Risk existsfor a
child, utility worker, and construction workers by means of exposure to resdual chromium-contaminated soil
through dermal contact, ingestion, and particul ate inhalation.

[Note: The Massachusetts Contingency Plan allows a risk characterization for a disposal Ste to be performed by
one of three methods: Method 1, which involves comparison of soil and groundwater contaminant levels measured
at a dteto existing numerical sandards, Method 2, which involves comparison of soil and groundwater
contaminant levels measured at a Site to more Ste-specific numerical standards derived for a particular Site; and
Method 3, which involves a quantification of total Site risk considering on-gte receptors, assumed exposure
scenarios, and contaminant levels measured at the site]

A comprehensive Phase 11 remedial alternatives feasibility eval uation was performed to determine the most feasible
response action to diminate the risk of exposure posed by the levels of chromium remaining in soil at the site. The
Phase 111 evaluation concluded that the application of an impermeable cap was the most appropriate remedial
alternative to iminate the exposure pathways (i.e., further excavation, trestment of the soil, and other remedial
measures have been determined to be infeasible).

An impermeable cap consisting of threefeet of clean fill overlain by ahigh dengity polyethyleneliner, adrainage
layer, and asphalt pavement was subsequently installed at the subject property in the area of the rdease (i.e,, the
disposal ste). An Activity and Use Limitation isrequired to maintain aleve of No Significant Risk by ensuring the
maintenance of the impermeable cap and the restriction of certain activities and uses which could result in exposure
to chromium-contaminated soil located benesth the impermesble cap.
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Permitted Uses and Activities

(i)

(if)

(iii)

Activities and uses which do not disturb the impermesble cap and the underlying chromium-contaminated
soil;

Activities and useswhich are not identified by this Opinion as being inconsgent with maintaining a
condition of no Significant Risk; and

Such other activities and uses which, in the Opinion of an LSP, shall present no greater risk of harm to
health, safety, public welfare, or the environment than the activities and uses set forth in this paragraph.

Redricted Site Uses and Activities

(i)

Any activities and uses which may damage the impermeable cap and/or disturb the underlying chromium-
contaminated soil in the AUL area

Obligations and Conditions

(i)

(if)

Theimpermeable cap located within the AUL Area must be maintained and must be routindy inspected on
at least a semi-annual basisto confirm its ability to effectively prevent expasure(s) to underlying
chromium-contaminated soil through direct contact, ingestion, and/or inhalation; and

The chromium-contaminated soil must remain beneath the impermeable cap within the AUL Areato
prevent exposures via direct, contact, ingestion, and/or inhalation.

Form 1075 should contain language consistent with the AUL Opinion asfollows (recall that a Method 3 Risk
Characterization concluded that the direct contact, ingestion, and inhal ation exposure pathways pose a Sgnificant
Risk to children, utility workers, and congtruction workers):

Permitted Activities and Uses Set Forth in the AUL Opinion

(i)

(if)

(iii)

Activities and uses which do not disturb the impermesble cap and the underlying chromium-contaminated
soil;

Activities and useswhich are not identified by this Notice as being inconsistent with maintaining a
condition of No Significant Risk; and

Such other activities and uses which, in the Opinion of an LSP, shall present no greater risk of harm to
health, safety, public welfare, or the environment than the activities and uses st forth in this paragraph.

Activities and Uses Incons stent with the AUL Opinion

(i)

Any activities and uses which may damage the impermeable cap and/or disturb the underlying chromium-
contaminated soil in the AUL area

Obligations and Conditions Set Forth in the AUL Opinion

(i)

(if)

Theimpermeable cap located within the AUL Area must be maintained and must be routindy inspected on
at least a semi-annual basisto confirm its ability to effectively prevent expasure(s) to underlying
chromium-contaminated soil through direct contact, ingestion, and/or inhalation; and

The chromium-contaminated soil must remain beneath the impermeable cap within the AUL Areato
prevent exposures via direct, contact, ingestion, and/or inhalation.
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CASE STUDY 4: Sail Contamination beneath a Building
EXHIBIT C
ACTIVITY AND USE LIMITATION OPINION

In accordance with the Massachusetts Contingency Plan at 310 CMR 40.01074, this Activity and Use Limitation
Opinion has been prepared to support a Notice of Activity and Use Limitation (AUL) for the subject industrial
property located at 123 Main Street, Everytown, Massachusatts. At thetime of the recording of the Notice of
Activity and Use Limitation, the property is zoned for indudtrial use.

SiteHigory

In 1995, aleaking underground storage tank (UST) containing #2 fuel oil was discovered near the Power Plant
building located on the subject property during tank upgrade activities. Exhibit B attached hereto indicates the
location of the disposal siterelative to the subject property. The UST and petroleum-contaminated soil were
subsequently removed from the Site; the excavation extended to a depth of ten feet below surface grade. The water
table was not encountered, but is believed to be located at a depth of approximatey 20 feet below surface grade,
basad upon groundwater e evation data collected during previous Ste investigations on the praoperty.

All of the petroleum-contaminated soil could not be removed from beneath the building because further excavation
threatened the ructural integrity of the building. Soil below the building foundation located at depths of 10 to 15
feet below grade exhibitstotal petroleum hydrocarbon (TPH) concentrations that exceed the Method 1, S-3 Standard
of 5,000 mg/Kg. Elevated levels of volatile organic compounds were not detected in the soil samples, or in air
samples collected ind de the building's basement.

Reason for Activity and Use Limitation

Based on aMethod 3 Risk Characterization, the site poses No Significant Risk for activities and uses congstent with
its current commercial/industrial use. However, arisk of exposure was found to exist for afuture construction
worker exposed through direct contact with petroleum-contaminated soil remaining benesth the building. Future
use of the Site as aresidence, school, daycare, or recreational areawas not considered in the Risk Characterization.

In order to ensurethat alevd of No Significant Risk ismaintained at the Site, an AUL isnecessary to "lock in" the
assumptions and regtrictions of the Risk Characterization regarding future Site activities and uses.

Permitted Uses and Activities

0] Commercial and industrial uses of the property and activities consistent therewith which do not involve the
disturbance of soil located at 10 to 15 feet bel ow surface grade within the AUL Areg;

(i) Activities and useswhich are not identified by this Opinion as being inconsigent with maintaining a
condition of No Significant Risk; and

(iii) Such other activities and useswhich, in the Opinion of an LSP, shall present no greater risk of harm to
health, safety, public welfare, or the environment than the activities and uses st forth in this paragraph.

Redricted Uses and Activities

0] Any activity, such as excavation, which may disturb the petroleum-contaminated soil located at 10 to 15
feet below surface grade within the AUL Areawithout the prior development and implementation of a
Hedlth and Safety Plan and a Soil Management Plan in accordance with Obligation (i) as set forth below;
and

(i) Use of the property as aresidence, school, daycare facility and/or other use at which a child’s presenceis
likey.

Obligations and Conditions

0] A Health and Safety Plan and a Soil Management Plan must be prepared and implemented prior to the



(if)

commencement of any subsurface activities which may disturb petroleum-contaminated soil located at
depths of 10 to 15 feet beow surface grade within the AUL area. The Health and Safety and the Soil
Management plans must be devel oped and implemented in accordance with the following guideines:

(8 The Soil Management Plan must be prepared by an LSP and should describe appropriate soil
excavation, handling, storage, trangport, and disposal procedures and include a description of the
engineering controls and air monitoring procedures necessary to ensure that workers and receptorsin the
vicinity are not affected by fugitive dust or particulates. On-site workers must beinformed of the
requirements of the Soil Management Plan, and the plan must be available on-site throughout the course of
the project;

(b) A Certified Industrial Hygienist or other qualified individual sufficiently trained in worker health and
safety requirements must prepare the Health and Safety Plan. The plan should dearly identify the location
of the petroleum-contaminated soil and specifically identify the types of persona protective equipment,
monitoring devices, and engineering controls necessary to ensure that workers are not exposed to lead
through dermal contact, ingestion, and/or the inhaation of particulate dusts. Workerswho may comein
contact with the contaminated soil must betrained in the requirements of the Health and Safety Plan, and
the plan must be available on-gte throughout the course of the project;

The petroleum-contaminated soil currently located at depths of 10 to 15 feet below surface grade within the
AUL Areamust remain inaccessible and may nat be reocated to shallower depths unlessan LSP renders
an Opinion that such relocation is consistent with maintaining a condition of No Significant Risk.

Form 1075 for thistype of site should include language consistent with the AUL Opinion asfollows:

Permitted Activities and Uses Set Forth in the AUL Opinion

(i)

(if)

(iii)

Commercia and industrial uses of the property and activities cons stent therewith which do not involve the
disturbance of soil located at 10 to 15 feet bel ow surface grade within the AUL Areg;

Activities and useswhich are not identified by this Notice as being inconsistent with maintaining a
condition of No Significant Risk; and

Such other activities and uses which, in the Opinion of an LSP, shall present no greater risk of harm to
health, safety, public welfare, or the environment than the activities and uses st forth in this paragraph.

Activities and Uses Incons stent with the AUL Opinion

(i)

(if)

Any activity, such as excavation, which may disturb the petroleum-contaminated soil located at 10 to 15
feet below surface grade within the AUL Areawithout the prior development and implementation of a
Hedlth and Safety Plan and a Soil Management Plan in accordance with Obligation (i) as set forth below;
and

Use of the property as aresidence, school, daycare facility or other use at which a child’'s presenceis
likely.

Obligations and Conditions Set Forth in the AUL Opinion

(i)

(if)

A Health and Safety Plan and a Soil Management Plan must be prepared and implemented prior to the
commencement of any subsurface activities which may disturb petroleum-contaminated soil located at
depths of 10 to 15 feet beow surface grade within the AUL area. The Health and Safety and the Soil
Management plans must be devel oped and implemented in accordance with the guiddines provided by the
AUL Opinion attached hereto as Exhibit C to this Natice of AUL; and

The petroleum-contaminated soil currently located at depths of 10 to 15 feet below surface grade within the
AUL Areamust remain inaccessible and may not be re ocated to shallower depths, unless an LSP renders
an Opinion that such relocation is consistent with maintaining a condition of No Significant Risk.
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CASE STUDY 5: Residential Stewith a Private Well
EXHIBIT C
ACTIVITY AND USE LIMITATION OPINION
In accordance with the requirements of 310 CMR 40.1072, this Activity and Use Limitation Opinion has been

prepared to support a Grant of Environmental Restriction for the property located at 456 Main Street, Everytown,
Massachusetts. The subject one-acre property is zoned for residential use and is unpaved.

SteHigtory

During removal of an underground storage tank (UST) from the property in 1996, a release of gasoline affecting soil
and groundwater was discovered. The UST and gasoline contaminated soil were subsequently removed, and Phase |
and Phase Il steinvedtigations were completed to define the extent of contamination at the Site.

Reason for Activity and Use Limitation

Following the excavation and removal of the UST and alarge volume of contaminated soil, Exposure Point
Concentrations for benzene and xylenesremaining in soil at 3 to 5 feet be ow surface grade were determined to mest
the applicable Method 1, S-1 Soil Standards.

Groundwater monitoring conducted in the UST source area and at the downgradient limits of the plume has
provided sufficient temporal and spatial data to demongtrate that groundwater contamination does not exceed the
Method 1 GW-2 and GW-3 Standards. However, a concentration of 400 ug/l of benzenewas measured in a
groundwater sample collected from a private drinking water supply well located on the property 70 feet
downgradient of the UST sourcearea. The GW-1 groundwater standards apply to the site soldy due to the location
of aprivate drinking water supply well within 500 feet of the disposal Ste area.

[Note: The MCP definesthree potential groundwater categoriesfor disgposal stes GW-1, which appliesto drinking
water source areas, GW-2, which appliesto groundwater within 30 feet of an occupied building where the average
annual depth to the water table islessthan 15 feet bel ow surface grade; and GW-3, which appliesto all
groundwater in the Commonwealth.]

In accordance with the MCP requirements, the property has been connected to the Town’ s public water supply, the
private well has been properly abandoned, and this Grant of Environmental Restriction has been implemented to
restrict the use of the groundwater at the property as a drinking water source2

L A Grant of Environmental Restriction may also be used to abandon a private well that iswithin 500 feet of the
disposal site boundary (i.e, not currently affected by the release), and on anon-dite property. In thiscase, Form
1072C rather than Form 1072A should be used.
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The Grant of Environmental Restriction, Form 1072A for a closed private drinking water well should state:

Redricted Usesand Activities Grantor shall not perform, suffer, alow, or cause any person to perform
any of the following activitiesin, on, upon, through, over and under Property:

0] Use of the Property's private water supply well;

(i) Ingtallation of new private water supplieswithin the Property; and

(iii) Removal of the sealant used in closing the private water supply well located within the Property.
Permitted Usesand Activities Grantor expressy reservestheright to perform, suffer, allow, or cause any

person to perform any activitiesin, on, through, over, or under the Property other than those certain
activities prohibited herein; and

Such other activities and useswhich, in the Opinion of an LSP, shall present no greater risk of harm to
health, safety, public welfare, or the environment than the activities and uses st forth in this paragraph.

Ohligations and Conditions Grantor affirmatively agreesto maintain the private water supply well located
within the Property in its cosed and abandoned condition.
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CASE STUDY 6: Stewith Current GW-2 Classification (Building Currently On-Site)
EXHIBIT C
ACTIVITY AND USE LIMITATION OPINION
In accordance with the Massachusetts Contingency Plan at 310 CMR 40.01074, this Activity and Use Opinion has
been prepared to support a Notice of Activity and Use Limitation (“ Notice” ) for the commercia property located at
789 Main Street, Everytown, Massachusetts. At the time of the recording of this Notice the subject three-acre parcel
is occupied by athree-gtory office building surrounded by a paved parking ot with some landscaping.

SteHigtory

The property islocated in a highly devel oped commercial area adjacent to an interstate highway. Former operators
at the property include a circuit board manufacturer and a laboratory device manufacturer. Elevated concentrations
of trichloroethene (TCE) have been measured in groundwater within thirty feet of the on-gite office building since
1983. Theannual average depth to the water tableis eight feet below surface grade.

Note: Two approaches are presented in this Case Study for the given site conditions.

Approach #1

Reason for Activity and Use Limitation

A Method 3 Risk Characterization was prepared to support a Response Action Outcomefor theste. Although the
concentrations of TCE measured in groundwater near the building exceed its respective Method 1, GW-2 Standard,
severd rounds of groundwater, soil gas, and indoor air data collected from the Site have adequately demongtrated
that the existing vapor barrier and passive sub-dab venting system that wereingalled to prevent the migration of
TCE vaporsinto the building.

Since these engineering controls have effectively diminated this exposure pathway, the ste currently poses No
Significant Risk to building occupants. However, because the exposure pathway must remain incomplete to ensure
that aleve of No Significant Risk continuesto exist for future foreseeable Site activities and uses, an Activity and
Use Limitation is required to ensure continued mai ntenance of the vapor barrier and the passve sub-dab venting

system.
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Form 1075 for thistype of site SHOUL D contain language consistent with the AUL Opinion asfollows:

Permitted Activities and Uses Set Forth in the AUL Opinion

0] Any use of the existing building located within the designated AUL area of the Site, so long as the vapor
barrier and passive sub-dab venting system are maintained;

(i) Activities and useswhich are not identified by this Notice as being inconsistent with maintaining a
condition of No Significant Risk; and

(iii) Such other activities and useswhich, in the Opinion of an LSP, shall present no greater risk of harm to
health, safety, public welfare, or the environment than the activities and uses st forth in this paragraph.

Activities and Uses Incons stent with the AUL Opinion

0] Removal of the vapor barrier and/or passve sub-dab venting system;

(i) Any activities which damage and/or compromise the effectiveness of the vapor barrier and passive sub-dab
venting system in preventing migration of volatile organic compounds into the existing building; and

(iii) Congtruction of any building at the Ste without the ingtallation of a vapor barrier and a passive sub-dab
venting system and subsequent indoor air sampling to confirm their effectivenessin preventing vapor
intrusion into the building.

Obligations and Conditions Set Forth in the AUL Opinion

0] The vapor barrier and passive sub-dab venting system of the existing building must be properly maintained
to effectively prevent vapor intrusion into the building; and

(i) Any future building congtruction at the site must include the ingtallation of a vapor barrier and a sub-dab
venting system to prevent the migration of volatile organic compoundsinto the building. Follow-up indoor
air sampling must be conducted to confirm the effectiveness of these engineering controlsin diminating

this exposure pathway.

Approach #2

Reason for Activity and Use Limitation

A Method 3 Risk Characterization was prepared to support a Response Action Outcomefor theste. To evaluate
exposures associ ated with inhalation exposures, the Johnson and Ettinger Heuristic Modd was modified using site-
specific soil and building parameter values to derive a Site-specific attenuation coefficient for TCE. The maximum
concentration of TCE measured in groundwater at the site and the derived attenuation coefficient were then used to
predict an indoor air concentration of TCE within the building.

Since the Excess Lifetime Cancer Risks and Hazard Indices for acommercial office worker associated with
inhalation of the predicted indoor air concentrations of TCE were beow the risk limits of the MCP, the Risk
Characterization concluded that the site poses No Significant Risk for current building occupants. However, because
therisk characterization and attenuation coefficient for TCE were based upon limited and specific modding
assumptions pertaining to the soil at the Ste (e.g., soil permesbility, soil moisture content) and the characteristics of
the exigting on-ste building and its use (e.g., volumetric air exchange rates, uses of the building, amount of time
occupants spend in the building, migration pathways into the building), future building occupants may be at risk
should building uses, receptors, and/or exposures change.
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DI SCUSSION: DEP has received a number of RAOs supported by Method 2 and Method 3 Risk
Characterizationsthat are very smilar to the Case Sudy provided. In these cases, the supporting risk
characterizationsrely upon very “ narrow” model input parameters and exposure assumptions that typically focus
only on the current use of the on-site building and its specific characterigtics. Consequently, the AUL must be very
“narrow’ and specific in order to document the assumptions and use-limiting restrictions built into the risk
characterization and its accompanying model.

In general, DEP believesit impractical and inadvisable to use an AUL to identify and “ enforce” narrow modeling
and risk characterization assumptions regarding building operations and congtruction and soil input parameters.
That is, model s should not incorporate limited assumptions about the use of the building or the operations of its
ventilation systemif such assumptions reflect conditions that are difficult to adhere to, or verify. Rather, DEP
recommends that risk characterizations that rely upon such models examine broad and relatively conservative
ranges of input parameter values. In so doing, the resulting models and risk characterizations may be more
protective of a variety of exposures at face value and a higher level of confidence may be achieved regarding
specific future building uses which may indeed pose a risk of exposure.

Form 1075 for thistype of site SHOUL D contain language consistent with the AUL Opinion asfollows:

Permitted Activities and Uses Set Forth in the AUL Opinion

0] Commercia and/or indugtrial use of the on-ste building as shown located on the survey plan, provided that
building conditions and the operating parameters of the heating and ventilation systems are maintained;
and

(i) Activities and useswhich are not identified by this Notice as being inconsistent with maintaining a

condition of No Significant Risk; and

(iii) Such other activities and useswhich, in the Opinion of an LSP, shall present no greater risk of harm to
health, safety, public welfare, or the environment than the activities and uses st forth in this paragraph.

Activities and Uses Incons stent with the AUL Opinion

0] Use of the on-site building asaresidential home, condominium, school, daycare, or other use which was
not considered within therisk characterization and demonstrated to pose No Significant Risk of harm to
human hedlth, safety, public wdfare, and the environment; and

(i) Congruction of other buildings on-gte without the installation of a passve venting system and vapor
barrier and/or the performance of indoor air monitoring which adequately demonstrates that chlorinated
volatile organics are not migrating into the building.

Obligations and Conditions Set Forth in the AUL Opinion

0] Maintenance of the parameters of the heating and ventilation system to prevent potential vapor migration
into the building;

(i) Performance of groundwater monitoring, indoor air monitoring, and/or soil gas sampling for any future
building congtructed at the Ste to determine whether chlorinated volatile organics present in the
groundwater may pose a potential risk of expasure to building occupants; and

(iii) Performance of response actions in accordance with the Massachusetts Contingency Plan, should site
conditions and/or environmental monitoring conducted pursuant to Obligation (ii) indicate that
groundwater contaminants are migrating into the building.
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SITESWHERE AN AUL ISRECOMMENDED,
ALTHOUGH NOT CURRENTLY REQUIRED BY THE MCP

Case Sudies 7 and 8 present commons Site conditions where a property owner may choose to implement an AUL,
although the MCP does not currently require an AUL for these Stuations. Should an owner implement an AUL in
such a case, DEP recommends that the AUL Opinion state that the AUL is not required by the MCP, but isbeing
used at the option of the property owner.

Case Study 7: Sitewith Active Groundwater Treatment System

A ClassC RAOisfiled for astelocated in the Zone Il of apublic drinking water supply wel. An active
groundwater recovery and treatment system is currently in operation at the Site to prevent the migration of small
recurring levels of NAPL (above the Upper Concentration Limit - UCL) and dissolved concentrations of TPH and
benzo (a) pyrene (aboveits published Maximum Contaminant Leve (MCL)) towards the public water supply well.
Because the operation of the groundwater recovery and treatment system is necessary to support the eimination of
all substantial hazards at the Ste, an AUL may beimplemented to provide Notice of the presence of levels of
contamination remaining in groundwater which exceed the applicable UCL and MCL, and the necessity for the
continued operation of the groundwater trestment system.

Form 1075 for thistype of site should be consistent with the AUL Opinion and contain language as follows:

Permitted Activities and Uses Set Forth in the AUL Opinion

0] Continued operation and monitoring of the groundwater treatment system at the Site;

(i) Activities and useswhich are not identified by this Notice as being inconsistent with maintaining a
condition of No Significant Risk; and

(iii) Such other activities and uses which, in the Opinion of an LSP, shall present no greater risk of harm to
health, safety, public welfare, or the environment than the activities and uses st forth in this paragraph.

Activities and Uses Incons stent with the AUL Opinion

0] Termination of the groundwater trestment system prior to the achievement of groundwater concentrations
at the ste which are below the applicable deanup standards of the Massachusetts Contingency Plan and
the suitably anal ogous standards (i.e., Maximum Contaminant Levels (MCLS) required for a GW-1 area.

Obligations and Conditions Set Forth in the AUL Opinion

0] The continued operation of the groundwater recovery and treatment system to prevent the migration of Site
contaminants towards the public drinking water supply well until sufficient temporal and spatial
groundwater data adequatdy demonstrates the achievement of a Permanent Solution pursuant to the
performance standards for Response Action Outcomes pecified at 310 CMR 40.1004; and

(i) Routine operation and maintenance of the groundwater recovery and treatment system.
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Case Study 8: Future Building Construction Scenario

The chlorinated solventstrichloroethene (TCE) and tetrachl oroethene (PCE) are present at the disposal Site at
concentrations that exceed the Method 1, GW-2 Standards, but meet the Method 1, GW-3 Standards. Whilethe
average annual depth to the water tableislessthan 15 feet below grade, thereis currently not a building located at
thedte Therefore, sincethe complete exposure pathway between groundwater and indoor air does not exigt, the site
poses No Significant Risk for current Ste activities and uses.

Because future consgtruction is planned at the site, however, a hypothetical commercial exposure scenariois
evaluated for the site using a Method 3 Risk Characterization. The Johnson and Ettinger Modd is used to derive
Ste-gpecific attenuation factors (i.e, the ratio of the concentration of a contaminant in indoor air to the concentration
of the same contaminant in soil gas beneath the building foundation) for TCE and PCE. The modd assumesthat an
office building will be congtructed in the area of Ste where the highest levels of TCE and PCE have been measured
in groundwater and assigns certain parameter values relating to the building's predicted dimens ons, foundation
thickness, number of indoor air exchanges, per hour etc. The resulting attenuation coefficients are used to predict
indoor air concentrations of TCE and PCE which are then carried through therisk characterization and determined
to pose No Significant Risk to a future building occupant.

Although the MCP does not require that future foreseeable GW-2 uses of a property be considered to support a
Response Action Outcome for a site such as thiswhich does not currently meet the GW-2 criteria, the
implementation of an AUL at such stes may be prudent in order to "lock in" the assumptions of the risk
characterization and supporting vapor intruson modd. In the case described, it may proveto bein the best interests
of a property owner to provide future occupants, owners, or interested parties with notice that the modd used to
demongtrate the achievement of No Significant Risk for future use at the property is based upon an assumed
commercia office building of specific congtruction, dimensions, and ventilation characteristics. The AUL could be
used to indicate that, should another type of building be constructed at the property (e.g., resdential home, daycare,
school), alevel of No Significant Risk may not be supported since the Site conditions upon which the originad RAO
and risk characterization are based may not hold true and, at the minimum, require further evaluation on the part of
aL SPto confirm their validity.

[Note: Vapor barriersand/or passive sub-dab venting systems have been ingtalled in a number of buildings during
congtruction at disposal stessmilar to the case study described, where high levels of volatile organicsremainin
groundwater ]
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Form 1075 for thistype of site should be consistent with the AUL Opinion and contain language as follows:

Permitted Activities and Uses Set Forth in the AUL Opinion

(i)

(ii)

(iii)

Activities and uses cons stent with the congtruction and use of a commercial office building at the Site
[assumed to be a 3-story structure, measuring 200 feet by 200 feet];

Activities and useswhich are not identified by this Notice as being inconsistent with maintaining a
condition of No Significant Risk; and

Such other activities and useswhich, in the Opinion of an LSP, shall present no greater risk of harm to
health, safety, public welfare, or the environment than the activities and uses st forth in this paragraph.

Activities and Uses Incons stent with the AUL Opinion

(i)

Congtruction of any building at the site which does not meet the commercial office building assumptions of
the vapor intrusion modd and risk characterization used to support the Response Action Outcome for the
Stewithout prior evaluation by a L SP who renders an Opinion which statesthat the use of such building is
cond stent with maintaining a condition of No Significant Risk.

Obligations and Conditions Set Forth in the AUL Opinion

(i)

(if)

Specificationsfor future buildings to be congtructed at the site must be compared to the assumptions of the
vapor intrusion modd and risk characterization used to support the Response Action Outcome for the Site
and re-evaluated by an LSP who must render an Opinion asto whether Site conditions, activities, and/or
uses associated with the future building potentially pose a significant risk of harm to human health; and

Response actions must be conducted in accordance with the Massachusetts Contingency Plan, 310 CMR
40.0000, should an LSP Opinion rendered pursuant to Obligation (i) conclude that future site uses and
activities, including exposures associated with future building congtruction, are inconsistent with
maintaining a condition of No Significant Risk.
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SECTION 8: INAPPROPRIATE AUL LANGUAGE

Asnoted in Sections 2.10 and 4.7 above, AUL terms need to be as clear and as enforceable aspossible. In

this section, examples that do not meet these standards are discussed.

(A)

Thefollowing language isNAPPROPRI AT E because the permitted and prohibited activities and uses,
and the stated obligations and conditions are not readily understandable by individuals who are not familiar
with the terminology of the Massachusatts Contingency Plan (MCP). Although the MCP refersto the
frequency and intendity of activitiesand uses at adigposal Siteto determine the appropriate soil category, it
is not reasonable to assume, for example, that a child's behavior can be controlled and/or limited to an
"acceptable’ level. In addition, the language fails to provide any indication of the type and location of
contamination present at the disposal site, and does not identify the specific activities that posea
Significant Risk of exposureto receptors.

Permitted Activities and Uses

(@) High frequency and low intensity S-2 activities and uses by a child;

2 Low frequency and high or low intendity S-2/S-3 activities and uses by a child;

(3) High frequency and high or low intendity S-2/S-3 activities and uses by an adult; and
4 Low frequency and high or low intensity S-3 activities and uses by an adult.

Redtricted Activities and Uses

(@) High frequency and high intensity S-1 activities and uses by a child.

Obligations and Conditions

(@) Maintain current site conditions as potentially accessible with respect to S-2 and S-3 soil.




(B)

Thefollowing language isINAPPRPRIATEbecauseit lacks specificity and failsto provide the reader
with any indication of the fundamental obligations necessary to prevent exposures and maintain a
condition of No Significant Risk at thedte. "Limited excavation” does not provide information regarding
the depth of excavation or the location of the contaminated soil. "Chronic exposure” isnot defined and is
too vague aterm for describing exposure duration. Moreover, the restriction of “chronic exposures’ for
children and teenagersimpliesthat an acute or short-term exposure would be permitted, which may not be
accurateif one assumes that the AUL isbased on aMethod 1 or Method 2 Risk Characterization, or if a
Method 3 Risk Characterization did not consider these exposuresto support aleve of No Significant Risk.
Lagtly, the obligations and conditions do not provide an indication of what “current Ste uses and
conditions’ are.

Permitted Activities and Uses

(@) The use of the Stefor public or private water supplies,

2 Recrestional usetypically associated with aresidential areg;
(3) Current Ste use; and

4 Limited excavation.

Redtricted Activities and Uses

(@) Any activitiesinvolving chronic exposure of children and teenagers to contaminated soil;
2 Subsurface soil should nat be re-used within three feet of the ground surface.

Obligations and Conditions

(@) Current site uses; and

2 Current Ste conditions.
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Thefollowing language isI NAPPROPRIATEbecauseit is confusing and unnecessarily complicated.
Spexifically, the location and depth of the "impacted” and "isolated" soil isnot clearly identified; the
descriptions of permitted "low frequency" and "low intendty” excavation activities and time limits are not
likely to be enforceable without the direct oversight of an LSP; and the "applicable environmental
regulations, safety requirements, and testing” references provide no definitive guiddinesfor excavation,
disposal, or confirmatory analyses. Moreover, the fundamental obligation of the AUL isnot articulated -
namely, to ensurethat aleve of No Significant Risk ismaintained at the Ste by preventing access and
direct contact exposure to contaminated soil |ocated benesth the building foundation.

Permitted Activities and Uses

(@) The building foundation may be removed or atered so long asthe underlying soil isnat
digurbed. Theentire structure or portion thereof may also be removed, so long asthe impacted
s0il remainsisolated after demoalition and/or reconstruction is complete;

2 Work or activities of any naturein the area of impacted soil which is"isolated;” and

(3) Excavation or other activities which may render certain soils accessble, although no impacted
s0il ispresently accessible. Work or activities of any nature in the area of accessible impacted soil
of low frequency and low intengity are permitted involving adults engaged in full 8-hour shifts on
asporadic bass or 2-hour shifts on a permanent bas's, provided that the activities do nat have the
potential to disturb impacted soil and thusresult in either direct contact with the soil itsdf or
inhalation of soil-derived dust. No hedlth and safety plan isrequired for this permitted work.

Redtricted Activities and Uses

(@) Excavation of impacted soils, absent consderation of whether special handling and disposal
cond stent with the provisions of the MCP;

2 Permanent removal of the foundation, unless the depth of clean fill between theimpacted soil and
the resulting earthen floor isat least 3 feet, the impacted soil benesth the foundation is removed,
or the soil isotherwiseisolated. The foundation may be repaired or replaced with other
impermeable Sructures. The foundation may be removed, so long as the impacted soil remains
isolated; and

(3) The site configuration may not be changed so asto render impacted soil permanently "accessible”
or "potentially accessble'. However, congtruction, repair, and maintenance activities may
proceed in accessible or potentially accessible soil as specified by the permitted activities of this
AUL.

Obligations and Conditions

(@) If subsurface excavation or disturbance of the building foundation isinitiated, encountered soil
contamination must be excavated and properly disposed of in accordance with applicable
environmental regulations and safety requirements; and

2 Applicable testing to verify that the completeness of remediation efforts has been satisfied.
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(D) Thefolowing AUL languageisINAPPROPRIATE, asit istoo vague and needs more definition and
focus. "Prolonged human exposure, periods, and contact,” for example, imply that somelevel of exposureis
acceptable but failsto provide concrete examples of permitted and prohibited activitiesand uses. Thereferenceto
OSHA training also provides no information regarding the type of persona protection actually required for aworker
exposad to specific subsurface contamination. The exposure pathways that could pose a Significant Risk are not
identified, nor isthe actual location of the contaminated soil.

Permitted Activities and Uses

(@) Non-residential usesthat do not result in prolonged human expasure to soil-borne contaminants.

Redtricted Activities and Uses

(@) Soil excavation without appropriate OSHA training for workerslikely to comein contact with
contaminated soil;

2 Removal of pavement and exposing contaminated soilsfor prolonged periods to human contact;
and

(3) Residential or commercial usethat would belikdly to result in prolonged human contact with
s0il-borne contaminants.

Obligations and Conditions

(@) When contractors, congtruction workers, utility maintenance personnd or othersintend to
perform work incond stent with the permitted usesidentified or work that may result in
sgnificant risk of harm to hedlth, safety, public welfare, or the environment, or in asubstantial
hazard, those persons should be informed of the presence of chromium compounds and advised
asto whether an appropriate Health and Safety Plan should be devel oped and whether other
activities cons stent with the provisions of the MCP should be conducted. Work incons stent with
the permitted usesis not prohibited aslong asthis obligation is satisfied.

Note: The above obligation effectively invalidates the RAO and the achieverment of a Permanent Solution
at the ste by allowing activities to be conducted at the site which could pose a Sgnificant Risk of harmto
health, safety, public welfare, and the environment. Additionally, the language does not identify the
individual responsible for determining whether a Health and Safety Plan should be developed and the
need to perform other activities cons stent with the MCP. Such determination should be made by an LSP
and the AUL should state this clearly to prevent a Ste worker, for example, from deciding to waive the
need for a Health and Safety Plan.

With respect to the development of a Health and Safety Plan and the performance of "other activities
consigent with the MCP," if excavation in the AUL area is prohibited (i.e., already shown to pose a
Sgnificant Risk by Risk Characterization), then the AUL should clearly state what plansand activitiesare
required should excavation be necessary. In thiscase, the need for an LSP to develop Health and Safety
and Soil Management plans should already be listed as an obligation of the AUL.
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Table of Requirementsfor AUL Submittals

Grant of Notice of Activity “Private Well
Environmental and Use Grant”
Requirement Restriction Limitation
AUL Form 1072A 1075 1072C

BWSC Transmittal Form 113

v

v

Exhibit A -

Legal description of parce of land containing
area subject to AUL

v

v

Exhibit A-1 -

Legal description of area subject to AUL

S

S

Exhibit B -

Sketch plan showing boundaries of area
subject to AUL in relation to boundaries of
disposal site

S

S

Exhibit C -

AUL Opinion in narrative form

Exhibit D -

BWSC AUL Transmittal Form 114

Title Certification (See Appendix D)

Subordination Agreement(s)

(Form 1072B)

Transmittal Form for Application and
Payment

(Permit Code - BWSC 40)
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APPENDIX B:

AUL IMPLEMENTATION FLOW CHART



APPENDIX B

Step 1

Record plan(s) with
Registry of Deeds
Plan Department

Survey #1

Survey Plan of Parcel
(Note: if registered land, simply reference Land
Court Plan number in AUL)

Plan Book #
Plan# |

Survey #2

Survey Plan of Area Subject to AUL
(Note: if registered land, Survey #2 should be an
8 1/2" x 11" plan attached to AUL as Exhibit A-2)

Plan Book #

Plan #

—

Step 2

Record and/or register
AUL (Form 1075 and
Exhibits) with Registry
of Deeds and/or Land
Registration Office &
insert recording
references for survey
plan(s) into Form
1075 (see Step 1)

|

|

1

|

|

vV &4
Form

1075

Exhibit
A
Metes &
Bounds
of Parcel

~

Certified

Exhibit
A-l

Metes &
Bounds of
AUL Area

Exhibit
B
Sketch
Plan of
Disposal
Site

Exhibit
C Exhibit
AUL D
Opinion - BWSC
Narrative 114
(original)

Step 3

Submit certified copy
of AUL to DEP
regional office (within
30 days of Step 2)

Copy

Form

1075

A-1

D| Bwsc
Form
113
(original)

Step 4

Provide copy of
recorded / registered
AUL to local officials
and publish legal
notice in local
newpaper which
indicates the
recording / registration
of AUL (within 30 days
of Step 2)

Chief Municipal
Officer

Board of
Health

Planning

Board

. Local Paper
Zoning P

Board

Step 5

Submit proof of public
notifications to DEP
(within 7 days of Step
4)

Proof of
Publication in
Local Newspaper

Proof of
Notices to
Local
Officials




APPENDIX C:

STEP BY STEP THROUGH FORM 1075



Tip: If asurvey
plan for the
entire parcel of
land isalso being
prepared, the
two plans can be
combined into
one.

Guidance: LSP
Opinion should
mirror what is
identified in
Permitted,
Prohibited, and
Obligations and
Conditions
sections below.

Form 1075

NOTICE OF ACTIVITY AND USE LIMITATION
M.G.L. c. 21E, 86 and 310 CMR 40.0000

Provide date
property owner
issigning Notice
and name of
property owner.

Disposal SitgName:
DEPRd Tracking No.(s):

This Notice of Activity and Use Limitation ("Notice") is made as of this day of
, 19 | by [Name and address of current property owner(s)], together with hig/her/its/their

Provide name
and address of
property
owner(s). Name
should match
signature at end
of form
(including
middleinitial, if
any).

successors and assigns (collectively "Owner™).
WITNESSETH: /

WHEREAS, (Name of Owner), of (Town/City),

Attach, as
Exhibit A, the
legal description
of the parcel of
land containing
area subject to
AUL.

(State) [is][are] the owner(s) in fee simple of [that][those]
County,

County,
certain parcel(s) of [vagant] land located in (Town/City),
Massachusetts, with the byildings and improvements thereon (" Property”);

WHEREAS, said parcel(s) of land, which is more particularly bounded and d
Exhibit A, attached hereto and made a part hereof ("Property”) is subject to this Notice of Activity and Use
Limitation. The Property is shown on a plan [recorded and/or registered herewith][recorded and/gr registered
in County Registry of Deeds/Land Registration Office in Plan Book , Pl , or as
Land Court Plan No. l;

[WHEREAS, a portion of the Property ("Portion of the Property”) is subject to this [Notice of
Activity and Use Limitatjon]. The Portion of the Property is more particularly bounded and described in
Exhibit A-1, attached heretp and made a part hereof. The Portion of the Property is shown [on a plan to be
recorded herewith][on a plar\recorded with County Registry of Deedsin Plan Book Plan] and/or [on a sketch
plan attached hereto and filed herewith for registration];

Reference
survey plan of
parcel of land
described in
Exhibit Ain
AUL: For
registered land,
provide Land
Court Plan#;
for unregistered
land, provide
plan book and
plan#s. If plan
for unregistered
landisto be
recorded at time
of recording of
AUL, so
indicate.

WHEREAS, the Property [Portion of the Property] comprises [all][part of] adisposal site asthe
result of arelease of oil and/or hazardous material. Exhibit B is a sketch plan showing the relationship of the
[Property][Portion of the Property] subject to this Notice of Activity and Use Limitation to the boundaries of
said disposal site (to the extent such boundaries have been established). Exhibit B is attached hereto and
made a part hereof.]; and

WHEREAS, one or more response actions have selected for [the Disposal Site][Portion of
the Disposal Site] in accordance with M.G.L. ¢.21E ("Chapter R1E") and the Massachusetts Contingency
Plan, 310 CMR 40.0000 ("MCP"). Said response actions are b upon (a) the restriction of human access

Attach, as
Exhibit A-1,
legal description
of portion of
property subject
to AUL.
Reference
survey plan of
portion of
property subject
to AUL. If
registered land,
attach as Exhibit
A-2,a

Guidance: Becareful not to

inadvertently omit a per mitted
activity. Omissions may result
in the need to amend the AUL.

to and contact with oil and/or hazardous material in soil [and/or ghoundwater] and/or (b) the restriction of ﬁﬂaf ofbgo%tlion
certain activities occurring in, on, through, over or under the [Property] [Portion of the Property]. The basis gﬁg;‘éﬁ’fﬁw
for such redtrictions is set forth in an Activity and Use Limitation Opinion ("AUL Opinion"), dated
, (which is attached hereto as Exhibit C and made a part hereof); ’E*S;%?{gsa
sketch ple’m
NOW, THEREFQORE, natice is hereby given that the activity and use limitations set forth in f‘;‘;"tvi"gg;*i‘eof
said AUL Opinion are as follows: the eres subject
tothe AUL to
1. Permitted Activities and Uses Set Forth in the AUL Opinion. The AUL Opinion provides gﬁiﬁgg?;fg
that (select one) [a coRdition of No Significant Risk to health, safety, public welfare or the |ste.
environment exists for \any foreseeable period of time] [no substantial hazards remain] |TheAUL
(pursuant to 310 CMR 40.8000) so long as any of the following activities and uses occur on the |ohinon should
[Property][Portion of the Property]: formand
attached as
. Exhibit C. Note:
(i) ; Form114
cannot be
(i) ; and AUL Opirion
(iif) Such other activities or uses which, in the Opinion of an LSP, shall present no |Form1idis
greater risk of harm to health, safety, public welfare or the environment than the activities |*oee2®
and uses set forth in this Paragraph. AUL.

1




Guidance: Beas specific as
possible when identifying
Activitiesand Uses
Inconsistent with the AUL
Opinion. Vague descriptions
may unintentionally result in
over restricting the property.

Guidance: Obligationsand
Conditions should be clearly
spelled out so that current and
futureinterest holdersclearly
under stand what needsto be
doneto maintain a condition of
No Significant Risk.

2. Activities and Uses Inconsistent with the AUL Opinion. Activities and uses which are
inconsistent with the objectives of this Notice of Activity and Use Limitation, and which, if
implemented at the [Property] [Portion of the Property], may result in a significant risk of
harm to hedalth, safety, public welfare or the environment or in a substantial hazard, are as
follows:

(i) ;
(ii) - and
(iii)

3. Ohligations and Conditions Set Forth in the AUL Opinion.  If applicable, obligations
and/or conditions to be undertaken and/or maintained at the [Property] [Portion of the
Property] to (select one) [maintain a condition of No Significant Risk] [eliminate a substantial
hazard] as set forth in the AUL Opinion shall include the following:

(i) ;
(ii) - and
(iii)

4. Proposed Changes in Activities and Uses. Any proposed changes in activities and uses at
the [Property] [Portion of the Property] which may result in higher levels of exposure to oil
and/or hazardous material than currently exist shall be evaluated by an LSP who shall render
an Opinion, in accordance with 310 CMR 40.1080 et seg., as to whether the proposed changes
will (select one) [present a significant risk of harm to health, safety, public welfare or the
environment] [will invalidate the conclusion that no substantial hazards remain]. Any and all
requirements set forth in the Opinion to meet the objective of this Notice shall be satisfied
before any such activity or use is commenced.

5. Violation of a Response Action Outcome. The activities, uses and/or exposures upon
which this Notice is based shall not change at any time to cause a significant risk of harm to
health, safety, public welfare, or the environment or to create substantial hazards due to
exposure to oil and/or hazardous material without the prior evaluation by an LSP in
accordance with 310 CMR 40.1080 et seq., and without additional response actions, if
necessary, to achieve or maintain a condition of No Significant Risk or to eliminate substantial
hazards.

If the activities, uses, and/or exposures upon which this Notice is based change without the
prior evaluation and additional response actions determined to be necessary by an LSP in
accordance with 310 CMR 40.1080 et seg., the owner or operator of the [Property] [Portion of
the Property] subject to this Notice at the time that the activities, uses and/or exposures change,
shall comply with the requirements set forth in 310 CMR 40.0020.

6. Incorporation Into Deeds, Mortgages, Leases, and Instruments of Transfer. This Notice
shall be incorporated either in full or by reference into all deeds, easements, mortgages, |eases,
licenses, occupancy agreements or any other instrument of transfer, whereby an interest in
and/or aright to use the Property or a portion thereof is conveyed.

Owner hereby authorizes and consents to the filing and recordation and/or registration of
this Notice, said Notice to become effective when executed under seal by the undersigned LSP,
and recorded and/or registered with the appropriate Registry(ies) of Deeds and/or Land
Registration Office(s).
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WITNESS the execution hereof under seal this day of , 19

Guidance: AUL must be signed
by all property owners. AnLSP
may not sign on the property
owner’s behalf unless he or she

has power of attorney from the Owner

owner. See Section 4.16 for Owner signs
instructions on signatur es from firgt, then the
cor por ations, partnerships, etc. LSP.

COMMONWEALTH OF MASSACHUSETTS
, S8 19
Then personally appeared the above named and acknowledged the foregoing to be
his/her free act and deed before me,
Notary Public:

My Commission Expires:

The undersigned LSP hereby certifies that he/she executed the aforesaid Activity and Use
Limitation Opinion attached hereto as Exhibit C and made a part hereof and that in higher Opinion this
Notice of Activity and Use Limitation is consistent with the terms set forth in said Activity and Use
Limitation Opinion.

Date;:
LSP
[ LSPSEAL]
COMMONWEALTH OF MASSACHUSETTS
, SS ,19
Then personally appeared the above named and acknowledged the foregoing to be
his/her free act and deed before me,
Notary Public:

My Commission Expires:
Upon recording, return to:

(Name and Address of Owner)
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APPENDI X D:

SAMPLE TITLE CERTIFICATION



[FIRM LETTERHEAD]
19
Commonwedlth of Massachusetts, Acting by
and through its Department of Environmental Protection
One Winter Street
Boston, MA 02108

RE: [BRIEF DESCRIPTION OF PROPERTY TOGETHER WITH DEED REFERENCE]

Ladies/Gentlemen:
We have examined the records of the Registry of Deeds with respect to the above-
described premisesfor aperiod of at least fifty (50) yearsthrough _ [DATE] ,a [TIME] ,

[INSTRUMENT NO.] . Wecertify, that at suchtime, _ [NAME OF PARTY HOLDINGTITLE] , held
good, dear, record and marketable title to the above premises, free from all encumbrances which would
materially affect thetitle, except the following matters which are not covered by our title examination and which
may materially affect thetitle:

NOTE: We do not certify asto violations of subdivison controls or planning board regulations;
consarvation commission and environmental control questions, if any; zoning; bankruptcy and creditors' rights;
accuracy of descriptions of surveys, rights of partiesin possession; any matters which would be disclosed by an
accurate survey and ingpection; whether or not restrictions have been violated; disposition agreements of any
Redevd opment Authority; pending federal liens not of record; usurious provisons, variable rates repayment or
rewrite provisons of mortgages, Indian tribal land claims; validity of corporate or other type entity existence;
errorsor omissonsin indexing at the Regigtries of Deeds and probate (including computer errors or omissions);
unpaid taxes, municipal assessments or any other matters not of record at the Registry of Deeds or Registry of
Probate or to subsequent owners. Liahility islimited to matters appearing of record during the period of the
examination, and only to the parties to whom the certificateisissued. This certificate does not cover Chapter
963 Acts of 1973 (re: abandoned railroad beds) or provisons of M.G.L. Chapter 21E (Superfund Statute). No
liability is assumed for obtaining releases, discharges or any other instruments noted bel ow.

ENCUMBRANCES

[PLEASE LIST ALL MATTERS AFFECTING TITLE - THE DESCRIPTION OF THE ENCUMBRANCE
SHOULD INCLUDE THE DATE OF THE DOCUMENT OR PLAN ASWELL ASA BOOK AND PAGE
REFERENCE. ADDITIONALLY, COPIESOF ALL DOCUMENTS SHOULD BE INCLUDED WITH
CERTIFCATION]

This certification relies upon . [DESCRIPTION OF PLAN, INCLUDING RECORDING
INFORMATION] for the accuracy of the description.

The certifications set forth above are soldy for your benefit in connection with an application for a
Grant of Environmental Restriction and areissued pursuant to the provisons of 310 CMR 40.1072(2)(c). These
certifications may not be furnished to any other person or entity or relied upon by you for any other matter, nor
by any other person or entity in any manner.

Very truly yours,

[NAME OF LAW FHRM ORTITLE
COMPANY CERTIFYING TITLE]
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APPENDIX E:

LEGAL NOTICE OF AN ACTIVITY AND USE LIMITATIONS



NOTICE OF AN ACTIVITY AND USE LIMITATION

SITENAME
SITE ADDRESS
RELEASE TRACKING NUMBER

Pursuant to the Massachusetts Contingency Plan (310 CMR 40.1073), a[GRANT OF
ENVIRONMENTAL RESTRICTION or NOTICE OF ACTIVITY AND USE LIMITATIONDn the
above digposal site has been recorded and/or registered with the[ENTITY] on [DATE].

The[GRANT OR ENVIRONMENTAL RESTRICTION or NOTICE OF ACTIVITY AND USE
LIMITATION] will limit the following site activities and uses on the above property:

Any person interested in obtaining additiona information or reviewing the[GRANT OF
ENVIRONMENTAL RESTRICTION or NOTICE OF ACTIVITY AND USE LIMITATIONEnd the
disposa sitefile may contact [PROPERTY OWNER/PRP, ADDRESS]a [TEL EPHONE NUMBER].
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APPENDIX F:
REQUIREMENTSFOR SURVEY PLANS



Requirementsfor Survey Plans

Amendments under the General Laws, Chapter 36, Section 13A, approved by the Attorney General are as
follows:

1 Pan szesshall beaminimum of 8 1/2” by 11" and a maximum of 24" by 36”.

2. Pans being presented for recording shall be on linen or polyester film, single matte with a thickness of
0.004 mils, and must have an opacity so asto alow cond stent diazo and microfilm reproduction.

3. All plans shall be prepared usng a compatible ink with excelent cohesiveness which will produce a
permanent bond and result in a plan with long term durability.

4. Linen of polyester reproductions shall be accepted for recording provided they contain original
signatures and comply with the other requirements for the recording of plans.

5. Each plan shall have 3/4” borders.

6. The minimum letter Sze on plans presented for recording shall be 1/8”.

7. Each plan presented for recording shall include a graphic scale.

8. Each plan shall have an area reserved to receive planning board recitation or contain a surveyor’s

certification as per Chapter 380, Acts of 1966.
9. Each plan shall havea 3 1/2” square reserved for Registry use.

10. Each plan must contain a certification clause Sgned by the preparer Sating that he/she has conformed
with the rules and regulations of the Registers of Deedsin preparing the plan.




APPENDIX G:
LIST OF AUL RELATED FORMS



List of AUL-Related Forms

BWSC Tranamittal Forms:
BWSC-113: Activity and Use Limitation (AUL) Transmittal Form
BWSC-114: Activity and Use Limitation (AUL) Opinion Form
Transmittal Form for Application and Payment (For Grants only)

MCP Formsfor Activity and Use Limitations.

1072A: Grant of Environmental Restriction

1072B: Subordination Agreement

1072C: Grant of Environmental Restriction for Closed Private Drinking Water Well(s)
1075: Notice of Activity and Use Limitations

1082A: Amendment to Grant of Environmental Restriction

1082B: Amendment to Natice of Activity and Use Limitations

1084A: Rdease of Environmental Redtriction

1084B: Termination of Natice of Activity and Use Limitations

NOTE: The AUL forms that appear in the MCP have been revised since the MCP was first
issued in 1993. Please make sure that you use the most current version of these forms when preparing an
AUL.




APPENDIX H:
ACTIVITY ANDUSE LIMITATION CHECKLIST



Activity and Use Limitation Checklist

Thefollowing isacheckligt for usein preparation of an Activity and Use Limitation.

1. Sdect the Appropriate AUL form as provided in the MCP
Note: Thelanguage of the form may not be altered. Check to see
that you are using a form from current regulations.

Grant of Environmenta Restriction - Use Form 1072A
[thisform is used to prevent exposure to soil contamination and to dase aprivate drinking
water well located within site property]

Grant of Environmental Restriction for Closed Private
Drinking Water Well(s) - Use Form 1072C

[thisform isused for dasure of private drinking water
well located within non-site property]

Natice of Activity and Use Limitation - Use Form 1075

Amendment to Grant of Environmenta Restriction - Use
Form 1082A

Amendment to Notice of Activity and Use Limitation -
Use Form 1082B

Termination of Notice of Activity and Use Limitation -
Use Form 1084A

Rdease of Environmental Restriction - Use Form 1084B

Statement of Termination of Natice of Activity and Use
Limitation

2. Obtain Subordination Agreement(s) - Use Form 1072B
(Required for Grant of Environmental Restriction and any amendments
if prior record interests exist in area subject to Grant)

3. Locateand/or Prepare Survey Plan(s)

For unregistered land- If a survey plan of the property containing the area
subject to the AUL isnat of record at the Registry, have MA Registered Land
Surveyors prepare aplan in accordance with plan recording requirements.

If the AUL isto beimplemented on a portion of the property, a survey of

the portion must also be prepared. Both surveys may be represented on a
singleplan.

For registered land - A Land Court Plan will exist for the property. Reference

the Land Court Planin the AUL. A survey plan will need to be prepared if the AUL
isto beimplemented on a portion of the registered property and attached as
Exhibit A-2 tothe AUL.

4. Record survey plan independently from the AUL at the appropriate Registry
of Deads prior to recording the AUL.

5. Prepareawritten AUL Opinion, in narrativeform. The AUL Opinion is
prepared, signed and stamped by an LSP, and attached as Exhibit C
to Notice and Grant and as Exhibit B to an Amendment, Release or




Termination.
Activity and Use Limitation Checklist, page 2 of 3

6. Complete the appropriate AUL form (See Step 1.) by including the
falowing information:

DEP Disposa Site Name (if one exists)

DEP Rdease Tracking Number(s)

Name of Property Owner [person(s) or legd entity]

Address of Property Owner(s)

Sdect bracketed language that applies with respect to

whether the AUL appliesto the property or “portion of the

property”. Deete bracketed language that does not apply.

Reference to survey plan of record (or plan recorded

prior to recording the AUL) of parcd containing area subject to the AUL
(SeSteps3and 4)

Note: If parcd isregistered land, then a reference to the Land Court Plan number is sufficient.

If AUL isbeing implemented on a portion of the property,
referenceto plan of record or plan to be recorded prior to recording the AUL.

Note: If land isregistered, the plan shouldbe8%%" x 11" insize
and attached as Exhibit A-2 to the Notice or Grant. If land is unregistered, the plan should be
recorded as plan with Registry of Deeds, and the recording reference is sufficient..

Description of Permitted Activities and Uses (should reflect contents
of the AUL Opinion)

Description of Restricted Activities and/or Uses Incons stent
with AUL Opinion (should reflect contents of AUL Opinion)

Description of Obligations and Conditions
(should reflect contents of AUL Opinion)

7. Prepare and attach appropriate AUL Exhibits, which include:

Exhibit A - written, legal description of parcd containing area
subject to the AUL

Exhibit A-1 (when AUL isbeing implemented on a portion
of the property) - written, legal description of portion of parcel subject to the AUL

Exhibit A-2 (asurvey plan, only needed when AUL isbeing
implemented on a portion of property which isregistered land)

Exhibit B - sketch plan showing area subject to AUL
in reation to boundaries of digposal site

Exhibit C - narrative AUL Opinion, asprepared in Step 5.

Trangmittal Form 114, attached as Exhibit D tothe AUL
and as Exhibit C to Amendment, Release and Termination



Note: Transmittal Form 114 may not be used asa substitute for the AUL Opinion.

8. Obtain signatures of owner(s) on the AUL form
Note: If owner isa corporation, need authorized signatory, a vote (if officer(s) are not president or vice president
AND treasurer or assstant treasurer, (See AUL Guidance Section 4.12) and a certificate of incumbency for the
officer(s) sgning; if trust, LLC or LLP, need signatures of those authorized to sign. LSP may sign for property
owner with a power of attorney from owner which must be recorded with AUL.

9. Date owner'ssignature
10. Owner's Sgnature properly notarized

11. LSP sgnsand sedlsAUL form

Note: LSP must sign the AUL form after the owner (i.e., LSP' ssignature may not pre-date owner’s).

12. Date LSP ssgnature
13. LSPssgnature properly notarized

14. If unregistered land and AUL isa Notice, Amendment to Natice or
Termination of Notice, stamp or write on back of instrument,
"Return to (owner)"
and indude mailing address

Note: If registered land, this step is unnecessary as the Land Registration Office will keep the original AUL.

15. If unregigtered land and AUL is Grant, Amendment to Grant,
or Subordination Agreement, stamp or write on back of instrument,
"Return to: Department of Environmental Protection
Attn: (Name of DEP AUL contact)
OneWinter Stregt
Boston, MA 02108"

If Rdease of Grant, return addresswould be that of owner
Note: If registered land, this step isunnecessary as the Land Registration Office will keep original of instrument.

16. Request that Registry of Deeds marginally reference AUL onto deed of owner, and
marginally reference Amendment, Termination, or Release, or any other confirmatory
AUL onthe AUL towhich it relates

17. Forward a certified Registry copy of AUL to appropriate DEP
regiona office within 30 days of recording and/or registering the AUL

18. Forward a copy of the recorded and/or registered AUL, within 30 days
of itsrecordation and/or regigtration, to thefollowing local officids

1. Chief Municipal Officer

2. Board of Hedlth

3. Zoning Offica

4. Building Code Enforcement Officia

19. Publish legd naticeindicating the recording and/or registration of the AUL
(Natice, Grant, Amendment, Rdlease or Termination) in a newspaper
careulating in the community(ies) in which the property subject tothe AUL is
located in the form prescribed by DEP within 30 days of the recording
and/or regigration of the AUL.
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20. Send acopy of legal natice asit appeared in the newspaper to DEP within
7 days of newspaper publication.
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APPENDIX I:
STATEMENT OF TERMINATION

FACT SHEET AND FORM



Statement of Termination
of Notice of Activity and Use Limitation

Bureau of Waste Site Cleanup
FACT SHEET

Attached is a form for a Statement of Termination of Notice of Activity and Use Limitation
("Statement") prepared by the Department of Environmental Protection. This form should be used where a
Notice of Activity and Use Limitation is being terminated AND replaced by a new Notice of Activity and Use
Limitation. Please be advised that the language of the endased form should not be changed other than to
provide information to fill in the appropriate blanks.

While atermination of a Notice of Activity and Use Limitation must meet the requirements established
by the Massachusatts Contingency Plan ("MCP' a 310 CMR 40.1083), the Department recognizes that
implementation of the enclosed Statement does not meet al of the MCPs current requirements. The
Department will not consder the use of the attached form to be a vidation of the MCP so long as the Statement
is properly implemented and the new Notice of Activity and Use Limitation is recorded and/or registered
immediatdly after the recordation and/or registration of the Statement. The Department plansto incorporate this
Statement into the MCP in the next package of revisions (which are expected to be published in draft in Winter
1999).

Please note that this Fact Sheet should be separated from the Statement and that the Statement alone
should be recorded and/or registered with the appropriate Registry of Deeds and/or Land Regigtration Office
Also, please note that, to implement this Statement, it is necessary to request of the Registry of Deeds that the
Statement be marginally referenced on the Notice of Activity and Use Limitation that is being terminated.




June 1, 1998
STATEMENT OF TERMINATION OF
NOTICE OF ACTIVITY AND USE LIMITATION
M.G.L. c.21E, 86 and 310 CMR 40.0000

Digposal Site Name:

DEP Rdease Tracking No.(9):
I/WE, ;
of (City/Town), County,
(State), being the owner(s) of that certain parcel(s) of [vacant] land located
in (City/Town), County, Massachusdtts, [with the

buildings and improvements situated thereon], said land being more particularly bounded and described in
Exhibit A, attached hereto and made a part hereof ("Property™), do hereby terminate that certain Notice of

Activity and Use Limitation dated , and recorded with the
County Registry of Deedsin Book , Page , and/or registered
with the Land Regigration Office of the County Regigtry Didrict as Document No.

(said Notice of Activity and Use Limitation and any amendments thereto hereinafter being
collectively referred to as "Natice") affecting said Property or portion thereof, so that said Notice may be
subgtituted by the Natice of Activity and Use Limitation given by the undersigned, dated

, and recorded and/or registered immediatdy heresfter.

This Statement of Termination of Notice of Activity and Use Limitation to become effective upon its
recordation and/or registration with the appropriate Registry of Deeds and/or Land Registration Office.

WITNESS the execution hereof under sel this day of ,19 .

Owner

COMMONWEALTH OF MASSACHUSETTS

,sS 19

Then personally appeared the above named and
acknowl edged the foregoing instrument to be his/her/their free act and deed before me,

Notary Public:

My Commission Expires:




APPENDI X J:
SAMPLE NOTICE OF ACTIVITY AND USE LIMITATIONS



I it it -4

_| A. LOCATION OF DISPOSAL SITE AND PROPERTY SUBJECT TO AUL

(s 345" Main Spreet~ o M@Iem@aa il
caytown: _ G142V 1] ¢ : ZIP Code: 97‘/9'77 Y }

| Address of property subject to AUL, if different than above.  Street:

| Related Relesse Tracking Numbers affected by this AUL: - -

/.2 N\= Massachusetts Department of.En
(--Saul) Bureau of Waste Site Cleanup -+

Release Tracking Numbef

— ACTIVITY & USE LIMITATION (AIJL):TRANSMITTAL FORM
Pursuant to 310 CMR 40.1056 and 40.1070 - 40.1084 (Subpart J) -1 00060 -

Disposal Site Name: .'_I"ﬁﬂ T— ' C@mmn\/

- CHyTown: v o '.zlpcdde:
O Chwkhere!fﬂ\ilesposaISdelsTIerCIasSIfed , S
IﬂheDispoeaISItesubjecuomeAUL Isalso sub;ecttoaTIerlPermrI pmvnde the Perrmt Number

B. THIS FORM Is BEING USED TO: = (checkone) . v . _
[Q/ubmit a certified eopy ofa Notice of Actlwty and Use Limitation, pursuant to 31 0 CMR 40.1074 (complete ail secﬁons of this !orm)

D Subtnﬂacetﬂﬁedcopyofanmnended NouceofActMtyandUseLumtaﬁon pursuanttoSIOCMR401081(4)
(eempleuallseoﬂom of this form).

‘ D Submit a certified copy of a Termination of a Notice of Activity andl_Jse Limitatron; ‘pu:smnuo 310 CMR 4o.1033(3)

“{complete ail sections of this form).
D Submit a certified oopy of a Grant of Envnronmental Restriction, pursuant to 310 CMR 40.1071, (complete all sections of this form).
D Submit a certified copy of an Amendment of Environmental Restriction, pursuant to 310 CMR 40.1081(3) (complete all sections of thls form).
D Submit a eertmed copyof a Release of Envnronmental Restrictnon pursuant to 310 CMR 40.1083(2) (complete ali sections of this fonn)

You must attach all supporting documentation for the use of form indicated, including copies of
any Legal Notices and Notices to Public Officials required by 310 CMR 40.1400.

C. AUL INFORMATION:

 Date AUL was recorded and/or registered with Registry of Deeds and/or Land Registration Office: F-3- Al :
- Name of Registry of Deeds and/or Land Registration Office where AUL was recorded and/or registered: EZM @ U &M @ma
Book and Page Number and/or Document Number of recorded and/or registered AUL: - ﬁ OOM 00 &M D’W )
D.. PERSON SUBMITTING AUL TRANSMITTAL FORM Y SRR
Naw ot rganicator: 114007 T/ ny, Jne. -
‘Nameofcontact: __ Eynest [ er, ' Titie: //’&ﬁfw ar k] Plysreyr—

Street 449 Main  Stresid- | .
. CityTown: Sifti /g State: l'/ 14' _ 2P Code: 99 ?9 7
Telephone: [9?'?) 555 -/111 Bx: _f00  FAX: (optiora |

E. OWNER OF PROPERTY, IF NOT PERSON SUBMITTING AUL TRANSMITTAL FORM:

- Provide a mailing address for the owner of the property if that person is not submitting the AUL Transmittal Form.
Provide addresses for additional owners on an attachment. .

Name of Organization:

-] Name of Contact: Title:
City/Town: ) State: ZIP Code:
‘Telephone: Ex: __ FAX:(optional) '

Revised 5/8/95 Do Not Alter Thls Form Page 1 of 2



Massachusetts Department:of Environmental Protection -
Bureau of Waste Site Cleanup ' C o

Rélease Tracklng Numbef
ACTIVITY & USE LIMITATION (AUL) TRANSMITTAL FORM 7"
Pursuant to 310 CMR 40.1056 and 40.1070 - 40.1084 (Subpart J) -@ 0ol -

N E/IRP or PRP  Specify: - @/Owner (O opentor (O Generator O Tr;n_spoﬂér_ Other RP or PRP:

F. RELATIONSHIP TO DISPOSAL SITE OF PERSON SUBMITTING AUL TRANSMITTAL FORM:  (check one)

[:] Fiduciary, Secured Lender or Municipality with Exempt Status (as defined by M.G.L.c. 21E,s. 2)
D 'Ag;ency or Public Utility on a Right of Way (as defined by M.G.L. c. 21E, 5. 5())

[] Any Other Person Submitting AUL  Specify Relationship:

| G. CERTIFICATION OF PERSON SUBMITTING AUL TRANSMITTAL FORM:

| Enter address of person providing certification, if different from "adé{ess recorded in Section:D:

| street: .
| cityrrown: o State: ZIP Code:
Telephone: Ext.: ' FAX: (optional)

l, ¢ wh e, ', attest under the pains and penalties of perjury (i) that |.have personally examined and am
tamiliar with the information contained in this submittal, including any and all documents accompanying this transmittal form, () that, basedonmy.
inquiry of those individuals immediately responsible for obtaining the. information, the material information contained in this. submittal Is, to the best of
my knowledge and belief, true, accurate and complete, and (i) that | am fully authorized to.make this attestation on behalf of the entity.legally-. .

responsible for this submittal. I/the person or entity on whose behalf this submittal is made amvis aware that there are significant
but not limited to, possible fines and imprisonment, for willfully. submitting false, inaccurate, or incomplete information.... .-~

. - ’ﬁtle; 3 /}‘Cf/ WW &
(signature) : | - o . i o
For: Ti‘*ﬂﬂ 7&0/ : QM”’“/; -2;7&‘ Date: 9’17— '? } A.:: :

(print name of person or entity reoorde#n Secﬁof‘l-D) :

YOU MUST COMPLETE ALL RELEVANT SECTIONS OF THIS FORM OR DEP MAY RETURN THE DOCUMENTAS * ~
INCOMPLETE. IF YOU SUBMIT AN INCOMPLETE FORM, YOU MAY BE PENALIZED FOR MISSING
A REQUIRED DEADLINE, AND YOU MAY INCUR ADDITIONAL COMPLIANCE FEES.

-~ 'Page20f2

'Revised 5/8/95 Do Not Alter This Form



NOTICE OF ACTIVITY AND USE LIMITATION
M.G.L. c. 21E, 86 and 310 CM R 40.0000

Disposal Site Name: _Titan Tool Company
DEP Release Tracking No.(s): _3-0000

This Notice of Activity and Use Limitation ("Notice") is made as of this_3rd day of _July,
19 97, by Titan Tool Company, Inc., a Massachusetts corporation having a principal place of business at 345
Main Street, Siteville, Massachusetts 99999, together with its successors and assigns (collectively, "Owner").

WITNESSETH:

WHEREAS, Titan Tool Company, Inc., of Siteville, Essex County, Massachusetts, is the owner
in fee smple of that certain parcel of land located in Siteville, Essex County, Massachusetts, with the
buildings and improvements thereon (" Property");

WHEREAS, said parcel of land, which is more particularly bounded and described in Exhibit
A, attached hereto and made a part hereof ("Property") is subject to this Notice of Activity and Use Limitation.
The property is shown on a plan recorded with Essex County Registry of Deeds (Southern District) in Plan
Book 150, Plan 10.

WHEREAS, a portion of the Property ("Portion of the Property”) is subject to this Notice of
Activity and Use Limitation. The Portion of the Property is more particularly bounded and described in
Exhibit A-1, attached hereto and made a part hereof. The Portion of the Property is shown asthe“ AUL Area’
on the aforementioned plan recorded with said Deedsin Plan Book 150, Plan 10;

WHEREAS, the Portion of the Property comprises part of a disposal site as the result of a
release of oil and/or hazardous material. Exhibit B is a sketch plan showing the relationship of the Portion of
the Property subject to this Notice of Activity and Use Limitation to the boundaries of said disposal site (to the
extent such boundaries have been established). Exhibit B is attached hereto and made a part hereof; and

WHEREAS, one or more response actions have been selected for the Portion of the Disposal
Site in accordance with M.G.L. c.21E ("Chapter 21E") and the Massachusetts Contingency Plan, 310 CMR
40.0000 ("MCP"). Said response actions are based upon (@) the restriction of human access to and contact
with oil and/or hazardous material in soil and/or (b) the restriction of certain activities occurring in, on,
through, over or under the Portion of the Property. The basis for such restrictions is set forth in an Activity
and Use Limitation Opinion (“ AUL Opinion”), dated July 2, 1997, (which is attached hereto as Exhibit C and
made a part hereof);

NOW, THEREFORE, noticeis hereby given that the activity and use limitations set forth in
said AUL Opinion are as follows:

1 Permitted Activities and Uses Set Forth in the AUL Opinion. The AUL Opinion provides that
a condition of No Significant Risk to health, safety, public welfare or the environment exists for any
foreseeable period of time (pursuant to 310 CMR 40.0000) so long as any of the following activities
and uses occur on the Portion of the Property:

0] Commercia and/or indugtrial uses and activities associated therewith, including, but not
limited to, pedestrian and/or vehicular traffic, landscaping, and routine maintenance of

J1




(if)

(iii)

(iv)

landscaped areas, which do not cause and/or result in the disturbance and/or the re-location of
petroleum-contaminated soil located at 4 to 8 feet bel ow surface grade;

Short-term (three months or less) underground utility and/or congtruction activitiesincluding,
but not limited to, excavation (including emergency repair of underground utility lines),
which arelikely to disturb petroleum-contaminated soil located at 4 to 8 feat below surface
grade, provided that such activities are conducted in accordance with Obligations/Conditions
(i) and (ii) in Section 3 of this Activity and Use Limitation Opinion (“ Opinion™), the soil
management procedures of the MCP cited at 310 CMR 40.0030, and all applicable worker
health and safety practices pursuant to 310 CMR 40.0018;

Activities and useswhich are not identified in this Opinion as being incons stent with
maintaining a condition of No Significant Risk; and

Such other activities and useswhich, in the Opinion of an LSP, shall present no greater risk
of harm to hedlth, safety, public wefare, or the environment than the activities and uses st
forth in this Paragraph.

2. Activities and Uses Inconsistent with the AUL Opinion. Activities and uses which are

inconsistent
with the objectives of this Notice, and which, if implemented at the Portion of the Property, may
result in a significant risk of harm to health, safety, public welfare or the environment or in a
substantial hazard, are as follows:

(i)

(if)

(iii)

(iv)

Use of the portion of the property as a residence, school (with the exception of adult
education), daycare, nursery, recreational area (such as a park or athletic fields), and/or
any other use at which a child's presenceislikdy;

Any activity including, but not limited to, excavation, which islikey to disurb petroleum-
contaminated soil located at 4 to 8 feet bel ow surface grade associated with underground
utility and/or construction work, without prior development and implementation of a Sl
Management Plan and a Health and Safety Plan in accordance with Obligations (1) and (ii) of
Section 3 of the AUL;

Any activity which islikely to disturb petroleum-contaminated soil located at 4 to 8 feet beow
surface grade for a period of time greater than three months, unless such activity isfirst
evauated by an LSP who renders an Opinion stating that such activity is condgstent with
maintaining a condition of No Significant Risk and that such activity is conducted in
accordance with Obligations (i) and (ii) of Section 3 of thisAUL ;and

Rdocation of petroleum-contaminated soil located at 4 to 8 feet bel ow surface grade, unless
such relocation isfirst evaluated by an LSP who renders an Opinion stating that such
relocation is condstent with maintaining a condition of No Significant Risk.

3. Obligations and Conditions Set Forth in the AUL Opinion. If applicable, obligations and/or

conditions to be undertaken and/or maintained at the Portion of the Property to maintain a condition
of No Significant Risk as set forth in the AUL Opinion shall include the following:

()

A Soil Management Plan must be prepared by a Licensad Site Professonal (LSP) prior tothe
commencement of any activity which islikdy to disturb petroleum-contaminated soil located
at 4 to 8 feet bdow surface grade. The Soil Management Plan should describe appropriate
s0il management, characterization, storage, transport and disposal procedures in accordance
with the provisons of the MCP cited at 310 CMR 40.0030 et seq. Workerswho may comein
contact with the petroleum-contaminated soil should be appropriately trained on the



requirements of the Plan, and the Plan must remain available on-site throughout the course of
the project;

J2

(i) A Hedth and Safety Plan must be prepared and implemented prior to the commencement of
any activity which may result in the disturbance of petroleum-contaminated soil located at 4 to
8 feet b ow surface grade. The Health and Safety Plan should be prepared by a Certified
Indusgtrial Hygienist or other qualified individual appropriatdy trained in worker health and
safety procedures and requirements. The Plan should specify the type personal protection,
engineering contrals, and environmental monitoring necessary to prevent worker and other
potential receptor exposuresto petroleum-contaminated soil through ingestion, dermal
contact, and inhalation. Workerswho may comein contact with the petroleum-contaminated
s0il should be appropriately trained on the requirements of the Plan , and the Plan must
remain available on-site throughout the course of the project; and

(ili)  The petroleum-contaminated soil located at 4 to 8 feet bel ow surface grade must remain at
depth and may not be relocated, unless such activity isfirst evaluated by an LSP who renders
an Opinion which gates that such activity poses no greater risk of harm to health, safety,
public welfare, or the environment and ensures that a condition of No Significant Risk is
maintained.

4. Proposed Changes in Activities and Uses. Any proposed changes in activities and uses at the
Portion of the Property which may result in higher levels of exposure to oil and/or hazardous material
than currently exist shall be evaluated by an LSP who shall render an Opinion, in accordance with
310 CMR 40.1080 et seq., as to whether the proposed changes will present a significant risk of harm
to health, safety, public welfare or the environment. Any and all requirements set forth in the
Opinion to meet the objective of this Notice shall be satisfied before any such activity or use is
commenced.

5. Violation of a Response Action Qutcome. The activities, uses and/or exposures upon which
this Notice is based shall not change at any time to cause a significant risk of harm to health, safety,
public welfare, or the environment or to create substantial hazards due to exposure to oil and/or
hazardous material without the prior evaluation by an LSP in accordance with 310 CMR 40.1080 et
seg., and without additional response actions, if necessary, to achieve or maintain a condition of No
Significant Risk or to diminate substantial hazards.

If the activities, uses, and/or exposures upon which this Notice is based change without the
prior evaluation and additional response actions determined to be necessary by an LSP in accordance
with 310 CMR 40.1080 et seg., the owner or operator of the Portion of the Property subject to this
Notice at the time that the activities, uses and/or exposures change, shall comply with the
requirements set forth in 310 CMR 40.0020.

6. Incorporation Into Deeds, Mortgages, Leases, and Instruments of Transfer. This Notice shall
be incorporated either in full or by reference into al deeds, easements, mortgages, leases, licenses,
occupancy agreements or any other instrument of transfer, whereby an interest in and/or aright to use
the Property or a portion thereof is conveyed.

Owner hereby authorizes and consents to the filing and recordation and/or registration of this
Notice, said Notice to become effective when executed under seal by the undersigned LSP, and



recorded and/or registered with the appropriate Registry(ies) of Deeds and/or Land Registration

Office(s).
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WITNESS the execution hereof under seal this 3rd day of July , 19 97.
Titan Tool Company, Inc.

Owner
By: Ernest C. Greene
Its. President and Treasurer

COMMONWEALTH OF MASSACHUSETTS

Essex , ss July 3 ,1997
in his respective capacities as

Then personally appeared the above named _Ernest C. Greene
President and Treasurer of the Titan Tool Company, Inc., and acknowledged the foregoing to be his free act

and deed in his aforesaid respective capacities before me,

£
I furloie
% ..'u._‘bl'..nl 2] L\j{j Motary Public: Marvin Hotary
e . - My Commission Expives December 12, 2000

""‘"Ilhjlpﬂ"
The undersigned LSP hereby certifies that he executed the aforesaid Activity and Use Limitation
Opinion attached hereto as Exhibit C and made a part hereof and that in his Opinion this Notice of Activity
and Use Limitation is consistent with the terms set forth in said Activity and Use Limitation Opinion.

Date: _July 3, 1997
LSP — Sam Geologist

Sam Geologist

No. 461

COMMONWEALTH OF MASSACHUSETTS

Essex  ,ss July 3 ,1997
Then personally appeared the above named _Sam Geologist and acknowledged the foregoing to be his
free act and deed before me,
S
g

i Motary Public: Marvin Hotary
My Commission Expives December 12, 2000

e

Titan Tool Company, Inc.,
345 Main Street,

Siteville, MA 99999
Attn.: Ernest C. Greene

Upon recording, return to:
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EXHIBIT A

(Description of Parcel of Land Containing Area Subject to AUL)

A certain parcd of land situated in Siteville, Essex County, Massachusetts, shown asLot 1
on aplan entitled, “Plan of, Lot 1, AUL Areaand Disposal Site Land in Siteville,
Massachusetts, Owned by Titan Tool Company, Inc., of 345 Main Street, Siteville,
Massachusetts 99999, dated March 1, 1981, Scale 1" = 80', prepared by Mass Survey
Company, Inc., Boston, Massachusetts, and recorded with Essex County Registry of
Deeds (Southern Didtrict) in Plan Book 150, Plan 10, and being more particularly bounded
and described as follows:

BEGINNING at a point on the northerly side of New Hope Street at the
southwest corner of land now or formerly of Titan Tool
Company; and thence running

N 85°23'15"W along the northerly side line of New Hope Street, one hundred
sixty-six and 87/100 (166.87) feet; thence continuing

NORTHWESTERLY by acurveto theright having aradius of twenty and 00/100
(20.00) feet, a distance of thirty-one and 39/100 (31.39) feet to
the easterly sde line of Main Street; thence turning and running

N04° 32 15" E along the easterly side line of Main Street, four hundred
seventy-four and 85/100 (474.85) feet; thence turning and
running

S78°53 59" E by land now or formerly of City of Siteville two hundred sixty-

eight and 75/100 (286.57) feet; thence turning and running

S16°29 15" W by land now or formerly of Titan Tool Company, four hundred
seventy-two and 65/100 (472.56) feet to the point of beginning,
containing 113,555 square feet of land, more or less, according
to said plan.



EXHIBIT A-1

(Description of Area Subject to AUL)

That certain portion of aparce of land, said parcd of land being Situated in Siteville,
Essex County, Massachusetts, and being shown as Lot 1 on the aforementioned plan
recorded with said Deedsin Plan Book 150, Plan 10, said portion being shown as the
“AUL Ared’ on said plan, and being more particularly bounded and described as follows:

BEGINNING

N 85° 23 15" W

NORTHWESTERLY

N 04° 32 15" E

S75°10 05" W

S19°53 22"W

at a point on the northerly side of New Hope Street at the
southwest corner of land now or formerly of the Titan Tool
Company; thence running

along the northerly side line of New Hope Street, one hundred
sixty-six and 87/100 (166.87) feet; thence continuing

by a curveto the right having a radius of twenty and 00/100
(20.00) feet, a distance of thirty-one and 39/100 (31.39) feet to
the easterly sde line of Main Street; thence turning and running

aong the easterly side line of Main Street, sixty (60.00) fest;
thence turning and running

one hundred eighty and 00/100 (180.00) feet to a point; thence
turning and running

eighty and 00/100 (80.00) feet to the point of beginning,
containing 12,140.45 sgquare feet of land, more or less,
according to said plan.



Exhibit B: Sketch Plan

<—— S 78°-53'-69E

New Hope Steeet

N 85°-23"-15"VW

j] pEmp—
Permonent Surface Easement
For Flood Control Project

\ Railroad Fasement \

] |

Legend:
PROPERTY LINE
Survey Plan of Lot 1
- DISPOSAL SITE Siteville, Massachusetts
Owned by Titan Tool Company
E:Ziiz RESTRICTED AREA 345 Moin Street
Siteville, Maossochusetts
Scale 17 = 80’
Recorded with Essex ggiofu@fﬂﬁ;q@%@y’ Inc.
%OUQW‘ R%QL‘SWBV O; 0 40 80 | Title: Plan Showing Relationship
15909 ;L In mom 0o Between Lot 1, AUL Area, ond
’ on Scale in Feet Disposal Site

[Note to the Readers: Exhibit B must provide a sketch plan showing the
relationship of the Restricted Area to the boundries of the disposal site.
This sample Exhibit uses a copy of a new survey plan for the parcel and the
portion of that property subject to the AUL, with the boundries of the
disposal site oadded Please note thot, where a survey plan has already keen
recorcded, it can be used as the base plan for this Exhibit. Also, it is not
necessary to use a survey plan as the basis for this Exhibit]




EXHIBIT C

ACTIVITY ANDUSE LIMITATION OPINION

In accordance with the requirements of 310 CMR 40.1074, this Activity and Use Limitation Opinion has been prepared for a
portion of a parcel of land owned by the Titan Tool Company, Inc., located at 345 Main Street, Siteville, Essex County,
Massachusatts 99999. Asaf the date of this Activity and Use Limitation Opinion, the property is zoned for commercial and
industrial use. The property remains unpaved with no buildings or improvements thereon.

SiteHistory

Titan Tool Company, Inc., manufactured tools at the subject property from 1940 through 1980. In 1993, the two-story
manufacturing facility was demalished. Four underground storage tanks (USTs) containing #2 fud oil and alarge volume of
petroleum-contaminated soil were removed from the southern portion of the property at that time.

In 1994, a 21E steinvestigation identified eevated levels of lead, arsenic, and petroleum hydrocarbonsin soil samples
collected from various surficial and subsurficia locations on the property. Titan Tool Company, Inc., notified the
Massachusetts Department of Environmental Protection of these findings, as such findings triggered certain natification
requirements of the Massachusetts Contingency Plan (the* MCP’ , 310 CMR 40.0000).

[Note: The* MCP” isthe Commonwealth of Massachusetts code of regulationsfor the natification, assessment, and cleanup
of digposal Steswhere a release of oil and/or hazardous materials has occurred.]

A Phase Il Comprehendive Site Investigation was conducted at the Stein 1997. Theresults of the investigation indicate that
lead and arsenic levels bdow the MCP Method 1, S-1 Soil Standards are present in surficial and subsurficial soil throughout
the property. Concentrations of Extractable Petroleum Hydrocarbons (EPH) which exceed the MCP Method 1, S-1 Standards
but meet the Method 1, S-3 Soil Standards exist in soil located at 4 to 8 feet below surface grade at the former location of the
fud oil USTs (See Exhibit B, Sketch Plan). EPH concentrationsin soil at other locations on the property meet the Method 1,
S1 Soil Standards.  Lead, arsenic, and petroleum hydrocarbons were not detected in groundwater samples collected from six
on-site monitoring wells during four separate groundwater sampling events.

[Note: The“ MCP Method 1 Cleanup Sandards’ refer to numerical standardsfor chemical contaminantsin soil and
groundwater which are published in the MCP. The soil standards are broken into three soil categories S1, S2, and S3.
The S1 Soil Sandards are the most srict, or lowest, numerical values since they were derived to be protective of a residential
exposure scenario by considering a receptor’ sincidental ingestion and dermal contact exposures to soil while gardening and
playing. The S2 and S3 numerical sandards are less grict and therefore higher, having been developed using passive
recreational and congtruction-related exposure scenarios, respectively.]

Reason for Activity and Use Limitation

A Method 1 Risk Characterization was conducted to evaluate the risk posed by contamination remaining in soil at the Site.
Using the Method 1 approach, concentrations of lead, arsenic, and extractable petroleum hydrocarbons (EPH) remaining in
s0il were compared to the MCP Method 1 Soil Standards to determineif the Ste posesarisk for current and future activities
and uses.

The Method 1 Risk Characterization concluded that the Site poses No Significant Risk to health, safety, public welfare or the
environment for current conditions of commercial and/or industrial uses of the property because contaminant concentrations
remaining in soil met the applicable Method 1, S-2 and S-3 Soil Standardsfor thedte. Levelsof lead and arsenic measured in
s0il also met the lower Method 1, S-1 Soil Standards and pose No Significant Risk for unrestricted future Site activities and
USeS.

However, since levds of extractable petroleum hydrocarbonsin soil located at 4 to 8 feet below surface grade in the southern
portion of the Site exceeded their respective Method 1, S-1 Standards, an unacceptable risk exists should future activities and
uses of this portion of the property result in unrestricted human exposure to the soil, such asthose associated with achild's
exposure through direct contact and/or ingestion.  Therefore, in order to ensure that such exposures do not occur and that a
condition of No Significant Risk be maintained for future activities and uses, an Activity and Use Limitation isrequired to
restrict certain activities and uses of this portion of the praoperty.



Per mitted Activities and Uses

(i)

(if)

(iii)

(iv)

Commercia and/or indugtrial usesand activities associated therewith, including, but not limited to,
pedestrian and/or vehicular traffic, landscaping, and routine maintenance of landscaped areas, which do not
cause and/or result in the disturbance and/or the re-location of petroleum-contaminated soil located at 4 to 8
feet below surface grade;

Short-term (three months or less) underground utility and/or congtruction activitiesincluding, but not
limited to, excavation (including emergency repair of underground utility lines), which arelikely to disurb
petroleum-contaminated soil located at 4 to 8 feet below surface grade, provided that such activitiesare
conducted in accordance with Obligations/Conditions (i) and (ii) in Section 3 of this Activity and Use
Limitation Opinion (“ Opinion™), the soil management procedures of the MCP cited at 310 CMR 40.0030,
and all applicable worker health and safety practices pursuant to 310 CMR 40.0018;

Activities and useswhich are not identified in this Opinion as being inconsistent with maintaining a
condition of No Significant Risk; and

Such other activities and useswhich, in the Opinion of an LSP, shall present no greater risk of harm to
health, safety, public welfare, or the environment than the activities and uses st forth in this Paragraph.

Activities and Uses I nconsistent with AUL Opinion

(i)

(if)

(iii)

(iv)

Use of the portion of the property as a residence, school (with the exception of adult education),
daycare, nursery, recreational area (such as a park or athletic fields), and/or any other use at which a
child’'s presenceis likely;

Any activity including, but not limited to, excavation, which islikey to disturb petroleum-contaminated soil
located at 4 to 8 feet bel ow surface grade associated with underground utility and/or construction work,
without prior development and implementation of a Soil Management Plan and a Health and Safety Plan in
accordance with Obligations (1) and (ii) of Section 3 of the AUL,;

Any activity which islikely to disturb petroleum-contaminated soil located at 4 to 8 feet bel ow surface grade
for aperiod of time greater than three months, unless such activity isfirst evaluated by an LSP who renders
an Opinion gtating that such activity is consistent with maintaining a condition of No Significant Risk and
that such activity is conducted in accordance with Obligations (i) and (ii) of Section 3 of thisAUL ;and

Rdocation of petroleum-contaminated soil located at 4 to 8 feet bel ow surface grade, unless such relocation
isfirst evaluated by an L SP who renders an Opinion stating that such relocation is consstent with
maintaining a condition of No Significant Risk.

Obligations and Conditions

(i)

(if)

A Soil Management Plan must be prepared by a Licensad Site Professonal (LSP) prior tothe
commencement of any activity which islikdy to disturb petroleum-contaminated soil located at 4 to 8 feet
below surface grade. The Soil Management Plan should describe appropriate soil management,
characterization, Sorage, transport and disposal proceduresin accordance with the provisons of the MCP
cited at 310 CMR 40.0030 et sag. Workerswho may comein contact with the petroleum-contaminated soil
should be appropriately trained on the requirements of the Plan, and the Plan must remain available on-site
throughout the course of the project;

A Health and Safety Plan must be prepared and implemented prior to the commencement of any activity
which may result in the disturbance of petroleum-contaminated soil located at 4 to 8 feet bel ow surface
grade. The Hedlth and Safety Plan should be prepared by a Certified Industrial Hygienist or other qualified
individual appropriately trained in worker health and safety procedures and requirements. The Plan should
specify the type personal protection, engineering controls, and environmental monitoring necessary to
prevent worker and other potential receptor exposuresto petroleum-contaminated soil through ingestion,



dermal contact, and inhalation. Workers who may comein contact with the petroleum-contaminated soil
should be appropriately trained on the requirements of the Plan , and the Plan must remain available on-site
throughout the course of the project; and

(iii) The petroleum-contaminated soil located at 4 to 8 feet bel ow surface grade must remain at depth and may
not be relocated, unless such activity isfirst evauated by an LSP who renders an Opinion which states that
such activity poses no greater risk of harm to health, safety, public welfare, or the environment and ensures
that a condition of No Significant Risk is maintained.

LSP:

Sam Geologist, Licensed Site Professional

DATE:
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Release Tracking Number

ACTIVITY & USE LlMlTATlON (AUL) OPINICN FORM :
Pursuant to 310 CMR 40.1070 - 40.1084 (Subpart J) @ -1 Q00O

COMPLETE THIS FORM AND ATTACH AS AN EXHIBIT TO THE AUL DOCUMENT TO BE RECORDED AND/OR REGISTERED
WITH THE REGISTRY OF DEEDS AND/OR LAND REGISTRATION OFFICE.

A. LOCATION OF DISPOSAL SITE AND PROPERTY SUBJECT TO AUL:

| Disposal Site Name: TI ‘/ZVI Tﬁ‘l’ C'Jm?m i .
Street: J ‘f{ Main street= / Location Aid: MWM
cryronn: S RAVI[E. 2ZIP Code: 999??

Address of property subject to AUL, if differert than above.  Street:

1 City/Town: ZiP Code:

B. THIS FORM {S BEING USED TO: (check one)
IB/Provide the LSP Opinion for a Notice of Activity and Use Limitation, pursuant to 310 CMR 40.1074 (complete all sections of this form).
D Provide the LSP Opinion for an Amended Motice of Activity and Use Limitation, pursuant to 310 CMR 40.1081(4)
(complete all sections of this form). .
D Provide the LSP Opinion for a Termination of a Notice of Activity and Use Limitation, pursuant to 310 CMR 40.1083(3)
(compiete ail sections of this form).
E] Provide the LSP Opinion for a Grant of Environmental Restriction, pursuant to 310 CMR 40.1071, (complete all 'sections of this form).

Provide the LSP Opinion for an Amendment of Environmental Restriction, pursuant to 310 CMR 40.1081(3) (complete all sections of this
form).

D Provide the LSP Opinion for.a Release of Environmental Restriction, pursuant to 310 CMR 40.1083(2) (complete all sections of this form).

C. LSP OPINION:

| attest under the pains and penalties of perjury that | have personally examined and am familiar with this submittal, including any and all documents
accompanying this submittal. In my professional opinion and judgment based upon application of (i) the standard of care in 309 CMR 4.02(1), (ii) the
applicable provisions of 309 CMR 4.02(2) and (3), and (iii) the provisions of 309 CMR 4.03(5), to the best of my knowiedge, information and belief,

> if Section B indicates that a Notice of Activity and Use Limitation is being registered and/or recorded, the Activity and Use Limitation that is the
subject of this submittal (i) is being provided in accordance with the applicable provisions of M.G.L. ¢. 21E and 310 CMR 40.0000 and (i) complies
with 310 CMR 40.1074(1)(b);

> if Section B indicates that an Amended ﬁoﬁca of Activity and Use Limitation is being registered and/or recorded, the Activity and Use Limitation
that is the subject of this submittal (i) is being crovided in accordance with the applicable provisions of M.G.L. c. 21E and 310 CMR 40.0000 and (ii)
complies with 310 CMR 40.1080(1) and 40.1C21(1);

> if Section B indicates that a Termination of a Notice of Activity and Use Limitation is being registered and/or recorded, the Activityand Use ~ | -
Limitation that is the subject of this submittal (i} is being provided in accordance with the applicable provisions of M.G.L. ¢. 21E and 310 CMR 40.0000
and (if) complies with 310 CMR 40.1083(3)(a):

> if Section B indicates that a Grant of Environmental Restriction is being registered and/or recorded, the Activity and Use Limitation that is the
subject of this submittal (i) is being provided in accordance with the applicable provisions of M.G.L. ¢. 21E and 310 CMR 40.0000 and (i) complies
with 310 CMR 40.1071(1)(b);

> if Section B indicates that an Amendment tc a Grant of Environmental Restriction is being registered and/or recorded, the Activity and Use
Limitation that is the subject of this submitta! (i) is being provided in accordance with the applicable provisions of M.G.L. ¢. 21E and 310 CMR 40.0000
and (ii) complies with 310 CMR 40.1080(1) arc 40.1081(1);

> if Section B indicates that a Release of Grart of Environmental Restriction is being registered and/or recorded, the Activity and Use Limitation
that is the subject of this submittal (i) is being crovided in accordance with the applicable provisions of M.G.L. c. 21E and 310 CMR 40.0000 and
(ii) complies with 310 CMR 40.1083(3)(a).

| am aware that significant penalties may resu:. including, but not limited to, possible fines and imprisonment, if | submit information which | know to be
faise, inaccurate or materially incomplete.

[] Check here if the Response Action(s) cn ‘wnich this opinion is based, if any, are (were) subject to any order(s), permit(s) and/or approval(s)
issued by DEP or EPA. If the-box is chec~ed, you MUST attach a statement identifying the applicable provisions thereof.

SECTION C IS CONTINUED ON THE NEXT PAGE.

Revised 5/8/95 Do Not Alter This Form Page 1 of 2




Massachusetts Department of Environmental Protectlon "
Bureau of Waste Site Cleanup

ACTIVITY & USE LIMITATION (AUL) OPINION FORM
Pursuant to 310 CMR 40.1070 - 40.1084 (Subpart J)

Release Tracking Number

@_

BWSC-114

0000 ]

C. LSP OPINION: - (contmued) ‘
" | LspName: __ gt w/ 2 7/97‘/ wspe b / Stamp:
Te'ephone: Ext.: f g

ax: J??s/) 595~ [AD

LSP Signature: \ngrL W

N Date: q‘/d '7?‘ v

YOU MUST COMPLETE ALL RELEVANT SECTIONS OF THIS

FORM OR DEP MAY FIND THE DOCUMENT TO BE INCOMPLETE.

Revised 5/8/95 Do Not Alter This Form

Page 1 of 2



L egal Natice of Notice of Activity and Use L imitation

(to be published in a newspaper which circulatesin the community in which the property subject to the AUL islocated within 30
days of recording the Notice of Activity and Use Limitation with the Registry of Deeds; copy of published Legal Notice to be
provided to the appropriate regional office of MADEP within 7 days of publication)

NOTICE OF ACTIVITY AND USE LIMITATION

Site Name: Titan Tool Company
Ste Address: 345 Main Street, Steville, MA 99999
M ADEP Reease Tracking Number 3-0000

Pursuant to the Massachusetts Contingency Plan (310 CMR 40.1073(7)), aNOTICE OF ACTIVITY AND USE
LIMITATION on the above disposal site has been recorded with the ESSEX COUNTY REGISTRY OF DEEDS (Southern
District) on JULY 3, 1997 in Book 200, Page 20 [or Instrument Number if Book and Page numbers not yet assigned by Registry] .

TheNOTICE OF ACTIVITY AND USE LIMITATION (* AUL” )limits the following activities and uses on that
portion of the above property asidentified in the AUL asthe” AUL Ared’:

(1) Use of the portion of the property as a residence, school, daycare, nursery, recreational area, such
asapark, and/or other use at which a child's presenceislikdy;

(i) Any activity including but nat limited to, excavation, which islikdly to disturb of petroleum-
contaminated soil located at 4 to 8 feet below surface grade within the AUL Areaand which isnat
conducted in accordance with a Soil Management Plan and a Health and Safety Plan prepared and
implemented prior to the commencement of such activity;,

(iii) Any activity which islikdy to disturb petroleum-contaminated soil located at 4 to 8 feet below surface
gradefor aperiod of time greater than three months, unless such activity isfirst evaluated by an LSP
who renders an Opinion stating that such activity is cond stent with maintaining a condition of No
Significant Risk; and

(iv) Rdocation of petroleum-contaminated soil located at 4 to 8 feet bel ow surface grade, unless such
activity isfirst evaluated by an LSP who renders an Opinion stating that such relocation is cond stent
with maintaining a condition of No Significant Risk.

Any person interested in obtaining additional information or reviewing theNOTICE OF ACTIVITY AND USE
LIMITATION and the disposal sitefile may contact Joseph Smith, Senior Environmental Officer of the TITAN TOOL
COMPANY, Inc, 345 MAIN STREET, SITEVILLE, MA 99999 a (978) 555-1111, extension 151.



Notice to Public Officials of Recording of Notice of Activity and Use L imitation

(to be provided within 30 days of recording Notice of AUL)

22 July 1997

Chief Municipal Officer
Siteville City Hall

1234 Main Street
Siteville, MA 99999

Ladies and Gentlemen:

The purpose of this letter isto inform you that on July 3, 1997, a Notice of Activity and Use Limitation
(“ AUL™), a copy of which is enclosed, was recorded with the Essex County Registry of Deeds (Southern
Didtrict) in Book 200, Page 20. The AUL affects a portion of the Titan Tool Company, Inc. property located at
345 Main Street in Siteville, Massachusetts 99999. It identifies certain activities and uses which are
inconsi stent with maintaining a condition of No Significant risk at the subject property. Such activities and
uses are so identified in order to prevent exposuresto residual petroleum-contaminated soil located in the
southern portion of the property at 4 to 8 feet below surface grade. The AUL identifies those activities and
uses which are consistent with maintaining a condition of No Significant Risk and those obligations and
conditions necessary to ensure that a condition of No Significant Risk continuesto exist at the property for the
foreseeable future,

This public natification is being provided pursuant to the Massachusetts Contingency Plan, 310 CMR
40.1090 and 310 CMR 40.1403(7)(a). If you have any questions, please contact Joseph Smith, Senior
Environmental Officer of the Titan Tool Company, Inc. at (978) 555-1111, extension 151.

Very truly yours,

Ernest C. Greene
President
Titan Tool Company, Inc.

CC: DEP
Northeast Regional Office

with Enc.

Note to Readers. The same letter should also be sent to the Siteville Health Officer, Building
Code Enforcement Official, and Zoning Official.



CLERK'SCERTIFICATE
I, Mary E. Smith, DO HEREBY CERTIFY:

THAT | am the Clerk of Titan Tool Company, Inc., a Massachusetts corporation having a
principal place of business at 345 Main Street, Siteville, Massachusetts (" Corporation") and that
at a meeting of the Board of Directors of the Corporation duly called and held at the office of the
Corporation at 345 Main Street, Siteville, Massachusetts, on the 5th day of June, 1995, al the
directors being present and voting at all times, the following resolution was unanimously adopted:

VOTED: That the Presdent, Treasurer or Clerk be, and any one of them is, hereby authorized and
directed in the name and on behalf of the Corporation to purchasereal or persona

property for the Corporation in hisor her discretion; to sall, mortgage or lease any and all redl
estate owned or which may hereafter be owned by the Corporation, as any one of them

shall deem expedient and proper in carrying out the business of the Corporation, and in
connection therewith to sign in the name and on behalf of the Corporation, seal with the
corporate seal, acknowledge and deliver any mortgages, deeds, promissory notes, and other
instruments of every nature, which may be necessary or proper in carrying on the busness of
the Corporation, and to do any and all acts necessary and proper for imposing restrictive
covenants and agreements on any property now or hereafter owned by said Corporation. This
vote shall remain in full force and effect until an instrument revoking the same shall have been
recorded in the Essex County Registry of Deeds (Southern District).

| DO FURTHER CERTIFY that the above vote has not been altered, amended, rescinded or
repealed.

| DO FURTHER CERTIFY THAT the Corporation is aduly organizedcorporation; that the
foregoing voteisin accordance with the charter and by-laws of the Corporation; that Ernest C.
Greeneisthe duly elected and qualified President and Treasurer of the Corporation, and that |
am the duly dected and qualified Clerk of the Corporation.

Dated this 2nd day of July, 1997.
ATTEST:

A true copy
Mary E. Smith, Clerk

ATTEST:
Ernes C. Greene
Presdent and Treasurer




For moreinformation:

% Copiesof AUL forms and BWSC transmittal forms are available from DEP's Service Centers
in each Regional Office.

DEP Central Region DEP Northeast Region
627 Main Street 205A Lowell Street
Worcestor, MA 01605 Wilmington, MA 01887
(508) 792-7650 (978) 661-7600

DEP Southeast Region DEP Western Region
20 Riverside Drive 436 Dwight Street
Lakeville, MA 02347 Suite 402

(508) 947-6557 Springfield, MA 01103

(413) 784-1149

% For information about the LSP Program, alist of currently licensed L SPs and information
about disciplinary actions by the Board of Registration of Hazardous Waste Site Cleanup
Professionals, please check the Board's Web site (www.state.ma.us/Isp) or call the Board's
Office (617/556-1091).

s The MCPisavailable at the State House Bookstore in Boston and the Western Office of the
Secretary of Statein Springfield. To order, please call either 617-727-2834 in Boston or 413-
784-1378 in Springfield for exact prices and postage charges.

+¢+ Electronic copies of the MCP, this document, and many other DEP publications are available
on the World Wide Web at http://www.state.ma.us/dep.



http://mass.gov/lsp
http://mass.gov/dep
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