Re:

William Moran

dba:

Bass River Grille

Premises:
62 Highbank Road

City/Town:
South Yarmouth, MA 02664

Heard:

March 10, 2010

DECISION

This is an appeal of the action of the Yarmouth Licensing Board (“the Board”) for not renewing the M.G.L. c. 138, §12 all alcoholic beverages license of William Moran dba Bass River Grille (“Bass River Grille” or the “Licensee”) for the 2010 year.  On December 8, 2009, the Board held a hearing, which resulted in the non-renewal of the license for Bass River Grille.




The Licensee timely appealed the Board’s decision to the Alcoholic Beverages Control Commission (the “Commission”) and a hearing was held on March 10, 2010.  
The following exhibits are in evidence:

1. Food Service Concession Agreement pgs. 15-28; 

2. The Board’s letter dated September 14, 2009;

3. Non Renewal Hearing Notice newspaper ad dated November 12, 2009; 

4. Attorney Bruce P. Gilmore’s letter dated November 12, 2009; 

5. Attorney Bruce P. Gilmore’s letter dated November 16, 2009; 

6. The Board’s letter dated November 20, 2009; 

7. The Board’s letter dated December 9, 2009; 

8. Attorney Bruce P. Gilmore’s letter dated December 1, 2009; 

A. The Board’s letter dated September 14, 2009; 

B. Affidavit of John B. Murphy dated March 9, 2010; 

C. The Board’s letter dated December 21, 2009;

D. Three (3) pages of electronic mail transmissions of June 16, 2009; 

E. Four (4) pages of electronic mail transmissions of August 12-13, 2009; 

F. Electronic mail transmission of August 5, 2009; 

G. Attorney J. Douglas Murphy’s letter dated January 13, 2010; 

H. Attorney Bruce P. Gilmore’s letter dated December 16, 2009; and

I. Paralegal Leanna M. Morley’s letter dated January 12, 2010.

There is one (1) tape of this hearing.  

Facts



The Commission makes the following findings, based on the testimony and evidence presented at the hearing:  

1. In December 2007, William Moran entered into a Food Service Concession Agreement (the “Agreement”) with Yarmouth (the “Town”) to operate the Bass River Grille at the Town of Yarmouth’s Bass River Golf Course at 62 Highbank Rd., South Yarmouth, MA.  Ex. 1

2. Pursuant to the Agreement, Mr. Moran applied for and obtained an all alcohol common victualler’s license under M.G.L. c. 138, §12.  The address of the licensed premises was 62 Highbank Rd., South Yarmouth, MA.  Ex. 1  

3. The initial term of the Agreement was for ten (10) months, commencing on March 1, 2008 and terminating on December 28, 2008, renewable on an annual basis at the sole discretion of the Town.  Ex. 1

4. On September 14, 2009, the Town notified Mr. Moran that it was not renewing the Agreement for 2010, and as such it would terminate on December 31, 2009 at midnight.  Ex. 2

5. M.G.L. c. 138, §16A requires licensee’s (like Mr. Moran) to renew their alcoholic beverages licenses annually in November.    

6. The Town sends renewal applications to all license holders on an annual basis.  Ex. 5

7. On November 16, 2009, the Town notified Mr. Moran that it would be scheduling a non-renewal hearing for his license in December, because he no longer had premises out of which to operate his licensed business.  Ex. 5

8. On November 20, 2009, the Town notified Mr. Moran that it was scheduling a non-renewal hearing regarding his all alcohol common victualler’s license on December 8, 2009.   Ex. 6

9. On December 8, 2009, the Board held a non-renewal hearing and voted not to renew Mr. Moran’s all alcohol common victualler’s license.  Ex. 7 

10. As the Town did not renew the Agreement, Mr. Moran did not have premises out of which to operate his business.  Ex. 7

11. Mr. Moran testified that he searched for another location for his licensed premises, but was unable to find one.  Testimony

12. Mr. Moran never filed an application to change the location of his licensed premises.  Additionally, Mr.. Moran did not file an annual renewal describing a different location for his licensed business.  Testimony

Discussion


 
“Licenses issued under section twelve or fifteen shall be automatically renewed for the next annual license period upon application by the holder thereof during the month of November … provided that said license is of the same type as the expiring license and covers the same licensed premises.”  M.G.L. c. 138, §16A (emphasis supplied).  The Town did not renew the Agreement with Mr. Moran.  As a result, his license did not cover the same licensed premises, and the automatic renewal contemplated by §16A was not triggered.  Board of Selectmen of Sudbury v. Alcoholic  Beverages Control Commission, 25 Mass.App.Ct. 470 (1988).
 

Moreover, Mr. Moran testified that he could not find a suitable location to move the licensed premises to, so he did not file an application to change the location of his licensed premises once he learned that the Town was not renewing the Agreement.  He also testified that he did not file an annual renewal with a different location identified.  If Mr. Moran had filed the renewal with a change of location, it would have been treated as an application for a new license and all the procedures set forth under §15A would have been applicable. M.G.L. c. 138, §16A.    
 

Conclusion


Based on the evidence and the above stated reasons, the Alcoholic Beverages Control Commission APPROVES the action of the Yarmouth Licensing Board in not renewing the all alcoholic license of William Moran dba Bass River Grille.  

ALCOHOLIC BEVERAGES CONTROL COMMISSION

Kim S. Gainsboro, Chairman ________________________________________________

Susan Corcoran, Commissioner ______________________________________________

Robert Cronin, Commissioner _______________________________________________

Dated in Boston, Massachusetts this 31st day of March 2010.

You have the right to appeal this decision to the Superior Courts under the provisions of Chapter 30A of the Massachusetts General Laws within thirty days of receipt of this decision. 

cc:
Yarmouth Licensing Board

Bruce P. Gilmore, Esq.

File

Mailing Address for William Moran:


16 Greyhampton Road


West Yarmouth, MA 02673

