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CORPORATE DISCLOSURE STATEMENT 
 

 Pursuant to Supreme Judicial Court 1:21(a), 

Appellee, HD/MW Randolph Avenue, LLC states the 

following: 

1. HD/MW Randolph Avenue, LLC does not have a 

parent corporation. 

2. No publicly held corporation owns 10% or more 

of the stock or membership interest of HD/MW 

Randolph Avenue, LLC. 
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REQUEST FOR DIRECT APPELLATE REVIEW 
 

 HD/MW Randolph Avenue, LLC (“HD/MW”), a 

Defendant/Appellee below, requests that the Court 

grant its application for direct appellate review. 

 The appeal filed by the Town of Milton Board of 

Appeal (the “Board”) raises issues with respect to the 

Massachusetts Housing Appeals Committee’s (the “HAC”) 

jurisdiction over appeals filed by proponents of low 

and moderate income housing pursuant to G.L. c. 40B 

arising out of “approvals with conditions” from a 

comprehensive permitting authority.  Consequently, the 

Board’s attack on the HAC’s jurisdiction raises 

questions of public interest requiring final 

determination by this Court and, if the merits of the 

Board’s argument is reached (if it is determined it 

was not waived by failing to advance it in front of 

the HAC), this case presents a novel question of law 

as the Board brings a new challenge to the HAC’s 

authority.   

As demonstrated by this case, the journey of a 

proposed 40B development is often long, expensive, 

multi-leveled, and the HAC plays a vital role in the 

process.  Consequently, when a local authority attacks 

the HAC’s jurisdiction, and the standards employed by 
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the HAC, it has the potential to have significant 

ramifications for the HAC, developers of affordable 

housing, and the future of affordable housing in the 

Commonwealth which creates a public interest in 

resolving (and, ultimately, rejecting) the Board’s 

jurisdictional attack.   

In November 2014, HD/MW applied to the Board for 

a comprehensive permit to construct a 90-unit 

development containing 23 low to moderate income 

units.  (ADD47).  On July 30, 2015, the Board issued a 

decision granting an “approval with conditions” of 

HD/MW’s application. (ADD48).  The Board’s “approval” 

imposed 64 conditions, including, but not limited to, 

reducing the number of units from 90 to 35, requiring 

a 50-foot vegetated buffer, increasing the number of 

buildings from 2, re-designing the aesthetic of all 

buildings, and adding a looped roadway that rendered 

the project uneconomic. (ADD48-49, 124) Additionally, 

the Board imposed a condition that prohibited three-

bedroom units that made final approval from the 

subsidizing agency, MassHousing, impossible and also 

rendered the project uneconomic.  (ADD54-55; 130-32).   

Shortly thereafter, on August 18, 2015, HD/MW 

filed an appeal of the Board’s approval with 
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conditions to the HAC. (ADD48). HD/MW’s appeal to the 

HAC was fully litigated, including cross-motions for 

summary disposition, pre-filed testimony from twenty 

witnesses, and a four-day hearing that occurred in 

April 2017.  (ADD49, 133).  On December 20, 2018, the 

HAC issued a decision striking and/or modifying the 

conditions imposed by the Board. (ADD48, 183-254). 

In January 2019, pursuant to G.L. c. 30A, §14 the 

Board filed an appeal of the HAC’s decision to the 

Land Court.  (ADD45). In its Motion for Judgment on 

the Pleadings, the Board argued – for the first time – 

that the HAC “lacked jurisdiction” over HD/MW’s appeal 

of the Board’s decision.  (ADD51-52, 79-87). 

The premise of the Board’s argument to the Land 

Court, which it continues to advance in its appeal, is 

that HD/MW’s proposed project was “uneconomic” at the 

time it obtained a Project Eligibility Letter from 

MassHousing and applied to the Board for a 

comprehensive permit; therefore, the Board was free to 

impose whatever conditions it wanted and HD/MW had no 

recourse to appeal to the HAC pursuant to G.L. c. 40B, 

§§ 22 and 23 and the HAC exceeded its statutory 

authority by applying a “significantly more 

uneconomic” standard.  Id.  The Board’s argument, 
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however, is premised on a formula contained in the 

Department of Housing and Community Development’s 

(“DHCD”) Guidelines – not G.L. c. 40B or its 

regulations, 760 CMR 56, for calculating the “minimum 

return on total cost” which is one of the tests the 

HAC applies to determine a baseline economic 

threshold.  (ADD52-54, 129-141). 

The formula, however, cannot be calculated until 

the Pre-Hearing Conference at the HAC which, in this 

case, occurred on December 6, 2016, thirty (30) months 

after HD/MW obtained its Project Eligibility Letter 

from MassHousing, twenty-five (25) months after HD/MW 

applied for a comprehensive permit, and sixteen months 

after HD/MW filed its appeal to the HAC.  After cross-

motions for judgment on the pleadings, on July 30, 

2021, the Land Court affirmed the HAC’s ruling – 

except for the HAC’s striking of two conditions that 

are not at issue in the Board’s appeal (relating to a 

secondary regulatory agreement and monitoring fee in 

the event that HD/MW’s regulatory agreement with 

MassHousing ever expires). (ADD43-63). 

The Land Court correctly found that the Board’s 

attack on the HAC’s purported jurisdiction was not a 

jurisdictional attack, but rather a procedural issue 
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relating to burdens of proof and, because the Board 

did not raise the issue before the HAC, the argument 

had been waived.  (ADD50-52).  Indeed, as the Land 

Court noted, this Court previously held in Board of 

Appeals of Woburn v. Housing Appeals Comm, 451 Mass. 

581, 590-591 (2008) that demonstrating whether the 

conditions render a project uneconomic is “a necessary 

element of the developer’s prima facie case for 

relief.”  (ADD51).  Similarly, this Court previously 

held in Town of Middleborough v. Housing Appeals 

Committee, 449 Mass. 514, 524 (2007) that the 

fundability requirement of an affordable housing 

project is not jurisdictional but rather part of the 

prima facie case for a comprehensive permit.  Id.  As 

a result, the Land Court correctly held that the Board 

waived its argument that the HAC exceeded its 

statutory authority by not raising the issue in front 

of the HAC.  (ADD51-52). 

Notwithstanding, the Land Court “in the interest 

of completeness” addressed the substance of the 

Board’s argument and correctly determined that even if 

the argument had not been waived it failed regardless 

as the DHCD guidelines “are what they say they are: 

guidelines, intended to serve as a supplement in 
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interpreting G.L. c. 40B, §22” and the HAC was 

justified in applying a “significantly more 

uneconomic” standard.  (ADD52-54).       

Nevertheless, this Court should take this 

opportunity to (1) unambiguously affirm that the 

determination of whether conditions imposed by a local 

permitting authority renders the project uneconomic is 

a question of proof – not jurisdiction – that can be 

waived (and was waived by the Board); (2) affirm the 

Land Court’s conclusion that the determination of 

whether a project is “uneconomic” is determined by 

G.L. c. 40B and its implementing regulations, 760 CMR 

56, along with policies adopted through adjudication 

as well as rulemaking; and (3) affirm the rejection of 

the Board’s argument that a developer can obtain a 

Project Eligibility Letter, submit an application for 

a comprehensive permit, receive an “approval with 

conditions” that bears no resemblance to the proposed 

project, and be left with no recourse because the HAC 

is without jurisdiction to resolve the appeal based on 

a formula contained in DHCD’s guidelines that cannot 

be calculated until the Pre-Hearing Conference in the 

HAC.   
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STATEMENT OF PRIOR PROCEEDINGS 

 On January 18, 2019, the Board filed an appeal, 

pursuant to G.L. c. 30A, §14, seeking review of the 

HAC’s December 20, 2018 decision striking and/or 

modifying numerous conditions imposed by the Board. 

(ADD62). On August 19, 2019, the Board filed a Motion 

for Judgment on the Pleadings.  Id.  On January 9, 

2020, HD/MW filed an Opposition and Cross-Motion for 

Judgment on the Pleadings.  Id.  On January 9, 2020, 

the HAC filed an Opposition and Cross Motion for 

Judgment on the Pleadings.  Id.  On March 9, 2020, the 

Town filed its reply brief. (ADD62).  

On June 5, 2020, the Land Court conducted a 

hearing on the Cross Motions for Judgment on the 

Pleadings.  Id.  On July 30, 2021, the Land Court 

issued a Memorandum and Order Allowing in Part and 

Denying in Part Motions for Judgment on the Pleadings 

(the “Decision”).1 (ADD43-61).  On July 30, 2021, the 

Land Court entered Judgment. (ADD62-63). 

 
1 The Land Court remanded back to the HAC for further 
consideration of the HAC’s decision to strike two 
discrete conditions relating to a Local Regulatory 
Agreement and a local monitoring fee (Conditions 18 
and 19).  (ADD63).  The two conditions, however, do 
not relate to the issues presented in the Board’s 
appeal.   
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On August 20, 2021, the Board filed a Notice of 

Appeal.  (ADD41).  The appeal was docketed with the 

Appeal’s Court on October 12, 2021.  Id.  

FACTS RELEVANT TO APPEAL 
 

A. Project Background  
 

 On November 3, 2014, MassHousing issued a Project 

Eligibility Letter under G.L. c. 40B for HD/MW’s 

proposal for a two-building, ninety-unit affordable 

housing project in Milton, Massachusetts (the 

“Project”).  (ADD47).  On or about November 6, 2014, 

HD/MW applied to the Board for a comprehensive permit 

to build the Project at 693-711 Randolph Avenue in 

Milton.  Id.  The Project, as proposed, consists of 

two buildings, each approximately forty-five feet 

high.  (ADD48).  There is proposed a total of ninety 

residential units, twenty-three will be low or 

moderate income, eighty-three garage parking spaces, 

seventy-three outdoor spaces, and a fifteen foot high 

retaining wall. Id. 

 Between December 2, 2014 and June 17, 2015, the 

Board held eleven public hearings concerning HD/MW’s 

application for a comprehensive permit.  On July 30, 

2015, the Board granted the comprehensive permit with 

conditions (the “Comprehensive Permit”).  Id.  On 
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August 18, 2015, HD/MW filed an appeal with the HAC, 

entered as proceeding No. 2015-03, HD/MW Randolph 

Avenue, LLC v. Milton Board of Appeals (“Appeal”), 

arguing that certain conditions imposed by the Board 

in the Comprehensive Permit rendered the Project 

uneconomic. Id.  Some of the conditions imposed by the 

Board included reducing the number of total units to 

35, requiring a 50-foot vegetated buffer area, 

breaking up the buildings into smaller buildings, 

requiring more elevators, requiring the architectural 

style to reflect the surrounding neighborhood, and 

adding a looped driveway. (ADD48-49). 

 Following the submission of pre-filed testimony 

from 20 witnesses, a site visit, and a four day 

hearing, the HAC issued a decision on December 20, 

2018 striking or modifying the Board’s conditions. 

(ADD49; 183-254).  

B. Land Court Proceeding 
 

In moving for Judgment on the Pleadings in its 

30A appeal to the Land Court, the Board asserted that 

because the Project was purportedly “uneconomic” at 

the time it was originally proposed and, therefore, 

HD/MW could not demonstrate that any of the Board’s 

conditions rendered the Project uneconomic and the HAC 
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lacked jurisdiction to hear HD/MW’s appeal and 

exceeded its statutory authority by applying the 

“significantly more uneconomic” standard. (ADD49-50) 

Additionally, the Board argued that the HAC erred in 

finding that the Board’s imposition of a condition 

prohibiting three-bedroom units that prevented HD/MW 

from receiving funding from MassHousing rendered the 

project uneconomic.  (ADD50).  Alternatively, the 

Board argued that there was not “substantial evidence” 

for the HAC to strike or modify certain conditions.  

(ADD55-61).   

The Land Court distilled the Board’s arguments 

with respect to economics into four issues:  

First, is the requirement under  
§§ 22 and 23 that the conditions  
render the Project uneconomic a  
matter of subject matter jurisdiction?  
Second, if not, did the Board waive  
its argument regarding the minimum  
ROTC?  Third, did HAC err in finding  
the conditions of the comprehensive  
permit render the Project uneconomic? 
Fourth, did HAC err in finding that  
the Board prohibited three-bedroom  
units in the Project. 

(ADD50). 
 

With respect to Question 1, the “jurisdictional 

argument,” the Land Court held that:  

The requirement that HD/MW  
demonstrate that the conditions  
render the project uneconomic is  
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‘a necessary element of the  
developers prima facie case  
for relief.  Board of Appeals 
 of Woburn v. Housing Appeals  
Comm, 451 Mass. 581, 590-591  
(2008). It is not a jurisdictional 
requirement.  

(ADD51). 
 
 With respect to Question 2, whether the Board 

waived its argument, the Land Court held that because 

the uneconomic conditions requirement is not 

jurisdictional, the Board had waived the argument 

about the ROTC because it was “never made to the HAC.”  

(ADD51-52). 

 With respect to Question 3, which the Land Court 

only addressed “in the interest of completeness,” 

whether the conditions imposed by the Board rendered 

the Project uneconomic, the Land Court found that the 

HAC did not exceed its statutory authority and “could 

reasonably look to the Project’s ROTC and determine if 

the reduction in ROTC, if any, made the Project more 

uneconomic.”  (ADD52-54; quote on ADD54).  Further, 

“HAC’s use of the ‘significantly more uneconomic’ 

standard to determine if the conditions of the 

comprehensive permit rendered the Project uneconomic 

is within its discretion.”  (ADD54). 
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 Finally, with respect to Question No. 4, the 

prohibition of the three bedroom units, the HAC’s 

alternative basis to find that the conditions imposed 

by the Board rendered the project uneconomic, the Land 

Court found that, after hearing from both the Board 

and HD/MW, the HAC had sufficient evidence to conclude 

that the Board’s conditions effectively banned three 

bedroom units, and that the “HAC was within its 

statutory authority in finding that this ban would 

render the Project uneconomic by causing the 

subsidizing agency to not fund the Project.” (ADD54-

55, quote on ADD55).  

 Additionally, the Land Court affirmed the 

striking and/or modification of the conditions because 

there was “substantial evidence” to support the HAC’s 

findings, except with respect to Conditions 18 and 19. 

(ADD55-63). 

STATEMENT OF ISSUES RAISED ON APPEAL 

 The following issues were raised and properly 

preserved in the Land Court in connection with the 

Plaintiff/Appellant, the Board’s G.L. c. 30A appeal of 

the HAC’s decision: 

1. Whether the determination that the conditions 

imposed by a permitting authority when granting 
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an “approval with conditions” for a 

comprehensive permit pursuant to G.L. c 40B 

renders a project uneconomic is a requirement 

in order for the HAC to possess subject matter 

jurisdiction of an appeal or whether it is a 

procedural – burden of proof – issue that can 

be waived if not raised in front of the HAC; 

2. If the Answer to Issue No. 1 is that it is a 

procedural issue that can be waived, whether 

the Board waived its argument that the HAC 

exceeded its statutory authority by applying a 

“significantly more uneconomic” test by not 

raising the issue in front of the HAC;  

3. If the Board’s argument was not waived, whether 

the HAC exceeded its statutory authority by 

determining the conditions imposed by the Board 

rendered the project both uneconomic and 

“significantly more uneconomic;” and 

4. Whether the HAC’s finding that the Board’s 

condition prohibiting three bedroom units 

rendered the project uneconomic because it 

precludes final approval and funding from 

MassHousing was supported by substantial 

evidence. 
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 A copy of the Board’s “Docketing Statement” filed 

with the Appeals Court is located in the Addendum. 

(ADD180-182).    

ARGUMENT 
 

 In affirming the HAC’s decision and rejecting the 

Board’s purported challenge to the HAC’s jurisdiction, 

the Land Court reached the proper conclusion.  Due to 

the importance of affordable housing and G.L. c. 40B 

to the Commonwealth, the Court should grant direct 

appellate review and affirm the Land Court and HAC’s 

findings and reject the Board’s attempt divest the HAC 

of its authority. 

I. THE LAND COURT CORRECTLY HELD THAT THE 
REQUIREMENT THAT HD/MW DEMONSTRATE THE 
CONDITIONS IMPOSED BY THE BOARD RENDER THE 
PROJECT UNECONOMIC IS NOT A JURISDICTIONAL 
REQUIREMENT. 

 
The Land Court correctly rejected the Board’s 

argument “that the standard in [G.L. c. 40B] §§ 22 and 

23 that a project proponent must demonstrate to the 

HAC that conditions render a project uneconomic is a 

jurisdictional requirement.”  (ADD49-51).  This Court 

previously held in Woburn, 451 Mass. at 590-591 that 

demonstrating whether the conditions render a project 

uneconomic is “a necessary element of the developer’s 

prima facie case for relief.”  Similarly, this Court 
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previously held in Middleborough, 449 Mass. at 524 

that the fundability requirement of an affordable 

housing project is not jurisdictional but rather part 

of the prima facie case for a comprehensive permit.   

Indeed, both of these decisions, along with the Land 

Court’s decision, are firmly grounded in the text of 

both G.L. c. 40B, §§22, 23 and the accompanying 

regulations, 760 CMR 56.07(1)(c)(1)(“Scope of 

Hearing”) and 56.07(2)(a)(3)(“Burdens of Proof”). The 

determination of whether HD/MW satisfied its burden of 

demonstrating whether the conditions imposed by the 

Board rendered the Project uneconomic is a procedural 

issue and not a jurisdictional requirement. 

G.L. c. 40B, §23 states:  

The hearing by the housing appeals  
committee in the department of housing  
and community development shall be limited  
to the issue of whether, …, in the case of  
an approval of an application with conditions  
and requirements imposed, whether such  
conditions and requirements make the  
construction or operation of such housing 
uneconomic and whether they are consistent  
with local needs 

  
 Further, the language of 760 CMR 56.07(1)(c)(1), 

mirrors the language found in §23 in defining the 

“Scope of Hearing” for an “Approval with Conditions” 

and states:  
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In the case of the approval of a 
Comprehensive Permit with conditions  
or requirements imposed, the issues  
shall be: 1. first, whether the  
conditions and/or requirements  
considered in aggregate make the  
building or operation of the Project 
Uneconomic; 
 

 Moreover, the procedural nature of whether the 

conditions imposed by the Board render a project 

uneconomic is further proven through 760 CMR 

56.07(2)(a)(3), entitled “Burdens of Proof,” and 

states, “[i]n the case of an approval with conditions, 

the Applicant shall have the burden of proving that 

the conditions make the building or operation of the 

Project Uneconomic.” 

Accordingly, both the language of the G.L. c. 

40B, its regulations, 760 CMR, 56, and this Court’s 

precedent establish that the determination regarding 

whether the conditions imposed by the Board render the 

Project uneconomic is not a jurisdictional 

requirement. 

II. THE LAND COURT CORRECTLY DETERMINED THAT THE 
 BOARD WAIVED THE ARGUMENT THAT THE HAC EXCEEDED 
 ITS STATUTORY AUTHORITY. 
 

The Land Court correctly held that the Board 

waived any argument that the HAC exceeded its 

statutory authority.  (ADD51-52).  It is well 
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established that “a party is not entitled to raise 

arguments on appeal that he could have raised, but did 

not raise, before the administrative agency.”  Albert 

v. Municipal Court of Boston, 388 Mass. 491, 493–494, 

(1983).  Indeed, issues and arguments that are not 

raised before an administrative agency are waived.  

City of Springfield v. Department of 

Telecommunications and Cable, 457 Mass. 562, 573 

(2010)(“Because the city did not raise these arguments 

before the department, we do not consider them on 

appeal.”). 

For the first time, in its G.L. c. 30A appeal of 

the HAC’s Decision to the Land Court, the Board argued 

that the “HAC lacked jurisdiction” to hear HD/MW’s 

appeal of the Board’s decision because the Project’s 

ROTC was below the minimum ROTC calculation contained 

in the DHCD Guidelines (which could only be calculated 

years after HD/MW applied for a comprehensive permit).  

Consistent with Albert, however, the Board’s failure 

to raise this issue before the HAC constituted a 

waiver and could not be raised for the first time in 

its 30A appeal to the Land Court.  (ADD50-52, 132-136, 

161-162). 
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In the two years from the time HD/MW initiated 

its appeal to the HAC, in August 2015 through the 

post-hearing briefing that concluded in August 2017, 

the Board never raised the issue that the “HAC lacked 

jurisdiction” to hear HD/MW’s appeal. (ADD51-52, 133).  

Accordingly, the Board waived any argument that the 

“HAC lacked jurisdiction” to hear HD/MW’s appeal of 

the Board’s decision.    

In fact, in front of the HAC, not only did the 

Board not assert that the “HAC lacked jurisdiction” to 

hear the appeal, in its post-hearing brief to the HAC, 

the Board acknowledged that the HAC’s “significantly 

more uneconomic” standard was an appropriate standard 

for the HAC to employ.  Specifically, in its Post-

Hearing Brief to the HAC, the Board asserted that:    

  ‘to sustain its burden the developer  
 must establish also that its profit 
 return on total costs is such that  
 the project[as permitted or conditioned  
 by the Board of Appeals] is significantly 
 more uneconomic than the development it  

  proposes to build.’ 
 

(ADD133-134).  Further, the Board’s Post-Hearing Brief 

to the HAC acknowledged the “significantly more 

uneconomic” terminology by saying “[a]ccordingly, 

HD/MW has not met its burden of proving that the 

Board’s conditions make the 35-unit development 
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permitted significantly more uneconomic than HD/MW’s 

proposed 90-unit development.”  Id.   As such, the 

Board not only waived the argument that the “HAC 

lacked jurisdiction” to hear HD/MW’s appeal or that it 

could not apply a “significantly more uneconomic” 

analysis, but it agreed that was the appropriate 

standard for the HAC to employ while the HAC was 

exercising its jurisdiction.  

III. SUBSTANTIVELY THE BOARD’S ARGUMENT THAT THE HAC 
 EXCEEDED ITS STATUTORY AUTHORITY BY APPLYING THE 
 “SIGNIFICANTLY MORE UNECONOMIC” STANDARD IS 
 INCORRECT. 
 
 The Land Court correctly rejected the merits of 

the Board’s argument that the Project was uneconomic 

when it was proposed, therefore the conditions imposed 

by the Board did not render it uneconomic and the HAC 

exceeded its statutory authority by employing the 

“significantly more uneconomic” standard.  (ADD52-54).  

Since the Board’s argument is wholly based on a 

formula for minimum ROTC found in DHCD’s Guidelines, 

the Land Court dispatched with the Board’s argument 

stating: 

  There are no DHCD rules and regulations 
  defining what constitutes rendering a 
  project “uneconomic” under G.L. c 40B, 
  §22.  The DHCD guidelines are ‘rules and 
  regulations established by” DHCD.  They 
  are what they say they are: guidelines, 
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  intended to serve as a supplement to  
  interpreting G.L. c. 40B and the  
  applicable regulations.  In any  
  conflict between the terms in the DHCD 
  guidelines and either c. 40B or the 
  regulations, the latter control.   
  Therefore, HAC has discretion not only 
  to follow the guidelines, but also to  
  adopt ‘policies through adjudication 
  as well as through rulemaking’ when the 
  guidelines do not help the agency  
  determine when conditions render a 
  project uneconomic.  Board of Appeals 
  of Woburn, 451 Mass. at 593. 
  Such discretion includes applying the   
  standard of a project being rendered   
  ‘significantly more uneconomic’ by a  
  board’s conditions. Id. at 592-593.   
 
(ADD53).  Further, the Land Court correctly held that 

using the ROTC calculation to determine when a project 

becomes uneconomic is not compulsory, “rather the ROTC 

methodology serves as one way of calculating whether 

conditions rendered a project uneconomic.”  (ADD53-

54). 

 The HAC’s jurisdiction is established by G.L. c. 

40B which contains a specific definition of the term 

“uneconomic,” which delegates to the subsidizing 

agency to determine the reasonable return that makes a 

project economic.  See G.L. c. 40B, §20.  

Consequently, despite the Board’s argument, once a 

proposed 40B rental project obtains a Project 

Eligibility Letter from a subsidizing agency, the 
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Project can never be “uneconomic.”  (ADD54).  In 

practice, the subsidizing agency issues a Project 

Eligibility Letter to the developer determining that a 

project is financially feasible.  760 CMR 56.04.  As 

the Land Court noted, the determination of financial 

feasibility by MassHousing “was conclusive evidence 

that the Project satisfied eligibility requirements 

and was an irrebutable presumption before the Board 

and HAC.  760 CMR 56.04(6), 56.07(3)(a).” (ADD54).   

 Further, the regulations, provide a definition of 

“reasonable return” which is undefined in the statute, 

but is found in the statutory definition of 

“uneconomic.”  G.L. c. 40B, §20, 760 CM 56.02 

(“Reasonable Return”).  The regulations define 

“reasonable return”, in relevant part, for a rental 

project as the profit that the developer will make at 

either the (1) issuance of a Project Eligibility 

Letter; or (2) the local board imposes a condition 

reducing the number of units.  See 760 CMR 56.02, 

Definition of “reasonable return” parts (c)-(d).  As 

such, it is impossible for any developer, including 

HD/MW, to propose a project that is “uneconomic” as 

defined by the statute and regulations if they have 

received a Project Eligibility Letter and/or an 
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approval with conditions that includes a decrease in 

units.  Consequently, the HAC did not, nor can it 

ever, lack jurisdiction based on the proposed return 

for a rental project that has received a Project 

Eligibility Letter and/or an approval with conditions 

that includes a decrease in units.  This indisputable 

fact is fatal to the Board’s position. 

 In this case, since the subsidizing agency, 

MassHousing, determined that HD/MW’s proposal was 

“financially feasible” and the Board imposed a 

condition decreasing the number of units, the formula 

set forth in the guidelines was not the baseline 

utilized by the HAC to determine whether the project 

had been rendered “uneconomic.”  Pursuant to the 

regulations, the HAC found that the economic baseline 

for “reasonable return” in this case was 5.88% even 

though the formula in the guidelines calculates a 

minimum ROTC as 6.84%.  (ADD136-139).  Based on the 

evidence submitted by both HD/MW and the Board, the 

HAC found that as a result of the conditions imposed 

by the Board, the ROTC for the 35 unit project was 

4.26% which was 1.62% lower than the ROTC for HD/MW’s 

proposed 90 unit project.  (ADD139-140).  In other 

words, the conditions imposed by the Board reduced 
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HD/MW’s “reasonable return” by 27.5%, which led the 

HAC to “find the ROTC for the approved project is both 

uneconomic and significantly more uneconomic than the 

ROTC for the developer’s proposal.” (ADD197)(emphasis 

added).  Consequently, the HAC’s decision is in accord 

with the statute, regulations, and the HAC’s authority 

to adopt policies through adjudication.   

IV. THE LAND COURT CORRECTLY HELD THAT THE HAC’S 
DECISION THAT THE BOARD’S CONDITION PROHIBITING 
THREE BEDROOM UNITS RENDERED THE PROJECT 
UNECONOMIC WAS SUPPORTED BY SUBSTANTIAL 
EVIDENCE. 

  
 The HAC found that Condition No. 2 imposed by the 

Board prohibits three-bedroom units because it only 

directs HD/MW to identify “one bedroom” and “two 

bedroom units” on its plan, but not “three bedroom” 

units.  (ADD54-5; 130-132, 197-200).  In affirming the 

HAC’s decision on this issue, the Land Court correctly 

held that the HAC’s interpretation of Condition No. 2 

was based on evidence presented at the hearing and its 

factual determination that Condition No. 2 precludes 

three bedroom units which also precludes MassHousing 

from funding the Project renders the project 

uneconomic was within the HAC’s authority.  (ADD54-

55).  Consequently, regardless of the Board’s 

“jurisdictional argument” with respect to ROTC, the 
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HAC had jurisdiction over HD/MW’s appeal because the 

imposition of the condition precluding three bedroom 

units rendered the Project “uneconomic.” 

REASONS WHY DIRECT APPELLATE REVIEW IS APPROPRIATE 

 Direct appellate review is appropriate in this 

case because it presents a question of public interest 

requiring a final determination by the Court and novel 

questions of law arising out of the interpretation of 

G.L. c. 40B, its regulations 760 CMR 56, DHCD 

Guidelines, and the HAC’s rulemaking authority through 

adjudicatory proceedings.   

 As this Court has previously stated, the 

legislature enacted G.L. c. 40B to “streamline and 

accelerate the permitting process for developers of 

low or moderate income housing in order to meet the 

pressing need for affordable housing and streamlining 

application procedures and overriding local zoning 

restrictions.”  See Taylor v. Board of Appeals of 

Lexington, 451 Mass. 270, 277-278 (2008) citing 

Middleborough, 449 Mass. at 521.  The Board’s attack 

on the HAC’s jurisdiction is wholly inconsistent with 

not only the express language of G.L. c. 40B, but also 

its express legislative intent.   
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 This case presents the Court with the opportunity 

to not only affirm the decisions of the Land Court and 

HAC and reject the Board’s attack on the HAC’s 

jurisdiction, but it also presents an opportunity, if 

the Court reaches the merits of the Board’s argument, 

to unambiguously define the relationship between G.L. 

c. 40B, its regulations, DHCD guidelines, and the 

HAC’s authority to enact rulemaking through its 

adjudicatory decisions. Consequently, this Court 

should grant direct appellate review in this case to 

provide clarity to developers of low and moderate 

income housing, local permitting authorities, and the 

HAC with respect to process during the journey of a 

40B project once an application for a comprehensive 

permit is filed with local permitting authority.   

CONCLUSION 

 For the foregoing reasons, HD/MW respectfully 

requests that the Court grant this application for 

direct appellate review.   
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Respectfully Submitted, 

    HD/MW Randolph Avenue, LLC 

    By its attorney, 

    /s/ Andrew E. Goloboy 

            
    Andrew E. Goloboy (BBO#663514) 
    DUNBAR GOLOBOY LLP 
    197 Portland Street, 5th Floor 
    Boston, MA  02114 
    (617) 244-3550 
    goloboy@dunbarlawpc.com 
    Attorneys for Appellee 
 
 

 
Dated: November 2, 2021 
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CERTIFICATION PURSUANT TO MASS. R. A. P. 16(K) 
 

 I, Andrew E. Goloboy, hereby certify that the 

foregoing application for direct appellate review 

complies with the rules of court that pertain to 

filing of briefs, including but not limited to: Mass. 

R. App. P. 16(a)(6)(pertinent findings or memorandum 

or decision); Mass. R. App. P. 16(e) (references to 

the record); Mass. R. App. P. 16(f) (reproduction of 

statutes, rules, regulations); Mass. R. App. P. 16(h) 

(length of briefs); Mass. R. App. P. 18 (appendix to 

the briefs); and Mass. R. App. P. 20 (form of briefs, 

appendices, and other papers). 

 
 
     /s/ Andrew E. Goloboy 
            
     Andrew E. Goloboy, BBO#663514 
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CERTIFICATE OF SERVICE 

 Pursuant to Mass. R.A.P. 13(d), I, Andrew E. 

Goloboy, Esquire, hereby certify that a copy of this 

application for Direct Appellate Review was served 

upon all counsel of record via the eFile-MA system on 

this 2nd day of November 2021 and via e-mail. 

 
     /s/ Andrew E. Goloboy 
            
     Andrew E. Goloboy, Esquire 
 
 
 
Dated: November 2, 2021 
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\19 MiSe 000037 Town of Milton Board of Appeals v. The Massachusetts 
I 

I Housin A eals Committee, et al. FOSTER 

i Case Type: t Miscellaneous 

r Case Status: 
Closed 

l File Date 
.ll 01/18/2019 

1 DCM Track: 

t Initiating Action: t OTA - Other 

.t Status Date: 
01/18/2019 

r Case Judge: 
i Foster, Hon. Robert B. 

r Next Event: 

l Property Information I 
525 Canton Avenue 
Milton 

All Information Party Event Docket Financial Receipt Disposition 

Party Information 
Town of Milton Board of Appeals 
- Plaintiff 

r Party Attorney 
• I Attorney 
.! Flynn, Esq., John P 
.IBar Code 
·i172640 
• I Address 
• 'I' Murphy Hesse Toomey and Lehane LLP 

300 Crown Colony Drive 
ISuite410 
IQuincy, MA 02169 

.1 Phone Number 

.1

1 

(617)479-5000 
• Attorney 
• Freytag, Esq., Kevin S 
• Bar Code 
• 667860 
• Address 
• Murphy, Hesse, Toomey and Lehane, LLP 

1

300 Crown Colony Drive Suite 410 
Quincy, MA 02169 

• Phone Number .1 (617)479-5000 
• I Attorney 
• i Moore, Jr., Esq., Michael P 
.IBar Code 
·1670323 
• I Address 
• Hemenway and Barnes LLP 

75 State St Floor 16 
Boston, MA 02109 

• Phone Number 
• (617)227-7940 

10/27/2021, 12:08 PM 
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-IAttorney 
-tTiliotson, Esq., Diane C 

-jBar Code 
- 498400 
- Address 
-I Hemenway and Barnes LLP 

175 State St 16th Floor 
1 Boston, MA 02109 

-I Phone Number 
-l (617)227-7940 

The Massachusetts Housing Appeals Committee 
- Defendant 

r Party Attorney 
-IAttorney 
- i Furgang, Esq., Samuel M 
-IBar Code 
-1559062 
- iAddress 
-I Office of the Attorney General 

11 ASHBURTON PLACE 
120th Floor 

I 

Boston, MA 02108 
- Phone Number 
- ,(617)963-2678 

HD/HW Randolph Avenue, LLC 
- Defendant 

r Party Attorney 
-[Attorney 
-I Dunbar, Jr., Esq., Ronald W 
-IBar Code 
-1567023 

1 

-IAddress -I Dunbar Law PC 
: 197 Portland St 5th Floor 
1 Boston, MA 02114 

-I Phone Number 
-I (617)244-3550 
-IAttorney -I Goloboy, Esq., Andrew E 

:I~:~~~de 
1 

-IAddress 
-I Dunbar Goloboy 

I
, 197 Portland St 5th Floor 
1 Boston, MA 02114 

-I Phone Number 

https:llwww.masscourts.org/eservices/search.page. 7.1 ?x= E-6JreAXU ... 

More Party. Information 

More Party. Information 

-I (617)244-3550 
'- ._ ... __ ._--- - ... ------... -.~-.. -' 

Events 

Date Session Location 

03/18/2019 10:30 J. Courtroom 1101 -
AM Foster Eleventh Floor 

04/18/2019 09:30 J. Courtroom 401 - Fourth 
AM Foster Floor 

06/03/201910:30 J. Courtroom 401 - Fourth 
AM Foster Floor 

--- - ----------, ,~. 

07/24/201909:15 J. Courtroom 401 - Fourth 
AM Foster Floor 

2of8 

Iy.p.,g 

Case Management 
Conference 

Telephone Conference 
Cali 

Telephone Conference 
Cali 

Hearing 

Event Judgg 

Foster, Hon. 
Robert B. 

Foster, Hon. 
Robert B. 

Foster, Hon. 
Robert B. 

Foster, Hon. 
Robert B. 

More Pam Information 

Case Management 
Conference held 

Conference held. 

Conference held. 

Held 

10/27/2021,12:08 PM 

ADD036



Case Details - Massachusetts Trial Court 6 https:llwww.masscourts.org/eservices/search.page.7.1 ?x=E-6JreAXU ... 

30f8 

Date Session Location Iy.p~ EventJudg~ Result 

11/13/201910:00 J. Hearing Foster, Hon. Continued 
AM Foster Robert B. 

01/27/2020 10:00 J. Hearing Foster, Hon. Continued 
AM Foster Robert B. 

02/06/2020 10:30 J. Hearing Foster, Hon. Continued 
AM Foster Robert B. 

03/24/2020 10:00 J. Hearing Foster, Hon. Rescheduled-Covid-19 
AM Foster Robert B. emergency 

05/14/2020 10:00 J. Telephone Conference Foster, Hon. Rescheduled-Covid-19 
AM Foster Call Robert B. emergency 

06/04/2020 10:00 J. Hearing Foster, Hon. Rescheduled-Covid-19 
AM Foster Robert B. emergency 

06/05/2020 02:00 J. Courtroom 403 - Fourth Hearing Foster, Hon. Held via video 
PM Foster Floor Robert B. 

Docket Information 

Docket 
Date 

Docket Text Amount Image 
Owed Avail. 

01/18/2019 Complaint filed. 

01/18/2019 Case assigned to the Average Track per Land Court Standing Order 1 :04. 

01/18/2019 Land Court miscellaneous filing fee Receipt: 398568 Date: 01/18/2019 

01/18/2019 Land Court surcharge Receipt: 398568 Date: 01/18/2019 

01/18/2019 Land Court summons Receipt: 398568 Date: 01/18/2019 

01/18/2019 Uniform Counsel Certificate for Civil Cases filed by Plaintiff. 

0111912019 Appearance of John P Flynn, Esq., Kevin S Freytag, Esq. for Town of Milton Board of Appeals, 
filed 

01/24/2019 The case has been assigned to the A Track. Notice sent. 

01/24/2019 Event Scheduled 
Judge: Foster, Hon. Robert B. 
Event: Case Management Conference 
Date: 03/18/2019 Time: 10:30 AM 

(Notice sent to Attorney Freytag) 

02/25/2019 Summons retumed to Court with service on The Massachusetts Housing Appeals Committee, 
HD/HW Randolph Avenue, LLC filed. 

02/25/2019 Affidavit of Acceptance of Service of Process, filed. 

03/04/2019 Appearance of Ronald W Dunbar, Jr., Esq., Andrew E Goloboy, Esq. for HD/HW Randolph 
Avenue, LLC, filed 

03/04/2019 Appearance of Timothy James Casey, Esq. for The Massachusetts Housing Appeals Committee, 
filed 

03/13/2019 Joint Case Management Conference Statement, filed. 

03/18/2019 Case Management Conference Held: Case Management Conference scheduled on: 
03/18/2019 10:30 AM 
Has been: Case Management Conference held. Attorneys John Flynn, Kevin Freytag, Timothy 
Casey, and Andrew Goloboy appeared. Parties to report any objections regarding the Court's 
recusal by March 25,2019. Administrative Record to be filed by May 31,2019. Defendants Answer 
to Complaint is waived and they will rely on the Administrative Record. Plaintiff to file Motion for 
Interdepartmental Assignment andlor Motion to Transfer with regard to related case in Norfolk 
Superior Court. A telephone status conference is scheduled for April 18, 2019 at 9:30 A.M. 

(Notice to Attorneys John Flynn, Kevin Freytag, Timothy Casey, and Andrew Goloboy) 

$240.00 

$15.00 

$10.00 

Imagg 
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Docket 
Date 

Docket Text 

03/19/2019 Scheduled 
Judge: Foster, Hon. Robert B. 
Event: Telephone Conference Call 
Date: 04/18/2019 Time: 09:30 AM 

(Notice sent to Attorneys John Flynn, Kevin Freytag, Timothy Casey, and Andrew Goloboy) 

03/26/2019 Letter to the Court from Attorney Andrew Goloboy, filed. 

03/26/2019 Letter to the Court from Attorney Timothy Casey, filed. 

04/16/2019 Joint Request for Interdepartmental Judicial Assignment to the Land Court, filed. 

04/18/2019 Event Resulted: Telephone Conference Call scheduled on: 
04/18/201909:30 AM 
Has been: Telephone Status Conference held. Attorneys John Flynn, Timothy Casey, and Andrew 
Goloboy appeared. Administrative Record to be filed by May 31, 2019. A telephone status 
conference is scheduled for June 3, 2019 at 10:30 A.M. 

04/19/2019 Scheduled 
Judge: Foster, Hon. Robert B. 
Event: Telephone Conference Call 
Date: 06/03/2019 Time: 10:30 AM 

(Notice sent to Attorneys John Flynn, Kevin Freytag, Timothy Casey, and Andrew Goloboy) 

05/01/2019 Chief Justice of the Trial Court Order of Assignment dated May 1,2019 

05/10/2019 Interdepartmentally Assigned Case No. 1982CV00079 received from Norfolk Superior Court. 

OS/29/2019 Appearance of Diane C Tillotson, Esq., Michael P Moore, Jr., Esq. for Town of Milton Board of 
Appeals, filed 

05/31/2019 Answer, filed. 

05/31/2019 Administrative Record, Volumes I-VII, filed. 

06/03/2019 Event Resulted: Telephone Conference Call scheduled on: 
06/03/201910:30 AM 
Has been: Telephone Status Conference held. Attorneys John Flynn, Anthony Riley, Andrew 
Goloboy, Timothy Casey, and Patrick Moore appeared for the defendants. By June 17, 2019, the 
parties are to report as to whether they are satisfied with the record, or in the alternative, file a 
motion to supplement the record. The Carlins and the Town of Milton shall file their motions for 
judgment on the pleadings by August 19, 2019, Land Court Rule 4 to govern the content and 
timing of such filings. Oppositions and cross-motions shall be filed by October 21,2019 and 
replies shall be submitted by November 4, 2019. A hearing on the motions for judgment on the 
pleadings is scheduled for November 13, 2019 at 10:00 a.m. 

(Notice to Attorneys John Flynn, Anthony Riley, Andrew Goloboy, Timothy Casey, and Patrick 
Moore) 

06/05/2019 Scheduled 
Judge: Foster, Hon. Robert B. 
Event: Hearing 
Date: 11/13/2019 Time: 10:00 AM 

(Notice sent to Attorneys John Flynn, Anthony Riley, Andrew Goloboy, Timothy Casey, and Patrick 
Moore) 

06/17/2019 Plaintiff Town of Milton Board of Appeals' Motion for a View or, Alternatively, Leave to Present 
Additional Evidence, filed. 

06/25/2019 Plaintiff Town of Milton Board of Appeals' Motion to Stay Enforcement of the HAC Decision, filed. 

07/15/2019 Defendant, HD/MW Randolph Avenue LLC's Opposition to Plaintiff's Motion for a View or, in the 
alternative, Leave to Present Additional Evidence, filed. 

07/16/2019 Scheduled 
Judge: Foster, Hon. Robert B. 
Event: Hearing 
Date: 07/24/2019 Time: 09:15 AM 

Amount Image 
Owed Avail. 
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Docket 
Date 

Docket Text 

07/16/2019 Opposition of the Massachusetts Housing Appeals Committee to Plaintiff Town of Milton Board of 
Appeals' Motion for a View or, altematively, Leave to Present Additional Evidence, filed. 

07/17/2019 Notice of Withdrawal of Plaintiff Town of Milton Board of Appeals' Motion to Stay Enforcement of 
the HAC Decision, filed. 

07/17/2019 Stipulation, filed. 

07/24/2019 Event Resulted: Hearing scheduled on: 
07/24/201909:15 AM 
Has been: Hearing held. Attorneys Ronald Dunbar, Timothy Casey, Patrick Moore, Donna Mizrahi, 
Robert Galvin appeared. Plaintiff Town of Milton Board of Appeals' Motion for a View or, 
Altematively, Leave to Present Additional Evidence is DENIED. The court finds that a view is not 
appropriate in light of Young's Court v. Outdoor Advertising Board, 4 Mass. App. Ct. 130, 134 
(1976), and that, in any event, a view or additional photographs constitute supplements to the 
record that are not necessary. 

08/19/2019 Plaintiff Town of Milton Board of Appeals Motion for Judgment on the Pleadings filed. 

08/19/2019 Plaintiff Town of Milton Board of Appeals' Memorandum in Support of its Motion for Judgment on 
the Pleadings, filed. 

08/26/2019 Withdrawal of Timothy James Casey, Esq. for The Massachusetts Housing Appeals Committee, 
filed 

08/26/2019 Appearance of Samuel M Furgang, Esq. for The Massachusetts Housing Appeals Committee, filed 

10/15/2019 Joint Motion to Extend Time for Filing Cross-Motions for Judgment and Rescheduling Hearing, 
filed. 

10/15/2019 Joint Motion to Extend Time for Filing Cross-Motions for Judgment and Rescheduling Hearing 
ALLOWED. Cross motions for judgment on the pleadings to be filed on December 23,2019 and 
replies to be filed on January 15, 2020. The hearing currently set down for November 13, 2019 is 
continued to January 27,2020 at 10:00 AM. 

Judge: Foster, Hon. Robert B. 

(Notice sent to Attorneys Samuel Furgang, M. Patrick Moore, Jr., and Andrew Goloboy) 

10/15/2019 Event Resulted: Hearing scheduled on: 
11/13/201910:00 AM 

Has been: Continued 
Hon. Robert B. Foster, Presiding 

10/15/2019 Scheduled 
Judge: Foster, Hon. Robert B. 
Event: Hearing 
Date: 01/27/2020 Time: 10:00 AM 

(Notice sent to Attorneys Samuel Furgang, M. Patrick Moore, Jr., and Andrew Goloboy) 

10/21/2019 Interdepartmentally Assigned Case No. 1982CV00079 returned to Norfolk Superior Court. 

12/20/2019 Massachusetts Housing Appeal Committee's Assented to Motion to Further Extend Time for Filing 
its Cross-Motion for Judgment and Rescheduling Hearings ALLOWED. The deadline for filing 
cross-motions for judgment on the pleadings is extended to January 9,2020. Replies are to be 
filed by January 31,2020. The January 27, 2020 hearing is continued to February 6, 2020 at 
10:30 AM. 

Judge: Foster, Hon. Robert B. (Notice sent to Attorneys Samuel Furgang, Andrew Goloboy and M. 
Patrick Moore) 

12/20/2019 Event Resulted: Hearing scheduled on: 
01/27/202010:00 AM 

Has been: Continued 
Hon. Robert B. Foster, Presiding 

12/20/2019 Scheduled 
Judge: Foster, Hon. Robert B. 
Event: Hearing 
Date: 0210612020 Time: 10:30 AM (Notice sent to Attorneys Samuel Furgang, Andrew Goloboy 
and M. Patrick Moore) 

Amount Image 
Owed Avail. 

Imag~ 
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Docket 
Date 

Docket Text 

12123/2019 Massachusetts Housing Appeals Committee's Assented to Motion to Further Extend Time for 
Filings its Cross-Motion for Judgment and Rescheduling Hearing, filed. 

01/09/2020 Defendant, HDIMW Randolph Avenue, LLC's Cross-Motion for Judgment on the Pleadings to 
Uphold the December 20,2018 Decision of the Massachusetts Housing Appeals Committee, filed. 

01/09/2020 Defendant, HDIMW Randolph Avenue, LLC's, Memorandum in Opposition to Plaintiff, Town of 
Milton Board of Appeals', Motion for Judgment on the Pleadings and in Support of its Cross-Motion 
for Judgment on the Pleadings, filed. 

01/09/2020 Massachusetts Housing Appeals Committee's Opposition and Cross-Motion to Town of Milton's 
Motion for Judgment on the Pleadings, filed. 

01/30/2020 Event Resulted: Hearing scheduled on: 
02/06/202010:30 AM 

Has been: Continued For the following reason: Request of all Parties 
Hon. Robert B. Foster, Presiding 

01/30/2020 Joint Motion for Modification of the Scheduling Order, filed. 

01/30/2020 Joint Motion for Modification of the Scheduling Order ALLOWED. Replies are due March 9, 2020. 
The hearing is continued to March 24, 2020 at 10:00 AM. 

Judge: Foster, Hon. Robert B. 

(Notice sent to Attorneys Samuel Furgang, Andrew Goloboy and M. Patrick Moore) 

01/30/2020 Scheduled 
Judge: Foster, Hon. Robert B. 
Event: Hearing 
Date: 03/24/2020 Time: 10:00 AM 

(Notice sent to Attorneys Samuel Furgang, Andrew Goloboy and M. Patrick Moore) 

03/09/2020 Plaintiff Town of Milton Board of Appeals' Reply Memorandum in Support of Its Motion for 
Judgment on the Pleadings, filed. 

03/12/2020 In light of the state of emergency being declared in Massachusetts due to the coronavirus 
(COVID-19), Judge Foster is converting all non-trial proceedings to telephone conference calls. 
Please use the call in information below: 

(866) 653-0770 

passcode:2871652 

Please note that these telephone conferences may overlap. If you call in and there is already a 
conference taking place, please stay on the line and wait until your case is called. 

(Notice sent to Attomeys Samuel Furgang, Andrew Goloboy and M. Patrick Moore) 

03/19/2020 Court orders rescheduling due to State of Emergency surrounding the Covid-19 virus.: Hearing 
scheduled on: 

03/24/2020 10:00 AM 
Has been: Rescheduled-Covid-19 emergency 
Hon. Robert B. Foster, Presiding 

03/19/2020 Scheduled 
Judge: Foster, Han. Robert B. 
Event: Telephone Conference Call 
Date: 05/14/2020 Time: 10:00 AM 

(Notice sent to Attomeys Samuel Furgang, Andrew Goloboy and M. Patrick Moore) 

03/19/2020 Pursuant to Land Court Standing Orders 2-20 and 3-20, and in light of the COVID-19 
(Coronavirus) pandemic, the Hearing currently set down for March 24,2020 is continued to May 
14,2020 at 10:00am, and will be conducted by telephone. Any deadlines currently pending in this 
matter are extended to a date one week before the event. Until further notice, all filings shall be 
made by email, with a hard copy mailed to the court. In the event any party needs to be heard 
before the event, counsel shall confer and contact the sessions clerk to request a mutually 
acceptable date and time for a telephone conference. 

(Notice sent to Attorneys Samuel Furgang, Andrew Goloboy and M. Patrick Moore) 

Amount Image 
Owed Avail. 

Imag~ 
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Docket 
Date 

Docket Text 

04/30/2020 Court orders rescheduling due to State of Emergency surrounding the Covid-19 virus.: Telephone 
Conference Call scheduled on: 

05/14/202010:00 AM 
Has been: Rescheduled-Covid-19 emergency 
Hon. Robert B. Foster, Presiding 

04/30/2020 Scheduled 
Judge: Foster, Hon. Robert B. 
Event: Hearing 
Date: 06/04/2020 Time: 10:00 AM 

(Notice sent to Attorneys Samuel Furgang, Andrew Goloboy, Diane Tillotson and M. Patrick 
Moore) 

05/12/2020 Court orders rescheduling due to State of Emergency surrounding the Covid-19 virus.: Hearing 
scheduled on: 

06/04/202010:00 AM 
Has been: Rescheduled-Covid-19 emergency 
Hon. Robert B. Foster, Presiding 

05/12/2020 Scheduled 
Judge: Foster, Hon. Robert B. 
Event: Hearing 
Date: 06/05/2020 Time: 02:00 PM 

(Notice sent to Attorneys Samuel Furgang, Andrew Goloboy, Diane Tillotson and M. Patrick 
Moore) 

06/05/2020 Event Resulted: Hearing scheduled on: 
06/05/2020 02:00 PM 

Has been: Hearing held via video. Attorneys Michael P. Moore, Samuel Furgang and Andrew 
Goloboyappeared. Plaintiff Town of Milton Board of Appeals Motion for Judgment on the 
Pleadings heard. Plaintiff Town of Milton Board of Appeals Motion for Judgment on the Pleadings 
taken under advisement. 
Hon. Robert B. Foster, Presiding 

(Notice sent to Attorneys Michael P. Moore, Samuel Furgang and Andrew Goloboy) 

07/30/2021 Memorandum and Order Allowing in Part and Denying in Part Motions for Judgment on the 
Pleadings, issued. (Copies em ailed to Attorneys Samuel Furgang, Patrick Moore, and Andrew 
Goloboy) 

Judge: Foster, Hon. Robert B. 

07/30/2021 Judgment entered. (Copies emailed to Attorneys Samuel Furgang, Patrick Moore, and Andrew 
Goloboy) 

Judge: Foster, Hon. Robert B. 

08/20/2021 Notice of Appeal by Town of Milton Board of Appeals to the Appeals Court filed. 

08/23/2021 Notice of Service of Notice of Appeal sent to Samuel M Furgang, Esq., Ronald W Dunbar, Jr., 
Esq., Andrew E Goloboy, Esq. and Ashley Brown Ahearn, Clerk of the Appeals Court. 

09/28/2021 Notice of Assembly of Record on Appeal sent to the Clerk of the Appeals Court. 

09/28/2021 Notice of Assembly of Record on Appeal sent to all counsel of record. 

10/14/2021 Case entered in the Appeals Court as Case No. 2021-P-0908. 

Amount Image 
Owed Avail. 

10/27/2021, 12:08 PM 
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Financial Summary 

Cost Ty'p~ 

Cost 

Total 

Receipts 

ReceiRt Number 

398568 

Total 

Total 

Case Disposition 

Dis~osition 

Judgment entered. 

Amount Owed 

$265.00 

Total 
$265.00 

ReceiRt Date 

01/18/2019 

Total 

https://www.masscourts.org/eservices/search.page. 7.1 ?x=E-6JreAXU ... 

Amount Paid Amount Dismissed 

$265.00 

Total 
$265.00 

Received From 

Flynn, Esq., John P 

Total 

Case Judg~ 

$0.00 

$0.00 
Total 

Total 

Date 

07/30/2021 Foster, Hon. Robert B. 

Amount Outstanding 

$0.00 

$0.00 

Pay'ment Amount 

$265.00 

$265.00 

10/27/2021, 12:08 PM 
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COMMONWEALTH OF MASSACHUSETTS 

LAND COURT 

DEPARTMENT OF THE TRIAL COURT 

NORFOLK, ss 

TOWN OF MILTON ZONING BOARD OF 
APPEALS, 

Plaintiff, 

v. 

) 
) 
) 
) 
) 
) 
) 
) 

THE MASSACHUSETTS HOUSING APPEALS ) 
COMMITTEE and HDIMW RANDOLPH ) 
AVENUE, LLC, ) 

Defendants. 
) 
) 

-------------------------------) 

MISCELLANEOUS CASE 
NO. 19 MISC 000037 (REF) 

MEMORANDUM AND ORDER ALLOWING IN PART AND DENYING IN PART 
MOTIONS FOR JUDGMENT ON THE PLEADINGS 

Introduction 

General Laws c. 40B, §§ 20-23, and the attendant regulations of the Department of 

Housing and Community Development (DHCD) establish a process by which qualified 

developers (qualified by the agency MassHousing) can apply for and obtain a comprehensive 

permit from a town's zoning board of appeals to construct an affordable housing project when 

the town is below a certain threshold of affordable housing units, all as defmed by the statute and 

regulations. Defendant HDIMW Randolph Avenue, LLC (HDIMW) is such a qualified 

developer, having obtained a project eligibility letter from MassHousing. It applied to the 

plaintiff Town of Milton Zoning Board of Appeals (the Board) for a comprehensive permit to 
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construct a 90-unit project with 23 affordable residential units on a parcel on Randolph Avenue 

in Milton. The Board granted the comprehensive permit with a series of conditions. 

Chapter 40B provides for when a developer can appeal a decision on a comprehensive 

permit. Of course, the developer can appeal a denial. G.L. c. 40B, § 22. But a developer may also 

appeal a grant of a comprehensive permit with conditions if the conditions "make the building or 

operation of such housing uneconomic." Id. That is what HDIMW did. It appealed the Board's 

comprehensive permit to the defendant Massachusetts Housing Appeals Committee (HAC). 

After evidence and hearing, HAC annulled or revised multiple conditions in the comprehensive 

permit. The Board has appealed HAC's decision to this court under G.L. c 30A, § 14, and G.L. 

c. 40B, § 22. The parties have filed cross-motions for judgment on the pleadings. 

An appeal to HAC on the grounds of uneconomic conditions requires two showings. 

First, HDIMW was required to establish that the comprehensive permit conditions of which it 

complained rendered its project uneconomic. G.L. c. 40B, § 23. IfHDIMW made that showing, 

the burden shifted to the Board to show that the conditions "are consistent with local needs." Id. 

HAC found that the HDIMW had made the first showing, and, after consideration, the court finds 

(a) that the Board waived its argument on this issue as it did not raise it below, and (b) that even 

if it had not waived its argument, HAC's analysis was correct. With respect to HAC's 

modification of the conditions, the court finds that all of its modifications are supported by 

substantial evidence in the record except with respect Conditions 18 and 19, concerning long 

term affordability. That portion of HAC's decision will be annulled and remanded to HAC for 

further evidence and hearing and additional subsidiary findings. 
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Procedural History 

The Board filed its complaint on January 18,2019, naming as defendants HAC and 

HDIMW. The complaint is an appeal of a decision of HAC under G.L. c. 30A, § 14. The case 

management conference was held on March 18, 2019, at which answers from the defendants 

were waived. 1 

The administrative record was fIled on May 31, 2019. On June 17,2019, Plaintiff Town 

of Milton Board of Appeals' Motion for a View or, Alternatively, Leave to Present Additional 

Evidence (Motion for View or Additional Evidence) was fIled. Defendant, HDIMW Randolph 

Avenue LLC's Opposition to Plaintiffs Motion for a View or, Alternatively, Leave to Present 

Additional Evidence was filed on July 15,2019, and the Opposition of the Massachusetts 

Housing Appeals Committee to Plaintiff Town of Milton Board of Appeals' Motion for a View 

or, Alternatively, Leave to Present Additional Evidence was filed on July 16,2019. The Motion 

for View or Additional Evidence was heard on July 24,2019, and denied. 

On August 19, 2019, the Board filed Plaintiff Town of Milton Board of Appeals' Motion 

for Judgment on the Pleadings (Board MJOP) and Plaintiff Town of Milton Board of Appeals' 

Memorandum in Support of its Motion for Judgment on the Pleadings (Board Memorandum). On 

January 9, 2020, HDIMW filed Defendant, HDIMW Randolph Avenue, LLC's Cross-Motion for 

Judgment on the Pleadings to Uphold the December 20,2018 Decision of the Massachusetts 

Housing Appeals Committee (HDIMW MJOP) and Defendant, HDIMW Randolph Avenue, 

LLC's Memorandum in Opposition to Plaintiff, Town of Milton Board of Appeals' Motion for 

Judgment on the Pleadings and in Support of its Cross-Motion for Judgment on the Pleadings, 

1 The complaint in Superior Court case no. 1982CV00079 was filed January 18, 2019 (the Superior Court 
case). The Land Court judge (Foster, J.) was interdepartmentally assigned as a judge of the Superior Court to hear 
the Superior Court case by an Order of Assignment dated May 1, 2019. A Stipulation of Dismissal of the Superior 
Court case was filed October 19, 2019. 
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and HAC filed Massachusetts Housing Appeals Committee's Opposition and Cross-Motion to 

Town of Milton's Motion for Judgment on the Pleadings (HAC MJOP). On March 9, 2020, the 

Board filed Plaintiff Town of Milton Board of Appeals' Reply Memorandum in Support of its 

Motion for Judgment on the Pleadings. The Board MJOP, HDIMW MJOP, and HAC MJOP 

were heard on June 5,2020, and taken under advisement. This Memorandum and Order follows. 

Standard of Review 

A decision by HAC is subject to review under the provisions of G.L. c. 30A. G.L. c. 40B 

§ 22. In reviewing a decision under G.L. c 30A, § 14, the court is confined to the record, except 

in limited circumstances not applicable here. G.L. c. 30A, §§ 14(5), (6). A court may set aside or 

modify a HAC decision if it was made "in excess of the statutory authority or jurisdiction of the 

agency," "based upon error oflaw," ''unsupported by substantial evidence," "arbitrary or 

capricious, an abuse of discretion, or otherwise not in accordance with the law." G.L. c. 30A, 

§§ 14(7)(b)-(g); Eisai, Inc. v. Housing Appeals Comm., 89 Mass. App. Ct. 604, 610 (2016). 

"'Substantial evidence' means such evidence as a reasonable mind might accept as adequate to 

support a conclusion." G.L. c. 30A, § 1 (6). In determining whether an administrative agency's 

decision is "supported by substantial evidence, one must examine the entire administrative 

record and take into account whatever detracts from its weight." Pyjrom v. Commissioner of the 

Dep't of Pub. Welfare, 39 Mass. App. Ct. 621, 624-625 (1996), citing New Boston Garden Corp. 

v. Board of Assessors of Boston, 383 Mass. 456, 466 (1981). 

The Board has the burden of demonstrating the invalidity of the agency's actions. 

Middleborough v. Housing Appeals Comm., 449 Mass. 514, 524 (2007). The reviewing court is 

to afford all rational presumptions in favor ofthe validity of the agency's actions. Id. 

Additionally, the reviewing court cannot declare an agency's actions void unless "its provisions 
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cannot by any reasonable construction be interpreted in harmony with the legislative mandate." 

Consolidated Cigar Corp. v. Department of Pub. Health, 372 Mass. 844, 855 (1977), citing 

Colella v. State Racing Comm 'n, 360 Mass. 152, 156 (1971); see Perkins v. Westwood,226 

Mass. 268, 271 (1917). A reviewing court will give the highest importance to the statutory 

language in order to determine legislative intent. Middleborough, 449 Mass. at 523, citing 

Hoffman v. Howmedica, Inc., 373 Mass. 32, 37 (1977). If the statutory language is not clear as to 

the statutory intent, the construction is to be determined by the agency charged with the 

administration of the statute, and the highest deference is given to agency's interpretation of the 

governing statute. Id.; see Zoning Bd. of Appeals of Wellesley v. Housing Appeals Comm., 385 

Mass. 651, 654 (1982) ("Wellesley f'); Board of Appeals of Hanover v. Housing Appeals Comm., 

363 Mass. 339, 368 n.20 (1973). A reviewing court will give "due weight to the experience, 

technical competence, and specialized knowledge of the agency, as well as to the discretionary 

authority conferred upon it." G.L. c. 30A § 14 (7); Esai, Inc., 89 Mass. App. Ct. at 617. 

Facts 

The following facts appear from the administrative record (A.R.). Other relevant facts 

from the administrative record are reserved to the discussion. 

1. On November 3,2014, MassHousing issued a Project Eligibility Letter under G.L. c. 40B 

for HDIMW's proposal for a two-building, ninety-unit affordable housing project in 

Milton, Massachusetts (the Project). A.R. 1726-1727,4407. 

2. On or about November 6,2014, HDIMW applied to the Board for a comprehensive 

permit to build the Project on land at 693-711 Randolph Avenue in Milton, 

Massachusetts (Project site). A.R. 1728-1853, 4406. 
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3. The Project, as proposed, consists of two buildings, each approximately forty-five feet 

high. There is proposed a total of ninety residential units, of which twenty-three will be 

low or moderate income, eighty-three garage parking spaces, seventy-three outdoor 

spaces, and a fifteen-foot-high retaining walL A.R. 1734, 1869,2420-2422,2600,2806-

2813,4408-4409. 

4. The Project site is approximately 7.81 acres; 1.93 of those acres are wetlands, leaving 

5.88 acres of buildable land. A.R. 2418, 4407-4408. 

5. The only access point to the Project site would be a to-be-built driveway that would cross 

over the wetlands on the Project site. A.R. 2418-2421,4408. 

6. The neighborhood of the Project site is predominantly residential. A.R. 4408. 

7. Between December 2,2014, and June 17,2015, the Board held eleven public hearings 

concerning HDIMW's application for a comprehensive permit. A.R. 2597. 

8. The Board granted the comprehensive permit with conditions on July 30, 2015 

(comprehensive permit). A.R. 2595, 4406. 

9. On August 18, 2015 HDIMW filed an appeal with HAC, entered as HAC proceeding No. 

2015-03, HDIMW Randolph Avenue, LLC v. Milton Board of Appeals (appeal), arguing 

that certain conditions imposed by the Board in the comprehensive permit rendered the 

Project uneconomic. A.R. 3360-3430, 4406. 

10. The relevant conditions to which HDIMW objected were: Condition 2, limiting the 

Project to 35 units; Condition 5, requiring a 50-foot vegetated buffer area; Condition 6, 

requiring that the Project be broken up into smaller buildings; Condition 10, limiting 

construction with regard to the wetland areas; Condition 11, requiring any stormwater 

facility be located at least 20 feet away from any building; Conditions 18 and 19, 
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requiring that HDIMW agree to maintain low and moderate income housing in the event 

the that the agreement with the subsidizing agency is terminated, expires, or is otherwise 

no longer in effect and not replaced; Condition 22, requiring more elevators; Condition 

23, requiring the design to reflect the architectural styles of the surrounding 

neighborhood; Condition 25 requiring HDIMW to retain mature trees on the property; 

and Condition 28 requiring a looped driveway. A.R. 2607-2615, 3360-3430; Board 

Memorandum at 25-27,29-30,31,32,33-35. 

11. Following the submission of pre-filed direct testimony from 20 witnesses, a site visit, and 

a four-day hearing, HAC issued a decision in the appeal on December 20,2018, striking 

or modifying the above conditions (decision). A.R. 4406-4472. 

Discussion 

An applicant, like HDIMW, who was granted a comprehensive permit with conditions 

has the right to appeal to HAC ifthe Project is "granted with such conditions and requirements 

as to make the building or operation of such housing uneconomic." G.L. c. 40B, § 22. HAC's 

hearing on such an appeal is "limited to the issue of ... , in the case of an approval with 

conditions and requirements imposed, whether such conditions and requirements make the 

construction or operation of such housing uneconomic and whether they are consistent with local 

needs." G.L. c. 40B, § 23. The Board first argues that HAC erred in fmding that the 

comprehensive permit's conditions rendered the Project uneconomic. In making this argument, 

the Board points to DHCD guidelines. These guidelines defme the "return on total cost" (ROTC) 

for any project as the projected net operating income of the project divided by the projected total 

development cost. A.R. 742. They set a standard for the "minimum return on total cost" of any 

project. This is measured as an ROTC "that is less than the sum of the ROTC Threshold 
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Increment [as of December 2014,450 basis points] and the Applicable Ten-Year U.S. Treasury 

Rate." A.R. 741, 745. The guidelines then provide that any conditions that cause a project's 

ROTC to fall below the minimum ROTC are, by definition, uneconomic. A.R. 741. It is 

undisputed that when the Project was proposed to the Board, the ROTC of the Project was below 

the minimum ROTC. A.R. 2768. The Board now argues for the first time that because the Project 

was already below the minimum ROTC, it was uneconomic from the beginning, and, therefore, 

HDIMW could not demonstrate that any of the Board's conditions rendered the Project 

uneconoInlc. 

The Board also objects to HAC's fmding that the Board's prohibition on three-bedroom 

units prevented HDIMW from receiving funding from MassHousing and that condition rendered 

the project uneconomic, regardless of the ROTC analysis. The Board argues that there was no 

such prohibition on three-bedroom units and that it made this clear to HAC. A.R. at 3758-59; 

4418. 

These arguments raises four distinct issues. First, is the requirement under §§ 22 and 23 

that the conditions render the Project uneconomic a matter of subject matter jurisdiction? 

Second, if not, did the Board waive its argument regarding the minimum ROTC? Third, did 

HAC err in finding that the conditions of the comprehensive permit rendered the Project 

uneconomic? Fourth, did HAC err in finding that the Board prohibited three-bedroom units in 

the Project? These questions are addressed in turn. 

1. Jurisdictional Argument 

The Board first argues that the standard in §§ 22 and 23 that a project proponent must 

demonstrate to HAC that conditions render a project uneconomic is a jurisdictional requirement. 

Therefore, the Board maintains, its argument that the Project is already uneconomic because it is 
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below the ROTC is a question of subject matter jurisdiction. The Board is incorrect. The 

requirement that HDIMW demonstrate that the conditions render the project uneconomic is "a 

necessary element of the developer's prima facie case for relief." Board of Appeals of Woburn v. 

Housing Appeals Comm., 451 Mass. 581, 590-591 (2008). It is not a jurisdictional requirement. 

See Middleborough, 449 Mass. at 520-521 (fundability requirement is not jurisdictional but 

rather part of prima facie case for comprehensive permit). As part ofHDIMW's prima facie case 

before HAC, whether the conditions render the Project uneconomic is one of the issues before 

HAC on appeal, and one on which HDIMW had the burden of proof. 760 CMR 56.07(1)(c)(1), 

(2)(a)(3). Only ifHDIMW met that burden of proof would the Board then have to show that its 

conditions are consistent with local needs. Board of Appeals of Woburn, 451 Mass. at 591. 

ll. Waiver 

The reason it matters that the uneconomic conditions requirement is not jurisdictional, 

but is rather a part ofHDIMW's prima facie case, is that while subject matter jurisdiction cannot 

be waived, an argument on the claim can. In other words, a failure to raise an issue concerning 

uneconomic conditions before HAC would constitute a waiver of that argument before this court. 

Albert v. Municipal Court of Boston, 388 Mass. 491, 493-494 (1983), citing Shamrock Liquors, 

Inc. v. Alcoholic Beverages Control Comm 'n, 7 Mass. App. Ct. 333, 335 (1979). Because the 

issue is nonjurisdictional, a party is not entitled to raise it on appeal if it did not raise the issue 

previously. [d.; see Hingham v. Department of Telecomm. & Energy, 433 Mass. 198,215-216 

(2001); Warren v. Board of Appeals of Amherst, 383 Mass. 1,8-9 (1981) (declining to hear 

nonjurisdictional argument not raised before the zoning board). 

HDIMW argues that the Board waived the ROTC argument because it did not make that 

argument to HAC. In response, the Board points to its Post-Hearing Brief to HAC. A.R. 4191-
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4273. In particular, the Board points to the following portion of its Post-Hearing Brief as its 

argument on the ROTC issue: 

HDIMW's expert, Robert Engler, testified in his Pre-Filed Testimony that the 90-
unit project as proposed is economically infeasible and uneconomic, because the 
minimum threshold of an economic project is a return on total costs of 6.84%. Thus, the 
5.93% return is 0.91 % below the threshold, but "slightly higher" than the 5.88% when the 
project was originally submitted for site approval in 2014. Exhibit 85, ~~13, 14. Based 
upon Mr. Engler's calculations, and the Board does not admit that Mr. Engler's 
calculations are based upon accurate assumptions, the thirty-five unit project the Board 
permitted will yield a return of 4.13% or 2.71 % less than the threshold.[] rd., ~22. This is 
a return which is only 1.8% below the 90-unit development's return. It is a stretch to go 
from calling a 0.91 % difference a "slight" change to calling a 1.8% change (ie. another 
0.89%) a "significant" one. 

A.R. 4271-4272. 

While this argument does refer to the "return on total costs," it uses the ROTC only to 

argue that any reduction in economic return as a result of the Board's conditions is not 

significant. It is not an argument that because the Project did not meet the minimum ROTC, it 

was already uneconomic and therefore the conditions could not render the Project uneconomic. 

This particular argument about the ROTC was never made to HAC, and is therefore waived. 

Albert, 388 Mass. at 493-494. 

III. ROTC 

Notwithstanding the Board's waiver, the court addresses the ROTC argument in the 

interest of completeness. As discussed above, DHDC guidelines have defined a minimum 

ROTC. The minimum ROTC is used as a measure for whether conditions in an approval render a 

project uneconomic. The guidelines provide that if the conditions cause the ROTC of a project to 

fall below the minimum ROTC, then by definition the conditions render the project uneconomic. 

A.R. 741-742. 

At the time the Project was initially presented to the Board, its ROTC was below the 

minimum ROTC. A.R. 2768. This means that HAC could not rely on the minimum ROTC as a 
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measure of whether the Board's conditions rendered the Project uneconomic: since the Project 

was already below the minimum ROTC, HDIMW could not demonstrate that the conditions 

made the ROTC fall below that minimum. A.R. 4410. Instead, HAC applied a different standard 

for whether the conditions rendered the project uneconomic. HAC applied the standard that 

HDIMW had to show that the Board's conditions rendered the project "significantly more 

uneconomic than the project proposed in the developer's application for a comprehensive 

permit." !d. 

The Board argues that this "significantly more uneconomic" standard was the creation of 

HAC and was beyond its statutory authority, because HAC was obligated to follow the DHCD 

guidelines, and by those guidelines, the Project was already uneconomic. The Board's argument 

is in error. Under G.L. c. 23B, § 5A, HAC is required to "conduct [ ... J hearings in accordance 

with rules and regulations established by [DHCD.]" There are no DHCD rules and regulations 

defining what constitutes rendering a project ''uneconomic'' under G.L. c. 4GB, § 22. The DHCD 

guidelines are not "rules and regulations established by" DHCD. They are what they say they 

are: guidelines, intended to serve as a supplement in interpreting G.L. c. 4GB and the applicable 

regulations. In any conflict between the terms in the DHCD guidelines and either c. 4GB or the 

regulations, the latter controL A.R. 739. Therefore, HAC has discretion not only to follow the 

guidelines, but also to adopt "policies through adjudication as well as through rulemaking" when 

those guidelines do not help the agency determine when conditions render a project uneconomic. 

Board of Appeals of Woburn, 451 Mass. at 593. Such discretion includes applying the standard 

of a project being rendered "significantly more uneconomic" by a board's conditions. Id. at 592-

593. The application of the ROTC calculation for the percentage at which a project becomes 

''uneconomic'' is not compulsory; rather, the ROTC methodology serves as one way of 
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calculating whether conditions rendered a project uneconomic. It is not the only way, and it does 

not supplant the statutory standard. 

Even though the Project's ROTC is below the minimum ROTC, it is still profitable; it 

was determined to be profitable by DHCD when DHCD issued the project eligibility letter. 760 

CMR 56.04. That determination was conclusive evidence that the Project satisfied eligibility 

requirements and was an irrebuttable presumption before the Board and HAC. 760 CMR 

56.04(6), 56.07(3)(a). Thus, HAC, when asked to determine if the Project was rendered 

uneconomic by the Board's conditions, could reasonably look at the Project's ROTC and 

determine if the reduction in ROTC, if any, made the Project significantly more uneconomic. In 

reviewing HAC's decision, a reviewing court "must apply all rational presumptions in favor of 

the validity of the administrative action." Middleborough, 449 Mass. at 524, quoting Wellesley, 

385 Mass. at 654. HAC's use of the "significantly more uneconomic" standard to determine if 

the conditions of the comprehensive permit rendered the Project uneconomic is within its 

discretion. 

IV. Three Bedroom Units 

The Board also challenges HAC's alternative grounds for finding that the Project was 

rendered uneconomic: that the comprehensive permit's ban on three-bedroom units rendered the 

Project uneconomic by prohibiting final approval from the subsidizing agency, MassHousing. 

A.R. 4416-18. The Board argues that it did not, in fact, ban three-bedroom units and that it made 

this clear to HAC. A.R. 3758-59; 4418. HAC based its conclusion that the Board prohibited the 

inclusion of three-bedroom units on Condition 2 of the comprehensive permit that explicitly 

mentions "one-bedroom" and "two-bedroom" units but not three-bedroom units. A.R. 2608. 
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HAC heard both parties and exercised its proper authority in reaching the conclusion that 

the Board's exclusion oflanguage on three-bedroom units was effectively a ban on them. 

Further, HAC was within its authority in finding that this ban would render the Project 

uneconomic by causing the subsidizing agency to not fund the Project. A.R. 4418. HAC did not 

overreach its statutory authority and the court must thus "apply all rational presumptions" in 

favor of the validity of this decision. Wellesley, 385 Mass. at 654. 

V. Validity of Local Concerns 

The court next turns to HAC's striking and modification of various conditions in the 

comprehensive permit. The court must uphold HAC's decision on the conditions where it is 

supported by substantial evidence. Wellesley, 385 Mass. at 657. In evaluating two fairly 

conflicting views, "the court may not displace an administrative board's choice [ ... J even though 

the court would justifiably have made a different choice had the matter been before it de novo." 

Id., quoting Labor Relations Comm 'n v. University Hasp., Inc., 359 Mass. 516, 521 (1971). 

a. Fire and Safety Access Conditions 

The Board first pushes back against HAC's modification of the comprehensive permit's 

conditions related to fire safety and emergency access, namely Conditions 2, 6, and 28. In 

response to these safety and emergency access concerns, HAC imposed two new conditions: 

1) Requiring HDIMW to include a vehicle turnaround location that meets the Town's 

turning radius specifications for the largest emergency vehicle; and 

2) Requiring HDIMW to provide a paved area for the placement of fire vehicles during an 

emergency approach on the southerly side of Building 2. 

A.R. 4428-4430. The Board argues that in imposing these conditions as opposed to the ones 

initially imposed by the Board, HAC had no evidence before it that these conditions were 
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practicable. This assertion is contrary to the record as HAC took into account evidence from both 

parties on this matter. Indeed, the Board, in objecting to the second requirement of a paved area, 

could not demonstrate a lack of substantial evidence that there is space (outside of wetlands) on 

the southerly side of Building 2 for the requisite paved area. Board's Memorandum at 27. In light 

of the substantial evidence presented, the court may not displace HAC's decision on this matter. 

See A.R. 2802-2811; 2814-2815; 2841-2843; 4424-4430. 

The Board next turns to the decision's modifications to Conditions 2, 5, 6, 10, 11, 22, 23, 

and 25 of the comprehensive permit as they relate to site and building designs. The Board argues 

that HAC improperly dismissed these conditions as concerns that could not be a basis for 

comprehensive permit conditions. The Board points to language from 56 CMR § 56.02 that 

includes "site and building design" in the definition of "Local Concern." In evaluating these 

conditions, HAC found that the Board failed to meet its burden in establishing its conditions as 

reflecting valid local concerns or that the concerns presented did not outweigh the need for 

affordable housing. See A.R. 4432 (striking Condition 22); 4437 (striking Condition 11); 4447 

(striking Condition 5 and modifying Condition 25); 4451-52 (striking Condition 6 and modifying 

Condition 2); 4454-55 (striking Condition 23). HAC cited substantial evidence in reaching these 

conclusions. See A.R. 4431-32; 4436-37; 4444-47; 4451-52; 4454-55. Given the weight of the 

evidence HAC considered in making this decision, the court cannot displace this decision. 

With respect to Condition 10, the Board argues in its Memorandum that Condition 10 

was struck unlawfully. Board Memorandum at 31. While Conditions 10(a) and lO(b) were 

modified to "allow building construction activity in the wetlands and the non-disturbance zone to 

the extent necessary to construct and maintain the access driveway and replication area," and 

waived Chapter 15 and § IV.B of the Milton Wetland Bylaw (A.R. 4439-40), Condition lO(c), 
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which addresses the stormwater concerns the Board complains of, was left intact, with an added 

condition: "HDIMW's revised stormwater management plans shall show the means by which the 

diversion of stormwater away from the Carlin property is managed." A.R. 4443. Since HAC's 

decision retains the portion of Condition 10 addressing stormwater concerns, the Board's 

argument with respect to Condition 10 is disregarded, and that portion of the decision is 

affmned. 

b. Long-Term Affordability Conditions 

The Board argues that HAC's striking of Conditions 18 and 19 of the comprehensive 

permit constitutes a reversible error. Condition 18 required that HDIMW execute a Permanent 

Restriction! Regulatory Agreement, prior to issuance of a building permit, that: 

(i) Shall only become effective if and when the Regulatory Agreement with the 
subsidizing agency is terminated, expires or is otherwise no longer in effect and is 
not replaced with another regulatory agreement with another subsidizing agency; 

(ii) Shall require that at least twenty five (25%) percent of the apartments in the 
project shall be rented in perpetuity to low and moderate income households as 
that term is defined in M.G.L Chapter 40B, Sections 20-23; and 

(iii) Shall in no event contain any provisions restricting or limiting the dividend or 
profit of the Applicant. 

A.R. 2610. Condition 19 provided that the Town would monitor the enforcement of Condition 18 

and that HDIMW would provide the Town with a "reasonable monitoring fee." !d. 

In making the argument that the striking of these conditions constitutes a reversible error, 

the Board highlights the principle that "a party to a proceeding before a regulatory agency [ ... ] 

has a right to expect and obtain reasoned consistency in the agency's decisions." Boston Gas Co. 

v. Department of Pub. Utils., 367 Mass. 92, 104 (1975). While "[t]his does not mean that every 

decision of the Department in a particular proceeding becomes irreversible in the manner of 

judicial decisions constituting res judicata, ... neither does it mean that the same issue arising as 

to the same party is subject to decision according to the whim or caprice of the Department every 
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time it is presented." Id. at 104. This "reasoned consistency" requires only "that any change 

from an established pattern of conduct must be explained." Alliance to Protect Nantucket Sound, 

Inc. v. Energy Facilities Siting Bd., 448 Mass. 45, 56 (2006), quoting Robinson v. Department of 

Pub. Utils., 416 Mass. 668, 673 (1993). 

To buttress its argument, the Board points to past HAC decisions where similar 

conditions were upheld. In Archstone Communities Trust v. Woburn Bd. of Appeals, HAC upheld 

a condition that required a permanent restriction on affordability. HAC No. 01-07, 2003 WL 

25338645, at *37-38 (June 11,2003). In Lexington Ridge Assocs. v. Lexington Bd. of Appeals, 

HAC No. 90-13, 1992 WL 12562138 (1992), HAC upheld a perpetual affordability condition as 

being consistent with local needs, after the developer objected that it had been treated differently 

from other projects in the town. Id. at *11-12, 24-25. 

The Board also highlights the policy behind the enabling statute as described by the SIC: 

Ifhousing developed under a comprehensive permit is 'affordable' only temporarily [ ... ], 
a city or town may never achieve the long-term statutory goals: each time an affordable 
housing project reverts to market rentals, the percentage of low income housing units in a 
municipality decreases, the percentage of market rate units increases, and access to a new 
round of comprehensive permits is triggered. 

Zoning Bd. of Appeals of Wellesley v. Ardemore Apartments L.P., 436 Mass. 811, 824 (2002) 

("Wellesley II"). It is important to note the court in that case was not analyzing the validity of a 

similar condition, but instead highlighting the requirement that a comprehensive permit must 

maintain an affordability requirement so long as the project does not comply with local zoning. 

Id. at 813,825. 

For its part, HDIMW argues that HAC's decision to strike the conditions was supported 

by substantial evidence and was consistent with the law. A.R. 4458-59; 4335-36. HAC, in its 

decision, cited the Board's lack of adequate briefing on the issue of the responsibility of the 

16 

ADD058



subsidizing agency and the role of DHCD in maintaining the affordability obligations. HAC also 

pointed towards the Board's possible impingement on the regulatory responsibilities of the 

subsidizing agency and its lack of evidence regarding either MassHousing or DHCD's position 

on this sort of assertion of local control of the program. Attitash Views, LLC v. Amesbury Zoning 

Bd. of Appeals, HAC No. 06-17, 2007 WL 3102184 at *6-8 (Oct. 15,2007). Lastly, HAC 

emphasized its past denial of conditions requiring future review and approval by a board. A.R. 

4459. 

In challenging HAC's modification or striking of these conditions of the comprehensive 

permit, the Board first had the burden of proving that the conditions were supported by a valid 

local concern. The Board then had the burden of proving that this concern outweighed the 

regional need for low and moderate income housing. 760 CMR 56.07(1)(c), 56.07(2)(b)3. Since 

the Town of Milton does not meet the statutory minimum regarding affordable housing, a 

rebuttable presumption is established that a substantial regional housing need outweighs the local 

concern. 760 CMR 56.07(3)(a); see Zoning Bd. of Appeals of Lunenburg v. Housing Appeals 

Comm., 464 Mass. 38,42 (2013). 

In reviewing HAC's decision under G.L. c. 30A, § 14(7)(g), the court may set aside or 

modify the decision if "arbitrary or capricious, an abuse of discretion, or otherwise not in 

accordance with law." As discussed, a party "proceeding before [an administrative agency] ... 

has a right to expect and obtain reasoned consistency in the agency's decisions." Boston Gas Co., 

367 Mass. at 104. Reasoned consistency means that any departure from "an established pattern 

of conduct" requires adequate explanation from the administrative agency. Alliance to Protect 

Nantucket Sound, Inc., 448 Mass. at 56. 
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In striking Condition 18 and departing from its past decisions, HAC did not provide the 

adequate explanation required when an agency departs from "an established pattern of conduct." 

[d. While HAC did raise valid concerns about the Board impinging on the jurisdiction of DHCD, 

see G.L. c. 184, § 32, and MassHousing, HAC did not explain why those concerns did not cause 

it to strike similar restrictions in past cases. HAC's striking of Conditions 18 and 19 was 

arbitrary and capricious. In determining the validity of a local concern, HAC is tasked with 

weighing whether the Town's concern outweighs the need for low and moderate income 

housing. 760 CMR 56.07(1)(c), 56.07(2)(b)3. The Board's concern in imposing Conditions 18 

and 19 was ensuring the longevity of the affordability of these units. In accordance with the 

Wellesley II decision, the Board sought to ensure that as long as the Project was nonconforming, 

it would remain affordable. While HAC argues that Wellesley II, in its holding, already 

guarantees that the units must remain affordable so long as the project remains noncompliant 

with zoning, it is still permissible for the comprehensive permit to guarantee future affordability 

in the event that Wellesley II is overturned. In Archstone Communities Trust, HAC cited 

Wellesley II specifically in upholding a perpetual affordability condition. 2003 WL at 38. To 

strike these conditions on the grounds that the Board didn't seek the input of Mass Housing or 

DHCD rises to the level of an arbitrary and capricious decision and is therefore a reversible 

error. 

The conditions the Board imposed with regard to long-term affordability are only 

distinguishable from similar conditions upheld by HAC insofar as the Board included a 

requirement that HDIMW pay the Town of Milton an undetermined fee for the service of 

monitoring the affordability requirements. HAC struck Conditions 18 and 19 on the grounds that 

the Board provided no evidence regarding MassHousing's position with regard to this condition 
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and that the Board was imposing conditions that were instead within the province of the 

subsidizing agency. Because of this, HAC never reached the issue of the validity of the 

monitoring fee. Under G. L. c. 30A, § 14(7), a reviewing court may remand the matter to the 

agency for further proceedings, especially in the absence of "sufficient subsidiary findings to 

demonstrate that correct legal principles were applied." Noifolk County Retirement Sys. v. 

Director ofDep't o/Labor and Workforce Dev., 66 Mass. App. Ct. 759, 770 (2006) (internal 

citation omitted). That is the situation here. While the rest of HAC's decision will be affirmed, 

the portion of the decision relating to Conditions 18 and 19 must be annulled, and the question of 

the validity of Conditions 18 and 19 remanded to HAC. On remand, the Board and HDIMW may 

present further evidence and briefing on Conditions 18 and 19, and HAC will then make the 

necessary subsidiary [mdings with respect to the validity of the long-term affordability and 

monitoring fee requirements of those conditions. 

Conclusion 

For the foregoing reasons, the Board MJOP is DENIED in part and ALLOWED in part, 

and the HDIMW MJOP and HAC MJOP are ALLOWED in part and DENIED in part. The 

decision of HAC with respect to Conditions 18 and 19 (A.R. 4458-4459) is ANNULLED and 

remanded to HAC for further proceedings to reconsider said Conditions, particularly on whether 

the local concerns of the Board outweigh the regional need for low and moderate income 

housing, consistent with this Memorandum and Order. The remainder of HAC's decision is 

AFFIRMED. Judgment shall enter accordingly. 

By the Court (Foster, J.) lsi Robert B. Foster 

Attest: 

Dated: July 30, 2021 
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COMMONWEALTH OF MASSACHUSETTS 

LAND COURT 

DEPARTMENT OF THE TRIAL COURT 

NORFOLK, ss 

TOWN OF MILTON ZONING BOARD OF 
APPEALS, 

Plaintiff, 

v. 

) 
) 
) 
) 
) 
) 
) 
) 

THE MASSACHUSETTS HOUSING APPEALS ) 
COMMITTEE and HDIMW RANDOLPH ) 
AVENUE, LLC, ) 

Defendants. 
) 
) 

--------------------------------) 

MISCELLANEOUS CASE 
NO. 19 MISC 000037 (REF) 

JUDGMENT ---------

The Town of Milton Board of Appeals (the Board) filed its complaint on January 18, 
2019, naming as defendants the Housing Appeals Committee (HAC) and HDIMW Randolph 
Ave, LLC (HDIMW). The complaint is an appeal of the decision in HAC proceeding No. 2015-
03, HDIMW Randolph Avenue, LLC v. Milton Board of Appeals dated December 20,2018 
(decision). The administrative record was filed on May 31,2019. On August 19, 2019, the Board 
filed Plaintiff Town of Milton Board of Appeals' Motion for Judgment on the Pleadings (Board 
MJOP) and Plaintiff Town of Milton Board of Appeals' Memorandum in Support of its Motion 
for Judgment on the Pleadings. On January 9, 2020, HDIMW filed Defendant, HDIMW 
Randolph Avenue, LLC's Cross-Motion for Judgment on the Pleadings to Uphold the December 
20,2018 Decision of the Massachusetts Housing Appeals Committee (HDIMW MJOP) and 
Defendant, HDIMW Randolph Avenue, LLC's Memorandum in Opposition to Plaintiff, Town of 
Milton Board of Appeals' Motion for Judgment on the Pleadings and in Support of its Cross­
Motion for Judgment on the Pleadings, and HAC filed Massachusetts Housing Appeals 
Committee's Opposition and Cross-Motion to Town of Milton's Motion for Judgment on the 
Pleadings (HAC MJOP). On March 9,2020, the Board filed Plaintiff Town of Milton Board of 
Appeals' Reply Memorandum in Support of its Motion for Judgment on the Pleadings. The 
Board MJOP, HDIMW MJOP, and HAC MJOP were heard on June 5, 2020, and taken under 
advisement. In a Memorandum and Order of even date, the court has allowed in part and denied 
in part the Board MJOP, the HDIMW MJOP, and the HAC MJOP. 
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In accordance with the court's Memorandum and Order issued today, it is 

ORDERED, ADJUDGED and DECLARED that HAC's decision striking Conditions 
18 and 19 imposed by the Board is REVERSED and REMANDED to HAC for further 
proceedings consistent with the Memorandum and Order. It is further 

ORDERED, ADJUDGED and DECLARED that the remainder of HAC's decision is 
AFFIRMED. 

So Ordered. 

By the Court. (Foster, 1). lsi Robert B. Foster 

Attest: 

Dated: July 30, 2021. 

lsi Deborah 1. Patterson 
Deborah J. Patterson 

Recorder 
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COMMONWEALTH OF MASSACHUSETTS 

NORFOLK, ss. 

) 
TOWN OF MIL TON BOARD OF APPEALS ) 

) 
Plaintiff, ) 

) 
v. ) 

) 
THE MASSACHUSETTS HOUSING APPEALS) 
COMMITTEE and HD/MW RANDOLPH ) 
AVENUE, LLC ) 

) 
Defendants. ) 

) 
) 
) 

JACOB W. CARLIN AND CHRISTINA M. ) 
CARLIN ) 

) 
Plaintiff, ) 

) 
v. ) 

) 
THE MASSACHUSETTS HOUSING APPEALS) 
COMMITTEE, HD/MW RANDOLPH ) 
AVENUE, LLC, AND TOWN OF MILTON ) 
BOARD OF APPEALS ) 

) 
Defendants. ) 

) 
) 

LAND COURT DEPARTMENT 

LAND COURT 
Case No. 19 MISC 000037 (RBF) 

SUPERIOR COURT 
Case No. 1982CV00079 

[Assigned to Land Court] 

PLAINTIFF TOWN OF MILTON BOARD OF APPEALS' 
MOTION FOR JUDGMENT ON THE PLEADINGS 

Plaintiff Town of Milton ("the Town") hereby moves pursuant to Mass. R. Civ. P. 12(c) 

for judgment on the pleadings on its Complaint brought pursuant to G.L. c. 30A, § 14, for review 

of a decision by the Defendant Massachusetts Housing Appeals Committee ("HAC"). Because 

HAC lacked jurisdiction, improperly dismissed the Town's local concerns without engaging in 
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the analysis required by law, and struck the Town's efforts to ensure long-term affordability, 

HAC erred as a matter of law. As described further in the Town's accompanying memorandum 

oflaw, each of the foregoing errors provides separate and independent grounds to reverse the 

HAC's decision and enter judgment in favor of the Town, or alternatively to remand this matter 

to HAC for further proceedings in accordance with the Court's judgment. 

WHEREFORE, the Town respectfully requests that the Court grant its Motion for 

Judgment on the Pleadings and enter a judgment in favor of the Town, setting aside the HAC's 

decision, or in the alternative remand this matter to HAC for further proceedings in accordance 

with the Court's judgment. 

Dated: August 19,2019 

Respectfully submitted, 

PLAINTIFF TOWN OF MILTON BOARD OF 
APPEALS 

By its Attorneys, 

(Jj~J. . AJi ~ 
Diane C. Ti1l~ #V 
BBO #498400 
M. Patrick Moore, Jr. 
BBO #670323 
Donna A. Mizrahi 
BBO #678412 
HEMENWAY & BARNES LLP 
75 State Street 
Boston, MA 02109 
(617) 227-7940 
dtillotson@hembar.com 
pmoore@hembar.com 
dmizrahi@hembar.com 
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COMMONWEALTH OF MASSACHUSETTS 

NORFOLK, ss. 

) 
TOWN OF MILTON BOARD OF APPEALS ) 

) 
Plaintiff, ) 

) 
v. ) 

) 
THE MASSACHUSETTS HOUSING APPEALS) 
COMMITTEE and HD/MW RANDOLPH ) 
AVENUE, LLC ) 

) 
Defendants. ) 

) 
) 
) 

JACOB W. CARLIN AND CHRISTINA M. ) 
CARLIN ) 

) 
Plaintiff, ) 

) 
v. ) 

) 
THE MASSACHUSETTS HOUSING APPEALS) 
COMMITTEE, HDIMW RANDOLPH ) 
AVENUE, LLC, AND TOWN OF MILTON ) 
BOARD OF APPEALS ) 

) 
Defendants. ) 

) 

------------------------------) 

LAND COURT DEPARTMENT 

LAND COURT 
Case No. 19 MISC 000037 (RBF) 

SUPERIOR COURT 
Case No. 1982CV00079 

[Assigned to Land Court] 

PLAINTIFF TOWN OF MILTON BOARD OF APPEALS' MEMORANDUM IN 
SUPPORT OF ITS MOTION FOR JUDGMENT ON THE PLEADINGS 
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This is a case about a 90-unit Chapter 40B l development strikingly ill-suited to the site 

on Route 28 in Milton for which it is planned. But for several errors of law committed by the 

Housing Appeals Committee ("HAC"), the proposal would be subject to the conditions placed on 

it by the Town of Milton's Board of Appeals (the "Board") that address well-founded safety, 

environmental, and neighborhood concerns. 

Lest there be any doubt, the Town of Milton (the "Town") supports the development of 

affordable housing and acknowledges the need for such housing within its borders, which it is 

actively working to address. Indeed, members of the Board made that point throughout the 

proceedings before it. The Town does not, however, support proposals like the one at issue here 

that are conceived without consideration for the unique characteristics ofthe property for which 

they are proposed and raise - and wholly fail to address - considerable local concerns. Nor 

may the Town countenance the actions here of the HAC, which seized the Town's powers for 

itself by asserting jurisdiction that it does not have; and then dismissed the Town's local 

concerns out-of-hand without engaging in the analysis required by law. Each of these errors 

provides a separate and independently sufficient basis for reversal and remand. 

As described in detail below, in November 2014, HD/MW Randolph Avenue, LLC (the 

"Developer") submitted to the Board a comprehensive permit application for a rental 

development on a parcel (the "Site") located on Route 28- a major thoroughfare to Interstate 

93.2 The Site's unique features, including significant variations in slope and a profusion of 

wetlands covering roughly a quarter of its area, render less than half of it developable and require 

that all proposed development be located on one side of the Site immediately abutting single 

I G.L. c. 40B, § 20-23. 

2 In Milton, Route 28 is known as Randolph Avenue. The four-lane road is one of the most heavily trafficked roads 
in Milton. 

# lll68l6 2 

ADD067



family homes. In addition, the slope of the Site is such that development requires the installation 

of a network of retaining walls. On this constrained parcel, the Developer first proposed and 

received funding for a 72-unit, three-building development. Within months, it expanded its plan 

to 90 units - condensed, this time, within two buildings, the largest of which is approximately 

300 feet long and, if built, will be the longest building of any type in the Town (the 

"Project"). 

Over eleven public hearings, the Board heard testimony from Town officials, subject 

matter experts, and members of the public identifying serious safety, traffic, and environmental 

concerns with the Project. By the close of the public hearing, there was significant evidence 

before the Board that the Developer's plans failed to offer adequate fire protection, storm water 

drainage, and traffic circulation arrangements. In addition, the height, bulk, and placement of the 

Project were markedly out of step with its surroundings. The Board issued a decision approving 

the Project, subject to a series of conditions consistent with 760 Code Mass. Regs. § 56.02. 

The Developer appealed to the HAC pursuant to G.L. c. 40B, § 22, even though neither 

statutory condition for HAC review had been met. The Town had neither denied the 

comprehensive permit nor imposed conditions that would have rendered the development 

uneconomic. Instead, the project was uneconomic as proposed. Increasingly, developers 

proceeding under Chapter 40B are submitting such proposals to Massachusetts municipalities, 

suggesting that they are functionally immune from the imposition of local conditions (because 

such conditions would purportedly render the proposal more uneconomic and trigger exacting 

HAC review). That is precisely what the Developer did here. In these circumstances, there is no 

basis for HAC jurisdiction, which is set by statute (i. e., G.L. c. 40, § 22) and carefully policed by 

the Supreme Judicial Court. Once the HAC did assert jurisdiction, it cursorily rejected the 
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Town's considerable local concerns without engaging in the analysis required by Chapter 40B 

and the pertinent regulations. 

These errors are independently sufficient grounds for reversal under G.L. c. 30A, § 14(7). 

STATUTORY AND REGULATORY BACKGROUND 

The structure of Chapter 40B, also known as the Comprehensive Permit Law, is the 

backdrop for the facts of the Project and a central part of this action for judicial review. 

Accordingly, the Board will begin with an overview of its pertinent provisions. 

Chapter 40B was carefully constructed to "to facilitate the development of low and 

moderate income housing in communities throughout the Commonwealth." E.g., Esai, Inc. v. 

Housing Appeals Comm., 89 Mass. App. Ct. 604,608-609 (2016); see Zoning Ed. of Appeals of 

Wellesley v. Ardemore Apartments Ltd. P'ship, 436 Mass. 811, 822 (2002). When a developer 

proposes a qualifying project - which, among other things, must reserve 25% of the project's 

units for low- and moderate-income households and be determined eligible by a federal or state 

subsidizing agency - Chapter 40B establishes "a streamlined comprehensive permitting 

procedure." Standerwick v. Zoning Ed. of Appeals of Andover, 447 Mass. 20,29 (2006). The 

developer may file "a single application to the local zoning board of appeals" rather than 

"separate applications to any other local boards that would [but for G.L. c. 40B] otherwise have 

jurisdiction to review the proposal." Id.; G.L. c. 40B, § 21; see Tyman & Cosco, "Low- & 

Moderate-Income Housing," Massachusetts Zoning Manual § 5.3.2 (MCLE 6th ed. 2017) 

("Tyman & CoSCO,,). 3 The Legislature has granted to the Department of Housing and 

3 When considering the application, the local board "shall have the same power to issue permits or approvals as any 
local board or official who would otherwise act with respect to such application," and may seek the testimony and 
expertise of any local official who "may be helpful [to] its decision." G.L. c. 40B, § 21. 
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Community Development ("DHCD" or the "Department") the power to implement regulations, 

consistent with the text of Chapter 40B, to govern the streamlined process. G.L. c. 23B, § 6. 

In reviewing the application, the local board must determine whether the proposal is 

"consistent with local needs" and may grant waivers from local zoning bylaws or other 

municipal requirements to the extent local needs so require. G.L. c. 40, § 20 (defining the term 

"consistent with local needs"); 760 Code Mass. Regs. § 56.05( 4)(a) ("Consistency with Local 

Needs is the central issue in all Comprehensive Permit applications"); id., §56.05(7); see Tyman 

& Cosco, § 5.3.4 The local board may deny the comprehensive permit application or grant it 

with conditions, provided that the denial is (or the conditions imposed are) "consistent with 

Local Needs." 760 Code Mass. Regs. §56.04(c), (d). In this case, the application was granted 

with conditions. Such conditions are "consistent with local needs," 

if they are reasonable in view of the regional need for low and moderate 
income housing considered with the number of low income persons in the 
city or town affected and the need to protect the health and safety of the 
occupants of the proposed housing or of the residents of the city or town, 
to promote better site and building design in relation to the surroundings, 
or to preserve open spaces, and if such requirements and regulations are 
applied as equally as possible to both subsided and unsubsidized housing. 

G.L. c. 40B, § 20; see 760 Code Mass. Regs. §56.02-Local Needs. 

In two ways, Chapter 40B "reflects the Legislature's careful balance between leaving to 

local authorities their well-recognized autonomy generally to establish local zoning 

requirements, while [also] foreclosing municipalities from obstructing the building of a 

minimum level of housing affordable to persons of low income." Zoning Bd. of Appeals of 

Wellesley, 436 Mass. at 822-23 (internal citations omitted). First, the developer of a Chapter 

40B project may seek an exemption from otherwise applicable local bylaws or land use controls 

4 DHCD's regulations capitalize defined terms, and that capitalization will be retained when quoting the regulations 
throughout this memorandum. 
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to the extent the balance of local needs supports such an exemption. G.L. c. 40B, § 20; see 

Zoning Bd. of Appeals of Wellesley, 436 Mass. at 815. Second, the local board's decision may be 

appealed to the HAC if the application is wholly denied or "is granted with such conditions and 

requirements as to make the building or operation of such housing uneconomic." G.L. c. 40B, § 

22; see Board of Appeals of Woburn v. Housing Appeals Comm., 451 Mass. 581, 590-94 (2008). 

In circumstances like those here - where an application is granted with conditions - an 

appeal to HAC may be taken "only if those conditions render the project uneconomic." Board of 

Appeals of Woburn, 451 Mass. at 590 (emphasis in original). "Demonstrating that the conditions 

render a project uneconomic is, therefore, a necessary element of the developer's prima facie 

case for relief." Id. at 591. Without it, the HAC has no jurisdiction at all. Id. ("Absent a 

showing that conditions placed on an approval render the project uneconomic, the [HAC] is not 

empowered to review them ... ").5 

If the HAC has a basis for jurisdiction, the concept of uneconomic impact is again 

implicated. State law directs the HAC to follow "rules and regulations established by the 

director" ofDHCD. G.L. c. 23B, § 5A. Pursuant to those regulations (and the overarching 

structure imposed by Chapter 40B), the HAC must consider the conditions imposed by the local 

board to determine whether they are supported by "Local Concerns" that outweigh the local 

"Housing Need," 760 Code Mass. Regs. § 56.07(2)(b)(3); see G.L. c. 40B, § 23. 6 If a Board-

5 The Supreme Judicial Court also has acknowledged that the HAC may review and strike conditions imposed by a 
local board that do not relate to issues governed by local zoning authorities. Zoning Bd. of Appeals of Amesbury v. 
Housing Appeals Comm., 457 Mass. 748, 757 (2010). In other words, ultra vires conditions may trigger HAC 
review. Id. at 763 n. 18. By contrast, "conditions that the local zoning board [is] authorized to impose, however 
onerous they might be," are not subject to HAC review unless they render the project uneconomic. Id. (citing Board 
of Appeals of Woburn, 451 Mass. at 590). 

6 DHCD regulations define "Local Concern" as the "need to protect the health or safety of the occupants ofa 
proposed Project or of the residents of the municipality, to protect the natural environment, to promote better site 
and building design in relation to the surroundings and municipal and regional planning, or to preserve Open 
Spaces." 760 Code Mass. Regs. § 56.02-Local Concerns. "Housing Need" is defined as the "regional need for Low 
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imposed condition is not so supported, the HAC may "order [the Board] to modify or remove 

any such condition so as to make the proposal no longer uneconomic and to issue any necessary 

permit or approval." G.L. c. 40B, § 23. That analysis can only be undertaken by understanding 

whether a condition (or a series of conditions, viewed together) inhibit the development's ability 

to meet local needs for affordable housing by rendering the project's construction economically 

infeasible. See id. 

So, the concept of uneconomic conditions is essential both to the HAC's jurisdiction and 

the substance of its review. Chapter 40B defines uneconomic conditions to mean those that 

"make[] it impossible for ... a [ developer] to proceed and still realize a reasonable return in 

building or operating such housing .... " G.L. c. 40B, § 20. DHCD regulations echo that 

definition, and further define "reasonable rate of return" by reference to the subregulatory 

guidance that DHCD publishes. 760 Code Mass. Regs. § 56.02-Uneconomic(b), 56.02-

Reasonable Rate of Return. The referenced DHCD guidance equates a "reasonable rate of 

return" to a "minimum return on total cost," which it defines as the applicable 1 O-year United 

States Treasury rate plus 450 basis points. See DHCD Chapter 40B Comprehensive Permit 

Projects Guidelines ("DHCD Guidelines"), at 1-3 and Appendix 1.1. At the time the Developer 

sought HAC review here, that minimum rate of return on total cost was 6.84%. Record 

Appendix ("RA") 2768 (~ 13). 

FACTUAL BACKGROUND 

A. The Project Proposal. 

On May 27,2014, MassHousing issued a Project Eligibility Letter ("PEL I") under 

Chapter 40B and DHCD regulations for a three-building, 72-unit project proposed by the 

and Moderate Income Housing considered with the number of Low Income Persons in a municipality affected." Jd. 
§56.02-Housing Need. 
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Developer on the Site. RA 1427-39. PEL I specifically directed the Developer to address 

during the comprehensive permit process municipal concerns regarding, inter alia, the protection 

of wetlands on the Site; pedestrian access to, from, and within the Site; on-site circulation and 

the adequacy of emergency access; and appropriate storm water management. RA 1431. Before 

submitting a comprehensive permit application to the Town, the Developer revised its proposal, 

increasing the number of units to 90, this time packed within two structures. RA 4408; RA 

1726-27. MassHousing reaffirmed its determination of eligibility for the larger project on 

November 3, 2014, in a second Project Eligibility Letter ("PEL II"). Though PEL I made 

passing reference to the 72-unit project's "financial[] feasib[ility]," neither eligibility letter 

addressed the Project's expected rate of return nor conditioned preliminary approval on a 

particular expected return. RA 1427. 

The Developer submitted its comprehensive permit application to the Board on 

November 6, 2014. Rather than addressing the numerous Town concerns documented in PEL I, 

the application instead proposed an even larger project wholly unsuited to the Site. The Site is 

located within a residential neighborhood and abutted by single-family homes on multiple sides; 

Town-owned land operated by the Department of Public Works lies to the northeast. While the 

Site totals 7.81 acres, the actual developable area is significantly constrained by existing natural 

features - and all of that immediately abuts the single-family homes. RA 2418.7 

Approximately 25% of the Site area is wetlands and only 3.4 acres of the Site (43.5% of its total 

acreage) is developable. RA 2600. Site topography ranges from a high elevation of 160 feet 

located along the westerly rear property line to an elevation of 108 feet to the south along Route 

28. Id. Additionally, the Site slopes approximately 50 feet in elevation from west to east. Id. 

7 For the Court's convenience, a full-sized color set of project plans (available in the record, in black and white 
form, at RA 2417-2429) is attached to this Memorandum in a sleeve at Tab A. 
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To account for these substantial slopes, development of the Site requires significant excavation 

and fill. RA 2419. It likewise requires the installation of high retaining walls to provide level 

space for buildings. RA 2420. 

Within these constraints, the Developer proposed to construct 90 units in two buildings 

(the "Proj ect"), resulting in a density of 27 units per acre. RA 2601. One building is 

approximately 45 feet high and 200 feet long; the second is approximately 50 feet high and 300 

feet long (which, as proposed, is the longest building in the Town). RA 2600. The topography 

of the Site necessitates the construction of a IS-foot high, 290-foot long retaining wall to the rear 

of the smaller building; at least one other retaining wall and two earth berms encircle the Project. 

RA 2420. The presence of significant wetland areas along the Route 28 frontage requires 

construction of a bridge over the wetlands in order to provide driveway access to the Site. Id. 

Limitations on developable area also require the extraordinary measure of installing the storm 

water drainage facility for the project directly beneath the buildings, rather than on land adjacent 

to the structures. RA 2602; RA 2864 (,-r17). 

Over eleven public hearings, the Board heard testimony from the Fire Department, the 

Conservation Commission, the Department of Public Works, and other town officials; expert 

witnesses; and members of the public. RA 2597-98; 2605-06. The testimony identified a range 

of serious traffic, environmental, and public safety concerns. Id. It also addressed the 

fundamental inconsistency of the Project with its surrounding residential context. RA 2604-

2606. In the face of such testimony, the Developer offered only minimal modifications to the 

Project, none of which adequately mitigated the health, safety, and environmental issues raised 

throughout the comprehensive permit process. 
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B. The Board's Approval With Conditions. 

Ultimately, the Board approved the Project, subject to a series of conditions targeted at 

reducing impacts to environmentally sensitive lands and natural resources, mitigating traffic 

impacts, addressing public safety issues, and improving the overall functionality of the Site. 

Among the conditions of approval was a reduction in the number of units from 90 to 35 

and a requirement that the massing of the Project be broken up by creating a series of smaller 

buildings. RA 2608. The Board noted that reducing the intensity of the development would 

eliminate key local concerns with the Project. Id. Most notably, a development oflesser 

intensity would alleviate safety concerns raised by the Town Fire Chief that the Project as 

proposed does not provide sufficient access to one of the buildings nor sufficient area for Town 

fire apparatus to turn around or to exit the Project access road in a forward direction (rather than 

driving backward downhill for 350 feet). RA 2979-82 (,-r,-r 11, 13, 17,20); RA 545. 

The Board also required modifications to the proposed site layout in order to ensure the 

safety of Project occupants. RA 2611. For example, it required the widening of sidewalks on 

the Site to five feet in width, the installation of sidewalks on both sides of the driveway access 

road, and the construction of a vehicle and pedestrian waiting area on Route 28 or at the Site 

entrance to facilitate the school bus pickup and drop off of school children. Id. Other conditions 

in the decision preserved wetland areas and other natural resources on the Site, including 

limitations on construction in wetland, no-disturb areas, and a requirement that existing mature 

trees be retained. RA 2611-12. 

The Developer appealed the Board's decision to the HAC on August 18,2015. RA 4406. 
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C. The HAC Decision. 

In a decision dated December 20,2018, the HAC vacated the Board's decision and 

directed that the Board issue a comprehensive permit in conformance with the HAC's written 

directives. RA 4470. As it is required to do, the HAC first considered whether the Developer 

could establish that conditions imposed by the Board rendered the project uneconomic. RA 

4410. It noted that the threshold established by the Department for a minimum rate of return is 

the ten-year Treasury rate plus 450 basis points - in this case, 6.84% return - and the Project, as 

proposed, fell well below that level. RA 4416. Indeed, the Developer's own financial expert 

expressly conceded both that the Department's minimum rate of return was the applicable 

standard, and that the Project was uneconomic as proposed. RA 2768 (~~ 13-14) ("Based on 

these figures, the projected [return] for the 90-unit rental development is economically infeasible 

.... A developer is allowed to submit an application for a project which is technically 

uneconomic under 40B standards (as many in my experience are) as there are other reasons for 

any particular developer for wanting to proceed with the project"); RA 3079 (~ 3). 

Without citation to Chapter 40B or DHCD regulations, the HAC determined that where 

"the development as proposed is below the [return on total cost] economic threshold, as is the 

case here, the [D]eveloper must ... show that the Board's conditions render the project 

significantly more uneconomic than the project proposed in the [D]eveloper's application for a 

comprehensive permit." RA 4410. Though the HAC did not address what "significantly more 

uneconomic" means, it concluded that the Developer had demonstrated that the Board's 

conditions met that threshold. RA 4416. 

The HAC then proceeded to review each of the conditions imposed by the Board decision 

to determine whether they were consistent with "Local Needs," as that term is used in the DHCD 
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regulations. 8 For the vast majority of the Board's conditions, the HAC determined that the 

Board had not demonstrated valid local concerns that outweighed the need for affordable 

housing; it never explained, however, how the Town's local concerns could be weighed against 

the regional need for affordable housing, where the conditions meant to address those concerns 

were not the reason why the Project as proposed was economically infeasible. In some 

instances, the HAC acknowledged the concerns raised by the Board, but modified the conditions 

imposed by the Board, in most cases without making the requisite findings regarding the 

feasibility of implementing such modified conditions. 

STANDARD OF REVIEW 

A decision by the HAC is subject to review "in accordance with the provisions of [G.L. 

c.] 30A." G.L. c. 40B, § 22. This Court may set aside and remand a HAC decision if, among 

other things, it is "in excess of the statutory authority or jurisdiction of the agency," "based upon 

error of law," "unsupported by substantial evidence," or "arbitrary or capricious, an abuse of 

discretion, or otherwise not in accordance with law." G.L. c. 30A, § 14(7)(b)-(g). In the words 

of the Supreme Judicial Court, the HAC has no authority to "brush[] aside the language of the 

governing statute and the regulations of [DHCD]," and where it does so its decision will be 

reversed. Board of Appeals of Woburn, 451 Mass. at 590. 

8 Much was made in the HAC's decision regarding what the HAC believed to be a condition imposed by the Board 
that, according to HAC (but not the Board), prohibited three-bedroom units in the Project. See RA 4416-18. The 
condition at issue (Condition 2) required that the Developer submit plans indicating the mix of one- and two­
bedroom units on its Site Plans. While the condition was not a model of clarity, its meaning and intent were made 
crystal clear by the Town to the HAC. In submissions to the HAC, the Board emphasized that the condition did not, 
and was not intended to, prohibit three-bedroom units . RA 4378-79. Given that the HAC may review only those 
conditions imposed by the Board - and not conditions that theoretically could have been, but in fact were not 
imposed - there is no dispute, no basis for the HAC to have weighed in, and no ripe or material question before this 
Court regarding three-bedroom units in the Project. See 0.1. c. 40B, §§ 22-23; Boston Herald, Inc. v. Superior Ct. 
Dep 't of the Trial Ct., 421 Mass. 502, 504 (1995) ("It is the general rule that courts decide only actual 
controversies," not abstract or speculative questions). 
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The HAC's factual findings are reviewed to determine whether they are buttressed by 

substantial record evidence; its legal determinations are reviewed de novo. See Ten Local 

Citizen Grp. v. New England Wind, LLC, 457 Mass. 222, 231 (2010) ("[SJubstantial evidence is 

evidence that a reasonable mind might accept as accurate to support a conclusion," provided that 

the Court must "carefully consider any evidence in the record that detracts from the agency's 

conclusion") (quoting DSCI Corp. v. Department ofTelecomm. & Energy, 449 Mass. 597, 606 

(2007)) (internal quotation marks omitted); Bristol County Ret. Bd. v. Contributory Ret. Appeal 

Bd., 65 Mass. App. Ct. 445, 451 (2006) ("Where a question of law is involved, we act de novo, 

and we are not bound by what we believe is an agency's erroneous interpretation of its statutory 

authority"). Due weight is given to the HAC's "experience, technical competence, and 

specialized knowledge," but an "incorrect interpretation of a statute [or regulation J ... is not 

entitled to deference." Craft Beer Guild, LLC v. Alcoholic Beverages Control Comm 'n, 481 

Mass. 506, 512 (2019); see ENGlE Gas & LNG LLCv. Department of Pub. Uti/s., 475 Mass. 

191, 198 (2016) ("Statutory interpretation ... is ultimately the duty of the courts and the 

principle of according weight to an agency's discretion ... is one of deference, not abdication, 

[such that the J court will not hesitate to overrule agency interpretations of statutes or rules when 

those interpretations are arbitrary or unreasonable") (internal citations omitted). 

In conducting G.L. c. 30A review, the Court must "not 'supply a reasoned basis for the 

agency's action that the agency itself has not given. '" NSTAR Elec. Co. v. Department of Pub. 

Utils., 462 Mass. 381, 387 (2012) (quoting Costello v. Department of Pub. Utits., 391 Mass. 527, 

533 (1984)). Accord Attorney Gen. v. Comm 'r of Ins., 442 Mass. 793, 803-04 (2004) ("We have 

consistently refused to 'supply a reasoned basis for the agency's action that the agency itself has 

not given'" because the agency "should not leave counsel and the courts without the guidance of 
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proper findings to determine from a voluminous record whether [its] conclusions can be 

sustained on the evidence") (quoting Costello, 391 Mass. at 536) (internal citations omitted). 

The HAC - like other state agencies - has a duty to "make subsidiary findings of fact on all 

issues relevant and material to the ultimate issue to be decided" and a "duty to set forth the 

manner in which it reasoned from the subsidiary facts so found to the ultimate decision reached." 

School Comm. o/Chicopee v. Massachusetts Comm 'n Against Discrimination, 361 Mass. 352, 

355 (1972). 

ARGUMENT 

I. THE HAC DECISION SHOULD BE REVERSED BECAUSE IT LACKED 
JURISDICTION, AND THE CONCEPT OF "SIGNIFICANTLY MORE 
UNECONOMIC" ON WHICH IT RELIES DEPARTS ENTIRELY FROM THE 
GOVERNING STATUTE. 

The HAC "may review an approval [ofa comprehensive permit] with conditions only if 

those conditions render the project uneconomic." Board 0/ Appeals o/Woburn, 451 Mass. at 590 

(citing G.L. c. 40B, § 22) (emphasis in original).9 Here, the HAC and the Developer concede 

that the Project was uneconomic as proposed. RA 4410-11; RA 2768 (~~12-14); RA 3079 (~3). 

Because the Project was uneconomic at the start, no action of the Board rendered it so. 

Accordingly, the HAC lacked jurisdiction, and the Board was "not required either under 

[Chapter 40B] or [DHCD's] regulations to demonstrate that its conditions [were] consistent with 

local needs." Board 0/ Appeals of Woburn, 451 Mass. at 590. 

9 None of the conditions at issue in this G.L. c. 30A action were beyond the scope of the Board's local authority, 
and the exception recognized in Zoning Board of Appeals of Amesbury - which allows for limited HAC review 
where a local board has acted ultra vires - is therefore not at issue here. 457 Mass. at 762-63. Conditions, like 
those in dispute here, that "relate to maters of clear local concern, such as building construction, zoning and 
subdivision control, land use planning, as well as safety and health of residents," are well within the Board's 
authority. Id. at 756; see id. (citing G.L. c. 40B, § 21) ("The clear import of this provision, defining as it does the 
[B]oard's power in terms of that belonging to a 'local board,' is that the [B]oard, when acting on an application for a 
comprehensive permit under the act, has the same scope of authority as 'any town or city board of survey, board of 
health, board of subdivision control appeals, planning board, building inspector or the officer or board having 
supervision of the construction of buildings'''). 
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The concept relied upon by the HAC - that conditions imposed by the Board rendered it 

"significantly more uneconomic" than the proposal - is an apparition that finds no support at all 

in Chapter 40B or DHCD's regulations. In addition, according to bedrock principles of 

administrative law, the HAC has no ability to conjure up now an alternative ground for its 

jurisdiction that was not articulated in its decision. See NSTAR Elec. Co., 462 Mass. at 387 n. 3 

(quoting Motor Vehicle Mfrs. Ass 'n of the Us. v. State Farm Mut. Auto Ins. Co., 463 U.S. 29, 50 

(1983)) ("[A]n agency's ground of decision must be clear from its own order, not from 'appellate 

counsel's post hoc rationalizations'''). 

A. Because the Conditions Imposed by the Board Did Not Render the Project 
Uneconomic, There Was No Basis for HAC Review. 

The Developer submitted clear evidence - which was credited and relied upon by the 

HAC - that the Project was uneconomic as proposed. RA 4110-11; RA 2768 (~14). The 

Developer's financial expert "stated that the minimum economic threshold for the project would 

be 6.84%, based on the [DHCD] Guidelines' requirement to add 450 basis points to the 

applicable 10-year Treasury rate," and the HAC so found. RA 4411; see DHCD Guidelines at 

Appendix I-I. As proposed, the Project had a return on total capital of 5.88%, nearly 100 basis 

points less than the minimum threshold established by DHCD. RA 4111; RA 4411. The 

lynchpin of HAC jurisdiction - that the Board impose a condition or multiple conditions that 

render the Project uneconomic - is therefore missing. G.L. c. 40B, § 22; Board of Appeals of 

Woburn, 451 Mass. at 591. 10 That alone should have been the end of the matter. Id. at 591 

("Here, the [HAC] determined that the developer failed to show that the conditions imposed by 

10 Regardless whether the requirement that the local board's conditions rendered the project uneconomic is 
considered a jurisdictional prerequisite or the central element of the Developer's prima facie showing, see, e.g. , 
Board of Appeals of Woburn, 451 Mass. at 590-91, the requirement has not been and cannot be met, and the 
conditions imposed by the Board were not subject to review. 
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the [local] board rendered the 'building or operation of [the project] uneconomic,' and its inquiry 

should have ended there"). This issue alone resolves the case in favor of the Board. 

Instead, the HAC asserted jurisdiction by relying upon a concept it created from whole 

cloth. With no authority but its own, the HAC has declared that it may review conditions 

imposed by a local board where they "render the project significantly more uneconomic than the 

project as proposed in the developer's application for a comprehensive permit." RA 4410 (citing 

and relying upon three recent HAC decisions). The HAC's powers, however, are narrowly 

defined by statute, and the HAC has no authority to expand them. G.L. c. 40B, § 22-23; see 

Telles v. Commissioner of Ins., 410 Mass. 560,564 (1991) ("It is settled that 'an administrative 

board or officer has no authority to promulgate rules or regulations which are in conflict with the 

statutes or exceed the authority conferred by the statutes by which such board or office was 

created") (internal citation and quotation marks omitted). 

Neither Chapter 40B nor any regulation promulgated by DHCD under it references the 

concept of "significantly more uneconomic." See G.L. c. 40B, § 20 (defining "uneconomic" as 

conditions "mak[ing] it impossible for ... a [ developer] to proceed and still realize a reasonable 

return," but containing no reference to "significantly more uneconomic"); 760 Code Mass. Regs. 

§§ 56.00, et seq. (echoing G.L. c. 40B, § 20's definition of "uneconomic," but saying nothing at 

all about "significantly more uneconomic") . Instead, the HAC has tried to create the concept in a 

handful of its decisions. RA 4410 (citing Cirsan Realty Trust v. Woburn, No. 2001-22, slip op. 

at 3 (Mass. Housing Appeals Comm. Apr. 23, 2015); Haskins Way, LLC v. Middleborough, No. 

2009-08, slip op. at 18 (Mass. Housing Appeals Comm. Mar. 28,2011); Avalon Cohasset, Inc. v. 

Cohasset, No. 2005-09, slip op. at 13 (Mass. Housing Appeals Comm. Sept. 18,2007». But it is 

black letter law that the HAC is not at liberty to expand its authority via adjudication. See Board 
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of Appeals of Woburn, 451 Mass. at 593; Globe Newspaper Co. v. Beacon Hill Architectural 

Comm 'n, 421 Mass. 570, 587 (1996) ("Any judicial review of agency action embodies the 

principle that an agency has no inherent authority beyond its enabling act and therefore it may do 

nothing that contradicts such legislation"); see also Zoning Bd. of Appeals of Groton v. Housing 

Appeals Comm., 451 Mass. 35,39-41 (2008) (Chapter 40B is the exclusive source of the HAC's 

authority, which has no power to order municipalities to do anything beyond what Chapter 40B 

allows). Indeed, as described immediately below in Section I-B, the Supreme Judicial Court 

rejected the HAC's recent, analogous attempt to do so as unsupported by Chapter 40B. 

As an initial matter, though, it is not at all clear that the HAC has any authority to adopt 

general rules by adjudication. Some agencies no doubt have the discretion to do so in limited 

circumstances. E.g., City of Brockton v. Energy Facilities Siting Bd., 469 Mass. 196, 200 n. 11 

(2014) (recognizing state agency discretion to "establish rules and agency policy through 

adjudication as well as rulemaking," where the agency has both powers); Massachusetts Elec. 

Co. v. Department Pub. Uti/s., 383 Mass. 675, 679 (1981) ("[T]he prudent administrative body, 

being mindful of the scrutiny given to the rules of general application established in ad hoc 

adjudication, should proceed by rulemaking where possible and practical"). But the authority to 

adopt a general rule by adjudication is derivative of rule making authority. See G.L. c. 30A, § 

1 (5) (,"Regulation' includes the whole or any part of every rule, regulation, standard or other 

requirement of general application and future effect"). The HAC has no such authority. G.L. c. 

40B, § 23 (setting forth the HAC's limited powers). Instead, rulemaking authority under Chapter 

40B rests exclusively with DHCD, of which the HAC is only a component part. See G.L. c. 23B, 

§ 5A (appeals to the HAC must be "in accordance with rules and regulations established by the 

[D]irector" ofDHCD); see, e.g., Board of Appeals of Woburn, 451 Mass. at 594 n. 24 (noting the 
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Department's, i.e., DHCD's authority, to promulgate regulations); id. at 598 (Marshall, C.J., 

concurring) (same); 760 Code Mass. Regs. § 56.01 (Chapter 40B regulations were promulgated 

by DHCD). Though the HAC may adopt a consistent practice in addressing recurring issues 

where that practice accords with Chapter 40B or DHCD regulations, e.g., Zoning Bd. of Appeals 

of Amesbury, 457 Mass. at 759 n. 17, it may not displace the statutory language of Chapter 40B 

or DHCD's authority. See Board of Appeals of Woburn, 451 Mass. at 590-94. 

For its part, DHCD has neither adopted nor publicly proposed any regulation regarding 

local board conditions that render a project "significantly more uneconomic" than proposed. See 

760 Code Mass. Regs. § 56.02. Nor may the HAC now seek to explain its decision by post hoc 

reliance on some other concept, regulation, or law. See NSTAR Elec. Co., 462 Mass. at 387 n. 3; 

Motor Vehicle Mfrs. Ass 'n, 463 U.S. at 50. 11 

B. The Supreme Judicial Court Has Rejected Attempts By the HAC to Expand 
Its Jurisdiction Beyond the Scope of Chapter 40B, and Its Analysis Controls 
This Case. 

This is not the first time the HAC has strayed from Chapter 40B and DHCD regulations 

to claim a power that, in its view, '''would be helpful in effectuating the legislative purpose 

underlying [Chapter 40B]. '" Board of Appeals of Woburn, 451 Mass. at 595 (quoting Board of 

Appeals of N Andover v. Housing Appeals Comm., 4 Mass. App. Ct. 676, 680 (1976)). Of 

course, it is neither the role of the HAC, nor the role of this Court, to "invest the [HAC] with 

powers beyond those given it by the legislature." Id.; cf Zoning Bd. of Appeals of Groton, 451 

Mass. at 41 ("To be sure, in enacting G.L. c. 40B, the Legislature indicated that, in some 

II Because the keystone of the HAC's decision is its wholly unsupported "significantly more uneconomic" 
analysis, the Board fears the HAC - now subject to the watchful eye of judicial review - will attempt to anchor its 
decision in some other basis of support that was neither cited nor substantively discussed in its decision below. 
"The short - and sufficient - answer to [such an attempt] is that the courts may not accept ... counsel's post hoc 
rationalizations for agency action. It is well-established that an agency's action must be upheld, if at all, on the basis 
articulated by the agency itself." Motor Vehicle Mfrs. Ass 'n, 463 U.S. at 50. 
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circumstances, compliance with locally imposed barriers may need to yield to the regional need 

for affordable housing, but this legislative judgment cannot be stretched to empower the 

committee to act as the legislative body of a municipality for purposes of land transfers"). 

In the 1990s and early 2000s, the HAC began asserting jurisdiction over conditional 

grants of comprehensive permits that it believed operated as '''functional' or 'de facto' denials" 

because they curtailed the size of a proposed project, even though the project as limited was still 

economic to build. Board of Appeals of Woburn, 451 Mass. at 591. When that practice was 

challenged, the HAC attempted to justify it just as it has done here, i. e., by "point[ing] to several 

of its former decisions to . .. conten[ d] that it has an established method of determining when 

the imposition of [such] conditions should properly be considered to be a denial." Id. The 

Supreme Judicial Court was unmoved and promptly put an end to the HAC's attempt to seize for 

itself powers the Legislature had not granted it. Id. "The [HAC]'s authority to alter or set aside 

conditions imposed by a local board is ... expressly delineated by the act, and it may not be 

expanded by recasting an approval with conditions as a ['functional' or 'de facto'] denial." Id. at 

594; see Zoning Bd. of Appeals of Groton, 451 Mass. at 41 (the HAC may not order 

municipalities to take any action for which there is a "lack of authority" in Chapter 40B). 

The same analysis controls here. Unless the conditions imposed by the local board are 

responsible for rendering the project uneconomic, see G.L. c. 40B, § 22, the HAC has no basis to 

review them. The HAC may not avoid that result by creating an entirely new category of local 

board decisions that trigger its oversight, i.e., those that impose conditions rendering a project 

"significantly more uneconomic." See Board of Appeals of Woburn, 451 Mass. at 594 ("Absent 

a showing that conditions placed on an approval render the project uneconomic, the committee is 

not empowered to review them under the denial standard"). 
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C. The HAC is Afforded No Deference Where it Strays From the Governing 
Statute and Its Self-Created Concept of "Significantly More Uneconomic" 
Does Nothing More than Illustrate the Arbitrariness of Existing DHCD 
Regulations. 

The facts ofthis case are a fitting demonstration of why Chapter 40B does not grant to a 

developer the leverage to propose an uneconomic project secure in the knowledge that just about 

any condition placed on it by the Board will be subject to demanding HAC review. Here, the 

Developer initially proposed a 72-unit, three-building project. RA 1426. That project, which 

was determined eligible by MassHousing, presumptively12 had a lower rate of return than the 

revised Project proposed just several months later, this time for 90 units in two buildings. RA 

1732. But, under the HAC's proposed analysis, the rate of return of the revised, 90-unit project 

became the baseline from which to measure whether a Board-imposed condition rendered the 

Project "significantly more uneconomic." See RA 4411. Rather than an objective, measurable 

minimum rate of return known to all interested parties - i. e., the minimum rate of return set 

forth in DHCD Guidelines - the baseline instead becomes a moving target, wholly within the 

developer's control. The HAC also has not provided any detail at all regarding what is 

"significantly more" uneconomic than the baseline - suggesting it may be somewhere between 

11 basis points and 162 basis points (presumably to be determined on an ad hoc basis). RA 

4412,4416. Such opacity is strongly disfavored, as the Supreme Judicial Court has emphasized 

in the very context of Chapter 40B. See Board of Appeals of Woburn, 451 Mass. at 598 

(Marshall, C.J., concurring) (encouraging DHCD to "provide much-needed guidance for the 

HAC, as well as for developers and municipalities"). 

12 Neither PEL I nor PEL II identified a specific rate of return, nor did the Developer specifically identify a rate of 
return in seeking either PEL. See RA 1426-1439; RA 1726-27; RA 1821-1829. 

# 1116816 20 

ADD085



Nor is granting a developer such considerable leverage consistent with Chapter 40B's 

carefully calibrated structure. As described by the legislative committee that drafted it, Chapter 

40B struck a balance between encouraging the development of affordable housing and 

preserving local control by "encourag[ing] communities to establish conditions on such housing 

which will be consistent with local needs." Zoning Bd of Appeals of Wellesley, 436 Mass. at 

823 (quoting 1969 House Doc. No. 5429). The law "provides the least interference with the 

power of a community to plan for its own future" while accounting for the need for affordable 

housing. Id (emphasis added). But the HAC's approach here cedes municipal power almost 

entirely to the developer, well beyond what Chapter 40B intends. 

The solution, if any, is the same suggested to DHCD by the Supreme Judicial Court a 

decade ago: DHCD might consider "promulgating regulations that would more fully address the 

meaning of the term 'uneconomic' in the context of the construction of affordable housing." 

Board of Appeals of Woburn, 451 Mass. at 594 n. 24; see id at 598 (Marshall, C.J., concurring). 

It is, of course, no secret why DHCD has failed to promulgate such regulations. If DHCD 

defined an uneconomic rate of return to be lower than DHCD has currently set it, then fewer 

comprehensive permit conditions would trigger HAC review under G.L. c. 40B, § 22 - thereby 

granting municipalities more discretion and the HAC less. 

Instead, DHCD chooses to have it both ways by continuing to define the minimum rate of 

return as the ten-year Treasury rate plus 450 basis points, while the HAC nevertheless asserts 

jurisdiction to review conditions on projects that are (by DHCD's own telling) uneconomic from 

the get-go. See RA 441 0 (and cases cited therein). What a remarkable display of administrative 

mischief. Perhaps the recent proliferation of Chapter 40B projects that are uneconomic as 

proposed demonstrates that the minimum rate of return set by DHCD is too high. The solution, 
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then, would be to initiate the regulatory process to lower the rate, rather than merely looking on 

as the HAC ignores the existing regulations. Fortunately, G.L. c. 30A does not countenance such 

caprice. See Ruzicka v. Commissioner of the Dep't of Employment and Training, 36 Mass. App. 

Ct. 215,219 n. 8 (1994) (rejecting state agency's "effort to have it both ways [which] brought to 

mind the old saying - 'Heads I win, tails you lose.' Fortunately, the law is otherwise, i.e., 

based upon concepts of mutuality, fairness, and consistency."). The HAC decision should be 

reversed. This matter should be remanded to it with instructions to reinstate the conditions 

imposed by the Board. 

II. THE HAC IMPROPERLY DISMISSED THE TOWN'S LOCAL CONCERNS 
AND FAILED TO ENGAGE IN THE ANALYSIS MANDATED BY DHCD 
REGULATIONS. 

Under G.L. c. 40B, § 23 and 760 Code Mass. Regs. §§ 56.07(1) and (2), if a developer is 

able to sustain its burden of showing that conditions of approval render the project uneconomic, 

the burden shifts to the board to prove, first, "that there is a valid health, safety, environmental, 

design, open space or other Local Concern which supports such conditions," and, second, that 

the Local Concerns outweigh the local affordable "Housing Need."13 A necessary component of 

that balancing test, however, is that the Board's conditions render the project economically 

infeasible; otherwise they would have no effect at all on the need for affordable housing. Here, 

the HAC avoided altogether the balancing required by Chapter 40B and DHCD regulations by 

summarily rejecting the myriad local concerns of the Board. That approach was error and is 

alone a basis for reversal under G.L. c. 30A, § 14(7). 

Where, as here, the HAC declines to undertake the analysis required by G.L. c. 40B, § 23 

and DHCD regulations, it has erred as a matter of law. See, e.g., Craft Beer Guild, 481 Mass. at 

13 The regulatory definitions of the terms "Local Concern" and "Housing Need" are set forth in note 6, supra. 
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527 (failure to follow governing statute and regulations is an error of law); Tabroff v. 

Contributory Retirement Appeal Ed., 69 Mass. App. Ct. 131, 134 (2007) (any deference that 

might otherwise be afforded an agency is "no longer appropriate" when it fails to follow the 

controlling statute). The summary rejection of the Town's local concerns - where those 

concerns are cognizable under Chapter 40B and the plain language ofDHCD regulations-

likewise is an error of law. G.L. c. 40B, § 20 (Town Board may consider "the need to protect the 

health or safety of the occupants of the proposed housing ... to promote better site and building 

design in relation to the surroundings ... or to preserve open spaces"); 760 Code Mass. Regs. 

§56.02-Local Concerns (echoing Chapter 40B language); see Maryland Cas. Co. v. 

Commissioner of Ins., 372 Mass. 554, 559 (1977) (while findings of fact are given deferential 

review, "questions oflaw involved in [an agency's] determination are subject to de novo judicial 

review"); Smith v. Commissioner of Transitional Assistance, 431 Mass. 638, 646 (2000) (an 

administrative agency may not bypass express statutory factors). To the extent the HAC argues 

that its disregard of the Town's local concerns is subject to substantial evidence review, a 

complete review of the record likewise demonstrates the HAC's error. See Reavey v. Director of 

the Div. of Employment Sec., 377 Mass. 913, 914 ("An administrative agency must make 

findings on each factual issue essential to its decision"); see also NSTAR Elec. Co., 462 Mass. at 

390 ("An adequate statement of reasons must contain not only the department's factual 

conclusions, but also supporting subsidiary findings of fact"). 

A. 
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The administrative record documents a number of serious Local Concerns with the 

Project as proposed, most notably relating to fire safety and emergency access. 14 

Testimony offered by the Board established that the proposed Project created fire safety 

and emergency access hazards. Fire Chief Grant, who has been a firefighter since 1986 and has 

served as Milton's chief for ten years, RA 2978 (~~1-2), testified unequivocally that the project 

did not provide adequate space for emergency vehicles. Chief Grant explained that for any 

smoke, gas, or fire box alarm, the Milton Fire Department would respond with four vehicles: 

two engines; one ladder truck; and one command vehicle. RA 2979 (~7). According to Chief 

Grant, the design of the larger building "does not provide adequate room for fire apparatus to 

fight a fire" in that building. Id. at ~8. This testimony was corroborated by Maurice Pilette, PE, 

FSPE, CFPS, CET, a fire protection engineer with more than 40 years of experience. RA 2961 

(~1); RA 2963 (~12). As Chief Grant noted, "the distance around the larger building is 

approximately 505 feet", RA 2979 (~11), well in excess of the 250 feet permitted for sprinklered 

buildings under the Massachusetts Comprehensive Fire Safety Code. Id. at ~~9-11; see also RA 

2963 (~~11; 12). He explained that because the Project did not provide any road, driveway or 

other means of passage of fire apparatus on the rear side of the larger building, "Fire Department 

personnel would have great difficulty in conducting fire ground operations in the rear of the 

building.,,15 RA 2980 (~11). These are very significant concerns. Tim Logan, et aI., "Did 

14 As set forth in 760 CMR 56.07(3)(d), factual areas of Local Concern include, inter alia, the adequacy of fire 
protection and the adequacy of the proposed arrangements for dealing with the traffic circulation within the site. 

15 Chief Grant fully rebutted the applicant's suggestion that this hazard could be remedied by the addition of stairs to 
a portion of the rear of the large building, noting that a fixed installation which would, effectively, predetermine 
firefighting apparatus placement, would be "poor firefighting strategy." RA 2980 (~13). He further observed that 
one of the stairway locations proposed by the Developer would require apparatus to park on an uphill slope ofthe 
Project access road, which could restrict access oflater arriving emergency vehicles. Jd.; see also RA 2963-64 (~~ 
13-14). 
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Wooden Construction Feed Dorchester Fire," Boston Globe (Jun. 28, 2017) (describing total loss 

to fire of affordable housing development in Boston). 

Chief Grant further testified that the proposed site design left insufficient area for fire 

trucks to execute back up and turnaround maneuvers during a response to a fire emergency at the 

Project. RA 2981 (~~17, 20). In particular, Chief Grant stated that a ladder truck would have to 

back down the access road - a distance of350 feet l6 
-- and back into Randolph Avenue/Route 28 

before it could make a turning movement. ld. at ~20. Ultimately, Chief Grant opined that the 

Town's firefighting equipment could not maneuver out of the Site without the possibility of 

damaging the apparatus or vehicles parked in the Project parking areas, thereby affecting the 

quality of a Town fire response to the Project and the ability of the Fire Department to leave the 

Project to respond to an emergency elsewhere. ld. at ~17. Similarly, Milton Police Chief King 

testified that "[t]he proposed development is tight with the (sic) little open space. The layout of 

the parking areas means that if parking areas are full or heavily occupied, it would be very 

difficult for emergency vehicles to access the buildings. Backing and turnaround movements are 

a particular concern." 17 RA 2998 (~11). 

Chief Grant, Chief King, and Mr. Pilette testified that the Board's conditions requiring a 

reduction in the number of units to 35 (Condition 2) and the requirement that the massing of the 

project be broken into smaller buildings (Condition 6) would fully address the concerns raised in 

their testimony. RA 2981-82 (~20); RA 2999 (~16); RA 2965 (~21). According to these 

witnesses, a 35-unit development would allow all Town of Milton fire apparatus to execute a 

16 RA 543-44. 

17 Chief King further testified that the Project's density "raises significant safety concerns regarding the ability of 
first responders and emergency personnel to quickly and expediently address issues concerning the health and safety 
of the residents and guests of the proposed development." RA 2997 at ~7. 
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turnaround maneuver on the Site and proceed back down the access road in a forward direction, 

resulting in a far safer method of fire apparatus egress from the Site. Id. 

Other witnesses presented by the Board testified that proposed vehicular circulation 

through the Site created unacceptable safety hazards. Traffic Engineer Jeffrey Dirk explained 

that, because the Developer's traffic study documented delays for vehicles exiting the Site and 

associated vehicle queuing along the Project Site driveway, both the ITEI8 and the most recent 

edition of the Fire Code recommend that two means of access be provided for safety reasons. 

RA 2850-51 (~13). Mr. Dirk further opined that 

[i]n addition to the problems emergency vehicles will face because of the Project's layout 
and the site's topography, the single access to this multi-unit development means that a 
temporary road blockage, which could occur as a result of an accident, utility break, 
fallen tree or pole, or pavement repairs, creates a potential safety hazard. Any road 
blockage affects access and egress by police, fire, and ambulance equipment. The hazard 
increases with the number of people served by the single access. 

RA 2851 (~14). Fire Chief Grant echoed this concern, noting in his testimony that if the Milton 

Fire Department were to "come in there on an incident, nobody's leaving ... we're clogging that 

point up and virtually while we are there on scene, nobody's getting out of there." RA 2542. 

To mitigate this condition, Mr. Dirk recommended that the project provide a looped 

roadway, which would facilitate emergency vehicle movement within the project, particularly in 

instances of temporary blockage of the driveway access. RA 2851-52 (~15). Mr. Dirk further 

testified that a looped roadway would eliminate the need for back-up movements in parking 

areas and in the driveway where parked or queued vehicles would impede or add to the difficulty 

of safely maneuvering emergency equipment. RA 2850 (~13). Chief King concurred with this 

recommendation, RA 2999 (~16), and both witnesses opined that Condition 28 of the Board's 

Decision requiring a looped roadway was necessary to facilitate emergency vehicle movement 

18 Institute of Transportation Engineers. 
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and reduce the potential risk to public safety created by a single means of access to the Site. RA 

2851-52 (~15); RA 2999 (~16). 

The HAC responded to these concerns by adding two new conditions which (a) require 

the Developer to include in the Project a vehicle turnaround location that meets the turning 

radius specifications for the Town's largest emergency vehicle when exterior parking spaces are 

completely occupied, RA 4428-29; and (b) require the Developer to provide a paved area for the 

placement of fire vehicles during an emergency approach on the southerly side of Building 2, as 

either a parking area or access driveway sufficiently wider than 24 feet to accommodate the 

largest of Fire Department vehicles. RA 4430. While these new conditions nominally address 

the very real concerns articulated by the Board's witnesses, the HAC had before it no evidence 

that such conditions were practicable given Site constraints, including significant wetland areas 

on the southerly side of the larger Project building. 19 Thus, rather than crediting the Board's 

conditions specifically aimed at resolving these concerns (i.e., reduction in project size and 

inclusion of a looped roadway), the HAC instead proposed new and potentially unworkable 

conditions in their place, without any subsidiary fact findings to support them. That is reversible 

error. NSTAR Elec. Co., 462 Mass. at 390 ("An adequate statement of reasons must contain not 

only the [agency's] factual conclusions, but also supporting subsidiary findings of fact" 

sufficient to "allow meaningful review of [the agency's] apparent conclusion"). 

We invite the Court's review of the plans attached at Tab A; nothing but unbridled 

speculation supports a suggestion that a paved area could be constructed on the south side of the 

second (larger) building, in the midst of wetlands, to facilitate emergency response access. But 

19 Indeed, a review of the Project plans at Tab A attached hereto suggests that owing to insufficient developable area 
around Building 2, the HAC's suggested remedy is wholly infeasible. As the HAC made no subsidiary findings 
relating to the feasibility of its substitute conditions, such conditions constitute legal error. 
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that is how the HAC proposes to address the Town's significant fire safety concern. Chapter 

30A requires far more. Cf New Boston Garden Corp. v. Board of Assessors of Boston, 383 

Mass. 456, 473 (1981) (the state agency must have a "rational articulable basis in the evidence" 

to support its action). 

B. The HAC Erred by Rejecting the Town's Design Concerns by Suggesting, 
Despite Clear Statutory Language, That Such Concerns Could Not Properly 
Be a Basis for Comprehensive Permit Conditions. 

Under Chapter 40B and the DHCD regulations, the local board is expressly empowered 

to consider - and impose conditions based upon - "site and building design in relation to the 

surroundings." G.L. c. 40B, § 20; 56 Code Mass. Regs. § 56.02-Local Concern. In recent years, 

however, the HAC has begun reading that local authority out of the statute, which it has no 

authority to do.2o But that is just what the HAC did here, despite the fact that site and building 

design concerns with this Project are particularly acute. 

Within an established residential neighborhood, the Developer proposes to squeeze into a 

severely constrained site two massive buildings of considerable length, which will tower over 

neighboring single-family homes (and require the installation of Maginot line of retaining walls 

and earth berms). As Cheryl Tougias, Registered Professional Architect, Planner, and Member of 

the Milton Planning Board, testified, the height and length of the proposed buildings are 

significantly greater than almost every residential structure in the Town of Milton. RA 2953 

20 It is settled administrative law that agencies may not ignore portions of the statute that create and enable them, no 
matter how inconvenient the agency may find those provisions. See, e.g., Smith, 431 Mass. 638, 646-47 (2000) 
(where the Welfare Reform Act lists three factors for the commissioner of transitional assistance to consider in 
determining whether a recipient's benefits can be extended, the commissioner is empowered pursuant to that Act to 
add additional criteria "but not to bypass these three factors"); Tartarini v. Dep 't of Mental Retardation, 82 Mass. 
App. Ct. 217, 220 (2012) (holding a Department of Developmental Services regulation was invalid because it was 
inconsistent with the legislation that authorized it where the promulgated regulations failed to describe "clinical 
authorities" for purposes of defining mental retardation and sub-average intellectual functioning, as required by the 
department's enabling statute). 
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(~17). Indeed, the larger of the two buildings in the project as proposed is 300 feet long, with a 

scale equivalent to six stories along Randolph Avenue. RA 505 (In. 5) - RA 510 (In. 3). The 

design of these monolithic buildings is wholly incompatible with any residential architectural 

style found within the Town, let alone in the neighborhood of the Site. RA 2953 (~17); RA 510 

(In. 12-16). The HAC dismissed these concerns as improper, without considering whether they 

supported the conditions imposed by the Board (and likewise avoided entirely its obligation to 

weigh any supported conditions against the need for affordable housing that the statute and 

regulations assume would be adversely affected by such conditions). RA 4451-52 (striking 

Conditions 2 and 6); RA 4454-55 (striking Condition 23). 

The HAC likewise dispensed with other, specific Local Concerns that adequately 

supported the imposition of comprehensive permit conditions by the Board. 

1. The Board Could, and Properly Did, Impose Conditions Based on 
Insufficient Elevators. 

The Board's witnesses emphasized that the Project's failure to provide sufficient 

elevators relative to the length of the proposed buildings would endanger Project residents. As 

proposed, the Project would provide only one elevator for each building, notwithstanding the 

buildings' respective lengths of200 and 300 feet. RA 2600. According to Cheryl Tougias, who 

has served on the Milton Planning Board for a number ofyears,21 no other building in Milton of 

this scale and style has a single elevator, let alone one located at the very end of a 300-foot 

hallway. RA 2953 (~16). Police Chief King testified that with only one elevator in each 

building, emergency medical transport would require use of stairs in the event that the single 

elevator was out of service, creating a potentially life or death situation. RA 2999 (~17); RA 

21 RA 465 (In. 10-22). 
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3000 (~19); RA 124-126. The Board's Decision in Condition 22 sought to address this safety 

risk. See RA 2611. The HAC summarily dismissed this specific, detailed testimony as vague 

and struck Condition 22 from the Decision. RA 4431-32. 

2. Infeasible and Extraordinary Stormwater Management Plans 
Likewise Supported Conditions Imposed by the Board that Were 
Improperly Stricken by the HAC. 

Numerous witnesses before the HAC testified about the negative environmental impacts 

of the inappropriate Site design. For example, site design engineer Janet Carter Bernardo 

testified that the proposed construction of a 2-foot wide, I-foot high elevated berm along the rear 

property line would result in the harmful diversion of stormwater runoff toward the closest 

abutting property. RA 3048 (~19). This concern was reinforced by the testimony of the 

Developer's own site engineer, James Burke, who confirmed that two proposed earthen berms 

located along the western property boundary line were designed to intercept stormwater from 

upgradient properties to prevent it from flowing into the development and its parking areas and 

instead divert it in the direction of abutting residential properties. RA 610-11. 

Witnesses also described how site constraints drove the Project to include an unworkable 

stormwater retention facility to serve the development. Lacking sufficient level space on the Site 

on which to locate a conventional stormwater infiltration system, the Developer proposed to 

locate the facility beneath one of the Project buildings. RA 2445-46. As Scott Turner, 

Professional Engineer, testified before the HAC, this is inconsistent with the Massachusetts 

Stormwater Management Guidelines in the Massachusetts Storm water Handbook, whose site 

design criteria require that stormwater infiltration trenches must be a minimum of 20 feet from 

any building foundation, including slab foundations without basements. RA 2864 (~~17 -18). 

According to Mr. Turner, this setback is required to prevent stormwater from undermining 
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nearby building foundations or causing leaking into a building.22 Id. Mr. Turner and Ms. 

Tougias testified that placing stormwater infiltration systems beneath buildings makes system 

cleaning, inspection, maintenance, and repairs unnecessarily challenging and creates health and 

safety risk for building residents. RA 2951 ('1[10); RA 2864 ('1[18); see also RA 3071 ('1[10). 

These concerns were addressed in a number of conditions in the Board's Decision, 

including Conditions 10 and 11. RA 2609 ('1['1[10-11). Notwithstanding the testimony of 

multiple credible witnesses, the HAC struck these conditions as unsupported by a valid local 

concern, which cannot be squared with the evidence. RA 4437. Instead, the HAC defacto 

weighed the conditions against the local need for affordable housing, but failed to - and, 

indeed, could not - articulate that it was doing so because the weighing required by O.L. c. 

40B, § 23 and 760 Code Mass. Regs. § 56.07(2)(b)(3) is unworkable where the Project is 

uneconomic as proposed. The HAC has no authority to simply strike conditions that it finds 

"helpful in effectuating" the construction of more affordable housing, without identifying a legal 

basis for doing so. Cf Board of Appeals of Woburn, 451 Mass. at 594. 

3. The HAC's Conclusory Rejection of the Town's Interest in Adequate 
Buffering Likewise Was Error. 

Witness testimony also highlighted the Developer's failure to provide adequate 

landscaped area on the Site. Janet Carter Bernardo testified that "in order to effectuate the 

proposed site grading, the construction of berms, and the construction of retaining walls, a 

contractor must necessarily utilize heavy equipment and that this equipment will deforest the 

site[,] substantially altering the existing landscape[,] destroying most ifnot all of the natural 

buffer and vegetation which slowed surface water runoff." RA 3048 ('1[18). 

22 Underscoring the extraordinary nature of this proposal, Mr. Turner also testified that in his over 24 years as a 
Professional Engineer, he had never designed or endorsed a storm water infiltration facility beneath a building in a 
suburban development. RA 2864 (~17); RA 2870. 
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According to Ms. Carter Bernardo, a forested buffer is critical to mitigating against noise 

and light impacts, providing a continuous upland corridor for wildlife habitat and minimizing the 

heat impact of new impervious surfaces on the closest abutting neighbor. RA 3048-49 (~20). 

Cheryl Tougias highlighted how the minimal rear yard setback offered by the Developer would 

result in the intrusion of the taller project buildings on abutting properties and deprive abutters 

use of their backyards. RA 2954 (~19); RA 484-85; RA 510-12. 

While the Developer sought to counter these concerns by pointing out that the proposal 

includes 257,347 square feet of open space, RA 241723 , a review of the Site plan reveals that 

such "open space" is the result of Site conditions, including wetlands and slope, which render 

more than half the Site unbuildable. Id. Moreover, the vast majority of such "open space" is 

located between the Site and the Town's public works yard, rather than as a buffer between the 

proposed buildings and its single family residential abutters. Id. 

The project's deficiencies with respect to landscaping and buffer areas were addressed in 

Conditions 5 and 25 of the Board's decision. Notwithstanding a plethora of testimony regarding 

the consequences of insufficient landscaping and buffering, the HAC struck Condition 5, which 

required maintenance of a 50-foot vegetated buffer long the southerly and westerly limits of the 

Site. RA 4446. The HAC similarly disregarded the Board's witnesses' testimony regarding the 

importance of maintaining trees on the Site, modifying a condition requiring that mature trees 

along the property lines be retained "to the maximum extent possible" to a watered down "to the 

maximum extent reasonably practicable." RA 4447. There can be no serious suggestion that the 

Town's concern for abutting residents is an improper local concern. Here, again, the HAC 

conclusorily rejected that concern, rather than engaging in the weighing required by G.L. c. 40B, 

23 See also Tab A (sheet 4). 
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§ 23 and 760 Code Mass. Regs. § 56.07(2)(b)(3). Of course, striking the buffering conditions 

did not "make the proposal no longer uneconomic" - i.e., the sole basis for the HAC's authority 

to strike any such condition - because the Project was uneconomic from the get-go. So, the 

HAC, applying an unclear analysis - consonant with neither standards imposed by the 

Legislature or DHCD - became the sole arbiter of the interests of the neighbors to the Project. 

Quite simply, that is not how Chapter 40B works. See Zoning Bd. of Appeals of Wellesley, 436 

Mass. at 823 (quoting 1969 House Doc. No. 5429 at 2) (Chapter 40B "encourages . .. 

communities to establish conditions on [affordable] housing which will be consistent with local 

needs") (emphasis added). 

III. THE HAC ERRED BY STRIKING THE TOWN'S EFFORTS TO ENSURE 
LONG-TERM AFFORDABILITY. 

Finally, the HAC inexplicably struck a Board-imposed condition that ensured the long-

term affordability of the Project. In so doing, the HAC undercut the purpose of Chapter 40B 

while purporting to enforce it. 

Condition 18 of the Board's decision provides that the Developer shall execute an 

agreement with the Town (the "Town Regulatory Agreement") to require that at least 25% 

percent of the apartments in the Project shall be rented in perpetuity to low- and moderate-

income households as that term is defined by Chapter 40B. That provision will take effect only 

if the agreement with the "subsidizing agency is terminated, expires or is otherwise no longer in 

effect," at which point the Town will assume responsibility for monitoring and enforcing the 

affordability restrictions on the project. 

This condition is consistent with the text and purpose of Chapter 40B. As the Supreme 

Judicial Court observed in Zoning Board of Appeals of Wellesley, 
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if housing developed under a comprehensive permit is 'affordable' only temporarily [ ... ], 
a city or town may never achieve the long-term statutory goals: each time an affordable 
housing project reverts to market rentals, the percentage of low income housing units in a 
municipality decreases, the percentage of market rate units increases, and access to a new 
round of comprehensive permits is triggered. 

436 Mass. at 824. Based on the foregoing, the Court concluded that "unless otherwise expressly 

agreed to by a town, so long as the project is not in compliance with local zoning ordinances, it 

must continue to serve the public interest for which it was authorized." Id. at 825. The Town 

Regulatory Agreement memorializes that settled law. 

It is no surprise, then, that the HAC itself has previously upheld Town-imposed 

affordability agreements as consistent with Chapter 40B and DHCD regulations. For example, 

in Archstone Communities Trust v. Woburn Board of Appeals, 2003 WL 25338645, at *20 (June 

11, 2003), the HAC upheld a condition requiring a permanent restriction on affordability, noting 

that the HAC "has recognized the policy considerations supporting perpetual affordability, and 

has approved such conditions in the past." Numerous other HAC decisions are in accord. E.g., 

Lexington Ridge Assocs. v. Lexington Bd. of Appeals, 1992 WL 12562138, at *9 (June 25,1992) 

(upholding condition as consistent with municipal policy "to carry out the twin objectives of 

providing affordable housing and at the same time providing against the effects of 'expiring 

use'''); see also Lever Dev., LLC and Village at Oakdale Assocs., LLC, HAC No. 2004-10 

(October 27,2008) (approving condition requiring developer to execute an afford ability 

restriction in favor of the town to take effect only in the event that the subsidizing agency 

regulatory agreement terminates for any reason). As the Supreme Judicial Court has held, as a 

party "proceeding before an [administrative] agency ... [the Board] has a right to expect and 

obtain reasoned consistency in the agency's decisions." Massachusetts Auto Rating & Accident 

# 1116816 34 

ADD099



Prevention Bureau v. Comm'r of Ins., 401 Mass. 282, 289 (1987) (internal citation and quotation 

marks omitted). 

Conditions 18 and 19 of the Board's decision ensure the long-term affordability of units 

within the Project in the event that, due to unforeseen circumstances, the MassHousing 

regulatory agreement is terminated. These conditions serve the purpose of Chapter 40B and are 

consistent with the local need to maintain affordability for so long as the Project is not in 

compliance with local zoning ordinances. There is no basis under G.L. c. 40B or DHCD 

regulations to strike them, and the HAC's attempt to do so should be reversed. 

CONCLUSION 

For the foregoing reasons, this Court should enter judgment in favor of the Town of 

Milton Zoning Board of Appeals, thereby reversing the Housing Appeals Committee and 

instructing it to dismiss the Developer's petition for review under G.L. c. 40B, § 22, because the 

Developer cannot establish that any action of the Board rendered the proposed development 

uneconomic. Alternatively, the Court should remand this matter to the Housing Appeals 

Committee with instructions to follow the express terms of G.L. c. 40B, §§ 22-23 and 

regulations promulgated by the Department of Housing and Community Development in 

conducting any review of the Board's decision. 

#1116816 35 

ADD100



Dated: August 19,2019 

# 1116816 

Respectfully submitted, 

TOWN OF MILTON BOARD OF APPEALS 

By its attorneys, 

Diane C. Ti l1OtS{;n 
BBO #498400 
M. Patrick Moore, Jr. 
BBO #670323 
Donna A. Mizrahi 
BBO #678412 
HEMENWAY & BARNES LLP 
75 State Street 
Boston, MA 02109 
(617) 227-7940 
dtillotson@hembar.com 
pmoore@hembar.com 
dmizrahi@hembar.com 

36 

ADD101



TAB A 

ADD102



SHEETS 
1 COVER SHEET 
2 EXISTING CONDITIONS 

H & W APARTMENTS 
A PROPOSED MIXED INCOME 

APARTMENT COMMUNITY 
711 RANDOLPH AVENUE 

MILTON, MASSACHUSETTS 

OCTOBER 1, 2014 

3 EROSION & SEDIMENTATION CONTROL 
4 PROPOSED LAYOUT 
5 GRADING & DRAINAGE 
6 UTILITIES 
7 PROFILE 
8 SIGNAGE 
9 DETAILS 
10 DETAILS 
11 DETAILS 
12 DETAILS 
13 DETAILS 

LOCUS MAP 

1" - 1,OOO' ± 

REVISIONS: 
No Ol\Tt 

la..... ~ IlRArp"'"G f QI1S 
z.....- ~ PJitAHIWWfDf1S 

L- 05-29-15 PUk flME\v EonS 

H & W APARTMENTS 
MILTON, MASSACHUSETIS 

DEVELOPMENT TEAM 

APPLICANT 

HD/MW RANDOLPH AVENUE LLC 
519 ALBANV STREET, SUITE 200 
BOSTON, MA 02118 

ATIORNEY 

MINTZ-LEVIN 

ONE FINANCIAL CENTER 

BOSTON, MA 02110 

ARCHITECT 

SHESKEV ARCHITECTS 

14 FRAN KLI N STREET 

QUINCV, MA 02169 

LAN DSCAPE ARCH ITECT 

ULRICH BACHAND LANDSCAPE ARCHITECTURE 

156 CABOT STREET UNIT 2A 

BEVERL V, MA 01915-5822 

ClVIUSURVEY 
DECELLE-BURKE & ASSOCIATES 

1266 FURNACE BROOK PARKWAV 

SUITE 401 
QUINCV, MA 02169 

DeCEllE 

~ 
BURKE 

& Assoolatas, Inc. 
JOB NUMBER: 185.013 

ADD103



/ 
i 

/ 
/ 
/ 

/ 
/ 

/ 
/ 
/ 

/ 
/ 

/ 
\ / 1 
\ / 
\ / 
V 

/1 
/ I 
/ \ 
/ 1/ 

/ V 

/ /\ 

/ 

I 
/ 
/ 

LOCUS MAP 
NfF JOSEPH II MULLINS 

MAP J BLOCK 14 PLOT 58 DT TO 

1" - 1,OOO'± 

NfF CHARLENE A MULLINS 
MAP J BLOCK 14 PLOT 4A 

" IF JAC08 y CHRISTlNA o.RLlN 

M{lP WLOC/( 14 PLOT 4B 

/ 

NfF CLODOMIRO BAUTISTA 
MAP J BLOCK 14 PLOT 1 

/ 
/ RCSIf){Ncc A '> 

(ONING '*ll!iCSlDCNCC 

/ I 
/ I .. I / Ifl 

I I 
/ I I / 

~ __ .J I 

~rJI , 
Rw1f2.88 I '" 

ill 

NIF JOSEPH LOM8ARDI 

MAP j BLOCK 14 PLOT SA 

X-$IIH / 
# .U)47f / 
I~ ---J-, , 

, 
, , , 

/ 

f ,. 
/ 

f , 
F , 

NiF CLAIRE A KINGSTON 

MAP j 8LOCK 14 PLOT 9 

WCrLANOS 

\ 

/ 
\ 

$> IlL"" ___ _ --- dO· WCTlANO 8,,"£R 

D~O -: ~'W~--RANDOLPH AVENUE (ROUTE 28) 
/ "-114:..8 IJ,-lItJ..J8 ~ ~ "" ~ ~ - ~ ~ 1= ~ I~ I; r. Ill' - _ ~ 

:r ~, " b Q ~ 

--OHW _ --,---_OHW co" UO II ~I'$.ri $Imw~~:~i..-!=;:;;"";:.~_-OHW __ (STATE HIGHWAY -74 FT WIDE) ______________ -+ ____________________________________________________ ~~ ____ ~~~~ __ ~~ __ ~ ______________ ----------------________ PLEASANTSTRffT ~ 

it. G 

/ 

o 

\ 

\ 

D£lD RCSTRlcnON LlN[ 
(BOOK 2.1/80 PAce 181) 

NiF TOWN OF MILTON - HIGHWAY DEPARTMENT 

MAP J BLOCK 14 PLOT 7 

LEGEND; 
EXISTING: PROPOS£D: 

- lOCUS PROPCRTY LINE 

- DRAIN IJANHO/..C 

- SCv.£R IJANHDU 

- CA TCH BASIN 

~ - GAS VAL\.{" 

- WA TeR VAL V[ 

ru.. - UTILITY POL( 

N/f - NOW OR FORM[RL Y 

o - IRON PIP£ 

- DRAIN PIPE 

---w--- - WATrR /JAIN ---w---
- FIRC HYORAf.lT 

-- < -- - CAS MAIN 

-- [ - - - UHOCRGROUND PO~R -- [ 

-- ""'" -- - OVfRH[AD WIRES 

• -- - S£'I'I£R PIP[ 

- H'lQ - - - - CONTOUR 

- SPOT GRADE 

-K---X:- - X- - 04,. &JM( rellu 

-s--­
~ 

~ 

- TO BE REMOVED TBR 

- HANDICAP SPACE HP 

- Vl£Tt.AND FLAC 

- I'fETLANO LINE 

NOTE: 

DT XX MEANS DECIDUOUS TREE or DIAME1[R XX-

DeCELLE 

frf1f 
BURKE 

& Associates, Inc. 
12156 Furnace Bruck Parkway, SuilQ .0401 Quim;y, MA 021611 

(6H) 405-5100 (0) (617) 405-5101 (F) 

LAWRENCE W. DEUlLE, JR . PlS DATE 

GENERAL NOTES: 
I lOCUS: ASS[SSORS MAP J BLOC/( 14 lOT 5C, 15, I~, 115 

DUO FlH'CRENC£: 
Book 2065J Page 125 Booll 20 756 Page 187 
BooII 23180 Poo~ 181 
PLAN R[FERENCE: 
9001< 2917 Pop~ 517 
800« 2966 Page 351 
800J0 448 P1011 446 or 1997 Bom 5JI Ploll BB OF 2004 
Booir !i47 Plo" 29 OF 200.5 

2 THE lOT SHOv.f,j DOCS NOT lfE WITHIN A SPEClAt 
nooo IoIAZARD ZONE AS DElINfA TED ON FIRM 2!l024.5 
00019, DArcO APRIL OJ, 19711 

3 THIS PLAN IS TI-IC RESUlT OF AN OH-TH£-GROUNO 
SUR~Y PCRFORW£O BY D£CELlE-BURKE.t ASSOCIAIH 
M£nANDS OClINEATED BY (COrrc. INC AND FI£to 
tOCATCD BY mrs Dl'f1C[ 

4 All COHSTRUcnOH 10 COHrOR" TO lI1lTON PUBl.IC 
ICRKS AND " ASS HlCHWAY SJANOIoPOS 

5 EXISTlNe ununcs WHERE SHOI'IN IN THf DRAWINCS 
ARC APPROXIMATE THE CONTRACTOR SHALL BC 
RCSP{)HSlBl.E FOR PROPER!. Y LOCATINC AND COORDINATINC 
THe PROPOSED CONSJRUCJ1ON Acn~TY ""lH DIG-SAFC 
AND THE APPliCABlE UTI!.ITY COMPANICS AND 
WAINTAJNlNC THe EXlSTINC unUTY SYSTEM IN SERVIce 

6 OIC-SArE SHALL BE NOTlnfD PER THe STA 1[" OF 
UASSAC'NUSH15 STATUTE CHAPTER B2. SEcnON 409 AT 
TCl 1-888-J44-7233. THE EN(;lNEER 00(5 NOT 
GUARANT(E THEIR ACCURACY OR THAT ALL unUTIES AND 
SUBSURrAC£ STRUCTUReS ARC SHOWN. LOC'" nONS AND 
CLEVA nONS or UNDERGROUND ununcs ~RC TAKEN 
rROIA RECORD PLANS. THE CONTRACTOR SHALL ~RlrY 
SlZt, LOCA nON, AND INYFRTS or unWIES AND 
smUCTURES AS RfOOlR[D PRIOR 10 THE START Of" 
CONSTRUCTION 

7. All DJSTURBfD AREAS TO BE LOAUCD AND S£EOED 

8. (l(VATlONS ~ER[ SH~ AR£ ON TO~ Of" MllTC»4 
OATUJ,I 

PRESENT 0YVNERS: 

HD/MW Randolph Ave LLC /o.1ap J Block 1-4 Plot 6 

Randolph Avenue Realty Trusl Map J Block 1-4 Plots SC to l6 

HD/MW Randolph Ave LLC Map] Block 1-4 Plots 15 

TOTAL AREA OF .-.LL EXISTING PARGLS - 35-4,5051: 5 F 

-81-4± ACRES 

PROJECT TITLE &-lOCATION: 

H&W APARTMENTS 
IN 

MILTON, MA 

711 RANDOLPH AVENUE 

PLAN TiTlE: 

EXISTING CONDITIONS 

PREPARED FOR : 

HD/MW RANDOLPH AVENUE,LLC 
519 ALBANY STREET SUITE 200 

BOSTON, MA 02118 

DATE: OCTOBER 1, 2014 

REVISED: NOVEMBER 26, 2014 DRAFTING EDITS 

REVISED: APRil 4, 2015 - PEER REVIEW EDITS 

REVISED: MAY .29, 2015· PEER REVIEW EDITS 
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CONSTRUCTION PREPARATION 

Tne Conlrcu:tor sholl relliew Ihc design plol\$ ond visit the slle prior to preparing 0 
S\OI'mWoIlH Pollution Prevention Pion (SWPPP) The pion shown hlfe i6 (I 

repreJIlntolion 01 vurious methods 10 conlroUing slOl'mwottif ond cyoundwoler during 
construction ond sholl be used as 0 VUicH \0 protect orea," of interasl 

rr.9 (OI'IIIOCIO' Ih(,Jt \IS. 011 4f1 .. JI Monolltm tn\ Proclkes
M 

ovollobfe to Pfolec\ 
rUOUF" oiUlI oIL(! Or'WOI lOcol"; Dublcle \"It LImit oj Work Additional temporary 
etoIle" control (TEe) delolls ore Inclul1ed In this pion sa' on Sheet 9 of 13 olong 
with construc!lon sequencing noles; Tha contractpi' sholl ra¥ill. thesl details !)nd 
noles 

enc,. ,hi" ~,. I. <'OfT'Ipl.t. QtIoO oo~oYC<I , In. (:onltoclor &hoi mul ..tn" Ie­
reprelsntolives Ihol will Inspect Ihe project os 11 proceeds 0 minimum 01 live (5) 
buslnll5S doys prior loony work procndlng on sll. A s~hlldule will be e!ltablished 
10 have the limit 01 Work/Ero!llan Control 9orrl.r .Ioked In Ine field and 10 ho ... e 
Ihe IIl'1e inepected and oppro ... ad by town InSPIClors Drlce approved, the Conlroctor 
may proceed with developing OCCIIU Inlo Iha tilt and proceld wllh \he wellond 
~ro!l!illng Pleose r .... le. the weiland crossing nollS lound on Sheel 9 0' 13 

NIF JOSEPH R MULLINS 
MAP j BLOCK 14 PLOT 5B 

NIF CHARLENE A MULLINS 
MAP j BLOCK 14 PLOT 4A 

NIl' JACOB y CHRlmNA CIIRLIN 

MAP W tOCK 14 PLOT 48 

/ 

/ 
/ 

-

N/F CLODOMIRO BAUTISTA 
MAP} BLOCK 14 PLOT 1 

N/F JOSEPH LOMBARDI 

MAP j BLOCK 14 PLOT 5A 

-, 

CONSTRUCTION ROAD 

- --.. _ . .,. .. __ ..... 

N/F CLAIRE A KINGSTON 

MAP j BLOCK 14 PLOT 9 

I 

~­
f 
I 

COGE or BOF1OErfINC vrcETAT£D WCTLAND 

RANDOLPH AVENUE (Ro'UfE2"''8) 

\ 
\ 

NIF TOWN OF MIL TON - HIGHWAY DEPARTMENT 

MAP j BLOCK 14 PLOT 7 

lEGEND: 
[X/STlNG: 

- lOCUS PROPERTY LINE 

- ORAIN MANHOLE 

- $£'MR MANHOLE 

- CATeu BASIN 

- GAS VALli[ 

- WA1E'R VALVE" 

- UT/lI'Y POLE 

- NOW OR FORIMRt. y 

- IRON PlP£ 

- DRAIN PIP£ 

---w--- - WAlt'R 'lAIH 

- FIR( H'I'ORANT 

-- G -- - CAS "AIN 

PROPOSED: 

@ 

G) 

Hl 

--w---

-- E - UNDERGROUND POItER -- E --

-- DHW-- - O~R/04CA.D MRCS 

-- S -- - SO£R PIP( 

--- -IOD--- - CONTOUR 

- SPOT GRAD£ 

- C,.,AIN LINK FENCE 

- TO Sf RO~OVCD 

- _!PAa 

- WE"TLAND FLAG 

- wrn.AND UN[ 

---s---
----iiQlI---

~ 

18" 

HP 

DeCEllE 

(!fff 
BURKE 

& Associates, Inc. 
1266 Fumar:.e Brook Parkway, Su/ID ""01 Quincy, MA 021159 

(eH) 405-5100 (0) (B17) 405-5101 (F) 

lAMES W BURKE, PE DATE 

GENERAL NOTES: 
I LOCUS ASSESSORS MAP J BLOCt< 14 LOT SC, 15, IS, 16 

OCto RfF[R£NCC: 
Soal 2065J Poge 125 800II 20756 Pogf 187 

~~: ~~~~1: 18f 
So~ 2917 Pop 317 
eoOle 1966 Poge 351 
Book 448 PlOIl .... 6 OF 1997 8DoIf 5J' Pton 88 or 2004 
800II 54 7 PlOtI Z9 OF 2003 

2 , 1H! LOT SHOIfIN DOCS NOT LIE IWTHW A SPfOAl 
FLOOD HA1ARD lONe AS I)ELiH£A T£D ON rimA 25024, 
00018, OArro APRIL OJ, 197a 

J THIS PLAN IS TI-tC RrSUt T Of AN ON- TWC -GROUND 
SUR~Y PCRroRIKJJ BY OCCCUC-SlJRI(£ ~ ASSOC'IA1l'S 
IM:Tl ANOS OCLlH£A 1£D BY CC01£C, INC AND fl£tD 
LOCI. T£D BY rHtS OFncC. 

.. ALL C'OtiSrRVC~ 10 CONr(IjtM JO alii. n:w A18.J(' 
~JCS MO "ASS ~"AY s1ANOAROS 

5. (JOSTlNG UTIllncs ~ SHO\IIN IN TH£ DRAItWNGS 
Am: APPROXIUAT[. THE CCWTRACTOR SHAlL 8£ 
R!5PONSlSL! F'~ PRClP!RlY LOC"TING AND COOROfN"nNC 
1HC PROPOSED CONS'lRUcncw Aem-try IMm DlC-SAF£ 
AND TH( APPLICABLE UT.lUTY cotlPANlC5 AND 
MAINTAININe THE EJtlSDNC UnLITY SYSTlU IN SCRlIICf 

5. mC-SA.F( SHAJ...L OC NOnnm PeR TH£ 51" 1£ OF 
UAS'SA.Oiusrrrs STAJU'IF CHAP1[R 82, SEcn~ 4051 AT 
Ttl I-B88-J44-7211 1H£ EHGlNEER DOCS HOT 
GUARAAITrE THEIR ACCURACY OR fHAT ALL UTlUTI£S AM) 

sueSUfVAcr STRUCTURES A.R£ SHOMrl !DCA noNS AND 
CLEvAnONS Of UNDCRGROUND unuT/£S MERf TMCN 
rR~ ReCORD PL"NS THe CONTRACTOR SHAll VCRlF,( 
Sllf, LOCI. nON, AHO IN\.£RTS OF UTlLlJJfS AND 
STRUCTURfS "5 R£OUIRfD PRIOR TO THE START OF 
CON5TRUC11ON 

7. ALL DISTURBED ARrAS TO Be lQA.VfD AND S[[DED 

8. (WIA DONS ~R[ SHO.-.r All[ ON rOllIN Of' IIIN.. TON 
OATU~. 

ZONINGo RESIDENCE Ale 

MINIMUM REQUIREMENTS: 

AREA: 40,000 S F 17,500 SF 

FRONT SfTBACK: 30' 120' 

SIDESET8ACK: 15'/10' 

REAR SETBACK: 30' 130' 

lOT FRONT AGEMIIDTH: 150' 175' 

PRESENT OWNERS: 

HD/MW Randolph Ave LLC Map J Block 14 Plot 6 

Randolph Avenue Realty TrusL Map J Block 14 PloLs sC &16 

HD/MW Randolph Ave LLC Map J Block 14 PloLs 15 

PROJECT TITLE 8,. LOCATION: 

H&W APARTMENTS 
IN 

MILTON, MA 

711 RANDOLPH AVENUE 

ptA""IIU 

EROSION &, SEDIMENTATION CONTROL 

PREPARED FOR: 

HD/MW RANDOLPH AVENUE,LLC 
519 ALBANY STREET SUITE 200 

BOSTON, MA 02118 

DATE: OCTOBER 1,2014 

REVISED: NOVEMBER 26, 201'1 DRAFTING EDITS 

REVISED: APRIl4, 2015 - PEER REVIEW EDITS 

REVISED: MAV 29, 2015 - PEER REVIEW EDITS 
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[ X/STING: 

---w---

-- G --

-- £ --

--"""'--
-- s --
- ___ ' 00 _ _ _ 

LEGEND: 
PROPOSED: 

- DRAIN MANHOL£ 

- Sll«R UANHOLC 

- ell reM SA SIN 

- GA.S VALVE' 

- WATeR VALVE' 

- UTILITY Pot.£ 

- NOW OR reFiMERL Y 

- IRON PIPC 

- DRAIN PIP( 

- WATER MAIN ---w---
- flRC HYDRANT 

- GAS U,t,'N G 

- UM}£RGROUNO paKR -- £ --

- O\£RHCAO MIReS 

- seweR PIP! 

- CONTOUR 

- SPOT GRAO! 

- CHAIN LINK fCNC£ 

- 10 BE R£1I0\£D 

- HANDICAP SPAC£ 

- M£1LAND FlAC 

- M£n.AND LINE 

---5---
~ 
~ 

feR 

"P 

NIF JOSEPH R MULLINS 
MAP j BLOCK 14 PLOT 5B 

NIF CHARLENE A MULLINS 
MAP j BLOCK 14 PLOT 411. 

/ 
NIF JACOB j,CHR/STINA CIIRLIN 

M/lP )l€LOCK 14 PLOT 48 

/ 

NIF JOSEPH LOMBARDI 
MAP J BLOCK 14 PLOT SA 

II 

NIF CVlIRf A KINGSTON 

MAP / BLOCK 14 PLOT 9 

PRQP05lQ «aT I 
.)4Q,.J6'~ Sf. 

..,.-~-

/ 
I 

--
/ 

RANDOLPH AVENUE 

(STATE HIGHWAY -74 FT WIDE) 

PLEASANT STREET ( 

/ 

/ 
\ 

/ 

\ 

\ ~ BK4Wrc .. 6 

NIF EL .E:M ~HEA 
\ IIIP /BLOCK 14 PLOT 15 

NIF TOWN OF MIL TON - HIGHWA Y DEPARTMENT 

MAP j BLOCK 14 PLOT 7 

WIN LOT ARCA 

GRHNAR&' I 
OPfNSPAa 

BUILDING fOOTPRfNT 
100ll« noao •• r. 
BUIt.DlNC HEiGH r 

'lIN F'RONT YARD 

II'H I£AR YARD 

RCQUIReD PRa~O£D .';"~~o 
k'j.-. '.~ J40,J6,:t s. NO 

'ffifR~ ." 2.57,J47:t S • NO 

~~~~:~o~ J7.120S.F. NO 
tI 66J S-r , ".. 

[s':cS;;;;': ._ 4 • .5 STORIE. m 

'50'/15' OJ ' Y[S 

50- '28' No 
.... .1.5 ' NO 

"". ,,. y[S 

'"0 '56 vrs 
JO FEET TO 
PROI". lINf )5' NO 

1~OOO sr_ ~ •. arw s.t "" 
PARKING SPACES PROVIDED: 1 S6 

GARAGE SPACES: 63 
OUTDOOR SPACES : 73 

OF BORDCR/NG \l["GcrATED wrTLAM) 

o 

DeCELLE 

1ffU 
BURKE 

& Associates, Inc. 
1266 Fumace Brook Par1l.w8Y. Suite 401 Quincy, MAo 0216& 

(617) 405-5100 (0) (617) 405-5101 (F) 

~ ~ :~ 
~ 

LAWRENCE W. DECELLE, JR Pl S DATE 

GENERAL NOTES: 
I lOCUS: AsseSSORS "'liP J BLOCK 14 LOT SC, ii, IS, lIS 

DEEO RCF'£R£NC£: 
800k ZQ5SJ POf}fl 125 Book 20756 POgfl 187 
&011 l,lJOO Page 181 
PLAN R£F'£RCNC£: 
900tI 2S1'" Poge .517 
&ok 2Nti Poge. JSI 
8oo1t u8 PlOtI .... 6 OF 1997 Book 5JI P/Ot'I 8B or 2004 
~ 541 PlOI'I n or 2005 

2. THe 1.01 ~ DOCS Nor LIE IMTl-NN A SPECIAL 
flOOO N/4Z1tRO lONE AS DrLlNe" TED ON nRU 230245 
00019, 01.1['0 APRIL OJ, 197&. 

J. lHtS ptAA IS TH£ ReSULT Of AN OH-TH£-GROUNO 
SURW'Y P£RFORfI£J) 8Y DEC£Lle -SIJRt(£: & ASSOCIA 1['S 
M£l1.AHDS DEL/HlATlD BY [COrce, INC. AND Fl£LD 
lOCAT[D 9Y 'HS 0fF'ICC . 

• . AU CQNsmucncw 10 COHFORII TO Affl. TON PU8UC 
MOIlf(S AHO IIMSS HlCHWA Y STANDARDS. 

.5. (»STWG ununrs IWifRf SHaIN IN TH( ilQA..wGS 
ARt APf'fK1)(IUAJ'[. THe CONJRACTOR SHALL Be 
RlSPOHS18L£ FOR PROPCRl'l" lOCI. 1JNG AND CQORD4N;, T~G 
THe PROPOSED CCWSlRUCnON ;,cnVlTY wrTN D/G- S;.FC 
ANO THe APPUCIt8I..£ UlJllTY COAIPANllS AND 
~AIHTAlHtHG 1H( [XlSTlNG UTILITY 5vsrroW IN SERIJICf. 

Ii OIG-SAF[ SHALL 8E NOnn[D PER THe STA.1[ or 
IIASSACHUS£TlS STATVTr CHAPTrR e2, seCTION -40S1 AT 
m. 1-&8I-J .... -72JJ. THe fNGINE£R DOCS NOT 
GlMRANT£C THeIR ACCURACY' OR JJ.lAT ALL UTll/Jles AM) 
SlJ8SURf';,C£ SlRUCTURfS ARC SHO .... LOCATIONS AND 
rUVA news Of UNDCRGROUND UTlLlTJES Ml[R[ TAKeN 
niOIJ R£CORO PLANS. THe COHfflACTOR SHALL ~RlfY 
Silt, LOCI.. nOH, AND IH\I£RTS OF UJlLIn[S AND 
SlRUCTUR(S AS REQUIRED ~ TO THE START OF 
CONSTRlJCJlON 

, AlL DlSTJ..IRarD ARrAS TO BE LOAJlED AND SCEDeD. 

4. nEVA n(JIIS Mff£RE' SHOIW.' ARE ON rotr.N OF Wl TDN 
DAf\JII 

PRESENT OWNERS: 

HD/MW Randolph Ave llC Map] Block 14 PI 01 6 

Randol ph Avenue Really Trust MapJ Block 14 Plots 5C &1 61 

HD/MW Randolph Ave LLC MapJ Block 1'1 Plols 15 

PROJECT TITLE &- LOCATION: 

H&W APARTMENTS 
IN 

MILTON, MA 

711 RANDOLPH AVENUE 

PLAN TiTlE: 

PROPOSED LAYOUT 

PREPARED FOR: 

HD/MW RANDOLPH AVENUE,LLC 
519 ALBANY STREET SUITE 200 

BOSTON, MA 02118 

OATE: OCTOBER I. 2014 

REVtSED: NOVEMBER 26, 2014 DRAFTING EDITS 

REVISED: APRll4 , 2015 - PEER REVIEW fOlTS 

REVISED: MAY 29, 201 S - PEER REVIEW EDITS 
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EARTHWORK CALCULATIONS: 
14,252 CUBIC YAROS CUT 
WLCUflrt rASPS fAl 
4,720 CUBIC YARDS CUT NfT 

NIF JOSEPH R MULLINS 
MAP j BLOCK 14 PLOT 5B 

N/F CHARLENE A MULLINS 
MAP j BLOCK 14 PLOT 4A 

,/'" 
NIF JACOB y CHRISTINA CM/UN 

MAP W lOCK 14 PLOT 48 

/ 

/ 
/ 

N/F CWDOMIRO BAUTISTA 
MAP j BLOCK 14 PLOT 1 

NIF JOSEPH LOMBARDI 
MAP j BLOCK 14 PLOT 5A 

PROPOSED l' IIIDE " HIGH EARTH BrR'" 

NIF CLAIRE A KINGSTON 

MAP j BLOCK 14 PLOT 9 

- - - -- --- - - --- -- -- ---

/ 
\ 

"" IOO'~~~ 
'-..... ~~' "NO DlSTIJRSANCC ZONe" 

:-/ <1JIi{ or _OCRING ..-CCTA1IJ) ~n.<NO 

" ~::~::::::~~~~~~~~~~~~~~~~~~~;r~~::---::-:-~----:-:;-~--==-~-;-~-~-~-;;-;;-~~:;~~::~~~r:~:;:;~~~~~------~~~~' ~~: 
~ ~ 
- ~ 

~ ~ -.~ 
/ -

/ 
RANDOLPH AVENUE (ROUTE2a) 

~ , 

.. ---.. _ .... .,.,,_ ... -, ,,.. ..... ~-r~ . " """ '1.a'A \ 1 ~A iT 1.411n["'\ 

\ 
\ 

NIF ELLEN M SHEA 

'rAP J BLOCK 14 PLOT 15 

NIF TOWN OF MIL TON - HIGHWA Y DEPARTMENT 

MAP j BLOCK 14 PLOT 7 

LEGEND: 
EXISTING: PROPOSED: 

- LOCUS PROPeRTY LINE 

- DRAJN MANHOlE 

- SEWE'R MANHOlC 

- CATCH BASIN 

- GAS VALVE 

- WATER VALVE 

- unUTY POLE 

- NOW OR FORMCRL Y 

- IRON PIPe 

- DRAIN PIPE 

---w--- - WATfR MAIN -----w---
- fiRE H'fl'JRANT 

-- ~ -- - GAS MAIN 

- - E - UNDERGROUND POWER -- E --

-- "''' -- - OV£:RHEAD WIRES 

- - $ -- - S£It£R PIPE ---5---
- - - -100- -- - CONTOUR ----m-

- SPOT GRADE ~ 
- CHAIN liNK fENCE 

- TO SF REMOV['D TBR 

- HANDICAP SPACE HP 

- wrnAND Fl".C 

- WE'nAND LINE 

- INSPCCTlON/MAINTrNANCf MANHOLE III> 

DeCELLE 

WrJ 
BURKE 

& Associates, Inc. 
1266 Fumac;e Brock Parkway, Suite 401 Quincy, MA 02169 

(617) 405-5100 (0) (617) 405-5101 (F) 

JAMES W BURKE, PE DATE 

GENERAL NOTES: 
I LOCUS: ASSESSORS MAP J BLOC#( , .. LOT 5C, 6, IS, 16 

OCCO REFrRCNC(: 
Book 206SJ POf}e 125 Book 20756 Page 187 
800II 2JI80 Paget IIJI 
PLAN REfTRENC£: 
Book 2 !r1) ". 517 
Book 2"'~ J51 
80014 "'6 /lfo;I ."6 or 1997 Book 531 Pion 8B OF 20CH 
800II: S .. 7 PIon 29 OF 200S 

2. THE lOT SHO~ 00£5 NOT ue ItITH/N A SPCOAL 
FLOOD HAZARD ZONf AS DELINCA TED ON FIRM 250245 
00018, DArro APRIL OJ, 1978. 

J. THIS PLAN IS THE: RCSUL T OF AN ()N- THC -GROUND 
SURIIE'Y PCRfORU£D 8Y DECflLE-BURKE" ASSOOATES 
M£TLANDS OCllNEA TCD BY CC01£e. INC AND FlELD 
LOCA TED BY JH/S OFFlCE. 

• AU. CDNSTRUCnDN TO CONFORM TO MIL TON PUBUC 
itORKS AND "'ASS HIGHWAY STANDARDS. 

5. ElOSTING ununrs IIItIER( SHOWN IN THE: DRAIMNGS 
ARC APPROXI"'AT£. THE: CONTRACTOR SHAll 8£ 
RESPONSI8!E FOR PROPERLY LOCATING AND COORDINATING 
THE PROPOSED CONSTRUCTION Acmt/TY ~TH DIG-SAFE 
AND THE. APPLlCABt£ UnuTY COW'AIoItES AND 
IAAINTAININC THE rJnSTING Um.ITY SYSTEM IN SERVICE 

6. DIG-SAFE SHAll BC NOnFlED P£R THE STAl[ Of 
MASSACHUSETTS STA ruT[' CHAPTfR In, S(cnON "09 AT 
TEL 1-888-J44-71JJ. THE EHG7NEER DOES NOT 
GUARANTEE THeIR ACCURAcY OR THAT AlL unUTJES AND 
SUBSURfACE smucTURrs ARE SHOIIIfI. LOCA nONS AND 
nEVA DONS OF UND£RGROUND ununrs MERE TA/(EN 
fROM ReCORD Pt.ANS. THE CONTRACTOR SHALL VERIFY 
SIZE, lOCADON, AND INIJERTS Of' unUDCS AND 
STRUCTURES AS RCOUIRED PRIOR TO THE START OF 
CONSTRUcnDN 

7. ALL DISTURBED AREAS TO BE lOAAlED AND seCDED 

8. ElEVA nONS WHERf SHDWH AR£ ON TO ... OF MIL TON 
DARN. 

ZONING: RESIDENCE A/ C 

MINIMUM REQUIREMENTS: 

AREA: 40,000 S.F /7,500 SF. 

FRONT SETBACK: 30' /20' 

SIDE SETBACK: 15'/10' 

REAR SETBACK: 30' / 30' 

LOT FRONTAGEfWIDTH: 150'/75' 

PRESENT OWNERS: 

HD/MW Randolph Ave LLC Map J Block 14 Pial 6 

Randolph Avenue Realty Trust Map J Block 14 Plols 5C &16 

HD/MW Randolph Ave LLC Map J Block 14 Plots 15 

PROJECT TITLE &- LOCATION: 

H&W APARTMENTS 
IN 

MILTON, MA 

711 RANDOLPH AVENUE 
PLAN TITLE: 

GRADING & DRAINAGE 

PREPARED FOR: 

HD/MW RANDOLPH AVENUE,LLC 
519 ALBANY STREET SUITE 200 

BOSTON, MA 02118 

DATE: OCTOBER 1, 2014 

REVISED: NOVEMBER 26, 2014 - DRAFTING EDITS 

REVISED: APRIL 4, 201S - PEER REVIEW EDITS 

REVISED: MAY .29, 2015 - PEER REVIEW EDITS 
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UTILITY NOTES; 
I, THE PROPOSrD WATER S'I"STCU 5~ALl BC INSIAll[D IN 
ACCORDANCf i'II'TH THE AMERICAN WA JfR WORKS 
AS$OClA;JIOtI (AWWA) ReOUIREMENTS, M'LTON WATER 
R[Q,lL,.mws: ~ND Vl7TH THE MILTON DePARTMENT or 
PUBLIC WORJ<S STANOARDS AND SPEClnCATIONS 

2 . THE PROPOSED seWAGE COUCCIION S't'Sl(M SHAll 8£ 
WSTALlED IN ACCORDANC[ IWrH THe AM[RICAN WAl'ER 
WORKS ASSOCIATION (AWWA) RCOUIRCMCNTS, Mit TON 
SCWE'R RCGutAJIONS ANO IMTH THC MIL TON DePARTMENT 
or PUBLIC WORKS STANDARDS AND SPECIfiCATIONS. 

NIF JOSEPH R MULLINS 
MAP J BLOCK 14 PLOT 5B 

N/F CH;"R.LENE A MULLINS 
M;"P J BLOCK 14 PLOT 4A 

o --./"" 
N/F JACOB j.CHRIST/NA CARLIN 

MAP }l€LOCK 14 PLOT 4B 

/ 

CO¥CRCTC SiCLWtAJA 

~~<U(~'~ZL! ___ ~ 

R:= "2.88 

---G 

NIF JOSEPH LOMBARDI 

MAP J BLOCK 14 PLOT 5A 

PROPOSED ol/no 
CONTROl smUCTURt 
R·'21.~ 
1(111)_124.0 
I(out)-IIJ., 

NIF CLAIRE A KINGSTON 

MAP J BLOCK 14 PLOT 9 

- } "-
/' 

" '-
/ 1 

"- \ / f 
'/ // 

.",- ../ ) // I 
/" 

/ // / I ",..-

I r" 
/ 

\ \ \ 
\ " -....... 

\I ~'~--RANDOLPH AVENUE (ROUTE 28) 

(STATE HIGHWAY-74 FT WIDE) 
n 

PLEASANT STREET ( 

\ 
\ 

NIF ELLEN M SHEA fA/' /BLOO< 14 PLOT 15 

NIF TOWN OF MIL TON· HIGHW;" Y DEP;"R.TMENT 

MAP J BLOCK 14 PLOT 7 

CONNECT NEW 8" INA TER !lAIN 
10 fXlSnNC 6" WA TER !lAIN 
Loc.-. reo ItfTlfIN THE !lItTON 
oPW YARD 

LEGEND: 
[XISnNG: PROPOS[Q: 

- LOCUS PROP£RTY lIHE 

G - DRAIN MANHOlE 0 
I!l - seVER MANHotr II 
E8 - CA TCH BASIN EB 
~ - GAS VALIt[ 

!Xi - WAl[R VAlVf riC! 
'U> - unLlrr POle 

NIf - NOW OR FORU[RL Y 

0 - IRON PIpe 

- DRAIN PIP( 

---w--- - WATE'R J.lAlN -w---

1;t - FlRC HYDRANT 1;t 

-- G -- - CAS &lAIN -- C 

-- C -- -~1ItO;;(1I -- r --
--OHw-- - oveRHeAD WIRES 

-- S -- - SOrCR PIP( ---s---
- --10r.-- - - CONTOU" -----m---

- SPOT GRADE I'm 
-7-->---_ - CHAIN LINK reNee 

- TO Be RCMOVE'O IB" 
- HANQlCAP SPAce HP 

cs- - v.rnANO fLAt; 

---"-- - Vt£nAND LlNf 

- INSPCCTION/MAINT[NANCE MANHOlF: C 

DeCELLE 

Wfl 
BURKE 

& Associates, Inc. 
1266 Furnllce Brook PaOtway, Suite ,",01 Quincy, MA 0:2169 

(617) 405·5100 (0) (617) 405-5101 (F) 

c~ 

~ ~'"~~ 

~~-
~~ 

~ --
JAMES W BURKE, PE OATE 

GE NERAL NOTES: 
I. LOCUS AsseSSORS MAP J BLOCK '4 LOT 5C, 6. IS, 15 

DCrO RfrtRCNC[; 
S~ 206,sJ Pop. 125 BooI< 20756 Pag~ 187 
80014 231lJO POIJ. 181 
PLAN R(rERfNCE: 
BoOik 2"'1 POll • .517 
900k 296& P09C J51 
800II .. ~ PJI)ft "<f6 OF 1997 Book 5JI PIon SS OF lOa. 
Book .54 7 PIon 29 OF 2005 

:2 'HE lOT SHO'iItJ DOCS NOT LIE WITHIN A SPEC1AL 
rLOOO HAlARD l~C AS DELINEA 1£D ON rtRJ.f 250245 
000'8, OATrO APRil.. OJ. 197B. 

J. mls PlAN IS TM[ ReSULT Of ~ ON- me-GROUND 
SUR~Y PfRF'OItllfD SY DeCElle-BURKe .. ASSOCIATrS 
MeTlANDS DElINeATED BY ccorre, INC ANO fiELD 
lOCA 7£0 SY THIS DFFlCC 

• AU COHsnwcnoN 70 CQHfORJ.t TO WLTOH PUBLIC 
IKlRKS J.NO MASS HIGHWAY STANDARDS 

S. EXISTING urn.m(s 1W4£R£ SJlDtW IN THE DRAIWHGS 
AR£ APPRQXnJA rr THe CONTRACTOR SHALL 8£ 
RrSP(IN$lBL£ FOR PROP£Rl. Y LOCA TING AND COOROfNA TlNG 
JNE PROPOSED CONSTRucnON ACn\p1TY WIlH DIG-SAFE 
ANO THE APPLlCMll[ UTIlITY C~PANIES AND 
ArIAINTAINING TH[ [XIS nNe unuTY SrsT[J.f IN SERVICE 

6 lUC-SAF'£ SHALL BE NOTlnCO PER TNf STATE or 
..... ASS ... OIVScrrs STA rurr CHAPTrR 82. seCTlON 409 AT 
TeL 1-888-.,. .... -72JJ. TH£ ENQNEER DOES NOT 
GUARANT(E THCIR ACCURACY OR THAT All UTlUTlES AND 
SUBSURFACE STRUCTURes ARE SHOKW LOCA nONS AND 
[leVA nONS Of' lJNDERGRQUND unUTlES WERE TAKCN 
rR(lM R£CORD PLANS THE CONTRACTOR SHALL VERIfY 
51Z(, LOCATlGW, AND INI,£RTS or UTILITIES AND 
SlRVCTURCS AS REOUlRCD PRIOR 10 1H( START OF 
CONSlRUcnON 

7. AU OISWR9£D AREAS TO BE LOAlolED AND srCOCD 

8. £LeVA nONS IM-IERC SHO~ ARE ON TOMfl OF .,1/. TON 
DATUJ.f . 

ZONING: RESIDENCE A I C 

MINIMUM REQUIRfMENTS; 

AREA: <l O,OOOS.F /7.5005 F. 

FRONT SfTBACK: 30' /20' 

SIDE SETBACK: 15' /10' 

REAR SETBACK; 30' /30' 

LOT f RONT AGEI\fVIDTH: 150' /75' 

PRESENT OWNERS: 

HD/MW Randolph Ave LLC Map J Block 104 Pl ol 6 

Randolph Avenue Really Trust MapJ Block 104 Plals 5C & 16 

HD/MW Randolph Ave LLC Map J Block 14 Pl oLs 15 

PROJECT TITLE &- LOCATION: 

H&W APARTMENTS 
IN 

MILTON, MA 

711 RANDOLPH AVENUE 

PLAN TITlE: 

UTILITIES 

PREPARED FOR: 

HDIMW RANDOLPH AVENUE,LLC 
519 ALBANY STREET SUITE 200 

BOSTON, MA 02118 

DAT£: OCTOBER 1, 2014 

REVISE D: NOVEMBER 26, 2014 - DRAFTING EDITS 

REVISED: APRil <1. 2015 - PEER REVIEW EDITS 

REVISED: MAY 29, 2015 - PEER REVIEW EDITS 

JOB NUMBER; 185.013 I SHEET 6 OF 13 
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DeCELLE 

~ 
BURKE 

& Associates, Inc. 
1266 Furnace 81"OQk Parkway. Suile 0401 Quincy, MA 02169 

(617) 405·5100 (0) (617) 405-5101 (F) 

JAMES W BURKE, PE DATE 

GENERAL NOTES: 

I LOCUS: ASseSSORS MAP J BtOCK , .. LOT 5C, 6, 15, 16 

D[ED RUrRt:N(.T,. 
Boo/( .£OJ,J PCV" 125 Sook 20756 Pcge 187 

~~~~J~'8' 
Book 2'91) p. '" 
Boo#c 79M P09" J)r 
Book ""s PI""" .... ~ Of 'H1 9N'I &l' 1PiI~ sa QT 2(J()4 
Boolc 54 7 Pion 29 or 2005 

2 THe LOT SHOM-l DOCS NOT LI£ WllHIN A SPfClAl 
flOOD HAlARD lONf AS DELINe", TED ON FIRM 250245 
DOOI8. OA7l"D APRIL OJ, 1978. 

J. THIS PlAN IS THE: RESULT OF AN ON-THC-GROUND 
SUR\lCY PfRF"ORU£D BY DECELLE-BURKE" ASSOCIA 1£S , 
M£TLANDS DfLlNEATro BY ECOTrC. INC AND m:w 
LOCA'PrD BY THIS OFFlcr. 

• ALL CONSJRUCDON TO CONfORM TO MIL roN PUBLIC 
~KS AND ~ASS f-IIGHWAY STANDARDS. 

5. DaSTING unun[S IM-/[R£ SHOKN IN THE ORAIWNGS 
ARE APPROXIUA TE:. me. CONTRACTOR SHAll. B( 
R(sPONSlSLE FOR PROPERL Y LDCA TING AND COORDINA TlNG 
THE: PROPOSEO CONSTRUCTION ACTIVITY Wl1H DIG-SAFr 
AND THE APPLlCABlC UJJUTY COMPANIES AND 
UAINTAfNJNC THE EXISTING UTILITY SYSTCM IN SERIIIC£ 

6 DIG-SAFE SHAlL ar NOTlnro PER THE STA l'E" OF 
MASSACHUSCTTS STA WTE: CHAPTER 82. seCTION 4(J9 AT 
Tn 1-888-J404-12J3. THE ENGINEER OO£S NOT 
GUARANTeE. TI-IE.IR ACCURACY OR THAT ALL UJ/LlneS AND 
SUBSURFAC£ STRUCTURES ARE SHOMt LOCATlQNS AND 
eLEVATIONS OF UNDERGROUND UTlLlTI£S K£RE TAKEN 
FROM ReCORD PLANS THE CONTRACTOR SHALL VERIFY 
5J1E. LOCATlOO, AND INVERTS Of UTILIDES AND 
STRUCWR£S AS REQUIRED PRIOR TO THE START Of 
CONSTRUCTION. 

1. ALL DISTURBED AREAS TO BE tOAMED Al'JD s(fDED 

8. ElEVA TlONS ~ERE SHO\tN ARC ON TOItN OF Mil. TON 
DATUU. 

ZONING: RESIDENCE A I C 

MINIMUM REQUIREMENTS: 

AREA: 40,000 S F. 17,sOO SJ . 

FRONT SfTBACK: 30' 120' 

SIDE SfTBACK: 15' 110' 

REAR SETBACK: 30' 130' 

LOT FRONTAGE/WIDTH: 150' /75' 

PRESENT OWNERS: 

HD/MW Randolph Ave LlC Map J Block 14 Plot 6 

Randolph Avenue Realty Trusl MapJ Block 14 PloLs 5C &16 

HD/MW Randolph Ave LlC tv1apJ Block 14 Plol515 

PROJECT TITlE & LOCATION: 

H&W APARTMENTS 
IN 

MILTON, MA 

711 RANDOLPH AVENUE 
PLAN TITLE: 

DRIVEWAY PROFILE 

PREPARED FOR: 

HD/MW RANDOLPH AVENUE,LLC 
519 ALBANY STREET SUITE 200 

BOSTON, MA 021 18 

DAlE: OCTOBER " 2014 

REVISED: NOVEMBER 26, 2014· DRAFTING EDITS 

REVISED: APRIL 4, 2015 ·PEER REVIEW EDITS 

REVISED: MAY 29, 2015· PEER REVIEW EDITS 

JOB NUMBER: 165013 SHEET 7 OF 13 ., 
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[XISTlNG: 

---w---

-- C --

-- E --

--<»IW--
-- $ --

LEGEND: 
PROPOSED: 

- LOCUS PROPERTY UNE 

- DRAIN MANHOLE: @ 
- SEWER MANHOLE IS) 

- CATCH BASIN ffi 
- GAS VAlV£' 

- WA TfR VAL \IE !XI 
- UTILITY POLE 

- NOW OR FORMCRL Y 

- IRON PIPE 

- DRAIN PIPE 

- WATfR MAIN ---w---
- FIRE HYDRANT l';( 

- GAS MAIN 

- UNDeRGROUND POWE"R -- E --

- OV!RH[AD WIRES 

- seWER PIPE: 

- CONTOUR 

- SPOT GRADE 

- CHAIN LINK FENer 

- TO BE REMO\o£O 

- HANDICAP SPACE: 

- K£TLAND FLAG 

- WETLAND LINE 

---$---
-----m-----
~ 

T9R 

HP 

NIF JOSEPH R MULLINS 
MAP J BLOCK 14 PLOT 5B 

NIF CHARLENE A MULLINS 
MAP J BLOCK 14 PLOT 4" 

/" 
N/F J" COB y CHRISTIN" CARLIN 

MAP W LOCK 14 PLOT 48 

/ -"" 

NIF CLODOMIRO BAUTlST" 
MAP J BLOCK 14 PLOT 1 

NIF JOSEPH LOMBARDI 
MAP J BLOCK 14 PLOT 51. 

I 
) 

....... 
/ 

I 

r--.... 

NIF CLAIRE A KINGSTON 

MAP J BLOCK 14 PLOT 9 

pRQPO$fQ JOT I 
.J40,.J651 5.F. 

/ 
( 

/ 
\ 

- - ------ - ..., 100' WEP'LANO kIfTr_ '-..... en"--.. "'''URS'NI:r lONE­

--/' "CJX;r or BDROlRiNG I£G!TA/FO "-'LAND 

, 
----- -------

PROPOSED TACTltf SIIHFACE 

(STATE HIGHWAY -74 FT WIDE) 

PLEASANT STREET ( 

RCSI(){NCC " 
IIC5IDCN« C 

OF BORDERiNC VfG£rArED WeTLAND 

o 

\ 

\ ~ I W'!P'"'' 
N/F EL N M SHEA 

t "PIBI.OCK 14 PLOT 15 

DeCO HCSTRIC1fON I.lNt 
(BOOK 2Jlao PAGe 181) 

N/F TOWN OF MILTON - HIGHWAY DEPARTMENT 

MAP J BLOCK 14 PLOT 7 

PARKING SPACES PROVIDED: 156 
GARAGE SPACES: B3 
OUTDOOR SPACES; 73 

DeCEllE 

frfrl 
BURKE 

& Associates, Inc, 
1266 Fumace Brggk Pari(wBY, Suite 401 QuIncy, MA 021130 

(617) 405-5100 (0) (617) 405-5101 (F) 

~~"lJ. tKCUU • .R 

V:-'l)ot 
..,<f',dr 
.~ 

LAWRENCE W DECELLE, JR PLS DATE 

GENERAL NOTES: 
I lOCUS: ASSESSORS AotAP J BLOCK 14 LOT SC, 6, 15. 16 

DEED RfrERCNCf. 
Book Uiri~J Page 125 Book 20756 Page 187 
Book ' JJSO Page 181 
PlAN RCFERENCe: 
Book 2917 Poge 517 
800Ic Zg6& Page J51 
800II .111<48 Pion 446 or 1997 Book SJI Pion 88 or 2004 
900Ic 547 PIon 29 OF 2005 

2. THe LOT SHOIWoJ DO[S NOT LIE WITHIN A SPECIAL 
FlOOD HAZARD ZONE AS D£LlHfAT[D ON fiRM 250245 
ooolB, DATED APRIL OJ, 1978. 

J. THIS PLAN IS THE RESULT OF AN ON- TH[-GROUNO 
SURV£Y PERFORMEO BY DECELle-BURKE dr ASSOCIAll'S 
I'I£lLANDS DeLINEATED BY ECOTEe, INC AND FlEW 
LOCI. T[D BY 'fI-IIS OFFrCE 

... ALL CONSTRUCJJ(W TO COHrORM TO &ffI. TON PUBl.1C 
WORKS AND MASS HlCHWA Y STANDARDS. 

S fXlSnNG ununcs ~£R£ SHOItrII IN JH£ DRAMtNCS 
ARE ~ROXIMA 7£. TH£ CONmACTC/R SHALL B£ 
RESPONSIBle FOR PROP£RLY LOCAJJNG ANO COORC)JNATING 
TH£ PROPOSEO CONSTRUCTION ACmo'lfY Mf7H DIG-SAfT 
AND 7HC APPUCALI.C UTJLlry CC»APItNl£S AND 
MAINTAINING TNC CKlS11NG UTIlITY 5'1'51£" IN SERIlfCf. 

6. DIG-SAFE: SHALL 8C NOMED PER THe: STA 1'£ or 
MASSACHUSETTS STA TlIlE' CHAPf[R 82, seCTION 409 AT 
Tn 1-B88-J.44-702.ll THE: ENGINEER DOCS NOT 
GUARANTec 7H[fR ACClJRACY OR JHAT ALL um.mrs AND 
SUBSURr ACE STRUCTUR£S ARC SHOIloN. LOCA1I0N'S AND 
El£VAnQNS OF UNDERGROUND UlIlITJ£S ill£R£ TAKCN 
FROM RECORD PLANS. THC CONTRACTOfl SHALL ~/ry 
SIZE:, lOCA liON, AND INV£RTS OF UnuTtCS AHD 
SlRUCJURCS AS RCOUIRro PRlOR TO THE" srART OF 
CONsmUClION 

7. All DLSTURBro AReAS TO 8£ LD.wrD AND SEtaro. 

8. CLCVA. TIONS ~ERf SH~ ARC ON TlWIN OF ~'L TON 
DAWM. 

PRESENT OWNERS: 

HD/MW Randolph Ave LlC MapJ Block 14 Plot 6 

Randolph Avenue Really Trusl Map J Block 14 Plots SC &16 

HD/MW Randolph Ave LlC Map J Block 14 Plots 15 

PROjEO TITLE & LOCATION: 

H&W APARTMENTS 
IN 

MILTON, MA 

711 RANDOLPH AVENUE 
PLAN TITlE: 

PROPOSED S/GNAGE 

PREPARED FOR: 

HD/MW RANDOLPH AVENUE,LLC 
519 ALBANY STREET SUITE 200 

BOSTON, MA 02118 

DATE: OOOBER 1, 2014 

REVISED: NOVEMBER 26, 2014 - DRAFTING EDITS 

REVISED: "PRll4, 2015 - PEER REVIEW EDITS 

REVISED: MAY 29, 2015 - PEER REVIEW EDITS 

JOB NUMBER: 185013 I SHEET 8 OF 13 
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COMSTRlJCMtIt sPEC!rK:AllONS 
, Gon~lrucl lhe level spreader lip on a lero percerll 

gtade 10 ensure urlilorm spreading of rLmorr 

2 LRvel spreoder &holl be tonslrutled 01'1 undislurbed 
soli and nol lill 

3 An erosion ~Iop shall be placed vet'Ucally a mlrl"i"m 
of 6" Irlcnes deep In a slil trerlch one loot bOClt 01 
.ne level lip and porollel to the lip The 1It'0aio/\ 
slap sholl elllerlCt Ine enUre lerlqth 01 Ihe Up, 

<I . The mtlre level lip Oleo sholl be protected by 
placirlg two S\llps of jJte Of e.cetslor motting along 
Ine lip, Eoch slrip Iholl aV8flop Ihe erosion elop by 
01 , • .,.,. 0:" 1r\Q!. 

5 The en\rOrlce channel 10 Ihll level epuloder 5holl nol 
811cead 0' percent grade lor 01 leoll 50 , .. 1 belore 
Intering Ihe spreadlllr, 

6 , The "ow 'rom Ihe level spreader 'hall oullet onlo 
stabilized areas Water should nol reCOrlclrllrol!! 
immedlolely bela ..... Ine spreader 

7 Periodic inepecllon ond mointenonci Iholl be 
perlormed il reQ,,'red 

6'-O~ I,IIN 

,._-Jz -~ L£VElER OIJERLAP PROT[CTIV( 
IIIATERIAL BY 6" t,jIH 

SECTION 8-8 

fj" DfPTH I-I/r 
CRUSHED sr(Ji.t 

TEMPORARY DIVERSION SWALE 
NDT TO SCAlf 

TEMPORARY LEVEL SPREADER 

CONSTRUCTION SEQUENCE / METHODOLOGY 

- ConlroclOI 10 prepare a Slormwol.r Pollution Prevention Plan (SWPPP) 10 comply 
"lIh the EPA.'1i- Nolionol Pollution Dilchorgl Ellminotion S)'I'llIIm& (NPOES) Cenarol 
Parmi! Conditions lor a Con51ructiC>/'l Projecl prior to Ol'IY 9rOl.H1d dilturbDn(;1I 
ouociolod wlln tha proposed constructlon The SWPPP will Indude 0 Soil and 
E,oliion Contr~ Pion Ihol conlorms 10 011 locally inued oerm1l1 01 "ell 01 Ihe 
Nf'DES "quiremenls 
- Conlroctor &hall pt'9Y(Int ony IlIicil dllchorge to o~~ur on &ite P~ Slondord No 
10 01 Ihe ~osaOEP Storm_oter Wonogttnenl StonClord5. Iflare &holl b, nO illicit 
d;.ehorges 10 the stormwoter mon~enl .~I.m. n'e ConlrOCtOf during 
conl"u~11on i& rasponeibll lor implementlnv Ihe ErOI'on ond Sedimentolion Conlrot 
PIQt1 and lhe OcI.roli(ln ond Uoinl.nonc. Plan ond overs.elng oclivilil6 01 Ih' 
loc~i\y 10 prevent ~1i~iI diflcharges 10 Ihe drolnog. ')'Ilem Irom occurring II is 
'IT"ictly prohiblled to diecho,oa any pfodu~t6 or lub,tonell' 0010 Ihe ground &KloCI 
or Inlo any droinage IlruClures, IUCh 01 colch bOlin Inlet&, monholes, wa1er quoJity 
unill, lorebo)'B, bOlilin or d,oinoge ouUet, Ihol would bill a dlllrlm..,.,1 \0 the 
environmenL 
- Conlroctor to sloke limit 01 wark In ttlll lierd by Inolrument &urye)'. The erosion 
COI1t1ot bol'l,.,.. IIhOD tll 1f"1.10I111111 Cit IhlB demorcotlon Thil includelll the IItreom 
cr081ing orea 
- Prior 10 any con&lrucUon acllvili", In$loli lemporory .rosion controls (lEC) OB 

Ihown on Ihe 511e plans. Additional erollon CMlrol l.ncin9 mo)' be In lhe form 01 
wo\lh!ls, hot'bolas, s1IIollon lerlclrlg or 0 combination of bolh (Hand deOfing 01 
limited 'l80110Uon may bl required if'l ora81 \0 Insloll the erosion control borrlefl. 
- Conlbud In, stonlll conilrucUon drl .... 01 Ih. conelructlon vehicle agress poinl 

- Conlroclor to work IrClF'l thl ~Iond arlO toworl;! Ihe weiland crossing to mDln10in 
thl all:llllng h)'dJouIic connllCtlon Th, rood ~on,trucUon movinw Irom upland QrIOS 
10 111.1 or.os wI1 ollow Ihl controetor 10 UN Ihe compoc:tld sub-CjJrod. surfo« CIS 
o "Of" ploUOlm 10 ml"lInln wiling Controc:tOl 10 "51 no more lhan 250 
hOfupO" ... , .0 tOfl "COVOIOf 
- Contractor to IMtoll dewot,,~g dillicu ono adlfi\tont;ll T£C "evicft as requ"&d br 
iIIdiWfuol C0fl61ruc.lion oteo conetroln\s 10 prGI.~1 tne downglodl.nl "e\lond and 
dIr.ct water ond poterlliol rl,l"oll loworo Ih' dflwolerinljl pil 
- Conlractor \0 work Quickly 10 min imize dttflolerlnc;r Impocl6 ganfl'oled Irom 
'lIcovcllon .. ork lor the woll COf\II1rl,lCiion and cul"rl Ine\ollolion 
- All Ih. Contractor mo",," to"ord soh Ihol ha .... pol,rlliQI volue lor fulure 
''Plication use, Ihe EnyirQl"lmlrllol Monllor ond a ... eliond ClQP Icllllntisl hired by th, 
ownillf wUI detlllrmln" 11 Ihe organic loll mel.,lol II 10 b" .Iot~piled outside 01 Ihe 
jurildictlonol walland or801 
- Contractor 10 Ich,dul. weiland crossing and Cul .... rl Inllollollon lor sl,lmmer 
morlths durln'i\ low lio" COIIdltionl The CGntroclor sholl monllor weoll1er reports 
end Sched\JllII ell:coYD\lorl a minimum 01 <18 houri prior loony predicted precipilolion 
event lor Iha w,\lorld ond atr.om cronlng woll con,trucllon 
- COIItroc:tor to plo.;:a TEC dlllvlc .. !iuch os 0 wollles or ,laked ho)tlole5 up slreom 
ond doloOffiatraom 01 thl .... trond cro.-irlg Inllolled limit 01 Work I Erosil)(1 Control 
SCIfr~ 10 be Ir\sp,.eh:d ~f'I.s l.p~I"O al ",.eeHOf),. 
- CorItroctor 10 a.co....,Ie argonlc mol.rial ofld olh.r d,llIIleriou, molerial 01 na ... 
roodwo), location and reloining 111011 bos., A crush,d slorl" Do .. ;1 10 be: placed 
and the proposfld pre-Call cOf'lcr.l. woll II to bl Inilolilld at Ihe elevoliorl shown 
on Ihillplon 
- Gonlraclor to instoll "all<" ond IIIIIWlr utiiiti •• and cop vnd, lor 1"lura cOfll'\action 
- I:onlraclor 10 prepQr. subgrD(141 en ,.quirld lor wall inslollollon olfjoclllf1l 10 the 
culwrl. This incl"0a5 rernOOlinw Ofgoflit Soil tlploclng Ihe sol "lth a Ilruciurol 
1-1/2- cru .... ed ,tone and compocttnQ lhl ,,011 bo .. /e.,.1 ond 10 a compocliCHI of IJ"" Dewo\~;"g mo)' be nllCltftOty fOf thi, wo,,, o.wo\8f"ing I;!llIic" sholl be 
roady lor s.,Yice prior to Ihis UCOva\lOll work b'ginrl iflg 
- Conlroctot to place pr~-colt block "all cour,e, maving 110m Ihe upl(lnd Oteo 10 
the c.vI_t IMOI~. 

- Ccmtroclor 10 place cleorl, (:arnpoct liU In lB- Jills within Ihe driYI"oy limits 
- Controclor to insloll tamperary clllve't I(l{ use during cooll'uction of propo,.d 
culyer' , 
- Controclor to insloll cul .... ,t PIP 5trip 100 lin; ... 1l~ tr ... ~1UtI uc", bel ..... 
- Controclor 10 place open bottom bo. culvert once loaling I, ready tor 
inalollotion. 
- ConlroclOf to corelully backfill Ih. culytrl and inlloll Ihe pre-Call block reloining 
wall around Ihe culVllrt 0$ IPillctfic-d by Ihl wall (:onslruclion plana COlllroetor to 
porg. culV8rl ond '11011 joints to lorm a "milo,", woll sur lace. 
-Contractor 10 rapc-ol prace,. ond conlirlue to piau reloining "oil blocks ta 
conslruct construction rood 10 CrOl15 wetland or,o 

Onel culvert i& inatolled and a conelrucllorl rood provides OI:USS 10 11'111 weslerly 
sidl of Ihe project sile, the Conlroclor sholl proceed wilh thl placemlnl 01 n:c 
dlllyil:n ot Ih. limit 01 work. GOI"ltroclor ,"all proued with the clearil'll] Ihll Ille 
and prlparing Ihe sill for cOl'lllruclian 

NOT TO SCALf 

- T,." should be Ielled, il pouible, in a direction 10 prevenl Ihe dillllllion ond concentration 01 
ItOl.m-ot. .. , tunOti OtOL.l(lO 1M tr~. 
- Eroslof'l COl'ltrol de'llcl!'ll should be in place 08 mown on Ihe dlligrl pial'll belore cleoring 
commences 
- Ellobti.s1\ $Ioc~pile oreo lor olfditional ITC dliviclS, mulch, con,Iruclion soila, elc,. 
- Cllor oNy trees that 0(11 wilhln Ihll limils 01 Ihe conslruction and othlr ,ile improvemanle or 
wOfk. ItS U\l)WrI on Ille ~otlill 

- Bruan and bronc:hn Ihovld be mulcfl~ and sloct.pil.d on-lile for Uflt 01 lemporory erolion 
conbol 
- St(~P"''' shoutd be done in manner Ihot will not conCllrllrote rUrlol/. "pr.~ipiloHon" 
e~«led, eOllh.,.. berms • .nould be construct.o Otound Ihe Greo bill ing It"pped wilh ° silt tenea 
or ho)bole dike Ioc:otld irl on etC 01 Ihe low poinl of Ihe berm 
- II "'Iense p"ecipltolion I1i eKP~tecl, hOyboles and sill lence 5houtlf bl Iloekp~Id ond ulled 10 
ptewnt erosion onlf ,edimenl trOl'1&porl 
- Oust should be held 01 0 minimum by sprinl(ling .. ~d ~ . itll 1M. OV9'09flo:t' omovl'l1 01 
_oler 01 'he *"OO'riafe llrnt... A -at.., tt~ .1I00I be Oft. <-011 "'''''0 IhI1 t\~, 01 ~It 
.. "Obllite 00II e~", "",lOte. \htrt _Itt nol N !.1M*, tM\I cllct. «WI.huttlo'" 
- 11'1 .10111 eHillOnd ftC 4 ........... I~CO to I)'tt""" a:u;nw..,t II~' ~I. t • .tClJolfC'e CWNS 
- Ploce a rinG 01 hoy bOI" Ql'"Ol,md lII~ockpHel 

iR'ooM." $Ytlbgll uII"r ADD PulgA Cqulryetlm 

'" lftuOll I.,...ot"oor, cUl ..... lI and diversion dilches and o<Idillonol TEC doviee. 01 raquirad by 
IftctMdr.lot. (0Il.w'U<~ Inc CO/'<I-UoOi'l\1 10 PICI IPOll'fttJol '"",,,,0P! lo:orord it,. ,epfoco\ton Dt .. O few: 
tnott l.,.tlI Il000000ut..-. ~lJel 
- WeUond r8C)licoilon oraOIl Ofe 10 be .,.CQltOtaU and stabilized onc:e thl r;onllllr ... cllon road is 
cQn.lrucled prior 10 ony I!Ico~lion 'll'Clt"r. pt«'ecJ~, IJPtIDCfIef\I 01 111:1 ore;o Thit 4iifH .,.,.. 119 
¥140 ((:If I~O!,. I.lQrrn'. ·.:Her (OI'\lf04 cfl.tft,,; ~.a"",cHot .. 
- [.:c.WOI .. toooo.\. ~'OI ond olner dllielerlou, malarj~ undetirDble for bulidinV onlf lIIaU supporl 
- Pll9or • .-oil aub9'ode lor woU in,loIlol\or'l. InlloU linl pre-co,t block woll onlf boc:klm in ,e" 
jiflL 
- ~DUgh grade aIle II) ntobli'" buUdinW plollorm to con,tr",cl \x.Iildiolg 'Q!JnClolion. ond inlltJM 
ulititin 
- ApEHY woter 10 conlrot air $U!p,,",ion 01 dutt A.YOkI cuolir'll~ Ofl Iro,I\rI cO¥llfilion dUI la 
O\Iet-wol./ng 
- <A!ntroclor 10 ellcovot. IOf buildin9 loundolkln 01 Iht locolion ond Ilevatlon. 'Pecilillld In Ih. 
pion. A C'tuShU slone tiel" ts 10 ba placed ond Ihe propoud conc'ell fOOlln9 and w(lll is 10 
be poured Inlo IOfm .. ot lowed 10 cure and boctll~led once Ihe lorml or. t\rlpped 
- /nlloll utilltlea II'pOtol-'r. E1Icovote onlf belclcl~1 01 reQUred 
- ContT"octOf 10 in.loH MWfl lutt and Ihll ctrolno~ .ecOt1d Oth81 ut1l1tlttl fUCh 01 ... oler and 
Mchlc: may proc ... d 01111" the Stiller ofld droln il inllQJled, 
- Conlloclor to ",sloH Awer ot locallon and eJewrtron IPt(Wed In Ihe pion, Conlroclor 10 
Ifetlch, place 0 (1uetl.1f Ilona bId insloll pipe ond bodtlUI In compoct.d 12· 1iI11. 
- ri"ol connection 10 Ihe publk 1II11W8f "itl iHI mode once b ... lldin95 or. compllllled, 
- Controctor to insloll colch bOllin&, !;!rain mOl1holn and wol., quollty IIrucl"r,& 01 loco lion and 
.e~UOn .. ~fC.11I'4 Of'! Int Cllon 
- Controclor to ellco~IIII lor Ihe undar'¥ound dellnlian bOlillna 01 th, locations and ,Ievolions 
spe!:lli.ed on Ihe plOt'lS Crushed lion III bed Iholl bll placid In thl ,~covollon limill and the 
perlorolelf pipe iI'llloUed 
- EltcOYDlionl lor Ihtl drainage syelemlll Ihould not be lell open wh,rI rolrl/Oll i, IIfll:peclcd 
onrnigtll, 
- All colch bDiin oplnlngll should be c;olo'ered by plywood plocod b.lwlen the c;rrote Qnd Ihe 
froml or prolecl,a Irom udim.,,1 by a TEC dillyie. lumwndlng the colCh bo,in \lrote In ,ome 
ailuollo~1 it moy b~ necessary lo keep colch boe"'1 open Appropriol. orronc;rcmerltl thould bl 
mode down'lreom 10 remove 011 solfimlnt depetltion prior to the rellOl1l 11'110 Ihe und.,ground 
detenlion bOillns 
- COI'Ilr.octor 10 Irench onlf in&tall drainage pipi 10 connecl Ih' Itormwot.r rnona'l8ment Iyslem 
c:ompon."II 
- Controctor to IIni,.. utlily Inslot lalion once SIWff ond drolnogl IY'lerns ore In,to/lelf 
- Conlroctor 10 lin. Vt"01Se ,lie lor tha inllotlotion Of curt-lnO ond linat ."lIoelll CDnllruction. 

- Pioce ond compocl grovel os wO(k pro<;lles,.s 10 coolrol eroeion pol,nllol. ".ot,r ill 
requir.d 101 101 compoclion. il should bll odcfod in a unilorm monnar Ihot dou nol allow e_ce" 
wotllr 10 1t0fl' oU Ih", areoo beln\! ComPOCllld, 
- eurlnv Ihe ploce""enl 01 IllUb-bo,e and po...-m.nt. Ihe entronc" 10 Ihll ,100m,,0Ier dralnoge 
'~tems sheuld be SI'OI"d 11 roin ii, IlIPecl,d. 'MICrI Ihl$e tntronces are (:Io"d, canfJll;f,rollon 
mull be gillen 10 Ihe dir.ction of run-oil onl;! meQsurlS ,hould ba und,rloken 10 minlmlll 
etolion and providll lor Ihe colleclian 01 ZlIIIdlmel11 

Wttlpod 6ppl1S9t!pn 

- WeUIII"4II r."I~ol" 01" Ih~ CIt n :COI'OIIl(f .,1 "" dtte'" 1"nOI1.rid 
Occrued duflng Ihl uae of this oreo 11;11 IIIhOf! lerm ,Iormwol., 
monoglmlnl This molerlal sholl be dlaposlKf of In a legal monner 
loom Iloc~pilld from the wiliond erolslng cllcol'Olion shotl iHI ploced in 
accOldonce with Ihe DPprollld wellond (1I9licotion protocol Notlw 
wetland plonllngl approll8d jor IntioJlolionl !holl be 1n.1001alf md Ihe 
eile slobHiud wilh Q willand Slid mile 

&mej+p r" c Cm."yrUon 
- Place growl base (or PD .... 1n1l 101., dri",e and sidewalks fine gto.de­
gto ..... to !Fades 5pICiroec/ In Ih' pion 
- CQ(li,oclor 10 ,,",51011 CUf"blnG end bring uWily COllings 10 linol !}tolfe 
- eom,.ocl po .... '" .. nl bose os lIork proV',,"" 
- "'111" PCI¥'lftlfJI'<t b;or.i., (001. 

Elni:shpd LRod!lSRplnp 
- Inlloll noll ... t'lI4II!I ond shtubs along driw and adjacent 10 hOl"lI$ lor 
(I"tPi4l~ Cftd hottHGI wbCUQ 
- Hydra-Sled olt dilt"rb.d or.a. olter laom is placed ood lina 91'oded 

~ 
- Repoi, ond ,IOOilile domoged IIIf • .top .. 
- Cllon in_II 01 drolno;. slruclur.s 
- Instolt IInol lop coot 01 pOlO'lll'nlnl 

~ 
- Clion invertl of cul~'le ond cotch bal"'s. 
- Ramo~ stdimlnt arid clebrll Irom rip-rap oullet oreo" 
- Remove TEC de"';c., Of'lly oil., p.,morll,nl \l8'ljjelo\ion hQS belfl lully 
esloblilhed. 

SECTION TOP ylf;. 

"""""8 
0 0 , . 

;; 0 

~ ~ "0 

l o' rLOW .0-
AN(:ftOII. 1 

SECTION FRONT ylE! 

NI'tJ(U'''" (:Of:UI:C?p!!!!ffi 
OUTSlD[ CAs.NG: 100. a'9D"ic hesslDn 
rflL[A INCl'U()L[HT: 1'«IIrlbri INlch'" 
"A bllNJ ot (10'l1li ond IIfle .. omposl ond 
..,eddtd woocl 

OPattlcllli •• e: laD'lposs~a 3" 5C1'8IIn; 
90-1001 pa ..... g a ," ,er"n; 10-1~ 

:0~~1 ::~!~~ ternn; 3O-1li:l poUin9 

OWt19hl : Appt<u B~O Ibl'/cu,yd 
(A.,. JO Ib .. /I q 

f.., ,.,.,. l1!iOrmollDft .... , 

-~ G,o.rs'li:J!t.;;~i 1M.. 
P.O Bo~ 137 

""'.,.thom, lolA. 020113 
I'oa) 381(-71"0 

Y.!!a! 

filll,MU''''1MsrALLATlOM: 

:~t!.": ;='bl~ !:~~~:f~ 0:: :T.i~tftl, 
Iingthe I,orn " 10 100 

SecllonltonollClbldollw.rtdlolheene 
in II"gl'" Irom f 10 8' 

lhl n~,)' ~IVJJ"II II ....... , a \0 

:~.t~u:r.,c:!,--~I:O~".~~;.. 
by tt .... 

An~hors sholl b, ptoud 01 ~' '"ICf¥ois 
(mOK) on Ihl do_,'ope Of pro!ecl,d lide 
al Ihl! dam to prlYWl\t mO\lll'l'l"llnl 

• Suitable la. 1II0pil IllS Ihan 2: 1 and whl'e low 10 mocMrole 
waler Ih:\III' are onllcipolllld 

ComftO!ltion 
N&er.1tee4 '"*", ... 
• £. .''''''' .. (...-'" D'iI I .... composl and JIlreddecl wood 

• Porllcla el ... : 100" POllIn; a J. aclMII: 90-1~ paning a 
," IC"": 70-100" pOllina a 0 ,~" lCIe.,,: 30-". p_ioIg 
o Ol~" lermn 

• W,llIht ~ra. ~o Ibl/cu. )'d (A .... 30 Ib' /1 ,1 ) 
• I ;u. )'d IIIJt co ... r OlHlrDIIlmotely 2.3 Iq It 010 deplh 

01 I,,', 

In.uIt.Uan 
• lec:hnglOtjllcotly od'IDnced Iquipm..,1 IfIctIifl 1n111.aLlo"- at' 

>A.IIIIII'y011)' lill , 

• "riel Ih~ .. S tflould be 0911'0'''''-0\11, ". 

~ lIinl\JJlGnt,1 cOfllo"ns 10 any letroirl arid con be opplie<1 10 
IroUrllI'llllrId 

~ HII 1)I"lhelk: "etl~g or jJl, ~at it "-.. did 

.«"tAd,,,,.,, .... ,,, cn 
0' (oaloci w; et. 

Gtoumhc'U!! f!et~ .. 1M, 

P,O Ball 737 
Wrenlh",m, MA 0209J 

(bOB) Je.t-1I<10 

SECTION END Vlt:. 
1)l~lUft8lD ~"V 

UNION ENn VIEW 

l\Jt,...,IIU'''(9I:$/Ift)fl)! 
OU-r.i1O£ CASlHQ 1001 Of9D"ic hHaion 
flLl£R IHGfft:DlEMT: T(b.ef'AlNiI JIW£"'" 
• " blind 01 COCII" and r_ composl and 

...... "dtd noel 
~POftte14 alzno; 1002. pOlling a Y &ere.,, ; 

BO-1OOJ: palmO a I" acttl"; 70-1001 
paning a 0.15" nr8ftl: JO-19 OOlling 
III 02~" Kretft 

~weighl : Appr-. 8!1O Ibe /eu yd 
(Ave. JO Ib$./ll) 

For more ;"IO(rnolion 'lisll: 
n • ..",·n'tMttc"a, no 

orcontaclUlol: 
CIDiiftd.a.e- fre'ltn, 1M. 

" .0. Bo!I~ lSI 
Wrenthom, t.IA 02093 

(508) J6~-71"O 

N01E: 

l)I'rrK1I'- WAlU!!9!' 
Wllh Ihl newul lachnologyond IQIIlpment, 
Mel,"" con be con,l,wtlld on sile I" 
lenglhe 110m " 10 100' . 

Seocli_canalwtM deliver,d ID ttl, ail, 
., 'Inglh, trom " 10 6'~ 

The n,,\bUlly 01 fi,ttfTMUt''' 0110"'6 it ID 
c-oolann 10 ony conlcl/f or lerroin IIIh~e 
holdi"!! a elkjhUy 0\101 Ihope 01 12~ high 
by II!!" wlclt 

'MItre lIeclion ent15 mtel, lhere shall tie 
on a......rop 01 6· Of Oreoler Bolh ,id"l 
tholl b. anchored rook ISlakll, I,"" elt) 
la elobilin Ihe union 

FOlD m TER fABRIC ON lOP or HAY8ALES 
AND SEClJR{ WITH STAk[ 

u u u U 
DEWATERING PIT 

12 GAUGE HEAVY DUTY 
WtTAl FENa: POSTS 

16 GAuct J"X2~ 
wtl.DEO MHK [[NONe 

SILT rENCE TO BE ATTACHeD 
TO WELDED WIRE FENCING AND 
TUCKED UNDER HAY8ALES AS 
SHO'NN 

PLAN I t- DlR£CTtON or RUNOff 

EROSION CONTROL BARRIER 
N. T S 

CONCEPTUAL WETLAND & VERNAL POOL REPLICA TlON DETAIL 

DeCEllE 

tlfrf 
BURKE 

& Associates, Inc. 
12ee Fumoctr Bruok Parkway, Suile401 Quincy, MA 02189 

(617) 405-5100 (0) (617) 405-51 01 (F) 

JAMES W BURKE, PE DATE 

GENERAL NOTES: 

I LOCUS ASSCSSMS MAP J BLOCK f<l LOT SC, 6, 13, 16 

aero REFERENce: 
Sock 2065J Page 123 800k 20756 Pagf!! lB7 
BoOk 23180 Pag. 181 
PLAN R(F£RfNC[; 
Bo~ 2917 PtJge 517 
80tH! 2966 Page J51 
BOok .... 8 Plan 4"15 Of 1997 Bod< 5JI Pion 88 OF 20(}4 
Soak '47 PIQII 19 or 2005 

2 THE LOT $HOllIN DOCS NOT L/( VrfTHJN A sprOAL 
nooo HAZARD lONE AS DELINEA TCO ON rlRif 250245 
00018, DATeD APRIl OJ, 1978. 

J. THIS PLAN IS THe RESUlT or AN ON-TNC-GRDUND 
StJRv!Y PCRroRWlf) BY DeCElLE-BURKe 01: ASSOCIA res 
II('TLANOS OElWEATfD BY £C07£C. INC AM) finD 
LOCA rca BY THIS OFncc 

4 AU COHSmuCnoo TO COWDRIA TO ",1 TON PUBUC 
IOR'KS ANO "'ASS HtCHWAY srANDAROS. 

5. CXlSJING unUlI(S ~RE ~OWN IN TH£ ORA.HGS 
ARC APPROXIIJA 1£. THe CONTRACTOR SHALL Be 
R(SPONS«JL£ FOR PROP[Rl Y LDCA TING ANO COORD/NA lING 
THE PRoPoseD CONSmuCJKW AClJ~TY IM'lH DIG-SAFe 
;.HO THE APPLiCABlE: unliTY COMPANIES .AND 
MAINTAINING THC CXJSDNC U1l.ITY S'rSTf" IN S£RIIIC£ 

6 DIG-SArC SHAlL sr NODn£O PCR THe STATf Of 
,vASSACHUSCT1S STATUTE CHAPTeR 82, SECTION "09 AT 
Tn 1-388-""<I-72JJ me ENGINEER DOCS NOr 
GUARANTF:£ THEIR ~CCURACY OR TH~T AU U1lUTJlS AND 
SUSSURrACC STRUCTURes AR( SHOItN' LOCAlJONS AND 
CLEVA TlONS OF UNO~RGROUND UTlLlTf£S ~RE TAKEN 
rROM RCCORO P!.,o\NS. THE CONTRACTOR SHALL \lEW,. 
Sll(, LOCA liON, ANO IN~TS OF UTlUTlES AND 
STRUCTURES AS REOUIRfD PRIOR TO THE START OF 
CONSTRUCTION 

7 AU D/S1URBCO ARfAS TO Sf lOAIlED AND SfEDCD. 

B. ELEVA TlC)NS ~RE SHOtIIN ARC ON T~ or IMl TON 
OATU"'. 

ZONING: RESIDENCE A/ C 

MINIMUM REQUIREMENTS: 

AREA: 40,000, S F . /7 ,500 S.F. 

FRONT SfTl3ACK: 30' /20' 

SIDE SETBACK: 15' /10' 

REAR SfTBACK: 30' /30' 

LOT FRONT AGEMIIDTH: 150' 175' 

PRESENT OWNERS: 

HD/MW Randolph Ave LlC Map J Block 14 Plol6 

Randolph Avenue Realty Trusl Map] Blocle 14 Plot s 5C &16 

HD/MW Randolph Ave LlC Map] Block 14 Plots 15 

PROJECT TITLE &< LOCATION: 

H&W APARTMENTS 
IN 

MILTON, MA 

711 RANDOLPH AVENUE 
PLAN TITLE: 

DETAILS 

PREPARED FOR: 

HD/MW RANDOLPH AVENUE,LLC 
519 ALBANY STREET SUITE 200 

BOSTON, MA 021 18 

DATE: OCTOBER 1, 101<1 

REVISED: NOVEMBER 26, 2014 DRAFTING EDITS 

REVISED: APRil <4, 2015 - PEER REVIEW EDITS 

REVISED: MAY 29, 2015 . PEER REVIEW EDITS 
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UNPAvm 
PAllfD 

- ......... . } 
~'if'''-

~I 

PA IJ[ AS SP(ClFltD 
NOTrS: 
I. COMMON FILL MAT(RIAL TO CONSIST or GRANULAf? 
MAT(RIAL CONTAINING NO STON(S LARG(R THAN 
6" IN GREATCST DIUrNSION 

2 BACKFILL WITH CLEAN SAND TO 12~ Oliff? PIPE 
F'OR WAT(RMA/NS 

SHEETING (If REO'D) TO BE CUT 
OfF S" MIN. BELOW filIOUNP .t 

I" MIN. ABOVE" TOP at PIPl. --i!>f.I.~ .... ii""T'=""~~ 
ii 
i 

J BACI<FlLL WITH SElECT MATERIAL CONTAINING NO 
STONCS LARG(R THAN J- IN GR(ATCST DIMeNSION 
TO 12" OIlfR PIPE FOR SEWER AND DRAIN PIPES. ANY SHEEnNG DRIVEN BELOW 

MID-OIA Or PIPE SHALL BE 
LCFT IN PLACE ~ 

-;;; 

WATrR. S(WE"R. DRAIN. OR 'OIfC!~:"1!!'1rIt;/j;~~L~~ 
MAIN PIPE U:1l: 

.01, PROVIDE SCREENED GRAVEl BEDDING TO MID PIPE 
DIAM[lER fOR SANITARY SEKERS AND IW-IERE GROUNDWATeR 
IS eNCOUNTeRfD AS OIRECTrD BY THE (NGINE(R. 

S. REMOVE UNSUITABLE MA T(RIAL BELOW GRAD! IF 
eNCOUNTeRED, TO SUITABLE D£PTHS AS D/RECT!D 
BY (NGINCER AND REPLACE WITH Cl(AN GRANULAR 
FILL, 

PROVIDE FIL T[R FABRIC IN lRr~ 
FOR HOPE DRAIN PIPE. 

rRENCH WIDTH 

D W 
DIAMCTCR or PIPE UNSHECTED 

1(1 Ii· J 
I. - 1"0 , .. ' " Jrr 10 .-

W 
SHeeTED 

" ~' 
r 

(SEE TABLE) 6 PROY/Of fIl TER FABRIC "" TRCNCHES F"OR HDPE DRAIN PIPE. 

I. All TRENCH CONSTRUCT/ON TO CONFORM TO APPLICABLE 
FEDERAL, STAT[ AND LOCAL REGUL;, TIONS 

2 COMPACT FILL AND TAMP PIPE TO 9J~ MAX. DENSITY UNLESS 
OTHERWISE SPEClF'ICD. 

TYPICAL TRENCH SEC TIQNS 
N.T.S. END CAP WI DRILLfD OUTLET CONTROL 

r- S::=~.A.A"-A-I.A..\ fJo...'o.A.JI.AJo..A..A.Uo....tVoA.AA..ou...to ..... I-"-AJ-uv.. ........ _-t 

L--

It WATER MAIN 

ANCHOR TEE 

CONCRETE BACKING AGAINST 
IJ:NDm~D.fD MA 1[1b!\L. 

HYORANT TO BE ADJUSTED TO 
GRADE AND ROTATED AS 
REOUIREO 

FINISH GRADE 

CONCRETE BACKING AGAINST 
UNDISTURBED MA T£RIAl 

FlAT STONE OR CONCRETE 

PROVIDE 4 CU FT OF SCREENED GRAVEL 
TO 6" ABOVE DRIP HOLE 

TYPICAL HYDRANT AND VALVE DETAIL 

80 ' -(]RtF/cr.-'-":;"o 80 
,r (JIWRCC; I-IJ'-" 

r OfWltc: ',,'J.].75 
- 2- OHIF'/CC: I_I~5.75 

ROOF I DClCtlfIDN f1(;P/lJ t.N(J CAP UPPER PAliKWC O£TCNT1ON POND END CAP 
» ". ~ o.tJ Ct4P .JO~ HOPE CND CAP 

CONC AOIA.JSl TO ~ WITH A I.AINIMUI.A OF' 2 BRICK 
COURst.$. SEM. tHIiR[ CASTING &: BRICKS WITH 

_R=h=-----!=+lr----f~~ r~.; ..... ~STDIO BRICKS NOT TO 

OUTSIDE or PIP( 
PWS ~. 

c:t.r ..... '/CI 

I 

STANDARD TOP F'OR MANHOLE 

rt+4--- COPOLYMER POLYPROPYlENE PLASTIC OR 
ALUMINUM MANHOLE STEPS (PRE -CAST 
INTO WALL SECTION) 

STANDARD RISERS: 1'.2',3' .... ·.5'. AND 6' 

0.12 sa IN./lIN FL REINfORCEMENT 

1-,3 BAR AROUND 
OPENING FOR PIPES IB~ 
DIA. AND OVER 

rf-H- -- rNV£RT TO BE FORI.4EO 
or BRICK &: CONCRET[ 
MASONRY 

V\.II,~81Jl"I'\. 

STANDARD PRE-CAST DRAIN MANHOLE 
RvBBlIt" JOiNl 5tAl~1f OR MORTAR 

0 ::::::::: 
DR/~WA Y DCTrN7lON PON() {ND CAP 

JO'" HOPe [NO CAP 

80 ' · ."IFIccs.'/,'.J5.7> 80 0 80 . - 01/"./0£;/·/26.50 0 
2-4" OINFICC: Ic'26.~ 

r ORIFICE; 1.'34,J5 0 2- (JRIF'lCE; '''''26.00 - r OIWFlC!; '''' 125.25 _ 

HOTES: 

I ruu PVI;: OR NEOPAtNE: RUISlR ~E WAV BE. 
U5iO 10 COHNrCT TO £IISIlNG Pvc. ClA"T OR IRON PIPE 

2 SAOOl[S WtJSl HAVE RlJI8(1I GASKETS t.NO SHAll BE TIQiTEHED 
IMIH STRAPS 50\001.[S IMI.l NOT BE CEIotENTEO Cf,ITO APE 

ceNTRAL D£7CNrtON POND [NI) CAP 
JD ._ Hf}I1C" ~ CAP 

LDItCR fJE7CNTION POND (NO CAP 
JO-. HOPE [NI) CAP 

THC VNDERGIl.OUND DETENTION FACILITY IS A SfJlIE5 Of CONNECTFD PIPES; lATERI\lS A/IID MANIFOLDS-
2-30· MA.NIFOlDS, ONC DISTRIBUTION. ONE COHfcnOI\' A.NO .30· LA TfRJilS. 

THC sysrr", SHOWN HEREIN 15 THE fACIliTY fOR THC UPPER AND ceNTRAl PAR/(ING LOTS WI3D-l FOOT LONG LATERALS AND 180 FOOT LONG "IANlfOlOS 

- THE ROOF I HI\560-1 FOOTlON(; lIlTfRAlS,.,ND 4-110 fOOT FOOT lONG MANIFOLDS 

OUTLET CONTROL 30" HOPE END CAP 

- THE LOWER PMKING LOT HAS 12·1 FOOT lONG LA TERltLS .... ND 6-1JlJ FOOT lONG MANIFOLDS. 

• ROOf 2 HAS 4().1 fOOT /.ONG LA TERAlS AND 2-100 fOOf LONG MANIFOlDS. 

- SYSTEMS ARC FED fROM ONE END AND flOW CONTROllED USING AN DRILLED END CAP. 

fHI$ OFfiCE DESIGNED THt SYST£.\i USING HANCOR PRODUCfS, 5PECIFlUoLL ~ THt HI..Q SYSTEM "'-11H SOLID PIPE WALLS, HOI'I'FVER THt CONTRllaOR o.N 
PROVIDE AN EQUM SJORAIW .... TEIi: ~lIr.NAGfAlfNT SYSTEM If APPROVED BY THISOFFIa AND THf MILTON PlANNING BOARD. THE INST,.,LLAT/ON SH,.,U Bf IN 
ACCOROANG \>\.11H lHf AI.IINUfACTUl(fRSINSTRUCIION$.. 

SUBSURFACE DETEN TION FACILITY 
NT,S 

24 ". MANHOLE FRAME & COlIER FINISHED GRADE - VARIES 

BACKFILL - BACKFILL TO BE PLACED IN 12" LIFTS 

.30~1!I HOPE PERFORATED 
DISTRIBUTION MANIFOLD wi 

SEALED END CAP 

UNDISTURBED 
EARTH 

AND COMPACTED TO 95" DENSITY 

UNDISTURBED 
EARTH 

i_~:=i=4:j:~~!-~=:~~:::::4;=~t-=====PIPE INVERT - C 

UNPlST1.lRBED 
EARTH 

Pl[ASE NOTr DIU(NSIONS SHOttN PROVlDCD FROM THC HANCOR DCSIGN MANUAL. 
PlCASE Norc THe PIPe HAS A r RIB RUNNINC rH( ClRCUMFERENCf OF THC PIPe 

BOT. or STONE - 8 

TAI3lE OF DIMENSIONS 

DCTCto'tl(ltot rACJlm' -. UPPER PARKING 

CENTRAL PARKING 
LOWER PARKING 

ROOF 2 
C/OM:W .. 

. ~ 

1~.1~· ';u.oe· 
12.00' 135_00' 

.M.n' 134..00' 
n."1!. 1:t~OQ 

'" . i:)' . ,~ 

I 
,.. nl. 

SUBSURFACE DETENTION FACILITY CRQSS-SECrION 
NT 5, 

FINISHED CRAOt: - VARIES 
f 

ALL PROPOSCD FlrnNGS ANO PIPES TO Sf MANUFACTURCO BY HANCOR INDUSTRI£S 
FROM TH! HI-O STORUWATER MANAGEMENT LIN£. ALL PIPES TO 8£ PERFORATED 
AS PROVIDED BY HANCOR PIPE MODFl NO. OWPFl240020. 

SUBSURfACE DETENTION FACILITY CROSS-SECTION 
N.T s. 

C 
.noo· 
135..50' 
I~.~· 

1 2~ 

l"l~.OO 

'" 

D 

1~6..6Q· 

Il8..S0' 
1;1?..:,o' 

l :Zfl ,~ 

O>8.aIl 
114.SD' 

, 
rn..oo' 
182...00' 
"2,00' 
62,00' 
202.00' 
c2,00-

NT 5, 

PERFORATED STORAGE PIPES 

UNDISTURBED 
EARTH 

FILTER FABRIC prRfORATro BOTTOM 

PLCASE NOTf: DIMCNSIONS SHOW/l! PROVIDED FROM mE HANCOR DESIGN MANUAL 

Roar 2 DCT~NTION POND [NO CAP 
.]0-" HOPC CND CAP l. rULtW"I'ECOtfttEC1KlNm11NGSItlAYIlEUSED 

.. PI'" ~AU 8[ Cul TO eoHf"ORW TO THE OPENING IN THE ~DDI.[ 

~ 1;0000ClIONS D«[C1L" INTO n-tE: EXISTING PIPE WITHOUT A SAOOL[ 
OR A rULL Wt[ n1nt.1G AJI[ NOT ALLOWED 

DRAIN AND SEWER SADDLE CONNECTION 

STANDARD CATCH BASJN fRAME AND GRAJ£ 

N.T.S 

F'RAIolE TO BC so IN MORTAR 

cOttlCRnE" COllAR 

S" ""'N 

~---- T8~-2"- COttlICAL srCTtON 

NOn:.. RE:F'ER TO DROP INLeT 
THROAT DfTAll 

OR FlAT TOP 

au TSIO( OF PIP£ 
PllIS 2~ CLEARANce 

PRECAS T CQNCRETE CA TCH BASIN 
NTS 

DeCELLE 

Wrl 
BURKE 

& Associates, inc. 
1266 Furnpce Brook Pprkway. Suile.ol01 Quincy, MA 02169 

(617) 405-5100 (0) (617) 405-5101 (F) 

lAMES W BURKE, PE DATE 

GENERAL NOTES: 
I LOCUS ASSESSORS MAP J BLOC/( , .. LOT ~C, 6, 15, J6 

0[£0 REF"!R£Ncr: 
Boo/( 2D65J Poglt 125 Boo/( 20756 Page 187 
BoDIe 2JI8O Pu~ 181 
P~AN RfF'(RCNCE: 
Bool< 2917 POgll 517 
Boole 2966 P<Jge JSI 
Boole 448 Pion .... 6 OF 1997 Book SJI PIOIl 88 OF 20CH 
Book 547 Ploll 29 OF 2005 

2 THE LOT SHOItN' DOCS NOT LI( WlTMN A SPECIAL 
FLOOD HAZARD ZCWE AS DELINEA 1£D ON FIRM 2~a2"~ 
ooolB. DArrD APRIL OJ, 197B. 

J THIS PLAN IS THE RCSUL T or AN 0lIl- THE -GROUND 
SURlln PCRI'ORI.fro BY D£C£LL(-BURI<C 4" ASSOOA1'ES 
M"nANDS DElIN£A rrn BY Ecorrc, INC AND flClD 
lOCAT(O BY THIS OFFicr. 

.. ALL CONSTRUCTION TO CC)NF'DRU TO MIL TON PU811C 
IK)RI(S AND MASS HIGHWAY STANDARDS. 

5. EKISTING uTluncs MolER£: SHOVtN /N THt ORA/lWHGS 
ARC APPRO)(IMA Tr THE CONTRACTOR SHAU Be 
ReSPONSlBlC FOR PROPERL Y LOCA TlNG AND COORDINATING 
THt PROPOSED CONSTRUCTION ACDIIHY WITH DIG-SAFE 
AND THE APPUCABLE unLlTY COMPANIES AND 
MAINTAIN/NC THC C)(lsnNG UJU.ITY SYSTCM IN SCRlllcr 

6 DIG-SAFE SHAll B£ NOTlnCD PER THC STArr OF 
MASSACHUS("TTS STATU1£" CHAPTrR S2, SCCDOH 40S AT 
TCl 1-888-J"4-72JJ. THC ENGINEER DO£S NOT 
GUARANTEC THeIR ACCURACY OR THAT ALL unUTJ£S AND 
SUBSURFAce STRUCTlJReS AR( SHDItN. (OCAnONS AND 
nEVA nONS or UNDERGROUND UnLlTlES IllER£ TAKEN 
FROM RECORD PLANS THE CONTRACTOR SHAll VfWY 
SlZC. (OCAnON, AND INII£RTS OF UTILITiES AND 
STRUCTURES AS RCQUIRED PRIOR TO TH£ START Of" 
CONSTRUCTION 

7. ALL DISTUR8ED AREAS TO BE" LOAMCD AND SITDCD. 

8. CLEVAT10NS Il#ICRE SHOWN ARE ON TO...., OF WTOttI 
DATUM 

ZONING; RESIDENCE A 1 C 

MINIMUM REQUIREMENTS; 

AREA: 40,000 S,F. 1 7,500 S,F . 

FRONT SETBACK: 30' 120' 

SIDE SETBACK: 15' 110' 

REAR SETBACK: 3D' 130' 

LOT FRONT AGEM'IDTH: 150' 17S' 

PRESENT OWNERS: 

HD/MW Randolph Ave LLC Map J Block 14 Plot 6 

Randolph Avenue ReattyTrusl Map J Block 14 Plols 5C &16 

HD/MW Randolph Ave LLC Map J Block 14 Plots 15 

PROJECT TITLE &. LOCATION: 

H&W APARTMENTS 
IN 

MILTON, MA 

711 RANDOLPH AVENUE 
PLAN TITlE: 

DETAILS 

PREPARED FOR: 

HD/MW RANDOLPH AVENUE,LLC 
519 ALBANY STREET SUITE 200 

BOSTON, MA 02118 

DATE: OCTOBER 1, 2014 

REVISED: NOVEMBER 26, 201<4 - DRAFTING EDITS 

REVISED: APRll4, 2015 - PEER REVIEW EDITS 

REVISED; MAY 29, 2015 - PEER REVIEW EDITS 

lOB NUMBER: laS .013 SHEET 10 OF 13 
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CONT 

S .I 

L 

R TT · FtNI -

01 1=' SKI 

TION se 

CENTER OF CDS STRUCTURE, SCREEN AND SUMP OPENING 

R£V(RS! wr£ BRANCH CONNeCTION 

!'!!lIt>: 
- CONCRETE THRUST BLOCK TO BE USED ONLY WHERE IT WILL 

BEAR ON UNDISTURBED EARTH, 
- USE RESTRAINED JOINT FITIINCS (MECiALUG OR APPROVED 

_ ~~~A~F W~L~~K cg:C~fci~L~~R~gT B~Lg~~ld~E~~5~E~!~~~IC 
CQtolCITLONS, 

TAPPING SLEEVE & GA TE VAL VE 

FOR 8" WA TER SERVICE 
N.T.S 

NON-SHRINK 1/2~ MORTAR ,JOINT (7""'.) 

""-30' S~EP 

.. " RISER PP! ---+-----'f--il 

excAVA TION PAYMENT LINE 

cur IN PLAct, IIl.H BASE SECTION 

CONCRET£ WALLS, SCE TYPICAL 
AI,H DETAil 

NOT[: 
ALL MA T£RML TO CONfORM TO MASSACHUSETTS HIGHWA Y speC/FICA TlONS. "-/fAP m N S1ON( T()fI PIPf £I-K)S U-1..tJL.J 

LEVEL SPREADER OUnET CONTROL STRUCTURE 
NOT TO SCALE 

MANHOLE FRAME ~ 
AND COVER (TV?l \ 

6"-~ 

TOP OF 24" HDPE PIPE 
EL-121.0 

?"" 
GALVANIZf,P B~1J~~-

2-6' ORIFICES .--
EL.: 1I8.0 e-

" 

2" ORIFICE . 
[L~ 

i'>-

~ 24" HOPE I -----.. 
INV.-11 2." 

TOP OF STRUCTURE EL.~127.5 
100 YR -24 HOUR 
STORMWATER ELEVATION~119 .B 

lL 
6"L 

I 

24" O.c. 

o 
I 

~ 

r-

!-

; 

. 
.' 

12" HDPE PIPE 
INV ~124 5 

cos UNI' 10 SI2eD BY THE MANUFACTURER 
TO ACHlEVF A UIN/MUM OF 77X SUSPENDED 
SOILS REMOVAL USING THE CONTRIBUTING 
FLOW TO THE UNIT AS THE OESIGN "lOW. 

1:l~~1Zl~~m~~~:zz;d.~~_J_ CONClt£tt BASE SLAB, sec TYPICAL 6" 

I 

MIN J f ~~ / ~ rft 

CDS UNIT 
NOT TD SCALE" 

"D<>I! 

DROP SEWER MANHOLE DETAIL 

OIL. WATER- SEPA.RA,rOR 
GENtRA.L CONSTRUCTION NOTES 

WIN TO Ii' LOCAltI) ClUt5IOi. or lUR.otttG 
WHtllE 1"Q5S18Lt,CQVlII 10 HAVE A ClHTEfl "'OU . 

A. TIGHT ~tll .. USt II U$lO If BAStN 
IS loeAUD INSlDl: or BUILDING. 

NOT TO SCALE 

~1I!l.---::;~~[t~!JJ=~=:J 10'01"0 ",""La. .{ "1)1 ~ I'WI 1'" ~ 

ALL INltT 1RAPS TO I[ 
PROVIDED IN MtCORDAHCI 
WITH 248 CNII 2.00 

ALUWINUI,I 011 ~L.ASTIC COATED 
WROUOHT IRON STEP! CAN BE 
USED. 

NOTES: 

fOR INl.nS LAAOEII THAN 10" THE 
01:91aM AND DlloIlN!lIONS WIU IE 
OET£A"INEO rOR EACH PARTICUlAR 
CASE 
Pllt-CAST SEPARATOR! AlE TO HAV[ 
ALL SPEClm:D HOLES [lTHER 1:011£­
eORED 011 CAST IN PI.ACE~ 

8" 

OIL I WA TER SEPARA TOR 
N.T.S 

I-POURtD IN PlACt CONCllm; 
I"SOUO CotoICIIEl[ SLOCKS WITH 
rUll NOtnARCO JOINTS,HORZ AND 
Yl:Rl., PlASltlltD IN!lIDE AKG DU'SIDr:. 

PORTI.AHD CE"ENT "ORTAR UStO 
!lHA\.L CONSIST Dr I PAIIT CE"ENT, 
2 PA,ATS SAND. 

CEWENT IIRICK,HOllOW I;ONCIIETE, OR 
elNOtR RlOC:IC .... SONRY "UST NOT IE 
USED. 

THE eAltH. h9IM SMl.u. M so lOCATIO AND 
CONSTRUClEO THAT SUllrAC[ WAU.II !lHAU BE EICCWOED, 

INLJ;T PIP[ SHAlL It AT LtAST rooll 
INeH[S AIOY[ NOt¥IAL WATO UNt, 

WHERE SUBJECT TO FROST OR CIIUSMING CONDITIONS, 
OUTL!T SMAll. IE AT L[AST THAt[ n:El 8[LQW THE 
SURfACE, 

THE NEW CATC;H BA.SlN "UST IE rlu.lD WITH CLEAN 
WATER 8[rol'l( U!IlMG. AND AntR IEING EMPTIED rOR 
PERIODIC CLtANltHL 

AU OIL AND GASOUN[ MUST IE AEWDVEO IErOIQ: 
Q.EANlNG OUT TH~ .... SIN. AND !.lUST NOT IK 
OISCHAROtD INTO THE 9tWEA T"'ROUOH OTHER rIXTURE!. 

SPEClm:AlIONS rOil COVERING SPECIAL CA,Sl9 OR 
CONDITIONS. SHAll. IE AP~lIovtO BY THE lOCo'l. 
AUTHORITIES. AND THE AuTHORITIES or TH[ W.W.A."" 

WROUGHT 1A0N STEPS SHAll. It SPActO ,t.l(lLIT II~ 
APART. 

10TH VENTS SHAll It EKTl:NlD IND[I"tNOENTLY 18~ 
ABOVE THt Roor, 011 .u APPROVED 8'1' THE LOC ..... 
"UTHORITIES, AND THt AUTHOIITIES or THE W.W.IU. 

(OuUII pi,. la" ~ dlllfH oneIll) 

FILL WITH CONCRETE ~ L12" OF 

"Jtocr~ 
PRCC~' "'.H BASC MAY ALSO BC =. 

COMPACTED GRAVEL 
(ASHA 02487 TYPE GM OR GCl 

OUTLET CONTROL STRUCTURE 
NOT TO SCALE 

HOPE fLARCD END SECTION 

RIP-RAP STONE S" ""N DIMENS/ON 

RIP-RAP APRON OUnET CONTROL SECTION 
NDT TO SCALE" 

DeCELLE 

Wr1 
BURKE 

& Associates, Inc. 
1266 FumB~ Brook Pu!"kWuy. Suite 40' Quincy, MA 02'69 

(617) 405·5100 (0) (617) 405·5101 CF) 

JAMES W BURKE, PE DATE 

GENERAL NOTES: 

I LOCUS: ASSESSORS MA.P J BLOCK '" LOT 5C, ti, 1.5. 16 

DlED REF£RCNC(: 
Book 20tiSJ Page 125 80ok. 20756 Poge 187 
Book lJ,eo Pl1S1 t' 181 
PLAN R(f[~ 
Booit 2917 Poge 517 
Book. 2966 Poge J51 
BQok .... 8 Plan .... 6 OF 1997 Boolt .5JI Plan B8 OF 2~ 
800II 54 7 Pion 29 or 2005 

2. THE LOT SHOIIIN DOCS NDT L1C I'IfTHlN A SPECIAL 
'LoaD HAlARD lONE AS DELINEATeD ON tlRlI 2502".5 
0001S. CArro APRIL OJ, 197R 

J. THIS PLAN IS THE" RESULT or AN ON-THE-GROUND 
SURVCY PCRF"aiM(C) BY DECELLE-BURKe 4" ASSDCIA 1£5 
Vl£TLANDS DeLlNEATCD BY CCOTEC. INC. AND flCLD 
LOCATED BY THIS Offlcr. 

., ALL CONSTRUCTION TO CONfORAI TO UIL TON PUBLIC 
IKWKS AND MASS HIGHWAY STANDARDS. 

5. EXISTING UTlLID(S ~(RE" SHD*"I IN THf DRAWINGS 
ARC APPRDXIMAT£. INE CONTRACTOR SHALL B£ 
RESPONSIBLE" FOR PROPERLY LOCATING ANa COOROINA TINe 
THE PROPDSCD CQHS"TRUCTION ACTI~TY WI."., mG-SAFE 
AND THE APPLICABLE UnLlTY COMPANI£S AND 
UAINTAINlNC THE EXISTING UTIliTY SYSTOf IN SERlltC£ . 

15 OlG-SAFE SHALL Bf Nonnro P(R THE STA 1f or 
UASSACHUS(TTS STATUT( CHAPT[R 82. seCTION "09 AT 
T£L 1-888-J4"-12JJ THf ENGIN££R DOtS NOT 
CUARANl[f. THEIR ACCURACY OR THAT ALL UTILITIes AND 
SUBSURfAC£ SmuCTURrS ARC SHcmN. LOCATIONS AND 
CLEVA nONS OF UNDERGROUND UTILI TICS I'I£RE TAKEN 
F"R0I.f R£:CORO PLANS. THC CONTRACTOR SHALL vrRlFY 
51ZE. LOCATI[»,I, AND INV(RTS OF UTILITIES AND 
STRUCTURes AS RrOUIRCD PRIOR TO me START OF 
CONSTRUCTION 

;. ALL DISTUR8ED ARCAS TO er LOAMED AND SEfOCD. 

a ELEVA TlONS I'ItIERC SHOkIIN ARC ON TDItN Dr MIL TON 
DATUU. 

ZONING: RESIDENCE A I C 

MINIMUM REQUIREMENTS: 

AREA: 40,000 S F /7,500 SJ 
FRONT SETBACK: 30'/20' 

SIDE SETBACK: 1 S' /10' 

REAR SETBACK: 30' / 30' 

LOT FRONT AGEfYVIDTH: 150' /75' 

PRESENT OWNERS: 

HD/MW Randolph Ave LLC Map J Block 14 Pial 6 

Randolph Avenue Realty TruSI Map J Block 14 Pia,s 5C &16 

HD/MW Randolph Ave LLC MapJ Block 14 Plots 15 

PROJECT TITLE 4- LOCATION: 

H&W APARTMENTS 
IN 

MILTON, MA 

711 RANDOLPH AVENUE 
PLAN TITLE: 

DETAILS 

PREPARED FOR: 

HDiMW RANDOLPH AVENUE,LLC 
519 ALBANY STREET SUITE 200 

BOSTON, MA 02118 

DATE: OCTOBER 1. 2014 

REVISED: NOVEMBER 26, 2014 DRAFTING EDITS 

REVISED: APRIL4, 201S - PEER REVIEW EDITS 

REVISED: MAY 29, 201S - PEER REVIEW EDITS 

JOB NUMBER: 1aS,013 SHEET 11 OF 13 
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PAINTCD WOOD CAR\I[O SIGN 

4·lf~ - WNI1£ PAINrm WilDD POST 

PROPOSED LOCA TlON SIGN 
NOT TO SCALE 

~L. ~-
1 R TOW Br~ONDJ 

= ",.' 
I. PROV1DE 2" CLEAR COlltR 
OVER N4 NOSING REBAR 

STAIR REINF SHALL BE 64012" EW 

WALL BEYOND 

t" NOSING TYP. 

1-f6 CONT. 

8~ UNO 

rOOTING BEYOND 

3-f4 CONI. h 
~2'-O'- .. .! 

TYPICAL SECTION THUR 
EXTERIOR STAIRS 

H l .S 

t 

~_LC. , : : . • • CONTROL JOINT 
• • • • • PRO\lfDE KEY AT 
~ CONSTRUCTION JOINTS 

ALL WAT[RIAlS AND WQRKIoIANSHIP TO CONrQR", IoIASSOOT HIGHWAY SPECIFICATIONS 

~ 
I PRt)'ffD£ CONST1iUcnc:w CONTRCX JOINT EVERY ~'. 

1. PROVIDe £)(PANSION JOINT EVERY 20' or 400 SQUARe ITer. 

J . PITCH WALK TO DOMJ GRAD£ Sloe AT 3/16- peR f FOOT (MAX.) 

4. R£FrR TO ARCHITECTURAL PLANS FOR .,JOINT P;"TTrRN "'NO 
FINISH SIJRrAC£ IN CNTRANCE ARCA WALl( 

CEMEN T CONCRETE SIDEWALK 
NOT TO SCALE 

ALL 1.4" TfRIALS TO CONrORu TO MASSDOT SPECIFlCA nONS 

PAVEMENT SECTION & 
CONCRETE CURB DETAIL 

N.T.S 

AU "'A TrRlAlS TO CONFOIW 10 UASSOOT SP£CI1lCA TIONS 

SIDEWALK SECTION & 

GRANITE CURB DETAIL 
~I.I .S . 

PA VEMENT SECTION 
NOT TO SCALE 

DeCELLE 

wrr 
BURKE 

& Associates, Inc. 
1266 FumaC8 Brook Parkway, Suile <401 Quinc)" MA 02169 

(617) 405-5100 (0) (617) 405-5101 (F) 

•

' .fI'; 
,..' . . 

JAMES W 8URKE, Pf 

GENERAL NOTES: 

DATE 

I LOCUS AsseSSORS UAP J BLOCK '" LOT :5C, 6, 7.5, 76 

DeCO RlrtRENC£: 
9oo1e 206"" Po~ 125 BcM; 20756 Poge 187 
90011: 231SO P09f" 'iIIl 
PlAN RCFCRCNC£: 
SoQJI: 1917 Po~ ",. 
90011 '* "",. 351 
800k .. ", PfOtl "415 OF '''97 Book 531 Pion BB OF 2004 
900II: .547 PltlI'I 29 OF 2005 

2, fHl lOT SHOMIN DOES HOT LIE IMTHIH A SPEOAL 
FLOOD HA1ARD lON£ AS DElINfA 1[1l ON trRM 15024.5 
00018, O.drtl APRIL OJ, J91e. 

J . 7HlS PiAN IS TH£ RESULT OF AN ON-THE-GROUND 
S/JR1.€"'t' PCRfOlNCD B't' OCCELLC-BtJRI<[.t ASSOCIA TfS , 
IoIifTlANOS O£L/N£ATCO 8'" £oo1£c. INC. AND finD 
lOCA.T£D 9't' fHlS orne£. 

.. AU CONSTRUCnoN TO CONfORM TO WI. TC»I PU9,",C 
IfI(IRKS AND AlASS tA'CHWAY srAHOAROS 

s. EJtJSTINC uru,.tnCS MHfR£" $HOItIN IH THE DRAMWGS 
ARC APPRClXIAlAT( TH£ CONTRACTOR SHALL fie 
R£SPGWSIBl£ F"Oft PROPE.fft. Y lOCA TJNC AND COORDWA lWlO 
7H( PROPOSED CONSTRUCPew ACP"VYTY MIITH DlG-SAre 
NoID TH£ APPUCASU UntlT.,. cot.fPAtoMES ANO 
IoIAlNrAlNtNG THE CJiJSDNC UTI(Ir.,. S't'S"PfU IN SIR\4C£ 

6 DIG-SAF"E SHALL BC NOlJF1£D PfR »1£ STA rr OF 
uASSAowscns STATUJt" CHAPTC.R 82, SEcnON "09 AT 
T(L. 1-8B8-..}(4-13JJ.. JH( £NGIN(ER OOfS NOT 
ClJARAH1£f THI]R ACCURACY OR TNAT AL.l VJHJlI£S AMJ 
SUBSURfACE STRUCTlJR(S ARC SHOMI. LOCA7JONS AND 
CLeVA nONS OF IJNDE.RGROUHD UTlLIlJ£S i4£Rf TAttCN 
F"RCW R(CORD PLANS THE CONTRACTOff SHALL Vf!lWrY 
$lIE, lOCA7lQN, AND WIof"RTS OF UT/LIT/E.S AND 
STRUCTURes AS R£OUIRCD PRIOR TO TH£ STAfi'T OF 
CONsmUC1JON 

1. All D/STtJRBfD ARrAS TO Sf Lo,wrO AND srro£D 

" nEVA flewS IIf-I£Rf SHOilWol ARC ON TO","" OF MIL TON 
DAf'W. 

ZONING: RESIDENCE AI C 

MINIMUM REQUIREMENTS: 

AREA: 40,000 5 F 1 7,500 S.f . 

FRONT SfT8ACK: 3~' 120' 

SIDE SETBACK: 15'/ 10' 

REAR SETBACK: 30' 130' 

LOT FRONT AGEMIIDTH: 150' 175' 

PRESENT OWNERS: 

HD/MW Randolph Ave LLC Map J Block. 14 Ptol 6 

Randolph Avenue Realty Trusl Map J Block 14 PIOIs sC &16 

HD/MW Randolph Ave LLC Map J Block 14 PlOis 15 

PROtECT TITL£ &0 LOCATION: 

H&W APARTMENTS 
IN 

MILTON, MA 

711 RANDOLPH AVENUE 
PLAN TITLE: 

DETAILS 

PREPARED FOR: 

HD/MW RANDOLPH AVENUE,LLC 
519 ALBANY STREET SUITE 200 

BOSTON, MA 02118 

DATE : OCTOBER 1,2014 

REVISED: NOVEMBER 26, 20'4 DRAFTING EDITS 

REVISED: APRIL 4, 20'5 - PEER REVIEW EDITS 

REVISED: MAY .29, 2015 - PEER REVIEW EDITS 

JOB NUMBER: , BS 01 J SHEET 12 OF 13 
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GUARD RAIL POST 
& STANDOFF 

TIE 

WALL w!GUARO RAIL 
NOT TO SCALE 

w/PAVEMENT 

24SF GRA VI TY WALL CROSS SECTION 
N.T,S 

~----------------- 420 TO LIMIT OF WORK -----------------_ 

----~n~--------------- J7' ---------------~n~--~ 

I I ------------ 2<' --------------1"1155 

STEEL GUARDRAIL I~ 1.1,{oJSP 
COAT ~: 

wi HANDRAIL I -,' -- -- '" 
I SIDEWALK 

PROPOSED PRE-CAST 
CONCRETE BLOCK 

--36'--

"'­
'" w 
12 

'" '" fD 

6 
'" ,.. 
z 
o 
u 

. 

12" COMPACTED PROCESSED GRAVEL SUBBASE (ML 031) 

(lOAD TO Bl BACI<nLLCO ",TH CJ.tAN OORA8I..£ GRANUl.MI 
Ffl.L AND COI/PACT£O IN 12- LifTS TO I51l DCNSlrY. 

BOTTOI.I OF BOX CULVfRr [L£V.=IOB,D; K£YED ro rOOnNG 
rOP Of roowG, [L£V.=ID7.D 

FIL rER FABRIC DVfR CRUSHED STOI 
fa> Of CRuSHED STONE [L(v. = 10M 

24" WIDE, 12" DEEP STRIP FOOTING 

GfNfRN NQlfS· 

J STAMPED S1RtJCTURAL 
DRA~ rOR 1HC CULVERT AND 
mt WALL ARC TO BE SUBMITlID 
TO THf TO~S FOR RrVlfW AND 
RECORD PRIOR TO INSTAlLA nON 

2. EROSION CONTROL MEASURtS 
AR( TO BE IN PLACE PRIOR TO 
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COMMONWEALTH OF MASSACHUSETTS 

NORFOLK, ss 

) 
TOWN OF MILTON BOARD OF APPEALS ) 

) 
Plaintiff, ) 

) 
v. ) 

) 
THE MASSACHUSETTS HOUSING APPEALS ) 
COMMITTEE and HD/MW RANDOLPH ) 
AVENUE, LLC ) 

) 
) 

Defendants. ) 
) 

LAND COURT DEPARTMENT 
Case No.1 9 MISC 000037 (RBF) 

DEFENDANT, HD/MW RANDOLPH AVENUE, LLC'S, CROSS-MOTION FOR 
JUDGMENT ON THE PLEADINGS TO UPHOLD THE DECEMBER 20, 2018 DECISION 

OF THE MASSACHUSETTS HOUSING APPEALS COMMITTEE 

Pursuant to Mass. R. Civ. P. 12(c) and Massachusetts Land Court Standing Order 2-06, 

Defendant, HD/MW Randolph Avenue, LLC ("HD/MW"), hereby opposes the Town of Milton 

Board of Appeal's (the "Board") Motion for Judgment on the Pleadings and cross moves for 

Judgment on Pleadings as the Massachusetts Housing Appeals Committee's December 20,2018 

Decision which the Board is challenging should be upheld. In support of its cross-motion, 

HD/MW incorporates its Memorandum of Law in Opposition to the Board's Motion for 

Judgment on the Pleadings and in support of its Cross-Motion for Judgment on the Pleadings and 

the administrative record. 

WHEREFORE, HD/MW prays that this Honorable Court: 

(1) grants HD/MW's Motion for Judgment on the Pleadings upholding the Massachusetts 

Housing Appeals Committee's December 20,2018 Decision; 
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(2) denies the Board's Motion for Judgment on the Pleadings; 

(3) enters Judgment in favor ofHD/MW dismissing the Board' s G.L. c 30A appeal; and 

(4) grants any and all other relief that the Court deems just and fair. 

Respectfully Submitted, 

HD/MW Randolph Avenue, LLC 

By its attorney, 

orew E. Goloboy, BBO# 
goloboy@dunbarlawpc.com 
Dunbar GoJoboy LLP 
197 Portland Street, 5th Floor 
Boston, MA 02114 
(617)244-3550 

Dated: January 9, 2020 
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COMMONWEALTH OF MASSACHUSETTS 

NORFOLK, ss 

) 
TOWN OF MILTON BOARD OF APPEALS ) 

) 
Plaintiff, ) 

) 
v. ) 

) 
THE MASSACHUSETTS HOUSING APPEALS ) 
COMMITTEE and HD/MW RANDOLPH ) 
AVENUE, LLC ) 

) 
) 

Defendants. ) 
) 

LAND COURT DEPARTMENT 
Case No.19 MISC000037 (RBF) 

DEFENDANT, HD/MW RANDOLPH AVENUE, LLC'S, MEMORANDUM IN OPPOSITION 
TO PLAINTIFF, TOWN OF MILTON BOARD OF APPEALS', MOTION FOR JUDGMENT 
ON THE PLEADINGS AND IN SUPPORT OF ITS CROSS-MOTION FOR JUDGMENT ON 

THE PLEADINGS 

Dated: January 9, 2020 

Respectfully Submitted, 

HD/MW Randolph Avenue, LLC 

By its attorney, 

Andrew E. Goloboy, BBO#663514 
goloboy@dunbarlawpc.com 
Duobar Goloboy LLP 
197 POltland Street, 5th Floor 
Boston, MA 02114 
(617)244-3550 
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Defendant, HD/MW Randolph Avenue, LLC ("HD/MW"), hereby opposes the Town of 

Milton Board of Appeal (the "Board") Motion for Judgment on the Pleadings. HD/MW further 

cross-moves and seeks a judgment upholding the December 20,2018 decision (the "Decision") 

of the Housing Appeals Committee (the "HAC"). 

Introduction 

The Board's Motion for Judgment on the Pleadings should be denied and the Court 

should uphold the HAC's Decision. Pursuant to the legal standard set forth in G.L. c. 30A, §14 

("30A"), the HAC's 67 page decision is based on substantial evidence, contains no errors oflaw 

and is consistent with the statutory authority afforded to the HAC. In the Decision, the HAC 

properly concluded that HD/MW met its burden of demonstrating that the conditions imposed by 

the Board, in the aggregate, render the building--or operation of HD/MW' s project--uneconomic. 

Next, the HAC found that the Board failed to meet its burden of demonstrating that each of the 

conditions challenged by HD/MW were consistent with local concerns and outweighed the 

regional need for affordable housing. The HAC's Decision is based on 121 Exhibits, comprised 

of more than 2,500 pages, the testimony of numerous witnesses, and credibility determinations of 

the HAC. Accordingly, the HAC's decision should be upheld and the Board's case dismissed. 

In recognition of the high standard imposed by 30A, and the deference accorded to the 

HAC, the Board desperately (and inappropriately) asks this Court to conduct a de novo review of 

the proceedings before the HAC through dressing up its argument as a challenge to the HAC's 

statutory authority and compliance with the established law. In reality, the HAC's decision is 

entirely consistent with G.L. c. 40B, its regulations (760 CMR 56), and even the guidelines 

promulgated by DHCD (that do not have the force oflaw) and the Board's challenges to the 
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Decision are nothing more than attacks on the factual findings by the HAC that are supported by 

substantial evidence in the record. 

First, the HAC always had jurisdiction to hear HD/MW's appeal. Notwithstanding, the 

Board devotes a significant portion of its brief arguing to the contrary. The Board's argument, 

however, is without merit as the conditions imposed by the Board rendered the project 

uneconomic. Indeed, the Court need not delve into the Board's argument on this issue at all, 

because the HAC made a factual finding that the condition imposed by the Board prohibiting 

three bedroom units made it impossible for HD/MW to obtain final approval from its subsidizing 

agency, the Massachusetts Housing Finance Agency ("MassHousing"), which rendered the 

project uneconomic. This should be the beginning, and the end, of the review of whether the 

HAC had jurisdiction to hear HD/MW's appeal. 

Notwithstanding, if the Court considers the Board's argument, it is fatally flawed because 

it was not raised in front of the HAC and, therefore, was waived. In fact, the Board's challenge 

to the HAC's jurisdiction is not properly identified as a jurisdictional challenge, because it is a 

procedural challenge based on the burdens of proof, which had to be raised in front of the HAC 

or forever waived. Moreover, even if the Court addresses the substance of the Board's argument, 

it fails because it ignores the definition of "uneconomic" as set forth in G.L. c. 40B, §20 and the 

definition of "reasonable return" contained in the regulations, 760 CMR 56.02, which establish 

that it is impossible for a developer who obtains a project eligibility letter from a subsidizing 

agency or an approval with conditions from a board that decreases the number of units to 

propose a project that is "uneconomic" as defined by the statute and regulations. Accordingly, 

the Board's argument that the HAC lacked jurisdiction is without any merit - either procedurally 

or substantively. 
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Second, the Board asks this Court to reinstate several conditions, or remand to the HAC, 

based on its purported error of law by not considering or accepting as credible or true evidence 

submitted by the Board and argue for a de novo review. This argument is without merit. The 

HAC thoroughly summarized the evidence and arguments submitted by the Board in the Board's 

attempt to meet its significant burden in upholding the conditions it imposed in its approval with 

conditions. As such, the evaluation as to whether the HAC's decision to strike or modify 

conditions should only be subject to a substantial evidence review, which overwhelmingly 

supports upholding the Decision. This is especially true where, as here, the HAC made 

credibility determinations with respect to several of the Board's witnesses whose testimony 

before the HAC differed drastically from their statements to the Board during the public process. 

Thus, the Court should uphold the HAC's Decision with respect to the Board's failure to meet its 

burden and the HAC's decision to strike and/or modify conditions. 

Background Facts 

HD/MW received a determination of Project Eligibility under the New England Fund 

Program of the Federal Home Loan Bank of Boston ("NEF") dated May 27, 2014 from 

MassHousing that was re-affirmed on November 3, 2014 pursuant to 760 CMR 56.04 after the 

design of the project was altered. AR. 4407; AR. 4031 at Stipulation No.5; AR. 1426-39, 

1726-7. 1 On or about November 6, 2014, HD/MW submitted an application for a 

Comprehensive Permit, under G.L. Chapter 40B, §§20-23, to the Board for a project consisting 

of 90 rental units with twenty-three (23) units to be low or moderate income units. AR. 4405, 

A.R. 4031-2 at No.6, A.R. 1728-1853. 

1 All Citations are to the Administrative Record ("AR."). 
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The address of the project site is 693-711 Randolph Ave., Milton, Massachusetts (the 

"Subject Property"). AR. 4405, AR. 4031 at No.2. The Subject Property is a 7.81 parcel of 

land and, pursuant to a binding SORAD issued by the Massachusetts Department of 

Environmental Protection, wetlands comprise 1.93 acres of the Subject Property leaving 5.88 

acres of buildable land on the Subject Property. AR. 4408; AR. 2389, AR. 2804. HD/MW's 

proposed project consists of two buildings: Building 1 (13,600 square feet, 200 feet long and 62 

feet wide) will contain 30 units and 30 garage parking spaces. Building 2 (23,500 square feet, 

300 feet long, and 70 feet wide), will contain 60 units and 54 garage parking spaces. AR. 4408; 

A.R. 2813. Total parking for the proposed project includes 156 spaces, or 1.7 spaces per unit, 

and contains a mix of one, two, and three bedroom units. AR. 4409, AR. 2806. 

The Board held public hearings between December 2, 2014 and June 172015. A.R. 

4405, AR. 4031 at No.9. The public hearing was closed on June 17,2015. A.R. 4032 at Nos. 

8-9. The Board deliberated at public meetings on July 13 and July 16 of2015. Id. at No. 11. 

As part of the public hearing process, HD/MW's proposed project was extensively peer reviewed 

by Scott Turner of Nitsch Engineering and Jeffrey Dirk of Vanasse & Associates. AR. 2569-

94, AR. 2396-2411. Neither of the peer reviewers identified any safety issues nor did they 

recommend a reduction in the number of units. Id. The same is true with respect to Fire Chief 

John Grant, who addressed the Board during the public hearing process and did not express any 

safety or firefighting concerns. AR. 4429-30; AR. 57-8-62-3. 

The Board issued a written, signed, decision dated July 30, 2015, which granted a 

Comprehensive Permit for the construction of 35 units subject to 64 Conditions.2 AR. 4032 at 

No. 12. Indeed, the Decision specifically states that the Board "unanimously voted not to 

2 The Decision identifies 65 conditions, but the list of conditions does not contain a number 57. 
As a result, there are 64 conditions. 
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approve the proposed 90-unit development for the Site." AR. 2605-06. (emphasis added). The 

Decision not only included a drastic unit reduction from 90 to 35, but also included dozens of 

other conditions purporting to dictate a design for a completely different project than what 

HD/MW had proposed. AR. 4405; AR. 2595-2623. 

Moreover, during the public hearing process, the Board did not comply with any portion 

of760 CMR 56.05(6) which provides a procedure for a Board to review financial statements 

before the close of the public hearing and prior to a decision granting an approval with 

conditions that includes a reduction of the number of dwelling units. AR. 2719. Indeed, the 

Board did not even inform HD/MW that it was considering granting an approval with a 

significant reduction in the number of dwelling units until after the public hearings concluded. 

AR. 2719. The Board first raised the concept of an approval with conditions that included a 

drastic reduction in dwelling units during its deliberations after the public hearings concluded. 

AR. 2719. The first time that the Board provided HD/MW with draft conditions was when its 

counsel, Kathleen O'Donnell, provided HD/MW with a draft decision on July 16,2015 

("Board's Draft Decision") on the second night of the Board's deliberations. AR. 2719, AR. 

3187-3200. 

The Board's Decision was filed with the Milton Town Clerk on July 30, 2015. AR. 4032 

at No. 13. On August 18,2015, HD/MW filed this appeal to the HAC. AR. 4405, AR. 3360-

3431. On December 6,2016, a Pre-Hearing Order was entered by the HAC. AR. 4030-65. The 

hearing occurred on April 10-13 with closing arguments on April 20, 2017. AR. 4406. Prior to 

the hearing, HD/MW submitted pre-filed testimony, and pre-filed rebuttal testimony, from the 

following: 

• Paul Holland ofHD/MW CAR. 2718-2735; AR. 3074-3077) 
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• Lynne Sweet of LDS Consulting, a housing consultant who performed a rental market 

study (AR. 2736-65); 

• Robert Engler of SEB LLC, a housing economics expert who created various pro formas 

and conducted an economic analysis including, but not limited to, a Return on Total Cost 

("ROTC") analysis (AR. 2766-2801, AR. 3078-90); 

• James Burke, PE of DeCelle-Burke, the civil engineer responsible for designing the 

engineering of HD/MW's proposed project (AR. 2801-13, AR. 3091-3105); 

• Daniel Dulaski, PE of DeCelle-Burke, and a transportation engineering professor at 

Northeastern University, who provided expert traffic and transportation studies and 

analysis (AR. 2814-37, AR. 3147-54); 

• Scott Morrison of Ecotec, Inc., a wetland's scientist who designed the wetland's 

replication protocol for the project and opined on the effects ofHDIMW's proposed 

project on the wetlands located on the Subject Property (AR. 2838-40, AR. 3155-57); 

and 

• Kevin Hastings of Hastings Consulting, Inc., a fire safety expert that opined on 

HD/MW's compliance with the Fire Safety Code and the overall fire safety of the 

proposed 90 unit development (AR. 2841-4589, AR. 3158-62). 

At the hearing, each of HD/MW' s witnesses were cross-examined except for Daniel Dulaski. 

The Board submitted pre-filed testimony from the following: Jeffrey Dirk, a 

transportation engineer who provided peer reviews during the public hearing process (AR. 2846-

57); Scott Turner, a professional engineer who provided peer reviews during the public hearing 

process (AR. 2858-2947); Cheryl Tougias, a member of the Town of Milton's Planning Board 

and an architect (A.R. 2948-60); Maurice Pilette, a fire safety expert (A.R. 2961-2977); Fire 
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Chief John Grant (A.R. 2978-2984); Joseph Prondak, the Building Commissioner for the Town 

of Milton (A.R. 2985-95); Police Chief John King (A.R. 2996-3000); Joseph Lynch, the head of 

Milton's Department of Public Works (A.R. 3001-3004); John Kiernan, an attorney who is the 

chairman of the Milton Conservation Commission (A.R. 3005-3009); Glenn Pavlicek, the 

assistant superintendent of Milton Public Schools (A.R. 3010-13); and Joseph Mullins, an abutter 

and real estate developer (A.R. 3014-39). 

HD/MW cross-examined each of these witnesses except for Joseph Prondak, Joseph 

Lynch, Glenn Pavlicek, and Joseph Mullins. The Board did not submit any testimony from the 

three members ofthe Board or Milton's Planning Director and 121 exhibits were admitted into 

evidence during the April 2017 Hearing. Following, the hearing the parties submitted Post­

Hearing Briefs and Reply Briefs. A.R. 4274-4360, A.R. 4361-74. 

On December 20,2018, the HAC issued its 67 page Decision. A.R. 4402-73. The 

Decision contains seven (7) sections: Introduction (A.R. 4406-7), Factual Background (A.R. 

4407-4409), Economic Effect of the Board's Decision (A.R. 4409-4420), Local Concerns (A.R. 

4420-4456), Lawfulness of the Board's Conditions (A.R. 4456-67), Massachusetts 

Environmental Protection Act (MEPA) Requirements (AR. 4467-69), Conclusion and Order 

(A.R.4470-71). AR.4403. The Decision methodically follows the burden shifting analysis 

required by the regulations to evaluate an approval with conditions. AR. 4409-4467. Further, 

the Decision is replete with factual findings that are supported by substantial evidence and are 

consistent with the HAC's authority. AR. 4406-4471. 

Standard of Review 

The Board challenges the HAC's Decision pursuant to 30A The Board must carry the 

burden of demonstrating invalidity ofthe agency's action. Town of Middleborough v. Housing 
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Appeals Committee, 449 Mass. 514, 524 (2007)( "Middleborough "). The Court is not to hear the 

matter de novo but, instead, will determine the appeal based on its review of the Administrative 

Record. Zoning Bd. 0/ Appeals o/Holliston v. Hous. Appeals Comm., 80 Mass.App.Ct. 406,414 

(2011). "[T]he scope of review of an administrative decision pursuant to G.L. c. 30A, § 14, 

leaves little room for appellate discretion ... the agency's decision must be upheld if supported by 

such evidence as a reasonable mind might accept as adequate to support a conclusion." 

Middleborough, 449 Mass. at 524 (internal quotation omitted). 

In a 30A review of an HAC decision, the Supreme Judicial Court has been clear on the 

hefty burden the Board faces: 

The decision of HAC must be upheld if it is supported by 
substantial evidence. Substantial evidence is such evidence 
as a reasonable mind might accept as adequate to support a 
conclusion. G.L. c. 30A, s 1(6). This does not permit a court 
to treat the proceeding as a trial de novo on the record which 
was before the administrative board. A court may not displace 
an administrative board's choice between two fairly conflicting 
views, even though the court would justifiably have made a 
different choice had the matter been before it de novo. 

Zoning Board of Appeals o/Wellesley v. Housing Appeals Committee, 385 Mass. 651, 657 

(1982)(internal quotations omitted),' see also Middleborough, 449 Mass. at 524. 

Also, the agency is the sole judge of the credibility and weight of evidence before it 

during the administrative proceeding. Maddocks v. Contributory Retirement Appeal Bd., 369 

Mass. 488, 495 (1976); see also Zoning Board of Appeals of Sunderland v. Sugarbush Meadow, 

LLe, 464 Mass. 166, 184 (2013). Within judicial review of an agency's decision under Chapter 

30A, the reviewing court is to afford the agency all rational presumptions in favor of the validity 

of its actions. Middleborough, 449 Mass. at 524. 

Finally, "[i]n considering regulations promulgated under [the] act, [courts give] great 
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weight to a reasonable construction of a regulatory statute adopted by the agency charged with 

its enforcement.. .. " Id. at 523. Further, "where the focus of a statutory enactment is reform, as is 

true of the act [G.L. c. 40B]. .. the administrative agency charged with its implementation should 

construe it broadly so as to further the goals of such reform ... agency action will not be 

overturned unless it be proven arbitrary, unreasonable, or inconsistent with the agency's own 

rules." Id. at 524 (internal quotations omitted); see also Zoning Board of Appeals of Sunderland 

464 Mass. at 191. A court "must apply all rational presumptions in favor of the validity of the 

administrative action and not declare it void unless its provisions cannot by any reasonable 

construction be interpreted in harmony with the legislative mandate." Zoning Bd. of Appeals of 

Wellesley, 385 Mass. at 654. 

I. THE HAC RAD JURISDICTION TO HEAR HD/MW'S APPEAL OF THE 
BOARD'S DECISION. 

The primary argument advanced by the Board in its opening brief is that the "HAC 

lacked jurisdiction" to hear HD/MW's appeal because the project as proposed by HD/MW was 

"uneconomic;" therefore, the conditions imposed by the Board did not render it "uneconomic." 

This argument is without merit and is premised on an inaccurate recitation ofthe HAC's 

decision, the evidence presented at the HAC, and the language and relationship among the 

statute, G.L. c. 40B, §§20-23, the regulations, 760 CMR 56, and guidelines issued by the DHCD. 

The Board argues that, based on a Return on Total Cost ("ROTC") analysis employed by the 

HAC to evaluate the economics of rental projects, that the HAC only has jurisdiction to hear 

appeals of approvals with conditions that render the project "uneconomic" and the use of the 

"significantly more uneconomic" analysis was improper and exceeds the HAC's authority. See 

Opening Brief at pp. 14-22. While this argument was waived because it was not raised below (as 
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set forth in Section I.B) and is substantively without merit (as set forth is Section I.C), the Court 

need not consider this argument, or the whole concept of ROTC whatsoever, because the HAC 

determined that the Board's condition--precluding three bedroom units preventing HD/MW from 

obtaining final approval from its subsidizing agency--rendered the project "uneconomic," which 

the Board does not dispute is the correct standard and within the HAC's jurisdiction. 

A. The HAC had jurisdiction over HD/MW's appeal because the condition imposed 
by the Board prohibiting three bedroom units rendered the project "uneconomic" regardless of 
the ROTC analysis . 

The HAC's jurisdiction is established by G.L. c. 40B, §§20-23. Specifically, G.L. c. 

40B, §22 states that "[ w]henever an application filed under the provisions of section twenty-one 

is denied, or is granted with such conditions and requirements as to make the building or 

operation of such housing uneconomic, the applicant shall have the right to appeal to the housing 

appeals committee in the department of housing and community development for a review of the 

same." Further, G.L. c. 40B, §20 defines the term "uneconomic" as: 

any condition brought about by any single factor or combination of 
factors to the extent that it makes it impossible for a public agency or 
nonprofit organization to proceed in building or operating low or 
moderate income housing without financial loss, or for a limited 
dividend organization to proceed and still realize a reasonable return 
in building or operating such housing within the limitations set by 
the subsidizing agency of government on the size or character of the 
development or on the amount or nature of the subsidy or on the tenants, 
rentals and income permissible, and without substantially changing the 
rent levels and units sizes proposed by the public, nonprofit or limited 
dividend organizations. 

Here, the HAC found that Condition No.2, imposed by the Board prohibiting three 

bedroom units in HD/MW's development, "renders the project uneconomic as it prohibits final 

approval from the subsidizing agency [MassHousing]." A.R.4416-4418. Accordingly, the 

imposition of a condition that precludes HD/MW from obtaining final approval from its 
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subsidizing agency indisputably renders the project "uneconomic" as defined by G.L. c. 40B 

because it precludes HD/MW from building its project within the limitations set by the 

subsidizing agency -let alone construct or achieve a reasonable return.3 See G.L. c. 40B, §20, 

Delphic Associates Inc. v. Hudson Board of Appeals, HAC No.2-II, 2002 WL 34082292 *7 

(Dec. 23, 2002)(Determination by the Committee, that the inclusion of a condition that precludes 

Final Approval from MassHousing, renders the project Uneconomic.); see also Atwater 

Investors, Inc. v. Ludlow Board of Appeals, HAC No. 01-09,2004 WL 5052503 at *10-11 (Jan. 

26, 2004)(Decision)(Determination that the Developer met his burden of demonstrating that the 

Board's conditions rendered the project uneconomic based on a letter from the Developer's bank 

stating that the Board's conditions precluded financing under the NEF program.). As such, 

pursuant to 40B, §22, HD/MW had the right to appeal the Board's decision to the HAC and the 

HAC had jurisdiction over the appeal and did not exceed its authority. 

Not surprisingly, the Board completely ignores this issue, including the HAC's finding 

that "the condition prohibiting three-bedroom units in the project renders the project uneconomic 

as it prohibits final approval from the subsidizing agency" in its argument that the HAC lacked 

jurisdiction and the Board does not challenge the HAC's factual finding that the Board's decision 

prohibits three bedroom units prohibiting approval from MassHousing rendering the project 

uneconomic.4 A.R. 4416-4418. 

This glaring omission should be construed as an admission by the Board that the HAC 

had jurisdiction to hear the appeal and that the HAC's factual finding that HD/MW sustained its 

3 The term "reasonable return" is not defined in the G.L. c. 40B, but is defined in the 760 CMR 
56.02 and the relevant portion is found in Section I.C on page 17 herein. 

4 Section I.B explains in greater detail why the Board's challenge is not jurisdictional whatsoever 
and is really a procedural challenge that was waived. 
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burden of proof that the conditions imposed by the Board rendered the project uneconomic and 

should not be overturned pursuant to 30A's hefty burdens. 5 Thus, the HAC clearly had 

jurisdiction to hear HD/MW's appeal, did not exceed its authority, and this Court need not 

consider any of the arguments advanced by the Board with respect to the argument that the 

"HAC lacked jurisdiction" and/or exceeded its legal authority by allegedly applying an allegedly 

improper standard during its ROTC analysis to determine that the conditions imposed by the 

Board rendered the project "uneconomic.,,6 Thus, the Board's argument that the "HAC lacked 

jurisdiction" is nothing more than a smoke screen that has no applicability to this 30A appeal. 

B. The Board's new assertion that the "HAC lacked jurisdiction" to decide 
HD/MW's appeal has been waived. 

While this Court need not address the Board's argument that "HAC lacked jurisdiction" 

or exceeded its statutory authority by using the phrase "significantly more uneconomic" as part 

of its ROTC analysis for the reasons stated above, the Board waived the argument in any event. 

It is well established that "a party is not entitled to raise arguments on appeal that he could have 

raised, but did not raise, before the administrative agency." Albert v. Municipal Court of Boston, 

388 Mass. 491, 493--494, (1983). Indeed, issues and arguments that are not raised before an 

administrative agency are waived. City of Springfield v. Department o/Telecommunications and 

Cable, 457 Mass. 562, 573 (201 O)("Because the city did not raise these arguments before the 

5 The evidence on this issue was overwhelming as set forth in the Decision. AR. 4416-19; see 
also 2720-2724 (Holland Pre-Filed Testimony, ~~9-27 and referenced Exhibits), 2730-31 (Letter 
from Gregory P. Watson, Manager of Comprehensive Permit Programs at MassHousing stating 
"Mass Housing will not grant a waiver of the three bedroom requirement" and "In order for 
HD/MW to gain final approval from MassHousing, the Project must comply with the January 17, 
2014 Interagency Agreement, which requires at least 10% of the units in its Project to have three 
bedrooms."); AR. 1428 at No.8 (Project Eligibility Letter requiring compliance with 
Interagency Agreement); AR. 1726 (Re-Affirmation of Project Eligibility Letter). 

6 The ROTC analysis is derived from the HAC's decisions regarding rental projects and DHCD's 
guidelines. AR. 742. 
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department, we do not consider them on appeal. "); see also City of Springfield v. Civil Service 

Com 'n, 469 Mass. 370, 382 (20 1 4)("Failure to raise an issue before an appointing authority, an 

administrative agency, and a reviewing court precludes a party from raising it on appeal"), see 

also Shamrock Liquors, Inc., v. Alcoholic Beverages Control Comm 'n, 7 Mass. App. Ct. 333, 

335 (1979)("a party cannot prevail here on an argument not made before an administrative 

agency"). As a result, since the Board failed to raise this issue in front ofthe HAC, it is waived. 

1. The Board did not raise this purported "jurisdictional" challenge at the 

For the first time, in this 30A appeal of the HAC's Decision, the Board argues that the 

"HAC lacked jurisdiction" to hear HD/MW's appeal of the Board's decision. See Board Br. at p. 

14. Consistent with Albert, however, the Board's failure to raise this issue before the HAC 

constituted a waiver and cannot be raised for the first time in this appeal. In the two years from 

the time HD/MW initiated its appeal to the HAC, in August 2015 through the post-hearing 

briefing that concluded in August 2017, the Board never raised the issue that the "HAC lacked 

jurisdiction" to hear HD/MW's appeal. Specifically, the Board did not (1) move to dismiss 

HD/MW's appeal to the HAC for lack of jurisdiction at any time; (2) seek summary disposition 

from the HAC on this issue CAR. 3633-61); or (3) raise it at the hearing or in the two rounds of 

post-hearing briefing (AR. 4191-4273, AR. 4375-86). Accordingly, the Board waived any 

argument that the "HAC lacked jurisdiction" to hear HD/MW's appeal of the Board's decision. 

Indeed, not only did the Board not assert that the "HAC lacked jurisdiction" to hear the 

appeal, in its post-hearing brief to the HAC, the Board acknowledged that the HAC's 

"significantly more uneconomic" standard was an appropriate standard for the HAC to employ. 

AR. 4201. Specifically, the Board's Post-Hearing Brief states: 

Finally, Mr. Engler testified that the 90-unit project proposed by 
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the Applicant [HD/MW] is already uneconomic. Under the 
circumstances, 'to sustain its burden the developer must establish 
also that its profit (return on total costs) is such that the project 
[as permitted or conditioned by the Board of Appeals] is significantly 
more uneconomic than the development it proposes to building.' 

A.R. 4201 (internal citation omitted).7 Further, the Board's Post-Hearing Brief acknowledged 

the "significantly more uneconomic" terminology by saying "[a]ccordingly, HD/MW has not 

met its burden of proving that the Board's conditions make the 35-unit development permitted 

significantly more uneconomic than HD/MW's proposed 90-unit development." Id. As such, 

the Board not only waived the argument that the "HAC lacked jurisdiction" to hear HD/MW's 

appeal or that it could not apply a "significantly more uneconomic" analysis, but it agreed that 

was the appropriate standard for the HAC to employ. 

11. The Board ' s challenge is not " jurisdictional ' 

Despite the Board's efforts to frame its argument as a 'jurisdictional" argument (a 

transparent attempt to avoid its waiver of the issue), the Board's argument is not a jurisdictional 

argument at all but is, instead, a procedural--burden ofproof--issue that needed to be raised 

before the HAC in order for it not to be waived. See 760 CMR 56.07(1)(c)(1)("Scope of 

Hearing") and 56.07(2)(a)(3)("Burdens of Proof'). This type of manufactured "jurisdictional" 

argument has previously been rejected by the SJC in the context of G.L. c. 40B. Middleborough, 

449 Mass. at 520-21. In Middleborough, the SJC confirmed that the HAC's jurisdiction is 

derived from G.L. c. 40B. Id. at 520-21 ("Subject matter jurisdiction is "jurisdiction over the 

nature of the case and the type of relief sought," Black's Law Dictionary 870 (8th ed.2004), 

7 The actual context ofMr. Engler's testimony, which the Board ignores in its opening brief, was 
that the project was "uneconomic" pursuant to the formula in the guidelines, but that the correct 
economic threshold to measure the economic effect of the conditions was the ROTC of 
HD/MW's proposed project. A.R. 2768 at ~~13-14, A.R. 2769 at ~22. 

14 

ADD134



which among the various trial courts and administrative agencies "is both conferred and limited 

by statute."). 

Moreover, in Middleborough, the SJC held that fundability is a "substantive aspect" of a 

developer's prima facie case and "is not one of subject matter jurisdiction that can never be 

waived. It is an evidentiary issue that the party opposing the comprehensive permit must rebut." 

Id. The same is true when a developer challenges that the conditions imposed by a board render 

a project uneconomic and it is a question of proof not jurisdiction. Accordingly, the Board's 

failure to raise the issue before the HAC is a waiver. Moreover, the Board obscures, in 

its opening brief, that its argument that the "HAC lacked jurisdiction" is solely premised on a 

formula and calculation of an "economic threshold" that is not contained in either the statute or 

regulation, but is only found in the guidelines issued by DHCD (which do not have the force of 

law).8 See AR. 739 (definition of "Applicable 10-Year U.S. Treasury Rate"), AR. 741 

(guideline definition of "Minimum Return on Total Cost"). As explained above in Section I.A, 

the HAC's jurisdiction is established through the statute not the guidelines issued by DHCD. 

Further, the minimum ROTC set forth in the guidelines is determined as of the date of the 

Pre-Hearing Order issued by the HAC during the appellate process. See AR. 739 (definition of 

"Applicable 10-Year U.S. Treasury Rate"), AR. 741 (guideline definition of "Minimum Return 

on Total Cost"). Consequently, pursuant to the guidelines, the "economic threshold" is not 

calculated until well after an appeal is filed and at a date unknown to the developer until a Pre-

Hearing Order is issued. Specifically, in this case, the "economic threshold," based on the 

formula in the guidelines, was determined on December 6, 2016 - more than thirty (30) months 

8 Indeed, the Guidelines explicitly state that "[i]n the event of a conflict between the meaning 
given to any term in these Guidelines and the meaning given to the same term in the Act or the 
Regulations thereunder, the meaning given in the Act or Regulations shall control." AR. 739. 
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after HD/MW applied to MassHousing for Project Eligibility, twenty-five (25) months after 

MassHousing re-affirmed the PEL and HD/MW applied to the Board for a Comprehensive 

Permit, and sixteen (16) months after HD/MW filed its appeal to the HAC. See A.R. 1426 (Date 

of Project Eligibility Letter), A.R. 1726 (Re-Affirmation of Project Eligibility Letter), A.R. 1728 

(Date of Application to the Board), A.R. 4065 (date of Pre-Hearing Order). As such, any 

challenge to whether the HAC appropriately determined whether a developer has met its burden 

of proof is a procedural challenge that must be presented to the HAC or is waived. Accordingly, 

since the Board's current argument that the "HAC lacked jurisdiction" was not raised at any 

point between the filing ofHD/MW's appeal in August 2015 through post-hearing briefing in 

April 2017, it has been waived. 

C. The Board's argument that the HAC lacked jurisdiction is substantively incorrect. 

If the Court reaches the substance of the Board's argument (which it should not), the 

Board is substantively incorrect that the HAC lacked jurisdiction or exceeded its statutory 

authority in determining that HD/MW satisfied its burden ofproof.9 The HAC appropriately 

concluded that HD/MW carried its burden of demonstrating that the condition imposed by the 

Board rendered its proposed project "uneconomic" and also "significantly more uneconomic" 

because the conditions imposed by the Board reduced HD/MW's ROTC by 27.5% from 5.88% 

to 4.26%. A.R. 4416. The HAC's finding is wholly consistent with G.L. c. 40B, the regulations 

760 CMR 56, and the guidelines issued by DHCD, and is a factual finding based on substantial 

evidence. 

As set forth above, the HAC's jurisdiction is established by the G.L. c. 40B which 

contains a specific definition ofthe term "uneconomic," which delegates to the subsidizing 

9 The Board does not challenge any of the HAC's factual findings with respect to the ROTC 
analysis as not based on substantial evidence. 
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agency to determine the reasonable return that makes a project economic. In practice, this is 

determined by the subsidizing agency issuing a Project Eligibility Letter determining that a 

project is financially feasible. Next, the regulations, which were promulgated to assist in the 

implementation of the statutory scheme, provide a definition of "reasonable return" which is 

undefined in the statute, but is found in the statutory definition of "uneconomic." 760 CM 56.02 

("Reasonable Return"). The regulations define "reasonable return", in relevant part, for a rental 

project as follows: 

(c) for the purpose of determining whether the Project is 
Uneconomic, that profit to the Developer or payment of 
development fees from the initial construction of 
the Project, if an amount lower than the minimum set forth 
760 CMR 56.02: Reasonable Retum(a) or (b), as applicable, 
has been determined to be feasible as set forth In the Project 
Eligibility Letter, then such lower amount shall be the minimum: or 

(d) for the purpose of determining whether the Project is Uneconomic, 
when one or more conditions imposed by the Board decrease the total 
number of units in a Project, if those conditions do not address a valid 
health, safety, environmental, design, open space or other Local 
Concern, then the amount as calculated prior to the imposition of such 
conditions shall be the minimum, provided that such amount does 
not exceed the maximum return set forth in 760 CMR 56.02: 
Reasonable Retum(a), or fall below the minimum set forth in 
760 CMR 56.02: 

Id. (emphasis in original). Thus, for a rental project like HD/MW's the baseline "reasonable 

return" is calculated either at the time ofthe issuance of a Project Eligibility Letter from a 

subsidizing agency or when an approval is issued with conditions that decreases the number of 

units. 10 As such, it is impossible for any developer, including HD/MW, to propose a project that 

10 On May 27, 2014, HD/MW was issued a Project Eligibility Letter by MassHousing that 
determined its proposed project was "financially feasible" and, on November 3, 2014, 
MassHousing re-affirmed this finding when is issued a supplemental Project Eligibility Letter 
after reviewing HDIMW revised proposal and pro forma to construct 90 units as opposed to the 
original 72 units. A.R. 1426, 1438, 1726. The pro forma for the 90 unit development was 
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is "uneconomic" as defined by the statute and regulations if they have received a Project 

Eligibility Letter andlor an approval with conditions that includes a decrease in units. 

Consequently, the HAC did not, nor can it ever, lack jurisdiction based on the proposed return 

for a rental project that has received a Project Eligibility Letter andlor an approval with 

conditions that includes a decrease in units. This indisputable fact is fatal to the Board's 

position. 

In practice, the HAC measures "reasonable return" when evaluating rental projects by 

conducting an ROTC analysis. A.R. 4410. ROTC is a term that does not exist in the statute and 

regulations, but is found and defined in the guidelines. Id. Pursuant to the guidelines, ROTC 

"means, in calculating Reasonable Return, projected NOI of a Project, divided by the projected 

total development cost (including development fees and overhead)." AR. 742 ("Return on Total 

Cost (ROTC) emphasis added). As such, the guidelines have created the formula of measuring a 

minimum ROTC based on the 10 year treasury rate on the date of the Pre-Hearing Order plus 

450 basis points. The purpose of the formula established in the guidelines is to create an 

objective standard when the economic thresholds set forth in 760 CMR 56.02(c) & (d) are not 

applicable. For example, ifHD/MW's 90 unit project had a proposed return of9%, the 

conditions imposed by the Board (if the conditions did not include a unit reduction) would have 

had to decrease the ROTC to less than 6.84% for HD/MW to meet its burden. As such, when 

applicable, the minimum ROTC formula as set forth in the guidelines is consistent with the 

statute and guidelines. 

submitted as part ofHD/MW's application for a comprehensive permit to the Board three days 
later on November 6, 2014. AR. 1728, 1821-1829. 
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However, in this case, since the subsidizing agency, MassHousing, determined that 

HD/MW's proposal was "financially feasible" and the Board imposed a condition decreasing the 

number of units, the formula set forth in guidelines was not the baseline utilized by the HAC to 

determine whether the project had been rendered "uneconomic." A.R. 4416, A.R. 1438, 1726. 

Pursuant to the regulations, the HAC found that the economic baseline for "reasonable return" in 

this case was 5.88% even though the formula in the guidelines calculates a minimum ROTC as 

6.84%. See A.R. 4416 (Decision); A.R. 2708, ~14 (Engler Pre-Filed Testimony). Based on the 

evidence submitted by both HD/MW and the Board, the HAC found that as a result of the 

conditions imposed by the Board, the ROTC for the 35 unit project was 4.26% which was 1.62% 

lower than the ROTC for HD/MW's proposed 90 unit project. A.R. 4416. In other words, the 

conditions imposed by the Board reduced HD/MW's "reasonable return" by 27.5%, which led 

the HAC to "find the ROTC for the approved project is both uneconomic and significantly more 

uneconomic than the ROTC for the developer's proposal." (emphasis added). A.R. 4416. 

Consequently, the HAC's decision is in accord with the statute, regulations, and 

guidelines. The HAC and HD/MW recognized the minimum ROTC set forth in the formula 

established in its guidelines (6.84%) because it is the methodology that HAC typically uses to 

assess rental projects, but properly found that the 5.88% ROTC of the proposed 90 unit project as 

its baseline to determine whether the conditions rendered the project "uneconomic" and also 

"significantly more uneconomic." A.R. 4416. Indeed, in practice, the concept of "significantly 

more uneconomic" is actually beneficial to the Board as it seemingly required HD/MW to 

demonstrate the conditions imposed by the Board significantly decreased the ROTC as opposed 
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to just demonstrating that the conditions imposed merely dropped the ROTC below the objective 

5.88% baseline. 11 As such, the HAC did not exceed its statutory authority or lack jurisdiction. 

Furthermore, the Board's heavy reliance on Board of Appeals of Woburn v. 

Massachusetts Housing Appeals Committee 451 Mass. 581 (2008)("Woburn") is misplaced. In 

Woburn, the SJC held that the HAC exceeded its statutory authority by ignoring the burdens of 

proof enumerated in the regulations by disregarding the developer's initial burden of proof in 

cases of approvals with conditions to demonstrate that the conditions render the project 

uneconomic and treating approvals with conditions as de facto denials. Id. at 590 ("Consistent 

with this statutory requirement, the department's regulations provide that the developer must 

demonstrate that the conditions are uneconomic before the committee considers whether they are 

'consistent with local needs."'). In this case, the HAC did not exceed its statutory authority. 

Indeed, it expressly complied with the statute and regulations and the Board has attempted to 

bootstrap an argument based on the formula contained in the guidelines (not the statute or the 

regulations) without any regard for the statute, regulations, and the relationship between the three 

and cherry pick's without any context quotations from the testimony and HAC's Decision. 

II Additionally, as the Board concedes in its brief, the HAC has been applying the "significantly 
more uneconomic" concept since at least 2007. See Board Opening Br. at p. 16 citing See Cir 
San Realty Trust v. Woburn Board of Appeals, HAC No. 01-22 at p. 15 (April 23, 2015) Haskins 
Way, LLC v. Middleborough Zoning Board of Appeals, HAC No. 09-8 at pp. 17-18 (March 28, 
2011); Cohasset, Inc. v. Cohasset Zoning Board of Appeals, HAC No. 05-09 (September 18, 
2007). Further, as the SJC noted in Woburn "[i]t is a recognized principle of administrative law 
that an agency may adopt policies through adjudication as well as through rulemaking, ... and 'the 
choice made between proceeding by general rule or by individual, ad hoc litigation is one that 
lies primarily in the informed discretion of the administrative agency." (internal citations and 
quotation omitted) Woburn, 451 Mass. at 593. Also, recently in Woburn Zoning Board of 
Appeals v. Housing Appeals Committee, 2016 WL 3129642, *4, *11 (Mass. Land ct. June 3, 
2016), Judge Speicher upheld an HAC decision stating that the HAC's finding that a project was 
"significantly more uneconomic" ... "was supported by substantial evidence, was not arbitrary or 
capricious, was legally tenable and was otherwise within the proper exercise of the HAC's 
authority. " 
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Finally, the Board's position is contrary to the purpose of the statute. At bottom, the 

Board's argument is that a developer must propose an affordable housing development at the 

time it applies for Project Eligibility from a subsidizing agency that exceeds an unknowable 

return that is impossible to calculate until years in the future, in order to have the ability to 

appeal an approval with conditions and for the HAC to have jurisdiction. In other words, a 

Board is entitled to impose any conditions it desires and, if the 10-year treasury rate goes up 

enough by the time a Pre-Hearing Order is issued, then the HAC has no jurisdiction of the appeal 

and the developer is without recourse regardless of the conditions imposed by the Board and the 

economic effect of those conditions. This is both nonsensical and inconsistent with the statutory 

language ofG.L. c. 40B, its regulations, and the legislature's intent in passing G.L. c. 40B, 

which is to "streamline and accelerate the permitting process for developers of low or moderate 

income housing in order to meet the pressing need for affordable housing and streamlining 

application procedures and overriding local zoning restrictions." See Taylor v. Board of Appeals 

of Lexington, 451 Mass. 270, 277-278 (2008) citing Middleborough, 449 Mass. at 521. Thus, the 

Board's argument is completely inconsistent with this enumerated legislative intent. 

Thus, for the reasons set forth herein, the Court should reject the Board's argument that 

the "HAC lacked jurisdiction" to hear HD/MW's appeal or that the HAC exceeded its statutory 

authority in determining that HD/MW met its burden of proof. 

II. THE HAC'S FINDINGS THAT THE BOARD FAILED TO SUSTAIN ITS 
BlJRDEN OF ]'ROOF OF DEMONSTRATING THAT EACH OF ITS 
CONDITIONS WERE SUPPORTED BY A VALID LOCAL CONCERN AND 
THAT THE LOCAL CONCERN OUTWEIGHED THE REGIONAL NEED FOR 
AFFORDABLE HOUSING SHOULD BE UPHELD. 

In its Decision, the HAC devotes thirty-six (36) pages to addressing the Board's burden 

with respect to Local Concern and laid out in detail the evidence presented by both the Board 
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and HD/MW and the HAC's findings with respect to whether the Board met its burden for each 

of the conditions. A.R.4420-56. Notwithstanding, because the Board disagrees with the HAC's 

factual findings, it once again attempts to bootstrap an argument that the HAC failed to consider 

the evidence presented by the Board or adequately explain its findings and simply summarizes 

the evidence presented by the Board at the hearing. See Board Opening Brief at pp. 22-23. 

Indeed, the Board's argument is without merit, is easily dispensed with upon a review of the 

HAC decision, and is merely another attempt by this Board to induce the Court into abandoning 

the standard of review set forth in 30A and conduct a de novo review with the hope that the 

Court will substitute its judgment for the HAC's. The Court should reject this tactic. See e.g. 

Board of Appeals of Hanover v. Housing Appeals Committee, 2009 WL 867124, *9 (Mass. Land 

Court April 2, 2009)( "[a]ll [the Boards'] challenges to [the agency's] decision are, in fact, 

arguments to the effect that we 'should make independent findings on our own initiative from the 

record more in accordance with the Plaintiff1 s'] theory of the case in place of making a 

determination as to whether substantial evidence exists to support [HAC's] findings.") see also 

Zoning Board of Appeals of Wellesley, 385 Mass. at 657( "A court may not displace an 

administrative board's choice between two fairly conflicting views, even though the court would 

justifiably have made a different choice had the matter been before it de novo."). 

The HAC did not commit any errors of law and the Decision is supported by substantial 

evidence. Accordingly, the HAC's decision that the Board failed to meet its burden with respect 

to many of the conditions its imposed should not be disturbed in this 30A appeal. 

A. The Board's Burden of Proof before the HAC 

Once the HAC determined that HD/MW satisfied its burden that the conditions imposed 

by the Board rendered the project "uneconomic," the burden shifted to the Board to demonstrate 
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that each of the conditions imposed by the Board, and the denials of certain requested waivers, 

were supported by valid health, safety, environmental or other local concern that supports each 

condition imposed, and that such concern outweighs the regional need for low or moderate 

income housing. 12 AR. 4420, 760 CMR 56.07(a)(c), 56.07(2)(b)(3); see also Cozy Hearth 

Community Corp. v. Edgartown Zoning Board of Appeals, 2008 MA. HAC. 06-09 

(MAHOUS.APP.COM.), 2008 WL 1847284, *11 (April 14, 2008)(Decision); see also Paragon 

Residential Properties, LLC v. Brookline Zoning Board of Appeals, 2007 MA HAC 04-16, 2007 

WL 956644 at *50 (March 26, 2007)(Decision)(rejecting board's argument that each individual 

condition must render a project uneconomic for the condition to be stricken and, instead, holding 

that once a developer demonstrates that the conditions (in the aggregate) render the project 

uneconomic then "each condition contested by the developer is to be reviewed to determine if it 

is consistent with local needs."). Also, as part of its burden, the Board was required to prove that 

the conditions are applied as equally as possible to both subsidized and unsubsidized housing. 

AR. 740, definition of "Consistent with Local Needs." 

As the HAC's Decision states, "The Board's burden was significant: the fact that Milton 

does not meet the statutory minima regarding affordable housing establishes a rebuttable 

presumption that a substantial regional housing need outweighs local concerns in this 

instance.,,13 AR. 4420 citing 760 CMR 56.07(3)(a); AR. 4033(Pre-Hearing Order, § II, ~19), 

12 Indeed, throughout its argument with respect to "Local Concern" the Board simply argues that 
the HAC did not have the power to strike or modify conditions because the conditions did not 
render the project uneconomic. This argument should be disregarded because the HAC's 
finding that the conditions imposed by the Board rendered the project uneconomic should be 
affirmed for the reasons set forth above in Section I. 

13 At the time HD/MW submitted its application to the Board, Milton had achieved a subsidized 
housing inventory of merely 4.4% -less than half of the 10% threshold. AR. 1845. Also, in the 
Pre-Hearing Order, the Board stipulated that the Town of Milton has not (1) satisfied any of the 
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G.L. c. 40B, §§2, 23; Zoning Board of Appeals of Lunenberg v. Housing Appeals Comm., 464 

Mass. 38,42 (20 13)("there is a rebuttable presumption that there is a substantial Housing Need 

which outweighs Local Concern: if the statutory minima are not met), quoting Boothroyd v. 

Zoning Bd of Appeals of Amherst, 449 Mass. 333, 340 (2007), quoting Board of Appeals of 

Hanover v. Housing Appeals Comm., 363 Mass. 339, 346, 365, 367 (1973) ("municipality's 

failure to meet its minimum [affordable] housing obligations defined in § 20 will provide 

compelling evidence that the regional need for housing does in fact outweigh the objections to 

the proposal"). 

Despite the "significant" burden of proof imposed on Board, the Board did not submit 

any studies, or analysis, performed by any of its witnesses to rebut the studies and analysis of 

HO/MW's experts. Instead, the Board's witnesses primarily relied on the phrase that various 

Board conditions were "reasonable." See e.g. A.R. 2858, (Turner Pre-Filed generally) and A.R. 

2948,( Tougias Pre-Filed generally) see also A.R. 293-295; A.R. 344-6. "Reasonable", however, 

is certainly not the lofty burden of proof that the Board is required to meet to justify each and 

every condition and denial of requested waivers. Adams Road Trust v. Grafton Board of 

Appeals, HAC No. 02-38,2004 WL 5052500 at n. 13 (Dec. 10, 2004)(Decision)(rejecting the 

board's and intervenors' argument that conditions and denials of waiver had either a "rational 

basis" or were "feasible" as irrelevant to the board's and intervenors' burden of proof). 

Conversely, at the hearing before the HAC, HD/MW submitted substantial evidence-

which the HAC credited in its decision that the conditions imposed by the Board were not based 

on a Local Concern that outweighed the regional need for affordable housing. This evidence 

statutory minima defined in sentence two of the definition of "consistent with local needs" in 
G.L. c. 40B, § 20; and (2) met any of the "Safe Harbor" requirements as set forth in 760 CMR 
56.03. A.R. 4033 at Nos. 19-20. 
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included the testimony of Paul Holland, the developer and a civil engineer (A.R. 2718-35, A.R. 

3074-77), James Burke, PE, the Project Engineer (A.R. 2814-37, A.R. 3091-3105), Kevin 

Hastings, PE, a fire safety expert (A.R. 2841-45, A.R. 3158-62), Daniel Dulaski, Phd, a 

transportation engineer (A.R. 2814-37, A.R. 3147-54), and Scott Morrison, and environmental 

scientist (A.R. 2838-40, A.R. 3155-57) along with numerous studies supporting the design, 

safety, and environmental impact of the proposed 90-unit Project (e.g. A.R. 2802-04 at ,-r2, A.R. 

2814 at ,-r3, A.R. 2838-9 at ,-r4, (listing studies contained in the record) and post-hearing briefing 

summarizing the evidence A.R. 4274-4360, A.R. 4361-74. Additionally, HD/MW's position 

was buttressed by the peer reviews for its proposed 90 unit development completed by the 

Board's two engineering experts, Scott Turner and Jeffrey Dirk, that were submitted during the 

Board's public hearing phase and the public statements of Fire Chief Grant to the Board that 

significantly contradicted the testimony of all three witnesses presented at the Hearing, which 

certainly affected how the HAC viewed their credibility. 14 A.R. 2396-2411, A.R. 2569-94, A.R. 

57-8-62-3. 

Further, HD/MW submitted substantial evidence that the conditions imposed on 

HD/MW's project were not equally applied to unsubsidized housing, including, that other 

unsubsidized developments in Milton were taller, denser, did not have looped roadways, lacked 

multiple access points, did not have 50-ft vegetated buffers, and in one case was specifically re-

14 Both Mr. Dirk and Mr. Turner acknowledged at the Hearing that their peer reviews provided 
an "honest" assessment of HD/MW's plans and supporting studies and if either had identified a 
portion ofHD/MW's plans or explanations that was unsafe they would have identified it for the 
Board in their peer reviews. A.R. 297:17-298:1; A.R. 347:19-348:1. Neither Mr. Turner nor Mr. 
Dirk identified any safety issues with respect to HD/MW's proposed 90 unit development during 
their peer review nor did they recommend the imposition of the conditions imposed by the 
Board. A.R. 2396-2411, A.R. 2569-94. The same is true with Milton Fire Chief Grant, who 
spoke publicly during the Board's hearing process and did not express any concern about the size 
or layout ofHD/MW's proposed 90 unit development. A.R. 57-8-62-3. 
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zoned to permit greater height and density. A.R. 2805-6 at ~~8, 11, 14, A.R. 3161 at ~10, Exhibit 

A; A.R. 2634-2717 See A.R. 652:6-16; A.R. 660:22-661 :20; see also A.R. 3255-6. 

As such, the HAC's findings that the Board did not carry its burden to demonstrate that 

each of the conditions it imposed were supported by a valid Local Concern that outweighed the 

regional need for affordable housing was supported by substantial evidence and should not be 

disturbed in this 30A appeal. 

B. The HAC's decision to strike and/or modify the conditions that the Board 
challenges in this 30A appeal should be upheld because the HAC's decision is supported by 
substantial evidence. 

In its opening brief, the Board limits its arguments to the HAC's findings with respect to 

conditions relating to: (1) "Emergency Access" including "fire safety" and (2) "Design 

Concerns" including, "elevators", "stormwater management" and "buffering." See Board 

Opening Brief at pp. 23-33. The HAC's Decision specifically addresses each of these categories 

of conditions and made findings of fact with respect to each of these issues. The HAC's analysis 

and findings with respect to these issues are located in the record at "Emergency Access and Fire 

Safety" at A.R. 4420-31; Design at A.R. 4451-4456; Elevators at A.R. 4431-32; Stormwater at 

A.R. 4436-44, and Buffering at A.R. 4444-47. Accordingly, the HAC's findings should not be 

disturbed merely because the Board disagrees with the HAC's findings. 

i. The HAC appropriately considered the evidence and arguments 
submitted by the Board and HD/MW with respect to the conditions imposed by the Board 
relating to Emergency Access and Fire Safety and its finding that the Board did not carry its 
burden of proof was supported by substantial evidence. 

Despite the Board's protestations, the HAC considered the evidence and arguments 

submitted by the Board with respect to emergency access and fire safety and appropriately found 

that the Board did not meet its burden of proof. A.R. 4420-4431. In rejecting Conditions 7 and 

28 requiring that the proposed development be re-designed to include a looped roadway and, 
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after identifying evidence and arguments advanced by both the Board and HD/MW (all of which 

the Board ignores in its brief), the HAC found: 

the Board has not satisfied its burden that a requirement of 
a looped roadway for this development is supported by a 
valid local concern, as long as the project provides a sufficient 
tum radius for large emergency vehicles to tum around within the 
development, as required by the fire code. Its requirement for a 
looped roadway constitutes an improper redesign of the project. 
Condition 28 is struck and requirements for a looped roadway 
in other conditions are also struck. 

A.R.4428. The HAC's findings with respect to this issue is supported by substantial evidence 

set forth in both the record and reiterated in the HAC's decision, including the HAC's summary 

of the evidence and arguments advanced by the Board. A.R. 4424-29. As such, the HAC's 

findings, to credit HD/MW's testimony, including the testimony of James Burke, Kevin 

Hastings, Daniel Dulaski, and arguments as opposed to the Board's, and determination to strike 

the conditions requiring a looped roadway should not be disturbed. A.R. 4424-29, A.R. 2801-13, 

A.R. 3097-99, ~~16-22, A.R. 3152-3, ~~16-17, A.R. 2430-37, A.R. 4309-17, 4320-22, 4367-8. 

With respect to "Emergency Access to Buildings," once again, the HAC's decision 

outlines the evidence and arguments submitted by the Board and HD/MW, including, recounting 

the numerous inconsistent statements made by Fire Chief Grant at a March 31, 2015 hearing of 

the Board prior to its Decision and his testimony at the Hearing. A.R. 4429-30. After 

considering the evidence, the HAC decided to add a condition requiring HD/MW "to provide a 

paved area for placement of fire vehicles during the emergency approach on the southerly side of 

Building 2, as either a parking area or access driveway sufficiently wider than 24 feet to 

accommodate the largest of the department vehicles" and to include a set of stairs that HD/MW 

proposed to add. A.R. 4424-4430. These conditions are reasonable and within the power of the 

HAC. Moreover, these conditions were supported by substantial evidence presented at the 
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hearing by James Burke, PE and Kevin Hastings with respect to the stairs and site plans show 

plenty of space to pave an additional area that the fire department can use to park vehicles if it so 

chooses. A.R. 3097 at ~~17-18, A.R. 3105, A.R. 3158-59. ~~3-5, A.R. 4430. 

Moreover, to the extent the Board refers to Conditions 2 and 6 within its emergency 

access and fire safety section, which include the unit reduction from 90 to 35 and a condition to 

break up the massing of the buildings in several smaller buildings, the HAC's decision 

thoroughly lays out the arguments and evidence submitted by the Board and HD/MW and sets 

forth its findings as to why it struck these Condition 6 (breaking up the buildings) and modified 

Condition 2 to cap the number of units at 90 and to require it to contain a mix of 1, 2, and 3 

bedroom units in accordance with the Interagency Agreement. IS A.R. 4420-24, 4451-4452, A.R. 

4310-17, A.R. 4366-7. The Decision states: 

the Board has not drawn any logical connection between 
its concerns about density, open space, and the environment 
and the limitation of the development specifically to 35 units. 
The Board's reduction in project size to a maximum limit of 
35 units without support for that specific figure is not consistent 
with local needs. Therefore, consistent with our rulings above, 
Condition 2 is modified to provide that the project shall include 
no more than 90 units and the applicable mix of units shall 
include three bedroom units in accordance with the Interagency 
Agreement. 

A.R. 4451 (internal citations omitted). 

In striking Condition 6, the HAC stated "making a better development is not the standard 

for whether the Board has shown a valid local concern that outweighs the need for affordable 

15 During the public hearing, the Board did not engage in the process set forth in 760 CMR 
56.05(6) regarding reviewing financial statements in anticipation of conditioning an approval on 
a unit reduction. See A.R. 2719 at ~~5-6. Additionally, the Board's decision specifically states 
that the Board "unanimously voted not to approve the proposed 90-unit development for the 
Site." A.R. 2605-06. (emphasis added). 
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housing and it does not support the breakup of the two residential buildings into multiple 

buildings. As the condition is not credibly supported, it constitutes an improper redesign of the 

project." AR. 4452. Accordingly, the HAC's decision striking Condition 6 and modifying 

Condition 2 is supported by substantial evidence and based on credibility determinations. 

ii. The HAC appropriately considered the evidence and arguments 
submitted by the Board and HD/MW with respect to the conditions imposed by the Board 
relating to "Design Conditions" and its finding that the Board did not carry its burden of proof 
was supported by substantial evidence. 

Despite the Board's protestations, the HAC considered the evidence and arguments 

submitted by the Board with respect to the "Design Conditions" that the Board identifies in its 

opening brief and appropriately found that the Board did not maintain its burden of proof. AR. 

4431-32,4436-44, AR. 4444-47, 4451-4456. As set forth above, the HAC considered and then 

modified Condition 2 and struck Condition 6 finding that the HAC failed to meet its burden. 

With respect to Condition 23, which required "the design [of the buildings] shall reflect the 

architectural styles of the surrounding neighborhood which is a mix of single family colonials, 

Victorians, and mid-century split levels" would have resulted in a complete architectural re-

design ofHD/MW's proposed project. AR.4338-39. Once again, the HAC summarized the 

evidence submitted by both the Board and HD/MW (AR. 4454-55) and then found that: 

AR.4455. 

[w]hile the intent of the condition appears to address a local 
concern for the advancement of design consistency in the 
neighborhood, we note that the neighborhood includes the 
abutting DPW property. The condition itself is not supported by 
an identified local regulation or bylaw, and is improperly 
vague and ambiguous, since it identifies three distinct historical 
styles, spanning different time periods of residential design. 
The Board has not shown a valid local concern that outweighs 
the need for affordable housing to support this condition. It is 
therefore struck. 
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Moreover, the HAC appropriately considered and struck Condition 22, which required 

that all dwelling units must be located no more than one hundred feet from an elevator. A.R. 

4431-32. In its Decision, the HAC summarized the evidence submitted by both the Board and 

HD/MW and then issued a finding striking the condition. Id. In striking Condition 22, the HAC 

stated: 

The developer argues that the Board has only raised vague 
statements that do not support a valid safety concern for this 
requirement. Mr. Hastings, its fire safety expert, testified that 
this condition is not supported by any provisions of the state 
building code, fire code, Massachusetts Architectural Access 
Board regulations or ADA standards regulating maximum travel 
distance allowed from a dwelling unit to an elevator, and the 
Board has offered no information to the contrary and no 
citation to any local requirement support this condition. 
Exh 108, ~9; Tr I, 113-114. We agree with the developer that 
the Board has not demonstrated a valid local concern, for this 
condition that outweighs the need for affordable housing. 
It is therefore struck." 

A.R.4431-32. Accordingly, the Board's finding striking Condition 22 was correct and 

supported by substantial evidence. A.R. 3160 at ~9; A.R. 4337-38; A.R. 4367. 

The same is true with respect to the Board's argument regarding stormwater. The HAC 

appropriately considered the evidence presented with respect to Stormwater Management and its 

decision to strike and modify certain conditions is supported by substantial evidence. A.R. 4436-

7,4442-3; A.R. 4323-25; A.R. 3094-7, ~~8-15. Indeed, the HAC noted that the Board's 

engineering expert witness, Mr. Turner, who also conducted the peer review during the Board's 

public process, found that HD/MW proposed 90 unit project complied with the 10 standards in 

the Massachusetts Stormwater Handbook. A.R. 4437. A.R. 2590-94. As such, even without 

considering the substantial evidence provided by HD/MW, the Board's own witness 
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acknowledged that the design ofHD/MW's proposed project complied with the standards set 

forth by the Commonwealth. 16 Id. 

The Board focuses much of its argument on the HAC's decision to strike Condition 11, 

which states that required compliance with Milton's Rules for Comprehensive Permits, including 

the Massachusetts Stormwater Handbook, including the requirement any proposed stormwater 

facility not be located beneath any site building and is at least 20 feet away from any building 

slab or footing. As it did throughout its Decision, the HAC summarized the evidence and 

arguments submitted by the Board and the evidence and arguments submitted by HD/MW, 

including that under building infiltration systems are common to collect roof runoff and do not 

pose any risk to the living space of the residents or the abutters' property, and then rendered its 

finding. A.R. 4436-7. 

With respect to Condition 11, the HAC found: 

A.R. 4437. 

[i]n requiring a setback for the infiltration system, the 
Board relies specifically in [sic] the language of the condition 
on its comprehensive permit regulation applicable only to 
comprehensive permit developments exceeding four units, 
not all comparable market rate construction projects in Milton. 
The Board has not demonstrated that the Stormwater Handbook 
requires the setback specified in the circumstance, and the 
record does not support a valid local concern for this requirement. 
And Mr. Turner's previous acceptance of the developers response 
to concerns raised about underbuilding infiltration system 
supports our determination that the Board has not shown a 
valid local concern with regard to this condition. Exh., 75, p. 
19. Conditions 11 and 34 are therefore struck. 

16 Notwithstanding, the Board asks this Court to set aside various findings made by the HAC 
regarding the conditions related to Stormwater because its witnesses were "credible." See Board 
Br. at p. 31. The HAC disagreed and its credibility determinations are virtually unassailable in 
this 30A appeal. 
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Also, for some unknown reason, the Board refers to Condition la, which the HAC 

modified subsection (a) in conformity with the request by the Board to allow for the construction 

of the access drive and the HAC retained subsection (c) that requires HD/MW to submit 

documentation to the town that the project site has been designed to handle runoff from 

upgradient properties and that it would not be directed onto the Carlins property. A.R. 4439-40, 

4442-3. As such, the modification of Conditions 10(a) and the retention of 10(c) irrefutably 

demonstrate that the Court considered the evidence submitted by the Board and made 

appropriate findings supported by substantial evidence. 

Finally, the HAC's decision to strike Condition No.5 imposing a 50-foot vegetated 

buffer and to modify Condition 25 regarding retaining mature trees along the property lines were 

supported by substantial evidence. In the decision, the HAC summarized the evidence and 

arguments of the Board (and abutter) and the evidence and arguments submitted by HD/MW, 

including that the by-laws only require a 35-foot setback, and issued a finding supported by 

substantial evidence. A.R. 4444-7, A.R. 4318-20, A.R. 4367. The HAC found that: "the Board 

has not demonstrated credibly that the project must be shielded from abutters with a 50-foot 

buffer, as opposed to the setbacks proposed. Not only have the Board and Carlins not shown a 

local requirement for a 50-foot buffer, they have not demonstrated why such a large buffer is 

necessary in the context of this project. Accordingly, Condition 5 is struck." A.R.4447. 

Moreover, with respect to Condition 25, the HAC also summarized the evidence and 

arguments of the Board and HD/MW and made a reasonable modification requiring HD/MW to 

retain mature trees to "the extent reasonably practable." A.R.4447 This provides HD/MW with 

the freedom to conduct its site work - without arbitrary limitations on the trees that it can remove 

from its own property. The HAC was well within its authority in finding that the Board did not 
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meet its substantial burden that requiring HD/MW to" retain mature trees particularly along the 

property lines to the north, west, and south" was supported by a local concern that outweighed 

the regional need for affordable housing. 

Accordingly, the HAC's decision to strike andlor modify conditions imposed by the 

Board should be upheld because the HAC's findings and determinations are supported by 

substantial evidence. 

III. THE HAC'S DECISION TO STRIKE CONDITIONS 18 AND 19 REGARDING 
THE BOARD'S ATTEMPT TO IMPINGE ON THE AUTHORITY OF 
MASSHOUSING AND DHCD SHOULD BE UPHELD. 

Despite the Board's characterization, Condition 18 required HD/MW to enter into a 

wholly unnecessary regulatory agreement "acceptable to the Board and Town Counsel ... prior to 

the issuance of a building permit for the Project." A.R. 4458. Condition 19 authorized Milton to 

become or select the monitoring agent and charge an undetermined fee for that service. Id. 

Consequently, the HAC appropriately struck Conditions 18 and 19 and its decision to strike these 

conditions was supported by both substantial evidence and is consistent with the law. A.R. 

4458-4459; A.R. 43354-6. 

In evaluating Conditions 18 and 19, the HAC summarized the evidence and arguments 

submitted by both the Board and HD/MW. A.R. 4458-4459. The HAC noted that the Board 

did not provide any testimony in support of these conditions nor did it supply any evidence from 

DHCD or MassHousing with respect to their positions on an ancillary regulatory agreement, 

including, but not limited to, the need, the language, or requirement that it be executed prior to 

the issuance of a building permit. A.R.4458-4459. 

In striking the conditions, the HAC concluded: 

The Board has also inadequately briefed the issue of the 
responsibility of the subsidizing agency and the role of 
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DHCD with regard to maintaining the affordability obligations 
under the regulatory agreement. According to the Guidelines, 
the purpose of the regulatory agreement 'is to memorialize 
the rights and responsibilities of the parties' and provide 
'for monitoring of the project throughout the term of affordability. 
Therefore if it would be appropriate continued 
monitoring of affordability after the termination of a subsidizing 
agency's role, it would be important to consider DHCD's role 
with respect to approving and executing agreements and 
maintaining oversight of them. 

Finally, under Attitash, as confirmed by Amesbury, two 
considerations are in play: First, as we noted, it is important 
that the Board not 'impinge on the regulatory responsibilities 
of the subsidizing agency,' Additionally, a requirement to 
execute an additional regulatory agreement subject to the 
review and approval of the Board and Town counsel represent 
'the sort of condition subsequent requiring future review and 
approval [by the Board] of which we have frequently disapproved' 
Therefore, on the record before us, the Board has not demonstrated 
that requiring HD/MW to execute and record an additional 
regulatory agreement with the Town in the fashion it has set 
out is within the authority of the Board. Accordingly, this 
condition is struck. 

(internal citations omitted). A.R. 4459. 17 

The Board's purported reliance Zoning Bd. of Appeals of Wellesley v. Ardemore 

Apartments Ltd. Partnership, 436 Mass. 811 (2002)("Wellesley") misses the mark. The SJC's 

decision in Wellesley merely stands for the proposition that a project that is developed subject to 

a comprehensive permit must maintain an affordability requirement as long as the project does 

not comply with local zoning. Id. at 813,825. Wellesley, and none of the HAC decisions cited 

by the Board, authorize a Board to condition the issuance of building permit for a 40B project on 

the approval of an ancillary regulatory agreement subject to the approval of the Board and town 

counsel without any regard for DHCD or the subsidizing agency. Indeed, Wellesley was brought 

17 The Decision also notes in Footnote 31 additional failures by the Board to justify the 
imposition of Conditions 18 and 19. A.R.4459 
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nearly 20 years after the issuance of the comprehensive permit, long after the project was 

constructed, and after the affordability covenant in the subsidizing agencies loan agreements 

expired. Id. 812-813. Accordingly, the HAC's decision to strike Conditions 18 and 19 is 

consistent with the SJC's decision in Wellesley and G.L. c 40B and the decision to strike these 

conditions should be upheld. Whitcomb Ridge, LLC, v. Boxborough Board Of Appeals, 2008 

MA. HAC. 06-11 (MA.HOUS.APP.COM.), 2008 WL 268334 * 6 (Jan. 22, 2008)( Summary 

Decision) (recognizing DHCD's 2006 memorandum stating that "Zoning boards of appeals may 

not under any circumstances impose conditions in a comprehensive permit that impinge on the 

regulatory responsibilities of the subsidizing agency" including project monitoring.); Attitash 

Views, LLC v. Amesbury Board of Appeals, HAC No. 06-17,2007 WL 3102184 at *6 (Oct. 15, 

2007)(Summary Decision) (the final terms of the regulatory documents are within the regulatory 

discretion of MassHousing). 

IV. HD/MW IS ENTITLED TO JUDGMENT ON THE PLEADINGS AND THE 
BOARD'S 30A APPEAL SHOULD BE DISMISSED. 

As set forth above, the Board has failed to demonstrate any basis for the HAC's decision 

to be reversed or remanded and the Decision is properly based on substantial evidence. 

Accordingly, the HAC's decision should be upheld,judgment should enter in favor ofHD/MW, 

and the case should be dismissed. See Middleborough, 449 Mass. at 523-24, 528-29 (The HAC's 

decision must be upheld if supported by substantial evidence.). 

Conclusion 

For the foregoing reasons, the Court should deny the Board's Motion for Judgment on the 

Pleadings, grant judgment in favor ofHD/MW Randolph Avenue, LLC, uphold the HAC's 

December 20, 2018 Decision, and dismiss the Board's appeal pursuant to G.L. c. 30A. 
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COMMONWEALTH OF MASSACHUSETTS 

NORFOLK, ss. 

TOWN OF MILTON BOARD OF APPEALS, 
Plaintiff, 

v. 

THE MASSACHUSETTS HOUSING APPEALS 
COMMITTEE and HD/MW RANDOLPH 
A VENUE, LLC, 

Defendants. 

LAND COURT 
No. 19 MlSC 000037 (RBF) 

MASSACHUSETTS HOUSING APPEALS COMMITTEE'S OPPOSITION AND 
CROSS-MOTION TO TOWN OF MILTON'S MOTION FOR JUDGMENT ON THE 

PLEADINGS 

The defendant Housing Appeals Committee ("Committee") opposes the Motion of 

Plaintiff Milton Board of Appeals For Judgment On The Pleadings ("Motion"). In responding to 

the Motion, the Committee generally defers to and relies upon the codefendant HD/MW 

Randolph A venue, LLC ("HD/MW") to rebut the substantial evidence and other record-specific 

arguments made in that challenge of the Committee's decision. This Opposition addresses 

several broader legal issues raised by the Motion. 

STATUTORY AND REGULATORY BACKGROUND: CHAPTER 40B AND 
THE REGULATIONS IMPLEMENTING IT, 

The Legislature enacted the Comprehensive Permit Act, G.L. c. 40B, §§ 20-23 ("Chapter 

40B"), "to provide relief from exclusionary zoning practices which prevented the construction of 

badly needed low and moderate income housing." Hanover v. Hous. App .. Comm., 363 Mass. 

339, 354 (1973). It accordingly has a "core purpose" of "streamlin[ing] the process for obtaining 

the necessary authorization to build [such] housing." Amesbury v. Hous. App. Comm., 457 Mass. 

748, 759 (2010). An even more central legislative concern was to create a vehicle for 
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"overriding local zoning restrictions," so as to prevent "cities' and towns ' . . . use of their 

[locally controlled] zoning powers to exclude" affordable housing. Tay/or v. Lexington, 45 1 

Mass. 270, 278 (2008) (citing Hanover, 363 Mass. at 347, 355). 

Under Chapter 40B, a developer who wishes to bui ld affordable housing may apply for a 

"comprehensive permit" with a municipality ' s Zoning Board of Appeal ("Board"), rather than 

have to "seek separate approval from each local board having jurisdiction over the project " 

Wellesley v. Ardemore Apartments Ltd. P'ship, 436 Mass. 811, 815 (2002). The Board is 

empowered to grant the application, grant it with conditions, or deny it. G.L. c. 40B, § 21. If the 

Board grants the application (with or without conditions), its resulting comprehensive permi t 

may override local requirements or restrictions that would normally be imposed by other local 

boards. Id. 

The Legislature also recognized that in some instances a Zoning Board itself might act to 

prevent a project from proceeding, either by denying a comprehensive-permit appl ication 

outright or, as in this case, by allowing it but saddling it with conditions that would make it 

financially infeasible or "uneconomic" fo r the developer to proceed. Section 22 of Chapter 40B 

accordingly allows the developer to appeal in either of those two situations to the Committee, a 

State-level tribunal within the Department that has the power to override the ZBA and issue a 

comprehensive permit itself. G.L. c. 40B, §§ 22-23 ; Hanover, 363 Mass. at 354-55, 372-74. 

While the hearing before the Corrunittee is de novo, Hanover, 363 Mass. at 371 , Section 23 of 

Chapter 40B carefully circumscribes its scope: 

The hearing by [C]ommittee . . . shall be limited to the issue of whether, in the 
case of the denial of an application, the decision of the board of appeals was 
reasonable and consistent with local needs and, in the case of an approval of an 
application with conditions and requirements imposed, whether such conditions 
and requirements make the construction or operation of such housing uneconomic 
and whether they are consistent \vith local needs . 
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G.L. c. 40B, § 23. The Legislature also provided definitions of "uneconomic" (in pertinent part 

"any condition brought about by any single factor or combination of factors to the extent that it 

makes it impossible for a .. . limited dividend organization to proceed and still realize a 

reasonable return in building or operating such housing") and "consistent with local needs." 

G.L. c. 40B, § 20.' 

As expressly authorized by the Legislature, see G.L. c. 238, § 6, the Department has 

promulgated extensive regulations implementing Chapter 40B's more general provisions. 760 

C.M. R. §§ 56.01-56.08. 

ARGUMENT 

I. STANDARD OF REVIEW 

Judicial review of the Committee's interpretation and application of the Act and its 

implementing regulations is narrow and deferential. Town of Middleborough v. Housing App. 

Comm., 449 Mass. 514, 523 (2007). Courts give "due weight to the experience, technical 

competence, and specialized knowledge of the [Committee) as well as to the discretionary 

authority conferred upon it," and they apply all rational presumptions in favor of the validity of 

the Committee's action. Amesbury v. Hous. App. Comm., 457 Mass. 748, 759 (2010). Because 

of this deference to the Committee's interpretation of the governing statutory scheme, its legal 

detenninations are not reviewed de novo. Ed. of Appeals of Town Hanover v. Housing Appeals 

As regards "consistent with local needs," Section 20 provides in pertinent part that 
"requirements and regu lat ions shall be considered consistent with local needs jfthey are 
reasonable in view of the regional need for low and moderate income housing considered with 
the number of low income persons in the city or town affected and the need to protect the health 
or safety of the occupants of the proposed housing or of the residents of the city or town, to 
promote better site and building design in relation to the surroundings, or to preserve open 
spaces." ld. 
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Commillee, 2009 WL 867124, *5 (Land Ct. No . 381349, April 2, 2009), citing Middleborough, 

429 Mass . at 524. Courts also recognize that, because the Act focuses on rcfonn, both the 

Committee and the Courts should construe it broadly to further the goals of such refonTI. 

Middleborough, 449 Mass. at 524. Thus, courts do not overturn the Committee's action unless it 

is proven arbitrary, unreasonable, or inconsistent with its own rules.ld. (citations omitted). 

Finally, the burden on proving that the Committee's action is invalid rests with the parties 

challenging that action. Jd. (citation omitted). 

[J, THE COMMITTEE PROPERLY FOUND THAT THE CONDITIONS IMPOSED 
BY THE TOWN RENDERED THE PROJECT UNECONOMIC, 

The Board attempts to delegitimize the Committee's decision by claiming, for the first 

time before this Court, that it had no jurisdiction over the appeal because the project was 

uneconomic even without the conditions that it imposed. As developed below, this argument 

fails for three reasons. First, the Committee had jurisdiction over the claim because the issue of 

whether the project was uneconomic was a matter of proof, not a jurisdictional requirement. 

Second, the Board waived the issue by not raising it before the Committee. Third, the 

Conunittee properly applied its longstanding policy of imposing a higher burden of proof upon 

the developer where the original proposal was uneconomic and found that the Board's conditions 

made the project significantly more uneconomic. 

a. The Committee Properly Exercised Its Jurisdiction In Hearing The Appeal. 

The grounds for an appeal of the Board's decision are set out in G.L. c. 40B , § 22: 

"[ w]henever an application . . is denied or is granted with such conditions and requirements as 

to make the building or operation of such housing uneconomic, the applicant shall have the right 

to appeal." The Supreme Judicial Court has held that while this provision establishes a 

"necessary element of the developer's prima facie case for relief," it is not ajurisdictional 
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requirement for the Committee to hear the.appeal. Ed. of Appeals of Woburn v. Housing Appeals 

Committee, 451 Mass. 581, 590-591 (2008); Taylor v. Bd. oj Appeals oJLexington, 45 1 Mass. 

270,273 (2008) (rejecting jurisdictional challenges of appeal to the Committee); Town of 

Middleborough v. Hous. Appeals Comm., 449 Mass. 514, 520- 21 (2007) ("viewed within the 

context and purposes of the act, it is clear that what the dcpartment denominates as a 

'jurisdictional requirement" is more properly viewed as a substantive aspect of the successful 

applicant's prima facie case for entitlement to a particular govenunent benefit, in this case, a 

comprehensive permit"). The Board' s attempt to create ajurisdictional barrier would defeat the 

purpose of the Committee and is contrary to ruling precedent. 

b. The Board Waived The Argument That The "Significantly More Uneconomic" Test 
Should Not Apply, 

In its decision, the Committee found that the Return on Total Cost ("ROTC") of the 

project as proposed by the developer was below the economic threshold set out in the DHCD 

Guidelines. AR.8 at 4410. For this reason, the Committee held that, under one standard, the 

developer, to satisfy the "uneconomic" requirement, had to show that the conditions imposed by 

the Board rendered the project "significantly more uneconomic than the project proposed in the 

developer's application for a comprehensive permit." Id. (emphasis added).2 Now, for the first 

time, the Board claims that the Committee's test was incorrect and that if the project was 

uneconomic according to the Guidelines, then any conditions imposed by the Board were not 

subject to appeal. This argument should not be considered, because it was waived by the Board 

at the Committee level. 

2 The Committee also separately found that the project was rendered uneconomic because the 
Board effectively cut off approval of the project from the subsidizing agency by not permitting 
the construction of 3-bedroom units. AR8 at 4416-4419. This alternative finding is briefed 
extensively in i-IDIMW's memorandum, which is incorporated herein. 
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The Committee had no reason to address the argument now being raised on this issue by 

the Board, because it was not raised below. See City a/Springfield v. Civil Servo Comm'n, 469 

Mass. 370, 382 (2014) (failure to raise issue before administrative agency precludes a party from 

raising it on appeal), citing Alberl v. Municipal Courl 0/ Boslon, 388 Mass. 491, 493-494 (1983). 

Cf Kilnapp Enters., Inc. v. Massachusetts State Aula. Dealers Ass'n, 89 Mass. App. Ct. 212, 222 

n.4 (2016) ("An argument that is not raised in a party's principal brief may be deemed waived." 

(internal citation and quotation omitted»; Okoli v. Okoli, 81 Mass. App. Ct. 371, 378 (2010) 

(declining "'to address [an] . .. argument ... because it has not been properly briefed."). The Board 

failed "to satisfy the duty ... to assist the [Committee] with argument and appropriate citation of 

authority." Okoli, 81 Mass. App. Ct. at 378 . (internal citations and quotations omitted). 

Furthennore, the Committee acted consistently with its past decisions and did not act arbitrarily 

or capriciously. See AR8 at 44 1 0 (citing precedent). 

Not only was the argument waived, but in its post-hearing memorandum before the 

Committee, the Board explicitly adopted the Committee's own "significantly more uneconomic" 

test for detennining whether the conditions could be challenged. AR8 at 4200-420 I. Indeed, the 

Board relied upon the same precedent cited by the Committee. AR8 at 4201. Thus, the Board 

has waived the argument that the Committee used the wrong standard to determine whether the 

conditions made the project uneconomic. 

C. The Committee's Standard For Determining Whether The Project Was 
Uneconomic Should Be Upheld Because It Reflects Longstanding Policy And 
Furthers The Purposes of c. 40B. 

Quite apart from the Board's failure to challenge the Committee's legal test below, the 

"significantly more uneconomic" approach that the Committee used for the "uneconomic" issue 

was in fact fully consistent with both the Committee's prior decisional precedent and G.L. 
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c. 40B, §§ 22-23. Contrary to the Board's new argument, this is precisely the type of legal 

policy th~t the Committee "may adopt ... through adjudication as well as through rule making ... 

Policies announced in adjudicatory proceedings may serve as precedents for future cases." 

Amesbury, 457 Mass. at 760 n. 17 (quoting Arthurs v. Bd. oj Regis. in Med., 383 Mass . 299, 312-

13 (1981))3. Here, the Committee had already established in prior decisions that in a case where 

the ROTC on the developer's proposal was itself already below the DHCD guidelines, the 

developer must establish that the ROTC following the conditions imposed by the Board is 

significantly more uneconomic than the developer's proposal. Haskins Way, LLC v. 

Middleborough, No. 2009-08 slip op. at 18 (Mass. Housing Appeals Comm. Mar. 28, 20 I I ). 

In Haskins Way, the Committee recognized that under some circumstances, a developer 

may choose to proceed with a development that would be considered uneconomic under the 

Guidelines for a variety of reasons. However, rather than allowing this situation to satisfy the 

developer's burden of showing that the Board's conditions made the project uneconomic, the 

Committee required the developer to show not only that the project was uneconomic, but also 

that the conditions imposed by the Board made the project significantly more uneconomic. fd. 

This test is consistent with c. 40B's overall goal of encouraging the construction oflow-income 

housing by lessening the regulatory burden on developers while balancing that need against local 

concerns. Adopting the Board's argument would frustrate the purpose of c. 40B by allowing the 

Board to impose punitive conditions on a project that was already subject to financial difficulties. 

3 In Amesbury, the Supreme Judicial Court recognized that the Department was the agency 
statutorily authorized to issue regulations implementing Chapter 40B, but declined to limit its 
judicial deference to administrative constructions of the statute to those adopted in the 
Department's regulations. Jd. The Supreme Judicial Court instead specifically extended its 
interpretive deference to statutory constructions adopted in Committee adjudications as we ll. fd. 
at 759-60 & n. 17 (citing Middleborough v. Hous. App. Comm., 449 Mass. 514, 523 (2007)) . 
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The Committee's rule acknowledges the right of the Board to seek appropriate conditions, as 

long as they do not significantly increase the financial obstacles facing the developer. 

d. The Operative Regulations Did Not Require A Finding That The Board's 
Conditions Made The Proposal Significantly More Uneconomic. 

Because the Committee found that the Board's conditions rendered the project 

"significantly more uneconomic" using the baseline established under the DHCD Guidel ines, 

there was no need for the Committee to engage in further analysis of the issue. However, quite 

apart from the fact that the Board waived any challenge to the appropriateness of the 

"significantly more uneconomic" test, the Committee could also have found, under an alternative 

test, that the proposal had a reasonable rate of return prior to the conditions imposed by the 

Board. 

As more fu lly argued in the developer's memo, DHCD's regulations establish that one 

way to determine a reasonable return on the project is the rate of return determined to be feas ible 

in the Project Eligibility Letter provided by the subsidizing agency. See, 760 CMR 56.02(c). 

Because HD/MW received such an eligibility letter in response to its revised 90-apartment 

proposal, which included a pro forma financial statement, the rate ofretum disclosed by the 

developer was deemed reasonable, and any reduction in the rate ofretum caused by the Board's 

conditions would render the project uneconomic. See, 760 CMR 56.04(4)(e) (subsidizing 

agency reviews pro forma statement and determines financial feasibility of project for 

determination of project eligibility) . AR3 1726. 

Ill. THE COMMITTEE PROPERLY STRUCK CONDITIONS 18 AND 19. 

Among the numerous conditions imposed by the Board were Conditions 18 and 19, 

requiring that the developer execute a "Permanent RestrictionlRegulatory Agreement" that 25% 

of the apartments be rented in perpetuity to low- and moderate-income households, and that the 
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developer provide the town with a monitoring fee when the town becomes responsible for 

monitoring the affordability requirements of the project. 

The Conunittee properly struck these conditions because the Board fai led to present any 

evidence regarding either MassHousing or DHCD's position on this assertion of local control 

over a statewide statutory program. See G.L. c. 184, §32 (affordable housing restrictions must 

be approved by director of housing and community development) . 

Moreover, the Board misapplied the holding of Zoning Bd. of Appeals o/Wellesley v. 

Ardemore Apartments Ltd. Partnership, 436 Mass. 811 (2002). In that case, the Court concluded 

that under c. 40B, §§20-23, "where a comprehensive pennit itself does not specify for how long 

housing units must remain below market, the Act requires an owner to maintain the unit as 

affordab le for as long as the housing is not in compliance with zoning requirements, regardless 

of the terms of any attendant construction subsidy agreements." Jd. at 813-8 14. In other words, 

the statutory scheme requires that units remain affordable for as long as the developer's property 

is subject to preferential zoning treatment. The Court did not give municipalities the power to 

unilaterally force the developer to maintain low income units in perpetuity. 

CONCLUSION 

For the foregoing reasons, the Court should deny the Motion of Plaintiff Town of Milton 

Board Of Appeals For Judgment On The Pleadings and enter judgment for the Committee on all 

claims in the Board's Complaint. 
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The 90-unit Project proposed by the Developer on Route 28 in Milton, on a parcel 

comprised of wetlands and considerable elevation changes, was uneconomic as proposed under 

the plain and clear language ofDHCD's own regulations, see 760 Code Mass. Regs. §§ 56.02, 

56.07; and according to the Developer's submissions to the HAC, which conceded the point. 

Consequently, the HAC had no authority whatsoever to review or strike any conditions placed on 

it by the Board. Under G.L. c. 40B, the Developer's very "right to appeal to the Housing 

Appeals Committee," arises only where a comprehensive permit "is denied or is granted with 

such conditions and requirements as to make the operation of such housing uneconomic." G.L. 

c. 40B, § 22 (emphasis added). The substance of the HAC's authority underscores that 

requirement. It may strike a condition imposed by the Board only "so as to make the proposal no 

longer uneconomic." G.L. c. 40B, § 23. Of course, that was impossible to do in this case. These 

are quintessential errors of law and bases for reversal pursuant to the Commonwealth's 

Administrative Procedure Act. See G.L. c. 30A, § 14(7)(b ), (c), (d), (g) ("the court may set aside 

or modify the decision .. because the agency decision is ... in excess of the statutory authority 

or jurisdiction of the agency ... or [b ]ased upon an error of law; or [m Jade upon unlawful 

procedure ... or ... otherwise not in accordance with the law"). 1 

The Developer and the HAC offer four primary arguments in support of the HAC's 

decision which cannot be squared with settled administrative law or the record below. First, the 

Developer asserts that the Board imposed a condition eliminating three-bedroom units, thereby 

compromising its funding, and that this alone triggered the HAC's jurisdiction. But the Board 

has been crystal clear that no such condition was imposed. Moreover, a full articulation of the 

I The Developer repeatedly attempts to characterize this G.L. c. 30A action as limited to a review ofthe record for 
substantial evidence. Developer Opposition ("Developer Opp.") at 8, 22, 35. That is not the law. See G.L. 30A, 
§14(7) (listing seven bases for reversal of improper agency action). 
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Developer's argument highlights its circularity and demonstrates why it is no justification for the 

HAC's actions here. If the Project were rendered uneconomic by a prohibition on three-bedroom 

units alone, then the HAC's authority was limited to striking that condition. G.L. c. 40B, §§ 22-

23. Given that no such condition was imposed in the first place, that would have been a short 

and sweet proceeding. It is not what happened here. Second, both the Developer and the HAC 

assert that the Board waived any argument that the Project was uneconomic as proposed by 

failing to raise it in the administrative proceeding. The record, however, is clear that the Board 

did raise the issue. Nor is the absence of a central component of the HAC's authority subject to 

waiver. Third, the Developer and the HAC suggest that, despite the plain statutory language of 

G.L. c. 40B, §§ 22-23 and the DHCD regulations, the HAC is at liberty to create a new basis for 

its jurisdiction by adjudication. That argument turns administrative law on its head and has 

already failed, badly, before the Supreme Judicial Court the last time the HAC attempted it. See 

Board of Appeals of Woburn v. HAC, 451 Mass. 581 (2008) (rejecting attempt by the HAC to 

create a new basis for jurisdiction unmoored from G.L. c. 40B, i.e., "de facto denials" of 

projects). Last, for the first time in their opposition briefs, the HAC and the Developer offer a 

new basis to conclude that the Project was economic but was rendered uneconomic by the Board, 

relying on a regulation neither cited to by the Developer nor by the Board. It is, however, a core 

principle of administrative law that an agency decision must stand or fall on the reasoning 

articulated by the agency; it is not subject to affirmance on some other ground wholly 

unaddressed below. 

There is a broader point, as well. For too long - and despite clear direction from the 

Supreme Judicial Court to remedy the issue, see Board of Appeals of Woburn, 451 Mass. at 596-

98 (Marshall, C.J., concurring) - the HAC's conception of its jurisdiction has been expansive 
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and amorphous, as though G.L. c. 40B were advisory rather than its binding enabling legislation. 

The result is uncertainty for municipalities and developers; the only beneficiary is the HAC. The 

laudatory goal of G.L. c. 40B is the efficient construction of affordable housing. See HAC Opp. 

at 4. That goal is inhibited by continued uncertainty concerning whether the HAC will apply 

DHCD regulations or whether, instead, it will engage in adjudicatory freelancing, as it has here. 

For these reasons, set out in greater detail below, the decision of the HAC must be 

reversed and set aside as beyond the authority of the HAC; and irreconcilable with the text of 

G.L. c. 40B, §§ 22 and 23 and the DHCD regulations promulgated thereunder, see 760 Code 

Mass. Regs. §§ 56.02, 56.07. 

ARGUMENT 

I. A NON-EXISTENT CONDITION IS NO BASIS FOR HAC JURISDICTION AND, 
IF IT WERE, THE SOLUTION WOULD BE TO STRIKE IT. 

The lead argument in the Developer's brief (which the HAC adopts by reference, as well) 

is that the uneconomic nature of the Project as proposed is irrelevant, because the Board imposed 

a condition that compromised its funding from MassHousing. Developer Opp. at 10-12. That 

condition, according to the Developer, is that the Project could have only one- or two-bedroom 

units; but MassHousing requires as a condition of funding that the Project have three-bedroom 

units, as welL Id. The Board imposed no such condition, as its submissions to the HAC made 

pellucidly clear. RA 3758-59; RA 4418. The Developer's argument to the contrary extrapolates 

from Condition 2 of the Board, which requests the Developer identify on its Site Plans its 

proposed "mix of one and two bedroom units." RA 2608. From this, the Developer suggests 

that the Board meant to prohibit three-bedroom units - apparently by negative implication, even 

though such a prohibition was never articulated anywhere else in its twenty-three-page decision. 

It is said that government actors do not "hide elephants in mouseholes." Cf Entergy Nuclear 
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Generation Co. v. Dep't ofEnvtl. Protection, 459 Mass. 319,333 (2011) (quoting Whitman v. 

American Trucking Ass'ns, Inc., 531 U.S. 457, 468 (2001». Nor do zoning boards hide unit size 

prohibitions in plan requests. The Board made that plain to the HAC. The Board further stated 

that it would be willing to take any step required to remedy any perceived ambiguity.2 

Accordingly, from the outset of the state administrative process, there was no dispute that 

the Board would (and continues to) allow three-bedroom units. Id. The HAC is simply not 

empowered to conjure adversity on an issue on which the parties agree, and this Court is not 

either. See Boston Herald, Inc. v. Superior Ct. Dep't of the Trial Ct., 421 Mass. 502,504 (1995) 

("It is the general rule that courts decide only actual controversies"). Accord Branch v. 

Commonwealth Employment Relations Bd., 481 Mass. 810 (2019). To illustrate the point, 

imagine if the HAC had asserted jurisdiction on the basis that the Board improperly prohibited 

three-bedroom units. The matter would have been resolved - easily. Rather than four days of 

hearings and twenty witnesses, the Board and the Developer would have agreed, and the matter 

would have been resolved. If the HAC had decided to weigh in despite that agreement, the sole 

solution within its authority would have been simple: striking the alleged three-bedroom 

prohibition which compromised the project's funding. See G.L. c. 40B, § 23 ("If in the case of 

an approval with conditions ... [the HAC] shall order [the] [B]oard to remove or modify any 

such condition or requirement so as to make the proposal no longer uneconomic"). Needless to 

say, that is not what occurred here. See HAC Decision at e.g., RA 4432,4437 (evaluating and 

striking numerous conditions imposed by the Board unrelated to bedroom unit limitations). 

2 The HAC's attempt to brush aside these representations on the basis of credibility determinations are 
flatly wrong and evince a wholesale misunderstanding of the HAC's role. See Covell v. Dep 'f o/Soc. 
Servs., 439 Mass. 766, 783 (2003) (an agency's findings must "take[] into account the entire record, both 
the evidence supporting the agency's conclusion and whatever in the record fairly detracts from the 
weight of that evidence"). 
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II. THE BOARD'S CHALLENGE TO AN ESSENTIAL COMPONENT OF THE 
HAC'S JURISDICTION IS NEITHER WAIVED NOR WAIV ABLE. 

The primary argument asserted by the HAC, and echoed by the Developer, is that the 

Board has waived any contention that the HAC lacked the ability to review or strike conditions 

because the Project was uneconomic from the start. That argument is not supported by the 

record. In its post-hearing brief, the Board argued, expressly: the HAC must "find that the 

Board's conditions make the building or operation of the project uneconomic to pennit it to alter 

or set aside any conditions," but that the Developer's expert testified that the Project "as 

proposed is economically infeasible and uneconomic, because the minimum threshold of an 

economic project is a return on total.costs of 6.84%" whereas the Project's return was "5.93%, 

[or] 0.91 % below the threshold." RA 4271-72. That is the very same argument that the Board 

has made here. Moreover, the Board emphasized before the HAC that the "significant[ly]" more 

uneconomic benchmark is arbitrary, undefined, and "a stretch." RA 4272. 

Moreover, neither the HAC nor the Developer has identified a single case from any 

Massachusetts court holding that the absence of a statutory pre-requisite for agency action is a 

waivable issue. Instead, unless the Developer demonstrates the imposition of conditions that 

render its Project uneconomic, the Board need not do anything. Board of Appeals of Woburn, 

451 Mass. at 591 ("Absent such a showing, the board is not required under the act or the 

department's regulations to demonstrate that its conditions are consistent with local needs"). The 

structure of the law so demands. The Board cannot be asked to establish that its conditions are 

consistent with local needs because the very concept of "local" needs encompasses whether the 

conditions improperly elevate local concerns over the need for affordable housing by making the 

construction of that housing uneconomic. See Zoning Bd of Appeals of Amesbury v. HAC, 457 
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Mass. 748, 762 (2010) ("[T]he provisions of § 23 require the HAC to subject conditions imposed 

by the [B]oard to an 'uneconomic' analysis before balancing the conditions against local needs"). 

Moreover, even if this Court were to ignore that a central focus ofthe HAC proceeding 

was whether the Board's conditions rendered the project uneconomic; that both parties briefed 

the issue before the HAC; and that it was addressed in multiple pages in the HAC's decision, 

review still would be warranted. The HAC's creation from whole cloth of the concept of 

"significantly more uneconomic" is a matter of "public interest" bearing on the enforcement of 

housing law "in over 100 municipalities in the Commonwealth" that is "likely to arise again." 

Town of Norfolk v. Dep't of Envtl. Quality Engineering, 407 Mass. 233,238 n. 9 (1990). 

It is no answer to say, as the Developer does, that the HAC's determination that the 

Board's conditions rendered the project "significantly more economic" is a determination of fact. 

Developer Opp. at 12-16. First of all, the benchmark against which "significantly more" is 

measured is a legal question (and one on which the HAC has entirely refused to take a position). 

See HAC Opp. at 6-8; Corsetti v. Stone Co., 396 Mass. 1, 12 (1985) ("[T]he interpretation of 

an administrative regulation is a question of law which must be decided by the court."). But far 

more importantly, the broader question - i.e., whether a determination of "significantly more 

uneconomic" has any relevance to G.L. c. 40B, §§ 22 and 23 and 760 Code Mass. Regs. § 56.01, 

et seq. - is a pure question of law. Id.; see Bristol County Retirement Bd. v. Contributory 

Retirement Appeal Bd., 65 Mass. App. Ct. 443, 451 (2006) (an agency's interpretation of its 

enabling act is "de novo and [the court] is not bound by what [it] believes is an agency's 

erroneous interpretation of its statutory authority"). The answer is no. See Board Mem. at 15-

22. 
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III. THE HAC HAS NO AUTHORITY AT ALL TO ADJUDICATE CONTRARY TO 
ITS ENABLING ACT AND DHCD REGULATIONS. 

In their respective submissions, the Developer and the HAC argue that the HAC's 

creation from whole cloth of concept of "significantly more uneconomic" should be afforded 

deference. Developer Opp. at 16-19; HAC Opp. at 6-8. But no agency has the authority to 

depart from its enabling statute or its regulations via adjudication. The HAC only has the 

authority to apply the statute or DHCD regulations or to fill in ambiguities those authorities have 

left unaddressed; it may not depart from a conclusion required by the law or the regulations 

based on some free floating adjudicatory power. See Royce v. Comm'r o/Correction, 390 Mass. 

425, 428 (1983) ("Once an agency has seen fit to promulgate regulations, it must comply with 

those regulations"); see Restaurant Consultants, Inc. v. ABCC, 401 Mass. 167, 170 (1987) ("The 

regulation promulgated has the force of law, and the [agency] is bound by it"). In other words, 

adjudication may "supplement ... regulations when they are silent on a given matter," but the 

HAC has no authority to "contradict an existing regulation." Independence Parkv. Bd. o/Health 

o/Barnstable, 403 Mass. 477, 481 (1988). 

The DHCD regulations define "uneconomic" as "any condition imposed by a Board ... 

to the extent that it ... makes it impossible [for the Developer] to proceed and still realize a 

reasonable return." 760 Code Mass. Regs. § 56.02 - Uneconomic. A reasonable rate of return is 

defined by reference to DHCD Guidelines, 760 Code Mass. Regs. § 56.02 - Reasonable Rate of 

Return, which established that rate as 450 basis points higher than the lO-year treasury yield. 

The Developer conceded before the HAC, as it does here, that the Project as proposed fell below 

DHCD's definition ofa reasonable rate of return. RA 2768 (~~ 13-14). No "condition imposed 

by [the] Board" made it so. 760 Code Mass. Regs. § 56.02 - Uneconomic. Accordingly, under 

DHCD's own regulations, which have the force oflaw, no action of the Board rendered the 
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Project uneconomic. Id. 3 The HAC had no jurisdiction and no authority to conclude otherwise. 

See Salaam v. Comm'r o/Dep't o/Transitional Assistance, 43 Mass. App. Ct. 38,42 (1997) 

("[A] government agency is bound to respect its own regulations, as long as they exist on the 

books"). This is all the more true in the context ofthe HAC, which holds no regulatory authority 

itself, and instead is bound by the regulations adopted by its parent agency. See Mass. Teachers' 

Retirement Sys. v. CRAB, 466 Mass. 292, 297 (2013) ("Where a regulation has been duly 

promulgated, we do not give deference to a different administrative agency's contrary conclusion 

.... A properly promulgated regulation has the force oflaw and must be accorded all the 

deference due a statute"). 

IV. THE DEVELOPER'S POST HOC RELIANCE ON ITS PROJECT ELIGIBILITY 
LETTER IS BARRED AS A MATTER OF LAW AND WHOLL Y UNAVAILING. 

In a final attempt to salvage the HAC's decision, the Developer offers an alternate basis 

for a determination that the Project was economic as proposed, but uneconomic as conditioned 

by the Board - by relying on regulatory language never cited nor mentioned before the HAC. 

Developer Opp. at 16-21. But an agency must articulate the basis for its decision at the time it is 

made; post hoc rationalizations are afforded no weight. NSTAR Elec. Co. v. Dep't 0/ Public 

Utils., 462 Mass. 381, 387 n. 3 (2012) (quoting Motor Vehicle Mfrs. Ass 'n o/the Us. v. State 

Farm Mut. Auto Ins. Co., 463 U.S. 29, 50 (1983)) ("[A]n agency's ground of decision must be 

clear from its own order, not from 'appellate counsel's post hoc rationalizations"); see Motor 

Vehicle Mfrs., 463 U.S. at 50 ("It is well-established that an agency's action must be upheld, if at 

all, on the basis articulated by the agency itself'). 

3 Though this Court need not afford deference to DHCD's Guidelines, the HAC itself is bound by them lest it 
venture into impermissible caprice. See Biogen IDEe MA, Inc. v. Treasurer & Receiver Gen., 454 Mass. 174, 187 
(2009) ("Although courts give the force oflaw only to formal agency regulations, administrative agencies must 
abide by their own internally promulgated policies"). 
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Moreover, the alternate basis the Developer chose is revealing. A DHCD regulatory 

provision states that, in certain circumstances, a project determined eligible for funding - by a 

so-called "project eligibility letter" or "PEL" - may adopt as its baseline rate of return the rate 

set forth in the PEL. 760 Code Mass. Regs. § 56.02 - Reasonable Return( c) (noting that a 

possible definition is one that has "been determined to be feasible as set forth in the Project 

Eligibility Letter"). Here, however, no rate of return is set forth on the face of either PEL; nor 

does either PEL make a feasibility determination. RA 1427-39. Before the HAC, the developer 

did not prove what the rate of return involved in either PEL application had been; nor did the 

HAC make a finding of fact on the issue. See RA 4406-4473. 

As the Court will recall from the Board's initial brief, the Project as initially conceived 

had 72 units, and MassHousing first issued a PEL for that proposal. RA 1427-39. Then, the 

Developer proposed a larger, more profitable project of90 units; MassHousing issued a second 

PEL. RA 1726-27,4408. It is no accident that the Developer chose not to introduce the issue of 

its PELs to the HAC. After all, there were two. The second one - which the Developer argues 

is controlling here, on a theory it has never before articulated - included a higher, if undefined, 

rate of return. RA 1726-27. The reality that the Developer was prepared to proceed with a 

smaller, less profitable project would have undercut its already paper thin argument that the 

Board's conditions rendered the Project "significantly more uneconomic." 

In addition, the HAC's relative silence on this issue is remarkable. HAC Opp. at 8. The 

HAC well knows that it cannot defend its decisions on bases it did not articulate below. See 

NSTAR, 462 Mass. at 387; see also ENGlE Gas & LNG LLC v. Dep't of Pub. Utilities, 475 Mass. 

191, 198 (2016) ("We do not specifically consider these statutory bases, as they were not relied 

on in the department's order, and the court will not otherwise supply a reasoned basis for the 
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department's action that the agency itselfhas not given) (internal quotation marks omitted) 

(quoting NSTAR Elec. Co. v. Department of Pub. Utils., 462 Mass. at 387). Nor has the HAC 

identified a single prior decision that found a Project uneconomic based on the imposition of 

conditions that rendered the project less profitable than the PEL had envisioned. See HAC Opp. 

at 8. In our search, the Board has not located any such decision, either. The absence is telling. 

If the HAC began adopting an approach that the rate of return set forth in the PEL was a baseline 

and that the imposition of any local condition that lessened it rendered the project "uneconomic," 

that position would deprive all local zoning boards of any control over G.L. c. 40B projects.4 

That is not what the statute says. See G.L. c. 40B, §§ 20-22 (empowering the Board to impose 

conditions consistent with local concerns). Nor the regulations. 760 Code Mass. Regs. § 56.02-

Local Concern (permitting the Board to impose conditions to "protect the health or safety of the 

occupants of the Project ... to protect the natural environment, to promote better site and 

building design in relation to the surroundings and municipal and regional planning .... "). 

Briefing in the Land Court is no place for the HAC to first adopt a position that so drastically 

shifts power from municipalities to the state. The HAC's power derives exclusively from statute 

and DHCD regulation; its attempt to depart from those sources in search of a free-floating 

authority to strike down local conditions has failed on judicial review in the past and, faithful to 

G.L. c. 40B, must fail again here. See Board of Appeals of Woburn, 451 Mass. at 593 ("Such 

exceptionally broad discretion is inconsistent with both the language of the act and the 

Legislature's careful balance between leaving to local authorities their well-recognized 

autonomy generally to establish local zoning requirements ... while foreclosing municipal[] 

4 It is no surprise that the Developer gleefully endorses this atextuaI consequence. If a project has received a PEL, 
the Developer contends that the HAC always will have jurisdiction to strike any attempted reduction in unit 
numbers. Developer Opp. at 18. 
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[obstruction of] the building of a minimum level of housing affordable to persons of low 

income"). 

CONCLUSION 

For the foregoing reasons, the decision of the HAC should be reversed. An order should 

enter remanding this matter to the HAC, with instructions that it be dismissed, thereby reinstating 

the Board's decision. 
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COMMONWEALTH OF MASSACHUSETTS 

HOUSING APPEALS COMMITTEE 

HDIMW RANDOLPH AVENUE, LLC, 

Appellant, 

v. 

MIL TON BOARD OF APPEALS, 

Appellee. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

DECISION 

No. 2015-03 

I. INTRODUCTION AND PROCEDURAL BACKGROUND 

This is an appeal pursuant to 0.1. c. 40B, § 22 of a decision by the Milton Board of 

Appeals granting a comprehensive permit with conditions to the Appellant HDIMW Randolph 

Avenue, LLC (HDIMW). On or about November 6,2014, HD/MW applied to the Board for a 

comprehensive permit to build a development consisting of 90 residential rental units in two 

buildings on land at 693-711 Randolph Avenue in Milton. The Board held hearings on 11 days 

between December 2,2014 and June 17,2015. By decision filed with the town clerk on July 30, 

2015, the Board granted a comprehensive permit for the construction of 35 units subject to 

numerous conditions. Exh. 76. 

On August 18,2015, HD/MW filed an appeal with the Housing Appeals Committee. A 

conference of counsel was held on September 8, 2015. With encouragement from the presiding 

officer, the parties engaged in mediation, but later reported that mediation was not successful. 

The presiding officer thereafter granted in part the motion of Jacob and Christina Carlin to 

intervene to "participate with regard to: 1) the issue of storm water and snow melt runoff as it 

may specifically affect their property only, including location of the proposed snow storage area 
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near the boundary of their land; 2) the 50-foot buffer and grading issues with respect to erosion, 

infiltration, runoff, and light and noise impacts on their property; and 3) other direct impacts of 

light and noise from the Project on their property." HDIMW Randolph Ave., LLC v. Milton, No. 

2015-03, slip op at II (Mass. Housing Appeals Committee Dec. 9,2015 Ruling on Motions to 

Intervene ... ). In the same ruling, the presiding officer granted in part the motion to intervene of 

abutters Joseph Mullins and Charlene Mullins "with regard to the direct impacts of the hillside 

excavation and construction of the retaining walls on their properties.,,1 fd. 

Pursuant to 760 CMR 56.06(7)(d)(3), the parties negotiated a pre-hearing order, which 

the presiding officer issued on December 6, 2016. Thereafter, the developer and the Board each 

filed motions for summary decision. The Board's motion was denied. The developer's motion 

was granted with respect to Condition 17, which was struck, and was denied with respect to 

Conditions 18 and 19, and regarding whether the conditions rendered the project uneconomic as 

a matter of law. We concur with the presiding officer's ruling on the summary decision motions. 

In preparation for hearing, the parties submitted pre-filed direct testimony of 20 witnesses. In 

April 2017, the Committee conducted a site visit and four days of hearing to permit cross­

examination of witnesses. A total of 121 exhibits was entered into evidence. Following the 

presentation of evidence, the parties submitted post-hearing briefs and reply briefs. 

II. FACTUAL BACKGROUND 

HDIMW received a determination ofproject eligibility under the New England Fund 

Program of the Federal Home Loan Bank of Boston (NEF), dated May 27,2014 and reaffirmed 

on November 3, 2014, from the Massachusetts Housing Finance Agency (MassHousing) 

pursuant to 760 CMR 56.04. Pre-Hearing Order, § II, ~ 5. The developer has satisfied the project 

eligibility requirements of760 CMR 56.04(1)(b)-(c) and has agreed to become a limited 

dividend organization, thus satisfying 760 CMR 56.04((1)(a). Pre-Hearing Order, § II, ~ 16. 

HD/MW proposes to build 90 rental units, of which 23 units will be low or moderate 

income units. Exhs. 24-4; 76, p. 5. The development will consist of two buildings on a 7.81 acre 

site on the westerly side of Randolph Avenue, a four-lane state highway (Route 28). The 

1 The Mullins, however, chose not to participate in the evidentiary hearing or briefmg of this appeal. The 
Board submitted testimony of Mr. Mullins as part of its case. 
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property is located in both Residence A and Residence C zoning districts. Pre-Hearing Order, 

§ II, ~~ 14, 15. The neighborhood is predominantly residential, with a convenience store and 

church located within walking distance. Milton Hospital, the Milton Library and Town Hall are 

slightly less than a mile from the proposed development. Public bus transportation on Route 28 

provides access to the MBTA red line. Exhs. 24-4; 29; Tr. III, 85-86. 

Residential properties owned by the Carlins and property owners named Bautista abut the 

project site on the southerly side. The residential properties owned by the Mullinses and other 

property owners named Shea, Kingston and Lombardi abut the site to the west. The Town 

Department of Public Works (DPW) and the homes of several residents abut the property to the 

north. A bordering vegetated wetland resource area, identified by a Massachusetts Department of 

Enviromnental Protection (DEP) Superseding Order of Resource Area Delineation (SORAD), 

lies on the project site behind the houses fronting on Randolph Avenue from the DPW property 

to the Carlin property. Other wetland resources are located in the north comer ofthe lot and in 

isolated pockets elsewhere. Exhs. 17; 18; 24-4; 56; 59; 83, ~ 31; 101, ~ 3. The wetlands comprise 

1.93 acres of the property, leaving 5.88 acres of buildable land. According to James Burke, PE, 

the project engineer, the project is designed so that 75 percent of the site area will remain open 

space. The only frontage for the development is on Randolph Avenue. Exhs. 24-6; 24-13(C); 55; 

56; 79; 83, ~ 2; 86, ~ 5; Pre-Hearing Order § II, ~ 18. 

The project proposes a 24-foot wide access driveway from Randolph Avenue to cross the 

wetlands extending in an upward slope to the two apartment buildings and the exterior parking 

areas in the upland portion of the site. A culvert under the wetland crossing is proposed to 

address the impact of the access driveway over the wetland area. The wetland area will be 

disturbed, both on a temporary and permanent basis; the developer proposes wetland replication 

that will exceed the area of permanent disturbance. Exhs. 24-4; 86, ~ 6. HD/MW's engineering 

report described the site topography as ranging "from a high elevation of 160 located along the 

westerly rear property line to a low elevation of 108 located to the south .... The properties on 

Randolph Avenue are at elevation 120 and slope to the west toward a wetland that is partially 

located on the property." Exh. 17, Project Narrative, p.l. 

The proposed project consists of two buildings: Building I (13,600 square feet, 200 feet 

long and 62 feet wide), will contain 30 units and 30 garage parking spaces. Building 2 (23,500 

square feet, 300 feet long and 70 feet wide), will contain 60 units and 54 garage parking spaces. 
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Total parking of 156 spaces, or 1.7 spaces per unit, will also include exterior parking areas, one 

of which is a five-car parking area near the property line with the Carlin property. The 

development will include one-, two- and three-bedroom units. The buildings are proposed to 

have a height of 45 feet. Exterior lighting for the parking and building is plarmed to be dark sky 

compliant. The project includes a small recreation area. The developer proposes a stormwater 

management system intended to comply with the DEP Stormwater Management Handbook. 

Exhs. 10; 17; 24-4; 59; 86, ~~ 9-ll, 15, 19; Tr. IV, 113. The design of the buildings provides for 

breaking the exterior appearance of the buildings into sections defined by varying rooflines and 

projecting building elements to reduce the appearance of the overall length of the buildings. 

Exh.24-4. 

III. ECONOMIC EFFECT OF THE BOARD'S DECISION 

When a developer appeals a board's grant of a comprehensive permit with conditions, the 

ultimate question before the Committee is whether the decision of the Board is consistent with 

local needs. Pursuant to the Committee's procedures, however, there is a shifting burden of 

proof. The appellant must first prove that the conditions in the aggregate make construction of 

the housing uneconomic. See 760 CMR 56.07(2)(a)3.; Board of Appeals of Woburn v. Housing 

Appeals Comm., 451 Mass. 581, 594 (2008); Haskins Way, LLC v. Middleborough, No. 2009-08, 

slip op. at 13 (Mass. Housing Appeals Comm. Mar. 28, 2011). HD/MW argues, relying on 

testimony of its experts and documentary evidence, that it has provided sufficient evidence that 

the Board's conditions and denials of waivers in the decision render the project uneconomic. 

The Board contends that the developer has failed to make its prima facie showing. 

A. Return on Total Cost Analysis 

1. The Developer's Presentation 

HD/MW alleges that numerous conditions and denials of waivers cumulatively render the 

project uneconomic because it carmot achieve a reasonable return on this project. Under 760 

CMR 56.00 and the DHCD Guidelines, G.L. c. 40B Comprehensive Permit Projects, Subsidizing 

Housing Inventory (Dec. 2014) (Guidelines), HD/MW must prove that: 

any condition imposed by [the 1 Board in its approval of a Comprehensive Permit, 
brought about by a single factor or a combination of factors, ... makes it 
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impossible ... for [HD/MW] to proceed and still realize a reasonable return in 
building or operating such Project within the limitations set by the Subsidizing 
Agency on the size or character of the Project, or on the amount or nature of the 
Subsidy or on the tenants, rentals, and income permissible, and without 
substantially changing the rent levels and unit sizes proposed by the Applicant. 

760 CMR 56.02: Uneconomic; Exh. 1 (Guidelines), p. 1-5. See G. 1. c. 40B, § 20. We apply the 

Guidelines' methodology for analyzing "reasonable return" for a rental housing project, a Return 

on Total Cost (ROTC) analysis.2 Exh. 1, pp. 1-5, 7. The ultimate question is whether the 

projected ROTC for the project as conditioned by the Board's decision fall shorts of the 

minimum reasonable return in the Guidelines (the economic threshold). See Autumnwood, LLC 

v. Sandwich, No. 2005-06, slip op. at 3 (Mass Housing Appeals Comm. Decision on Remand 

Mar. 8,2010); 511 Washington Street, LLC v. Hanover, No. 2006-05, slip op. at 9, 12-14 (Mass. 

Housing Appeals Comm. Jan. 22, 2008). 

If the ROTC of the development as proposed is below the ROTC economic threshold, as is 

the case here, the developer must also show that the Board's conditions render the project 

significantly more uneconomic than the project proposed in the developer's application for a 

comprehensive permit. See Cirsan Realty Trust v. Woburn, No. 2001-22, slip op. at 3 (Mass. 

Housing Appeals Comm. Apr. 23, 2015); Haskins Way, supra, No. 2009-08, slip op. at 18; Avalon 

Cohasset, Inc. v. Cohasset, No. 2005-09, slip op. at 13 (Mass. Housing Appeals Comm. Sept. 18, 

2007). 

In contending that many of the Board numerous conditions contribute to rendering the 

project uneconomic, HD/MW relied on testimony of three witnesses. Paul Holland, the manager 

ofHDIMW, testified that he is an engineer and experienced builder in the development and 

construction of residential real estate as well as the fmancing and operation of rental properties, 

although this is his first project to build a development under Chapter 40B. Exh. 83, ~ 1; Tr. II, 

108-09. He stated that the project approved by the Board was both uneconomic and significantly 

more uneconomic than the proposed 90-unit project. He provided pro forma analyses ofthe 

economics of the developer's proposed 90-unit development and the Board's approved 35-unit 

2 We have previously stated that that while "DHCD Guidance does not have the force of law because it 
was not promulgated as a regulation," in considering statutory and regulatory provisions, we generally 
give "deference to policy statements issued by DCHD, the state's lead housing agency." Matter of 
Waltham and Alliance Reality Partners, No. 2016-01, slip op. at 22 n.22 (Mass. Housing Appeals Comm. 
Feb. 13,2018), and cases cited. 
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development. The pro forma for the 35-unit development took into account the design changes 

required by the Board's decision, including, most significantly, reduction in the number of units, 

reduction in buildable area, change in number and design of buildings, looped roadway, sidewalk 

and parking requirements, and requirement to contribute additional land and tear down a single 

family house to achieve adequate frontage on Randolph Avenue, but did not include costs 

associated with MEPA review, ifthat is required by the Board's conditions. Exhs. 83, ~~ 8; 42-

47; 83-2; 83-3. 

HD/MW also proffered the testimony of Lynne Sweet, a housing consultant, who 

testified regarding the rental market analysis and expected rents she had prepared for the 

proposed development and the project as conditioned by the Board's decision. Her market 

analysis evaluated comparable rental developments in and near Milton and included details 

explaining the comparison of the subject property and the comparable properties she identified. 

Exh. 84-3. She provided an opinion regarding the appropriate rental rate for one-, two- and three­

bedroom units for the proposed 90-unit project and for one- and two-bedroom units for the 

approved 35-unit development. Exh. 84, ~ 3; Tr. III, 60. During the hearing, she also addressed 

rents for a 35-unit project as conditioned if it included three-bedroom units. Tr. III, 83, 86-88. 

Robert Engler, the developer's economic expert with experience in the permitting and 

development of affordable housing, relied on the evidence of Mr. Holland and Ms. Sweet to 

conduct his ROTC analysis. He calculated the ROTC for the 90-unit proposed project to be 

5.93% and for the 35-unit project as conditioned to be 4.13%. In his rebuttal, he acknowledged 

minor corrections based on testimony of the Board's witness, Joseph Mullins, but stated that the 

modifications adjusted the difference between the proposed and conditioned project by less than 

one basis point, resulting in a ROTC of 5.88% for the proposed project and 4.10% for the project 

as conditioned. Exhs. 85, ~'lI5-9, 22; 104, ~ 5; 104A, p. 5; 1 04-B, p. 5. He stated that the 

minimum economic threshold for the project would be 6.84%, based on the Guidelines' 

requirement to add 450 basis points to the applicable lO-year Treasury rate. Exhs. 1, pp. 1-5, 7; 

85, ~ 13; 104-A, B. He stated that the return for the approved project would be 2.74 basis points 

(2.74%) below the minimum economic threshold, and would be 178 basis points (1.78%) below 

the return for the proposed project. He concluded that such a reduction in ROTC was 

significantly more uneconomic than the ROTC for the proposed project. Exhs. 104-A, B. He also 

testified that if the Board's decision had allowed for three-bedroom units (four units), the ROTC 
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for the project would increase from 4.10% to 4.15%, but this would not change his opinion that 

the approved project is significantly more uneconomic than the proposed project, as it would 

result in a change in the differential from 274 to 269 basis points, only 5 basis points. Tr. III, 

103-04. 

HDIMW argues that finding the approved project uneconomic with these ROTC results is 

consistent with Cirsan Realty Trust, supra, No. 2001-22, slip op. at 15 (ROTC of 1.66% lower is 

significantly more uneconomic); Haskins Way, supra, No. 2009-08, slip op. at 17-18 (reduction of 

profits by 275 basis points (2.75%) renders the project significantly more uneconomic). By 

contrast, in Avalon Cohasset, supra, No. 2005-09, slip op. at 22, the Committee found a reduction 

of profits by only .11 % (11 basis points) did not render the proposed project "significantly more 

uneconomic. " 

2. Board's Challenge to HDIMW's ROTC Analysis 

Site Acquisition Costs. The Board did not submit a contrasting ROTC analysis, but 

presented the testimony of Mr. Mullins, an abutter to the site who is a real estate developer.3 The 

Board argues that the developer's costs to construct the project as conditioned by the Board are 

too high. It objects to the $450,000 acquisition cost for 711 Randolph Avenue, which HDIMW 

would have to acquire to attain the lot frontage required by Condition 9 of the Board's decision. 

Mr. Holland stated that $450,000 represented a conservative estimate of the value of the parcel. 

The Board argues, that since MassHousing appraised the proposed project site as $800,000, a 

valuation of $450,000 for 711 Randolph Avenue is excessive. It argues that Mr. Holland, who 

gave the opinion, lacks expertise as an appraiser to determine the value, and that the opinion was 

unsupported by fact. It also questions whether the original MassHousing appraisal included the 

entire site at 711 Randolph Avenue, therefore precluding adding additional site acquisition costs 

for that parcel. Exhs. 83, ~ 45; 100-B; Tr. II, 21. 

With regard to the value for 711 Randolph Avenue, we agree with the developer that a 

value for that property, which must be acquired, is a necessary cost of the condition for lot 

frontage. We find credible Mr. Holland's testimony that only a portion of the 711 Randolph 

Avenue lot was included in the original acquisition price of $800,000. Although we recognize 

3 Although granted intervener status, Mr. Mullins' testimony was proffered by the Board. He did not 
participate in the preparation of the Pre-Hearing Order, nor did he submit other evidence or argument as a 
party. 
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that some acquisition cost is a part of the developer's expenses, Mr. Holland offered insufficient 

explanation of his method of determining his figure of $450,000, and we do not find it credibly 

supported on this record. We exclude it from the site acquisition costs. 

Site Development and Construction Costs. The Board argues that Mr. Holland's site 

development and construction cost estimates for the 90-unit and 35-unit versions of the project 

are not credible, relying on testimony of Mr. Mullins that construction of the 35-unit project 

would be "cheaper and easier because of reduced site construction costs." Exh. 100, ~ 4. Mr. 

Holland testified that the site construction costs for the 35-unit development exceed those for the 

90-unit development by $168,236 because of increased costs for looping and widening the access 

driveway and sidewalks, increasing the size of the culvert, increasing water main and gas 

connections, constructing additional retaining walls and demolishing the house on 711 Randolph 

Avenue. Exhs. 83-2; 83-3; 83, ~~ 39-47; 100, ~ 4; 103, ~~ 5-7. 

Mr. Engler responded that the specific charges objected to by the Board's witness address 

only minor aspects of the construction costs, and do not change the result that the Board's 

conditions render the project significantly more uneconomic. He testified that "fiddling with 

numbers here and there" does not add up; "in order to make them equally economic, you would 

have to take $3\1, million out of the $12.6 million budget to give you the same rate of return you 

get" with 90 units. Tr. III, 105-06. 

We accept the testimony of Mr. Holland and Mr. Engler as more credible than that of Mr. 

Mullins. We also fmd that the Board's challenges to the project development costs, even if 

accurate, would represent an insignificant portion of the development costs and do not materially 

affect the outcome of whether the conditions render the project uneconomic. 

Rental Revennes. The Board challenges the testimony of the developer's consultant, 

Ms. Sweet, with respect to the anticipated rents attributable to the project as approved by the 

Board. It argues Ms. Sweet underestimated rental income for the approved project because she 

used only comparables with two bedrooms rather than three and said "I don't know" when asked 

if she would have chosen different sites for comparison if she had included three-bedroom units.4 

Tr. III, 83. On redirect, Ms. Sweet offered rental figures if two-bedroom units would be 

4 The Board claims that Ms. Sweet admitted the decision did not prohibit three-bedroom units. Even if 
true, Ms. Sweet's opinion on this issue carries no weight. As we discuss in § IILB, infra, we find that the 
Board's decision did not allow three bedroom units. Therefore, appropriate comparable rents would be 
those for developments without three-bedroom units. 
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converted to three-bedroom. Tr. III, 86-88. Even if the Board's decision had permitted three 

bedroom units, as noted above in § lILA. 1 , Mr. Engler gave his opinion that in that circumstance, 

the change in his calculation would be "minuscule." Tr. III, 103-04. 

The Board focused on Ms. Sweet's comparison of the proposed project with properties 

identified as Sunset Lake and 50 Eliot Street. The report prepared by Ms. Sweet compared unit 

amenities between the subject property and comparable small developments. Ms. Sweet's list 

comparing amenities between the HD/MW 35-unit configuration and the comparables, indicated 

19 unit amenities for the HDIMW property and 50 Eliot Street, but only 13 for Sunset Lake. Exh. 

84-3; Tr. III, 81. Ms. Sweet also compared common area amenities for smaller developments, 

noting that the subject property and Eliot Street each had five and Sunset Lake had four. Her 

report identified Sunset Lake as most comparable based on location, proximity to amenities and 

transportation, as well as facility amenities, although she noted that Sunset Lake is located south 

ofInterstate 931R0ute 1, and further from Boston than the project site. Exh. 84-3. 

The Board also criticized Ms. Sweet's assumption there would be no added or 

community amenities in the 35-unit development, such as a passive recreation area or dog 

washing area. When she acknowledged the developer did not tell her to assume there would be 

no such amenities, she noted that only one of her comparable properties included these 

amenities. Tr. III, 71-72. Ms. Sweet also stated that smaller rental projects tend to have one 

building with minimal amenities, and that with "multiple buildings on a small lot ... you have 

smaller buildings, there tends not to be ... room for amenities ... " Tr. III, 72. The Board argues 

she excluded amenities because they would have added value and resulted in higher rates. We 

do not give credence to this argument. The Board offered no evidence that amenities would 

produce higher rental rates for a project this size that would outweigh the costs of such 

amenities. 

The Board argues that Sunset Lake, the property which Ms. Sweet said she determined to 

be the most comparable, was not comparable. It points out that Ms. Sweet acknowledged that 

Sunset Lake was a renovated nursing home, rather than new construction built in 2014 as she had 

earlier testified, and that pictures of the project show a dated building, and she acknowledged 

that this difference could be a descriptor affecting rents. Tr. III, 70-71, 78, 84. Although both the 

proj ect site and Sunset Lake are suburban, the Board contends that substantial differences exist 

between Sunset Lake, a single building directly on the street with no landscape, and the HDIMW 
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approved 35-unit project, which is 300 or 400 feet set back from the street. Tr. III, 79-80; IV, 26-

28; Exhs. 83-4; 115. Ms. Sweet testified that 50 Eliot Street had a far superior location, located 

in downtown Milton, next to the trolley line and in walking distance to the supermarket and 

walking trails. She stated she felt "Sunset Lake was priced a bit low and [50 Eliot] a little high 

and we picked between those two." Tr. III, 82; Exh. 84-3. Based on the evidence, we find Ms. 

Sweet's evidence explaining her choice of comparable rents was credible. Accordingly, we 

accept her rental figures for the ROTC calculation. 

Alternative Revenue Resources. Mr. Mullins challenged Mr. Engler's determination 

that the project was uneconomic as conditioned, because, he stated, he would consider the 35-

unit project with the 4.13% return originally projected by Mr. Engler in his direct testimony to be 

"a viable development opportunity," stating that the developer could obtain financial support 

from numerous federal and state government resources that boost returns on affordable housing 

"well above what would be an economic return." Exhs. 85, ~ 22; 100, ~~ 2-3. However, he 

provided no other specific factual evidence to support this assertion; therefore we do not credit 

Mr. Mullins' testimony on this point. Nor does it assist our analysis, as the standard for determining 

whether a project is uneconomic is the ROTC methodology established by our regulations and the 

Guidelines. Moreover, our regulations and the Guidelines do not require a developer to seek out such 

funding to determine whether a project is uneconomic. See Exh. 104, ~ 3. 

3. The Committee's Findings 

With regard to the disputed aspects ofthe developer's economic analysis, we accept its 

construction costs figures, but do not accept Mr. Holland's site acquisition cost for 711 Randolph 

Avenue. We accept Ms. Sweet's recommended rental costs. These findings require a slight 

adjustment to the ROTC calculation made by Mr. Engler based on the testimony of the 

developer's witnesses. 5 Accordingly, below is our modification of the ROTC analysis for the 

35-unit project as conditioned by the Board: 

5 Since the developer did not provide any cost projections for complying with MEP A, even if we had 
found that compliance with MEPA is necessarily a cost resulting from the Board's conditions, we would 
include no amount as a projected expense for compliance with MEPA requirements and concomitant 
delays attributed to that process. See § VI, irifra. 
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Category 
Development Costs 

Acquisition Costs 
Total Development Costs (TOe) 
Net Operating Income (NOI) 

ROTC (=NOI/TDC) 

11 

35-Unit Project 

Developer's Pro Forma 

$1,250,000 
$12,602,531 

$517,185 
0.410 

Committee Finding 

$800,000 
12,152,531 

$517,185 
0.426 

Exh. 105-B. ROTC (Return on Total Cost) is calculated by dividing NO! (Net Operating Income) 

by TDC (Total Development Cost). Thus, ROTC is: $517,185/ $12,152,531 = 4.26%. 

As noted above, both the 5.88% ROTC for the proposed project and this figure of 4.26% 

are below the ROTC threshold of 6.84%. The ROTC for the approved project is 1.62% below that 

for the proposed project, comparable to Cirsan, supra, No. 2001-22, slip op. at 15. Thus, we find 

the ROTC for the approved project is both uneconomic and significantly more uneconomic than 

the ROTC for the developer's proposal. 

B. Three-Bedroom Requirement 

HDIMW argues that, apart from the ROTC analysis, the Board's decision prohibits 

three-bedroom units in violation of the January 17, 2014 Interagency Agreement that requires 

affordable housing projects to contain at least 10 percent three-bedroom units. See Exh. 13. 

Condition 2 of the Board's decision provides: "[t]he Project shall include no more than thirty­

five (35) units of rental housing. The Applicant shall indicate the mix of one and two bedroom 

units on its Site Plans. Four of the units shall be fully handicapped accessible." The developer 

argues that this language, by excluding a reference to three-bedroom units, prohibits them, and 

therefore precludes HD/MW from obtaining fmal approval from MassHousing, thus rendering 

the projected as approved uneconomic. 

MassHousing, the Department of Housing and Community Development (DHCD), and 

two other state housing agencies have executed an Interagency Agreement that provides that "it 

is the intention of the State Housing Agencies that at least ten percent (10%) of the units in 

Affordable Production Developments funded, assisted or approved by a State Housing Agency 

shall have three (3) or more bedrooms except as provided herein." Exh. 13, Bedroom Mix 

Policy, § 1. The Bedroom Mix Policy also provides in § 5, that: 
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The bedroom mix policy shall be applicable to all Production Developments 
provided a Subsidy as defined under 760 CMR 56.02 or otherwise subsidized, 
fmanced, andlor overseen by a State Housing Agency under the M.G.L. Chapter 
40B comprehensive permit rules for which a Chapter 40B Project Eligibility 
letter is issued on or after March 1, 2014. The policy shall be applicable to all 
other Affordable Production Developments funded, assisted, or approved by a 
State Housing Agency on or after May 1, 2014. 

Exh.l3. See also Guidelines, Exh. 1, p. II-3, § 2.1.f. HD/MW argues that the project eligibility 

letter from MassHousing requires that the development comply with this requirement. Exhs. 14, 

pp. 3, 8; 78; 83, ~~ 12-17. 

HD/MW argues that Condition 2 unambiguously precludes three-bedroom units. Pointing 

to language of a proposed decision drafted by the Town's attorney that expressly prohibited 

three-bedroom units, the developer argues that her participation influenced the Board's decision. 

Mr. Holland testified that during the Board's deliberations, the Town's attorney sat at the 

deliberation table with the Board members, and her proposed decision was described as a draft 

decision during the deliberations. The developer points out that it was required to identifY the 

number of dwelling units and the number of bedrooms for each unit as part of its comprehensive 

permit application, and its architectural plans depict the number. Exhs. 24-3; 24-12B; 83, ~ 22; 

111, p. 6; Tr. II, 109-11. 

The Board members were aware of the Interagency Agreement and its requirements. The 

developer cannot obtain a waiver of this requirement. After inquiring with MassHousing 

regarding the necessity of compliance with the Interagency Agreement to obtain final approval 

and financing from that agency, HDMW obtained a letter in response stating it must comply with 

the Interagency Agreement, and that MassHousing will not grant a waiver. Mr. Engler testified, 

that since this prohibition precludes the developer from obtaining final approval, it renders the 

project uneconomic. Exhs. 24-13A, p. 8; 24-13B, p. 2; 83, ~ 19; 85, ~ 23. 

The Board claims that the decision does not prohibit three-bedroom units, claiming that 

the Town attorney's draft decision was not the Board's draft, and cannot be evidence of the 

Board's intent to prohibit three bedrooms. Tr. I, 149. It also argues that because the hearing 

before the Committee is de novo, the thinking behind the Board's action is not relevant. 6 The 

6 HDIMW asks us to ignore the Board's reference to Board chairman John S. Leonard's affidavit which 
was submitted in connection with the parties' summary decision motions. We agree that since that 
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Board argues also that even if the Town attorney prepared a draft decision, the fact that the 

condition she had written eliminating three-bedroom units was excluded from the fmal decision 

is evidence there was no intent to prohibit three-bedroom units. 

The Board argues that this provision must be read to effectuate the purpose of the 

Legislature, rather than to frustrate it, and therefore it must be read to allow three bedrooms, 

even though they are omitted from the listing of permitted unit types. It suggests that by showing 

the mix of one and two- bedroom units, the site plans will also show three-bedroom units. 

Otherwise, it argues, the Board's decision would be meaningless. It suggests that the omission of 

a specific reference to three-bedroom units can be addressed by modification. 

We do not consider the Town attorney's draft to be an act of the Board. However, the 

Board's suggestion that we must not assume it would have omitted the subsidizing agency's 

requirement, even by mistake, belies the fact that the decision explicitly referenced the specific 

types of units that should be identified on the site plans. The Board received an application to 

develop an affordable housing project with a mix of unit types including three-bedrooms. Its 

decision states that there shall be a mix of one- and two-bedroom units but omits three­

bedrooms. Given that the application requested three-bedrooms, we read the language of the 

condition to not grant the request to construct three-bedroom units, consistent with the rule of 

construction that "to express or include one thing implies the exclusion of the other." KUras v. 

Town of Aquinnah, 474 Mass. 132, 143-44 (2016). We do not find it credible that the Board 

meant to include three-bedroom units when its condition deliberately omits mention of them 

despite the developer's inclusion 'Of three-bedroom units in its proposal. 

We conclude this condition prohibiting three-bedroom units in the project renders the 

project uneconomic as it prohibits final approval from the subsidizing agency. See Delphic 

Associates v. Hudson, No. 2002-11, slip op. at 4 (Mass. Housing Appeals Comm. Dec. 23, 2002) 

(condition which causes subsidizing agency to not fund project renders project uneconomic); 

Atwater Investors, Inc. v. Ludlow, No. 2001-09, slip op. at 10-11 (Mass. Housing Appeals 

Comm. Jan. 26, 2004) (developer met burden of demonstrating Board's conditions rendered 

affidavit was not entered into evidence and the affiant was not subject to cross examination, it may not be 
considered. 
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project uneconomic based on bank letter stating that Board's conditions precluded financing 

under NEF program). 

C. Nonwaiver of Wetlands Bylaw 

The [mal basis on which HDIMW argues that the project as approved is un'economic is its 

assertion that the Board refused to waive necessary local wetlands bylaws. It argues that the 

denial of its requested waivers of Chapter 15 of the Wetlands-Bylaw and § IV.B of the Zoning 

Bylaw prevents HD/MW from constructing the access driveway across the wetlands, as the 

wetlands bylaw prohibits activity within the wetlands, and the zoning bylaw requires a special 

permit before performing construction in a wetland area. Exhs. 3, § IY.B; 4, § XI(b); 76, ~~ 22-

23; Tr. 1,17. 

The waiver denial would require the developer to construct the project without 

performing any work within the wetlands plus an additional 25-foot no disturb zone. The 

developer argues that, since work within the wetlands is required to construct the only means of 

access to the buildings on the site from Randolph Avenue, the prohibition on constructing the 

access driveway over the wetlands precludes cOIistruction of the project. The Board argues that 

since its decision provides conditions for the width of the access roadway over the wetlands, 

there is no denial of construction in the wetlands. Tr. I, 17; Exhs. 18; 83, ~~ 32-36; 86, ~~ 4-7. 

Here unlike the three-bedroom condition, the Board's decision contains provisions that 

expressly conflict with the blanket denial of a waiver to construct in the wetlands and in the 25-

foot no disturb zone. Therefore, it is appropriate to read the denial of the wetlands waiver and 

the special permit provision to be consistent with the more specific provisions regarding work in 

the wetlands. Even though the Board did not use the language, "except as otherwise provided in 

this decision" for this provision as it did elsewhere in its decision, we will read the language of 

the waiver denial to incorporate that language. Therefore, the developer has not demonstrated 

that it is prohibited from constructing an access driveway in the wetlands and it carmot 

demonstrate the project as approved is uneconomic on this basis. 
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IV. LOCAL CONCERNS 

Since the developer has sustained its initial burden to demonstrate that conditions and 

denials of waivers in the Board's decision would, in the aggregate, render the project 

uneconomic, the burden then shifts to the Board to prove, with respect to those conditions and 

requirements challenged on economic grounds, first, that there is a valid health, safety, 

environmental, design, open space or other local concern that supports each of the conditions and 

requirements imposed, and then, that such concern outweighs the regional need for low and 

moderate income housing. 760 CMR 56.07(1)(c), 56.07(2)(b)3. See also Pre-Hearing Order, 

§ IV, ~~ 3,5. The burden on the Board is significant: the fact that Milton does not meet the 

statutory minima regarding affordable housing establishes a rebuttable presumption that a 

substantial regional housing need outweighs the local concerns in this instance. 760 CMR 

56.07(3)(a); Pre-Hearing Order, § II, ~ 19; G.L. c. 40B, §§ 20, 23. See Zoning Bd of Appeals of 

Lunenburg v. Housing Appeals Comm., 464 Mass. 38, 42 (2013) ("there is a rebuttable 

presumption that there is a substantial Housing Need which outweighs Local Concerns" if 

statutory minima are not met), quoting Boothroyd v. Zoning Bd. of Appeals of Amherst, 449 

Mass. 333, 340 (2007), quoting Board of Appeals of Hanover v. Housing Appeals Comm., 363 

Mass. 339, 346, 365, 367 (1973) ("municipality's failure to meet its minimum [affordable] 

housing obligations defined in § 20 will provide compelling evidence that the regional need for 

housing does in fact outweigh the objections to the proposal"). 

A. Overview - Density, Intensity and Project Redesign 

HD/MW argues that the Board has improperly redesigned the project, and that its 

changes are not supported by valid local concerns. Most significantly, it argues that the Board 

requires the developer to redesign the entire project including requirements to 1) reduce the 

number of units to no more than 35 (Condition 2); break two residential buildings into several 

smaller buildings (Condition 6); construct the internal driveway as a looped roadway (Conditions 

7,28); locate all dwelling units within 100 feet ofan elevator (Condition 22); redesign the 

architectural style of buildings (Condition 23); add an additional right hand turning lane to the 

access driveway (Condition 29); add additional and wider sidewalks to the access driveway 

(Condition 30); and requirements regarding parking (Conditions 13, 14). The Board also denied 

waivers from the zoning bylaw with regard to the following matters: disturbance of wetlands 
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(§ IV B, wetlands regulations, and Wetlands Bylaw, Chapter 15); building height over 2Yz stories 

or 35 feet (§ V.A.l); reduction in lot frontage to less than required 150 feet (§ VLA.l); rear yard 

setbacks (§ VLD.3); parking (§§ VII.B.2, VILG, and VILH.lO); sidewalks in.parking areas (§ 

VILF.4); and site plan approval (§ VIII.D). Exhs. 3; 4; 76. 

Viewing the above conditions as a group, it is clear that the Board was concerned with 

the density and intensity of the proposed project. The Board dramatically reduced the size of the 

project from 90 to a maximum of 35 units, and presented several witnesses who testified that the 

density of the project was excessive and expressed concerns regarding the environment, open 

space, density and intensity of use of the site. 

We have previously emphasized that a "board must review the proposal submitted to it, 

and may not redesign the project from scratch." Pyburn Realty Trust v. Lynnfield, No. 2002-23, 

slip op. at 14 (Mass. Housing Appeals Comm. Mar. 22, 2004), quoting from CMA, Inc. v. 

Westborough, No. 1989-25, slip op. at 24 (Mass. Housing Appeals Comm. June 25, 1992). See 

also Peppercorn Village Realty Trust v. Hopkinton, No. 2002-02, slip op. at 6 n.4 (Mass. 

Housing Appeals Comm. Jan. 26, 2004). However, a board is permitted to deny requests for 

waivers and to impose conditions even if such action would require a developer to modifY its 

project, ifthe action is supported by valid local concerns that outweigh the need for affordable 

housing. See Hanover, supra, 363 Mass. 339, 346; CMA, supra, at 24 n.13; See also 760 CMR 

56.05(8)(d).7 One of the important distinctions is that the Board may not itself order a specific 

design. For example, in Pyburn, the board's condition requiring "flipping of the buildings to the 

opposite side of the property" in addition to requiring a reduction in the number of buildings, 

was struck by the Committee. Id. 

The question to be addressed here is whether the Board's conditions appropriately 

address valid local concerns that outweigh the need for low and moderate income housing, or 

whether they go beyond properly addressing local concerns and constitute improper redesign of 

the project. Even when a board demonstrates a valid local concern, we examine the conditions 

imposed to ensure that they are supported by that local concern, and may modifY a condition that 

7760 CMR 56.05(8)(d) states, "[tJhe Board shall not issue any order or impose any condition that would 
cause the building or operation ofthe Project to be Uneconomic, including a requirement imposed by the 
Board on the Applicant .. ' 2. to reduce the number of units for reasons other than evidence of Local 
Concerns within the purview of the Board (see 760 CMR 56.05(4)(e) .... " 
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is not properly tailored to the local concern. For the reasons set out below, we find that several of 

the conditions are not credibly supported and constitute improper redesign of the project and 

must therefore be struck or modified. 

The Board argues that the 90-unit project is too dense, not consistent with the residential 

character of the neighborhood, damaging to the enviromnent, and will interfere with the privacy 

of abutters. It relies on testimony of its engineers, planner, architect and traffic witnesses, as well 

as its fire and police chiefs. For example, Cheryl Tougias, AlA, LEED AP, the architect witness 

for the Board, also stated that a 90-unit development is not consistent with the residential 

character of the neighborhood. Tr. III, 158. She believed limiting the development to 35 units 

would likely alleviate most if not all of the local concerns, including vehicle access, protection of 

the enviromnent, providing a design that is appropriate for the neighborhood and preserving open 

space. 8 Exh. 92, ~ 3. Police Chief John King testified generally that the density ofthe project 

"raises significant safety concerns regarding the ability of first responders and emergency 

personnel to quickly and expediently address issues concerning the health and safety ofthe 

residents and guests of the proposed development, and with respect to motor vehicle traffic 

circulation and pedestrian use." Exh. 96, ~ 7. 

HD/MW argues that its proposed development is not too dense and is safe. As it points 

out, the project site comprises 7.81 acres, including 1.93 acres of wetlands. Mr. Burke, the 

project engineer, testified that project density is 11.5 units per acre, or 15.2 units per buildable 

acre.9 Exhs. 86, ~~ 5, 8; 55; 56. The developer argues that this is over five times the amount of 

open space required by the Milton Zoning Bylaw, and the density is significantly less than at 

other, unsubsidized housing developments in Milton. Exhs. 3, § VLF.2; 59, p. 4. Mr. Burke 

8 HDIMW objected to the admission of Ms. Tougias' testimony on the ground that she lacked expertise 
for her opinions. Tr. III, 88. The presiding officer admitted her testimony de bene. In its brief, the 
developer renewed its argument that she had no expertise outside of architecture and argued that her 
testimony should be given no weight. HD/MW brief, p. 24 n.10. In addition to her experience as an 
architect, Ms. Tougias is a member of the Milton Planning Board. She testified that as an architect, she 
would coordinate the team for a project, including deciding on the consultants to include on the team, 
such as the civil engineer, landscape architect and others. Although we will not strike her testimony, we 
accord little or no weight to her opinions on technical issues within the expertise of the civil engineers, 
traffic engineers and wetlands specialists, which are outside her identified expertise as an architect. See 
Tr. III, 108-18. 

9 The Board's engineer, Mr. Turner, stated that the wetlands comprised 84,146 square feet. Exh. 91, ~ 8. 
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testified that Milton Landing has a density of26.5 units per acre (73 units on approximately 2.75 

acres). Exhs. 86, ~~ 5,8,11; 82, p. I. 

HDIMW also argues that the Board has failed to meet its burden with respect to the unit 

reduction and associated conditions that address the design of the proposed project. Mr. Burke 

stated that the developer's proposal was designed to conform to accepted engineering practices 

and is safe for future residents and the general community. Exh. 86, ~ 2. Kevin Hastings, PE, 

LEED AP, the developer's fire safety expert, testified that the project fully complies with the 

National Fire Safety Code. Exhs. 89, ~~ 3,6-9; 108, ~~ 2, II. Scott Morrison, PWS, RPSS, SE, 

an environmental and wetlands scientist, stated on behalf of the developer that the project design 

has been sited and includes measures to prevent negative impact on the wetland resource areas 

on the project site. Exhs. 88, ~ 6; 107, ~~ 2,7. Daniel Dulaski, PhD., PE, a civil engineer and 

associate professor at Northeastern, testified with respect to traffic safety that construction of the 

proposed project would not "significantly adversely impact the future inhabitants of the 

development or the general community." Exh. 87, ~ 4. Therefore, HD/MW argues that the Board 

has not met its burden with regard to these conditions and the denial of requested waivers. 

General or vague arguments alone regarding density and intensity are insufficient to 

warrant a reduction in a project size. Webster Street Green, LLC v. Needham, No. 2005-20, slip 

op. at 12 (Mass. Housing Appeals Comm. Sept. 18,2007); Princeton Development, Inc. v. 

Bedford, No. 2001-19, slip op. at 6 (Mass. Housing Appeals Comm. Sept. 20, 2005), and cases 

cited. Our decision have discussed the difference between issues of density and intensity: 

"Density involves determining the impact of the development on factors ranging from municipal 

services and traffic to aesthetics and overall livability of the surrounding neighborhood." 

Hastings Village, Inc. v. Wellesley, No. 1995-05, slip op. at 20 (Mass. Housing Appeals Comm. 

Jan. 8, 1998), ajf'd, Zoning Bd. of Appeals of Wellesley v. Housing Appeals Committee, 54 Mass. 

1113 (2002). "Density usually refers to a large area or neighborhood. It may be used to compare 

a proposed development to the neighborhood, often in the context of the impact of a large 

development on municipal services or overall aesthetics." Page Place Apartments, LLC v. 

Stoughton, No. 2004-08, slip op. at 13 (Mass. Housing Appeals Comm. Feb. 1,2005), citing 

Canton Housing Authority v. Canton, No. 1991-12, slip op. at 4 n.2 (Mass. Housing Appeals 

Comm. July 28,1993). In this context, the dispute primarily addresses the impact of the project 

on neighboring and abutting properties. 
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By contrast, intensity focuses within the site: 

Intensity involves the functioning of the housing on the particular site, which 
includes questions such as the adequacy of open space and recreational space, the 
functionality of common areas, the provisions made for the privacy of the tenants, 
the accessibility of the site to and from other parts of the neighborhood, and 
related factors which look to whether the number of units are too large not for the 
surrounding area but for the particular parcel of land. 

Id. at 15, citing Hastings Village, supra, No. 1995-05, slip op. at 26. "Intensity is used in 

discussing the adequacy of the proportion ofunbuilt to built space ... on a particular site." Id., 

citing Canton, supra, No. 1991-12, slip op. at 4 n.2. 

Thus, our discussion of the alleged specific impacts ofthe proposed project on emergency 

and general vehicle access, pedestrian safety, stormwater management and wetlands protection, 

will address issues ofthe intensity of the proposed use of the project site. However, general 

declarations of degradation of the environment, without more, cannot demonstrate a valid local 

concern. In addition to stating general concerns, the Board is obligated to show how local 

requirements and regulations support those concerns with respect to the project site, and how 

those concerns require either denials of waivers oflocal requirements or the imposition of 

conditions. Herring Brook Meadow, LLC v. Scituate, No. 2007-15, slip op. at 26 (Mass. Housing 

Appeals Comm. May 26, 2010), ajJ'd, Zoning Bd. of Appeals of Scituate v. Herring Brook 

Meadow, LLC, 84 Mass. App. Ct. 1132 (2014). 

B. Emergency Access and Fire Safety 

The Board imposed several conditions relating to fire safety and emergency access, 

which HDIMW has challenged: 1) 24-foot wide looped access driveway; 2) emergency access to 

buildings from access driveway; 3) location of elevators; and 4) fire hydrants. 

1. Looped Roadway 

Condition 28. Vehicular circulation shall be looped through the Site to facilitate the 
movement of emergency vehicles and trucks and eliminate the necessity for back-up 
movements in the parking areas and driveway access. 

The access driveway enters the site from Randolph A venue, crosses the wetlands and 

extends to the buildings and parking areas within the site, for a total length of 350 feet. Exh. 71, 

p. 1. HDIMW challenges conditions dictating that the access driveway be looped through the 

site. Relying on several witnesses, the Board argues that emergency vehicles will not be able to 

maneuver and tum around in the parking lots proposed on the site but would have to back up to 
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the entrance of the access driveway, causing delays for emergency vehicles to respond to 

emergencies offsite. Jeffrey Dirk, PE, PTOE, FITE, a professional engineer with expertise in 

traffic engineering, transportation planning and highway and roadway design, testified for the 

Board that with only a single access to the development, a temporary road blockage could occur. 

Exh. 90, ~ 14. Fire Chief Grant testified that Milton requires all developers to comply with the 

most recent edition of the Code of the National Fire Prevention Association, as amended by the 

Massachusetts Comprehensive Fire Safety Code lO and to obtain written approval of the fire 

department to ensure compliance with federal law, the state fire code and local regulations. Exh. 

94, ~ 21; Tr. I, 77-78. 

Both Fire Chief Grant and Maurice Pilette, PE, FSPE, CFPS, CET, a fire protection 

engineer, testified for the Board that there is inadequate turnaround space for fire apparatus, 

which would hinder maneuvering in an emergency, potentially damage parked and fire vehicles 

in the area, and cause "significant delay" in responding to a call at a different location. Exhs. 94, 

~ 17; 93, ~ 18. Chief Grant stated that the "proposed [90] unit development would not provide 

sufficient turnaround area for fire apparatus to turn around and drive back down the access road 

in a forward direction. A ladder would need to back down the access road and back into 

Randolph Avenue ... before making a turning movement." Exh. 94, ~ 20. He stated that ifthe 

fire department is on site, no one would be able to leave while fire apparatus is clogging the area. 

Tr. I, 90. He also testified that" ... as far as the parking lot goes, some of - especially in the upper 

end of it, you come into the lot, and you have to jog up to the left and then jog back. We are 

going to have significant egress problems." Tr. I, 66. When asked about the impact in an 

emergency if the rear parking lot is full, he further stated: 

In an emergency up there, depending on what it is, an engine is going to have to 
back down and come around a compound curve to the site beyond the smaller of 
the two buildings before it can turn around ... So for us to back out, we are going 
to have to come down, navigate two bends in that parking lot, back further down 
to the end of the smaller of the two buildings and turn around there. I would go 
beyond that to say that if we have to put the ladder truck up into the site that the 
ladder truck is going to have to back all the way to the street. 

10 During the hearing the witnesses frequently referred to the legal requirement as based upon the fire 
code issued by the National Fire Protection Association (NFPA-l). The Massachusetts Comprehensive 
Fire Safety Code, promulgated as 527 CMR 1.00, has modified the NFPA-l and is the applicable fire 
safety code for the purposes here. This regulation specifically states, "NFP A-I 2015 edition is modified, 
on a Chapter by Chapter basis, as follows .... " 527 CMR 1.05. Exhs. 94, ~ 21; 93, ~ 7; Tr. I, 97-98. 
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Tr. I, 67-68. 

The Board argues that this issue supports the reduction in project size, and that the looped 

road is necessitated by public safety concerns. Fire" Chief Grant went on to state that a 35-unit 

development would allow all fire apparatus to execute a turnaround maneuver at the site of the 

project. Exh. 94, ~ 20. Mr. Dirk testified that a looped roadway is consistent with applicable 

standards since the development will have only one means of access and has challenging 

topography for the site layout. He stated that emergency vehicles risk being blocked by an 

accident, utility break, fallen tree or pole, or pavement repairs. He testified that a looped 

roadway will facilitate emergency movement throughout the site and is supported by the Institute 

of Transportation Engineers (ITE) Neighborhood Street Design Guidelines. Exhs. 90, ~~ 14-15; 

112; 71. Scott Turner, PE, AICP, LEED AP ND, a professional engineer, testified on behalf of 

the Board in support of the looped roadway as reasonable to insure safe and efficient movement 

of emergency vehicles through the development. He stated looped systems are required in many 

other municipalities and will "facilitate the health and safety of the Project's occupants while 

driving or walking within the site" and allow for easier access for emergency vehicles. Exh. 91, 

~ 22. Police Chief King testified generally that the looped roadway would address the safety 

concerns he expressed regarding the ability of first responders and emergency personnel to 

quickly and expediently address issues of health and safety, and motor vehicle traffic circulation 

and pedestrian use. Exh. 96, ~ 7. The Board argues that the Committee has previously allowed a 

condition requiring an additional turnout on the ground that it was warranted by concerns raised 

by the fire chief. See Cozy Hearth Community Corporation v. Edgartown, No. 2006-09, slip op. 

at 18 (Mass. Housing Appeals Comm. Apr. 14,2008). 

The developer argues that the Board has not demonstrated a valid local concern 

supporting its contention that a looped roadway is necessary to facilitate movement of 

emergency vehicles throughout the site, arguing that the Board did not identify a local, state or 

federal requirement for one. HD/MW points out that neither Fire Chief Grant nor Mr. Pilette 

testified in support of a looped access drive. Exhs. 93; 94. The developer also points out that 

neither Mr. Turner nor Mr. Pilette suggested during their peer review of the project that a looped 

roadway was necessary. Exhs. 57, 75. 

Mr. Hastings, the developer's fire safety expert, testified that the access road complies 

with the Massachusetts Fire Comprehensive Fire Safety Code, 527 CMR 1.00, and that these 
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regulations do not require a looped roadway. He also stated that the emergency access plans 

provide for emergency vehicles to safely access the site and turn around. Exhs. 89, ~~ 3-4,7; 67. 

Mr. Burke testified that the access drive and traffic pattern have been designed in accordance 

with accepted engineering principles, and agreed with Mr. Hastings that a looped roadway is not 

required by the fire safety code. Exhs. 86, ~ 13; 60. Dr. Dulaski, the developer's traffic expert, 

testified that traffic impacts from construction of the proposed project would not "significantly 

adversely impact the future inhabitants of the development or the general community." Exh. 87, 

~ 4. He also stated that the developer's emergency access plans demonstrate compliance with the 

flIe code requirement for provisions to allow fire vehicles to turn around on dead end roads more 

than 150 feet long. Exhs. 1 08, ~ 8; 60; 89, ~ 7; Tr. I, 82. 

HDIMW argues that this evidence, and the lack of support for a looped road by the Fire 

Chief Grant and Mr. Pilette undercuts the police chiefs recommendation for a looped roadway 

because fire vehicles are larger than police vehicles. Exh. 96, ~~ 14, 16; Tr. I, 82, 112-13. Dr. 

Dulaski testified that a looped roadway was not needed for the project and has no relationship to 

site access. He stated that, regardless of the number of units, vehicles will travel over the same 

24-foot wide driveway, even if there is a looped roadway. Exh. 106, ~~ 16-17; Tr. IV, 147. Mr. 

Hastings pointed out that Milton Landing, another property in Milton, has one point' of access, no 

looped roadway and no fire truck access to two sides of the building. Exhs. 1 08, ~ 10, 108-A. 

Under the state fire protection code, "[fJire department access roads shall have an 

unobstructed width of not less than 20 ft. (6.1 m.) .... " 527 CMR 1.05, § 18.2.3.4.1.1. The 

regulation also provides, "[t]he minimum inside turning radius of a fire department access road 

shall be 25 feet. The AHJ shall have the ability to increase the minimum inside turning radius to 

accommodate the AHJ's apparatus." 527 CMR 1.05, § 18.2.3.4.3.1. The Milton fire chief is the 

"authority having jurisdiction" (AHJ) with the authority to determine whether the turning radius 

for the project will accommodate the fire vehicles. I I See Exh. 93, ~ 16; Tr. I, 73, 100. Although 

Mr. Dirk testified that the ITE and the NFPA-l recommend two means of access for safety 

reasons in circumstances where there will be queuing of vehicles exiting a development, 

testimony shows vehicle queuing should not be significant. See note 14. Moreover, the Board 

11 The NFPA-I provides that "[d]ead-end fire department access roads in excess of 150 ft. (46 m) in 
length shall be provided with approved provisions for the fire apparatus to turn around." Exhs. 93, ~ 8; 
93-2. 
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has cited to no local or state requirement for a looped roadway. Exh. 90, ~ 13. We agree that it is 

a safety concern that emergency vehicles be able to maneuver within the development site. 

However, the Board has not satisfied its burden that a requirement of a looped roadway for this 

development is supported by a valid local concern, as long as the project provides a sufficient 

turning radius for large emergency vehicles to tum around within the development, as required 

by the fire code. Its requirement for a looped roadway constitutes an improper redesign of the 

project. See Pyburn, supra, No. 2002-23, slip op. at 14. Condition 28 is struck and requirements 

for a looped roadway in other conditions are also struck. 

The state fire code requires the developer to have a safe turning radius for emergency 

vehicles within the site. Since the Committee may not waive state requirements, the developer 

must comply with this requirement. However, although the state fire' code gives the fire chief the 

authority to make determinations, we have previously noted in Sugarbush Meadow, LLC v, 

Sunderland, No. 2008-02, slip op. at. 9 (Mass. Housing Appeals Comm. June 21, 2010), that the 

determinations made by the fire chief are actions of a local official and hence subject to 

determination by the Board and the Committee: 

[I]t is precisely because the State Building Code grants the fire chief broad 
discretion that his recommendation here is subject to review. The developer is not 
seeking waiver of any specific provision of the uniform state building code, 
Rather, it challenges the judgment of the fire chief, who is a local official ... 
having supervision of the construction of buildings .... G.L. c. 40B, § 20. As such, 
his approval, as one who would otherwise act with respect to [the comprehensive 
permit] application, is within the jurisdiction, initially, of the Board and, on 
appeal, of this Committee. G.L. c. 40B, § 21. 

Id. (Internal quotations omitted). The Supreme Judicial Court affirmed this ruling in Sunderland 

Zoning Bd. of Appeals v. Sugarbush Meadow, LLC, 464 Mass. 166 (2013) stating that "a fire 

chief does not have unbridled discretion effectively to deny a comprehensive permit by refusing 

to approve fire construction documents .... " Id. at 182. It also noted that with respect to 

comprehensive permit applications, "the fire chief is a 'local board or official who would 

otherwise act with respect to such application,' and the board [or the Committee] in reviewing 

such application has the 'same power to issue ... approvals' as the fire chief. G.L. c. 40B, § 21." 

Id. at 183. 

Therefore, we shall require the developer to include in its project and show on revised 

plans a vehicle turnaround location that meets the turning radius specifications for the Town's 
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largest emergency vehicle when exterior parking spaces are completely occupied. This will allow 

the fIre chief, in the exercise of reasonable judgment, to increase the minimum turning radius to 

accommodate the municipality's emergency vehicles consistent with the state requirements while 

addressing the local safety concern. 

2. Emergency Access to Buildings 

The Board argues that the project does not comply with the state fIre prevention 

requirement for emergency vehicle access to all sides of a building. The state regulation requires 

that where, as here, the buildings will have an automatic sprinkler system, fIre department access 

roads shall be provided such that any portion of the facility or any portion of an exterior wall of 

the fIrst story of the building is located not more than 250 feet from fire department access roads 

as measured by an approved route around the exterior of a building or facility. 527 CMR 1.05, 

§ 18.2.3.2.2.1; Exhs. 93-2; 94, ~~ 9-10; Tr. I, 100. Fire Chief Grant expressed concern that the 

90-unit project did not comply with this requirement of the state fIre code. Exhs. 74; 94, ~~ 10-

13; Tr. I, 65, 66, 70-72. 

Chief Grant stated that there was inadequate room for fIre apparatus to fIght a fIre in the 

rear of the larger building, potentially causing access and egress issues because the fIre 

department responds to box alarms with a total of 4 vehicles - two engines, a ladder truck and a 

command vehicle. Exh. 94, ~~ 7-13. In response to the fIre chiefs concern about meeting the 

250-foot distance requirement, HDIMW proposed to add an exterior stairway attached to a 

portion of the rear of the larger building to provide additional access to the rear of that building. 

Exhs. 89, ~ 8; 89-2. Chief Grant testifIed that this was not adequate because "it would be poor 

frrefIghting strategy to predetermine apparatus placement for a structure such as this," that a 

"determination would be made based on a size up of the building to locate the size and extent of 

a fIre," and the "preferred location of apparatus would be as close to the point of entry as 
" 

possible." Exhs. 94, ~ 13. He also stated that having one of the locations identifIed on the plan 

shown on -an uphill slope of the access road may be unacceptable because "fIre operations may 

restrict access oflater arriving emergency vehicles" and [i]n a fIre emergency the access road 

should be kept clear.,,12 Exh. 94, ~ 13. Mr. Pilette agreed with Fire Chief Grant. Exh. 93, ~ 14. 

12 On cross examination, Chief Grant acknowledged that during the March 31, 2015 hearing before the 
Board he had stated that "even with the outdoor parking lot substantially fIlled with parked cars that it 
would not in any way inhibit the fire apparatus from accessing the buildings or from extricating people 
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In response to Chief Grant's testimony, Mr. Hastings testified that if there was access 

within 250 feet, for any building and fire event the fire department could still choose its preferred 

location to position vehicles, whether or not within 250 feet. Exh. 108, ~ 5. This seems to be a 

reasonable solution. 

The proposed exterior stairs appear to facilitate some access from the roadway consistent 

with the 250-foot requirement. Exhs. 59, p. 5; 60; 86-2; Tr. IV, 33-37. However, we are 

concerned that locating multiple large fire vehicles on the access drive for a period of time for 

firefighting increases the risk of blockage of the access driveway. Therefore, by condition, we 

will require the developer to provide a paved area for placement of fire vehicles during an 

emergency approach on the southerly size of Building 2, as either a parking area or access 

driveway sufficiently wider than 24 feet wide to accommodate the largest of the fire 

department's vehicles. 

3. Fire Hydrants 

Condition 32. The buildings shall be fully sprinklered. Fire hydrants shall be placed at the 
discretion of the Fire Chief. 

The parties agree that the buildings will be fully sprinklered. HD/MW's disagreement 

with this condition is with the fire chief s discretion in placement of fire hydrants. It requests 

Condition 32 to be modified to state: "The buildings shall be fully sprinklered and the project site 

shall contain two fire hydrants as previously agreed between HDIMW and the Fire Chief." Citing 

testimony of Mr. Burke, HD/MW argues that Chief Grant previously agreed two fire hydrants is 

the appropriate number. HDIMW brief, p. 30 n.15; Exh. I 05, ~ 31. Mr. Hastings testified that 

the Milton fire chief may riot impose requirements that conflict with the state fue safety code. Tr. 

II, 155. 

from these buildings" and that "even with the parked cars that the fire department would be able to put its 
equipment where it needed to put it." Tr. I, 57-58. He was asked on cross-examination whether he had 
previously testified that the parking lot situation was something he had seen in other locations in Milton 
and that HDIMW should not be penalized for it. Upon having his recollection refreshed, he stated: "[t]o 
the extent that the set of the plans I was working off of at the time, yes." Tr. I, 62-63. He also 
acknowledged that there are other buildings in Milton where fire trucks do not have direct access to all 
four sides of a building. Tr. I, 69. However, on redirect, he sought to explain the discrepancy between his 
statements, testifYing "I was off in my distances around the building ... I was off on topography. So, 
although we do have good access to three sides of the building, as t see it, we do have a significant 
problem in the rear of the building. We have topographical problems back there." Tr. I, 65-68. 
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Fire Chief Grant testified that Milton requires developers to seek his approval when 

placing fire hydrants, both for subsidized and unsubsidized housing. He testified that this is 

consistent with Fire Safety Code § 18.1.3.2, which states that "[p]lans and specifications for fire 

hydrant systems shall be submitted to the fire department for review and approval prior to 

construction."l3 Exhs. 94, ~ 22; 93-2. 

The Board argues that since this condition is consistent with state law, it must be allowed. 

Nevertheless, as we noted above, fire hydrant specification decisions by the fire chief are actions 

in his role as a local official. In response to the developer's testimony that two fire hydrants 

were agreed upon by Chief Grant, the Board has given no other number of fire hydrants that 

should be required. Therefore, the evidence in the record supports a requirement of two 

hydrants, and the Board has not supported further discretion in the number of hydrants by the fire 

chief. We will modifY Condition 32 to provide that there will be two fire hydrants, whose 

placement shall be determined by the fire chief, who shall exercise reasonable judgment. See 

Sugarbush, supra, No. 2008-02, slip op. at. 9; Roger LeBlanc v. Amesbury, No. 2006-08, App. at 

23 (Mass. Housing Appeals Comm. Sept. 27, 2017 Ruling) (LeBlanc II). 

4. Elevators 

Condition 22. The design shall insure that no dwelling unit is located more than one hundred feet 
from an elevator. 

The Board argues that Condition 22, requiring no dwelling unit to be located more than 

100 feet from an elevator, is supported by public safety concerns. Police Chief King testified 

that with only one elevator in each building, if that elevator is not working, emergency medical 

transport would require the stairs. He also stated that because the floors on the larger building are 

approximately 300 feet long, the condition "is sound from a public safety and public health 

perspective. Every second saved in a medical emergency could be a matter oflife and death." 

Exh. 96, ~~ 17, 19; Tr. I, 124-26. Ms. Tougias stated that elevators should be placed within a 

reasonable distance to all units for safe, easy and quick emergency access and egress and 

testified that, to her knowledge, no other residential building in Milton of this scale and type has 

only one elevator located at one end of a 300-foot hallway. Exh. 92, ~ 16. 

The developer argues that the Board has raised only vague statements that do not support 

a valid safety concern for this requirement. Mr. Hastings, its fire safety expert, testified that this 

13 This provision is located in NFPA-1. Exh. 93-2. See 527 CMR 1.05. 
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condition is not supported by any provision of the state building code, fire code, Massachusetts 

Architectural Access Board regulations or ADA standards regulating the maximum travel 

distance allowed from a dwelling unit to an elevator, and the Board has offered no information to 

the contrary and no citation to any local requirement supporting this condition. Exh. 108, '\[9; 

Tr.I,I13-14. 

We agree with the developer that the Board has not demonstrated a valid local concern, 

for this condition that outweighs the need for affordable housing. It is therefore struck. 

C. Traffic Safety for Vehicles and Pedestrians 

The Board included a number of conditions relating to general traffic safety. Certain 

conditions relate to safety with regard to traffic outside the project site, and others relate to 

internal traffic. These conditions, other than the looped roadway addressed above, include the 

following requirements: 1) a right turning lane from the development to Randolph Avenue; 2) a 

pedestrian and vehicle waiting area on Randolph Avenue or near the exit from the development 

for individuals waiting for school buses; and 3) a minimum of five-foot sidewalks on both sides 

of the entrance driveway, rather than the single four-foot sidewalk proposed .. 

1. Right Hand Turning Lane 

Condition 29. A right-hand turning lane shall be provided at the exit on Randolph 
Avenue. The Applicant shall impose a right-turn only restriction between Monday 
through Friday during the morning peak commuting hours. 

HD/MW objects to the Board's requirement of a right turning lane; it has agreed to 

establish a prohibition on left hand turns out ofthe development onto Randolph Avenue (State 

Route 28) during morning peak weekday commuting hours; therefore, this is not at issue. See 

Exhs. 87, '\[6; 106, '\[13. 

The Board's primary arguments for the requirement for a right hand turning land are 

provided by its traffic engineer, Mr. Dirk, who stated that the right tum restriction would 

minimize the queuing during morning commuting hours, and during other times the right tum 

lane would allow traffic turning right to bypass the left turning traffic. 14 Exh. 90, '\['\[16-18. Police 

14 Although Mr. Dirk testified that reducing the number of units would alleviate the queuing at the 
entrance to the project, due to reduced traffic volume generated by a smaller project, Exh. 90, '\[17, in his 
peer review of the TIAS, he noted the analysis results indicated the proposed project would have minimal 
impact on motorist delays and vehicle queuing. Exh. 57, p. 8. The police chief stated that a reduction in 
units would permit safer access to and from the site. Exh. 96, '\[16. Noting that Police Chief King was not 
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Chief King also supported the right turning lane, because there is no traffic light at this location. 

Exh. 96, ~ 9. 

The developer argues that the Board has not demonstrated a valid local concern with this 

condition; instead this requirement will create a more hazardous situation for vehicles exiting the 

site and for those traveling on Randolph Avenue. It also argues that widening the access drive 

would require it to be wider than permitted by Milton bylaws. Exh. 106, ~ 10. 

HD/MW relies on its traffic expert, Dr. Dulaski, who stated that the additional lane would 

increase the danger of exiting the development because when left turns were prohibited, two 

right turning lanes would result in two drivers simultaneously attempting to turn right onto 

Randolph Avenue resulting in the obstruction of sight lines and potential crashes. He also stated 

it would likely create driver confusion, as a driver might interpret the right turn lane to mean left 

turns could be made from the left lane. Dr. Dulaski also stated that, based on his traffic study, the 

right hand turning lane is unnecessary. Exhs. 106, ~~ 12-13; 87, ~ 6. 

We frod credible Dr. Dulaski' s testimony that sight lines were found to be adequate for 

drivers entering Randolph Avenue from the development, as well as for drivers entering the 

development from Randolph Avenue. He also stated that the trip generation figures showed that 

the expected trips from the proposed 90 unit development would not adversely impact the traffic 

on Randolph Avenue.!S Exh. 106, ~~ 6-7. We accept his testimony that a right hand turning lane 

would create more safety concerns than it would solve. We also note Mr. Dirk's peer review 

comments that queuing would be minimally affected by the proposed project. See note 14. We 

do not find the Board has demonstrated a valid local safety concern that supports the 

requirement, and will require it to remove the first sentence ofthis condition as requested by 

HDIMW.!6 HD/MW brief, Exh. 1, ~ 6. 

a traffic or transportation engineer and had not perfonned a traffic impact study of the project as proposed 
or as conditioned, the developer argues that this testimony was undercut by Dr. Dulaski and his Traffic 
Impact and Access Study (TIAS), as well as Mr. Dirk's peer reviews of Dr. Dulaski's findings. Tr. I, !o2-
03. 

15 We also [md credible his testimony, based on his TIAS that there is no transportation related safety 
need for reducing the number of units from 90 to 35. Exhs. 106, -,r-,r 4-9; 87, -,r-,r 3-5. 

16 Dr. Dulaski also testified that the crash rates for the intersections surrounding the proposed 
development were significantly below state and district crash rates and a warrant study he conducted to 
detennine whether a traffic signal is needed for the 90-unit development showed no traffic signal was 
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2. Sidewalk on Access Drive and Parking Areas 

Condition 30. Sidewalks on the Site shall be widened to five feet and shall be provided 
on both sides of the driveway access. Curbing shall be low. The roadway itself shall be 
not less than twenty-four feet wide. 

The developer's proposed access driveway is 24 feet wide, the maximum permitted in the 

Town's zoning bylaws, and therefore complies with this condition. Exhs. 3, § VII.F.5; 59, p. 4; 

106, 'If 10. HD/MW seeks removal of the requirement for a sidewalk five feet wide and on both 

sides of the access driveway. The developer also seeks the grant of a waiver of § VILF.4 of the 

zoning bylaws, which requires sidewalks for pedestrian traffic in parking areas. 

The Board argues that the development is not pedestrian friendly because pedestrians 

must cross the driveway to reach a four-foot sidewalk on only one side and the sidewalk is not 

adequate for accommodating parents and children waiting for a bus. It argues that reducing the 

project from 90 to 35 units would alleviate this issue, although it does not explain why such a 

large reduction would be necessary. Mr. Dirk testified that five foot sidewalks with low curbings 

on both sides of the driveway would be consistent with guidelines by the ITE for a residential 

street serving between 2.1 and 6.0 units per gross acre. Exh. 90, 'If 20. Mr. Turner testified that 

five-foot sidewalks are "common and provide for better pedestrian access." Exh. 91, 'If 23. Police 

Chief King expressed concern that having access to the recreational area through the parking area 

would present a safety concern for the public and parents and children. Exh. 96, 'If 12. 

HDIMW argues that the Town bylaws do not require five-foot minimum sidewalks and 

do not require sidewalks to be on both sides of a driveway. 17 Dr. Dulaski stated that the 

crosswalks and sidewalks in the development did not pose safety risks to persons, including 

children accessing the recreational area. He also stated that the four-foot sidewalk width 

complies with the Americans with Disabilities Act and the Massachusetts Architectural Access 

Board regulations. Exh. 106, 'If 15. See Tr. II, 127-28, 173; Exh. 57, p. 10. Mr. Burke testified 

that there are market rate developments in Milton that do not have sidewalks on both sides of 

access driveways. Exh. 86, 'If 14. 

warranted. Exhs. 50, pp. 14-15,31; 106, 'If'lf 5, 8. The developer argiles that Mr. Dirk reviewed the TIAS 
and its conclusions and agreed with them. Exhs. 57; 90; 106, 'If'\[ 4-5. 

17 It also contends that this requirement would increase the permanent alteration of the wetlands by more 
than 700 square feet which would have an adverse environmental impact on the site and trigger a review 
under the Massachusetts Environmental Protection Act (MEPA). See § VI, infra. 
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The Board has not shown a valid local concern that supports its requirement to either 

construct a second sidewalk on the opposite side of the access drive or to widen the sidewalk for 

the development. Nor has it shown by evidence or argument a valid local concern that supports 

the requirement of additional sidewalks in the vicinity of the parking area. Accordingly, this 

condition is struck, and § VILFA of the zoning bylaw is waived to the extent necessary to 

construct the plans as conditioned by this decision. 

3. Pick-up and Drop-Off Area 

Condition 31. The Applicant shall provide a vehicle and pedestrian waiting area on 
Randolph Avenue or at the Site entrance for the pick-up and delivery of school children. 

HD/MW argues that the Board has not demonstrated a basis for requiring this waiting 

area. Nevertheless, it proposes to modifY this condition to read: "HDIMW shall provide a 

pedestrian waiting area at the site entrance for pick-up and delivery of school chlldren." 

HD/MW brief, Exh. 1, p. 
School buses do not pick up or drop off students on private property; therefore 

schoolchildren will be picked up from the development on Randolph Avenue. Exh. 99, ~ 7. The 

Board's traffic engineer, Mr. Dirk, testified that this condition is required so that school children 

would not have to get on and off the bus in a vehlcle traveled way on the access drive or 

alongside Randolph Avenue (Route 28). He suggested this area could be "a widened sidewalk 

area along the driveway at the entrance to the Project." Exh. 90, ~ 23. He also stated a separate 

vehlcle waiting area along the driveway or off Randolph Avenue is necessary to avoid inhlbiting 

traffic entering and exiting the development. Police Chlef King and Mr. Turner testified that this 

condition was necessary to protect children and parents at pickUp and discharge. Chlef King also 

expressed concern about the walking distance from the buildings to Randolph Avenue for parents 

and chlldren, stating that vehicles waiting for the bus would result in traffic delays with long 

lines ofvehlcles. Exhs. 91, ~ 24; 96, ~ 10 . 

. Dr. Dulaski testified that creation of a vehlcular waiting area on Randolph A venue could 

lead to blockages on Randolph Avenue with drivers pulling out of the site and immediately 

pulling into the waiting area. He stated there was no need for a vehicular waiting area along the 

access driveway withln the development, because drop-offs would take seconds and would not 

interfere with traffic. Exh. 1 06, ~ 14. He also testified that since most motor vehlcles are 7 feet 

wide and the access drive is 24 feet wide, adequate width exists for two vehicles to pass a 
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stopped vehicle. Exh. 1 06, ~ 14. The developer argues, therefore, that there is no need for a 

vehicular waiting area and the pedestrian area it is willing to construct is sufficient. 

On the record before us, the Board has not demonstrated a valid local concern that 

outweighs the need for affordable housing with regard to a vehicular waiting area. With regard 

to the pedestrian area, the developer shall provide a widened paved area along the access 

driveway next to the sidewalk. HD/MW's suggestion shall be modified consistent with this 

requirement. 

D. Stormwater Management and Wetlands Protection 

1. Under Building Stormwater System 

Condition 11. The Applicant shall comply with the requirements of Milton's Rules for 
Comprehensive Permits, including that the Project comply with the Mass. Stormwater Handbook, 
including the requirement that any proposed stormwater facility not be located beneath any site 
building and is at least 20 feet away from any building slab or footing. 

Condition 34. No section of the stormwater system shall be located under the buildings or located 
within 20 feet of the foundation of a building. 

HDIMW proposes to include a portion of its infiltration system under the garages in the 

two buildings. The Board imposed Condition 11 to preclude this infiltration system, arguing that 

the ban is supported by health, safety and environmental concerns. 18 Mr. Turner testified that 

Condition 11 is consistent with the Massachusetts Stormwater Management Guidelines in the 

Massachusetts Stormwater Handbook, and referenced the Board's "Rules and Regulations for 

Comprehensive Permit Applications pursuant to M.G.L. c. 40B, §§ 20-23."19 Exhs. 6; 10; 91, 

~~ 17-18. He testified that the Handbook's site design criteria for infiltration trenches require that 

stormwater infiltration trenches must be a minimum of 20 feet from any building foundations 

including slab foundations without basements. He also stated that the setback is required to 

prevent stormwater from possibly undermining nearby building foundations or causing leaking 

into a building, and that placing stormwater infiltration systems beneath the buildings creates 

logistical issues for cleaning, inspection, maintenance and repairs. He stated he had never 

18 Condition 34 is redundant and therefore unnecessary. It is struck from the permit. We note that the 
Board incorporated its arguments related to Condition II to support Condition 34. Board brief, p. 54. 

19 These local comprehensive permit regulations provide, "[ilf the proposed project exceeds four (4) 
house lots, or dwelling units, or exceeds one acre of construction area, the project shall conform to the 
Massachusetts Stormwater Policy Manual." Exh. 6, § 5.DD(n). 
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designed or endorsed a stormwater infiltration facility beneath buildings in a suburban 

development. Exhs. 91, ~~ 17-18; 91-E, p. 97; 91-F, p. 32. 

HD/MW argues that the portion of the infiltration system below the garages in the two 

buildings does not pose a health, safety or environmental risk. It also points out that Mr. Turner's 

peer review acknowledged that the project complies with the 10 standards in the Massachusetts 

Stormwater Handbook. Exh. 75, pp. 22-26. Mr. Burke testified that the sole purpose of the under 

building infiltration systems is to recharge roof generated stormwater; that the systems are 

located below parking areas, not adjacent to or below living space; and due to their location, 

there is no possibility the collected stormwater could leak into the building's living space or 

impact the foundations of the proposed buildings, or even abutters' buildings. He also stated that 

under building infiltration systems are routinely utilized by engineers and he has designed such 

systems for both urban and suburban areas. Exh. 1 OS, ~~ 9-11. HDIMW argues that Mr. 

Turner's peer review did not indicate the under building stormwater system proposal would 

violate any local or state regulations or the Handbook, and that his only concern during peer 

review related to maintenance access and related concerns. HD/MW argues that it has addressed 

these concerns by submitting an operations manual that Mr. Turner peer reviewed. Exhs. 61-62; 

75; 105, ~ 10; Tr. II, 171. It argues that Mr. Turner's change in view in his pre-filed testimony is 

therefore not credible, and no health or safety basis exists for Conditions 11 and 34. 

In requiring a setback for the infiltration system, the Board relies specifically in the 

language of the condition on its comprehensive permit regulations applicable only to 

comprehensive permit developments exceeding four uuits, not all comparable market rate 

construction projects in Milton. The Board has not demonstrated that the Stormwater Handbook 

requires the setback specified in this circumstance, and the record does not support a valid local 

concern for the requirement. And Mr. Turner's previous acceptance of the developer's response 

to concerns raised about the underbuilding infiltration system supports our determination that the 

Board has not shown a valid local concern with regard to this condition.2o Exh. 75, p. 19. 

Conditions 11 and 34 are therefore struck. 

20 If this infiltration system were subject to the state Wetlands Protection Act, the developer would be 
required to comply with the requirements of the statute and its implementing regulations. 
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2. Snow Storage 

Condition 12. No snow from the Site shall be deposited into any wetland resource area on the Site. 
Applicant shall make adequate provisions for snow to be removed and transported offsite as 
necessary and shall store snow on the Site in a manner that avoids impacts on neighboring 
properties. In particular, the snow storage area proximate to the Carlin property at 11 Reed Street, 
Milton shall be relocated so as not to drain on or be visible from the Carlin property. 

Condition 39. All snow storage areas shall be located outside the 100 foot buffer zone. 

With respect to Condition 12, the dispute addressed by the developer and the Carlins 

related to the proposed snow storage area near the Carlin property. HDIMW has agreed to 

eliminate the snow storage area originally planned to be near the Carlin property. Exhs. 105, 

~ 29; 59, pp. 4-5; Tr. IV, 105. In their brief, the Carlins acknowledge the developer's position. 

The developer now proposes that Condition 12 be modified to state: "The snow storage 

area located closest to the Carlin property line shall be eliminated. The snow storage area 

downgradient from the Carlins adjacent to the Bautista lot shall not be eliminated. HD/MW shall 

make adequate provision for snow to be removed and transported offsite as necessary." HD/MW 

brief, Exh. 1, ~ 3. 

Mr. Turner testified that Condition 12 is reasonable and necessary to avoid degradation of 

wetlands and damage to abutting property, noting that snow storage on densely developed sites is 

difficult because there are limited opportunities for significant snow storage. He stated that 

reducing the site development footprint will reduce the amount of snow that would need to be 

stored, while increasing the amount of area available to store snow. Exh. 91, ~ 19. 

The Board argues that Condition 39 is supported by environmental and property 

protection concerns. Mr. Turner testified that it is common to require snow storage areas to be 

located away from wetlands resources, and referred to DEP Snow Disposal Guidance, which 

recommends storing snow on upland areas away from water resources and drinking water wells 

because of the amount of pollutants that accumulate in cleared snow. Since the DEP guidance 

allows a buffer zone of 50 feet in emergency declarations, Mr. Turner suggested a greater 

setback should therefore exist for nonemergencies. Exhs. 91, ~ 28; 91-G, p 2. The Carlins 

support this condition. 

Mr. Burke stated, however, that the guidance cited by Mr. Turner applies to private 

businesses and municipalities that dispose of snow. He and HD/MW's wetland scientist, Mr. 

Morrison, testified generally that there would be no negative impact from the project on the 

wetlands or the health and safety of occupants or neighboring properties. Mr. Morrison testified 
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that the locations of snow storage have been sited and include construction erosion control 

measures to prevent negative impacts on wetland resource areas. Exhs. 88, ~ 6; 105, ~ 29; 107, 

~7. 

The Board did not identify which locations proposed by the developer would be within 

the 100 foot limit, or how they were particularly an area of risk. Therefore, the Board has not 

established a local concern that outweighs the need for affordable housing with regard to the 

siting proposed by the developer for snow storage, now that it has agreed to eliminate the snow 

storage closest to the Carlin property. The proposed modification of Condition 12 by HDIMW, 

however, does not address the requirement to protect wetlands. Therefore, we will modify the 

condition, retaining the first sentence of the condition and replacing the last sentence with the 

final two sentences ofHDIMW's proposed language. Condition 39 is hereby struck. 

3. Activity in Wetland or Non-Disturbance Zone 

Condition 10. (a). No building construction activity shall occur within any wetland area or 
within the 25-foot non-disturbance zone created by the Milton Bylaw, Chapter 15; (b) buildings 
shall not be erected within any wetland area or within the 25-foot non-disturbance zone created by 
the Milton Wetland Bylaw, Chapter 15; .... 

Activity within Wetlands or Non-Disturbance Zone. The parties have raised several 

issues relating to Condition I O(a): the non-disturbance zone, and lack of a waiver for the work to 

construct the access driveway, stormwater runoff effects on the Carlin property from upgradient 

properties, and wetlands inundation from the management of flow under the access driveway 

crossing of the wetland. The Board argues that this condition is necessary to prevent damage to 

environmentally sensitive areas abutting both sides of the wetland and the bridge and to protect 

abutting Town owned and private property. 

The Board argues that purpose of the 25-foot non-disturbance zone is generally to 

"preserve the quality of certain wetland resources and serve the interests protected by this 

Bylaw," and the zone was "established to create a boundary or buffer between the activity 

proposed and the resource area to be protected." Exh. 4, § XI. It relies on testimony of Mr. 

Kiernan, Conservation Commission Chairman, that the project will negatively affect the 

wetlands on the site. Exh. 98, ~ 5. Specifically he stated that the non-disturbance zone would be 

clear cut for construction purposes.21 Tr. I, 40. The Board argues that the requirement for the 

21 The Board's reference in its brief to a MassHousing website identifying buffer zones in other 
municipalities is disregarded, as that information was not admitted into the record of this proceeding. In 
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buffer zone can be waived only ifthe granting the waiver "will not have a significant adverse 

impact on the interests protected by this Bylaw." Exh. 4, § Xr( d). Mr. Turner testified that 

Condition 10 provides a reasonable level of protection for the state's wetlands resources and 

downstream abutters. Exh. 91, 'If 16. See Exhs. 2, 6,10. HD/MW argues that there will be no 

negative effect on the wetlands, citing the testimony of its_wetlands expert, Mr. Morrison. Exh. 
" 

88, 'If 6; 107, 'If 2. 

Neither the Board nor HD/MW has identified any aspects of the proposed development 

that would conflict with this local requirement, other than the wetland crossing. The Carlins 

acknowledge that some disturbance of the wetlands and the buffer zone must necessarily occur to 

construct the project, and state they do not object to a waiver of the wetlands regulations for this 

specific purpose. Their concern is that there be no more disturbance than necessary to construct 

the project. They argue instead that the developer's plans do not accurately depict the actual area 

to be impacted by the proposed wetland crossing. 

Given the Board's approval of the access driveway crossing the wetlands, its denial of the 

waiver of Chapter 15 is unsupported by a valid local concern. To the extent it argues the 

developer must undertake a special permit review before construction, it mistakes the purpose of 

the comprehensive permit to subsume all other local permits. The hearing before the Board 

replaced any special permit process that would have been required before the Conservation 

Commission. See Exh. 98, 'If'lf 13-15. As we discussed in § III.C, supra, regarding the economic 

impact of this condition, Condition 10(a) will be modified consistent with the other provisions of 

the comprehensive permit, specifically to allow building construction activity in the wetlands 

and the non-disturbance zone to the extent necessary to construct and maintain the access 

driveway and wetland replication area. Similarly, Chapter 15 and § rV.B shall be waived to the 

same extent. 

Condition 38. The Applicant shall provide a hydrological study confirming that the size of the 
culvert located under the driveway access is adequate for the anticipated water flow without 
increasing the potential for off-site flooding of abutting properties. 

Hydrological Study. There is no disagreement that the culvert in the wetlands under the 

access driveway must be correctly sized to ensure there will not be an obstruction to water 

flowing through the system, including during higher intensity storms. Mr. Turner testified that 

any event, the existence of buffer zones in other municipalities does not determine whether maintaining 
the buffer zone is supported by a valid local concern in this circumstance. Board brief, p. 32. 
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Milton's subdivision regulations require culverts to be designed for the 100-year stonn event. He 

stated that "a properly sized culvert beneath the access driveway is necessary to ensure that the 

hydrology of the wetlands system is not significantly altered" by the pennanent impact of the 

wetlands crossing. Otherwise, water flow will be obstructed, particularly during higher intensity 

stonns. Exhs. 91, ~~ 26, 27; 91-H. The Board put forth the testimony of John Kiernan, Chainnan 

of the Conservation Commission, that a hydrological study is appropriate because the project as 

designed creates a significant potential for off-site flooding, and part of the site has a history of 

flooding. Exh. 98, ~ 7. 

The Carlins assert that the developer has not adequately demonstrated the scope of the 

work in the wetlands. They contend that the plans do not accurately reflect the proposed work or 

the actual design of the wetlands crossing or its impacts. They argue that the requirement of the 

hydrological study is authorized by the Wetlands Bylaw and that the studies previously provided 

by the developer are flawed and cannot be relied upon. Exh. 1 02, ~ 17. They also argue 

specifically that no evaluation was made of the outlet structure at Randolph Avenue, and ifit is 

undersized, it will cause prolonged inundation of the wetlands causing flooding on their 

property, resulting in a loss of trees and vegetation. Their witness, Janet Carter Bernardo, PE, a 

civil engineer, testified that during construction when the site is stripped of its trees and 

vegetation, the natural drainage of the site will be impacted and stonnwater will surface flow into 

the wetland resources, and when the wetlands are "seasonally full of water, the area will flood to 

a greater degree, including on the Carlins' property as the volume of water backs up before 

exiting the Carlins' property." She also stated that prolonged exposure to flooding will cause the 

trees and vegetation to be impacted. Exh. 102, ~ 16. 

HD/MW argues that Mr. Morrison testified that the proposed wetland crossing and 12 x 4 

box culvert will not have an adverse impact on the wetlands. Tr. III, 40-41. Therefore, it argues 

that Chapter 15 and § IV.B should be waived and Conditions IDea) and 38 should be struck. The 

developer argues that the Board has not submitted any evidence that the proposed box culvert is 

not properly sized or cannot adequately handle the water. It argues that Ms. Bernardo only 

speculated that flooding or standing water would occur on the wetlands on the Carlin property, 

but offered no data or analysis to support this conjecture. See Exh. 1 02, ~ 16. It argues that it has 

complied with DEP stonnwater standards and already submitted a hydrological study perfonned 
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by Mr. Burke which confirmed that even in the event of a 100-year storm the obstruction of 

water in the wetlands is de minimis. 

Mr. Morrison, who designed the wetland replication area and protocol, disagreed with 

Ms. Bernardo. Although he agreed prolonged flooding would cause the impact she described, he 

testified that he did not think such a condition would be likely. He testified that the project­

related change in hydrology ofthe wetlands will not result in a significant change in the 

vegetational community of the wetlands and that he would not expect the wetland crossing and 

culvert to cause a change to the wetlands or vegetation on the Carlin property. Exh. 107, ~ 5; Tr. 

III, 40-41, 48. He testified that a serious blockage of the kind that could cause significant impact, 

such as one caused by a beaver dam blocking the outlet structure outside the project site or on 

part of the HDIMW development, would be unlikely. Tr. III, 47; IV, 116-17; Exh. 66. 

Although Ms. Bernardo's testimony suggested the possibility of water backing up on the 

Carlin property, the Carlins have not demonstrated that this will occur. We find Mr. Morrison's 

testimony in this regard more credible. We also note that the Board has approved this 

development, and had it believed the hydrological study was seriously flawed, it could have 

sought further peer review or denied the application for a comprehensive permit. However, as 

noted in § V.C, infra, what the Board cannot do is require another study to be conducted for a 

further substantive review of matters that the Board should have addressed before issuing its 

decision. Accordingly, Condition 38 is struck. 

4. Stormwater from Up gradient Properties toward Carlin Property 

Condition 10. . .. (c) documentation shall be provided demonstrating that the proposed 
stormwater system has been designed to accommodate the runoff from properties upgradient of 
the project site, that the natural runoff from such upgradient properties does not cause flooding 
around any buildings on the Site, and that any potential increase in stormwater volume over 
existing conditions will not negatively impact the downgradient system. 

The Carlins argue that the proposed stormwater management system is flawed because 

stormwater intended to be diverted from entering the smaller building (Building 1) and the 

southernmost parking area will be diverted from the Lombardi and Mullins properties to their 

property.22 They argue the parking area proposed to be nearest their property does not comply 

22 Their argument that this would constitute a nuisance or trespass is "not an issue within the Committee's 
jurisdiction." White Barn Lane, LLC, v. Norwell, No. 2008-15, slip op. at 23 n.15 (Mass. Housing 
Appeals Comm. July 18, 2011), citing Tiffany Hill, Inc. v. Norwell, No. 2004-15, slip op. at 3 n.4 (Mass. 
Housing Appeals Comm. Sept. 18, 2011). 
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with the zoning bylaw, §§ VII.G, VLC.6, and VILH.I, which prohibits runoff from being 

channeled so as to increase the flow of stormwater into their neighboring property. Ms. Bernardo 

testified that construction of an elevated berm on the project site will capture some of the 

drainage, but the proposed two-foot wide one-foot high earth berm located along the rear 

property line will direct runoff from the Mullins and Lombardi properties toward the Carlin 

property. She testified that during construction the site is stripped of its trees and vegetation, 

causing the natural drainage of the site to be impacted and stormwater to surface flow into the 

wetland resources. Mr. Burke, on cross-examination, acknowledged that there were no features 

on the plans to address the construction-related impact of stormwater onto the Carlin property, 

and that he had not calculated the amount of water coming from the Mullins and Lombardi 

properties to the Carlin property, but he stated that construction would be done to ensure that no 

surface water from the Lombardi and Mullins properties will enter the Carlin property. His 

markings during cross-examination on Exhibit 59, p. 5 indicated flow toward and along the 

Carlin property. Exhs. 102, ~~ 16, 19; 105, ~ 28; Tr. IV, 93-96,121,144. 

HD/MW argues that the topography of the site slopes down toward Randolph Avenue so 

that, with gravity, stormwater will naturally flow toward Randolph Avenue, not toward the 

Carlin property, and that the grading in the area closest to the Carlin property will direct 

stormwater and snow runoff away from the Carlin property. The developer argues that Mr. 

Turner's peer review confirms this testimony, and the Carlins have not shown there will be 

runoff onto their property from the Mullins and Lombardi properties. Exh. 75, p. 8, ~ 20. 

Citing Weston Development Group v. Hopkinton, No. 2000-05, slip op. at 20 (Mass. 

Housing Appeals Comm., May 26, 2004), the Carlins contend Mr. Burke's assertion that he will 

address the flow of stormwater to ensure no runoff occurs on their property is merely conjecture, 

because he did not know the amount of stormwater being intercepted and diverted. Tr. IV, 93, 

96, 144. Mr. Burke has stated his intention to ensure compliance with this standard of the 

Stormwater Handbook, with the use of additional berms, if necessary. Tr. IV, 121-22. We will 

require this compliance by condition: HDIMW's revised stormwater management plans shall 

show the means by which the diversion of stormwater away from the Carlin property is 

managed. Condition 1 O( c) is retained. 
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E. Potential Impacts on Abutters 

1. Setbacks and Buffer for Abutters 

Condition 5. To protect the health and safety of the occupants ofa proposed Project and of Milton, 
to protect the natural environment, to promote better site and building design in relation to the 
surroundings and municipal and regional planning, and to preserve open spaces, the Applicant 
shall submit the Site Plans to the Board for further approval." Any such Site Plans shall provide 
for a vegetated buffer area along the southerly and westerly limits ofthe site not less than 50 feet 
wide. 

Condition 25. To the maximum extent possible, the Applicant shall retain mature trees, 
particularly along the property lines to the north, west and south. 

Both the Board and the Carlins ask the Committee to retain the second sentence of 

Condition 5, which requires a 50-foot vegetated buffer along the Carlin property line. They also 

ask that the denial of waivers ofthe zoning bylaw, § § VII. G (parking area setbacks) and H 

(parking area design standards) be upheld. In support of the 50-foot buffer, the Board does not 

cite a local requirement or regulation that mandates such a buffer. Rather it relies on the general 

testimony of its witness, Ms. Tougias, that the condition strikes a balance between development 

and protection of the environment and preservation of open space, and allows a more gradual 

transition in topography, providing a less steep slope for the development. Exh. 92, ~ 6. The 

Board also cites Princeton Development, supra, No. 2001-19, in which the Committee upheld a 

condition requiring a vegetated buffer for a rural bike trail on a former railroad right of way. It 

suggests that the buffer imposed here similarly strikes a reasonable balance between 

development and protection of the environment and wildlife. 

The Carlins argue that the condition is based on § VIII.D.3(a), (e) and (f) of the zoning 

bylaw, which enables the town to impose conditions on site plans to protect adjoining premises 

against detrimental or offensive uses on a site, ensure proper use of the site with respect to unit 

density and proximity of adjacent buildings to one another, and to assure the adequacy of 

lighting to maintain a safe level of illumination on the site, and to shield lighting to protect 

adjacent properties. They refer to Ms. Tougias' testimony that proposed Building I is more than 

40 feet higher that the two-story Carlin home (depending on the height of the roof), see Tr. III, 

146. They argue that the parking area located near the Carlin property creates a stormwater 

impact as discussed above, a lighting impact from fixtures that will be visible to the Carlins even 

23 In its brief, the Board notes that the "subject matter of the fIrst sentence of Condition 5 is addressed by 
Condition 1" and therefore "requests that the first sentence of Condition 5 be deleted." Board brief, p. 24. 
Accordingly, we will require the deletion of the fIrst sentence of Condition 5. 
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if the light does not illuminate their property, light overspill from vehicle headlights, and noise 

impacts from an electrical transformer. 

The Carlins argue that the site layout plans fail to specify the limit of work or show a 

setback from the parking lot and Building 1 to the Carlin property line. They also argue that the 

proposed construction will necessarily require all the vegetation and trees between the parking 

areas and the Carlin property line to be destroyed to change the grades to create the parking area, 

building site and access drive, noting Mr. Burke agreed there would be some disturbance to 

existing conditions. Tr. IV, 103. Therefore, they argue that without a 50-foot buffer, the Carlins 

will be completely exposed to the full mass, scale, height, noise and lighting impacts from the 

cars exiting the garage level, lighting of the parking area, light from the three levels of residential 

apartments and their decks. Exh. 102, ~ 20. By contrast they argue, citing Ms. Bernardo's 

testimony, that the required buffer will slow water runoff, mitigate against noise and light 

impacts, provide a continuous upland corridor for wildlife habitat and minimize the heat impact 

of the new impervious surfaces on the Carlin property. Exh. 102, ~ 20. They cite Settlers 

Landing Realty Trust v. Barnstable, No. 2001-08, slip op. at 5 (Mass. Housing Appeals Comm. 

Sept. 22, 2003 order) (noting no logical connection between Board's dramatic reduction in 

project size and concerns for open space, but stating 25-foot buffer around entire site was an 

"appropriate" approach). They also argue that such a condition is ordinarily agreed to by 

developers when a dense residential development is proposed to abut a single-family housing 

neighborhood.24 Mr. Turner testified that maintaining mature trees is supported by concerns to 

preserve wildlife habitat, reduce environmental damage and provide screening for the proj ect' s 

occupants as well as a buffer between the project and neighboring property and is required for 

many projects. Exhs. 91, ~ 21; 92, ~ 19. 

The Board and the Carlins raised additional objections to the layout, location and design 

of the parking area closest to the Carlin property. Exhs. 101, ~ 14; 102, ~~ 21-25; 3, § VILG. 

They argue that the project fails to meet parking requirements designed to protect abutters, 

including a zoning bylaw requirement that parking areas for five cars be "screened from the 

street and any lot of an adjoining owner with shrubs and trees of a size and number sufficient to 

provide effective screening within 3 years from the date on which shrubs and trees are 

24 The Carlins also argue that this condition would be required if the development were a conventional 
subdivision with less density. 
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established. The use of vegetated berms may be used to provide screening." Exh. 3, § VII. H.7. 

The Carlins also refer to the requirement that parking be designed in compatibility with the 

terrain and features of surrounding land, to avoid unnecessary removal of trees, and be designed 

to prevent lighting overspill to adjoining properties. Exh. 3, §§ VILH.9-10. 

HD/MW argues that the proposed parking area closest to the Carlin property complies 

with the 35-foot side yard setback and 35-foot parking lot set back requirements. Mr. Burke also 

stated that the closest point of either building to the Carlin property is 118.9 feet. Exhs. 59, p. 4; 

86, ~ 18; I 05, ~ 32. He stated that the "Carlin property will be appropriately screened from light, 

noise, dust, and stormwater during both the temporary period while HDIMW constructs its 

project and following the completion of construction." Exh. I 05, ~ 28. Mr. Carlin testified that he 

understood that the developer would construct a berm to screen the parking and buildings from 

his home. Exh. 101, ~ 5. 

The Board argues it has denied HDIMW's request for a waiver of a 30-f06t rear yard 

setback requirement, citing the testimony of Ms. Tougias that the setback protects against the 

intrusion of taller buildings on abutting properties and protect abutters' use of their backyards. 

Board brief, p. 78. Exhs. 3, § VLD.1, 3; 92, ~ 11; Tr. III, 132-33, 158-60. HD/MW asserts that it 

arguably requires a waiver from the rear yard setback only to the extent that the border with the 

Mullins lot is considered subject to the rear yard, rather than the side yard, setback. Mr. Burke 

testified that the closest building on the project site is 39.2 feet away from the property line of the 

Mullins vacant lot and at least 190 feet away from abutting homes located in the rear yard.25 Exh. 

105, ~ 32. 

HD/MW points out that the Board's required 50-foot vegetated buffer between the 

project site and the Bautista, Carlin, Mullins and Lombardi properties would require the 

elimination of the parking areas near the Carlin and Bautista properties. Exh. 59, p. 4. It argues 

that there is no local bylaw requiring this condition. The Board has not demonstrated a local 

open space or enviromnental concern that supports expanding the buffer beyond the setbacks 

proposed for the development. As noted by the developer, the proposal includes 257,347 square 

feet of open space already, over five times the amount required by Milton's bylaw. Exh. 59, p. 4. 

25 If indeed, the closest building to the Mullins property is 39.2 feet away from the property line, the 
record does not indicate how the project fails to meet the 30-foot rear set back referenced by the Board. 
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The developer also argues that neither the Board nor the Carlins submitted substantive 

testimony regarding the impact of light and noise from the completed development on the Carlin 

property and they have therefore failed to meet their burden of proof.26 To the extent the asserted 

local concern involves protection of abutters from the interference of light, noise, dust and 

stormwater, the Carlins have not demonstrated that a local concern supports the additional 15 

feet buffer sought over the buffer established by the 35-foot side yard setback, and to the extent a 

waiver of rear setbacks is required, the setbacks established by the proposed project design. See 

§ IV.E.2, infra. The project site is in an established, settled neighborhood, and is bordered on one 

side by the DPW property, thus separating neighboring properties from the DPW site. The 

proposed parking lot near the Carlin property will comply with the 35-foot side yard setback 

requirement. The developer plans to maintain as many existing mature trees as possible. We will 

require a condition that the developer will take measures to ensure that, with the modifications to 

the earth berm described below in § IV.E.2, the Carlin property will be adequately screened by 

the earth berm in the parking area, fencing and additional trees to be planted following 

construction that will create a vegetated buffer. Exhs. 22; 86, ~ 18; 105, ~~ 26, 28; Tr. II, 74-75. 

We agree with the developer that the Board has not demonstrated credibly that the project 

must be shielded from abutters with a 50-foot buffer, as opposed to the setbacks proposed. Not 

only have the Board and Carlins not shown a local requirement for a 50-foot buffer, they have 

not demonstrated why such a large buffer is necessary in the context of this project. Herring 

Brook Meadow, supra, No. 2007-15, supra, slip op. at 26. Accordingly, Condition 5 is struck. 

Since the record is unclear regarding HD/MW's compliance with rear setbacks, we will grant a 

waiver of any rear setback requirements to the extent necessary to construct the project as 

proposed. See Exhs. 59, p. 4; 3, § VLD.l, 3. We will retain Condition 25, but modifY it to require 

that HDIMW shall retain mature trees "to the maximum extent reasonably practicable." 

2. Exterior Lighting 

Condition 24. All exterior lighting on the Site shall be installed and maintained so that no light or 
glare shines on any nearby property and, to the maximum extent reasonably feasible, so that 
headlight glare from vehicles entering or exiting the parking areas and any garage shall be 

26 We note that HDIMW has offered to include a condition that if possible, and subject to approval by the 
utility company, it shall attempt to relocate the proposed electrical transformer closest to the Carlin 
property depicted on the Grading and Utility Plan, Exh. 59, to a location further away from the Carlin 
property. HD/MW brief, Exh. 1, ~ 21. We will require the inclusion of this condition. 
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shielded so as not to shioe on abuttiog or other nearby properties. The Site shall be dark sky 
compliant. 

The Board and the Carlins argue that Condition 24 is supported by public safety and 

design concerns. They refer to Exh. 3, Zoning Bylaw § VILH (parking design standards) which 

regulates offsite overspill from lighting of parking areas. Mr. Turner testified this condition is 

reasonable and required to reduce impacts on abutters from lights on the buildings and in parking 

areas as well as headlight glare. He noted that most towns require lighting fixtures that are "dark 

sky compliant." Exh. 91, ~ 20. Ms. Tougias agreed, testifYing that balancing a safe level of 

illumination and shielding oflighting to protect adjacent properties is good architectural practice 

and a matter of common courtesy. Exh. 92, ~ 18. Ms. Bernardo stated that while the lighting is 

proposed to be directed downward, the lighting fixtures themselves will be visible from their 

property and the downward lighting effect will be diffused. Exh. 1 02, ~~ 23, 25. 

Mr. Burke also testified that the closest building is 118.9 feet away from the Carlins' 

home, and that the closest light in the parking area will be 35 feet from the property line and 71 

feet from the Carlins' home. HD/MW has agreed that the proposed project will be dark sky 

compliant, that the lights will be pointed downward, and there will be no light pollution on the 

Carlin property. Exhs. 86, ~ 19; 59, p. 4; 53-54; 105, ~ 26; 75, p. 6; 102, ~ 23; Tr. IV, 112-13. 

Thus there is no dispute about its compliance with the last sentence of the condition. 

The Carlins also claim that headlights. from the parking area and garage exiting from 

Building 1 will overspill onto the Carlin property, shining onto their home, interfering with their 

use and enjoyment of their property. They argue that Mr. Burke acknowledged that SUVs and 

cars exiting the parking level with a finished elevation of 138 will have headlights that are two or 

three feet higher than the elevation of the finished grade south of Building 1, thereby permitting 

headlight glare to be directed onto the Carlin property, although he did not expect there would be 

a problem with light from cars shining on the Carlin property. Tr. IV, 110-12. 

HD/MW proposes to place an earth berm at the edge of the parking area, sloping back 

toward the parking area to serve as a natural wall. Additionally, Mr. Burke stated that there will 

be a vegetated buffer between the parking spaces and the property line, as well as trees planted 

above the berm. Exhs. 86, ~ 18; 105, ~ 26; Tf. IV, 118. The developer also proposes a condition 

to require a "six foot tall cedar fence along the rear property line between its Property and the 
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Carlin property" to provide additional screening. 27 HD/MW brief, Exh. I, ~ 20. It argues that 

lights from cars, at about two to three feet above the ground, exiting the garage of Building I or 

the parking area closest to the Carlin property will be screened by the fence, the earth berm and 

trees planted above the berm, as well as the existing vegetated buffer on the Carlin property. 

Exh. lOS, ~ 26. Therefore it argues, citing Mr. Burke's testimony, that the Carlin property is 

adequately screened from the parking area and the garage in compliance with the zoning bylaws 

that govern parking area design. Tr. IV, 119, 125-26. 

HDIMW argues that neither the Carlins nor the Board have met their burden with regard 

to light and noise, that no light or noise studies were submitted to show adverse impacts that will 

occur as a result of the development. While no studies were submitted, the concerns the 

condition is intended to address are valid. Although the record shows that the developer intends 

to comply with this condition, we agree that it is appropriate to require that the developer ensure 

that lights do not shine into the Carlins' home. We will retain this condition, and will require 

HD/MW to ensure that the fencing, vegetation and the earth berm will be sufficient to screen 

lights from cars and SUV s. With respect to the effects of light and noise during construction, 

HD/MW's construction management plan shall address these concerns. 

3. Ban on Parking Lot in Deed Restricted Area 

Condition 13. No structure or parking shaH be located within the Deed Restricted Area described 
in the Deed from Claire A. Kingston, Trustee, dated November 28, 2005 and recorded with 
Norfolk County Registry of Deeds in Book 23180, page 181. 

The Board argues that this condition is required because the parking area proposed at the 

top of the development would be unsafe and hamper fire apparatus turnaround maneuvers. It 

argues that testimony of the fire chief and the Board's fire protection engineer witness showed an 

engine would need to back down around two bends in the parking lot to the end of the smaller 

building to turn around, and that a ladder truck would not be able to turn around and would have 

to back down the entire length of the driveway to Randolph Avenue. Exhs. 93, ~ 21; 94, ~ 20; Tr. 

1,66-68,81-83. Relying on Ms. Tougias' testimony, it argues that eliminating the 36 proposed 

spaces would create additional room for fire and emergency vehicles and reduce the potential for 

environmental damage with less regrading and retaining walls. Exh. 92, ~ 12. 

27 We incorporate this proposed condition by HD/MW into the comprehensive permit. 
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The developer argues that the purpose of this condition is to improperly rewrite a private 

deed restriction, and that the condition is more restrictive than the actual deed restriction, which 

prohibits the construction of a "commercial structure" or a "parking structure which will serve 

any commercial structure" in the restricted area. Exh. 12. It points out that Mr. Dirk agreed on 

cross-examination that the developer is not proposing to build a "parking structure." Tr. II, 126. 

It also notes that Mr. Holland reported that the Board stated during deliberations that the 

prohibition was for the purpose of saving Mr. Kingston from having to litigate whether the 

project violated the deed restriction. Exh. 103, '1[8. Therefore, it argues, the condition is not 

based on a valid health, safety, or other local concern that outweighs the regional need for 

housing and it exceeds the Board's legal authority as it does not have the authority to rewrite the 

terms of a private deed restriction. 

HD/MW claims that neither Fire Chief Grant nor Police Chief King supports the Board's 

argument regarding the need for more room for emergency vehicles to turn around. 

The Board has not demonstrated that this condition is supported by a valid local concern. 

Even if addressing an abutter's alleged property interest in the deed restriction in its conditions 

was within its authority, the Board has not demonstrated that a paved turning area is different 

from a parking lot within the meaning ofthe deed restriction.28 Therefore, this condition is 

struck. We are mindful, however, that our requirement for sufficient turnaround space for 

emergency vehicles may require HD/MW to modifY this parking area. See § IV.B, supra. 

4. Mechanicals on Roof 

Condition 21. Any mechanicals that are installed on the roof shall not be visible from any home 
abutting the Site. 

HD/MW argues that the Board's condition is not supported by a local regulation, and it has 

not demonstrated a valid local concern supporting this condition. Ms. Tougias testified that 

because nearby properties are at a higher elevation than the site, "good design practice" dictates 

that the mechanicals not be visible from adjoining property. Exh. 92, '1[15. As HD/MW pointed 

28 See Zoning Bylaw, § VILR.!2. which provides: 

Parking Structures. Parking facilities provided in an enclosed structure shall meet all 
requirements of the State Building Code and other applicable law and shall be subject to 
the requirements of this bylaw regarding buildings except that there shall be no parking 
required for such a structure .... " Exh. 3. 
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out, the homes on the abutting lots are not located within 190 feet of the project buildings. Exh. 

105, '1[32. Therefore, the Board has not shown the likelihood that the mechanicals will be visible 

from neighboring homes, or that any visibility represents a valid local concern. Nevertheless, 

although we will strike this condition, we encourage the developer to ensure, to the extent 

reasonably practicable, that any mechanicals that are installed on the roof are not visible from 

any home abutting the site. 

F. Project Design 

1. Number and Configuration of Buildings and Units 

Condition 2. The Project shall include no more than thirty five (35) units of rental housing. The 
Applicant shall indicate the mix of one and two bedroom units on its Site Plans. Four ofthe units 
shall be fully handicapped accessible. 

Condition 6. To avoid deforestation of mature wooded area, preserve wildlife habitat, minimize 
impacts to wetlands, mitigate view and noise impacts to abutters along the rear property line, 
reduce the amount of impervious cover on the Site, make the project more consistent with the 
Commonwealth's sustainable development principles, and to render the Project more consistent 
with the character of the surrounding neighborhood, the development footprint shall be reduced 
and the massing of the buildings broken up by creating a series of smaller buildings. 

As noted above in § IlLB., the Board argues Condition 2 was not intended to preclude 

three-bedroom units, and now recommends modifying Condition to state that "The Applicant 

shall indicate the mix of one, two and three bedroom units on its Site Plans." 

The Board specifies a precise number of units as the limit on the project size. However, 

the Board has not drawn any logical connection between its concerns about density, open space 

and the environment and the limitation of the development specifically to 35 units. See Settlers 

Landing, supra, No. 2001-08 slip op. at 5; 760 CMR 56.05(8)(d)2. The Board's reduction in 

project size to a maximum limit of 35 units without support for that specific figure is not 

consistent with local needs. Therefore, consistent with our rulings above, Condition 2 is 

modified to provide that the project shall include no more than 90 units and the applicable mix of 

units shall include three bedroom units in accordance with the Interagency Agreement. 

The Board argues that Condition 6 is required by the extent of wetlands on the site and 

the proposed significant changes in topography. Mr. Turner stated that breaking up the buildings 

will make a better development because the site is steeply sloped and smaller building pads are 

more suitable for developments on a steeply sloped site. Exh. 91, '1[15. Ms. Tougias also 

recommended reducing the scale and footprint of the buildings and elimination of the parking 

ADD232



47 

area between Building 1 and the Carlin property, and moving the building further back from 

adjoining properties. Exh. 92, ~ 7. 

However, making a better development is not the standard for whether the Board has 

shown a valid local concern that outweighs the need for affordable housing and it does not 

support the breakup of the two residential buildings into multiple buildings. As the condition is 

not credibly supported, it constitutes an improper redesign of the project. See Webster Street 

Green, supra, No. 2005-20, slip op. at 12 (general or vague arguments alone regarding density 

and intensity are insufficient to warrant a reduction in a project size); Pyburn, supra, No. 2002-

23, slip op. at 14 and discussion supra at § IV.A. Therefore Condition 6 is struck. 

2. Number and Configuration of Parking Spaces 

Condition 3. The Project shall comply with the Town of Milton's Parking Regulations contained 
in the Zoning By-law. 

Condition 14. The Project shall include not fewer than sixty (60) standard parking spaces, ten (10) 
compact parking spaces and ten (10) handicapped spaces. Parking shall be located as shown on a 
new parking plan to be submitted by the Applicant. The Applicant shall be entitled to construct 
below grade spaces. 

The developer challenges Conditions 3 and 14, which specifY the number and type of 

parking spaces for the project. It also challenges the denial of its requested waiver of § VII.B.2 

of the zoning bylaw. HD/MW proposes to construct 156 parking spaces for its 90 units, or 1.7 

spaces per unit. Its witnesses, Mr. Burke and Dr. Dulaski, testified that the proposed number of 

spaces is reasonable. Exhs. 86, ~ 11; 87, ~ 4. 

The Board argues that the development must comply with the local regulation requiring 

two parking spaces per unit for the Residence A zoning district (Condition 3) and its specific 

allocation of parking spaces (Condition 14). It argues that the parking space requirement is 

supported by public safety concerns and concern with preserving the integrity and amenity of the 

residential area. Its traffic engineer, Mr. Dirk, testified. that two different parking requirements 

apply because HD/MW's project is located in both Residence A and Residence C districts. The 

zoning bylaw requires two parking spaces for each unit in the Residence A district and one 

parking space for each unit in the Residence C district. Exhs. 90, ~ 6; 3, § VILB.2. Mr. Dirk 

nevertheless testified he believed the more stringent requirement should apply because it would 

not be practical to enforce both requirements. He stated that two spaces per unit was consistent 

with ITE's observed peak parking demand for a suburban residential apartment community, 1.94 
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spaces per dwelling unit. Exh. 90, ~ 6. He testified this requirement was designed to provide 

sufficient parking, ensure safe access and egress for all vehicles, reduce traffic congestion, and 

promote vehicular and pedestrian safety, as well as promote aesthetics and convenience. Exh. 90, 

~~ 8-9. However, during his peer review of the project, Mr. Dirk agreed that 1.7 parking spaces 

per unit would afford sufficient parking to accommodate the parking demands for the residents 

and visitors of the development. He also acknowledged that ITE indicates that suburban 

apartment communities with limited access to public transportation have an average parking 

demand of 1.23 spaces. Tr. II, 124-25; Exhs. 32, pp. 11-12; 57, p. 13. Although Mr. Turner 

testified that this provision is intended to reduce traffic congestion, promote motorist and 

pedestrian safety, and preserve the amenity of the town's residential areas, he acknowledged that 

during his peer review, he concurred with Mr. Dirk's and HDIMW's view that 156 spaces for 90 

units was acceptable. Exh. 91, ~ 13; Tr. II, 169-70. Ms. Tougias' general testimony that 

Condition 3 is supported because it has design characteristics appropriate to the neighborhood, 

respects the environment and avoids excessive degradation ofthe site is too vague to credibly 

support the condition. Exh. 92, ~ 4. 

Mr. Dirk stated that the zoning bylaw, §§ VII and VILH, support Condition 14's 

requirement of allocation of specific types of parking spaces, and the condition is consistent with 

ITE findings. Although this condition requires more than 2 spaces per unit, he stated that 

Condition 14 will ensure adequate handicapped access and address the need for adequate parking 

for residents and guests, given the prohibition of parking on Randolph Avenue, and the hazard of 

parking along the access driveway. Exh. 90, ~ II. 

HDIMW also argues that Condition 14 establishes 80 parking spaces, exceeding the two 

parking spaces per unit required by the zoning bylaw. Mr. Burke stated that Milton approved 1.5 

spaces per unit at 50 Eliot Street. Exhs. 86, ~ 11; 81, p. 7. 

The Board's argument that it is prudent to require two spaces to provide sufficient 

parking is negated by the requirement for the Residence C district of one parking space for each 

unit. Exh. 90, ~ 6; Exh. 3, § VILB.2. Mr. Dirk's testimony that, with two different parking 

requirements, the more stringent one should apply to the entire site, is not credible on this record. 

We fmd therefore that Condition 3 and the Board's refusal to waive the parking space 

requirements of § VILB.2 are not supported by valid local concerns. Accordingly, this condition 

will be modified to require 1.7 parking spaces per unit. Condition 14 is modified to require a 
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comparable proportion of compact and handicapped parking spaces consistent with a total of 156 

parking spaces. 

3. Building Height 

The Board denied the developer's request for a waiver from the 2Y2 or 35 feet maximum 

building height requirement in § V.A.! of the zoning bylaw. Exh. 76, p. 22. The Board's 

architect, Ms. Tougias, stated that, viewed from Randolph Street, Building 2, the larger building, 

will appear to be six stories. Tr. III, 153-57. She stated that the height and length of the proposed 

buildings are significantly larger than for the majority of residential structures in the town, and 

they will tower over the neighboring single-family homes. Exh. 92, '\[17. 

HD/MW argues that the Board is subjecting the developer to unequal treatment in 

comparison to unsubsidized housing developments, because there are taller unsubsidized housing 

developments in Milton, including Milton Landing, which is six stories and has a height of more 

than 60 feet, and 50 Eliot Street, which has a height of 46 feet. Fire Chief Grant acknowledged 

there are taller buildings in Milton used for residential purposes, and in the hearing before the 

Board he testified that he did not believe there was a problem with the building height from a 

firefighting perspective. Exhs. 81, p. 1; 82; Tr. I, 63-64. Mr. Burke testified that the 

development's buildings will not tower over the neighbors' homes and will comply with side 

yard setbacks. Exh. 105, '\[32. 

On this record, the Board has not established a valid local concern with regard to the 

denial of the building height waiver that outweighs the need for affordable housing. Accordingly 

the denial of the waiver from this requirement is overturned. 

4. Architectural Style 

Condition 23. The design shall reflect the architectural styles of the surrounding 
neighborhood which is a mix of single family colonials, Victorians, and mid-century split 
levels. 

Ms. Tougias testified that this condition is supported by design considerations and 

consistency with the style of the single-family homes in the neighborhood, stating that the 

proposed buildings are significantly larger than the majority of the residential structures in 

Milton. She stated that Milton Hill House on Eliot Street is approximately 175 feet long and 75 

feet wide. Exh. 92, '\[17; Tr. III, 158. 
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The developer argues that this condition requires it to redesign the architectural style of 

its proposed buildings, which are two garden style buildings, from both an architectural and an 

engineering perspective. See Exhs. 19,24,29,30. It argues that the Board did not submit 

evidence of a valid local concern to justify this condition or identify a local bylaw which governs 

the architectural style of the buildings or that this condition is imposed on unsubsidized housing 

developments. HDIMW's application notes that "[t]he properties adjacent to the development 

site are comprised of various architectural styles, primarily single family homes sided with wood 

shingles or clapboard .... " For the proposed development, the developer plans "[t]wo colors of 

vinyl clapboard, divided horizontally with trim bands sit[ting] above a stone-veneer base to 

defme the levels of the building and help create scale. The fenestration includes various types 

and sizes oflarge durable vinyl windows and patio doors, along with balconies to provide variety 

to the building surfaces." It also intends to break up the lengths of the buildings into sections 

defined by roofs and projecting building elements at the comers and along the facades to reduce 

the overall length of the building. Exh. 24-4. HDIMW argues that the buildings will contain 

traditional building elements that are consistent with the architectural style of the homes in 

Milton, including projecting bays, dormers, walk-out decks, porches, columns and mansard 

roofs.29 While the intent of the condition appears to address a local concern for the advancement 

of design consistency in the neighborhood, we note that the neighborhood includes the abutting 

DPW property. The condition, itself, is not supported by an identified local regulation or bylaw, 

and is improperly vague and ambiguous, since it identifies three distinct historical styles, 

spanning different time periods of residential design. The Board has not shown a valid local 

concern that outweighs the need for affordable housing to support this condition. It is therefore 

struck. 

5. Lot Frontage 

Condition 9. The Applicant shall comply with the lot frontage requirements of the Milton Zoning 
Bylaw through the use of other adjacent property it owns. 

HD/MW had requested a waiver of Zoning Bylaw, § VLA.A, lot frontage requirements. 

Exh. 3. It challenges both the denial of the waiver and the imposition of Condition 9. 

29 Although this issue was not within the scope of the Carlins' intervention, their brief includes a section 
on this issue. We do not consider their arguments as they are outside the scope of their permitted 
participation. 
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We agree with the developer that the Board has not presented a valid local concern to 

support this condition and waiver denial. Ms. Tougias' general testimony that this requirement is 

essential for public safety, to provide safe access to the property and that lot frontage is an 

important factor in Milton Planning Board consideration of multi-family developments does not 

credibly support the condition here. Exh. 92, ~ 9. Dr. Dulaski testified that the proposed project 

was designed with the 24-foot access driveway to meet the maximum permitted width. He 

performed a TIAS that confirmed the project is designed consistent with accepted engineering 

principles and does not pose a safety risk. As he noted, the Board's witness, Mr. Dirk, did not 

dispute the fmdings during his peer review. Exhs. 106, ~~ 2-4,9-10; 57. Accordingly, the Board 

has not demonstrated a local concern that outweighs the need for affordable housing to support 

retaining the lot frontage requirement and the comprehensive permit will be modified to grant 

this requested waiver and strike Condition 9. 

v. LAWFULNESS OF THE BOARD'S CONDITIONS 

In Zoning Board of Appeals of Amesbury v. Housing Appeals Comm., 45TMass. 748 

(2010) (Amesbury), the Supreme Judicial Court made clear that "the local zoning board's power 

to impose conditions is not all encompassing but is limited to the types of conditions that the 

various local boards in whose stead the local zoning board acts might impose, such as those 

concerning matters of building construction and design, siting, zoning, health, safety, 

environment, and the like." fd at 749. The Amesbury court also stated, " .. .insofar as the board's 

... conditions included requirements that went to matters such as, inter alia, project funding, 

regulatory documents, financial documents, and the timing of sale of affordable units in relation 

to market rate units, they were subject to challenge as ultra vires ofthe board's authority under 

§ 21." fd at 758. HD/MW challenges a number of conditions as exceeding the authority of the 

Board and requests that these conditions be struck from the comprehensive permit. 
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A. Conditions Imposing Fees 

Condition 41. If the Building Commissioner detennines that it is necessary to hire consultants to 
assist with the review of the building plans and proposed water, stonnwater and wastewater 
system plans and plumbing, gas and electrical inspections, the Applicant shall pay for the 
reasonable cost of such review and inspection. 

Condition 55. The Applicant shall pay the costs of all inspections (as may be required by the 
Building Commissioner) to ensure compliance with state and local regulations'O 

With regard to Condition 41, the Board argues that public health and environmental 

concerns support the fees, and that it is common to require developers to pay for the use of 

consultants to provide or assist with required inspections oflarge projects, as the work may 

exceed the resources of the Milton Inspectional Services Department, The Board relies on 

general testimony from Mr. Turner and Ms. Tougias that it is common to hire consultants to 

review plans for the building commissioner, but cites no local regulatory requirement. See 

Exhs. 91, ~ 29; 92, ~ 28. It argues this condition applies only if the building commissioner 

determines assistance is needed for inspections. 

HDIMW argues that requiring the payment of fees for a second peer review or 

additional consultants after the issuance ofthe comprehensive permit exceeds the Board's 

authority and is beyond the scope offees allowed in 760 CMR 56.05(5), which establishes 

permitted fees for the public hearing before the Board. It also opposes any peer review for a 

redesigned project, as it contends the Board lacks authority to redesign the project and thus 

require additional peer review of changes. It also argues that Condition 55 allows the building 

commissioner to charge any amount for any inspection he deems necessary. In its brief, the 

developer offers suggested language for a condition requiring it to pay all necessary inspection 

fees as set out in the Town's inspection fee schedule. HD/MW brief, Exh. 1, ~ 16. See Exhs. 

95, ~ 15; 95-A. It argues it should not be required to pay any other fees. 

We have typically prohibited boards from imposing fees that are not already 

established by regulation in a municipal fee schedule. Therefore, Conditions 41 and 55 are 

modified to provide that such other fees are imposed only if in compliance with municipal 

bylaws or regulations. In order to charge a particular fee, the Board is required to produce to 

HD/MW the local bylaw or regulation that authorizes charging such a fee in this context. See 

LeBlanc IL supra, No. 2006-08, slip op. at 10. 

30 The Board proposes to eliminate Condition 65, addressing reimbursement of attorneys' fees and 
expenses. Therefore, this condition is struck. 
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B. Conditions Within the Province of the Subsidizing Agency 

Condition 18. The Applicant shall execute a Permanent Restriction/Regulatory Agreement, in 
form and substance reasonably acceptable to the Board and Town Counsel (the 'Town Regulatory 
Agreement"). The Town Regulatory Agreement shall be recorded with the Norfolk County 
Registry of Deeds prior to the issuance of a building permit for the Project. The Town Regulatory 
Agreement: (i) shall only become effective if and when the Regulatory Agreement with the 
subsidizing agency is terminated, expires or is otherwise no longer in effect and is not replaced 
with another regulatory agreement with another subsidizing agency; (ii) shall require that at least 
twenty five (25%) percent ofthe apartments in the project shall be rented in perpetuity to low and 
moderate income households as that term is defined in M.G.L. Chapter 40B, Sections 20-23; and 
(iii) shall in no event contain any provisions restricting or limiting the dividend or profit of the 
Applicant. While the Regulatory Agreement with the subsidizing agency (or one with another 
subsidizing agency) is in effect, the subsidizing agency shall be responsible to monitor compliance 
with affordability requirements pursuant thereto. 

Condition 19. When the Town Regulatory Agreement takes effect, the affordability requirements 
shall be enforceable by the Town or its designee, to the full extent allowed by M.G.L. Chapter 
40B, Sections 20-23. At such time as the Town becomes responsible for monitoring the 
affordability requirements for the Project, the Applicant shall provide the Town with a reasonable 
monitoring fee. 

The Board argues that in the event the subsidizing agency's regulatory agreement ceases 

to be in effect, unless a town regulatory agreement is in place, Milton will be unable to enforce 

the affordability requirements for maintenance of the units on the Subsidized Housing Inventory 

(SHI) thereafter. Citing Zoning Ed. 0/ Appeals o/Wellesley v. Ardemore Apartments Ltd. 

Partnership, 436 Mass. 811, 825 (2002), it notes that developments are required to remain 

affordable as long as they benefit from the waivers from local requirements obtained in the 

comprehensive permit. Ardemore stated, "[ u JnIess otherwise expressly agreed to by a town, so 

long as the project is not in compliance with local zoning ordinances, it must continue to serve 

the public interest for which it was authorized." Id. at 825. 

The developer argues that these conditions are unsupported by local concerns, exceed the 

Board's authority and interfere with the regulatory discretion of MassHousing, citing Attitash 

Views, LLC v. Amesbury, No. 2006-17 (Mass. Housing Appeals Comm. Oct 15,2007 Summary 

Decision), which was affirmed by Amesbury, supra, 457 Mass. 748,764-65. HDIMW argues that 

the Board submitted no evidence to support these conditions. We note the Board has provided no 

evidence regarding MassHousing's position with regard to this· condition. See Delphic 

Associates v. Hudson, supra, No. 2002-11, slip op. at 8 ("We find that although the Board's 

interest in ensuring long-term affordability is a legitimate local concern, the Board has not met its 

burden of proving that protection from extinguishment of the affordability restriction on 

foreclosure outweighs the regional need for affordable housing"), citing 760 CMR 31.06(7); 
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Hanover, supra, 363 Mass. 339, 367. Similarly, the Board has not sought testimony or evidence 

regarding DHCD's position on such a condition. Since DHCD has established guidelines 

regarding regulatory agreements in the Local Initiative Project (LIP) context under Chapter 40B, 

its view of the Board's conditions would be important. Exh. I (Guidelines), § VI. 

The Board has also inadequately briefed the issue of the responsibility of the subsidizing 

agency and the role ofDHCD with regard to maintaining the affordability obligations under the 

regulatory agreement. According to the Guidelines, the purpose of a regulatory agreement "is to 

memorialize the rights and responsibilities of the parties" and provide "for monitoring of the 

project throughout the term of affordability." Exh I, p. VI-IO. Therefore, if it would be 

appropriate for continued monitoring of affordability after the termination of a subsidizing 

agency's role, it would be important to consider DHCD's role with regard to approving and 

executing regulatory agreements and maintaining oversight ofthem. See Exh. I, pp. VI-IO-12. 

Finally, under Attitash, as confirmed by Amesbury, two considerations are in play: First, 

as we noted, it is important that the Board not "impinge on the regulatory responsibilities of the 

subsidizing agency," Attitash, supra, No. 2006-17, slip op. at 7. Additionally, a requirement to 

execute an additional regulatory agreement subject to the review and approval of the Board and 

Town counsel represents "the sort of condition subsequent requiring future review and approval 

[by the Board] of which we have frequently disapproved." Id. at 9. Therefore, on the record 

before us, the Board has not demonstrated that requiring HDIMW to execute and record an 

additional regulatory agreement with the Town in the fashion it has set out is within the authority 

of the Board. Accordingly this condition is struck. 31 

C. Conditions Subsequent Requiring Inappropriate Post-Permit Review 

The parties are in agreement that conditions that merely require post permit review for 

consistency with the final comprehensive permit are proper. HD/MW challenges a number of 

conditions on the ground that they improperly require post permit review that goes beyond 

review for consistency with the comprehensive permit. In its brief, the developer submitted 

31 In addition, the Board has not addressed whether Conditions 18 and 19 would create an additional 
affordable housing restriction under G.L. c. 184, §§ 31-32, and would require HDIMW to convey an 
interest in property in exchange for the grant of a comprehensive permit, or whether it would be within 
the Board's authority under Chapter 40B. See 135 Wells Avenue, LLC v. Housing Appeals Comm., 478 
Mass. 346, 356-57 (2017). Also, affordable housing restrictions held by a city oftown must be approved 
by the Undersecretary ofDHCD. G.L. c. 184, § 32. 
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proposed modifications to certain of these conditions that it is willing to accept. The Board 

similarly offered modifications to certain conditions. Where applicable, we have applied the 

modifications to the conditions. 

In LeBlanc II, supra, No. 2006-08, slip op. at 7, we noted that inappropriate conditions 

subsequent "undermining the purpose of a single, expeditious comprehensive permit" shall be 

struck or modified, and that "[t]he Board is permitted to designate individuals or municipal 

departments with expertise to review various aspects of the plans for consistency with the final 

comprehensive permit. The Board may even conduct that review itself, if it has the necessary 

expertise, as long as the review is for consistency with the permit." We stated that improper 

conditions subsequent are "conditions that reserve for subsequent review matters that should 

have been resolved by the Board during the comprehensive permit proceeding. Such conditions 

include, for example, those requiring new test results or submissions for peer review, and those 

which may lead to disapproval of an aspect of a development project." Id at 7-8 and cases cited. 

"Our precedents, as well as 760 CMR 56.05(10)(b), 'permit technical review of plans before 

construction, and routine inspection during construction, by all local boards or, more commonly, 

by their staff, e.g., the building inspector, the conservation administrator, the town engineer, or a 

consulting engineer hired for the purpose. Such review ensures compliance with the 

comprehensive permit, state codes, and undisputed local restrictions, as well as any conditions 

included in the final written approval issued by the subsidizing agency." Id at 8, quoting 

Attitash, supra, No. 2006-17 at 12. 

Condition I. The Project shan be constructed in conformance with the Site and Architectural Plans 
("Site Plans") to be submitted for Site Plan Review in accordance with this Decision. The fmal 
Site Plan is subject to review and approval for consistency with this Decision by the Building 
Commissioner. Certain sections of the fmal Site Plans are also subject to review for consistency 
with this Decision by other Town officials as set forth in the Conditions below. 32 

The Board argues that it is necessary for the building commissioner or other town 

officials, as appropriate, to review site plans for consistency with the permit. Joseph Prondak, 

the Building Commissioner, testified that site plan review is applicable to Chapter 40B and 

unsubsidized projects in Milton and Milton requires developers to submit detailed final site plans 

for review to ensure that the more detailed plans comply with the final permit. Mr. Holland 

32 The Board proposes that Condition 20 should be deleted as duplicative of Condition 1. Therefore, 
Condition 20 is struck. 
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agreed he would not have a problem submitting site plans for review for the project ultimately 

approved. Exhs. 95, 'If'lf 5-6; 3, § VIILD; Tr. I, 144-45. We agree that this sort of review for 

consistency with the final comprehensive permit is appropriate. 

Condition 1 is modified to state: 

The Project shall be constructed in accordance with the Site Development Plans 
prepared by DeCelle Burke & Associates, Inc., revised May 29,2015, Sheets 1-
13, Exh. 59, as modified by this Comprehensive Permit. Final detailed Site and 
Architectural Plans ("Site Plans") shall be submitted to the Building 
Commissioner for review for consistency with the final Comprehensive Permit by 
the Building Commissioner or other Town officials or individuals with expertise 
to review the plans for consistency with the Comprehensive Permit. 

The Board may assist the Building Commissioner in designation of the appropriate individuals or 

municipal departments to conduct the review. See LeBlanc II, No. 2006-08, slip op. at 7-8, App. 

at 2. 

For this condition, as with all conditions and provisions in the fmal comprehensive 

permit, any specific reference made to the "Board's Decision," "this Decision" or "this 

comprehensive permit" shall mean the comprehensive permit as modified by the Committee's 

decision. Any references to the submission of materials to the Board, the building commissioner, 

or other municipal officials or offices for their review or approval shall mean submission to the 

appropriate municipal official with relevant expertise to determine whether the submission is 

consistent with the final comprehensive permit, such determination not to be unreasonably 

withheld. In addition such review shall be made in a reasonably expeditious manner, consistent 

with the timing for review of comparable submissions for unsubsidized projects. See 760 CMR 

56.07(6). 

Condition 35. In connection with Site Plan Review, the Applicant shall submit updated 
Stormwater Designs and a proposed Operation and Maintenance Plan to the Department of Public 
Works for review and approval. 

Condition 38. The Applicant shall provide a hydrological study confirming that the size 
of the culvert located under the driveway access is adequate for the anticipated water 
flow without increasing the potential for off-site flooding of abutting properties.33 

33 We determined, in § IV.D.3, supra, that Condition 38 was struck on the ground that a valid local 
concern had not been demonstrated to support it. A condition requiring further hydrological testing falls 
squarely within the category of an improper condition subsequent, a condition that reserves for 
subsequent review matters that should have been resolved by the Board during the comprehensive permit 
proceeding. Condition 38 is struck on this basis as well. HDIMW, however, is required to comply with 
Condition I O( c), which requires the submission of documentation demonstrating the developer has 
addressed the issues relating to off-site flooding of abutting properties. See §§ IV.D.3, 4, supra. 
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Condition 43. Prior to the filing of a building permit, the Applicant shall provide drainage plans to 
the Department of Public Works. Applicant shall be solely responsible for the costs ofthe 
installation of the drainage improvements. 

HD/MW argues generally that these conditions also requires it to seek a new 

comprehensive permit determination from the Board. Mr. Turner testified that it is standard for 

the DPW to review stormwater designs and operations and maintenance plans. Exh. 91, ~ 25. 

Joseph Lynch, DPW Director, testified that the DPW typically requires submission of final 

stormwater designs and proposed operation and maintenance plans and drainage plans to the 

DPW for review. He also testified that the costs of drainage improvements are typically paid for 

by the developer. He stated that the review is for consistency with the final comprehensive 

permit and with local, state and federal law. He also stated that the developer is required to 

submit the designs and plans under the National Pollutant Discharge Elimination System 

Program, given the property's proximity to wetlands. He stated this review was critical because 

preliminary plans submitted are often not detailed. He stated this procedure applies to 

unsubsidized housing as well as to Chapter 40B developments. Exh. 97, ~~ 7, 8, 11. 

The Board argues that we have required developers to submit drainage plans when none 

were provided to the Board with the preliminary plans for the comprehensive permit proceeding. 

See An-Co, Inc. v. Haverhill, No. 1990-11, slip op. at 18 (Mass. Housing Appeals Comm. June 

28, 1994) (developer's deferral offinal calculations and engineering plans is basis for condition 

requiring their submittal), citing John Owens v. Belmont, No. 1989-21, slip op. at 11-14 (Mass. 

Housing Appeals Comm. June 25,1992). 

Although it argues that the Board has not met its burden with regard to Condition 43, and 

that the stormwater system complies with the 10 DEP standards and HD/MW has already 

submitted peer reviewed drainage calculations, citing Exhs. 65; 75, p. 1, the developer offers a 

modification of Condition 43, to require drainage plans prior to the commencement of 

construction, and it agrees to responsibility for the costs of installation of drainage 

improvements. HD/MW brief, Exh. I, ~ 10. 

Since we have required the developer to provide revised plans that ensure that stormwater 

runoff from upgradient properties is not diverted to the Carlin property, HD/MW must submit 

those plans to the DPW for review, see note 34, HD/MW shall be required to comply with 

Conditions 35 and 43, which are modified to require review for consistency with the final 

comprehensive permit. 
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Condition 26. The Applicant shall submit a revised Landscaping Plan with the Site Plans 
for Site Plan Review consistent with this Comprehensive Permit. 

The Board argues that the Committee has upheld review of landscaping plans in Owens, 

supra. See also LeBlanc IL supra, App. at 19. The developer's proposed alternative condition, 

"[t]o the extent necessary, HDIMW shall submit ... updated landscaping plans for review to 

ensure consistency with the Committee's decision" effectively agrees with this condition. 

HDIMW brief, Exh. 1, ~ 2. We will modify this condition to require the developer to submit 

updated landscaping plans with the Site Plans for review for consistency with the final 

Comprehensive Permit. 

Condition 36. The Applicant shall apply to the DPW for a "New DrainlExcavation in 
Right-of-Way" Permit prior to installation. 

The Board argues that this is a requirement typically made on all new properties, even 

those that are not Chapter 40B projects. DPW Director Lynch stated that all new properties must 

apply to the DPW for such a permit. Exh. 97, ~ 9. HDIMW points out that the Board has required 

it to obtain a separate permit, although, under Chapter 40B, individual permits are to be included 

in the one comprehensive permit issued by the Board. We agree with the developer. The Board 

has not demonstrated that this permit should be exempted from inclusion in the comprehensive 

permit. Therefore, this condition is struck. 

Condition 42. All designs for connection of the Project to the municipal water system and 
the municipal sewer system and the designs for stormwater management shall be subj ect 
to review and approval for consistency with this Decision and for compliance with the 
Town's technical requirements for water and sewer system connections and stonnwater 
management by the Department of Public Works and the Building Commissioner. 

HD/MW generally objects to this condition as a condition subsequent, and proposes a 

modification ofthis condition that excludes review for compliance with technical requirements. 

HD/MW brief, Exh. 1, ~ 9. Building Commissioner Prondak testified that Milton requires all 

developers to submit designs for connections for municipal water and sewer systems, as well as 

for stormwater management, to the DPW for review, and he signs off on water and sewer 

connection designs after the DPW reviews and approves them. He noted that he views this 

condition as requiring him to review the designs for consistency with the final comprehensive 

permit. Exh. 95, ~ 8. Accordingly, we will add a clarification that the review for technical 

requirements for water and sewer system connections and stormwater management is to be for 

consistency with the final comprehensive permit. 
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Condition 46. Prior to the issuance of a Building Pennit, the Building Commissioner 
shall review the Site Plans for consistency with this Comprehensive Pennit and the 
Applicant shall demonstrate to the satisfaction ofthe Building Commissioner that: 

a. all Site Plans and landscaping plans have been reviewed by the Building 
Commissioner for consistency with this Comprehensive Pennit; 

b. the Applicant has submitted all plans to the Massachusetts Department of 
Transportation and has obtained any necessary approvals and pennits for access on 
Randolph Avenue 

c. the applicant has paid all reasonable fees for consultant review of site, building and 
water, stormwater and wastewater plans to ensure that this Project complies with this 
Comprehensive Pennit and state and local requirements (except as waived by this 
Comprehensive Pennit) and all reasonable consultant fees required by the Town for 
plumbing, electrical, and gas inspections. Inspection fees incurred after the issuance 
of the building permit shall be paid upon invoice. 

d. the Applicant has initiated and participated in a pre-construction meeting to discuss 
the proposed construction schedule with its contractor and the Town, including but 
not limited to the Building, Public Works, Police and Fire Departments. 

e. the Board of Health and the Building Commissioner have approved the Construction 
Management Plan. 

Condition 48. Prior to commencement of construction and subject to approval by the 
Building Commissioner, the Applicant shall provide a Construction Management Plan 
that shall include but not be liroited to: limit of work areas, the protection of abutting 
properties, the locations for storage of construction materials and equipment, dust and 
airborne particle control, security fencing, trash areas, earthwork calculations to 
determine earth and rock removal, the timetable for excavation and removal of ledge on 
the Site, if any, and the approxiroate number of necessary truck trips. 

The Board argues that Conditions 46 and 48 are consistent with mnnicipal practice and 

are necessary to ensure compliance with the comprehensive permit and town requirements. The 

Board correctly points out that construction management plans are typical for all projects, both 

those constructed under Chapter 40B and those not subsidized. Building Commissioner Prondak 

testified that Milton requires such a plan for developments like this one. Exh. 95, ~ 11. HD/MW 

only makes general objections regarding post permit review and proposes specific modifications 

of aspects of this condition. We will modifY these conditions to clarifY that all approvals are for 

consistency with the comprehensive permit, with the exception of the Mass Department of 

Transportation review, and that fees referenced in the permit shall be those that are substantiated 

by applicable bylaw or regulation. 

Condition 47. During construction, the Applicant shall conform to all local, state and 
federal laws regarding air quality, noise, vibration, dust and blocking of any roads. The 
Applicant shall at all times use reasonable means to minimize inconvenience to residents 
in the general area. The Applicant shall provide the Police Department with the name and 
24-hour telephone number for the project manager responsible for construction. The 
hours for operation of construction equipment, deliveries and personnel shall be 
detennined by the Building Commissioner. Any noise or traffic complaints during these 
hours will be investigated by the appropriate Town agencies and departments. 
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The Board argues that public safety, public health and environmental concerns support 

this requirement because of the location of the project in a thickly settled neighborhood 

bordering on a well-traveled state highway, as Ms. Tougias testified. Exh. 92, 'If 32. Building 

Commissioner Prondak and Mr. Turner testified that the condition is a typical requirement in a 

construction management plan. Exhs. 95, 'If 10; 91, 'If 33. 

HD/MW expresses concern that the building commissioner would exercise discretion 

regarding work hours for the project, and argues that Milton does not publish designated 

construction hours applicable to all construction projects, and this was not a condition imposed 

on some unsubsidized projects, citing to grants of a variance or special permit. Exhs. 2-3, 81-82. 

In light of the neighborhood and proximity of abutters, we consider this to be a reasonable 

condition with a modification to require that the building commissioner shall impose reasonable 

requirements for hours of operation. 

Condition 50. In the event of any off-site erosion or deposition, Applicant shall be given 
written notice of the problem and Applicant shall use best efforts to correct the situation. 
Iffor any reason a remedy is not hnplemented within one week of the day of notification, 
work on the Site shall cease and desist until such thne as remedial measures are 
hnplemented, inspected, and approved by the Town. 

HD/MW suggests modifYing this condition to remove the second sentence. The Board 

argues that this is a typical condition it includes for all construction projects. DPW Director 

Lynch testified that Milton typically gives developers less than a week to remedy off-site erosion 

or deposition. Exh. 97, 'If 12. We consider this a reasonable condition. It is retained. 

Condition 52. Prior to commencement of construction, the Applicant shall provide a 
blasting/drilling plan for review and approval by the Fire Chief and the Building 
Commissioner that includes methods to protect buildings, residents, pedestrians, and 
vehicles, and coordination with the DPW, the DOT and utility companies. All drilling 
and blasting pertaining to the Project and/or Site shall be in accordance with federal, state 
and local blasting permit laws and regulations and in accordance with the conditions 
contained thereto. 

The Board argues that this is a typical condition, and even if the developer does not 

expect to perform any blasting or drilling, there may be a need if it encounters unexpected ledge. 

HDIMW argues that there will be no blasting or drilling on the site. It offers a modified 

condition providing that in the event it determines it is necessary to blast or drill, it shall provide 

a plan, consistent with the first sentence of Condition 52. HDIMW brief, Exh. I, 'If 14. We will 

modifY this condition to require that, prior to the commencement of construction, the developer 

shall provide either the required blasting/drilling plan, or a statement certifYing that there will be 

no blasting or drilling on the project site. Should it thereafter determine any blasting or drilling is 
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necessary, it shall promptly amend its blasting and drilling report to provide the required 

blasting/drilling plan. 

Condition 53. Prior to the issuance of the Certificate of Occupancy, the Applicant shall 
submit an as-built plan stamped by a Registered Professional Engineer in Massachusetts 
that shows all consttuction, including all utilities, grading and other pertinent features. 
This as-built plan shall be submitted to the Building Commissioner for approval and to 
the Board for its files. The Applicant shall also submit a letter from the Project architect 
and engineer stating that the building, landscaping and site layout comply with the Site 
Plans, the Stormwater Management Report, and the requirements ofthis Comprehensive 
Permit. 

The Board argues that this is a typical and universally accepted requirement for all major 

projects, and some smaller ones. Exh. 95, ~ 14. HDIMW argues generally that this condition is 

an improper condition subsequent and proposes a modification which would provide for filing 

the as-built plan and letter as described in Condition 53, but not require the building 

commissioner's approval. HD/MW brief, Exh. 1, ~ 15. We will modifY the condition to require 

that the as-built plan is to be reviewed for consistency with the comprehensive permit. 

D. Other Conditions Challenged as Unlawful 

Condition 62. This Comprehensive Permit shall expire if consttuction is not commenced within 
three years from the date of [sic 1 this Comprehensive Permit becomes fmal as provided in 760 
CMR 56.05(12)(c), and subject to the tolling provisions of760 CMR 56.05(12)(c). The Applicant 
may apply to the Board for extensions to this Comprehensive Permit in accordance with 760 CMR 
56.05(12)(c). 

Condition 63. If the Applicant revises any of the Plans (or any other materials listed in 
Item 2 hereof), it shall present the revised plans or other materials to the Board in 
accordance with 760 CMR 56.05(11). 

The Board argues that these conditions are intended to reflect applicable law and has 

proposed a modification. HD/MW argues that Conditions 62 and 63 exceed the Board's 

authority because they restate the Committee's regulations in an inaccurate or incomplete 

manner, and therefore should be struck. HD/MW is correct that the Board has inaccurately 

characterized the Committee's regulations as they reflect only portions of the applicable 

regulations. Moreover, since they are intended to reflect the Committee's regulations, they are 

superfluous. Accordingly, Conditions 62 and 63 are struck. 34 

Condition 56. If any part ofthis Comprehensive Permit is for any reason held invalid or 
unenforceable, such invalidity or unenforceability shall not affect the validity of any other portion 
of this Decision. 

34 HD/MW did not challenge Condition 64 in its brief. However, we accept the proposed modification 
suggested by the Board in its brief and incorporate it into this decision. 
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HD/MW argues that this condition is unlawful because a comprehensive permit is not a 

contract, citing Autumnwood, supra, No. 2005-06, slip op. at 20 (striking condition that Board's 

conditions "supersede all other documents or agreements concerning the development"). The 

developer also suggests that this condition should be struck because the Committee has the 

power to render the entirety of the Board's decision moot. This provision is reasonable and is 

retained. 

Condition 58. The Board shall retain jurisdiction over the Project to ensure compliance 
with the terms and conditions of this Comprehensive Permit. 

The Board proposes in its brief to eliminate this condition. Condition 58 is struck. 

Condition 60. Any person aggrieved by this Comprehensive Permit may appeal pursuant to tbe 
Act. 

The Board proposes in its brief to modifY this condition to provide "or a Comprehensive 

Permit ordered as a result of an appeal therefrom." Board brief, p. 75. HD/MW also proposes a 

modification of this condition. Since our standard decision provides for appeal of our 

comprehensive permit decisions, this condition is struck. 

Condition 61. Subsequent to the expiration of all applicable appeal periods and prior to tbe 
commencement of construction, the Applicant shall record tbis Decision witb Norfolk County 
Registry of Deeds and shall provide the Board and tbe Building Commissioner witb a copy of this 
Decision with the applicable recording information. 

The Board proposes to amend Condition 61 to replace "Decision" with "Final 

Comprehensive Permit as defined by 760 CMR 56.05(l2)(a)." HD/MW agrees to the recording 

requirement but proposes eliminating the requirement of providing a copy of the recording 

information to the Board and the building commissioner. HDIMW brief, Exh. I, ~ 18. We will 

retain the courtesy requirement to provide copies to the Board and building 

commissioner. 

VI. Massachusetts Environmental Protection Act (MEP A) Requirements 

The Board claims that the project is subject to review by the Executive Office of Energy 

and Environmental Affairs (EOEEA) under the Massachusetts Environmental Protection Act 

(MEPA), G.L. c. 30, §§ 61-621, because the project will meet or exceed a MEPA review 

threshold - that the project is expected to alter 5,000 or more square feet (sf.) of bordering or 

isolated vegetated wetlands. See 301 CMR 11.03(3)(b )I.d. The Board argues that the access 
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driveway crossing over the bordering vegetated wetlands will cause temporary and permanent 

alteration of more than 5,000 sf.35 

The proposed access driveway crossing across the wetlands will necessitate the alteration 

of bordering vegetated wetlands on the project site. See Exh. 59, p. 5. Mr. Burke, the project 

engineer, determined that the project, as proposed, will only alter 4,854 sf., of which 4,344 sf. 

would be permanently altered and 510 sf. would be temporarily altered during construction of 

the access drive. Exh. 86, '\[6. In his original design Mr. Burke proposed using two foot-wide hay 

bales for erosion control. Tr. IV, 124. His calculation of a total disturbance of 4,854 sf., however, 

did not include the area occupied by the hay bales as part of temporarily altered wetlands, and he 

acknowledged that had he included that area, the total area of alteration would have exceeded 

5,000 sf. Tr. IV, 71. 

Using Mr. Burke's proposed layout plan, the Board's engineer, Mr. Turner, measured 

total altered wetlands to be 5,233 sf., of which 4,339 sf. would be permanently altered. Exhs. 91, 

'\['\[3,9; 59; Tr. II, 167-68. In response to Mr. Turner's pre-filed testimony, Mr. Burke modified 

his design to replace the hay bales with an erosion control barrier consisting of geotextile fabric 

attached to a welded wire fence mounted on steel staked posts along the work limit boundary 

where the bales of hay were to be laid, maintaining a total altered area of 4,854 sf. Exhs. 105, 

'\['\[4-5; 105-1. Mr. Turner agreed that replacing the hay bales with the geotextile barrier would 

reduce his calculation of 5,233 sf. of total altered wetlands by the area attributable to the hay 

bales to less than 5,000 sf. Tr. II, 164-68. 

The Carlins argue that Mr. Burke's testimony that the impact on the wetlands would be 

less than 5,000 square feet is not credible, and that he professed ignorance and avoided 

answering questions designed to elicit an admission that the wetlands disturbance would be more 

than 5,000 sf. They challenge his credibility generally because he said he should be trusted 

although detailed information is not shown on the plans he prepared. Tr. IV, 70,142. 

Much of the temporarily impacted area shown on the grading and drainage plan consists 

of the area 2 to 2\1, feet on either side of the roadway to the work limit boundary. Tr. IV, 70, 76; 

Exh. 59, p. 5. The Carlins' witness, Ms. Bernardo, testified that it would not be practical to 

35 The developer argues that the Board cannot raise this issue as it was not included in the Pre-Hearing 
Order. Although the Board may have waived this by not including it in the Pre-Hearing Order, the 
Committee must comply with 760 CMR 56.07(5)(c). 
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expect that construction of the roadway would remain only within the proposed work area of 

only two feet on either side of the access driveway, as "the walls sit on a wall base and the box 

culvert beneath the walls will be keyed into footings that require excavation below the finished 

grade and will extend outward from the walls necessarily pushing the excavation further into the 

wetland resource area .... " Exh. 102, ~ 13. She estimated that the increase in width of the work 

area would cause a disturbance closer to four feet on either side of the retaining walls bringing 

the amount of disturbance over the 5,000 sf. threshold. Exhs. 102, ~ 13; 59, p. 13 36 

On balance, we conclude that Ms. Bernardo' stestimony regarding the extent of the 

potential temporary disturbance to the wetlands is more credible than that of Mr. Burke. We 

conclude that the disturbance is close enough to the MEP A threshold that there is a reasonable 

likelihood that the disturbance will meet or exceed the MEP A threshold. 

Accordingly, HD/MW shall either file an ENF with the EOEEA pursuant to 301 CMR 

I 1.0 I (4)(a) or a request for an advisory opinion from the Secretary under 301 CMR 11.01(6) 

within 30 days of this decision, serving a copy thereof on the Committee. If applicable, pursuant 

to 760 CMR 56.07(5)(c), the comprehensive permit shall not be implemented until the 

Committee has fully complied with MEPA, and the Committee will retain the authority to amend 

our decision in accordance with the findings or reports prepared in accordance with MEP A 

requirements. 

36 Condition 30's requirement for the access driveway to have five-foot sidewalks on either side of the 
driveway would also increase the total altered area of the wetlands. HDIMW also argues that Condition 
29's required addition of a right-hand turn lane would increase the wetlands altered area, although it 
offered no citation or explanation. 
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VII. CONCLUSION AND ORDER 

Based upon review of the entire record and upon the findings of fact and discussion 

above, the Housing Appeals Connnittee concludes that the decision ofthe Board is not consistent 

with local needs. The decision of the Board is vacated and the Board is directed to issue a 

comprehensive permit that conforms to this decision as provided in the text of this decision and 

also subject to the following conditions. 

1. Any specific reference made to the "Board's Decision," "this Decision" or "this 
comprehensive permit" shall mean the comprehensive permit as modified by the 
Connnittee's decision. Any references to the submission of materials to the Board, the 
building connnissioner, or other municipal officials or offices for their review or approval 
shall mean submission to the appropriate municipal official with relevant expertise to 
determine whether the submission is consistent with the final comprehensive permit, such 
determination not to be unreasonably withheld. In addition such review shall be made in 
a reasonably expeditious manner, consistent with the timing for review of comparable 
submissions for unsubsidized projects. See 760 CMR 56.07(6). 

2. Should the Board fail to carry out this order within thirty days, then, pursuant to G.L. c. 
40B, § 23 and 760 CMR 56.07(6)(a), this decision shall for all purposes be deemed the 
action of the Board. 

3. Because the Housing Appeals Connnittee has resolved only those issues placed before it 
by the parties, the comprehensive permit shall be subject to the following further 
conditions: 

(a) Construction in all particulars shall be in accordance with all presently applicable 
local zoning and other bylaws except those waived by this decision or in prior 
proceedings in this case. 

(b )The subsidizing agency may impose additional requirements for site and building 
design so long as they do not result in less protection of local concerns than 
provided in the original design or by conditions imposed by the Board or this 
decision. 

(c) If anything in this decision should seem to permit the construction or operation of 
housing in accordance with standards less safe than the applicable building and 
site plan requirements of the subsidizing agency, the standards of such agency 
shall control. 

(d)N 0 construction shall connnence until detailed construction plans and 
specifications have been reviewed and have received final approval from the 
subsidizing agency, until such agency has granted or approved construction 
financing, and until subsidy funding for the project has been connnitted. 
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(e) The Board shall take whatever steps are necessary to ensure that a building permit 
is issued to the applicant, without undue delay, upon presentation of construction 
plans, which conform to the comprehensive permit and the Massachusetts 
Uniform Building Code. 

4. The comprehensive permit shall be subject to the following further conditions: 

(a) The development shall be constructed as shown on the site plans set out in prepared 
by DeCelle Burke & Associates, revised May 29,2015, Sheets 1-13 (Exhibit 59), 
as modified by this decision. 

(b )All construction shall comply with all Massachusetts and federal regulations and 
requirements concerning noise and vibration, and with similar local requirements. 
Local officials and residents may take whatever actions are normally taken to 
ensure enforcement of such requirements. 

(c) Construction and marketing in all particulars shall be in accordance with all 
presently applicable state and federal requirements, including without limitation, 
fair housing requirements. 

(d) This comprehensive permit is subject to the cost certification requirements of 760 
CMR 56.00 and DHCD guidelines issued pursuant thereto. 

(e) The Board shall not issue any further decision that imposes further conditions. 
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This decision may be reviewed in accordance with the provisions of G.L. c. 40B, § 22 

and G.L. c. 30A by instituting an action in the Superior Court or the Land Court within 30 days 

of receipt of the decision. 
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