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FISCAL YEAR 1996 IN REVIEW
Fiscal year 1996 marked a relatively stable year for the workers'
compensation system. The downward trend -- in disputed claims filed and
adjudicated, in workers' compensation insurance rates and the market share of
the assigned risk pool -- continued as it has in recent years. These
improvements in the Massachusetts workers' compensation system were the
focus of two major studies released in 1996, one by the Workers' Compensation
Research Institute, the other by the Pioneer Institute. After much detailed
analysis, both studies stated what the parties to the system have predicted -- that
the major reforms instituted by chapter 398 in 1991 have positively impacted the
system. Other factors, such as the use of loss sensitive insurance products
(large deductible policies, retrospective rating plans, and dividend policies) have
also contributed and should be credited with much of the success, as well.
The agreement between the insurance industry and regulators to reduce
average insurance rates by 12.2% was much heralded in May, 1996. Public
officials and business owners alike point to reductions in the insurance rates as a
sure sign of improvements in workers' compensation. Labor and employee
representatives are less enthusiastic as their concerns rest in ensuring that
injured employees receive fair and adequate benefits in a timely manner.
Nevertheless, the labor representatives of the Council viewed lower workers'
compensation rates as a sign of enhanced business conditions which translate
into more jobs, higher wages and better benefits for all workers.
A smaller assigned risk pool is a sign that insurance carriers can offer
insurance products at reasonable rates to businesses that otherwise would have
been considered too risky or so small that coverage was not economical. The
residual market continued to decline in fiscal year 1996. In March, estimates
held that 26% of the market was in the assigned risk pool. Also, the pool
operated at a “profit” in fiscal year 1996.
The DIA continued to experience marked reductions in its case load. The
department received 28% fewer First Reports of Injury than it did in fiscal year
1995. Requests for adjudication declined yet again -- another 8% -- for a total
decline of 46% since 1991.
In light of the decrease in the work load, in 1996 the Council questioned
increases in the operating budget of the DIA. In fiscal year 1997, the operating
budget of the agency increased 7%. In response to a request for a 19% increase,
the Council's subcommittee met extensively throughout the year to discuss the
request. Subcommittee members received unprecedented cooperation from the
agency when reviewing the details of the budget. Ultimately, the Council voted to
support the DIA's request with concern expressed over a 34% increase in the
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budget since 1991, growing year end balances totaling more than $12 million in
fiscal year 1995, frequent inter-subsidiary budget transfers, and the lack of a
comprehensive budget for the agency’s Medical Utilization Trending and
Tracking System (MUTTS).
On February 7, 1996, Governor Weld issued Executive Order 384,
requiring that all agencies reduce, simplify and eliminate unnecessary,
duplicative, and unreasonable regulations. Each regulation was to be reviewed
and subjected to a cost/benefit analysis. Any regulation with a less costly
alternative is required to be revised. Any deemed unnecessary must be
rescinded. This effort to abbreviate the vast inventory of state regulations
impacted the Department of Industrial Accidents, the Division of Insurance and
the Rate Setting Commission (Division of Health Care Finance & Policy). The
agency’s proposed amendments to utilization review regulations mandating
electronic submission of insurance claims data were withdrawn after issuance of
this executive order. All agencies, including the DIA, began the process of
evaluating existing regulations in the fiscal year.
In fiscal year 1996, Governor Weld announced a plan to reorganize and
downsize state government. Under his plan, six of eleven cabinet secretaries
were to be eliminated, several agencies were to be consolidated, and agency
missions were to be revised. A comprehensive plan was submitted to the
legislature in June as part of the fiscal year 1997 budget. The legislature
substantially altered this plan. The most substantive element remaining was the
elimination of five Executive Secretariats. These were replaced with agencies
assuming many of the same functions previously exercised by the Secretariats.
Of particular note to the Advisory Council was the elimination of the Executive
Secretary of Labor and the Executive Secretary of Economic Affairs. They were
replaced with a Director of Labor & Workforce Development and a Director of
Economic Development & Business Affairs, respectively. Each assumes virtually
the same functions as their predecessors.
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ADVISORY COUNCIL
The Massachusetts Workers’ Compensation Advisory Council was
created by the Massachusetts General Court on December 10, 1985 with
passage of Chapter 572 of the Acts of 1985. Its function is to monitor,
recommend, give testimony, and report on all aspects of the workers’
compensation system, except the adjudication of particular claims or complaints.
The council also periodically conducts studies on various aspects of the workers’
compensation system.
The Advisory Council is mandated to issue an annual report evaluating
the operations of the Department of Industrial Accidents and the Massachusetts
workers’ compensation system. In addition, members are required to review the
annual operating budget of the Department of Industrial Accidents, and, when
necessary, submit an independent recommendation.
The Advisory Council is comprised of leaders from labor, business, the
medical profession, the legal profession, the insurance industry and government.
Its sixteen members are appointed by the governor for five year terms and
include: five employee representatives (each of whom is a member of a duly
recognized and independent employee organization); five employer
representatives (representing manufacturing classifications, small businesses,
contracting classifications, and self-insured businesses); one representative of
the workers’ compensation claimant’s bar; one representative of the insurance
industry; one representative of the medical providers; and one representative of
vocational rehabilitation providers. The Director of Labor & Workforce
Development and the Director of Economic Development serve as ex officio
members.
The employee and employer representatives comprise the voting
members of the council, and the council cannot take action without at least seven
affirmative votes. The council’s chairperson and vice-chairperson rotate between
an employee representative and an employer representative.
The Advisory Council is required by law to meet when the chairperson
calls for a meeting or upon the petition of a majority of members. It usually
meets on the second Wednesday of each month at 9:00 a.m. at 600 Washington
Street, 7th Floor Conference Room, Boston, Massachusetts.
Meetings are open to the general public pursuant to the Open Meeting
Laws (G.L., ch. 30A, sec. 11A ).

Studies
The Advisory Council over the years has conducted a number of studies
on workers’ compensation, some of which were performed at the request of the
legislature.
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The following are studies conducted by the council:
The Analysis of Friction Costs Associated with the Massachusetts’ Workers’
Compensation System, Milliman & Robertson, John Lewis, (1989).
Analysis of the Massachusetts Department of Industrial Accidents’ Dispute
Resolution System, Endispute, Inc., B.D.O. Seidman, (1991).
Assessment of the Department of Industrial Accidents & Workers’ Compensation
System, Peat Marwick Main, (1989).
Competitive Rating of Workers’ Compensation in Massachusetts, J.H. Albert,
(1995).
Medical Access Study, Lynch-Ryan, The Boylston Group (1990).
Report on Competitive Rating, Tillinghast, (1989).
Report to the Legislature on Competitive Rating, Massachusetts Workers’
Compensation Advisory Council, (1989).
Report to the Legislature on the Mark-up System for Case Scheduling,
Massachusetts Workers’ Compensation Advisory Council, (1990).
Report to the Legislature on Occupational Disease, Massachusetts Workers’
Compensation Advisory Council, (1990).
Report to the Legislature on Public Employees, Massachusetts Workers’
Compensation Advisory Council, (1989).
Study of Workers’ Compensation Wage Replacement Rates, Tillinghast;
Professor Peter Kozel, (1994).
Study of Workers’ Compensation Insurance Rate Methodology, The Wyatt
Company, (1994).
The Advisory Council’s studies are available for review Monday through
Friday, 9:00 a.m. - 5:00 p.m. at the Massachusetts State Library, State House,
Room 341, Boston, Massachusetts, 02133 or by appointment at the offices of the
Advisory Council, 600 Washington Street, 2nd Floor, Boston, Massachusetts
(617) 727-4900 ext. 378.
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LEGISLATION
During the 1995-1996 legislative session, over sixty-five bills were filed by
legislators seeking to amend the workers’ compensation system.1 Most bills
concerning workers’ compensation matters are referred to the Joint Committee
on Commerce & Labor. Once legislation is referred to the committee, public
hearings are held on the individual bills. The committee then issues a report,
with recommendations that a bill either receive a favorable rating of “ought to
pass” or an unfavorable rating of “ought not to pass.”
During the session, proposals ranged in scope from exempting holding
companies and corporate officers from the requirement of workers’ compensation
insurance to re-examining the definition of exclusive remedy. By the end of the
fiscal year, the legislature enacted two bills concerning workers’ compensation.
For a list of members of the Joint Committee on Commerce and Labor,
see appendix J.

Bills Enacted
Industrial Accident Nominating Panel (H.6039--filed by Rep. Bosley)
This bill amends the membership of the Industrial Accidents Nominating
Panel (G.L. Ch. 23E, §9). Currently, one of the 11 members of the nominating
panel is required to be an attorney who does not practice workers’ compensation
law. H.6039 will replace this member with two attorneys: one who represents
claimants before the board and another who represents employers or insurers.
Governor Weld did not sign this legislation, but sent it back to the legislature for
technical corrections. The bill did not account the reorganization plan made by
the government.
Nonprofit Entities (H.5587--filed by Rep. Brewer, Enacted with Amendment)
This bill amends the definition of employer in section 1 of the workers’
compensation act so that nonprofit entities, as defined by the IRS Code, that are
exclusively staffed by volunteers are exempt from the requirement of carrying
workers’ compensation insurance.
Section Two of this bill seeks to require that the DIA’s regulations be
amended regarding the discovery process (whereby each party requests from
the other party relevant documents and evidence relating to issues in
controversy).
Prior to the amendments, the regulation allowed any party to serve on
“any other party” a request for documents. The bill expands who can be served
with a request for documents to “any party, employer or medical provider
rendering medical treatment to the claimant.”
1

Due to a change in the Senate and House Rules, the legislative session included calendar years 1995 and
1996.
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Moreover, the regulation had allowed for “any medical report, or record of
wages earned subsequent to the alleged injury” to be inspected and copied by
the party making the request. This legislation expands the rule by requiring that
“any medical notes, treatment reports and employment records” be inspected
and copied by the party making the request.

Bills with a “Favorable Rating”
Health Care Services Board (S.35--filed by Sen. Berry)
This bill would add one person representing occupational therapists and
another representing an occupational health nurse to the membership of the
Health Care Services Board at the Department of Industrial Accidents.
Lump Sum Agreements (S.2195--filed by Sen. Morrissey)
This bill would further regulate lump sum agreements in workers’
compensation settlements by changing Section 48(1) of Chapter 152. The bill
would not allow lump sum agreements to be perfected “until reviewed and
approved as complete” by a conciliator, administrative judge or administrative law
judge “as being in the claimant’s best interest.” Currently, the law reads “until
reviewed and approved” as appropriate.
Old Age Benefits (H.1061--filed by Rep. Brewer)
Under §35E, employees who are 65 years old or older cannot receive
workers’ compensation benefits if they have been out of the labor force for two
years and they are eligible for old age benefits (social security, private or public
pensions), unless they can prove they would have remained in the labor force
had they not been injured. H.1061 would bring this section into conformity with
federal prohibitions against age discrimination by removing the requirement that
the employee be 65 years old or older. Any employee, regardless of age, would
be ineligible to receive workers’ compensation benefits if they have been out of
the labor force for two years and are eligible for old age benefits, unless they can
prove they would have remained in the labor force.
Code of Judicial Conduct (H.1065--filed by Rep. Cabral)
This bill would subject the AJs, ALJs and Senior Judge to the terms of the
Code of Judicial Conduct. The cannons of the code are:
1. A Judge should uphold the integrity and independence of the judiciary.
2. A Judge should avoid impropriety and the appearance of impropriety
in all his activities.
3. A Judge should perform the duties of his office impartially and diligently.
4. A Judge may engage in activities to improve the law, the legal system,
and the administration of justice.
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5. A Judge should regulate his extra-judicial activities to minimize the risk
of conflict with his judicial duties.
6. A Judge should regularly file reports of compensation received for
quasi-judicial and extra-judicial activities.
7. A Judge should refrain from political activity.

Bills Recommended “Not to Pass”
Vocational Rehabilitation (S.31--filed by Sen. Antonioni)
This bill would prohibit vocational rehabilitation providers owned, operated
or affiliated by any workers’ compensation insurance carriers, from providing
services to workers’ compensation claimants.
Exemption (H.680--filed by Rep. Thompson)
This bill exempts Registry of Motor Vehicle employees from the
requirement that five working days be missed before becoming eligible for
workers’ compensation benefits.

Other Bills Reviewed by the Advisory Council
Average Weekly Wage (S.1785--filed by Sen. Wetmore)
Exclusive Remedy (S.2012 & S.2013--filed by Sen. Swift)
Voluntary Payment (S.2194--filed by Sen. Morrissey)
Holding Companies (S.2214--filed by Sen. Antonioni)
Third Party Lawsuits (H.3131--filed by Rep. DiMasi)
Employee Welfare Fund (H.4139--filed by Rep. Brewer)
Sole Proprietors (H.5337--filed by Rep. Sprague)
Benefits (H.5713--filed by Rep. Klimm)
Exemption (H.5726--filed by Rep. Resor)
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REORGANIZATION PLAN
As part of the FY’97 budget signed by Governor Weld on June 30, 1996,
a government reorganization plan was implemented. Included in the plan was a
reduction in the number of cabinet secretaries from eleven to six, and a
regrouping of agencies. With the elimination of the Executive Office of Labor, a
new Department of Labor and Workforce Development was created (see chart
below). The Department of Industrial Accidents was renamed the Division of
Industrial Accidents, falling under the umbrella of the Department of Labor and
Workforce Development, much as it has under the Executive Office of Labor.
The Department of Labor will be headed by a Director, and the DIA will continue
to be headed by a Commissioner.
Governor Weld vetoed a provision calling for the creation of an Office of
Labor, Education and Economic Development, to be governed by a Coordinating
Council. This Council would have overseen the new Departments of Education,
Consumer Affairs and Business Regulation, Economic Development, and Labor
and Workforce Development.
Figure 1: Reorganization Plan--Dept. of Labor and Workforce Development (Formerly
Executive Office of Labor)

Governor

Department of
Labor and
Workforce Development

Division of
Workforce
Development

Division of
Employment
and Training

Division of
Industrial
Accidents

Labor
Relations
Committee

Division of
Labor Market
Information

Division of
Occuapational
Safety

Board of
Conciliation
and Arbritration

Joint Labor
Management
Committee

Division of
Apprenticeship

within the Department of Labor and Workforce Development
but not subject to its jurisdiction.
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STATUTORY PROVISIONS TO RESOLVE DISPUTES
Figure 2: Schedule of Events
Schedule of Events:

Report 101
Day of
Injury

5th Lost
Calendar Day
of Disability

Employer Files
First Report of
Injury Within
7 days

Insurer Must
Pay or Deny
Within 14 days

Insurer may stop
payments 7 days
after notice*

*The insurer may stop payments unilaterally (with seven days notice) only if the case remains within the
180 day “pay without prejudice period,” and the insurer has not been assigned or accepted liability for the
case. Otherwise, the insurer must file a “complaint” and go through the dispute resolution process.

Workers’ Compensation Claims
When an employee is disabled or incapable of earning full wages for five
or more calendar days, or dies, as the result of a work related injury or disease,
the employer must file a First Report of Injury. This form must be sent to the
Office of Claims Administration at the DIA, the insurer and the employee within
seven days of notice of the injury. If the employer does not file the required First
Report of Injury with the DIA, it may be subject to a fine.
The insurer then has 14 days upon receipt of an employer’s first injury
report to either pay the claim or to notify the DIA, the employer, and the
employee of refusal to pay.2 When the insurer pays a claim, it may do so without
accepting liability for a period of 180 days. This is the “pay without prejudice
period” that establishes a window where the insurer may refuse a claim and stop
payments at its will. Up to 180 days, the insurer can unilaterally terminate or
modify any claim as long as it specifies the grounds and factual basis for so
doing. 3 The purpose of the pay without prejudice period is to encourage the
insurer to begin payments to the employee instead of outright denying the claim.
After a conference order is issued or the pay without prejudice period
expires, the insurer may not stop payment without an order from an AJ. The
insurer must request a modification or termination of benefits based on an
impartial medical exam and other statutory requirements. A discontinuance or
modification of benefits may take place no sooner than 60 days following referral
to the division of dispute resolution.

2

If there is no notification or payment has not begun, the insurer is subject to a fine of $200 after 14 days,
$2,000 after 60 days, and $10,000 after 90 days.
3
The pay without prejudice period may be extended up to one year under special circumstances. The DIA
must be notified seven days in advance.
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Dispute Resolution Process
Requests for adjudication may be filed either by an employee seeking
benefits, or an insurer seeking modification or discontinuance of benefits
following the payment without prejudice period.
Figure 3: Dispute Resolution Process

Dispute Resolution:
START: 30 days after the onset of disability, or immediately following an insurer’s “deny”, the employee may file
a claim with the DIA and Insurer.

If no agreement

Conciliation

If conference order
is appealed

Conference

If hearing decision
is appealed

Hearing

Reviewing
Board

Lump sum settlements may occur at any time throughout the process

A dispute not resolved at conciliation will then be referred to a conference
where it is assigned to an AJ who retains the case throughout the process if
possible. The insurer must pay an appeal fee of 65% of the state average
weekly wage (SAWW), or 130% of the SAWW if the insurer fails to appear at
conciliation. The purpose of the conference is to compile the evidence and to
identify the issues in dispute and the AJ may require injury and hospital records.
This order may be appealed to a hearing within 14 days.
At the hearing, the AJ reviews the dispute according to oral and written
documentation. The procedure at a hearing is formal and a verbatim transcript of
the proceedings is recorded by a stenographer. Witnesses are examined and
cross-examined according to the Massachusetts Rules of Evidence. The AJ may
grant a continuance for reasons beyond the control of any party. Either party
may appeal a hearing decision within 30 days.
This time limit for appeals may be extended up to one year for reasonable
cause. A fee of 30% of the state average weekly wage must accompany the
appeal. The claim will then proceed to the reviewing board where a panel of
ALJs will hear the case.
At the reviewing board, a panel of three ALJs will review the evidence
presented at the hearing and may ask for oral arguments from both sides. They
can reverse the AJs decision only if they determine that the decision was beyond
the scope of authority, arbitrary, capricious, or contrary to law. The panel is not a
fact finding body, although it may recommit a case to an AJ for further findings of
fact.
All orders from the dispute resolution process may be enforced by the
Superior Court of the Commonwealth. Reviewing Board cases may also be
appealed to the Appeals Court. The cost of appeals are reimbursed to the
claimant (in addition to the award of the judgment) if the claimant prevails.
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Lump Sum Settlements
A case can be resolved at any point during the DIA’s three step dispute
resolution period by settlement or by the decision of an administrative judge (AJ)
or administrative law judge (ALJ).
Conciliators may “review and approve as complete” lump sum
settlements, a standard that allows the conciliator to review a completed lump
sum settlement. Conciliators or the parties at conciliation may also refer a case
to a lump sum conference where an administrative law judge will decide if a lump
sum settlement is in the best interest of the parties.
AJs at the conference and hearing may approve lump sum settlements in
the same manner that an ALJ approves a settlement at the lump sum
conference. AJs and ALJs must determine whether settlements are in the best
interest of the employee, and a judge may reject a settlement offer if it appears to
be inadequate. Dispute resolution begins at conciliation, where a conciliator will
attempt to resolve a dispute by informal means.

Alternative Dispute Resolution Measures
Arbitration & Mediation - At any time prior to five days before a conference, a
case may be referred to an independent arbitrator. The arbitrator must make a
decision whether to vacate or modify the compensation pursuant to §12 and §13
of G.L. Chapter 251.
The parties involved may agree to bring the matter before an independent
mediator at any stage of the proceeding. Mediation shall in no way disrupt the
dispute resolution process and any party may proceed with the process at the
DIA if they decide to do so.
Collective Bargaining - An employer and a recognized representative of its
employees may engage in collective bargaining to establish certain binding
obligations and procedures related to workers’ compensation. Agreements are
limited to the following topics: supplemental benefits under §§34, 34A, 35, 36;
alternative dispute resolution (arbitration, mediation, conciliation); limited list of
medical providers; limited list of impartial physicians; modified light duty return
to work program; adoption of a 24 hour coverage plan; establishing safety
committees and safety procedures; establishing vocational rehabilitation or
retraining programs.
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SUMMARY OF BENEFITS UNDER CHAPTER 152
An employee who is injured during the course of employment, or suffers
from work-related mental or emotional disabilities, as well as occupational
diseases, is eligible for workers’ compensation benefits. These benefits include
weekly compensation for lost income during the period the employee cannot
work. Indemnity payments vary, depending on the average weekly wage of the
employee (AWW) and the degree of incapacitation. The statute dictates that the
maximum benefit be set at 100% of the State Average Weekly Wage (SAWW),
and that a minimum benefit of at least 20% of the SAWW.4
In addition, the insurer is required to furnish medical and hospital
services, and medicines if needed. The insurer must also pay for vocational
rehabilitation services if the employee is determined to be suitable by the DIA.
Below is a list of the SAWW’s since 1991 and the maximum (SAWW) and
minimum benefit levels for §34 and §34A claims:
Table 1: Indemnity Benefits

Maximum Benefit

Minimum Benefit

10/1/91-

$515.52

$103.10

10/1/92-

$543.30

$108.66

10/1/93-

$565.94

$113.19

10/1/94-

$585.95

$117.19

10/1/95-

$604.03

$120.81

10/1/96-

$631.03

$126.21

Indemnity and Supplemental Benefits
The following are the various forms of indemnity and supplemental
benefits employees may receive depending on their average weekly wage, state
average weekly wage, and their degree of disability.

Temporary Total Disability (§34) - Compensation will be 60% of the employee’s
average weekly wage (AWW) before injury while remaining above the minimum
and below the maximum payments that are set for each form of compensation.
The maximum weekly compensation rate is 100% of the state average weekly
wage ($631.03), while the minimum is 20% of the SAWW ($126.21) if claims

4

The Statewide Average Weekly Wage (SAWW) is determined under subsection (2) of Chapter 151A §29
and promulgated by the Director of Employment and Training. As of October 1, 1996, the SAWW is
$631.03.
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involve injuries occurring on or after October 1, 1996. The limit for temporary
benefits is 156 weeks.

Partial Disability (§35) - Compensation is 60% of the difference between the
employee’s AWW before the injury and the weekly wage earning capacity after
the injury. This amount cannot exceed 75% of temporary benefits under §34 if
they were to receive those benefits. The maximum benefits period is 260 weeks
for partial disability, but may be extended to 520 weeks.

Permanent and Total Incapacity (§34A) - Payments will equal 2/3 of AWW
following the exhaustion of temporary (§34) and partial (§35) payments. The
maximum weekly compensation rate is 100% of the state average weekly wage
($631.03), while the minimum is 20% of the SAWW ($126.21) if claims involve
injuries that occurred on or after October 1, 1996. The payments must be
adjusted each year for cost of living allowances (COLA benefits).

Death Benefits for Dependents (§31) - The widow or widower that remains
unmarried shall receive 2/3 of the worker’s AWW, but not more than the state’s
AWW or less than $110 per week. They shall also receive $6 per week for each
child (this is not to exceed $150 in additional compensation). There are also
benefits for other dependents. Benefits paid to all dependents cannot exceed
250 times the state AWW plus any cost of living increases (COLA). Children
under 18 may, however, continue to receive payments even if the maximum has
been reached.
Burial expenses may not exceed $4000.

Subsequent Injury (§35B) - An employee who has been receiving
compensation, has returned to work for two months or more, and is subsequently
re- injured, will receive compensation at the rate in effect at the time of the new
injury (unless the old injury was paid in lump sum). If the old injury was settled
with a lump sum, then the employee will be compensated only if the new claim
can be determined to be a new injury.

Attorney’s Fees
The dollar amounts specified for attorney’s fees are listed in G.L.152
§13A(10). As of October 1, 1996 subsections 1 through 6 were updated to
reflect adjustments to the State Average Weekly Wage. Below is a summary of
the attorney’s fee schedule.
(1) When an insurer refuses to pay compensation within 21 days of an initial
liability claim, but prior to a conference agrees to pay the claim (with or without
prejudice), the insurer must pay an attorney’s fee of $803.45 plus necessary
expenses. If the employee’s attorney fails to appear at a scheduled conciliation,
the amount paid is $401.79.
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(2) When an insurer contests a liability claim and is ordered to pay by an
administrative judge at conference, the insurer must pay the employee’s attorney
a fee of $1,148.01. The administrative judge can increase or decrease this fee
based on the complexity of a case and the amount of work an attorney puts in. If
the employee’s attorney fails to appear at a scheduled conciliation, the fee may
be reduced to $ 574.01.

(3) When an insurer contests a claim for benefits other than the initial liability
claim as in subsection (1) and fails to pay compensation within 21 days yet
agrees to pay the compensation due, prior to conference, the insurer must pay
the employee’s attorney fee in the amount of $574.01 plus necessary expenses.
This fee can be reduced to $287.01 if the employee’s attorney fails to appear at a
scheduled conciliation.

(4) When an insurer contests a claim for benefits or files a complaint to reduce or
discontinue benefits by refusing to pay compensation within 21 days, and the
order of the administrative judge after a conference reflects the written offer
submitted by the claimant (or conciliator on the claimant’s behalf), the insurer
must pay the employee’s attorney a fee of $803.58 plus necessary expenses. If
the order reflects the written offer of the insurer, no attorney fee should be paid.
If the order reflects an amount different from both submissions, the fee should be
in the amount of $401.79 plus necessary expenses. Any fee should be reduced
in half if the employee’s attorney fails to show up to a scheduled conciliation.

(5) When the insurer files a complaint or contests a claim and then either a)
accepts the employee’s claim or withdraws its own complaint within 5 days of a
hearing, or b) the employee prevails at a hearing, the insurer shall pay a fee to
the employee’s attorney in the amount of $4,017.99 plus necessary expenses.
An administrative judge may increase or decrease this amount based on the
complexity of the case and the amount of work an attorney puts in.

(6) When the insurer appeals the decision of an administrative judge and the
employee prevails in the decision of the Reviewing Board, the insurer must pay a
fee to the employee’s attorney in the amount of $1,148.01. An administrative
judge may increase or decrease this amount based on the complexity of the case
and the amount of work an attorney puts in.
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JUDICIAL APPOINTMENTS
DIA administrative judges and administrative law judges are appointed by
the Governor with the advice and consent of the Governor’s Council. Candidates
for the positions are first screened and recommended by the Industrial Accidents
Nominating Panel.
Nominating Panel - The nominating panel is comprised of eleven members,
including the governor’s legal counsel, the secretary of labor, the secretary of
economic affairs, the DIA commissioner, the DIA senior judge, and six members
appointed by the governor (two from business, two from labor, a health care
provider, and a lawyer not practicing workers’ compensation law).5
When a judicial position becomes available, the nominating panel
convenes to review applications for appointment and reappointment. The panel
considers an applicant’s skills in fact finding, and understanding of anatomy and
physiology. In addition, an AJ must have a minimum of a college degree or four
years of writing experience. All ALJs must either be an attorney admitted to the
Massachusetts bar, or be a current AJ or ALJ, or have served as an AJ or ALJ.
Consideration of sitting judges applying for reappointment includes a review of
their written decisions, an evaluation written by the senior judge reviewing the
judge’s judicial demeanor, average time for disposition of cases, total number of
cases heard and decided, and appellate record.
Advisory Council Review - The Advisory Council reviews and rates those
candidates approved by the Nominating Panel. Once Council members receive
all information the candidates, they are invited for an interview before Council.
On the affirmative vote of at least seven voting members, the Advisory Council
may rate any candidate either “qualified,” “highly qualified,” or “unqualified.” The
Council may wish to take “no position” on a candidate if consensus cannot be
reached. Once a rating has been issued, it is then sent to the Governor.
For a list of the appointment and expiration dates of the 30 administrative
judges and the 6 administrative law judges, see appendix E.

5

An amendment was made to the makeup of the nominating panel in FY’95. See “Legislation.”
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OCCUPATIONAL INJURIES AND ILLNESSES
Every year the Massachusetts Department of Labor & Industries in
cooperation with the U.S. Department of Labor, Bureau of Labor Statistics,
conducts an Annual Survey of Occupational Injuries and Illnesses in
Massachusetts. This study surveys non-fatal injuries that occurred in the private
sector workforce (not including the self-employed, farms with fewer than 11
employees, private households, and employees in Federal, State and local
government agencies). A sample of 250,000 employer reports nationwide and
10,000 in Massachusetts are examined, in an effort to represent the total private
economy for 1994.
The initial results of the 1994 annual survey were released in May of
1996. In 1994 the Commonwealth averaged 2,473,300 workers in the private
sector workforce. Of these workers, 143,500 experienced some sort of jobrelated injury or illness. This means that for every 100 full- time workers, 7.2
were injured in 1994 (incidence rate) well below the national average of 8.4. Out
of the 143,500 cases, 69,500 were serious enough to keep workers from their
jobs for at least a day (or required restricted work activity).
Figure 4: Injury and Illness Incidence Rates

Injury and Illness Incidence Rates for the US & New England
1991-1993
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Source: Labor and Industries News, May 10, 1996
Note: No state-specific data for N.H.

For the third year in a row, Massachusetts displayed the lowest overall
rate of workplace injuries in New England with an incidence rate of 7.2. This
makes the Commonwealth the only New England state to remain below the
national average for three consecutive years.

21

Massachusetts Workers’ Compensation Advisory Council

Table 2: Injury Incidence Rates by Industry

Industry Division
(Massachusetts)

1992

1993

1994

Private Industry
Agriculture, forestry, and fishing
Construction
Manufacturing
z Durable goods
z Nondurable goods
Transportation and public utilities
Wholesale and retail trade
z Wholesale trade
z Retail trade
Finance, insurance, real estate
Services

7.2
10.1
11.9
7.3
6.6
8.6
8.3
7.9
6.3
8.7
5.9
6.3

6.7
9.2
10.5
7.3
6.8
8.4
9.0
7.6
7.1
7.9
2.1
6.1

7.2
10.9
11.2
8.1
7.3
9.4
9.3
7.5
7.5
7.6
2.3
6.8

The survey also
categorized incidence rates
according to Massachusetts
industry. The construction
industry clearly had the
highest overall incidence rate
in 1994 with 11.2 injuries for
every 100 full time workers.
Finance, insurance and real
estate had the lowest
incidence rates, with 2.3
injuries per 100 workers.

Source: Labor and Industry News, May 10, 1996

Fatal Work Injuries
Fatal work injuries in New England are calculated each year by the U.S.
Department of Labor, Bureau of Labor Statistics. Data is taken from various
state and federal administrative sources including death certificates, workers’
compensation reports and claims, reports to various regulatory agencies, and
medical examiner reports. In 1995 a total of 153 fatal work injuries occurred in
New England. This calculates to be 2.5% of the 6,210 fatal work injuries
nationally. Transportation incidents were the leading cause of workplace deaths
in New England at 42% of the total cases in 1995.
Figure 5: Percent Distribution of Fatal Occupational Injuries by Event in N.E.

Falls
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Exposure to
harmful
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Transportation
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Source: Bureau of Labor Statistics, News 9/2/96
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CASE CHARACTERISTICS
The following tables and statistics illustrate trends, by injury type6 in
claims, average claim cost, distribution of losses, and frequency for the five most
recent years of available data. This data is derived from insurance claims paid
by commercial insurers writing policies in the state and does not include data
from self insured employers or self insurance groups (SIGs). Insurance data is
not considered reliable until several years from the policy year in which the
claims occurred. For this reason, the most recent year to which we may look for
reliable data is the 1992/1993 policy year. Each year of the data is developed to
the fifth report so the years can be compared equally.
The number of claims for all injury types have been declining for the last
five years. This corresponds with data from the DIA indicating a major decline in
its case load. The average claim cost has risen steadily over a five year trend. In
the 1988/89 policy year, 78% of the losses were paid in indemnity (wage
replacement) benefits, while 22% paid for medical benefits. A shift occurred by
the 1992/93 policy year to 68% for indemnity benefits and 32% medical.

Case Data By Injury Type
Table 3: Claim Counts
Composite
Policy Year

Fatal

Permanent
Total

Permanent
Partial

Temporary
Total

Medical Only

1988/89

67

51

15,098

51,338

115,073

1989/90

77

28

14,254

44,201

99,655

1990/91

68

24

10,585

39,020

87,194

1991/92

56

12

6,643

31,479

80,541

1992/93

57

16

5,539

27,174

72,267

Table 4: Average Claim Cost - “Indemnity + Medical”

6

Composite
Policy Year

Fatal

1988/89

233,251

1989/90

Permanent
Total

Permanent
Partial

Temporary
Total

Medical Only

616,240

56,070

6,098

221

314,194

829,672

57,404

6,806

259

1990/91

220,064

726,558

58,671

7,234

290

1991/92

253,746

976,185

56,039

7,188

330

1992/93

305,488

59,480

7,026

348

1,143,890

It is important to note that the WCRB claim categories do not correspond to specific sections of the
workers’ compensation act. For example, the permanent total category includes predominantly section
34A benefits, but may also include benefits under section 30 and section 36.
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Table 5: Average Indemnity Cost
Composite
Policy Year

Fatal

1988/89

224,209

1989/90

Permanent
Total

Permanent
Partial

Temporary
Total

338,870

46,111

4,596

295,937

506,495

46,863

5,056

1990/91

215,358

541,327

47,106

5,175

1991/92

239,645

552,770

42,533

4,721

1992/93

296,424

538,511

44,293

4,523

Source: WCRB, schedule z data by injury type (developed to 5th report)
Table 6: Average Medical Cost per Claim
Composite
Policy Year

Fatal

Permanent
Total

Permanent
Partial

Temporary
Total

Medical Only

1988/89

9,042

277,370

9,959

1,502

221

1989/90

18,257

323,177

10,541

1,750

259

1990/91

4,706

185,231

11,565

2,059

290

1991/92

14,101

423,415

13,506

2,467

330

1992/93

9,064

605,379

15,187

2,503

348

Source: WCRB, schedule z data by injury type (developed to 5th report)

Distribution of Paid Claims (Incurred losses)
Table 7: Incurred Losses Distribution
Composite Policy Year

Indemnity

Medical

1988/89

78.28

21.72

1989/90

77.87

22.13

1990/91

75.77

24.23

1991/92

69.31

30.69

1992/93

67.74

32.26

Source: WCRB, schedule z data by injury type (developed to 5th report)
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Table 8: Incurred Losses Distribution - "Medical"
Composite
Policy Year

Fatal

Permanent
Total

Permanent
Partial

Temporary
Total

Medical
Only

Total

1988/89

0.05

1.15

12.20

6.26

2.07

21.73

1989/90

0.12

0.76

12.60

6.49

2.17

22.14

1990/91

0.03

0.46

12.74

8.36

2.63

24.22

1991/92

0.12

0.78

13.78

11.93

4.08

30.69

1992/93

0.09

1.67

14.47

11.70

4.33

32.26

Source: WCRB, schedule z data by injury type (developed to 5th report)

Table 9: Incurred Losses Distribution - "Indemnity"
Composite
Policy Year

Fatal

1988/89

1.22

1989/90

Permanent Total

Permanent
Partial

Temporary Total

Total

1.40

56.50

19.15

78.27

1.91

1.19

56.02

18.74

77.86

1990/91

1.52

1.35

51.88

21.01

75.76

1991/92

2.06

1.02

43.40

22.83

69.31

1992/93

2.91

1.48

42.21

21.15

67.75

Source: WCRB, schedule z data by injury type (developed to 5th report)

Claim Frequency
Table 10: Claim Frequency (Number of Claims per Million of Man- Weeks)
Composite
Policy Year

Fatal

1988/89

0.614

1989/90

Permanent
Total

Permanent
Partial

Temporary
Total

Medical Only

0.468

138.44

470.74

1055.16

0.760

0.276

140.71

436.33

983.75

1990/91

0.724

0.255

112.68

415.38

928.21

1991/92

0.664

0.142

78.76

373.23

954.92

1992/93

0.710

0.199

68.96

338.31

899.70

Source: WCRB, schedule z data by injury type (developed to 5th report)
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CASES AT THE DIA
Cases originate at the DIA when any of the following are filed: an
employee’s “claim” for benefits, an insurer’s “complaint” for reduction of benefits,
a third party claim, or request for approval of a lump sum settlement.
As demonstrated in Figure 6, there has been a significant decline in
cases (46%) at the DIA since implementation of the 1991 reform act.
Employee’s claims, which account for 68% of the total cases, declined slightly in
1996 to 18,303 and have decreased 17% since 1991. Most noticeably, insurer
requests for discontinuances have declined by 59% since 1991.7

Figure 6: Total Cases

Cases at the DIA*
Total Cases, Employee Claims, Insurer Request for Discontinuances
50,000

49,725

total cases
46,132

45,000
employee claims
40,000

36,858

35,000

31,845

25,000

27,016
23,240

22,144
19,196

20,000
15,000

insurer request
for
discontinuance

29,423

30,000

11,450

19,734

19,213

18,303

10,612

10,000

7,686

6,132

5,517

4,655

5,000
0
FY91

FY92

FY93

FY94

FY95

FY96

Source: DIA report 28
*Note: Total Cases include employee claims, insurer request for discontinuance,
lump sum request, third party claims, and section 37/37A requests.

7

DIA report 28: Statistics for sections of the law being claimed (indicates cases that are received at the DIA
for litigation).
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ADMINISTRATIVE JUDGES
Administrative Judges
At the close of FY’96 there were 29 administrative judges (AJs) in Boston
and the regions presiding over the conference and hearing stages of dispute
resolution. Of these, 21 serve six year terms, and eight were appointed for one
year re-call terms. The statute provides for the appointment of 21 AJs, but allows
the governor to recall AJs whose terms have expired for one year terms.
The Senior Judge may refuse to assign new cases to AJs with an
inordinate number of hearing decisions outstanding. This is one method of
sanctioning judges, while also providing them an opportunity to catch up on their
personal backlog of cases. At the same time, however, a judge that is taken “offline” is no longer available to hear new cases. This could become problematic if
a large number of cases were awaiting a conference or hearing. The
administrative practice of taking a judge off-line is relatively rare and occurs for
limited amounts of time.
The Senior Judge typically will take an AJ off-line near the end of a term
until reappointment is made. This enables the judges to complete their assigned
hearings, thereby minimizing the number of cases that must be re-assigned to
other judges after their term expires. This becomes problematic when
approximately 1/3 of the AJ’s are subject to reappointment each year.

Scheduling Cycle
In FY’96 the 30 Administrative
Judges at the Department of Industrial
Accidents worked in 12 week scheduling
cycles (this cycle was reduced from 13
weeks as the result of decreasing
caseloads). The first three weeks of the
cycle are devoted to conferences, the
next two weeks are for continuances and
writing, the next five weeks are devoted
to hearings, and the final two weeks are
set aside for continuances and writing.

30

Week 1
Week 2
Week 3
Week 4
Week 5
Week 6
Week 7
Week 8
Week 9
Week 10
Week 11
Week 12

Conferences
Conferences
Conferences
Continuances
Writing
Hearings
Hearings
Hearings
Hearings
Hearings
Continuances
Writing
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CONCILIATION
The main objective of the conciliation unit is to remove from the dispute
resolution system those cases that can be resolved without formal adjudication.
At this stage, cases are reviewed for documentation substantiating the positions
of both sides of the dispute. Conciliators are empowered to withdraw or
reschedule a case until adequate documentation is presented. Approximately
half of the cases that proceed through conciliation are “resolved” as a result of
this process. Such resolved cases take on a broad range of dispositions
including withdrawals, lump sums, and conciliated cases. The other half of the
cases are referred from conciliation to a conference.

The Conciliation Process
Conciliations are scheduled automatically by computer at the Office of
Claims Administration (OCA). Attendance of both the insurer and the employee
is required. The employer may attend, as well as other interested parties with
permission of the parties. All relevant issues (including causal relationship,
disability, medical condition, etc.) are reviewed at the meeting.
When liability is not an issue but modification or discontinuance of
benefits is sought, both parties are required to submit written settlement offers. If
the employee fails to file, the conciliator must record either the last offer made by
the employee or the maximum compensation rate. If the insurer fails to file, then
the conciliator must record the last offer made by them or zero. In an effort to
promote compromise, the last best offer should indicate what each party believes
the appropriate compensation rate should be.
A conciliator’s recommendation is written for the case file, and the
conciliator’s disposition is recorded in the Diameter system.

Volume at Conciliation
The number of cases reviewed at conciliation is indicative of the total
volume of disputed claims because nearly every case to be adjudicated must first
go through conciliation. The case load at conciliation peaked in 1991 at 39,080
cases. After the 1991 reforms, the volume decreased each year to the current
low of 23,812 cases in fiscal year 1996 (39% less than 1991 levels).
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Figure 7: Volume of Cases Scheduled for Conciliation
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Source: DIA report 17

Figure 7 indicates the number of conciliations scheduled in FY’96. Out of the
23,812 conciliations scheduled in FY’96, 19,816 conciliations actually occurred.8

Conciliation Outcomes
Cases Referred to Conference - Conciliation outcomes may be divided into two
major categories: “referred to conference,” or “resolved.” In FY’96, 55% of the
23,812 cases scheduled for conciliation were referred to conference, the next
stage of dispute resolution. This compares very closely to the prior year’s referral
rate of 54%.9
As in previous years, 2.2% of the cases scheduled for a conciliation were
referred to conference without conciliation. This occurs when the respondent (or
party that is not putting forth the case) does not appear for the conciliation.
Resolved Cases - The remaining 45% of conciliation cases in FY’96 are
considered to be resolved (that is they were not referred on to conference).
Numbers for FY’96 are similar to previous years (FY’95 - 47%, FY’94 - 45%,
8

9

This figure accounts for those cases withdrawn or adjusted prior to the actual conciliation. “Referred to
conference" (12,552), “conciliated - adjusted” (4,122), “conciliated- pay without prejudice” (130),
“withdrawn at conciliation” (2,193), “lump sum approved as complete” (276), “referred to lump sum” (543)
= 19,816
DIA report 17 (Finished cases, not including reschedules).
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FY’93 - 46%, FY’92 - 49%, FY’91 - 48%). While the case load has decreased
since the 1991 reforms, the percentage of cases resolved at conciliation has
remained around 50%. Cases may be withdrawn or rescheduled when
information is deficient or the procedure is not followed properly, thereby
removing incomplete cases from proceeding to conference.
Figure 8: Fiscal Year 1996, Conciliation Statistics

FY'96 Conciliation Statistics
referred to
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resolution
without
conciliation
2%

referred to
dispute
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after
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Source: DIA report 17
Table 11: Conciliation Outcomes, FY'96 and FY'95

Conciliation Outcomes
FY’96 and FY’95
Referred to Dispute Resolution
Withdrawn
Adjusted Prior to Conciliation
Lump Sum
Conciliated-Adjusted
Conciliated-Pay Without Prejudice
Totals
Source: DIA Report 17

Number of
Cases
FY’96
FY’95
13,069
13,854
4,628
5,158
878
1,136
985
1,151
4,122
4,414
130
162
23,812
25,875

Percentage
FY’96
54.8%
19.4%
3.6%
4.1%
17.3%
0.5%
100%

FY’95
53.5%
19.9%
4.3%
4.4%
17.0%
0.6%
100%

Resolved cases- conciliated
Cases may be “conciliated” in two ways. 38% of the resolved cases (or
17% of all cases) were “conciliated-adjusted” meaning an agreement was
reached at conciliation between the parties to initiate, modify, or terminate the
compensation. This is relatively the same as last year’s percentage of
“conciliated-adjusted” cases (37% of “resolved” cases, and 17% of all cases).
Cases may also be “conciliated - pay without prejudice” (1% of resolved
cases in both FY’96 and FY’95) meaning the pay without prejudice period has
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been extended and the insurer may discontinue compensation without DIA or
claimant approval.

Cases Rescheduled
Conciliators cannot render a legal judgment on a case, but can make sure
the parties have the necessary medical documentation and other sources of
information to facilitate the resolution of the case. The purpose of rescheduling a
case is to allow for further discussion to occur or to allow for a continuation of the
case so all the documentation can be gathered. Out of all the cases at
conciliation, 37% were rescheduled in FY’96. This is an increase from the 35%
rescheduled in FY’95, 31% rescheduled in FY’94, 28% in FY’93, and 22% in
FY’92.10 An upward trend can be seen in regard to cases rescheduled at
conciliation. This trend is likely a result from the greater emphasis placed on
“completeness” of documentation in case’s moving forward. If documentation is
missing from a case at the conciliation level it could preclude resolution later on
in the dispute resolution process.

10

DIA report 16
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CONFERENCE
Each case referred to a conference is assigned an administrative judge
who must retain the case throughout the entire process if possible. The
conference is intended to compile the evidence and to identify the issues in
dispute. The administrative judge may require injury and medical records as well
as statements from witnesses. In FY'96, conference orders were issued on
average within 8 days of the close of the conference. The judge’s conference
order may be appealed within 14 days to a hearing.

Volume of Conferences
The number of conferences held in FY’96 decreased to 12,353 from
13,713 in FY’95.11 Historically, the number of conferences held has represented
approximately half of the cases scheduled for conciliation. FY'96 numbers are in
this range, whereas in FY’93 the volume of conferences (22,493) was well above
50% of conciliations, as the backlog of cases began to be resolved.
Figure 9: Fiscal Years 1993-1996, Conferences Held

Number of Conferences Held
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Source: DIA Report 45B

Conference Outcomes
When a case is withdrawn, directed to lump sum conference, or
voluntarily adjusted, it may never actually reach the conference as it could be
settled before review by the administrative judge. A case may be withdrawn at or
before the conference either by the moving party or the department even though
it was scheduled for a conference.

11

The “order issued” disposition and the “settlement approved by judge” disposition are both final ones that
conclude the case. “Referred to lump sum” and “voluntarily adjusted” may also be included in this
category. Together they number 12,353 conferences which took place and were completed in the year.
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In a majority of conferences (69% in FY’96) the administrative judge will
issue an order to modify, terminate or begin indemnity medical benefits. This is
a slightly higher percentage than the last fiscal year. In fiscal year 1996, 83.8% of
conference orders were appealed, a slight increase from 81.2% in FY’95.
Lump sum settlements may be approved either at the conference or a
separate lump sum conference. The procedure is the same for both meetings,
but at the lump sum conference an ALJ (or a former AJ whose sole purpose is to
review settlements) will preside over the meeting. Most lump sum settlements
are approved directly at the conference or the hearing rather than scheduling a
separate meeting. The pursuit of lump sum settlements comprised a slightly
lower percentage of the dispositions in FY’96 (15.6%) than in FY’95 (16.2%).
Figure 10: Fiscal Year 1996, Conference Outcomes

FY'96 Conference Outcomes
withdrawn
7%
order issued
69%

lump sum
pursued
16%
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adjusted
8%

Source: DIA report 45B
Figure 11: Fiscal Years 1996 and 1995, Conference Outcomes
Conference Outcomes
FY’96 and FY’95
Withdrawn
Lump Sum Pursued
z Settlement Approved by Judge
z Referred to Lump Sum12
z Lump Sum Request Received13
Voluntarily Adjusted
Order Issued
Other
Total

Number of
Cases
FY’96
FY’95
891
1,175
2,106
2,450
1,900
2,256
53
62
153
132
1,126
1,316
9,272
10,079
100
97
13,495
15,117

Percentage
FY’96
6.6%
15.6%

FY’95
7.8%
16.2%

8.3%
68.7%
0.7%
100%

8.7%
66.7%
0.6%
100%

Source: DIA Report 45B; Conference statistics, for disposition dates (not including reschedules)

12
13

Administrative Judges may enter this disposition to hold their won lump sum conference.
Directed to separate lump sum conference before ALJ.
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Conference Queue
The Senior judge has explained that a conference queue of 1,500 cases
or less can be scheduled within the 12 week scheduling cycle. A queue much
lower than 1,500 will not provide enough cases for the scheduling cycle and a
queue higher than that will likely produce a backlog. The conference queue
remained relatively stable throughout FY'96, ending about one thousand cases
above the start of the year (1,237 on 7/5/95 and 2,239 on 6/26/96). The queue
fluctuated throughout the year, responding to the scheduling cycle of the judges.
The queue reached a high of 2,239 on 6/26/96 and a low of 433 on 2/7/96.
Figure 12: Conference and Hearing Queues; Fiscal Years 1991 -1996

Conference and Hearing Queues
Fiscal Years 1991-1996
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Source: DIA Report 404
Figure 13: Conference and Hearing Queue; FY'96
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HEARINGS
According to the department’s regulations, the administrative judge that
presided over the conference will review the dispute at the hearing. The
procedure is formal and a verbatim transcript of the proceedings is recorded.
Written documents are presented and witnesses are examined and crossexamined according to Massachusetts rules of evidence. In FY’96, the average
time from the beginning of a hearing to the issuance of the decision was 178
days.14 This is 36 days quicker than the average of 214 days last fiscal year.
Any party may appeal a hearing decision within 30 days. This appeal time may
be extended up to one year for reasonable cause. A fee of 30% of the state
average weekly wage must accompany the appeal. The claim will then be sent
to the Reviewing Board.

Administrative Judges
The 30 administrative judges and 12 week cycle are also utilized for
hearings. The scheduling of hearings is more difficult than conferences because
the hearing must be assigned to the judge who heard the case at conference.
This is especially problematic since judges have different conference appeal
rates. A judge with a high appeal rate will generate more hearings than a judge
with a low rate of appeal. This can create difficulties in evenly distributing cases,
since hearing queues may arise for individual judges with high appeal rates.

Hearing Queue
It is difficult to compare the hearing queue with the conference queue
because of differences in the two proceedings. Hearings must be scheduled with
the same judge who presided over the conference, whereas conferences are
scheduled according to availability (when judge ownership is not yet a factor).
Since hearings are also more time consuming than conferences it takes more
time to handle a hearing queue than a conference queue. The hearing queue in
FY'96 increased, beginning the year at 1,038 (7/5/95) and ending the year at
1,262 (6/26/96), a 22% increase. In the last seven years, the hearing queue has
been as low as 409 cases in September 1989 and as high as 4,046 in November
1992.

Volume of Hearings
In FY’96 4,953 cases were appealed to the hearing stage of dispute
resolution (53% of the 9,272 conference orders) but approximately 5,611
hearings were held.15

14
15

DIA report 591
Dispositions included: “Voluntarily Adjusted,” “Referred to Lump Sum,” “Decision Filed,” “Lump sum
Approved/Recommended,” and “Administrative Withdrawal.”
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Figure 14: Fiscal Years 1993-1996, Volume of Hearings
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Hearing Outcomes
The number of hearing dispositions entered in FY’96 totaled 7,051,
decreasing slightly from last fiscal year’s total of 7,801 dispositions.16 “Lump
sums” consists of almost half of all the cases while “decision filed” accounts for
only 21%, virtually the opposite of the situation at conference.
Figure 15: Fiscal Year 1996, Hearing Outcomes

FY'96 Hearing Outcomes
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Source: DIA Report 346

16

There is usually a greater number of dispositions than the actual number of hearings because some cases
have more than one disposition and others are withdrawn before the hearing. For instance, “Lump sum
request received” does not conclude a case but refers it to a separate meeting. If categories such as
these are subtracted from the total number of dispositions of 7,801, it leaves 6,275 final dispositions. This
number is further reduced if cases with a “withdrawn” disposition are subtracted.
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Figure 16: Fiscal Years 1996 and 1995, Hearing Outcomes

Hearing Outcomes
FY’96 and FY’95
Withdrawn
Lump Sum Pursued
z Settlement Approved by Judge
z

Referred to Lump Sum17

z

Lump Sum Request Received18

Voluntarily Adjusted
Decision Filed
Schedule Medical Hearing
Other
Total
Source: DIA Report 346

Number of
Cases
FY’96
FY’95
1,282
1,095
3,407
2,881
3,198
2,685
51

64

158

132

649
1,469
0
244
7,051

528
1,629
1,364
274
7,801

Percentage
FY’96
18.1%
48.3%

FY’95
14.0%
36.9%

9.2%
20.8%
N/A
3.4%
100%

6.8%
20.9%
17.9%
3.5%
100%

As in conference, lump sums may either be approved by the
administrative judge at the hearing or referred to a lump sum conference that is
conducted by an administrative law judge. In FY’96, 3,198 lump sum settlements
were approved by the judge at hearing. The remaining 209 cases with lump
sum dispositions will most likely also be approved by an ALJ in the next fiscal
year. The majority of lump sum settlements are approved by the AJ at
conference or hearing because the judge knows most of the facts of the case
and can decide if the settlement is in the best interest of the employee. Parties
may also request to move directly to a lump sum conference rather than proceed
through the conference or hearing process. This is usually indicated with a
“settlement approved by judge” disposition.

17
18

Administrative Judges may enter this disposition to hold their own lump sum conference.
Directed to separate lump sum conference before ALJ.
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CASE TIME FRAMES
For many years, the Advisory Council has been concerned about the
length of time it takes disputed workers’ compensation claims to proceed through
the Department of Industrial Accidents’ dispute resolution process. In 1991 when
the Department faced a backlog approaching 10,000 cases, there was serious
concern among the participants of the system as to whether a meaningful
resolution of cases could occur when substantial delays in the system kept cases
from reaching a judge at conference. For an injured worker awaiting benefits
wrongfully denied, or for an insurer awaiting the go ahead to discontinue benefits,
delays were found to have serious and profound economic consequences.
Since 1993 the DIA has been able to eliminate its backlog of cases. This
was achieved by adding more judges to the DIA’s division of dispute resolution,
appointing a Senior Judge to manage the caseloads and assignments of the
judges, utilizing management techniques to improve the functioning of the
division of dispute resolution, and a lot of hard work and effort from the judges
and their staffs.
Given the stable flow of cases and the elimination of the backlog, the DIA
now has a unique opportunity to evaluate time frames between each step of
dispute resolution.

Case Time Frames Guide
Claim to Conciliation - When an employee files an Employee’s Claim form (Form
110), or the insurer files an Insurer’s Notification of Denial form (Form 104), an
Insurer’s Notification of Acceptance, Resumption, Termination or Modification of
Weekly Compensation form (Form 107), or an Insurer’s Complaint for
Modification, Discontinuance or Recoupment of Compensation form (Form 108),
, a conciliation is automatically scheduled.
Claim to Conciliation
23.5

Start -- The day the department receives the
employee’s claim for benefits, measured by
the time stamp on the correspondence when
the department receives it (if there is no time
stamp, the date that it is entered is used,
however most claims have the date stamped).

23.4 days

23.0
22.5
22.0
21.2 days

21.5

21.2 days

21.0

End -- The day the conciliation starts.

20.5
20.0
FY'94

FY'95

FY'96
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Conciliation to Conference - After the conciliation, the conciliator has the option
of either referring the case to conference, withdrawing the case (either for lack of
adequate evidence supporting the claim or if the claim has settled), or
rescheduling the conciliation to allow either party to gather adequate evidence or
pursue settlement further.
When the conciliator refers a case to conference, the computer
scheduling system automatically assigns the case to an administrative judge who
must maintain exclusive jurisdiction over the case throughout the conference and
hearing stages.19
Conciliation to Conference
88.0

Start -- The day the conciliator enters a
referral disposition for a conference.

86.6 days

86.0
84.0

End -- The start of the conference.

82.0
80.0

79.5 days
78.4 days

78.0
76.0
74.0
FY'94

FY'95

FY'96

Administrative judges agree that this time frame will vary substantially
from case to case. It is critical that enough time elapse so that the parties are
able to develop the elements of their case. For example, a case involving
complex medical issues will require substantiation of technical issues and of
medical reports. Availability of expert’s statements is a factor requiring adequate
amounts of time.
Moreover, a conference resulting from an insurer’s request for
discontinuance will require that the same judge who presided over the
conference at the outset of the claim again preside over the discontinuance
conference. The availability of the particular judge will affect the time frame.
Scheduled Conference (Conference Start) to Conference Order - At the
conclusion of the conference, the administrative judge must issue a
determination in the form of a conference order. The conference order is a short
written document requiring an administrative judge’s initial impression of
compensability based on a summary presentation of facts and legal issues at the
conference meeting. Conference orders give the parties an understanding as to
how the judge might find at a full evidentiary hearing. It often provides incentives
for the parties to pursue settlements or return to work arrangements.
It is critical to recognize that, on occasion, judges may decide to delay
from issuing an order while the parties attempt to implement return to work
19

Judge ownership may increase time frames because of the administrative requirements it creates, but it
does have positive benefits according to the judges. It creates continuity for litigants, accountability for
case development, and it prevents “judge shopping”.
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arrangements. An administrative judge may also require that the parties define
the legal and evidentiary issues by submitting written briefs. These measures
may occur as an attempt to encourage resolution of the case prior to a full
evidentiary hearing and may serve to lengthen the time frame in any given case.
Nevertheless, successful resolution of a case will save time in future
proceedings.
Conference Scheduled (start) to Order
12.0

10.8 days

10.0

10.1 days

Start -- The first actual conference that takes
place. If the scheduled conference is
rescheduled, the start date will be the
rescheduled conference.

7.7 days

8.0
6.0
4.0

End -- The date of the conference order.

2.0
0.0
FY'94

FY'95

FY'96

This time frame will begin at the conference start and conclude on the
date the conference order is issued. Judges may reschedule the conference to
enable one or both of the parties to further develop their case by gathering
additional evidence, or may issue a continuation of the conference to allow a
return to work offer to be presented and verified.
Appeal of Conference Order to Hearing - When either party appeals a conference
order by filing an Appeal of Conference Proceeding form (Form 121), the Division
of Dispute Resolution at the DIA will schedule a hearing. Because the Workers’
Compensation Act requires that the same judge who presides over the
conference must also preside over the corresponding hearing, scheduling of
hearings is dependent on the availability of the presiding judge. It is important to
note that the rate of appeals of conference orders varies among the judges at the
DIA. Since judges are available to hear only so many hearings during any
particular scheduling cycle, the time frame from filing the appeal to the actual
hearing will depend on the availability of the particular judge assigned to the
case.
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Appeal of Conference Order to Hearing
180.0
160.0
140.0
120.0
100.0
80.0
60.0
40.0
20.0
0.0

163.0
131.2

Start -- The day the department receives an
appealed conference order to a hearing
(measured by time stamped correspondence).

102.9

End -- The day the hearing starts.

FY'94

FY'95

FY'96

It is important to note that the shortest possible wait to hearing is not
always in the best interest of either the moving or the responding party. It is often
necessary that between four and six months elapse before the hearing begins to
allow the medical condition of the employee to progress and stabilize so that the
judge can make a determination as to the severity of injury and any earning
capacity. Also, the parties need a significant period in which to prepare
witnesses, testimony and evidence to present at the hearing. Finally, this period
allows the employee and employers to pursue voluntary agreements.
Scheduled Hearing (Hearing start) to the Hearing Decision - The time between
the first hearing and the hearing decision marks the distinct beginning and end
points of the most lengthy, complicated and formal stage of the dispute
resolution process at the DIA. Within the time period of the hearing, there are
various stages through which the case may have to proceed that involve not only
the judges and the respective parties, but also impartial medical examiners.
Often depositions and testimony of witnesses are necessary, which require time
to prepare. As in the conference, many aspects of this time frame are
determined by the actions of the parties.
Cases that involve medical disputes must be evaluated by an impartial
medical examiner. This involves a review of the medical record and an
examination of the employee. The impartial physician is then required to submit
a report.
When the impartial report is submitted by the physician a hearing will be
scheduled. In some cases, a party will wish to cross-examine the impartial
physician at a deposition to clarify issues. The deposition would have to be
scheduled at the convenience of the impartial physician. If the impartial medical
report is found to be inadequate or too complex, then medical testimony from
treating and examining physicians may be necessary. This would require the
scheduling of further hearing dates.
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Hearing Scheduled (start) to Hearing Decision
250.0
214.3

214.1

200.0

Start -- The first hearing that actually takes
place (hearing start).

177.9

150.0

End -- The judge’s secretary enters the date of
the issuance of the hearing decision into the
Diameter system.

100.0
50.0
0.0
FY'94

FY'95

FY'96

Cases vary in their complexity and individual circumstances. A case
involving quasi-criminal conduct (section 28), multiple insurers, parties, witnesses
or injuries, or psychological stress, chemical exposure, or AIDS may take longer,
require more testimony and numerous depositions of medical testimony in
comparison to other less complicated cases.
Moreover, the record is generally kept open by the judge for an agreed
amount of time to allow for the submission of written briefs, memoranda,
deposition transcripts, and hearing transcripts to assist the judge in preparing the
decision. After the close of the record, the judge then must write a decision.
Decisions are lengthy, as they must provide a factual determination, cite
controlling board and court decisions, and provide a final determination of liability
or compensability.
The following chart represents the average amount of time it took a case to
proceed through each step of the dispute resolution process in FY’95 with
respect to each district office. It is important to note that these time frames are
not continuous and therefore their total should not be equal to the total average
time frame of cases at the DIA.
Table 12: Regional Time Frames

Hearing
scheduled
(start) to
Hearing
decision

FY ‘96

Claim to
Conciliation

Conciliation
to Conference

Conference
scheduled
(start) to
Order

Appeal to
Hearing
receipt to
Hearing

Boston

21.2 days

73.9 days

7.0 days

169.4 days

184.3 days

Fall River

20.7 days

83.4 days

11.1 days

161.9 days

149.0 days

Lawrence

21.7 days

85.0 days

9.1 days

167.2 days

211.6 days

Springfield

21.9 days

75.8 days

4.5 days

151.7 days

131.5 days

Worcester

20.7 days

92.0 days

8.0 days

150.6 days

208.1 days

Statewide

21.2 days

79.5 days

7.7 days

163.0 days

177.9 days
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REVIEWING BOARD
The Reviewing Board consists of six administrative law judges (ALJs)
whose primary function is to review appeals of hearing decisions. While appeals
are heard by a panel of three ALJs, initial pre- transcript conferences are held by
individual ALJs. The administrative law judges also work independently to
perform three other statutory duties—to preside at lump sum conferences, review
third party settlements (§15), and discharge and modify liens against an
employee’s lump sum settlement (§46A).

Appeal of Hearing Decisions
An appeal of a hearing decision must be filed with the Reviewing Board
no later than 30 days from the date of the decision. A filing fee of 30% of the
state’s average weekly wage, or a request for waiver of the fee must accompany
any appeal.
Pre- transcript conferences are held before a single ALJ to consider
whether oral argument will be heard, to identify and narrow the issues, and to
chart the course of the future proceedings. This is an important step that can
clarify the issues in dispute and encourage some parties to settle or withdraw the
case. Approximately 20% to 25% of the cases are withdrawn or settled after this
first meeting.
After the pre-transcript conference, the parties are entitled to a verbatim
transcript of the appealed hearing.
Cases that are not withdrawn or settled ultimately proceed to a panel of
three ALJs. The panel reviews the evidence presented at the hearing as well as
any findings of law made by the AJ. The appellant must file a brief in accordance
with the board’s regulations and the appellee must also file a response brief. An
oral argument may be scheduled.
The panel may reverse the administrative judge’s decision only when it
determines that the decision was beyond the AJ’s scope of authority, arbitrary or
capricious, or contrary to law. The panel is not a fact finding body, although it
may recommit a case to an administrative judge for further findings of fact.
Table 13: Hearing Decisions Appealed

FY’96

506 cases

FY’95

695 cases

FY’94

657 cases

FY’93

412 cases

FY’92

493 cases

The number of hearing decisions
appealed to the Reviewing Board in FY’96 was
506. This is a significant decrease from last
year (695). Previous totals have included: 657
(FY’94), 412 (FY’93), and 493 (FY’92).
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The Reviewing Board resolved 772 cases in FY’96 compared to 679 in
the previous fiscal year.
Table 23: Appeals Resolved by Reviewing Board, FY’96

Disposition of Cases, FY’96

Number of
Cases

Full Panel:

473

Lump Sum Conferences:

119

Memos of Disposition:

7

Withdrawals:

131

Dismissals for Failing to File Briefs:

69

Total # of Appeals Resolved:

772

Source: DIA Reviewing Board

Lump Sum Conferences
One recall AJ and one recall ALJ are individually assigned to preside at
lump sum conferences. The purpose of the conference is to determine if a
settlement is in the best interest of the employee.
A lump sum conference may be requested at any point during the dispute
resolution process upon agreement of both the employee and insurer. Lump
sum conferences are identical to the approval of settlements by administrative
judges at the conference and hearing. Conciliators and AJs may refer cases to
this lump sum conference at the request of the parties or the parties may request
a lump sum conference directly. In FY’96, 8,560 lump sum conferences were
approved.

Third Party Subrogation ( §15)
When a work related injury results in a legal liability for a party other than
the employer, a claim may be brought against the third party for payment of
damages. The injured employee may collect workers’ compensation indemnity
and health care benefits under the employer’s insurance policy, and may also file
suit against the third party for damages. For example, an injury sustained by an
employee as the result of a motor vehicle accident in the course of a delivery
would entitle the employee to workers’ compensation benefits. The accident,
however, may have been caused by another driver who is not associated with
the employer. In this case, the employee could collect workers’ compensation
benefits and simultaneously bring suit against the other driver for damages.
Monies recovered by the employee in the third party action must be
reimbursed to the workers’ compensation insurer. However, any amounts
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recovered that exceed the total amount of benefits paid by the workers’
compensation insurer may be retained by the employee.
The statute provides that the Reviewing Board may approve a third party
settlement. A hearing must be held to evaluate the merits of the settlement, as
well as the fair allocation of amounts payable to the employee and the insurer.
Guidelines were developed to ensure that due consideration is given to the
multitude of issues that arise from settlements. During FY’96, administrative law
judges heard 967 §15 petitions on a rotating basis, slightly higher than the
number in the fiscal last year (891).

Compromise and Discharge of Liens ( §46A)
Administrative law judges are also responsible to determine the fair and
reasonable amount to be paid out of lump sum settlements to discharge liens
under G.L. ch. 152, section 46A.
A health insurer or hospital providing treatment may seek reimbursement
under this section for the cost of services rendered when it is determined that the
treatment provided arose from a work related injury. The Commonwealth’s
Department of Public Welfare can make a similar claim for reimbursement after
providing assistance to an employee whose claim has subsequently been
determined to be compensable under the workers’ compensation laws.
In those instances, the health insurer, hospital, or Department of Public
Welfare may file a lien against either the award for benefits or the lump sum
settlement. When a settlement is proposed and the employee and the lienholder
are unable to reach an agreement, the ALJ must determine the fair and
reasonable amount to be paid out of the settlement to discharge the lien.
The number of section 46A conferences heard in 1996 was 87.
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LUMP SUM SETTLEMENTS
A lump sum settlement is an agreement between the employee and the
employer’s workers’ compensation insurer whereby the employee will receive a
one time payment in place of weekly compensation benefits. In most instances,
the employer must ratify the lump sum settlement before it can be implemented.
While settlements close out indemnity payments for lost income, medical and
vocational rehabilitation benefits must remain open and available to the
employee if needed.
Lump sum settlements can occur at any point in the dispute resolution
process, whether it is before the conciliation or after the hearing. Conciliators
have the power to “review and approve as complete” lump sum settlements that
have already been negotiated. Administrative judges may approve lump sum
settlements at conference and hearings just as an ALJ does at a lump sum
conference. At the request of the parties, conciliators and administrative judges
may also refer the case to a separate lump sum conference where an
administrative law judge (or one of the two recall AJs) will decide if it is in the
best interest of the employee to settle.
Table 14: Lump Sum Conference Statistics
Fiscal Year
FY’96
FY’95
FY’94
FY’93
FY’92
FY’91

Total lump sum
conferences scheduled
10,047
10,297
13,605
17,695
18,310
19,724

Lump sum settlements
approved
9,633 (95.9%)
9,864 (95.8%)
12,578 (92.5%)
15,762 (89.1%)
16,019 (87.5%)
17,297 (87.7%)

Source: DIA report 86A: lump sum conference statistics, for scheduled dates

The number of lump sum conferences has declined by 49% since FY’91.
Scheduled lump sum conferences are now at the lowest level since the 1991
reforms, while the percentage of lump sum settlements approved is at a high
since 1991. In FY’96, only 4 lump sum settlements were disapproved. The
remainder of the scheduled lump sum conferences without an “approved”
disposition were either withdrawn or rescheduled.
There are four dispositions that indicate lump sum settlement for
conciliations, conferences, hearings and medical hearings.
“Lump sum reviewed - approved as complete”- Pursuant to §48 of
Chapter 152, conciliators have the power to “review and approve as complete”
lump sum settlements when both parties arrive at conciliation with a settlement
already negotiated.
“Lump sum approved”- Administrative judges at the conference and
hearing may approve settlements, and just as an ALJ at a lump sum conference,
they must determine if the settlement is in the best interest of the employee.
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“Referred to lump sum”- Lump sums settlements may also be reviewed
at a lump sum conference conducted by the recall administrative law judge or the
recall administrative judge. Conciliators and administrative judges may refer
cases to lump sum conferences to determine if settlement is in the best interest
of the employee to settle. Many lawyers prefer to have a case referred to a lump
sum conference rather than have a conciliator approve a settlement. An ALJ
renders a judgment regarding the adequacy and appropriateness of the
settlement amount, whereas a conciliator merely approves an amount submitted
by the attorney. This would insulate the attorney from the risk of a malpractice
suit.
“Lump sum request received”- A lump sum conference may also be
requested after a case has been scheduled for a conciliation, conference, or
hearing. The parties would fill out a form to request this event and the disposition
would then be recorded as “lump sum request received.” Lump sum conferences
may also be requested without scheduling a meeting.
Lump sum settlement dispositions become increasingly prevalent at the
later stages of the dispute resolution process; as indicated in table 25.
Table 15: Lump Sum Settlements Pursued, FY'96

Meeting
FY’96

Lump Sum
Pursued20

Percentage of Total
Cases Scheduled

Conciliation

985

4.2%

Conference

2,106

15.6%

Hearing

3,407

48.3%

Source: see previous sections on conciliation, conference and hearing

20

Lump sum pursued refers to four dispositions for lump sum settlements: lump sum request received; lump
sum reviewed- approved as complete; lump sum approved; referred to lump sum conference
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IMPARTIAL MEDICAL EXAMINATIONS
The impartial medical examination has become a significant component
of the dispute resolution process since it was created by the 1991 reform act.
During the conciliation and conference stages, a disputed case is guided by the
opinions of the employee’s treating physician and the independent medical report
of the insurer. Once a case is brought before an administrative judge at a
hearing, however, the impartial physician’s report is the only medical evidence
that can be presented. Any additional medical testimony is inadmissible unless
the judge determines the report to be “inadequate” or that there is considerable
“complexity” of the medical issues that could not be fully addressed by the report.
The 1991 reforms were designed to solve the problem of “dueling
doctors,” which frequently resulted in the submission of conflicting evidence by
employees and insurers. Prior to 1991, judges were forced to make medical
judgments by weighing the report of an examining physician retained by the
insurer against the report of the employee’s treating physician.
Section 11A of the workers’ compensation act now requires that the
senior judge periodically review and update a roster of impartial medical
examiners from a variety of specialized medical fields. When a case involving
disputed medical issues is appealed to hearing, the AJ must appoint an impartial
physician. An insurer may also request an impartial examination if there is a
delay in the conference order.21 Furthermore, any party may request an impartial
exam to asses the reasonableness or necessity of a particular course of medical
treatment, with the impartial physician’s opinion binding the parties until a
subsequent proceeding. Should an employee fail to attend the impartial medical
examination they risk the suspension of benefits.22
Under section 11A, the impartial medical examiner must determine
whether a disability exists, whether such disability is total, partial, temporary or
permanent, and whether such disability has as its "major or predominant
contributing cause” a work related personal injury. The examination should be
conducted within 30 to 45 calendar days from assignment. The impartial report
must be received by each party at least 7 days prior to the start of a hearing.

Impartial Unit
The impartial unit within the division of dispute resolution will choose a
physician from the impartial physician roster when parties have not selected one
or when the AJ has not appointed one. While it is rare that the impartial unit
chooses the specialty, in most cases it must choose the actual physician. The
unit is also required to collect filing fees, schedule examinations, and to ensure
that medical reports are promptly filed and that physicians are compensated after

21
22

G.L. ch.152, § 8(4)
§45 of G.L. ch.152.
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the report is received. Filing fees for the examinations are set by regulation by
the Commonwealth’s Executive Office of Administration & Finance.
Below is the department’s fee schedule:
Table 16: Fee Schedule

$350

impartial medical examination and report

$500

for deposition lasting up to 2 hours

$100

additional fee when deposition exceeds 2 hours

$225

review of medical records only

$90

supplemental medical report

$75

when worker fails to keep appointment (maximum of 2)

$75

for cancellation less than 24 hours before exam

The deposing party is responsible for paying the impartial examiner for
services and the report. Should the employee prevail at the hearing, the insurer
must pay the employee the cost of the deposition. In FY’96, $1,880,715.6823
was collected in filing fees.
As of July 1, 1996, 531 physicians were on the roster consisting of 36
specialties. This is a slight increase from the 510 physicians as of July 1, 1995.
The impartial unit is responsible for scheduling appointments with the
physicians. Scheduling depends upon the availability of physicians, which varies
by geographic region and the specialty sought. A queue for scheduling may
arise according to certain specialties and regions in the state.
In FY’96 the impartial unit scheduled 7,465 examinations. Of these,
5,734 exams were actually conducted in the fiscal year (the remainder of the
scheduled exams were either canceled due to settlements and withdrawals or
took place in the next year). Medical reports are required to be submitted to the
department and to each party within 21 calendar days after completion of the
examination. The number of exams scheduled in FY’95 was 7,618, and 4,787
were conducted in the year.

The Neff Decision
On August 9, 1995, the Supreme Judicial Court ruled that the Department
of Industrial Accidents must waive the $350 filing fee for indigent claimants who
are appealing an administrative judge’s benefit-denial order. As a result of this
decision the D.I.A. has implemented procedures and standards for processing
waiver requests and providing financial relief for the section 11A fee used to
defray the cost of the impartial medical examination. Effective January 26, 1996,
the DIA issued the following emergency regulations in compliance with the court
order.

23

This figure does not include “interest” or “miscellaneous” revenue ($75,015.00)
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The Waiver Process - (Added After 1.11 (1) (a)) A workers’ compensation
claimant who wishes to have the impartial examination fee waived must complete
the form: “Affidavit of Indigence and Request for Waiver of §11A (2) Fees” (Form
136). This document must be completed before 10 calendar days following the
appeal of a conference order. For those parties who have not paid the fee and
currently have an appeal pending before either the Industrial Accident Board, or
the Reviewing Board, or who made a written request for a waiver after August 9,
1995, must complete Form 136 before March 1, 1996.
It is within the discretion of the Commissioner to accept or deny a
claimant’s request for a waiver based on documentation supporting the
claimant’s assertion of indigency as established in 452 CMR 1.02. If the
Commissioner denies a waiver request it must be supported by findings and
reasons in a Notice of Denial report. Within 10 days of receipt of the Notice of
Denial report a party can request a reconsideration. The Commissioner can
deny this request without a hearing if past documentation does not support the
definition of “indigent” set out in 452 CMR 1.02, or if the request is inconsistent
or incomplete. If a claimant is granted a waiver and prevails at a hearing, the
insurer must reimburse the Department for any fees waived.
Definition of Indigency - (Added to 452 CMR 1.02 )
An indigent party is:
a) one who receives one of the following types of public assistance: Aid to
Families with Dependent Children (AFDC), Emergency Aid to Elderly Disabled
and Children (EAEDC), poverty related veteran benefits, food stamps, refugee
resettlement benefits, Medicaid, or Supplemental Security Income (SSI) or
b) one whose annual income after taxes is 125% of the current federal poverty
threshold (established by the U.S. Department of Health and Human Services)
as referred to in G.L. ch.261 §27A(b). Furthermore, a party may be determined
indigent based on the consideration of available funds relative to the party’s basic
living costs.
Size of
Family Unit
1
2
3
4
5
6
7
8

Amount
$9,338
$12,538
$15,738
$18,938
$22,138
$25,338
$28,538
$31,738

For family units with more than eight
members, add $3,200 for each additional
member in the family. The poverty guidelines
are updated annually by the U.S. Department
of Health and Human Services.
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OFFICE OF CLAIMS ADMINISTRATION
The Office of Claims Administration (OCA) is responsible for reviewing,
maintaining, and recording the massive number of forms the DIA receives on a
daily basis, and for ensuring that claims forms are processed in a timely and
accurate fashion. Quality control is a priority of the office and is essential to
ensure that each case is recorded in a systematic and uniform way.
The OCA consists of the processing unit, the data entry unit, the record
room, and the first report compliance office. It is the responsibility of the Deputy
Director of Claims Administration to answer all subpoena requests, certified mail
and file copy requests, and to act as the liaison to the State Record Center.

Claims Processing Unit / Data Entry Unit
The processing unit must open, sort, and date stamp all mail that comes
into OCA. It then must review each form for accuracy, and return incomplete
forms to the sender. Forms are then forwarded to the data entry unit.
The data entry operators enter all forms and transactions into the DIA’s
Diameter database. As data entry personnel update the computerized records
with new forms, they review the entire record of each claim being updated, both
to ensure that duplicate forms are not contained in the database and that all
necessary forms have been entered properly. While quality control measures
slow down the entry of cases into the system, they are necessary for accurate
and complete record keeping. Forms are entered in order of priority, with the
need for scheduling at dispute resolution as the main criteria. All conciliations
are scheduled upon entry of a claim through the Diameter case tracking system.
In fiscal year 1996, the Office of Claims Administration received 42,460
First Report of Injury, 28% less than FY’95 (58,940). The number of claims,
discontinuances and third party claims also decreased to 30,361, 6.6% less than
the previous year (28,340). The total number of referrals to conciliation for the
fiscal year was 23,866, 7.5% less than FY’95 (25,815).

First Report Compliance Office & Fraud Data
All employers are required to file a First Report of Injury (Form 101) within
seven days of receiving notice that an employee has been disabled for at least
five days. The first report compliance office issues fines to employers who do not
file the First Report form in the allotted time. Fines are $100, and are doubled if
referred to a collection agency.
In fiscal year 1996, $377,109 was collected in fines, a decrease from the
$653,308 collected in FY’95.
The office is also responsible for maintaining a data base on cases
discovered by the DIA in which there is some suspicion of fraud. In fiscal year
1996, no cases were reported to the office. All referrals were made directly to
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the Insurance Fraud Bureau or the Attorney General’s office. Throughout the
year the Insurance Fraud Bureau requested from the DIA copies of suspected
workers’ compensation files.

Record Room
The record room, located in DIA’s Boston office, is responsible for filing,
maintaining, storing, retrieving and keeping track of all files pertaining to a case
in the dispute resolution process. Included in case files are copies of all briefs,
settlement offers, medical records, and supporting documents that accumulate
during the dispute resolution process. Couriers transfer files between the
regional offices and Boston twice a week.
Records are kept in DIA’s Boston office for about five years, depending
on space. After this time they are brought to the State Record Center in
Dorchester where they are kept for 80 years.
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OFFICE OF EDUCATION AND VOCATIONAL REHABILITATION
The primary purpose of the Office of Education and Vocational
Rehabilitation (OEVR) is to promote return to work for disabled workers through
vocational rehabilitation services.
OEVR oversees the rehabilitation of certain disabled workers receiving
workers’ compensation with the primary objective of return to work. While OEVR
seeks to encourage the voluntary development of rehabilitation services
between the disabled worker and the insurer, it has the authority to mandate
services for injured workers determined to be suitable for rehabilitation.
Vocational rehabilitation is defined in G.L. ch. 152 as “non- medical
services to restore the disabled worker to employment as near as possible to
pre-injury wage.” In order of priority, the objectives of OEVR include: return to
work; return to work with modifications in either equipment, working hours, or
working conditions; new work with the previous employer or with a different
employer; retraining the employee for a new job.

Procedure for Vocational Rehabilitation
It is the responsibility of OEVR to identify those disabled workers’ who
may benefit from rehabilitation services. OEVR identifies rehabilitation
candidates according to injury type after liability has been established, or through
referrals from sources outside of OEVR. These include internal DIA sources
(including the Office of Claims Administration and the division of dispute
resolution), insurers, certified providers, attorneys, hospitals, doctors, employers
and injured employees themselves.24
Before requiring that an injured worker be interviewed at a mandatory
meeting, a rehabilitation review officer must first consider whether the employee
has functional limitations, whether medical reports indicate some work capability,
and whether light duty or job modification is available at the place of employment.
Mandatory Meeting - At the initial interview (or mandatory meeting), the
rehabilitation review officer will gather information necessary to determine
whether vocational rehabilitation services are “necessary and feasible.”
The information gathered includes the employee’s functional limitations,
employment history, education, transferable skills, work habits, vocational
interests, pre-injury earnings, financial needs, and medical information. The
insurer may be authorized to discontinue weekly compensation benefits if the
employee fails to attend.
Determination of Suitability - OEVR utilizes the information gathered to
determine whether a disabled employee could benefit from vocational
rehabilitation. If so, a determination of suitability form is completed and sent to
all parties. The insurer is notified to retain the services of a DIA certified
vocational rehabilitation provider. Employees that are determined to be suitable
for rehabilitation must follow and complete an individual written rehabilitation plan
24

G.L. ch. 152 secs. 30 E-H. 452 C.M.R. 4.00
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(IWRP) designed exclusively for that employee. The services are paid by the
insurer. If the employee fails to follow the plan without good cause, the insurer is
entitled to reduce weekly compensation benefits by 15%.
If the insurer refuses to pay for services, OEVR will offer rehabilitation to
the worker to be paid by the DIA’s trust fund. OEVR may, however, demand
reimbursement of at least two times the cost of the program provided the
rehabilitation is successful and the employee returns to work.
A rehabilitation review officer monitors all cases in which suitability has
been determined. The provider is required to develop an appropriate IWRP
within 90 days. Sometimes the review officer assists by facilitating agreement of
the plan between the employee, the insurer and the provider.
Once all parties agree to the IWRP, OEVR will monitor each case until
completion of the IWRP or successful employment for 60 days. Monthly
progress reports are required to be submitted regarding each case.
The employee must seek the consent of OEVR before a lump sum
settlement can be approved. In the past, disabled and unemployed workers
have settled for lump sum payments without receiving adequate job training or
education on how to find employment. Settlement money would run out quickly
and employees would be left with no means of finding suitable work. OEVR tries
to have disabled employees initiate, if not complete, rehabilitation before the
lump sum settlement is approved. This is difficult to accomplish in a short time.
Nevertheless, OEVR will consent to a lump sum settlement if the insurer agrees
to continue to provide rehabilitation benefits.

Use of Vocational Rehabilitation
In FY’96 the office consisted of 8 disability analysts, 13 rehabilitation
review officers, and 5 clerks.
OEVR certified 95 vocational rehabilitation providers in the last fiscal year
to be available to develop and implement the individual written rehabilitation plan
(IWRP). The number of approved providers may continue to decrease in the
future for reasons relating to trends in claims filing.
The standards and qualifications for a certified provider are found in the
regulations, 452 C.M.R. 4.03. Any state vocational rehabilitation agency,
employment agency, insurer, self insurer, or private vocational rehabilitation
agency may qualify to perform these services. Credentials must include at least
a masters degree, rehabilitation certification, or a minimum of 10 years of
experience. A list of the providers is available from the OEVR.
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Table 17: Utilization of Voc. Rehab. Services, FY'92 - FY'96

Fiscal
Year

Referral to
OEVR

Mandatory
Meetings

Referrals
to Insurer
for VR

IWRPs
approved

Return
to
work

% RTW after
plan
development

FY96

3,347

2,653/119

1,185

727

364

50%

FY95

3,219

2,833

1,370

811

391

48%

FY94

3,756

3,190

1,706

948

470

50%

FY93

4,494

3,882

2,253

1,078

554

51%

FY92

6,014

3,367

2,106

1,010

583

58%

Source: DIA - OEVR

Trust Fund Payment of Vocational Rehabilitation
When an insurer refuses to pay for vocational rehabilitation services and,
after review, OEVR determines the employee suitable for services, the office may
utilize moneys from the trust fund to fund the rehabilitation services.
The amount expended by the trust fund for insurer denials has decreased
substantially from FY’92 levels. Insurers are increasingly providing vocational
rehabilitation on a voluntary basis, without an OEVR mandate.
OEVR is required to seek
reimbursement from the insurer when
the trust fund pays for the rehabilitation
and the services are deemed successful
(e.g., the employee returns to work).
The DIA may assess the insurer a
minimum of two times the cost of the
services. In FY'96, 8,000 was collected
from insurers for voc rehab pursuant to
§30H. In FY’95, $54,215 was collected
in reimbursements.

Table 18: Private Trust Fund
Expenditures for §30H Voc. Rehab
Services

Fiscal Year

Expenditures

FY96

8,700

FY95

8,826

FY94

10,970

FY93

37,146

FY92

68,973
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OFFICE OF SAFETY
The function of the Office of Safety is to reduce work related injury and
illnesses by “establishing and supervising programs for data collection on
workplace injuries and for the education and training of employees and
employers in the recognition, avoidance and prevention of unsafe or unhealthy
working conditions in employment and advising employees and employers on
these issues.”25 In pursuit of this objective, the office administers the DIA
Occupational Safety and Health Education and Training Program.
This program has a $400,000 annual budget. The office issues a request
for proposal yearly to notify the general public that these grants are available.
Grants are awarded on a competitive basis based on scope and content of
proposals. In FY’96, proposals could be submitted up to a maximum of $35,000.
See appendix I for a list of proposals funded in FY’96.

25

G.L. ch. 23E, 3(6)
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OFFICE OF INSURANCE
The Office of Insurance issues self insurance licenses, monitors all self
insured employers, maintains the insurer register, and monitors insurer
complaints.

Self Insurance
A license to self insure is available for qualified employers with at least
300 employees and $750,000 in annual standard premium.26 To be self insured,
employers must have enough capital to cover the expenses associated with self
insurance. Many smaller and medium sized companies have also been
approved to self insure, however. The Office of Insurance evaluates employers
every year to determine their eligibility and to establish new bond amounts.
For an employer to qualify to become self insured, it must post a surety
bond of at least $100,000 to cover any losses that may occur. 27 The amount
varies for every company depending on their previous reported losses and
predicted future losses. The average bond is usually over $1 million and
depends on many factors including loss experience, the financial state of the
company, the hazard of the occupation, the number of years as a self insured,
and the attaching point for re-insurance.
Employers who are self insured must purchase reinsurance of at least
$500,000. The per case deductible of the re-insurance varies from the minimum
$500,000, a relatively modest amount, to much higher amounts. Smaller self
insured companies may also purchase aggregate excess insurance to cover
multiple claims that exceed a set amount. Many self insured employers engage
the services of a law firm or a third party administrator (TPA) to handle claims
administration.
In FY’96, requests for self insurance licenses decreased substantially.
In the year, 5 new licenses were issued to bring the total number to 226; 5
licenses were not renewed. Each self insurance license provides approval for a
parent company and its subsidiaries to self insure. From the 226 licenses, 734
companies including subsidiaries were self insured in FY’96. This amounts to
approximately $350 million in equivalent premium dollars.
Four semi- autonomous public employers are also licensed to self insure
including the Massachusetts Bay Transportation Authority (MBTA), the

26

C.M.R. 5.00: Code of Massachusetts Regulations concerning insurers and self insurers. These regulations
may be waived by the Commissioner of the DIA for employers that have strong safety records and can
produce the necessary bond to cover for all incurred losses.
27
G.L. 452 C.M.R. 5:00
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Massachusetts Turnpike Authority, the Massachusetts Port Authority, and the
Massachusetts Water Resource Authority (MWRA).28

Insurance Unit
The Insurance Unit maintains a record of the workers’ compensation
insurer for every employer in the state. This record, known as the insurer
register, dates back to the 1920’s and facilitates the filing and investigation of
claims after many years.
This record keeping system consisted of information manually recorded
on 3x5 notecards, a time consuming and inefficient method for storing files and
researching insurers. Every time an employer made a policy change, the insurer
sent in a form and the notecard and the file was changed.
Through legislative action, the Workers’ Compensation Rating and
Inspection Bureau (WCRB) became the official repository of insurance policy
coverage in 1991. The DIA was provided with computer access to this database
which includes policy information for the eight most current years. The
remainder of policy information must be researched through the files at the DIA,
now stored on microfilm. In FY '96, an estimated 4,500 inquiries were made to
the Insurance Register.
The Insurance Unit is also responsible for handling insurance complaints.
Complaints are often registered by telephone and the unit will provide the party
with the necessary information to handle the case. During the year, 540
complaints were handled by the office.

28

The Commonwealth of Massachusetts does not fall under the rubric of self insurance although its situation
is analogous to self insured employers. It is not required to have a license to self insure because of its
special status as a public employer and it therefore funds workers’ compensation claims directly from the
treasury as a budgetary expense. The agency responsible for claims management, the Public Employee
Retirement Administration, has similar responsibilities to an insurer but the state does not pay insurance
premiums or post a bond for its liabilities (G.L. ch.152 §25B).
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OFFICE OF INVESTIGATIONS
In Massachusetts, employers are required to provide for payment of
workers’ compensation benefits either through the purchase of insurance,
through membership in a self insurance group, or through licensing as a self
insurer. (G.L. Ch. 152, §25A). The Office of Investigations of the Department of
Industrial Accidents is charged with enforcing this mandate by investigating
employers and imposing penalties for violations established by the legislature at
G.L. Ch. 152, §25C.
The Office has access to the Workers’ Compensation Rating and
Inspection Bureau (WCRIB) database on all policies written by commercial
carriers in the state. From this database, it can be determined which employers
have canceled or not renewed their commercial insurance policies. Any
employer appearing on this database is investigated for insurance coverage or
alternative forms of financing (self-insurance, self-insurance group, reciprocal
exchange). The WCRIB database documents only those employers that have or
had a commercial insurance policy, and therefore is only one method of
identifying uninsured employers in the state. Also, calls and letters are received
from the general public that provide tips and suggestions of companies which
may be lacking appropriate insurance. Furthermore, license and permit audits
often uncover fraudulent employers who fail to provide adequate coverage.
Stop Work Orders - The Office of Investigations, as required by the statute, will
issue a “Stop Work Order” to any business with one or more full or part time
employees that fails to provide
Investigations
proof of workers’ compensation
Stop Work Orders
coverage upon demand. Such an
6,713
7,000
order requires that all business
6,025
6,000
operations cease and becomes
5,000
effective immediately upon service.
3,960
4,000
An employer may appeal the order
3,124
and remain open, however. In
3,000
FY’96, 3,124 stop work orders were
2,000
issued as a result of 6,025
1,000
investigations conducted. The
0
number of stop work orders issued
FY'95
FY'96
in FY’96 was 10% less than FY’95
levels.
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Fines and Penalties - Fines resulting from a stop work order begin at $100.00 per
day, starting the day the stop work order is issued, and continue until coverage is
obtained. An employer who believes the issuance of the stop work order was
unwarranted has ten days to file an appeal. A hearing must take place within 14
days, during which time the stop work order will not be in effect. The stop work
order and penalty will be rescinded if the employer can prove it had workers’
compensation insurance during the disputed time. If at the conclusion of the
hearing, the department finds the employer had not obtained adequate insurance
coverage, the employer must pay a fine of $250.00 a day beginning from the
original issuance of the stop work order, continuing until insurance is obtained
(G.L. ch.152 §25C). Any employee affected by a stop work order must be paid for
the first ten days lost, and that period shall be considered “time worked.”
In addition to established fines, an employer lacking insurance coverage
may be subject to punishment
by a fine not to exceed $1,500,
Office of Investigations - Collections
or by imprisonment for up to one
$288,575 $300,000
year, or both. If the employer
$250,000
continues to fail to provide
insurance, additional fines and
$200,000
$160,550
imprisonment may be imposed.
$160,150
$150,000
The Commissioner or designee
can file criminal complaints
$100,000
against employers (including the
$50,000
$32,400
$32,000
president and treasurer of a
corporation personally) who
$0
violate any aspect of Section
FY'92
FY'93
FY'94
FY'95
FY'96
25C. The amount collected in
FY’96 was $288,575.09.
Licenses and Permits - The statute requires that local or state licensing boards
obtain proof of insurance prior to issuing or renewing a license or permit (i.e.
building permits, liquor licenses).
Public Contracts - Section 25C states that neither the Commonwealth nor any of
its political subdivisions should enter into any contract for public work if a
particular business fails to comply with any of the insurance requirements of
Chapter 152. Companies involved in any local, state or other public sector
funded projects can be barred from all public funded projects for a three year
period for failure to carry workers’ compensation insurance.
Losing a Competitive Bid - Any business that loses a competitive bid for a
contract may bring an action for damages against another business that is
awarded the contract because of cost advantages achieved by not securing
workers’ compensation insurance or deliberate misclassification of employees. If
a violation is established, the person bringing on the suit shall recover, as
liquidated damages, 10% of the total amount bid of the contract, or $15,000,
whichever is less (G.L.ch.152, §25C (9)).
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WORKERS’ COMPENSATION TRUST FUND
Section 65 of the workers' compensation act establishes a trust fund in
the state treasury to make payments to injured employees not covered by
workers' compensation insurance and to reimburse insurers for certain payments
under sections 26, 34B, 35C, 37, 37A, and 30H. The act goes on to direct the
DIA to administer and represent the trust fund. The department has established
procedures governing the administration and payment of trust fund claims at 452
C.M.R. 3.00. Moreover, Chapter 23E, section 10 directs the department's
general counsel to be responsible for the investigation, defense, and claims
handling of claims against the trust fund.
The department has established a unit within the Division of
Administration known as the Trust Fund to process requests for benefits,
administer claims, and respond to claims filed before the division of dispute
resolution. The Commissioner has appointed a Deputy Director to manage the
unit, as well as attorneys, accountants, claims adjusters, investigators, clerks, a
paralegal, and a registered nurse to administer the fund. In addition, the fund
has eleven consultants under contract. These employees work in conjunction
with the five attorneys from the Office of Legal Counsel to administer the fund.29

Second Injury Claims (sections 37, 37A, and 26)
In an effort to encourage employers to hire previously injured workers, the
legislature established a Second Injury Fund early in the development of workers’
compensation law. These funds pay reimbursements to insurers who pay claims
for second injuries. Since return to work is critical to workers’ compensation, a
system was designed to offset any financial disincentives associated with the
employment of injured workers.
Section 37 requires the Second Injury Fund to function as a reinsurance
pool. Insurers are to pay benefits at the current rate of compensation to all
claimants whether or not their injury was exacerbated by a prior injury. When the
injury is determined to be a “second injury,” insurers become eligible to receive
reimbursement from the DIA's trust fund for a set proportion of the benefits paid.
Employers are entitled to an adjustment to their experience modification factors
as a result of these reimbursements.
Section 37A was enacted to encourage the employment of servicemen
returning from World War II. The legislature created a fund to reimburse insurers
for benefits paid for an injury aggravated or prolonged by a military injury.
Insurers are entitled to reimbursement for up to fifty percent of the payments for
29

Section 65 of the act specifies that the reasonable and necessary costs of administering and
representing the Workers' Compensation Trust Fund may be paid out, without appropriation, of the trust
fund.
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the first 104 weeks of compensation and up to one hundred percent for any
amount thereafter.
Section 26 provides for the direct payment of benefits to workers' injured
by the activities of fellow workers where those activities are traceable solely and
directly to a physical or mental condition resulting from the service of that fellow
employee in the armed forces. (A negligible number of these claims are actually
filed.)
Definition of Second Injury - An employee is considered to suffer a second injury
when an on the job accident or illness occurs which exacerbates a pre-existing
disability. How the preexisting condition was incurred is immaterial; the
impairment may derive from any previous accident, disease, or congenital
condition. The disability, however, must be “substantially greater”-- because of
the combined effects of the preexisting impairment and the subsequent injury-than the disability would have been from the subsequent injury alone.30
The reimbursement rate has varied over the years, but was amended in
1991 to equal an amount up to 75% of all compensation paid. Insurers are
eligible for reimbursement only for periods after the first 104 weeks of payment.
Shelby Mutual Claims - In May, 1995, the Massachusetts Supreme Judicial Court
ordered the DIA to pay reimbursements for second injury fund claims pre-dating
1985. (Shelby Mutual v. Commonwealth of Mass., 420 Mass. 251 (1995)). In the
wake of this decision, the department paid over $6.5 million to settle pre-1985
claims.
Post-1985 Claims - From 1986 through 1991, insurers did not file many petitions
for reimbursement of section 37 and 37A claims. It is estimated that perhaps two
hundred claims were filed in that period. Those that were filed were not
rigorously pursued by the insurance carriers.
Beginning in 1991 and 1992, insurers more readily filed Second Injury
claims. It has been a matter of concern that second injury claims have
languished and been ignored. At the close of FY'96, 1,319 claims were pending
under these sections. In 1994, initiatives were taken by the new Trust Fund
director and Chief Legal Counsel to eliminate this backlog by vigorously pursuing
settlements. A settlement mechanism was implemented allowing the department
to close out cases, thereby avoiding costly future expenses.
In FY’96, the Trust Fund settled 416 section 37 and 37A cases for
$13,402,74531.

30
31

Mass. General Laws ch. 152, § 37 (1991).
Private Fund §37 payments totaled $13,260,235 (407 cases), Public Fund §37 payments totaled
$142,513 (9 cases).
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Uninsured Employers
Section 65 of the workers' compensation act directs the trust fund to pay
benefits resulting from approved claims against Massachusetts employers who
are uninsured in violation of the law. The trust fund must either accept the claim
or proceed to dispute resolution over the matter. Every claim against the fund
under this provision must be accompanied by a written certification from the
department's Office of Insurance that the employer was not covered by a
workers' compensation insurance policy on the date of the alleged injury,
according to the department's records.32
In FY'96, $7.7 million was paid to uninsured claimants, according to the
General Counsel.

Vocational Rehabilitation (section 30H)
Section 30 H provides that if an insurer and an employee fail to agree on
a vocational rehabilitation program, then the Office of Education and Vocational
Rehabilitation (OEVR) shall determine if vocational rehabilitation is necessary
and feasible to return the employee to suitable employment. If OEVR determines
that vocational rehabilitation is necessary and feasible, it will develop a
rehabilitation program for the employee for no greater than 104 weeks' duration.
If the insurer refuses to provide the program to the employee, the cost of the
program will be paid out of the Section 65 trust funds. If, upon completion of the
program, OEVR determines that the program was successful, it will assess the
insurer no less than twice the cost incurred by the office, with that assessment
paid into the trust fund.
Payments made by the trust funds decreased significantly in FY'93 and
subsequent years. In FY'96, $643 was paid for rehabilitation services (See
OEVR). In FY’96, the DIA collected $8,000 from insurers.

Latency Claims (Section 35C)
Section 35C provides that benefits payable under sections 31, 34, 34A
and 35 for injuries where there is at least a five year difference between the date
of injury and the date of benefit eligibility will be based upon benefit levels in
effect on the date of eligibility. The trust fund will reimburse the insurer or selfinsurer for "adjustments to compensation" pursuant to section 35C.
While it would be expected that a number of these claims would be
presented each year, through FY'92 there were no trust fund payments identified
as being associated with section 35C. In FY'96, approximately $703,500 was
paid as latency claims.

Cost of Living Adjustments (section 34B)
Section 34B provides supplemental benefits to any person receiving or
entitled to receive benefits under section 31 and section 34A, whose date of
personal injury was at least 24 months prior to the review date. The
supplemental benefit is equivalent to the difference between the claimant's
32

452 C.M.R. 3.00
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current benefits and his/her benefit after an adjustment for the change in the
statewide average weekly wage between the review date and the date of injury.
Insurers pay the supplemental benefit concurrently with the base benefit.
They are then entitled to quarterly reimbursements for the supplemental benefits
paid on all claims with dates of injury occurring prior to October 1, 1986. For
injury dates subsequent to October 1, 1986, insurers will be reimbursed for any
increase in supplemental benefit payments that exceed 5% annually. COLA
payments for FY'96 totaled $1,779,9011 for the public trust fund and
$11,844,247 for the private fund.
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OFFICE OF HEALTH POLICY
The DIA is charged with ensuring that adequate and necessary health
care services are provided to the state’s injured workers. Specifically the statute
directs the commissioner to monitor health care providers for appropriateness of
care, necessary and effective treatment, the proper costs of services, and the
quality of treatment. The statute directs the commissioner to appoint medical
consultants to the Medical Consulting Consortium (MCC), as well as members of
the Health Care Services Board (see appendix H for current members).
Commissioner Campbell created the Office of Health Policy (OHP) to
address the health care related issues undertaken by the DIA, including the
implementation and enforcement of the DIA’s utilization review and quality
assessment program. The office is also the liaison with the Health Care
Services Board (HCSB) and the Medical Consultant Consortium (MCC). In
fiscal year 1996, the OHP had 4 employees and 29 consultants.

Health Care Services Board
The DIA’s Health Care Services Board (HCSB) is an appointed voluntary
committee of physicians, health care providers, and employer and employee
representatives. The HCSB is charged with reviewing and investigating
complaints regarding providers, developing criteria for appointment of physicians
to the impartial physicians roster, and developing written treatment guidelines.
Complaints Against Providers - The HCSB is required to accept and investigate
complaints from employees, employers and insurers regarding the provision of
health care services. Such complaints include provider’s discrimination against
compensation claimants, over-utilization of procedures, unnecessary surgery or
other procedures, and other inappropriate treatment of workers’ compensation
patients. Upon a finding of a pattern of abuse by a particular provider, HCSB is
required to refer its findings to the appropriate board of registration.
IME Roster Criteria - The HCSB is also required to develop eligibility criteria to
select and maintain a roster of qualified impartial physicians to conduct medical
examinations pursuant to §8(4) and §11A. (See section DIA - Impartial Unit).
The HCSB issues criteria for the selection of eligible roster participants.
According to the criteria, physicians must be willing to prepare reports promptly
and timely; submit reports for depositions; submit reports of new evidence;
submit to the established fee schedule; and sign a conflicts of interest statement
and disclosure of interest statement. The requirements of the §8(4) roster and
the §11(A) roster differ pursuant to G.L. ch. 152.
Treatment Guidelines - Under section 13 of Chapter 152, the commissioner is
required to ensure that adequate and necessary health care services are
provided to injured workers by utilizing treatment guidelines developed by the
HCSB, including appropriate parameters for treating injured workers. An
advisory group was appointed to develop treatment guidelines.
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The HCSB has published twenty-five treatment guidelines covering many
conditions common to workers’ compensation patients. HCSB examined
guidelines from various groups including the American Academy of Orthopedic
Surgeons (AAOS), the State of Washington Department of Labor & Insurance,
and the National Institutes of Health. They adopted some of these guidelines
and went on to develop several of their own.
The HCSB is required to conduct an annual review of the guidelines and
update them based on the experience of the year. They continued to develop
three new treatment guidelines on chronic pain, chronic injury, and asthma.

Utilization Review
According to the department’s regulations (452 C.M.R. 6.00), utilization
review is a system for reviewing the “appropriate and efficient allocation of health
care services” to determine whether those services should be paid or provided by
an insurer. The regulations specify that all utilization review programs must be
approved by the DIA. Insurers, self insurers and self insurance groups must
either develop their own utilization review programs for DIA approval or contract
with approved agents who can provide the required utilization review services for
them.
The regulations require that utilization review be performed on all medical
claims using the DIA’s treatment guidelines and criteria. UR agents must review
claims submitted by workers’ compensation claimants for compliance with the
guidelines. Review may either be prospective (examining treatment before it is
provided), concurrent (review in the course of treatment), or retrospective (review
after the treatment was provided).
When coverage for a treatment plan is denied by an agent, it must be
communicated to the treating physician and the injured employee. Either the
injured employee or the treating practitioner may appeal the denial. Appeals of
prospective or concurrent treatment may be made by telephone to the UR agent
with the opportunity for review by a practitioner on an expedited basis. The
appeal must be resolved within two business days. Appeals for retrospective
treatment must be settled within 20 business days. Review of any utilization
review appeal can be made by filing a claim with the DIA division of dispute
resolution.
In FY' 96, the department held hearings on revised Utilization Review
and Quality Assessment Regulations (452 CMR 6.00). The new regulations
would have specified the credentials necessary to be approved as a utilization
review agents. Moreover, they would have required electronic submission of all
claims data in a format to be prescribed by the DIA.
Two public hearings were held on these regulations on October 2, 1995
and February 12, 1996. Representatives of the insurance industry voiced
opposition to many of the proposed changes, particularly where new reporting
and compliance requirements were involved.
Prior to promulgation, these regulations were withdrawn upon issuance
of Governor Weld's Executive Order 384. This order required each agency to
review all regulations promulgated and to rescind, revise or simplify any that do
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not have a defined need or that have less restrictive or intrusive alternatives.
Any new regulation promulgated must also conform to these standards.

Medical Utilization Trending and Tracking System
The commissioner is required to implement within the department a
quality control system regarding delivery of health care services to injured
workers. The statute states that the DIA should “monitor the medical and
surgical treatment provided to injured employees and the services of other health
care providers, and monitor hospital utilization as it relates to the treatment of
injured employees. The monitoring shall include determinations concerning the
appropriateness of the service, whether treatment is necessary and effective, the
proper costs of services, and the quality of treatment.”33
According to the regulations promulgated in furtherance of this directive
(452 C.M.R. 6.07), the DIA intends to monitor the quality of care for injured
employees using outcome measures, medical record audits, analysis of
employee health status and patient satisfaction measurements. Should a
provider’s plan of care be found to be outside a particular treatment guideline, the
provider will be informed of the aberration with instructions on the means to
correct it. Should the provider remain statistically outside the guideline, the
matter will be referred to the HCSB for appropriate action under the HCSB’s
complaint’s review process.
The DIA has begun a program to gather data on compliance with
treatment guidelines from insurers and utilization review agents. Specifically, the
department will look to billing data to discern trends in costs as well as patterns
of treatment of injured workers in Massachusetts. This data will be used to find
the outliers the system and to further develop and revise treatment guidelines.
The agency contends its regulatory authority extends to reporting requirements,
despite rescission of its proposed regulations requiring submission of data.
Implementation of this program involves an enormous data gathering
process. The department has indicated it intends to spend between $500,000
and $1 million per year for the next five years to contract with a firm to assemble
a computer network to gather insurer, self insurer, and self insurance group data
on the costs and medical practices associated with treating workers’
compensation claimants. The department does not intend to buy equipment, but
rather contract with a vendor to collect data.
In October, 1995, a Request for Proposals for a "Workers' Compensation
Medical Utilization Trending and Tracking System" was issued. A contract was
awarded to the Center for Health Economics Research, of Waltham,
Massachusetts, for approximately $500,000. The contract is effective in fiscal
year 1997. The agency budgeted approximately one million dollars in fiscal year
1997 for the project.

THE REGIONAL OFFICES
33

G.L. ch. 152, sec. 13.
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The Department of Industrial Accidents has offices in Boston, Lawrence,
Worcester, Fall River, and Springfield. Headquarters are located in Boston, and
all DIA case records are stored in Boston.
The senior judge and the managers of the conciliation and vocational
rehabilitation units are located in Boston, but each has managerial responsibility
for the operations of their respective departments at the regional offices.
Each regional office has a regional manager, a staff of conciliators,
stenographers, vocational rehabilitation counselors, disability managers,
administrative secretaries, clerks, and data processing operators. In addition,
administrative judges make a particular office the base of their operations, with
an assigned administrative secretary.

Administration and Management of the offices
Each regional manager is responsible for the administration of his or her
regional office. Each is equipped with conference rooms and hearings rooms in
which conciliations, conferences, hearings and other meetings are held. A
principle clerk and a data processing operator manage the scheduling of these
proceedings and the assignment of meeting rooms through the Diameter case
scheduling system.
Cases are assigned to administrative judges by the Diameter system in
coordination with the Senior judge. Conciliators are assigned cases according to
availability on the day of the meeting, and report to the conciliation manager
located at the Boston office. Likewise, stenographers are assigned when
needed, but report to the stenographer manager at the Boston office. The
vocational rehabilitation personnel report directly to the OEVR manager in the
Boston office, and take assignments as delegated from Boston.
When an employee or insurer files a workers’ compensation claim or
complaint with the DIA, the case is assigned to the office geographically closest
to the home of the claimant. Assignments are based on zip codes, with each
regional office accounting for a fixed set of zip codes.
Each regional office occupies space rented from a private Realtor. The
manager is responsible for working with building management to ensure the
building is accessible and that the terms of the lease are met. Moreover, each
regional manager is responsible for maintenance of utilities, including the
payment of telephone, electricity, and other monthly services. The costs of
operating each office is therefore managed by each regional manager.

Resources of the Offices
Each of the regional offices has moved to expanded and enhanced office
space within the last six years.
Court rooms have been updated and modernized according to the needs
of each regional office, including handicap accessibility and security systems.
Moreover, each regional office is equipped with video equipment to assist with
the presentation of court room evidence.
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Each office has been provided with personal computers networked to the
Boston office, and with a CD ROM for access to software on the Mass. General
Laws, Mass. court reporters, and DIA reports.
The following are the addresses of the regional offices.

Fall River
30 Third Street
Fall River, MA 02722
508/676-3406
Henry Mastey, Manager

Lawrence
11 Lawrence Street
Lawrence, MA 01840
508/683-6420
Maritza Nieves, Manager

Springfield
436 Dwight Street
Springfield, MA 01103
413/784-1133
Marc Joyce, Manager

Worcester
44 Front Street
Worcester, MA 01608
508/753-2072
Leonard Gabrila, Manager
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DIA FUNDING
To ensure that the Department of Industrial Accidents has adequate
funds, the legislature required the employers of Massachusetts, both public and
private, to pay assessments covering the expenses of operating the agency and
for the payment of trust fund benefits. In addition to these assessments, the DIA
also derives revenue from the collection of fees (for various filing costs) and
fines (for violations of the act).
Each year the DIA must determine an assessment rate that will yield
revenues sufficient to pay the obligations of the workers’ compensation trust
funds and the operating costs of the DIA. This assessment rate multiplied by the
employer’s standard premium is the DIA assessment, and is paid as part of an
employer’s insurance premium.34
The assessment rate for private sector employers in 1997 is 4.226% of
standard premium. This is a 10% increase from the 1996 rate of 3.841%.
The Trust Funds - The DIA must make payments to uninsured injured employees
and employees denied vocational rehabilitation services by their insurers. In
addition, it must reimburse insurers for benefits for second and latent injuries,
injuries involving veterans, and for specified cost of living adjustments.35
These obligations are paid out of the trust funds.36 One account is
reserved for payments to private sector employers (the private trust fund); the
other is for payments to public sector employers (the public trust fund).
The Special Fund - The DIA’s operating expenses are paid from a Special Fund,
funded entirely by assessments charged to private sector employers. Operating
expenses must be appropriated by the legislature each year through the General
Appropriations Act.
Chapter 23E of the Massachusetts General Laws directs the Advisory
Council to review the DIA’s operating budget as well as the Workers’
Compensation Trust Fund budgets. With the affirmative vote of seven members,
the Council may submit an alternative budget to the Director of Labor and
Workforce Development.

The Funding Process
At the beginning of each fiscal year, the DIA estimates the amount of
money needed to maintain its operations in the next fiscal year. This amount is
34

For employers that are self insured or are members of self-insured groups, an “imputed” premium is
determined, whereby the WCRB will estimate what their premium would have been had they obtained
insurance in the traditional indemnity market. Some employers are entitled to “opt out” from paying a full
assessment. By opting out, the employer agrees that it can not seek reimbursement for benefits paid
under sections 34B, 35C, 37, 30H, 26, and 37A. Separate opt out assessment rates are determined each
year (See Appendix I).
35
G.L. Ch. 152, § 65(2) (1996).
36
Each year the DIA creates a budget for the private and public trust funds, collects assessments, and
disburse funds as obligations arise-- without appropriation from the legislature.
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refined by December, when it is submitted to the governor’s office for inclusion in
the governor’s budget, House 1, and submitted for legislative action.
In May and June, the DIA, with the assistance of consulting actuaries,
estimates future expenses and determines assessments necessary to fund the
special fund and the trust funds. The budgets and the corresponding
assessments must be submitted to the Director of Labor and Workforce
Development by July 1 of each year.
By July, the legislature appropriates the DIA’s operating expenses. At
that time, insurance carriers are notified of the assessment rates paid quarterly
directly to the DIA. Collected assessments are deposited into the DIA’s accounts
which are managed by the Commonwealth’s Treasurer.
Figure 17: DIA Funding Process

How the DIA is Funded
Step 1
DIA calculates Private Fund,
Trust Fund and Special Fund
budgets

Step 2
DIA calculates assessment
rate based on these budgets

Step 5
Insurers, self insurers and
SIG’s are billed by the DIA
for assessments on a quarterly
basis

Assessments are deposited into
the Special Fund & Trust Fund
accounts*

Step 3
Assessment rate is referred
to insurers, self insurers and
SIG’s after July 1 each year

Step 4
Employer’s insurance bill
is calculated to include
standard premium x DIA
assessment rate

All DIA’s operating expenses
and Trust Fund expenditures
are paid from the Special Fund
and Trust Fund accounts

*Note: Maintained by the State Treasurer.

PRIVATE EMPLOYER ASSESSMENTS
On June 25, 1996, Tillinghast released their analysis of the DIA FY’97
assessment rates as mandated under G.L. ch.152, section 65. Specifically, the
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report detailed the estimated amount required by the special fund and trust funds
for FY’97, beginning July 1, 1996. Included in the report are the assessment
rates to be applied to public and private employer insurance premiums. The
private employer assessment rate was calculated to be 4.226% of standard
premium, an increase of 10%. The assessment base decreased 18%. The
following is a break down of the assessment rate calculation process for private
employers.
1. FY’97 EXPENDITURES: $57.1M - The first step in the assessment process is
the calculation of the expected FY’97 expenditures. Private employers are
assessed for the sum of the Private Trust Fund budget and the Special Fund
budget.
PRIVATE
TRUST FUND
BUDGET
Section 3737
(2nd Injuries)
Uninsured
Employers
Section 30H
(Rehabilitation)
Section 35C
(Latency)
Section 34B
(COLA’s)
Defense of the
Fund
TOTAL

Projected FY’97
Expenditures
(6/25/96)

FY’96
Expenditures

$9,506,250

$13,260,236

$8,487,924

$7,500,000

$7,701,011

$7,505,834

$0

$643

$9,276

$960,000

$868,214

$862,949

$13,117,072

$11,844,287

$12,741,936

$2,500,000

$2,038,865

$2,082,545

$33,583,322

$42,436,743

$31,690,464

SPECIAL
PRIVATE
FUND
EMPLOYER
BUDGET
ASSESSMENTS
TOTAL
TOTAL

Projected FY’97
Projected
FY’97
Expenditures
Expenditures
(6/25/96)
(6/25/96) 38

FY’96
FY’96
Expenditures
Expenditures

Actual FY’95
Actual
FY’95
Expenditures
Expenditures
(reported 10/95)

$23,500,000
$57,083,322

Actual FY’95
Expenditures
(reported 10/95)

(reported 10/95)

$20,785,606
$63,222,349

$20,504,906
$52,195,370

2. PROJECTED FY’97 INCOME: $6.4M - Any income derived by the funds is used
to offset assessments. An amount is projected for the collection of fees and fines
for deposit in the Special Fund, reimbursements from uninsured employers for

37

The bulk of the Section 37 expenditures are directly related to the Shelby claims. The DIA has indicated
that the total cost of Shelby related claims is likely to be less than half of the 20 million amount estimated
last year.
38
The Special Fund budget includes the amount appropriated by the legislature to operate the DIA as well
as certain fringe benefits, non-personnel costs and indirect costs not appropriated.
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deposit in the Private Trust Fund, and an amount estimated for interest earned
on the Private Fund and the Special Fund balances.
FY’97 Fines and Fees (Special Fund) = $4,400,000
FY’97 Income Due to Reimbursements = $1,400,000
Estimated Investment Income (FY’96) = $608,327
Total Projected FY’97 Income:

(Private Fund: $165,617/Special Fund: $442,710)

$6,408,327

3. ADJUSTMENTS TO FUND BUDGETS: $7.6M (Private Fund) - According to G.L.
ch.152, §65(4)(c), the amount assessed employers for any fund must be reduced
by a certain percentage of moneys held over from the previous year. Any
amount greater than 35% of FY’95 expenditures in a particular fund must be
used to reduce amounts assessed for that fund in FY’97. The balance of the
Special Fund at the end of FY’96 will have a surplus which exceeds 35% of
FY’95 disbursements. Therefore the assessment was calculated with a $7.5
million reduction to the Special Fund Budget. The Private Trust Fund budget
was not reduced because the year end balance was not great enough.
SPECIAL FUND:

FY’96 Estimated
Year End Balance
$14,757,000

35% of FY’95
Expenditures
$7,176,750

Amount of
Reduction Required
$7,580,250

PRIVATE TRUST
FUND:

FY’96 Estimated
Year End Balance39
$5,520,000

35% of FY’95
Expenditures
$11,091,500

Amount of
Reduction Required
$0

4. CONVERSION TO RATIO - Expenditures, income, and any balance adjustment,
must be converted to a ratio. This is calculated by dividing each of the above by
the assessment base which represents losses paid in FY’95. For the Private
Fund, the assessment base is $722.9M.
Private Expenditure Ratio: 7.896% (57.1 million/$722.9 million)
Projected Income Ratio:
0.886% ($6.4 million/$722.9 million)
Balance Adjustment Ratio: 1.049% ($7.6 million/$722.9 million)

5. CALCULATION OF THE ASSESSMENT RATIO: 5.961% - After the projected
expenditures, income and balance adjustments are converted to ratios, the last
two items are subtracted from the expected expenditure ratio to calculate an
assessment ratio.

39

Note: The FY’95 year end Private Trust Fund balance was $12,588,000. Over the course of FY’96, the
Trust Fund has markedly increased second injury fund payments and settlements (including pre- 1985
claims as ordered by the SJC in Shelby Mutual) by utilizing this balance.
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Projected expenditures - Projected income - Balance adjustment = Assessment Ratio
7.896%
0.886%
1.049%
5.961%

6. CALCULATION OF THE ASSESSMENT RATE: 4.226% - Since the assessment
ratio is relative to paid losses, the ratio must be converted into a rate that is
relative to projected premiums. This is done by multiplying the assessment ratio
by an assessment base factor which represents a ratio of losses to premiums
(based on information provided by the WCRIBM). The 1997 assessment base
factor is .709.
Assessment Ratio x Assessment Base Factor = Assessment Rate
5.961%
.709
4.226%
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PUBLIC EMPLOYER ASSESSMENTS
On June 25, 1996, Tillinghast released their analysis of the DIA FY’97
assessment rates as mandated under G.L. ch.152, section 65. Specifically, the
report detailed the estimated amount required by the special fund and trust funds
for FY’97, beginning July 1, 1996. Included in the report are the assessment
rates to be applied to public and private employer insurance premiums. The
public employer assessment rate has been calculated to be 7.703% of standard
premium. The following is a breakdown of the assessment rate calculation
process for public employers.
1. FY’97 EXPENDITURES: $2.7M - The first step in the assessment process is
the calculation of the expected FY’97 expenditures. Public employers are not
assessed for the Special Fund budget.
PUBLIC
TRUST FUND
BUDGET
Section 37
(2nd Injuries)
Uninsured
Employers
Section 30H
(Rehabilitation)
Section 35C
(Latency)
Section 34B
(COLA’s)
TOTAL

Projected FY’97
Expenditures
(6/25/96)

Actual FY’96
Expenditures

$243,750

$202,879

$18,345

$0

$0

$0

$0

$0

$0

$15,000

$0

$0

$2,459,451

$1,779,911

$1,514,040

$2,718,201

$1,982,790

$1,532,385

Actual FY’95
Expenditures
(reported 10/95)

Note: Cost associated with defense of the Public Trust Fund are not charged to public employers.

2. ANTICIPATED INVESTMENT INCOME OFFSET: $1,994 - Calculated at 3% of
FY’96 year end balance of $66,463.

3. ADJUSTMENTS TO PUBLIC FUND BUDGET: $0 - According to G.L. ch.152,
§65(4)(c), the amount assessed employers for any fund must be reduced by a
certain percentage of moneys held over from the previous year. Any amount
greater than 35% of FY’95 expenditures in a particular fund must be used to
reduce amounts assessed for that fund in FY’97. The FY’96 Public Fund yearend balance does not approach the amount for a reduction.
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PUBLIC TRUST
FUND:

35% of FY’95
Expenditures
$536,200

FY’96 Estimated
Year End Balance
$67,000

Amount of
Reduction Required
$0

4. CONVERSION TO RATIO - Expenditures, income, and any balance adjustment,
must be converted to a ratio. This is calculated by dividing each of the above by
the assessment base which represents losses paid in FY’95. For the Public
Fund, the assessment base is $25M.
Public Expenditure Ratio: 10.8% ($2.7 million/$25 million)
Projected Income Ratio:
0.008% ($1,994/$25 million)
Balance Adjustment Ratio: 0%
($0/$25 million)

5. CALCULATION OF THE ASSESSMENT RATIO: 10.865% - After the projected
expenditures, income and balance adjustments are converted to ratios, the last
two items are subtracted from the expected expenditure ratio to calculate an
assessment ratio.
Projected expenditures - Projected income - Balance adjustment = Assessment Ratio
10.8%
0.008%
0%
10.865%

6. CALCULATION OF THE ASSESSMENT RATE: 7.703% - Since the assessment
ratio is relative to paid losses, the ratio must be converted into a rate that is
relative to projected premiums. This is done by multiplying the assessment ratio
by an assessment base factor which represents a ratio of losses to premiums
(based on information provided by the WCRIBM). The 1997 assessment base
factor is .709.
Assessment Ratio x Assessment Base Factor = Assessment Rate
10.865%
.709
7.703%
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THE DIA OPERATING BUDGET
Legislative Appropriations, FY 1997
The Department of Industrial Accidents initially requested a budget of
$21,104,063 for fiscal year 1997. In House 1, the Governor requested a budget
for the DIA totaling $20,815,089, a reduction of $288,974 from the Department’s
request. The House of Representatives approved a budget of $19,017,209 and
the Senate approved appropriations totaling $20,790,593. The final conference
resolution appropriated $19,017,209, which was $2,086,854 less than the DIA’s
initial request.
The Department of Industrial Accidents’ operating budget (to be spent
from the Special Fund) has been appropriated as follows (round numbers):
Table 19: DIA Operating Budget - Appropriations

FY’92: $14.6 million

FY’95: $17.5 million

FY’93: $15.7 million

FY’96: $17.8 million

FY’94: $17.2 million

FY’97: $19.0 million

Table 20: Special Fund Expenditures, FY'96

Special Fund Expenditures, FY’96
SUB

Budgeted

Expended

AA

$12,497,002

$11,966,330

$530,672

BB

136,711

114,591

22,120

CC

77,475

73,255

4,220

DD

396,682

266,730

129,952

EE

750,850

670,949

79,901

GG

1,355,617

1,321,410

34,207

HH

1,214,925

1,024,222

190,703

JJ

669,765

598,375

71,390

KK

370,000

330,287

53,512

LL

270,575

213,905

56,312

$17,739,602

$16,580,055*

$1,172,988

TOTAL

Balance
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not include $3,703,858 for
fringe benefits, $498,563 for
indirect costs, and $3,130 for
prior year deficiency. The
total including these costs is
$20,785,606.
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Budget Subsidiaries
Subsidiary AA: Regular Employee Compensation
Includes regular compensation for employees in authorized positions including
regular salary, overtime, and other financial benefits. All expenditures for this
subsidiary must be made through the payroll system.
Subsidiary BB: Regular Employee Related Expenses
This subsidiary includes reimbursements to employees and payments on behalf
of employees with the exception of pension and insurance related payments.
This includes out of state travel (airfare, lodging, other); in state travel; overtime
meals; tuition; conference, training, and registration; membership dues, etc.
Subsidiary CC: Special Employees/ Contracted Services
Payments to individuals employed on a temporary basis through contracts as
opposed to authorized positions paid through subsidiary AA. (These employees
are generally not eligible for benefits). Includes contracted faculty; contracted
advisory board/commission members; seasonal; student interns, etc.

Subsidiary DD: Pension and Insurance-Related Expenditures
Pension and insurance related expenditure for former and current employees
and beneficiaries. Includes retirement, health and life insurance, workers’
compensation benefits; medical expenses; universal health insurance
chargeback; universal health insurance payments, etc.
Subsidiary EE: Administrative Expenses
Expenses associated with departmental operations. Includes office and
administrative supplies; printing expenses and supplies; micrographic supplies;
central reprographic chargeback; postage, telephone, software, data processing;
subscriptions and memberships; advertising; exhibits/displays; bottled water.
Subsidiary GG: Energy Costs and Space and Rental Expenses
Plant operations, space rentals, utilities, and vehicle fuel. Includes fuel for
buildings; heating and air conditioning; sewage and water bills, etc.

Subsidiary HH: Consultant Services
Outside professional services for specific projects for defined time periods,
incurred when services are not provided by, or available from state employees.
Consultants advise and assist departments but do not provide direct services to
clients. Includes accountants; actuaries/statisticians; information technology
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professionals; advertising agency; arbitrators; architects; attorneys; economists;
engineers; health/safety experts; honoraria for visiting speakers; researchers;
labor negotiators; management consultants; medical consultants, etc.
Subsidiary JJ: Operational Services
Expenditures for the routine functioning of the department. Services are
provided by non employees (individuals or firms) generally by contractual
arrangements, except when authorized by statute or regulation. Includes
movers; snow removal services; messenger services; law enforcement (detail
officer).
Subsidiary KK: Equipment Purchase
Purchase and installation of equipment. (See LL for equipment lease, repair).
Includes information technology equipment (computers, software); educational
equipment (overhead projectors, tape recorders); photocopying equipment, office
equipment, etc.
Subsidiary LL: Equipment Lease-Purchase, Lease and Rental,
Maintenance and Repair
Includes expenditures for the lease-purchase, lease, rental, maintenance and
repair of equipment. Includes information technology equipment (computers,
software); educational equipment (overhead projectors, tape recorders);
photocopying equipment, office equipment, etc.
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The Budget Process
The operating budget of the DIA must be appropriated by the legislature
even though employer assessments fund the agency. The department,
therefore, must submit to the budget process in the same manner as most other
government agencies. It is helpful to view this process in nine distinct phases.40
The following is a brief description of the process.
Figure 18: The Massachusetts' Budget Process

The Massachusetts’ Budget Process
Stage 1

Stage 2

Stage 3

Department Request

Secretariat Recommendation

Governor’s Recommendation

Aug., early Sept.

Late Sept. and Oct.

Nov., Dec., and early Jan.

Stage 6

Stage 4

Stage 5

Senate Ways and Means
Recommendations

The House “Passed” Version

House Ways and Means
Recommendation

Early June

Early May

Feb., March, April

Stage 7

Stage 8

Stage 9

The Senate “Passed” Version

Conference Committee

General Appropriations Act
Signed/Vetoed by Governor

Middle of June

By June 30th

Within 10 days of receipt

Stage 1 Department Request Time Frame: August and early September
Each department submits to the Budget Bureau a budget for the next
fiscal year and a spending plan for the current fiscal year.

40

Making and Managing the Budget in the Commonwealth of Massachusetts, Donahue Institute for
Government Services, University of Massachusetts.
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Stage 2 Secretariat Recommendation Time Frame: late Sept. and Oct.
The Secretariats analyze each department’s requests and meet with
department heads to further review respective budgets. Each Secretary will then
make their recommendations for the budget.
Stage 3 Governor’s Recommendation (House 1) Time Frame: Nov., Dec.,
and 1st weeks of Jan.
The Governor’s recommendation must be the first bill submitted to the
House of Representatives each calendar year. On the fourth Wednesday in
January copies of House 1 are distributed to members of the House and Senate,
the Executive Secretaries and department heads, the media, and to any other
interested parties. The Governor's recommended budget must be balanced and
include all revenue accounts and all expenditure accounts.
Stage 4 House Ways and Means Committee Recommendations
Time Frame: Feb., March, April
House 1 is referred to the House Ways and Means Committee where
each line item is analyzed. Public hearings are held in which testimony is taken
from the Governor’s staff, executive secretariats, departments, and any other
interested parties. In April, a new version of the budget replaces House 1 and is
traditionally given the label of House 5600.
Stage 5 The House “Passed” Version Time Frame: early May
The members of the House of Representatives take over by subjecting
each line item in the budget to debate and amendments. The full House votes to
pass a new version of the budget, traditionally known as House 5700.
Stage 6 Senate Ways and Means Committee Recommendations
Time Frame: early June
House 5700 is referred to the Senate Ways and Means Committee where
hearings and testimony are held. Usually by early June a recommendation will
be published and given to members of the Senate and interested parties. The
Chairperson and members of the Committee will hold a press conference to
address concerns with this new version of the budget.
Stage 7 The Senate “Passed” Version Time Frame: middle of June
The full Senate reviews each line item and section and subjects them to
debate and amendment. Members of the Senate will then vote to pass the new
updated budget.
Stage 8 Conference Committee

Time Frame: by June 30th
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A Conference Committee is created in an effort to resolve differences
between the House passed version of the budget and the Senate version.
Members of this committee include the chair of both Ways and Means
Committees and ranking minority party members from both committees. The
only budget information the Conference Committee can analyze is what survived
from the House and Senate debates. Compromises are made on each line item
by selecting either the budget amount from the House version, the Senate
version, or a number in between the two versions. Finally, a new draft is created
which must be ratified by both the House and Senate. If one branch does not
ratify the budget it is sent back to Conference Committee for more work. Once
the budget is ratified it is signed by the Speaker of the House and the President
of the Senate. (An interim budget can be enacted by the legislature if the budget
is late to allow the government to continue spending while the appropriation act is
being finished.)
Stage 9 General Appropriations Act Time Frame: within 10 days of receipt
The Governor has 10 calendar days to decide his position on the budget.
During this period the Governor may either sign the budget and approve as
complete; veto selected line items (reduce to zero) but approve and sign the rest;
or partially veto (reduce to a lower number) selected line items and approve and
sign the rest. The legislature has the power to override a Governor’s veto by a
2/3 vote in both chambers.
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INSURANCE COVERAGE
Employer mandated insurance is the backbone of the Massachusetts
workers’ compensation system as it is the source of funding for no fault workers’
compensation coverage to employees. A healthy insurance market is therefore
essential not only to the insurance industry, but to employers and employees as
well. In FY’96, the insurance market improved dramatically with a third rate
reduction in as many years. The residual market also improved considerably in
the year.

Private Employers
Every private employer in the Commonwealth of Massachusetts is
required to have workers’ compensation insurance. This mandate includes sole
proprietors that are incorporated, domestics and seasonal workers that average
over 16 hours of work a week, and family businesses employing family members.
There are certain categories of workers for whom this insurance is not required.
Seamen, some professional athletes, and unincorporated sole proprietors are
exempt.

Public Employers
Public employers fall outside the compulsory insurance mandate that
requires workers’ compensation insurance for all private employers.41 The
Workers’ Compensation Act (G.L. Chapter 152) is elective for all municipalities,
counties, towns, and school districts. All state employees are covered under the
act, however, as well as most other public employers. Other public employee
groups such as the police and fire departments, and some teacher groups have
special provisions for occupational injuries that are separate from the workers’
compensation act.
Public employers that elect workers’ compensation coverage under
Chapter 152 are not required to obtain insurance coverage in the same manner
as the private sector. The Commonwealth of Massachusetts funds workers’
compensation claims directly from its budget. The agency which administers
claims for workers’ compensation by state employees is the Public Employee
Retirement Administration (PERA), which also handles the retirement system for
the Commonwealth. Other public employers, especially smaller towns, do have
insurance coverage that is similar to that of private employers.42

Enforcement
The Office of Investigations at the Department of Industrial Accidents
(DIA) monitors employers in the state to make sure they have the required
insurance. The office may issue fines and close down any business that is
41
42

G.L. ch. 152 §25B
For more information of the coverage of public employees see Report to the Legislature on Public
Employees, Massachusetts Workers’ Compensation Advisory Council, 1989
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operating without adequate coverage for its workers. If an employee is injured
while working for a company without a workers’ compensation policy, the DIA’s
trust fund will pay for the claim. In actuality, it is every employer in the state who
pays for the claim because the trust fund is maintained by assessments on all
employers. In most cases, the DIA will seek repayment from the uninsured
company. Reimbursement is often difficult to obtain, however, because the
company may not have any assets and collection must proceed with a civil suit.
Employers in the state may obtain coverage through a commercial
insurance plan, self insurance, a self insurance group (SIG), or a reciprocal
exchange. Public employers may also obtain coverage through self insurance,
commercial policies, and public self insurance groups.
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THE COMMERCIAL INSURANCE MARKET
The most common method of providing workers’ compensation coverage
is through a traditional commercial insurance plan whereby an employer will pay
an annual premium that is approved each year by the Division of Insurance. The
“manual premium” of a company is based on the employer’s payroll within
appropriate classifications of its employees (roofing, plumbing, service, etc.).
The premium is then adjusted by the “experience modification” to produce the
“standard premium.” The experience modification reflects the losses of a
particular employer compared to the average employer in the same classification.
It is computed by comparing actual losses to expected losses for a three year
period.
In exchange for an annual standard premium, the insurance company will
administer employee disability claims and pay for any medical, indemnity (weekly
compensation), rehabilitation, or supplemental benefits due under the workers’
compensation act. While the insurer may dispute claims that it and the employer
deem to be noncompensable, it is the insurer’s responsibility, not the employer’s,
to defend against the claim throughout the adjudication process.

The Classification System
Workers’ compensation insurance rates are calculated and charged to
employers according to categories of industries called classifications. Each
classification details the business functions of a particular industry. Every
employer purchasing workers’ compensation insurance is assigned a basic
classification determined by its overall business function. Standard exception
classifications may then be assigned for low risk tasks performed within most
companies (i.e. clerical work).
Classifications were developed on the theory that the nature, extent and
likelihood of certain injuries are common to any given industry. Each
classification groups together employers that have a similar exposure to injuries
so that overall costs of workers’ compensation can be distributed equitably
among employers. Without a classification system, employers in low risk
industries would be forced to subsidize high risk employers through higher
insurance costs. Classifications must also be comprised of enough employers to
provide a meaningful statistical base for the development of rates.
Regulation of Classifications - Classifications in Massachusetts are established
by the Workers’ Compensation Rating & Inspection Bureau (WCRIB) and
submitted to the Commissioner of Insurance as part of the rate filing. A hearing
is conducted by the Commissioner to determine whether classifications and rates
are not excessive, inadequate or unfairly discriminatory and that they fall within a
range of reasonableness (Ch. 152, §53A). The classifications submitted by the
WCRIB are based (with certain exceptions and modifications) upon the uniform
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classifications set by the National Commission on Compensation Insurance
(NCCI) used in 34 states.
Basic Classifications - Each
business in the Commonwealth is
assigned one “basic” classification
that best describes the business of
the employer, not the work
performed by separate employees.
Once a basic classification has
been selected, it becomes the
company’s “governing”
classification, the basis for
determination of premium.

5188
N/A-TX
PHRASEOLOGY AUTOMATIC SPRINKLER
INSTALLATION & DRIVERS
CROSS-REF. Sprinkler Installation & Drivers - applies to
automatic sprinklers intended for fire extinguishing purposes.
Lawn sprinkler installation to be separately rated as Code 5183.
SCOPE This all-inclusive classification covers the shop and
sprinkler systems. Code 5188 also contemplates the installation
of automatic fire extinguisher systems which use dry chemicals
The shop prepares the various sizes of pipe by cutting and
threading according to specifications and also gets together the
fittings, such as heads, couplings, valves, hangers, regulators
and alarms so that everything will fit at the job site. Incidental
cutting or threading may be performed at the job site if difficulty
arises in the running of sprinkler lines through walls and floors.
The majority of the piping is done at ceiling level which requires
extensive work on staging.
1996 NCCI “Scopes of Basic Manual Classifications”

Although most companies are assigned one governing classification, the
following conditions require more than one basic classification to be used:
z the basic classification specifically states certain operations to be
separately rated;
z the company is engaged in construction or erection operations, farm
operations, repair operations, or operates a mercantile business, under
which certain conditions allow for additional classifications to be
assigned; or
z the company operates more than one business in a state.
Standard Exception Classifications - In addition to the 600 “basic” classification
codes that exist in Massachusetts, there are four “standard exception
classifications” for those occupations which are common to virtually every
business and pose lesser risk of worker injury. Employees who fall within the
definition of a standard exception classification are not generally included in the
basic classification. These low cost standard exception classifications are:
Clerical Office Employees (Code 8810), Drafting Employees (Code 8810),
Drivers, Chauffeurs and Their Helpers (Code 7380), and Sales-persons,
Collectors or Messengers-Outside (Code 8742).
General Inclusions and Exclusions - Sometimes certain operations within a
company appear to be a separate business. Most are included, however, within
the scope of the governing classification. These operations are called general
inclusions and are:
z Employee cafeteria operations;
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z
z
z
z

Manufacture of packing containers;
Hospital or medical facilities for employees;
Printing departments; and
Maintenance or repair work.

Some operations of a business are so unusual that they are separately
classified. These operations are called general exclusions and are usually
classified separately. General exclusions are:
z Aircraft operation - operations involved with flying and ground crews;
z New construction or alterations;
z Stevedoring, including tallying and checking incidental to stevedoring;
z Sawmill operations; and
z Employer-operated day care service.

Manual Rate - Every
classification has a
corresponding manual rate that
is representative of losses
sustained in the past three
years. An employers’ base rate
is based on manual rate per
$100 of payroll, for each
governing and standard
exception classification.

Class
Code
5188

Governing
Classification
Automatic Sprinkler
Installation & Drivers

Manual
Rate
$2.50

Payroll
$200,000

Base
Rate
$5,000

Class
Code
8810

Standard
Exception
Clerical Employees

Manual
Rate
$.25

Payroll
$50,000

Base
Rate
$125

Appealing a Classification - When a new company applies for insurance, the
broker or agent chooses a classification which is audited by the insurance carrier
at the end of the policy year. If the carrier determines the employer was
misclassified, the employer would be charged additional premium for the correct
class. The WCRIB is responsible for determining the proper classification for
every employer in Massachusetts. If an employer disagrees with the
classification they have been placed in or believes a separate classification
should be created, there is an appeal process made available by Ch.152, §52D.
The first step of the process is to file a formal appeal with the WCRIB’s
Governing Committee (for those insured in the Voluntary Market) or the Residual
Market Committee (for those insured in the Assigned Risk Pool). The WCRIB
will send an auditor to the worksite and proceed to make a ruling on the
classification in question. If reclassification is denied, an appeal can be taken to
the Commissioner of Insurance. A hearing officer will then be selected by the
Commissioner to conduct an evidentiary hearing on the classification issue.
Construction Industry - In the construction industry alone, there are over 67
different classifications for each distinct kind of construction or erection
operation. Often multiple classifications must be assigned to large general
contractors who use different trades during the many phases of construction
projects. Separate payrolls must be maintained for separate classifications or
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else a construction company can be assigned to the highest rated classification
that applies to the job or location where the operation is performed.

All Risk Adjustment Program
In January 1990, the WCRB instituted the All Risk Adjustment Program
(ARAP) calculated in addition to the experience modification for employers in and
out of the pool. Its purpose is to establish adequate premiums to encourage
more insurers to write voluntary business. ARAP measures actual losses against
expected losses, but it differs from the experience modification in that it
measures severity and not frequency of claims. ARAP can add a surcharge up
to 49% of an employer’s experience modified standard premium.

Large and Small Deductibles
Available since 1991, large deductible policies can provide the
advantages of a retrospective policy and self insurance. They can also save on
premium payments, increasing the up front cash flow for an employer. A typical
policy with a $5,000 per claim deductible will experience a 10.6% reduction in
premium. The insurer pays for all benefits under the workers’ compensation act
and then seeks reimbursement from the employer up to the amount of the
deductible.
Large deductibles are also designed strategically to avoid some of the
residual market load. Because these polices have lower premiums than full
coverage policies, the assessment to pay for the pool’s deficit is likewise lower.
These programs are controversial as the pool’s deficit is shifted onto smaller
employers who cannot subscribe to large deductible policies. In FY’94, the
Division of Insurance promulgated regulations that now base assessments for
large deductible policies on standard premium to account for the fair distribution
of the pool’s deficit relative to large deductibles. This alleviates the problem of
shifting residual market loads plus ARAP.
While deductible policies can reduce the amount employers pay in
insurance premiums, some employers with small deductible policies are
concerned with the effect deductibles can have on their experience modification.
The modification is calculated using any losses that fall under the deductible
amount. These employers are, in essence, paying for both the loss up to the
deductible amount as well as a penalty with their experience modification.
Employers with large deductibles do not have the same concerns because they
are virtually self insured and are not affected in their experience modification
factor.
The experience modification is intended to predict future loss experience
rather than recoup past losses paid. The experience rating system reflects both
frequency and severity.
According to the WCRB, if an employer has a number of small injuries
that are within their deductible, it is a good indicator that at some point they will
experience one or more severe occurrences. Since the premium amounts paid
by the small insureds over many years frequently do not cover the cost of even
one serious injury, it is only fair that the impact of a number of small accidents be

100

Massachusetts Workers’ Compensation Advisory Council
included in their experience modification. To do otherwise would force a
tremendous surcharge whenever an insured had a serious injury.43

Retrospective Rating Plans
Controlling the costs of workers compensation is in the interests of both
employers and insurance companies. One measure of controlling costs that has
become increasingly popular in Massachusetts is retrospective rating.
Retrospective rating is an insurance rating system that bases premiums upon the
insured’s actual incurred losses after a policy period. With this type of system
the insured is given direct control of insurance costs by monitoring and
controlling its own loss experience. Retrospective rating is often confused with
“experience rating” since both adjust the premium based on an employer’s
history. The main difference between the two is that experience rating adjusts
premiums at the start of the policy period, whereas, retrospective rating adjusts
premiums at the end of the policy period. In other words, experience rating tries
to predict future costs while retrospective rating responds to the costs of past
losses.
Although retrospective premiums are determined by complex formulas,
they are generally based upon three factors: losses the employer incurs during a
policy period, expenses that are related to the losses incurred, and a basic
premium. Incurred losses have historically included both medical and indemnity
losses, interest on judgments, and expenses incurred in third-party recoveries.44
A basic premium is necessary to defray the expenses that do not vary with the
losses incurred and to provide the insurance company with a profit. In order to
control the cost of the premium in extreme cases it cannot be less than a specific
minimum and cannot exceed a stated maximum. The standard formula used
when deciding a premium is equal to the basic premium plus converted losses
multiplied by the tax multiplier. The tax multiplier is determined by the combined
charges for insurance company licenses, premium taxes, assessments, assigned
risk surcharges, second injury fund assessments, and residual market loads.45
Retrospective rating plans were not designed for all businesses as
eligibility is based upon a standard premium. In 1994, eligibility for a one year
plan in the US was an estimated standard premium of at least $25,000 per year.
For a three year plan the estimated standard premium was at least $75,000.46
Although these eligibility standards count out many small businesses, one of the
biggest misconceptions is that retrospective plans are only for large employers
and high risk groups. In Massachusetts more small employers are purchasing
retrospective plans in an effort to lower premiums by controlling company losses.
Under the right circumstances, retrospective rating can benefit both the
insurer and buyer of insurance. Since the cost of the premium is determined by
past work history, retrospective plans reward those businesses that maintain
43

Interview with Paul Meagher and Howard Mahler, The Massachusetts Workers’ Compensation Rating and
Inspection Bureau, February 24, 1994.
44
“Retrospective Rating,” Risk Financing, Supplement No. 46, May 1995: III.D.7.
45
Richard Carris, “The Mathematics of Retros,” CPCU Journal, Vol. 46, No. 1, March 1993: 38-39.
46
“Retrospective Rating Plans,” Fire Casualty & Surety Bulletins, Sept. 1994.
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effective loss control programs. If losses are low, the insured will pay less than
what other rating systems would have allowed. Furthermore, retrospective rating
provides an incentive to businesses to create safety programs which could lower
premium costs. Advantages can also be seen from the insurer’s standpoint since
a poor loss experience obligates the insured to pay a greater premium. The
insurance company also benefits when premiums are low because that means a
business is controlling losses.
On the other hand, retrospective rating has many disadvantages to other
insurance rating plans. To begin with, there is always going to be uncertainty
regarding what the final premium will amount to since companies cannot predict
the volume or severity of workplace accidents. Another disadvantage is that
when a company joins a three year plan and has two good years of loss
experience, the premium could still be high if there is one bad year. Finally,
retrospective rating plans have a lower profit margin than with other plans an
insurance company could supply.47
On April 1, 1995 Massachusetts added greater flexibility to the
Retrospective Rating One Year Plan and Three Year Plan. Although the reform
will have no impact on premiums, it will increase the availability of coverage.
Reform efforts like these will only enhance the competitive market by allowing
consumers a greater choice among rating options.

Premium Discounting
Insurance companies that provide workers’ compensation insurance must
factor in the various expenses of servicing policies to determine appropriate
premium levels. However, a problem occurs for the insurance company when
pricing premiums for large policy holders because as the premium increases, the
proportion required to pay expenses decreases. In an effort to compensate for
these differences, insurance companies often provide a premium discount to
policy holders. The premium discount increases as the size of the policy
premium increases, resulting in a premium that better reflects costs. In most
states, policy holders are entitled to a premium discount if their paying over
$5,000 in premiums.48

Dividend Plans
Insurance companies are constantly competing against one another to
capture the workers’ compensation market. One traditional method of
competition is to offer employers dividend plans. A dividend plan can give the
policy-owner a partial return on a previously paid premium. This payment from
the insurer takes into account investment income, expenses, and the insured’s
overall loss-experience in a given year. The dividend is usually paid to the policy
owner directly or by applying it to future premiums due. Regardless of how the
47

Claude C. Lilly III, “Retrospective Rating: Pitfalls for Insurers to Avoid,” CPCU Journal, Vol. 44, No. 4,
Dec. 1991: 220.
48
“Workers Compensation Insurance General Rules,” International Risk Management Institute, February
1992: I.K.1.
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payment is issued, dividends are non-taxable since they are considered a return
of premium.49
Dividend plans may seem attractive to policy holders, but sometimes
promise more than can be delivered. Insurer’s are not legally bound to pay what
they may have estimated a policy holder’s return to be. Moreover, many insurers
strategically calculate a dividend only once between 18 and 24 months after a
policy’s inception, and not always to the advantage of the insured.50

Captive Insurance
As insurance rates fluctuate and annual premiums become harder to
predict, many companies look for alternative risk management and risk financing
tools. In an effort to control one’s own destiny, companies often turn to captive
insurance as a cost-saving alternative to the traditional insurance markets. The
general idea behind a captive is that it allows non-insurance organizations to
“create” and run their own insurance company to insure the risks of their
shareholders.51 Although captives are arguably just another form of self
insurance, they are treated by the government as an insurance business and are
subject to the same regulations.
Captives have historically been attractive to large multi-national firms
whose financial strength and asset base is able to offset the expensive financial
requirements of running an insurance company.52 In fact, a company that wants
to form it’s own captive must be willing to invest the standard benchmark of about
a million dollars in capital. The first initial years of a captive tend to be more
expensive since re-insurance must be purchased to cover the possibility of a
“bad” year. However, once a captive matures, re-insurance is no longer
necessary since a poor loss experiences can be covered. Since captives are
not economically feasible for smaller companies, they can enjoy the same
benefits by joining together to form a group captive. A group captive can avoid
the expense and burdens that go along with forming a captive since the risks
and costs are spread out among it’s members.
There are many reasons why a company might choose captive insurance
as an alternative to traditional insurance. For starters, captives can fill the gap
caused from lack of coverage in the traditional market. Often, as in the case of
workers compensation, insurance companies refuse to write policies to
companies that are considered “high risk” and prone to heavy losses. A captive,
on the other hand, allows a company to insure their own risks while providing
incentives for cost control measures and safety programs. Captives can also
provide a company with greater control over it’s insurance program by allowing it
to bypass the uncertainty of hard and soft insurance markets that can lead to
unpredictable premium rates.53
49
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For many years, insurance companies have generated large underwriting
profits by including investment income in their pricing of workers’ compensation
premiums. Furthermore, when insurance companies create a premium they are
only guessing the costs of future losses which often results in overpricing during
positive loss-experience years. Captives can recapture these underwriting profits
that are otherwise earned by conventional insurers and produce considerable
savings.54
Captive insurance is not for everyone. Often a company must invest a
large portion of their assets when forming their own captive. In order to avoid the
burdensome expense associated with forming a captive, many companies
choose to rent a portion of another captive’s holdings. This rent-a-captive
system has much of the same benefits a captive is entitled to, yet costs individual
companies much less. A downfall of the rent-a-captive system is that
participants can become vulnerable to the losses of other members in the
captive.55
The recent growth of captives in the United States has enhanced and
diversified the insurance market. Captives now represent over one-third of
commercial line business in the U.S. and take in over $60 billion in premium
volume annually.56 In fact, captives are now considered to be the second most
common choice in the alternative market next to self-insurance.57 Vermont has
clearly set the pace in the captive industry as a result from a flexible regulatory
environment, lower premium taxes, and a quality infrastructure.58 Success in
other states will solely depend upon the ability of governments to provide
adequate incentives for captive formation.

Take Out Credit Program
This program is intended to provide incentives for insurers to offer
voluntary coverage to employers in the pool. An insurer that removes from the
pool a risk with a premium greater than $150,000 is entitled to credits against its
share of the pool deficit at the rate of 75% of the premium for the first year, 62%
for the second year, and 50% for the third year. For risks with standard premium
below $5,500, the insurer would receive $1.50 for each dollar of premium written
over the next three years. For risks with standard premium between $5,500 and
$150,000, the insurer would receive a $1.00 credit for each dollar premium
written over the next three years.

Revised Qualified Loss Management Program (QLMP)
The purpose of the QLMP is to encourage employers to get professional
assistance to lower their loss experience. Employers in the pool who contract
with an approved loss control firm are eligible to receive a maximum credit of
15% (up from 10%) of their premium. Employers can reduce their premiums for
54
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four years if they stay in the program. This program began in November, 1990
and it was extended to its fourth year beginning January 1, 1994. This revision
provides a 25% applicable credit for a fourth year.
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ASSIGNED RISK POOL
Any employer who seeks a commercial insurance policy and is rejected
by two insurers within five days will be assigned an insurer by the Workers’
Compensation Rating and Inspection Bureau (WCRB). Many companies with
high risk classifications or poor experience ratings cannot obtain insurance in the
“voluntary market.” They will then be assigned a carrier in the “residual market,”
otherwise known as the “assigned risk pool.” The pool is intended to be the
market of last resort, but in 1995 the residual market comprised 35% of the
overall market. This is still a substantial portion of the market but an
improvement from previous years.
The insurance companies that administer the policies of employers in the
pool are referred to as “servicing carriers.” In 1995, servicing carriers were
subject to “performance standards” and a “paid loss incentive program.” The
paid loss incentive program began in policy year 1993 and provides up to a 9%
bonus or penalty. The “performance standards” effective in 1994 provide an
additional swing of +2% to -14% based on four categories of on-site audit:
underwriting and audit, loss control performance standards, claim performance
standards, and financial reporting.
In the assigned risk pool, if the overall losses exceed the allowable
premium approved each year (revenues), the policies in the assigned risk pool
will have a deficit. The aggregate of these losses constitute the residual market
deficit.
Every commercial insurer who writes workers’ compensation insurance in
the state must pay for this deficit in direct proportion to the amount of premiums
they write in the voluntary market. For example, an insurer that writes 5% of all
premiums in the voluntary market will have to pay for 5% of the residual
market’s deficit.59
The residual market load is incorporated into rates which are based on
total workers’ compensation experience. Theoretically, part of the voluntary
market rate is to pay for the expected residual market loss.
This residual market burden (percentage of each voluntary market dollar
used to pay for the assigned risk pool) has significantly decreased over the past
three years. In 1994 the burden was -11.8%, meaning that the pool had a net
operating gain that year.60
Loss ratios have also continued to decline. The residual market loss ratio
measures the amount of losses and expenses to the premiums written (roughly
money out divided by money in). A loss ratio greater than 100% indicates that

59

Theoretically, the residual market loads works in a direct proportion to the amount of premium each
insurer writes in the voluntary market. However, programs such as the Take Out Credit Program affect
assessable premiums and may affect the residual market load.
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WCRB Special Bulletin No. 12-96, October 4, 1996.
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losses are greater than revenues (premiums). In 1995, the estimated loss ratio
was 69%, significantly down from a high of 168% in 1987.61
In 1992, 64.7% of every premium dollar was written in the residual
market. Since that time the residual market has been declining. It is estimated
that for 1996, the residual market was at or below 24% of total premium,
indicating a much healthier and improved insurance system.62

Residual Market Premium Share

Any employer who seeks a commercial insurance policy and is rejected
by two insurers within five days will be assigned an insurer by the Workers’
Compensation Rating and
Inspection Bureau (WCRB).
Workers' Compensation Residual Market
Many companies with high
risk classifications or poor
70%
experience ratings cannot
65%
obtain insurance in the
60%
“voluntary market” and must
be assigned a carrier in the
50%
“residual market,” otherwise
51%
known as the “assigned risk
40%
pool.”
39%
30%
25%
20%

24%

10%
0%
PY1992

Table 21: Massachusetts
Workers' Compensation Residual Market Information
Policy Year
‘87
‘88
‘89
‘90
‘91
‘92
‘93
‘94
‘95

Loss Ratios

Residual Market Burden*

(@ 6/30/96)

(@6/30/96)

155.2
143.8
144.0
110.0
71.0
56.0
55.0
72.0
69.0

-38.3%
-37.5
-57.3
-41.6
-5.1
51.3
46.3
11.8
1.2

PY1993

Calendar Year
‘87
‘88
‘89
‘90
‘91
‘92
‘93
‘94
‘95

PY1994

PY1995

Market Share
25.0
29.5
40.1
46.3
50.7
64.7
61.0
47.0
27.8

Source: National Council on Compensation Insurance, 1994 Management Summary Report
* Per dollar of voluntary assessable premium

There are many variations of commercial insurance policies that seek to
equate the actual losses incurred by the employer with the amount they pay in
premium. These programs make employers more accountable for their losses
61
62

WCRB Special Bulletin No. 12-96, (Oct. 4, 1996).
WCRB Special Bulletin No. 6-96 (April 5, 1996).
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and can result in considerable savings under certain circumstances. Some of the
programs are also a means for reducing the number of employers in the
assigned risk pool by providing incentives for employers to seek coverage in the
voluntary market and for insurers to write workers’ compensation insurance in the
voluntary market.
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SELF INSURANCE AND SELF INSURANCE GROUPS (SIGS)
Self insurance and self insurance groups (SIGs) have increased in
popularity in the past few years, largely due to the increase in the size of the
assigned risk pool. Employers who fund their own workers’ compensation claims
avoid paying all of the onerous residual market loading that is incorporated into
the rates for commercial insurance. Employers may also choose to self insure or
join a SIG rather than obtain a policy from the pool. Self insurance and SIGs are
a viable alternative to the pool, but they do pose some problems to the system
and exacerbate some of the pool’s problems.

Self Insurance
For an employer to qualify to become self insured, it must post a surety
bond of at least $100,000 to cover for losses that may occur (G.L. 452 C.M.R.
5:00). This amount varies for every company depending on their previous
reported losses and predicted future losses. The average bond, however, is
usually over $1 million. Self insurance is generally available to larger employers
with at least 300 employees and $750,000 in annual standard premium.63 These
regulations may be waived by the Commissioner of the DIA for employers that
have strong safety records and can produce the necessary bond to cover
incurred losses. In addition, employers who are self insured must purchase
reinsurance of at least $500,000. Each self-insured employer may administer
their own claims or engage the services of a law firm or a third party
administrator (TPA) to handle claims administration. The office of insurance
evaluates employers every year to determine their continued eligibility and set a
new bond amount.
See section on DIA - Office of Insurance for fiscal year 1995 statistics on self
insurance.

Self Insurance Groups (SIGs)
Companies in related industries may also join forces to form a self
insurance group (SIG). The Division of Insurance regulates SIGs and furnishes
the Office of Insurance at the DIA with a list of all SIGs and their member
companies. SIGs may include public employers, non- profit groups, and private
employers in the same industry or trade association.
According to Division of Insurance regulations, the definition of a SIG is:
a public employers group or a not for profit unincorporated association or a
corporation formed under the provisions of G.L. ch. 180, consisting of five or
more employers who are engaged in the same or similar type of business,
who are members of the same bona fide industry, trade or professional
association which has been in existence for not less than two years, or who
are parties to the same or related collective bargaining agreements, and who
63
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enter into agreements to pool their liabilities for workers’ compensation
benefits and employers’ liability in the Commonwealth.64
SIGs were permitted in 1985 to provide an alternative to the assigned risk
pool and the first group was approved in 1987. After a few years of modest
interest, five SIGs were formed in 1990 and 12 in 1992. As of October 1, 1996,
there were 33 SIGs in the state. SIGs have very stringent reporting procedures,
but it is difficult to determine how many equivalent premium dollars are
accounted for by the SIGs at any given time because each SIG is assessed on a
separate basis at different time intervals.

Advantages of Self Insurance and SIGs
Employers may choose to self insure or join a SIG to avoid the current
insurance market and to gain direct control over costs and administration of
claims. A company that is denied insurance in the voluntary market may decide
to self insure or join a SIG rather than go into the pool, since in the past there
have been few incentives to control costs and servicing carriers were often cited
as offering poor service to the employer. Another incentive to self insure or join a
self insurance group has been to avoid the effects of residual market loading. In
the past, employers turned to self insurance and SIGs since participation
provided a large savings -- consider that in 1989 and 1990 over 50% of every
premium dollar written in the voluntary market was used to pay for the assigned
risk pool.
There are also more direct advantages that are inherent to self insurance.
Employers are directly responsible for their losses because they must pay for
every claim incurred. This adds greater incentives to control losses through
more effective safety measures and return to work programs.

Disadvantages of Self Insurance and SIGs
There are some problems associated with the increase in self insurance
and SIGs. Administration and regulation of self insurance must keep up with the
demand. The DIA has been inundated with requests to self insure, and the
Division of Insurance has had many request to join or create SIGs.
In addition, self insurers and SIGs do not have guarantee funds, as in
commercial policies, to pay for losses if profits turn for the worse. For self
insurers, it is possible that the security they have provided may be insufficient to
meet the liabilities of employee losses should they encounter economic
difficulties.
SIGs have their own unique problems and risks. Companies who join
these groups rely heavily on the solvency and safety records of fellow members,
since the insurance risks are spread among a small group of companies in a
related industry. If one of the employers in a group goes bankrupt or suffers an
unusual amount of claims for benefits, the whole group must absorb the losses
because there is no guarantee fund.
The increase in self insurance and SIGs also affects the distribution of the
residual market assessments. As employers turn to self insurance and SIGs, the
64

Division of Insurance regulations -- 211 C.M.R. 67.02
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size of the voluntary market (and hence the assessment base for the pool’s
deficit) becomes smaller. Commercial insurers will then have to pay a greater
share of any losses that occur in the pool.

Reciprocal or Inter- Insurance Exchange
A reciprocal exchange is a group of employers from diverse industries
who pool their funds to insure themselves. An exchange is not self insurance or
a self insurance group, but a way to provide commercial insurance to small and
medium sized companies without resorting to the residual market.
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WORKERS’ COMPENSATION RATES
Insurance Rate Filing
In Massachusetts, insurance rates for workers’ compensation are
determined by the Workers’ Compensation Rating and Inspection Bureau
(WCRB) and approved by the commissioner of insurance.
By agreement with the State Rating Bureau of the Division of Insurance,
the WCRB submits a classification of risks and premiums, referred to as the rate
filing, by the third week of November. Insurance rates become effective January
1 of the following year. According to the workers’ compensation act, the
commissioner of insurance must conduct a hearing within sixty days of receiving
the rate filing to determine whether the classifications and rates are “not
excessive, inadequate or unfairly discriminatory” and that “they fall within a range
of reasonableness” (G.L. ch. 152, sec. 53A(2)).
By law, a rate filing must be submitted at least every two years, and no
classifications or premiums may take effect until approved by the commissioner.
If the commissioner takes no action on a rate filing within six months, then the
rates are deemed to be approved. If the commissioner disapproves the rates,
then a new rate filing may be submitted. Finally, the commissioner may order a
specific rate reduction if after a hearing it is determined that the current rates are
excessive. Determinations by the commissioner are subject to review by the
Supreme Judicial Court.

1996 Rates
On April 30, 1996, the commissioner of insurance approved an
agreement65 on workers’ compensation insurance rates effective May 1, 1996, at
levels on average 12.2% less than those for 1995. This marked the third rate
reduction in as many years.

65

After a lengthy negotiations process following submission of the rate filing on December 6, 1993, the
Workers’ Compensation Rating and Inspection Bureau (WCRB) and the State Rating Bureau of the
Division of Insurance agreed to rates insurance carriers could charge policy holders. This agreement
obviated the need for the Commissioner to conduct hearings on the rates.
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The following chart displays the average rate changes for general
classifications effective May 1, 1996:
Table 22: Average Rate Changes for General Classifications
Effective:
May 1, 1996
Average Rate
Change
Maximum Rate
Increase
Max. Rate
Decrease

Manufacturing

Contracting
-10.3%

Office and
Clerical
-10.7%

Goods and
Services
-12.5%

-15.7%

Misc.
-9.0%

-5.6%

-0.3%

-0.6%

-2.4%

1.1%

-27.5%

-24.8%

-25.0%

-25.9%

-24.1%

Rate Stabilization
The decrease in workers’ compensation insurance rates in
Massachusetts is reversing an earlier trend in rising rates which made workers’
compensation insurance an economic burden for employers.
One of the foremost concerns of employers in the state was the
stabilization of insurance rates. Double digit increases had placed a heavy
burden on the employers, and many believed Massachusetts was at a
competitive disadvantage because rates were higher than many other competing
high technology and industrial states. From the insurers perspective, however,
rates were inadequate and costs exceeded revenues received from workers’
compensation insurance premiums. Insurers contend that the Division of
Insurance had historically suppressed the rates at the cost of insurers resulting in
a large residual market and insurer losses.
One way to compare the costs for insurance in Massachusetts with other
states is through the average amount that employers spend on workers’
compensation insurance premiums (this does not take into account costs for self
insurers or SIGs). The Massachusetts Taxpayers Foundation (MTF) released a
study called "An Economy in Transition: Reducing the High Cost of Doing
Business in Massachusetts" in September, 1995. The report compared
Massachusetts with other states on six key business costs: health care,
electricity, manufacturing wages, unemployment insurance, workers'
compensation and corporate income taxes.

Workers' Compensation Costs
The MTF report compared the costs of workers’ compensation by
examining insurance rates on a state-by-state basis. A 1993 study revealed that
premium rates in Massachusetts were 14th highest in the nation and 13 percent
above the national average. However, in 1995 premium rates were only 2.8
percent above the national average and ranked 19th in the nation. As a result,
Massachusetts can now be categorized as an “average cost” state.
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The state with the highest net insurance costs was Maine, which was 86
percent above the national average. Both Rhode Island and New Hampshire
were also above the national average by 46 and 20 percent respectively.
However, Vermont and Connecticut had costs just below Massachusetts. Of the
seven competing industrial states four had higher costs then Massachusetts
(New York, Michigan, Pennsylvania and Florida). Costs in New Jersey an Illinois
fell just below Massachusetts. Among the high technology states both Texas
and California had higher costs than Massachusetts, but North Carolina and
Maryland fell well below the national average.
MTF analyzed workers compensation benefits by comparing statutory
benefits on a state-by-state basis. Statutory benefits can be defined as the
payments required by statute for a given injury type. As of January 1995,
Massachusetts ranked 6th highest for average statutory benefits. Although this
figure is high, payments to disabled workers in Massachusetts has actually
declined. According to the MTF report, this is a result of better administration of
the statute and fewer people staying in the workers’ compensation system.
The MTF report also addressed the issue of benefits paid and benefit
costs to workers in Massachusetts. Benefits paid includes all payments made in
a calendar year on open claims. Benefit costs are the actual premiums paid by
employers. Between 1992 and 1993, benefits paid to workers in Massachusetts
declined by 19 percent. This decrease was higher than 43 other states. The
average benefit costs per employee also declined between 1992 and 1993 by 20
percent (from $554 to $442). As of 1993, Massachusetts was ranked 18th in the
country according to benefit costs, which is five percent below the national
average of $466. On average, New England states spent $522 per employee,
18 percent more than Massachusetts. According to MTF President Michael J.
Widmer, workers’ compensation is now at a competitive level which “clearly
results from the reforms of 1991.”
In 1990, insurance rates continued to increase with a 26.2% rate hike and
another double digit increase in 1991 of 11.3%. There was a rate filing made by
the WCRB for 1992 but rates did not change until January 1, 1993. The trend in
rates began to change when, for the first time in five years, the increase slowed
to a single digit increase of 6.24% for rates effective January 1, 1993.
Rates for 1994 declined by an average of 10.2%, the first rate reduction in
over twenty years. In 1995 and 1996, rates again dropped. Since 1994, rates
have dropped 34.16%. Rates are predicted to continue to stabilize or decline,
and the position of Massachusetts relative to other states should improve as this
occurs.

Enforcement of Mandatory Coverage
One of the priorities for the Office of Investigation at the DIA is to make
sure all employers have the necessary insurance coverage. In FY’96, the DIA’s
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private trust fund spent $7.7 million on benefits for employees who were working
for uninsured employers, down from $8.2 million in FY’94. All employers in the
state must pay for these employees as the trust fund is maintained by
assessments on all employers.
The DIA is “on-line” with the database at the WCRB which enables the
office of investigations to get current information on employers who cancel their
insurance policies. Investigators from the office then check to see if the
employer has reinstated coverage through a commercial policy, self insurance, or
SIG before they issue a stop work order or impose fines.
See Section on DIA - office of investigation for more information on the
enforcement of workers’ compensation coverage.
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INSURANCE FRAUD BUREAU OF MASSACHUSETTS
The Insurance Fraud Bureau of Massachusetts (IFB) is the primary
organization in the state to combat fraud in the workers’ compensation system.
The IFB is an insurance industry supported agency authorized by the
Commonwealth to detect, prevent and refer for criminal prosecution suspected
fraudulent insurance transactions involving all lines of insurance. It was created
originally on behalf of automobile insurers in 1990 (G.L. ch. 338) and further
amended in 1991 to include workers’ compensation.66 While its mission
statement is to include all lines of insurance, the focus is on automobile and
workers’ compensation insurance and it is funded by those two industries.
The IFB’s 1995 annual report documents the progress of the Bureau
since its inception.

The Investigative Process
Referrals - Cases of suspected fraud for all types of insurance are referred to the
IFB either through an insurance carrier or through a toll-free hotline (1-80032FRAUD). For fiscal year 1995, 2,062 cases were referred to the IFB. This is
an increase of 1.1% from 1994 levels. As in other years, the majority of referrals
come from insurance carriers (which in FY’95 represented 1,158 referrals). This
is a decline of 5.4% from 1994 in which insurance carriers referred 1,224 cases.
Evaluation - Once a referral is received by the IFB, an investigative staff has 20
working days to evaluate a suspected fraud case. During this time period, status
letters are sent to the insurance companies indicating whether the case was
referred to another agency or accepted for further investigation. A backlog had
existed in investigations at this initial stage. In FY’95, however, the IFB
continued to reduce the backlog of referrals pending an evaluation by 13%
(pending referrals from December 31, 1995 versus 1994). From the 1,158
referrals in FY’95, 621 were accepted for further investigation.
Assigned Cases - Once resources become available, a referral is assigned to an
investigator and officially becomes a “case.” In FY’95 a total of 354 new cases
were assigned to investigators.

66

G.L. St. 1990, ch. 338 as amended by St. 1991, ch. 398, Section 9
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Prosecution - After an investigator has completed their work on a case, it is either
referred to a prosecutor (primarily the Massachusetts Attorney General’s office),
transferred to another
agency, or closed due to lack
Cases Referred to a Prosecuter
of evidence. In FY’95, a total
of 63 cases were referred to a
73
80
prosecutor. This is a
63
57
52
60
decrease of 14% over 1994
levels. This total includes a
40 # of cases
24
continued increase in the
20
percentage of workers’
compensation cases referred
0
for prosecution.
1991 1992 1993 1994 1995
The types of workers’ compensation cases that are investigated vary
greatly. Fraud can be perpetrated by the employee, employer, medical provider,
attorney and in some cases the insurance agent. The majority of IFB
investigations, however, involve employee misconduct. IFB personnel
investigated the following types of workers’ compensation fraud in 1995:
Cases involving avoidance fraud for allegedly underestimating employee
payroll; misrepresentation of job classifications; falsely reporting the
number of employees on payroll; subjects who worked for other
employers while collecting workers’ compensation benefits; falsely
reporting job-related injuries that actually occurred away from the job-site.
While fraud continues to be a major concern for everyone involved in
workers’ compensation, the IFB and the Attorney General’s office again made
great strides in FY’95 to curtail its perpetration. It is difficult to establish criminal
intent in fraud cases, but the pursuit of these cases and publicizing any
convictions will establish a precedent warning those who consider defrauding the
workers’ compensation system that fraud will not be tolerated.
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CONCERNS & RECOMMENDATIONS
G.L. Ch. 23 E, section 17, directs the Advisory Council to include in its
annual report “an evaluation of the operations of the [DIA] along with
recommendations for improving the workers’ compensation system.” The
Advisory Council has concluded the following areas are in need of attention, and
offers recommendations for improvements.

Employer Fines for Violation of Insurance Mandate
During the fiscal year, Advisory Council members expressed concern
about the adequacy of the current schedule of fines and penalties levied against
employers that fail to carry adequate workers’ compensation insurance. Council
members were concerned that the stop work order and fine provisions found at
G.L. ch. 152, § 25C are not sufficiently punitive to deter employers from violating
the mandate to obtain workers’ compensation insurance coverage.
The DIA is required to investigate employers for proof of workers’
compensation insurance. A stop work order will be issued to any employer
failing to provide proof of insurance and a fine will be assessed for the period the
employer lacks insurance. (See Office of Investigations ). Fines resulting from a
stop work order begin at $100.00 per day, starting the day the stop work order is
issued, and continue until coverage is obtained. An employer may appeal the
stop work order (and continue to operate), but will be subject to an increased fine
of $250.00 per day if the department determines after a hearing that coverage
was lacking. In addition, the DIA has the authority to prosecute a criminal
complaint against an employer in continuous violation, punishment by a fine not
to exceed $1,500.00, or by imprisonment for up to one year, or both.
With the exception of a few, every state imposes fines on employers who
fail to purchase workers’ compensation insurance. These fines range from
severe ($10,000 in several states) to almost negligible (10 cents per employee in
South Carolina). The current flat fee schedule administered in Massachusetts
may act as a deterrent to employers with relatively small insurance costs, but the
same fine can be viewed as negligible to employers faced with high insurance
costs.
The Advisory Council is pursuing further research on developing a
penalty system for employers who violate the workers’ compensation insurance
mandate. Once sufficient research has been concluded, a recommendation will
be forthcoming.
It is important that a fair and effective penalty system be administered that
will not damage the success of the current stop work order system. Any penalty
of the same dollar amount for small risks as for large risks would not be fair and
effective. In addition, the Advisory Council recommends that any new penalty
system implemented should focus on informing employers of their rights and
responsibilities of maintaining adequate workers’ compensation coverage to help
insure a healthy relationship between the DIA and employers.
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Year End Balances
For the past three years, the DIA has ended the fiscal year with large
balances in the Special Fund. These balances have been carried forward and
have combined with existing balances to produce an expanding reserve of funds.
The year end balance for fiscal year 1996 was $13.7 million, or 66% of the $20.7
million spent by the DIA.
Since fiscal year 1992, the balance has steadily increased from $3 million
(18% of the budget), to $6 million (30% of the budget), to $12 million (59% of the
budget), to $13.7 million (66% of the budget).
This trend in increasing balances is alarming since employers’
assessments have increased steadily over this period. The rate in fiscal year
1992 was 3.0% of standard premium and for fiscal year 1997 was 4.226% of
premium. This represents a 71 % increase. These assessments were charged
to employers in an effort to collect funds which have gone unspent.
The workers' compensation statute requires the DIA to lower its
assessment rates by an amount that will decrease its year end balances when
they exceed a certain level. According to G.L. ch. 152, §65(4)(c), the
assessment budget must be decreased by the amount of reserves that exceed
35% of the preceding year's expenditures. In reviewing the assessments
charged since 1988, a reduction has only occurred twice in the Special Fund, in
fiscal years 1996 and 1997. These reductions, however, have not been
sufficient to lower the Special Fund balance to a reasonable level.
The formula applies equally to the private and public employer trust
funds; but with different effects. Because the DIA can expend monies from the
trust funds without appropriation from the legislature, reserves can be spent
when needs arise. This occurred in fiscal year 1996 when the Private Trust Fund
utilized more than half of its $12.5 million reserve to pay pre-1985 second injury
fund claims as ordered by the Supreme Judicial Court.
The Special Fund cannot operate in such a manner, however. With the
exception of indirect and fringe benefit costs, all of the DIA's operating expenses
must be appropriated by the legislature. Therefore, the operating expenses of the
agency are always predetermined, and the need for a large reserve of funds
unnecessary.
The requirements for determination of the Special Fund assessment
contained in ch. 152, §65(4)(c) ought to be amended so that large balances can
be avoided.

Appropriate Number of Judges
Throughout the year the Advisory Council has reviewed the capacity of
the Dispute Resolution System. As the data indicates, the time frame in which
cases are adjudicated appear to have stabilized, emphasized by the Senior
Judge delaying assignment of hearing cases. In addition, the number of disputed
claims filed with the DIA have consistently decreased since the 1991 Reform Act.
The Advisory Council has expressed concern about the efficiency of
maintaining the current staffing level of administrative judges. The Council
recognizes the accomplishments achieved with the addition of six 3-year judge
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positions67 in 1991 to relieve the large backlog of cases. Since the backlog of
cases has been eliminated and the caseload of the DIA has significantly
declined, the department should re-evaluate the number of judges needed to
operate the DIA efficiently and effectively.
The Advisory Council recommends that the Department determine the
number of cases an administrative judge should be capable of handling. The
capacity of the AJs should then be contrasted with the number of cases currently
filed at the DIA. By comparing capacity to demand, the Department should be
able to come up with an adequate number of judges which can operate the
system effectively. The feasibility of filling expired 6-year judgeship positions
with the current 1-year recall judges should be explored, thereby eliminating the
1-year positions.

Audit of Insurance Carrier Payments
The DIA collects assessments from insurance carriers, self insurance
groups, and self insured employers on a quarterly basis. These assessments
are deposited into the accounts of the Special Fund, Private Trust Fund and the
Public Trust Fund.
The Department relies on insurance carriers to accurately report and pay
the amount of assessments charged and collected from employers. These
payments have gone unaudited for several years. The DIA has had plans to
audit assessment receipts but has delayed them for budgetary reasons. The
Advisory Council urges the Department to allocate resources to conduct this
audit so that payments can be justified and the Department can be assured that
all out standing assessments are satisfied.

Regional Offices
The DIA maintains four regional offices -- Lawrence, Worcester, Fall River
and Springfield. These offices were created by the 1985 reform act to make
adjudication of disputed claims accessible to the public. The agency staffs the
regional offices with between 2 and 4 administrative judges, 3 stenographers, 2
to 3 vocational/rehab counselors, 2 to 3 conciliators and 3 to 4 administrators.
These employees are all full time, and (with the exception of administrative
judges who are scheduled to travel between offices) all work at these offices.
With the significant decline in cases over the past few years, the case
loads handled by each office has significantly declined. The Council has
discussed the necessity of maintaining the regional offices as full time offices.
The Council recommends that a study be conducted to determine the
feasibility of scheduling conciliations, conferences and hearings during fewer
days of the week, and assigning staff to report to other offices. Minimal staffing
could be maintained at offices when conciliations, conferences and hearings are
not scheduled.

67

These six 3-year positions became 1-year recall positions when their terms expired in February of 1995.
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DIA Budget
In Fiscal year 1996, the Advisory Council conducted an in-depth analysis
of the Fiscal Year 1997 budget request. The Council convened a subcommittee
which met on several occasions and issued a report to the entire Council. Based
upon the report, the Advisory Council adopted the following concerns and
recommendations regarding the DIA budget process.
First, the DIA budget has escalated steadily from $13.3 million in fiscal
year 1991 to $17.8 million in fiscal year 1996. This represented a 34% increase.
The fiscal year 1997 budget of $19 million represents a 7% increase from fiscal
year 1996 levels and a 43% increase since fiscal year 1991. Increases of this
magnitude over the course of six years are troublesome when incoming claims
have decreased markedly and the workers' compensation system is being
utilized less.
Second, for the past five years the DIA Special Fund has brought forward
substantial year end balances: $13.7 million from fiscal year 1996 to 1997, over
$12 million from fiscal year 1995 into fiscal year 1996, over $6 million from fiscal
year 1994 into fiscal year 1995, and over $3 million from fiscal year 1993 into
fiscal year 1994. The latest balance represents 72% of the entire fiscal year
1997 appropriated budget. The DIA should develop an attainable budget for the
Special Fund and the Private Trust Fund and work to reduce employer
assessments.
Third, the budgetary planning and appropriations process is the vehicle
for the agency to articulate its goals and map out specifically its planned projects
for the next fiscal year. The value of this process, however, is diminished when
numerous and frequent inter-subsidiary transfers occur throughout the fiscal
year. This practice should be used on a limited basis. Transfers made to cover
expenses that are not attributable to unforeseen, extenuating circumstances, or
that have not been articulated in a prior approved spending plan should be
justified by a cost-benefit analysis.
Finally, as the trending and tracking system is planned to be implemented
in fiscal year 1997 and is expected to span the next several fiscal years, it seems
appropriate that a budget be developed at the outset of the project and extending
over the span of the project. As part of this cost analysis, justification should be
made by citing specific outcomes that will benefit employees and employers in
the form of improved services and/or lower costs.
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