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PROCEEDI NGS

DR SLOANE: Al right. Can we
announce that we're in public session, please?
Wel conme. Everyone cone in. Good afternoon

ALL: Good afternoon.

DR. SLOANE: Thank you. | want to
t hank everyone for com ng, for hel ping contribute
to the regul ations, for providing your guidance so
that we can inprove patient safety while supporting
t he nedical profession. So now |l'mgoing to read
the script that | nust.

This is a public hearing of the Board
of Registration in Medicine on proposed changes to
its regulations at 243 Code of Massachusetts
Regul ations 1 and 3 through 5. The Board is
hol ding this public hearing in accordance with
Massachusetts General Laws Chapter 13, Section 10;
Chapter 38, Section 2; and Chapter 112, Sections 2
and 5.

I n accordance with state |law, notice of
this hearing was published in the Massachusetts
Regi ster, in a newspaper of general circulation,
and on the Board's website. W also sent a notice

of this hearing by first class mail to the over 100
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i ndi vidual s and agencies that identified thensel ves
to the Board as interested parties.

| would like to introduce nyself. | am
Candace Sl oane, nenber of the Board, and |I'mj oi ned
by ny col |l eague --

DR. ABRAHAM  CGeorge Abraham nenber of
t he Board.

DR. SLOANE: And now |I'mgoing to --
before | go around and i ntroduce everyone who i s up
here, | want to thank Attorney Cooke for com ng.
She is our general counsel for DPH and has cone to
join, so wel cone.

MS. COOKE: Thank you.

DR SLOANE: And now I'll start with
Attorney G ordano introduci ng herself.

M5. d ORDANO  Susan G ordano, acting
general counsel.

MR, ZACHOS: Good afternoon. George
Zachos, executive director.

MS. PREBENSEN: Ei | een Prebensen,
seni or policy counsel.

DR SLOANE: And now I'mgoing to turn
this over to Attorney G ordano, who is going to

sort of go over the procedure of a hearing, please.
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MS. GQORDANO The followng rules wll
apply during the public hearing today. This

hearing is for the purpose of receiving testinony.

There will not be any question or answer period.
There will not be a public dialog anong the
partici pants today. Testinony will be heard in the

order in which people signed in at the registration
desk.

We encourage all of those testifying
today to limt their remarks to five mnutes. This
shoul d gi ve everyone a chance to speak. W ask
that groups Ilimt their remarks to ten m nutes for
the group. A panel should be no nore than five
persons. A panel should decide how to allocate the
ten m nutes anpbngst thensel ves.

Pl ease set your cell phones and pagers
to vibrate or shut themoff while you are in the
hearing room \When you are called to testify,
pl ease identify yourself and your organi zation, if
any, for the stenographer.

The public comrent period on these
regul ati ons continues until Friday, March 3rd,

2017, at 5:00 p.m If you would like to submt

witten comments, you have until Friday to do so.
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We ask that everyone submtting comments to do so
using Word format. This will enable us to post the
comments on our website. Information on howto
submt comments and copies of the draft regul ations
are avail able at the sign-in desk. Thank you.

SPEAKER: Thank you.

DR SLOANE: So the first individual to
join us is Debra Grossbaum please. Wl cone.

M5. GROSSBAUM  Thank you. Thank you
for having us. So --

DR SLOANE: Can you just introduce
your sel ves and say where you are fronf

MS. GROSSBAUM  Yes. | ' m Debbi e
Grossbaum |''m general counsel for Physician
Heal t h Servi ces.

DR ADELMAN:  And |'m Steve Adel man
|'"'mthe director of Physician Health Services.

MS. GROSSBAUM W are here --
Physician Health Services is a subsidiary of the
Medi cal Society that works w th physicians who have
a variety of health issues, so we're going to
comment on Section 1, the disciplinary proceedi ngs,
fromthe perspective of those physicians that we

tend to work with in our organi zation. W

Jones & Fuller Reporting
617-451-8900 603-669-7922




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

Hearing

appreci ate the opportunity to present testinony to
you t oday.

| have five or six quick points with
respect to 243 CVR 1.0, and the first one is in the
section under definitions, which is 1.01, sub 2,
and the first has to do with the definition of a
conpl ai nt .

The Board has expanded the definition
of a conplaint to include good and accepted nedi cal
practice, and good and accepted nedi cal practice is
basically a tort definition. Typically, the Board
has had jurisdiction to discipline physicians who
engaged i n m sconduct or nal feasance of sone ki nd,
not nere negligence. Wen you add a good and
accepted nedi cal standard, so basically, a tort
st andard, soneone who nmakes a m stake could be
i ncl uded as havi ng engaged in sone kind of action
wort hy of a conplaint and disciplinary action, and
that's not really the intent of the Board, or what
we think the Board is -- intends to include in its
jurisdiction.

Conpl ai nts shoul d enconpass actions
t hat knowi ngly violate tenets of practice, not

sinply actions that m ght involve sone kind of
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error. |It's nmentioned a second tine under grounds
for conplaint, the good and accept ed nedi cal
practice. Sane thing again, where --

DR, SLOANE: Can you direct us to
where --

MS. GROSSBAUM  And the second tine
it's nentioned is under 1.03, sub I, grounds for
conplaint, sub A, specific grounds for conplaints
agai nst physicians. Again, in that case, it talks
about violation of |aw or regul ati ons or good and
accepted nedi cal practice.

So again, good and accepted nedi cal
practice is -- really should be sonething that
falls within the tort civil actions, not sonething
that the Board should discipline a physician for,
because peopl e can nake errors.

If the Board is going to suggest that,
well, we have this discretion; we're not going to
di sci pli ne sonebody just because they nade a nere
error, then you shouldn't have it in here, because
if sonmetinmes you can do that and sonetines you
deci de you're going to use your discretion not to,
that really puts you in a position of applying the

regulations in a way that has too nuch di scretion
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to be decided equally, and that creates its own set
of risks.

The second issue | want to address,
al so under 243 CVR 1.0, 1.01, sub 2, Definitions,
is disciplinary action, and this is probably the
nost enphatic point I1'd |like to make today. You' ve
added two provisions for grounds for disciplinary
action. One is renediation and one is probation,

i ncl udi ng academ c probation, and that's under
nunber 15 and 16 of that section.

PHS works with physicians to try to
remedi ate their health problens. W hope they're
going to cone to us early. W hope they're going
to cone to us often. And we hope they're going to
t ake advantage of that renediation, but if doing
renedi ation is a grounds for discipline, we'll
cl ose our doors. We're not a resource any nore,
because who is going to cone to us voluntarily and
say | have a health issue, | have a problem |I'm
struggling with this or that, let ne renedi ate that
probl em oh, but then the Board is going to find
out about it and I"'mgoing to lose ny |license, so
" mnot going to do that? It's going to drive

peopl e underground. It's going to risk the
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public's health in the long run, and that's
conpletely antithetical to I think what the Board
wants to do and certainly what we want to do. So
that's the -- probably the biggest takeaway, if you
t ake anythi ng away from our testinony today, is
t hat pi ece.

Very simlarly, the probation,
i ncl udi ng academ c probation, we want to encourage
facilities, particularly training facilities, to
have the ability to work with their potenti al
physi ci ans, young physicians, new physicians to
remedi ate and to train and to give themthat little
extra they need to becone good, strong physicians,
so if it neans they're going to put them on an
academ c probation to all ow them extra cl asses,
extra assi stance, extra guidance, that's all a good
thing and it shouldn't be a grounds for sonebody to
be disciplined. If you have it on the books as a
grounds for discipline, rather than all ow ng the
Board some discretion to decide when to apply it,
what's going to happen is people won't do it.
They'll say I'"mnot going to do an extra course, or
"' mnot going to say |I'mhaving difficulty, because

that's going to create liability for them
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The next point is under
Section 1.03(5)8.

DR SLOANE: |I'msorry. | didn't hear
you.

M5. GROSSMAN: 1.03, and | believe it's
par ent heses five, and then nunber eight, practicing
medi ci ne deceitfully or engaging in conduct which
has the capacity to deceive or defraud. That's
been there and that's fine.

M5. 3 ORDANO Pardon ne. We're at
five mnutes, so you mght want to summari ze your
final points.

MS. GROSSMAN:  I'Il grab this |ast one,
and then you'll read the rest in the witten, but
this is conduct which is in violation of ethical
standards of the profession. GOkay. It's five
m nut es.

DR. SLOANE: Excuse ne,

Attorney Gordano. 1'd like themto do this one
and then just have a chance to direct us to the
last. You only --

M5. G ORDANO Certainly.

MS5. GROSSMAN: | only have one nore

after this. Well, one and a hal f.
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The et hical standards of the profession,
violation of the ethical standards of the
profession, while it seens |ike a nice, appropriate
way of protecting the public, there's no real way
of defining that based on what's in the regul ations
now. There are no paraneters for defining what are
the ethical paraneters, and as we all know, what's
ethical to one group of people m ght not be ethical
to another, or one sitting board nenber on a
parti cul ar day may not be the same as anot her
sitting board nenber on another day, and w t hout
sone paraneters, that can be a very concerning
provi si on.

And given the limted time, |'m going
to junp down to the very last one, which is the
ability of a licensee to review a conplaint. This
is not in the regul ati ons.

DR. SLOANE: Ckay.

MS. GROSSMAN:  What's in the
regulations is a right of the Board to
i nvestigation, inquiry, and conference, but there
isn't a concurrent right of the individual to see
the conplaint that's been | odged agai nst them so

they can respond to the investigation, inquiry, or

12
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conference. So what happens is people cone in
before the Board and they're told, well, there's
been a conpl aint agai nst you and here is a little
summary of what the concern is. And naturally,
they'll want to say, well, | need nore context.
Wio was it who conpl ai ned and what was t he
situation, and maybe | can explain it better. And
often, they're not given that infornation, because
you know, they're told it's part of the
i nvestigation and so forth. So we woul d encourage
the Board to have a transparent disclosure
opportunity for the person who is defendi ng agai nst
sonething like that. It should be in the
regul atory structure and it should be clear so that
peopl e know what these conplaints are agai nst them
to be able to respond.

DR ADELMAN: | get a few m nutes,
right? Okay.

| just want to circle back to the piece
on renedi ation, which is 1.01(2)(c)15.

DR SLOANE: Wait, wait, wait. So I'm
goi ng to ask, today, when we direct, give us a
second to get to the exact place so we can see it.

Second of all, everyone should feel free to sit.
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I n nedicine, we sit when we talk. In law, we
don't. It's up to all of you however you're
conf ort abl e.

We mght also -- just to let you know
one other thing. W may be | ooking at our
conputers. It's not because we're reading e-mails.
It's because our regs and everything are on there
and notes fromour regs are on there, just so you
know. But please, so where are we goi ng now?

DR. ADELMAN. Back to the notion of
renedi ati on as being viewed as discipline, or
meani ng discipline, 1.01(2)(c)15, | think. Do I
have that right?

MS. GROSSMAN:  Yes.

DR ADELMAN: Ckay. So it was a little
bit nore than a couple of years ago that we came
here and presented to the Board a program on
occupational health nonitoring where we reconmend
coaching interventions as a formof renediation to
physi ci ans, and we actually presented this as this
is not a disciplinary thing and this is a program
This is an agreenent we have with physicians. It's
not like a nonitoring contract. It's a nonitoring

agreenent. Violation of the nmonitoring agreenent
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doesn't lead to a Board report. And the Board
agreed that that was in fact the case.

" m pl eased to say that we've | aunched
that program W' ve had 20 or 30 physicians nove
through it. The results have been spectacul ar.
We're presenting on it at national neetings, and it
woul d be really -- as Debbie said, it would sort of
cl ose the door to a successful program

And 1'll just close by saying the thing
that |I'mnost excited about is that we're getting
referrals for coaching to this programfrom
resi dency prograns. W' re seeing early-career
physi ci ans who are -- get -- learning to get out of
their own way at the front end of their career as
opposed to the old culture, which was to kind of go
-- you know, | ook the other way and not attend to
the matter at hand. And I will tell you, it's
much, nuch easier to deal wth shapi ng soneone
early on, so we really would hate to see
regul ations introduced that are going to put the
ki bosh on a very successful program

DR SLOANE: Thank you very mnuch.

Thank you for your comments.

Excuse ne for one second.
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(Pause.)

DR. SLOANE: Al right. Joining us
next i s Ken Kohl berg.

MS. PREBENSEN: | believe this is a
panel .

MR. HYAMS: We have a panel of four.
Can we go up with Ken?

DR. SLOANE: Okay. Absolutely. So we
have Ken Kohl berg, Joel Rosen, Ellen Epstein Cohen,
Scott Liebert, and Andy Hyanms.

MR. HYAMS: Right.

DR. SLOANE: And Andy Hyans is going to
speak for us.

MR, HYAMS: Right. 1'll just introduce
everybody first. Unfortunately, Scott is not here.

So we have testinony on behal f of
19 attorneys who regularly represent physicians at
the Board of Registration in Medicine. W did a
qui ck cal culation, and 19 of us in the aggregate
have practiced before the Board for 430 years.

DR SLOANE: Wow.

MR. HYAMS: Longer than the Board
exi sts. So the first speaker will be Ken Kohl berg,

and he's going to tal k about the sunmary suspensi on
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regul ati on.

MR. KOHLBERG Dr. Sl oane and nenbers
of the panel, thank you very much for having ne and
giving nme the opportunity to speak today. Again,
my nanme i s Ken Kohlberg. |'man attorney in
private practice. M law office is in Concord.
| ' ve been practicing law in Massachusetts since
1990, and as you can see, |I'mthe new guy in this
group. | have, however, been representing
physi ci ans and licensed health care professionals
in civil and adm nistrative litigation since around
the md-1990's. |I'ma graduate of the Harvard
School of Public Health and I've actually tried
jury cases on behalf of both physicians, which is
the bulk of it, but also on behalf of patients as
wel | .

Li ke all of us here, | believe, in this
room | support the Board's mssion, which is to
protect the public, but we believe that this --
this -- any all eged danger to the public interest
needs to be bal anced agai nst constitutional rights.
And just recently, | litigated a case in a slightly
di fferent context involving constitutional due

process requirenents in adm nistrative regul ation.
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That experience caused ne to canvass ny col |l eagues
and to see what their experience has been recently
with respect to sone Board nmatters, and so we have
identified a flaw, a fundanental flaw in the
regul ati ons that gives us bad news and good news.

The bad news is that your regulation is
unconstitutional, and I'll explain in a nonent very
succinctly why. The good news is that you can fix
it very sinply, and that's what we're really asking
you to do with respect to this regul ation that
deal s with sunmary suspensi on.

So 243 CVMR 1.03(11) is what we're
tal ki ng about here. It's a regulation that sinply
provi des that the Board has to provide a hearing on
t he necessity for summary suspension within seven
days. The proposed new regul ations just seemto
reenact that provision w thout any change
what soever, and as | nentioned, the provision is
unconstitutional. The reason why it's
unconstitutional, there's a United States Suprene
Court case from 1979 called Barry versus Barchi
Anyone who |ikes |law or constitutional |aw should
download it and read it. It's a very interesting,

very fun, very short decision, but it's the reason
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why this regulati on needs to be fi xed.

The New York Racing Board had summarily
suspended a horse trainer's |icense when the horse
trai ner was suspected of drugging the horse. The
statute which provided for the suspension said it
didn't specify the tine that the hearing, the
deprivation hearing, needed to be held and it gave
the Racing Board | think 30 days after the deci sion
or after the hearing to issue its decision.

The United States Suprene Court said
that's unconstitutional for two reasons. First, it
didn't provide a pronpt hearing, but nore
importantly for our purposes today, it didn't
provi de a pronpt disposition of the outstanding

issues. That's a direct quote, page 66. And so

the Barry court gave two beautiful -- right out of
t he decision, two -- reasoning for why that was
unconstitutional. It said -- it gave even the

bri ef suspension would give no opportunity to put
the state to its proof until the |icensee had
suffered the full penalty inposed. That, we have
from our summary suspension provision here. And
t hen, once suspensi on has been i nposed, the

trainer's interest in a speedy resolution of the
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controversy beconmes paranpunt. And that's --
that's sort of the reasoning here.

Here, the Board's summary suspensi on
regul ati on provides for a hearing within seven
days, which is a good thing. That's
constitutional, in our view But the Board has no
time requirenent for any disposition at all, and
that's the problem There's no tine requirenent,
nmuch | ess a pronpt disposition requirenent, which
is required by the lang-- by constitutional |aw, by
t he | anguage in the Barry decision. So there is no
mention in your regulation about how soon a
deci sion has to issue and that's what renders it
unconstitutional .

Now, just to sumup and to tell you why
this is inmportant and why --

MR HYAMS: W' re going to run out of
time, because --

MR, KOHLBERG Ckay. |I'mjust going to
point to 65(b). Very, very, very sinple. kay.
Very sinple. You understand the consequences of
this. The physician is out of practice during this
position -- during this period while he is waiting

for a decision, while he or she is waiting for a
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deci sion. So what can and shoul d be done?

We have a | egislative provision, Mss.
Ceneral Laws, Chapter 112, Section 65(b), which is
t hrough the O fice of Consuner Affairs and
Regul ation. It applies to psychol ogists, soci al
wor kers, all -- a bunch of Allied Health
prof essionals, other licensed professions. And it
says that you get a hearing within ten days and
there's going to be a prelimnary witten decision
within ten days of the hearing. That, we consider
pronpt, and what we're finding in the experiences
of sone of the physicians who face sunmary
suspension hearings is they can wait nonths and in
sone cases years before there's a decision, and
that's the violation and that's why 243 CVR 1.03 is
unconstituti onal .

So what we're asking is that sinply
that the Board bring its summary suspensi on
provision into conpliance with the constitutional
| aw as stated in Barry, follow the | ead of the 28
ot her professional boards that have a seven-day or
a -- excuse ne; atine requirenent for a witten
deci sion, and not |eave it open-ended. | guess we

believe that ten days fromthe date of the hearing
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is reasonable. It's codified in Massachusetts
General Laws. And | thank you very nuch
MR. HYAMS: All right, Joel, you're up
DR SLOANE: Thank you very mnuch.
MR, ROSEN. Good afternoon. M nane is
Joel Rosen. |I'min private practice in Andover.
| ' ve had many years representi ng doctors and
dentists and other professionals in front of
i censing boards. | have argued in front of the

Suprene Judicial Court nmany tines on due process

I ssues.

|'mgoing to be very brief, because Deb
Grossbaum did a very -- nade a very articul ate
presentation of this issue. | just want to direct

your attention to Section 1.03, 3 and 4.

DR. SLOANE: Say that again, please.

MR. ROSEN: Section 1.03.

DR. SLOANE: Ckay.

MR. ROSEN:. Subpar agraphs 3 and 4.

Basically, we're not objecting to a
change in the regulations. Al we are doing is
aski ng you, like -- sort of |like ny coll eague just
did, to put sonething new in the regulation which

woul d provide that a doctor has the right to see
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the conplaint and the investigative file at any
time. The way it is now, as Debra expl ai ned, the
doctor -- the doctor gets called to a neeting with
t he prosecutor or to a -- to a conference under
subsection four, and the doctor doesn't know yet
what's being alleged or even who is alleging it,
necessarily. So we think that that is contrary to
Chapter 112, Section 5, which provides that the --
t he doctor has the right to the investigative file
at any tine. |It's been the practice of the Board
not to provide it, though, and that has -- we think
that's an absol ute due process violation. W
argued it in the Randall case at the SJC. W
prevailed in the Randall case, but not on those
grounds. They never reached that issue, but it
will come up again and this is a great tinme to fix
it. Thank you.

DR. SLOANE: Thank you.

MS. COHEN: Good afternoon. |'mEllen
Cohen from Adl er Cohen in Boston. It's ny pleasure
to have an opportunity to share ny thoughts on one
particul ar issue, and that's with regard to the
proposal to add renediation to the definition of

discipline. And so Il'mgoing to be brief, but that
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doesn't nean that | don't think this is really
I mport ant.

There are two reasons why | want to
comment on this particular issue. One of them has
to do with the fact that the proposed regul ation
woul d, | think, contravene the existing |aw that
the | egi sl ature has enacted, and the second reason
is nore of a public policy, sort of practice of
nmedi ci ne type of issue.

So just to give you the reference, it's
Massachusetts CGeneral Laws, Chapter 112, Section 5,
whi ch specifies that the Board is authorized and
directed by the legislature to devel op and
i npl enent a renedi ati on program desi gned
specifically to inprove physicians' clinical and
comrmuni cation skills. And the Board was ordered by
the legislation to pronulgate rules and regul ati ons
for a renmedi ati on program and the very first thing
it says in the | aw about the provisions that nust
be included are that the Board shall offer a
renedi ati on programto physicians on a voluntary
basis as an alternative to disciplinary action.

M5. 3 ORDANO Pardon nme for a nonent.

| just want to |let you know we're at ten m nutes.
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MS. COHEN: Okay. 1'll be really fast.

So the first argunment, because you can
read the | aw yourself, is that proposing to make
renedi ation disciplinary totally contravenes what
the |l egislature has defined as a renedi ation
program And the second issue that | would ask you
to give serious consideration tois the chilling
effect that doing that woul d have on the practice
of offering renediation, particularly to doctors in
trai ni ng prograns and peopl e who could use sone
additional help with conmmuni cation and cli ni cal
skills, and yet if it were to be defined as
disciplinary, then it's either not going to be
recommended when it should, or it's going to be
vi gorously opposed, when otherwise, it would likely
be voluntarily agreed to.

And so | think what was proposed to be
a sinple and easily avail able self-corrective
nmeasure for the nedical community to use in
teaching and training and nonitoring the quality of
practice and comruni cation skills, if you turn that
into discipline, it's just not going to happen any
nore, and | think we will |lose nuch nore than you

woul d gain, so | thank you very nuch.
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DR. SLOANE: Thank you.

MR. HYAMS: So on the rest of the
poi nts that we have, the extension of the
definition of disciplinary action into academ c
probati on would have a simlarly corrupting effect.

DR. SLOANE: Can you tell ne exactly
where you're at, please?

MS. PREBENSEN. W don't have your
witten testinony. Do you have a copy of your
witten testinony?

MR. HYAMS: Yes. Wuld you like it
now?

MS. PREBENSEN. Yes. Do you have
copies for the chair?

MR. HYAMS: Yeah, there are three.

MS. PREBENSEN: Thank you.

MR HYAMS: So |I'mon page -- if you
want to follow, but |I'mon page --

DR. SLOANE: Yeah. Wat page?

MR. HYAMS: On page 5. A lot of that
i's appended, so don't worry. So the -- |I'mon
page 5 and onto page 6, the addi ng acadeni c
probations in the sane category as renediation in

t he academ c at nosphere, it's going to -- it's
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going to be corrupted, just as renedi ati on woul d
be, and there are others who can speak to that
better than I can.

The next point is the addition to the
definition of -- the addition of the grounds for
conpl ai nt of conduct which is in violation of the
et hi cal standards of the profession. Now, the one
thing I did not get into the witten testinony was
that this -- a simlar proposal was nade in 2008.
W were here. |It's |like G oundhog Day.

At that time -- |'ve got -- in fact,
"1l hand this up. | have the testinony of
Dr. Tozzi from UMass Menorial Health Care and
Dr. Flotte. | don't knowif |I'm pronouncing it
correctly. He was the dean of UVass Mdi cal .

DR SLOANE: What page are you on?

MR HYAMS: |I'm-- that's not in ny
t esti nony.
DR. SLOANE: Ckay.
MR. HYAMS: But | will give you
their -- 1 will give you their testinony from 2008

in which they made the sane point about adding --
addi ng conduct which is in violation of the ethical

standards of the profession.
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At that tinme, the Board was trying to
add failing to conply with recogni zed et hi cal
st andards of the profession, specialty and
subspecialty, and they -- you know, they nade the
exact sane points that we're nmaking today that the
Board seened to have aborted ei ght years ago.
Under st ood. Enacting as grounds for discipline
et hical standards that are aspirational is no way
to provide physicians with prior notice of what
they -- what is ethical and what is unethical, what
is legal and what's not legal. There are plenty of
-- there are plenty of private professional
soci eties and organi zations that disagree. They're
not in |lockstep. You know, they're -- maybe there
woul d be a private professional organization that
woul d agree with the Florida | egislature on the
gun -- the gun informati on gag rule. Maybe sone
woul dn*t. Not every professional organization
agrees about end of life issues. And you know, to
try to graft that -- a fuzzy standard |i ke that
into regul ations that are supposed to give
physi ci ans sone kind of prior -- sone reasonabl e
prior notice of what they can and can't do is not

the way to go.
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M5. 3 ORDANO Pardon ne. W're at
15 m nutes and we have the testinony.

MR HYAMS: Al right, so --

DR SLOANE: Do you have anything el se
t hat hasn't been addressed?

MR. HYAMS: Yes. The --

DR. SLOANE: That no one has addressed
to date?

MR. HYAMS: Correct. | do. Yes.

DR SLOANE: Okay.

MR HYAMS: ['Ill be -- 1'll be quick

The new definition of conplaint that
renoves the requirenment that a conplaint be fil ed,
the new definition is a comuni cati on or docunent
fromany source which all eges physician m sconduct,
mal f easance, or any violation of law or regul ation
pertaining to the practice of nedicine or good and
best accepted nedical practice. This is a
di sruptive definition, because anything --

DR. SLOANE: Were exactly are you
| ooki ng?

MR. HYAMS: Al right. The new
definition conplaint is -- | start on page 6.

DR. SLOANE: Ckay.
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MR HYAMS: |I'msorry. |'msorry.
Page 7, right in the mddle there.

DR SLOANE: Page 7 in the rules.

MR. HYAMS: Anything can be a
conplaint -- a Facebook post, fake news -- because
that's what you're proposing. There's no --
there's no requirenent that anything be filed. On
anybody's whim sonething can be a conplaint. And
you have to | ook down the road, because a cl osed
conplaint is a public record, and if you're not
careful in some mnimal way about what constitutes
a conplaint, then everything that -- everything
that becomes a conplaint is a closed conplaint and
Is a public record.

MR, ZACHOS: Thank you.

MR, HYAMS: The last -- all right. One
| ast point that | think you m ght --

MR ZACHOS: Has it been submtted in
your witten response?

MR, HYAMS:  Yes.

MR ZACHOS: Yes? Then we appreciate

3

HYAMS:  Ckay.

3

ZACHOS: Thank you very nuch

30
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MR, HYAMS: All right. Thank you for
your time.
MS. COHEN: Thank you.
MR, ROSEN:. Thank you.
DR SLOANE: Deborah Levine. Wl cone.

DR LEVINE: Thank you. Hello. M
name i s Deborah Levine and |I'm a radiol ogi st and
presi dent of the Massachusetts Radi ol ogi cal
Society, as well as vice chair of academ c affairs
in the Departnment of Radiology at Beth |srael
Deaconess Medical Center. |'msubmtting these
comments on behalf of the MRS, which represents
over a thousand nenber radiol ogists, radiation
oncol ogi sts, and radi ati on physicists who practice
in the Commonweal t h.

The MRS is a state chapter of the
Ameri can Col | ege of Radi ol ogy. For over
three-quarters of a century, the ACR and its
constituent chapters have devoted their resources
to making i magi ng safe, effective, and accessible
to the nmenbers of the public who need it.

I would like to focus ny comments on
t he provisions of the proposed regul ati ons

governing informed consent within the act being
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di scussed. While the MRS is a strong proponent of
engagi ng patients in infornmed deci si on-naking
regarding a patient's decision to undergo

di agnostic inmaging tests, we have serious concerns
about the required inforned consent provisions
proposed in the regul ations that are overly broad
and vague, deviate from accepted nedi cal standards,
and sweep in tests that ordinarily do not require
witten infornmed consent and in doing so would
greatly inpede patient access to routine inaging
tests.

So starting in Section 3.10,
paragraph 1 --

DR. SLOANE: Ckay. G ve us one second.
W' re not as fast.

DR LEVINE: Thank you. Qur prinmary
concern is predicated on the word renoval of the
word major fromthe current regul ati ons governi ng
the therapeutic and di agnosti c procedures where
i nformed consent should be obtained. The proposed
regul ations state that a physician has the
obligation to obtain and record a patient's witten
i nfornmed consent before diagnostic, therapeutic

and/ or invasive procedures, nedical interventions,
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or treatnents. By renoving the word najor fromthe
regul ations and inserting the words, the term has
the obligation to obtain, the proposed regul ati ons
could be interpreted to require witten inforned
consent for all diagnostic, therapeutic, or invasive
procedures, nedical interventions, or treatnents.

Wt hout the word mmjor, diagnostic
procedures subject to nandatory witten inforned
consent could be interpreted to include such m nor
routi ne tests as bl ood draws and i magi ng procedures
such as x-ray, ultrasound, CT, and MRI. These are
commonly performed procedures with mninmal risk
The MRS believes that information should be
avai l able to patients regarding these diagnostic
consents before they're perforned, but that witten
i nforned consent and the process for obtaining such
consent as required under the proposed regul ations
I's not needed for such tests and requiring this
woul d constitute a major deviation from nati onw de
standards and practi ces.

For many i maging tests, such as x-ray,
CT, and MRI, the perfornmance of the test is done by
a radiol ogi c technol ogi st under general supervision

by the interpreting physician wthout direct

Jones & Fuller Reporting
617-451-8900 603-669-7922




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

Hearing

34

i nteracti on between the radi ol ogi st and the
patient, since the inmages are obtai ned separate
fromthe performance of the imaging study. W do
not di spute that major interventional procedures
i nvol vi ng i magi ng shoul d be subject to witten

i nformed consent as would any interventional or
surgi cal procedure invol ving nmeani ngful risk.

Next comment is regarding Section 3.10,
paragraph 1, parts A and D. Both of these sections
require the attendi ng physician or primary operator
to be responsible for discussing the risks and
benefits of the procedure, intervention, or
treatnment and obtaining the patient's witten
i nformed consent. A resident or fellow in teaching
hospitals are considered a physician extender under
t he proposed regul ati ons, which inply that the
primary operator cannot be a resident or fell ow
However, residents and fellows comonly obtain
pati ent consent for procedures at an appropriate
level to their training and under the supervision
of an attending. As witten, the proposed
regul ati ons unnecessarily disrupt the commonly
accepted practice of obtaining infornmed consent for

procedures in academ c nedical centers. The
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i nclusion of the word maj or in describing the
procedures that require witten inforned consent as
previously mentioned in ny comrents would mnim ze
the concern that residents and fell ows cannot
obtain consent for routine procedures under the
supervision of an attending at a | evel appropriate
to their training.

My next comment is on Section 3. 10,
part C, when inforned consent is required. The
proposed section states, witten inforned consent
shoul d be obtai ned before all diagnostic,

t herapeutic, or basic procedures, nedical
interventions, or treatnents where discl osure of
significant medical information, i1ncluding risks

i nvol ved, woul d assist the patient in naking an
intelligent decision whether to undergo the proposed
procedure, nedical intervention, or treatnent.

The MRS is concerned about the word all
and its inplications as to whether it would include
m nor diagnostic tests or procedures as di scussed
previously. W recognize that the requirenent is
somewhat |limted by the termsignificant nedical
i nformati on; however, the broadness of the word all

Is concerning. Hereto, MRS woul d propose that the
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word maj or be substituted for the word all.

M5. G ORDANO. We are at five mnutes,
so you m ght want to summari ze and finalize your
remar ks.

DR LEVINE: Ckay. 1'd like to -- |
have two other comrents. One is Section 3.10(f),
maj or -- patient's medical record nust refl ect who
wll participate. Qur concern there is that due to
duty hours and shift changes, there can be changes
in personnel, and we want to nake sure that the
regul ations allow for changes in personnel that are
mandat ed by requirenents for shift hours and duty
hours, and in addition, sonetines there are
enmergenci es that occur during procedures and you
need to allow for physicians to be added in should
emer genci es happen.

The last one is on the sterile
technique at all tinmes, which is under the inforned
consent portion in 3.10(h), and that really has
nothing to do with inforned consent. And the way
that it's witten is saying that you need to have
sterile technique at all tines during the practice
of nedicine, and there are nany tinmes when we

practi ce nedi ci ne when we don't use sterile

Jones & Fuller Reporting
617-451-8900 603-669-7922




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

Hearing

37

techni que; for exanple, when talking to a patient
or when exam ning a patient. But obviously, during
maj or i nterventional procedures, you do need
sterile technique, but the way this is witten is
that you would need to be sterile the entire tine
you' re doi ng anyt hing, which neans you -- you just
can't wal k from one operating roomto the other.
We know that, but you actually break sterile
technique in order to do that.

So | appreciate your tinme and |'msorry
| ran over. We will submt this.

DR. SLOANE: Thank you. Thank you very
nmuch.

John Erwi n, please.

MR ERWN: That's ny nane. | was just
goi ng to say, John Erwin wth COBTH.

DR SLOANE: You have a new name now.
Thank you.

MR ERWN  So ny name is John Erw n.
I'"mwth the Conference of Boston Teachi ng
Hospitals, or COBTH, which is a group of 13 Boston
area teaching hospitals that work together on
i ssues related to their m ssions of nedical

educati on, nedical research, and providing
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speci al i zed care.

Thank you for the opportunity to
provi de testinmony on these regulations. | wll be
submtting to Eileen our full witten coments by
t he deadline on Friday, but so | just want to
hi ghli ght sone of the concerns that we have, and a
| ot of themare of concern particularly to teaching
hospitals, and sone of them are nentioned, so |
will just touch on those.

The first area is the area of
definitions and the inclusion of renediation and
academ c probation in the definition of
di sciplinary action. As Dr. Adel man from PHS and
El | en Cohen have pointed out, that this could have
a chilling effect on people com ng forward and
identifying i ssues that could be renedi ated and
fixed before they actually becone disciplinary
problens. So we would recommend that both academ c
probati on and renedi ati on be stricken fromthat new
definition section.

Turning to 243 CVR 3, we have concerns
made to the changes in credentialing, so this is
3.05.3, Subsection I. Currently, when

credentialing a physician, a health care facility
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has -- nust make an inquiry to other entities where
the |icensee has been enployed for up -- for the
past ten years. The proposal actually renoves that
ten-year tine frane and basically nakes it
unlimted and would require inquiries to be nmade to
all facilities where a physician was affili ated
over his or her entire career, possibly as long as
20 years previously.

The current process itself, with that
ten-year limt, is already pretty demandi ng
adm ni stratively and sel domidentifies an issue
that has not already been identified through other
sources. W feel that the extension of the tine
frame fromten years to unlimted would i npose an
undue adm ni strative burden and in our opinion
woul d yield very little information that, again, is
not already avail abl e through other sources, so we
recommend that the tine frane, the ten-year tine
frame, be retained.

We appreciate that the Board has
i ncl uded a provision on tel emedi ci ne credenti aling.
We, the Conference of Boston Teaching Hospitals, as
wel | as a nunber of providers and specialty groups

in the state are part of the Mass. Tel enedi ci ne
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Coalition, and we will be recomendi ng | anguage
that we think is consistent wwth the intent of the
Board's revision and reflects the nost recent CNVS
gui dance and regul ati ons on tel enedi ci ne
credentialing. So again, we appreciate the
recognition of the role that tel enedi cine can have
in -- in addressing work force shortages and

I mprovi ng access for people across the state, and
we wi || have | anguage there.

We al so appreciate the Board in
3.07, Subsection 2, is elimnating sone duplicative
reporting by requiring reporting to the Board only
those events that have not already been reported to
DPH, so we appreciate this effort to streanline
that, that process.

Last, but certainly not |east, is our
real concerns with Section 3.10. This is the
informed consent. And a |lot of the issues were
identified by Dr. Levine. There are currently
requi renents and gui dance on best practices, both
fromCM5, fromthe Anerican Col |l ege of Surgeons,
and fromthe Board of Registration itself. W
believe that they are clear and highly effective in

ensuring that patients are provided with all the
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rel evant information prior to deciding on a
clinical course.

Anpong the concerns we have is that --
and this was raised by Dr. Levine as well -- is
that the application is overly broad to include,
quot e, any di agnostic, therapeutic, or invasive
procedure, nedical intervention, or treatnent.

That coul d basically nean any patient/ physician
i nteraction that you coul d i nmagi ne.

The proposal al so requires infornation
t hat may not be known at the tinme of consent. For
exanpl e, a patient nust be infornmed ahead of tine
who will be participating in the procedure,
intervention, or treatnent. Wile a physician my
know that residents, fellows, physician assistants
or others will be present during the procedure, in
a teaching hospital with a | arge nunmber of
resi dents and conpl ex trai nee schedul es, the
physi cian nmay not and nost |likely won't be aware of
what particular trainees will be in until shortly
before the procedure. W don't believe that the
proposed anmendnments to Section 3.10 shoul d be
adopted. Instead, we recommend that the | anguage

be add-- that | anguage be added to the existing
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Board regul ation requiring indication of if other
prof essionals other than the attending wll be
participating in the procedure, and we have

| anguage that we woul d be suggesting be added to
t hat current Board regul ati on.

So thank you for your consideration of
these. Again, a lot of these, | think, have been
raised or will be raised that are particularly of
concern to teaching hospitals and their role in
medi cal education. Thank you.

DR SLOANE: Thank you very nuch.

MR. ZACHOS: Thank you.

DR SLOANE: I'msorry. Forgive nme if
| -- Sarah Amhol z?

MS. PREBENSEN:  Arnhol z.

MS. ARNHOLZ: Sarah Arnholz from
Partners Health Care. |'mactually not testifying
today. Thank you.

DR. SLOANE: Ckay. I'msorry. Linda
Robi nson, and | couldn't lead the | ast.

M5. ROBI NSON- HI DUS: H dus.

Robi nson- Hi dus.
DR SLOANE: Wl cone.
MS. ROBINSON-HI DUS: Hello. [|'mLinda
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Robi nson-Hidus. |I'mthe board of -- the president
of the Board of Directors of the Acupuncture

Soci ety of Massachusetts. W have recently changed
our nane fromthe Acupuncture and Oriental Medicine
Soci ety of Massachusetts. And |'m here to speak

w th you about 243 CVMR, Point 5. Thank you very
much for sonme of the wonderful nodernization and
revi sions of the | anguage, but I would like to
speak with you about the term Oiental. | think
that it should be renoved and substituted with

East Asian to stay in keeping with the national
nove to renobve pejorative | anguage. Thank you

DR. SLOANE: Thank you. Mass. Medi cal
Society, just bring themall up and |l et them
i ntroduce, please. Wl cone.

DR ABEL: So in an attenpt to nake
your lives a little bit easier and not have to flip
so much, | have pulled out the sections that we
w |l be discussing --

DR SLOANE: G eat.

DR ABEL: -- and tried to highlight
t he | anguage that we will discuss.

DR SLOANE: Thank you. This is great.

Can you al so introduce yoursel ves for everyone,
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pl ease?

DR. ABEL: |'d be nobst happy to. M
nane i s Brendan Abel fromthe Mass. Mdical Society.

DR GLOVER McKinley, Dr. MKinley
Gover. I'ma fellow at Mass. General Hospital

DR. BOYER And |I'm Dr. Debra Boyer.
|'ma pediatric pul nronol ogi st at Boston Children's
Hospital .

DR ABEL: So thank you so nmuch for the
opportunity to provide conmment today. |'m
delighted to be joined by Dr. G over and Dr. Boyer,
who will provide their clinical perspective on the
proposed regul atory changes, but | did want to go
t hrough a coupl e sections that we have sonme concern
about and which we will be submtting extensive
written comment about.

Before | dive in, | want to nake two
kind of high | evel points. The first is a rem nder
that these regul ati ons are bei ng undert aken
pursuant to the governor's executive order to
revi ew t hese regul ati ons through the | ens of
stream i ni ng and reduci ng adm ni strati ve burdens.
We feel that many of these proposals are quite

contrary to that charge, and so we urge a
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reeval uati on of the regul ations through the | ens of
t hat executive order. But second, | do want to
reiterate the Medical Society's strong support of
the value of a fair adjudicatory process and a
robust Patient Care Assessnment Program as two key
drivers of quality of care and patient safety in
Massachusetts. W look forward to working wth the
Board and the staff to find solutions that are
consi stent with these two points.

But let's dive in very quickly to a
couple of the concerns. So first, on the first
page, nunber one, we have al ready discussed it
quite a bit, and both Drs. d over and Boyer w |
highlight it fromtheir clinical perspectives, but
we continue to have strong concern about the
addition of the terns renedi ati on and probati on and
we woul d urge their striking.

We also think that a |lot of the
di sciplinary actions that are enunerated above
actually do kind of sweep in a lot of the issues
t hat may have kind of been targeted with the
addition of this |anguage, so we hope that striking
themw Il still provide thoughtful grounds for

di sci plinary conpl ai nts.
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Second, as al so di scussed before,
the -- on the next page, Section 103-5, the
striking of gross fromnegligence is quite
concerning. Especially when added with the changes
to sone sections earlier, we feel as though this is
sort of conflating, as sone col |l eagues have al ready
hi ghlighted earlier, the kind of civil arena, which
takes care of single instances of sinple
negl i gence, versus the Board of Registration in
Medi ci ne, and we have concern about that.

Agai n, nunmber three on that sane page,
the addition of violation of ethical standards is
al so concerning. W at the Board -- at the Medical
Society in dealing with i ssues of concerning
ethical practice work with the AMA. At present,
their code of ethics is over 500 pages long and it
is consistently and constantly evol ving, so you
know, the idea of providing physicians wth sone
sort of standard and basis is inportant, but it's
al so very chall enging, and so we have significant
concerns about just having that |anguage in there
wi t hout any further reference or definition.

On the next page, this will be 103, the

nunmber four on the follow ng page, the suspension
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of prior hearings, again, as we al ready discussed,
we do have sone concern, Sone serious concern
about the lack of a tineline put in there and we
urge reconsideration with a tinmeline for a
deci si on.

Going to the next page, we're onto
nunber five, this has not been raised and | want to
take a mnute to go over it. The striking of
entity and replacing with hospital in terns of the
types of entities that are swept into the Patient
Care Assessnent Programis very inportant, because
this change neans that |icensed clinics no |onger
have the inportant protection that the Patient Care
Assessnent Program provides to them i ncludi ng nmany
peer-review protections. W are conmtted to
working with the Board to find alternative
solutions. W have already started to have
di scussions as to what are sone alternative pieces
of | anguage that we could use to clarify so that
the types of clinics that have the infrastructure
to fully conply with a patient care assessnent
program and all of its reporting requirenents would
be able to be included and those that perhaps do

not would be excluded. W' d be happy to work with
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you and we will include that |anguage in our
witten comments for your review.

On the next page, nunber six, we have
spent a great deal of tine at the Medical Society
tal ki ng about the credentialing process, and it has
really becone a significant burden to recruiting
physi cians fromout of state. From board |icensure
to DPH, MCSR, all the way to the hospital
credentialing process, adding additional burdens to
the credentialing process with as far as we know no
real justification for adding the additional
requi renents i s concerning, especially when you're
tal ki ng about reviewing and trying to contact every
enpl oyer over the course of the entire physician's
career, including those that he was j ust
credentialed -- he or she was just credentialed to
provide clinical care at, not even enpl oyed at. W
urge the retention of the ten-year Ilimt on that.
We think that's very inportant.

And | astly would be the -- one nore.
Nunmber seven includes increased reporting
requi renents under the PCA program That is
detailed in our witten coments, and lastly, the

i nformed consent provision.
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DR. SLOANE: I|I'msorry. Say what you
just -- you're going so fast.
DR ABEL: No problemat all. | want

to provide ny coll eagues with an opportunity to
provi de their perspective. Nunmber seven in ny
handout tal ks about increased reporting
requi renents for participants of the PCA program
The requirenments now add unanti ci pated as opposed
to unexpected and a broader definition of serious
injury. Qur concern is that this wll
significantly expand the reporting requirenents put
upon participants of the PCA program and we're
kind of unsure as to the justification for that
expansi on, especially know ng that there are
additional reporting requirenents that cone from
the DPH, fromthe Joint Conm ssion, and from ot her
entities.

And | astly, the inforned consent
provi sions are also quite problematic from our
perspective as well for all of the reasons that
have been detailed so far. They're also detail ed
in the witten comments that | will provide.

But nost inportantly, | amso happy to
i ntroduce Dr. McKinley dover and Dr. Deb Boyer.

49
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Dr. McKinley G over the Fourth is a clinical fell ow
in neuroradiology at MaH and a fellow in their

heal th policy managenment section as well. He
graduated from Duke University and received a
master's from Johns Hopki ns School of Public Health
and served on the Board of Trustees at the Medical
Society. Dr. Boyer is a pediatric pul nonol ogi st at
Children's Hospital where she directs the pediatric
pul nronol ogy fell owship programand is a cochair of
their GVE conmmttee.

Dr. dover?

DR. G_LOVER Thank you. So as Brendan
said, | ama fellow at Mass. Ceneral Hospital, and
t hank you for the opportunity to provide sone
comments here today and to give sone perspective.
| al so serve on the National Governing Council for
t he Anerican Medi cal Associ ation resident fellow
section, so | interface wth residents and fell ows
t hr oughout the country.

I want to speak specifically about item
nunber one on the handout, which is tal ki ng about
expandi ng the proposed regul ations for disciplinary
actions to include both academ c probation and

renedi ati on.
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So fundanentally, | believe that the
proposed changes are really antithetical to the art
and sci ence of nedicine and nedi cal educati on.
Havi ng been a nedi cal student recently, a resident,
fellow, and actually supervising residents now, on
a daily basis, there are opportunities for
remedi ation, either witten and/or oral. In fact,
| believe that these processes are necessary to
maki ng good doctors and for safe patient care.
Further, the inclusion of acadenm c probation is a
bit m sguided. Probation in the nedical school
setting, as well as residency, is often a term used
to signal that special attention is needed, that
potentially additional coaching or training to
bri ng soneone up to speed on an area where they may
be deficient. And we should be pronoting that
cul ture of transparency in education, and these
proposed regul ati ons woul d possi bly have the
opposite effect, which would ultinately be a
negati ve consequence for students, for trainees,
and the patients of the Comonweal th. Thank you.

DR. BOYER  Thank you for the
opportunity. So |I am Debra Boyer. | amthe

pedi atric pul nonary fell owship director at Boston

Jones & Fuller Reporting
617-451-8900 603-669-7922




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

Hearing

52

Children's Hospital, and as stated, | work -- |
cochair the GVE commttee. And | think as MKinl ey
said, too, | also work nationally in nedical
education with various organizations such as the
Council of Pediatric Subspecialties, the
Associ ation of Pediatric Program Directors, and the
Anerican Board of Pediatrics, so | feel like | do
have ny finger on the pul se of nedical educati on,
and then clinically, I do sonme work there, too. So
| amthe associate chief in pul nobnary, but | am
al so the associate nedical director of the |ung
transpl ant program so | have a sense of how t hese
regul ations could inpact folks clinically as well.

| wanted to speak just briefly on two
topics, the first, again, being the disciplinary
proceedi ngs for physicians, and in particul ar,
again, the requirenents about reporting all types
of renedi ati on and academ c probation to the Board.

| would say that it's so inportant, as
all the other speakers have nentioned, that
renmedi ation is truly a key conponent of graduate
medi cal education, and the majority of the tine, it
is not at all a disciplinary action, but actually,

it's a way to inprove the trainee. | think we al
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understand that training is really supervised
practice, where trainings are noving along a
devel opnental continuumand will often need hel p at
parti cul ar spots along the way. This extra help or
focus is key to help theminprove, and agai n,
can't enphasize how frequently, | think as MKinl ey
said, on a daily basis, we renedi ate our trainees.
| mght work with a trainee to i nprove areas of
nmedi cal know edge, clinical decision-naking,
i nterpersonal interactions. Al of those are what
we woul d say would be key to be a truly stellar
physician. And so as a programdirector, | can say
that | have to feel that | have an opportunity to
confortably and safely work on inproving ny
trainees to nmake themthe best that they can be,
and if | can't do that, it's going to be really
hard to inprove them and ultimtely, then, patient
care wll suffer, because these trainees wll
graduate and will not be able to really truly
I ndependently practice as they really won't have
reached their true potential. So | think it's
really key that we have that, that provision.
M5. G ORDANO We're at ten m nutes.
DR. BOYER | have just three brief
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poi nt s.

DR. SLOANE: Go ahead.

DR, BOYER  The second issue that |
wanted to address was things that had been briefly
addressed on i nfornmed consent issues, but | wanted
to just again place themin naybe a bit of a
clinical context in terns of nmy practice.

Agai n, fol ks have commented on the
| anguage requiring inforned consent prior to all
di agnostic, therapeutic, or invasive procedures,
interventions or treatnents, and this just covers a
vast array. Again, in ny practice, this could be
getting a blood draw or a chest x-ray, or it could
be me doing airway dilation on a sick |ung
transpl ant patient, and those are not the sane and
| don't think it's fair to require the sane
i nformed consent practice for those things.

Secondly, in ternms of who obtains
i nformed consent, it's been addressed by ot her
speakers whether it's truly necessary that only the
attendi ng physician can obtain inforned consent.
It's been nentioned that it's not practical, but I
woul d actual |y advocate that it's dangerous for the

education of the trainees. Certainly, patients and
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famlies need to have the opportunity to give

i nformed consent and ask all of their questions,

but it's critical that a trainee |learn how to
obtain infornmed consent, because that's safe,
effective patient care, and if our fellow -- if ny
fellows don't have the opportunity to do this, I'm
going to graduate fell ows who don't know how to do
it and one day are attendi ngs who have never had to
get their own inforned consent, so | think it's key
that they be allowed to do that.

And then lastly, as has been nenti oned,
iIs the requirenent that all physician extenders be
included in the infornmed consent. It's not
practical, and | would advocate that it actually
can result in harmto the patient. Cearly, the
patients need -- and the famlies need to know who
is the attending, who is the physician in charge of
t he procedure and any possible assistants that |
know t hat nmay be working with ne, but | can't
necessarily know all fellows that m ght be in a
procedure with me, and I'Il give you one brief
exanple and then I'I|l be done.

When |' m perform ng a bronchoscopy, ny

fellow mght be called to an energency, say, on the
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floor, on the inpatient unit to take care of a
patient. | would either then have to nake a
decision. | could continue to do the case w thout
anot her trainee, since | didn't bring that up with
the famly, in which case |I'm probably conprom sing
care if I"monly going to have two hands i nstead of
the four that | should have, or I mght have to
step out and go talk to the famly, say I'm
bringing in a new trainee, which is going to all ow
the patient to remain under anesthesia for a |onger
period of tine than they need to be, and that's
surely not in the best interest of the patient, so
| would argue that -- that having to list all
trainees is not in the best interest of the
patient. Thank you.

DR SLOANE: Thank you very mnuch.

DR ABEL: Thank you.

DR SLOANE: Jeff Schnei der. Wl cone.

DR. SCHNEI DER: Thank you very nuch for
the opportunity to allow me to speak before you
today. M nane is Jeff Schneider. |I'ma
practici ng energency nedi ci ne physician at Boston
Medi cal Center. | currently serve as the chair of

our GQVEC conmittee as the designated institutional
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official for ACGVWE, and |I'm the assistant dean for
graduat e nedi cal education at the Boston University
School of Medi ci ne. | want to provide, if | can,
over the next fewmnutes a little bit of personal
i nsight into how sone of these regul ati ons nmay
change what we do.

| cone before you today as a teacher
and as an educator and as an individual who has
made nedi cal education the franmework on which |
have built my career. It is fromthis perspective
that | am particularly concerned about the Board's
proposal to define renedi ati on and acadeni c
probation as disciplinary actions. \Wile both I
personally and Boston Medical Center as an
institution are hunbl ed by the great and enornous
responsibility of training the next generation of
| eaders in health care, we are quite worried that
the proposed alterations in | anguage would actual ly
have a significant and quite detrinmental effect on
the ability of physician educators to reach the
very small nunber of |earners who may require
addi ti onal intensive and focused training to reach
the | evel of know edge necessary to provide

out standi ng care and practice independently at the
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concl usi on of their training.

As the preem nent teaching institution
in one of the nobst sought-after training
environnents in the nation, Boston Mdical Center
and its sister teaching hospital -- and our sister
teachi ng hospitals provide world class care in
concert with world class education. W are hone to
i nnuner abl e expert educators who work tirelessly to
hel p each resident and each fellow reach his or her
potential. Residency programdirectors and faculty
diligently access and eval uate each trainee and in
doi ng so occasionally identify a resident or fellow
who woul d benefit fromadditional attention in a
particular area or to address a certain conpetency.
Renedi ati on plans are precisely designed to
characterize a weakness while inplenenting specific
focus and detail ed plans to address any gaps.

Fortunately, the majority of these
resi dents do reach the necessary | evel of
conpet ency or understandi ng and then successfully
conplete training. It's explicitly identifying
renedi ation as not disciplinary in nature
facilitates an i nportant partnership between

teacher and learner that is crucial for success and
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for successful renediation.

In recent weeks, the conversations |'ve
had wi th numerous programdirectors and faculty
made it very clear that faculty would be incredibly
reluctant to identify struggling | earners and
provide themw th the necessary renedi ati on pl ans
if in doing so we would be mandated to report it to
the Board as a disciplinary action. Rather than
focusi ng and fostering an environnent in which
trainees and faculty work col |l aborative to identify
and renove any weaknesses, this proposed change in
regul ation would clearly discourage faculty from
performng a critically inportant function and
aspect of educati on.

Qur nedi cal educators take great pride
in the work that we do, both in the clinical care
that we deliver and the education that we provide
for our trainees. |, along wth many of the
educators at Boston Medical Center, remain quite
concerned that the proposed | anguage wll have a
substantial and damagi ng i npact on our ability to
provi de outstanding training in the Conmbnweal t h.

The Board and our faculty at our

teaching institutions are very nmuch aligned in
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their desire to train outstandi ng physicians. | am
fearful that the definitions proposed, including
renedi ati on and disciplinary ac-- as a disciplinary
action would |likely create unnecessary,
substantial, and perhaps uni ntended obstacles. At
its nost basic level, providing for a | earning
envi ronnent in which residents and staff can
accurately and confortably partner together to
identify gaps in know edge shoul d not and cannot be
disciplinary in nature. |It's for these reasons
t hat Boston Medi cal Center proposes to strike
academ c probation and renedi ati on fromthe
definition of disciplinary action.

Thank you, and |I'm very appreciative of
t he opportunity to present before the Board.

DR SLOANE: Thank you very mnuch.

Sue Gor man.

DR GORMAN: Hi. I'mnot testifying.

DR. SLOANE: Thank you. Steve G na.

MR CINA: Yes. H . M nane is Steve
Cina. | aman assistant professor at the
New Engl and School of Acupuncture at Mass. Coll ege
of Pharmacy and Heal th Science University, and |'11

be tal ki ng today about 243 CMR 5.01, Section 2,
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under the definition of the practice of

acupuncture. 1'll be reiterating what ny coll eague
has reiterated, that the renoval of Oiental be
made with either another termlike East Asian or

Asi an nedi ci ne.

The next section |I'll be tal ki ng about
woul d be 5.012(A), which is not so nuch a change,
but to commend the Board on the changes they have
made, which is that going fromthe stinmulation to
acupuncture points and channel s by use of any of
the follow ng was changed to anatom cal |ocations
on the body. | think that's a very inportant piece
to add to our regulation as the illegal practice of
acupuncture i s being done in Massachusetts now
under the termdry needling, so that was a nice
change that you made.

The next woul d be Section 5.012(b),
under acupuncture di agnostic techni ques shall be
i ncluded, but not limted to, |I'mrequesting that
the termtechni que be changed to either approach or
met hod. That way, it would sort of clarify that
t he di agnosti c approaches are far nore conpl ex than
a sinple techni que.

And then lastly, 5.08, Section 5, under
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i nformed consent, the wording is a little bit
confusing. It sort of speaks that the -- possibly
that the consent to treatnent woul d be needed for
each individual treatnent, and if the wordi ng was
changed to sonething that was to read consent to
treat ment shoul d be obtai ned where discl osure of
significant infornmation, et cetera, clearing up the
term nol ogy woul d hel p us understand that consent
to treatneant wouldn't be required for each
i ndi vidual treatnent, but rather only at the
begi nni ng of the cycle of treatnent.

Thank you for your tine.

DR. SLOANE: Thank you. Any Mager

MS. MAGER. Mager. Excellent. Thank
you. Thank you for the opportunity to speak with
you. M nane is Any Mager. |'ve been practicing
acupuncture in the Commonweal t h of Massachusetts
since 1990. | sit on the Acupuncture Society of
Massachusetts Board and | amits dry needling
chair. | also sit on the Acu-- on the Anerican
Soci ety of Acupuncturists Board, which represents
4,000 acupuncturists around the country, and | am
al so on that dry needling commttee.

| want to thank the Board. I n
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Section -- we're going to be | ooking at Section CWR
5.0.1. | want to thank and appreci ate the Board
for the thoughtful changes you have made in
Section A, and | want to respectfully request that
-- to support those changes and to keep acupuncture
practice only by people who are |icensed and
eval uated and who have shown conpetency and the
ability to not do harm and who have been through a
cl ean needl e techni que class to be practicing
acupuncture in the Commonweal th of Massachusetts.

Under Section 2, after Section 2C,
would like to followit with a Section 3. You have
this language in witing. The insertion of
acupuncture needl es for the purpose of therapeutic
rel ease constitutes the practice of acupuncture,
whet her it is called acupuncture, dry needling,
i ntramuscul ar manual stinul ation, neurol ogic dry
needl i ng, or by any other nane. W feel that this
IS so inportant, because the unlicensed practice of
acupuncture is going on and patients do not know
that their practitioner is not licensed to do it.

At a legislative hearing |ast year, |
heard with nmy ears sonmeone say, oh, I'mcertified.

When soneone is certified by the National
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Commi ssion -- National Council Conmm ssion of
Certification of Acupuncture and Oiental Medicine,
t hey have taken over 2,000 clinical hours --
2,000 didactic hours, of which 1,305 are
acupuncture-specific. They have over 630 clinical
hours and they have passed five exans, one of which
IS acupuncture-specific. These exans are expensive
and they take a long tine to study for and be able
to sit for them

Currently, people are practicing
acupuncture under the pseudonymdry needling with
24 to 48 hours and taking an examthat is given by
the person that taught themthe class at the end of
that time and referring to that as certification.
We believe this is dangerous and there are -- there
i s docunentation that has been sent, and | wll
forward a letter fromDr. Arya N el sen, who sent it
to the Board of Allied Health. W brought a
petition to themasking themto rule that dry
needl i ng was out of scope of practice until such
tine as there were standards. And it was pai nful
for me to hear themin another part of the neeting
di scuss that their charge was patient safety and

consuner protection and refuse to address our
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petition at all and refuse to et nme speak at all.

So | thank you for your help, tinme, and
| urge you to incorporate this | anguage in our --
in our scope of practice to nake sure that everyone
who uses an acupuncture needle is either a nedical
physi ci an who under our scope has perm ssion and
| icense to practice acupuncture, or a |licensed
acupuncturi st who has been eval uated and assessed
t hrough the NCCAOM and the Board of Registration in
Medi ci ne in Massachusetts. Thank you so nuch.

DR, SLOANE: Thank you. W're going to
just take a five-m nute recess.

(Of the record.)

(Recess taken fromb5:10 to 5:19.)

DR SLOANE: All right. W're ready to
get back in session. Can we announce, please, that
we' re back in public session?

SPEAKER: The Board is now in public
sessi on.

DR. SLOANE: W're going to ask Joel
Rosen to join us, please.

MR HYAMS: Joel was part of the panel.

DR SLOANE: Ckay. Thank you. And
Bi Il Ryder.
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MR. RYDER Dr. Sl oane, how are you?

DR. SLOANE: Welcone. | hope you're
wel | .

MR RYDER | am Thank you

Dr. Abraham how are you?

Il amBill Ryder. |1'mthe executive
director of the Professional Liability Foundati on.
This foundation is a state-w de organi zation, a
nmenber shi p organi zati on that includes Harvard Ri sk
Managenent, Coverys, Bay State, UMass. W have --
we provide insurance. Qur nenbers provide
I nsurance, nedical mal practice insurance, for the
vast majority of physicians in the state. W get
involved in | egislative, regulatory, and court
i ssues, so we do a lot of work on court cases.

" mgoing to raise a couple of
procedural issues that haven't been brought first,
and the first one is that what you are doing in the
proposed regulations is you are putting forward a
lot of things that will change the standard of
care, and there is definitely -- that may establish
per se negligence in sone areas such as inforned
consent. Because of that, we think there is --

there is a direct conflict of interest with one of
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your board nenbers in any participation what soever,
and we woul d ask for the recusal of Kathleen Meyer
on any involvenent in these regulations. W would
ask you to go back and | ook at any invol venent that

she's had in the devel opnent of these regul ati ons,

because -- and our witten testinony is nore
specific, but there are clear areas where -- where
people wll benefit. Her background as a nedi cal

mal practice lawer, is narried to a naned partner
in the | argest nedical malpractice firmin the
state, it's a clear conflict of interest and it's a
concern to the nmedical comunity and to -- a very
significant concern to the Foundati on.

The second procedural question is on
the governor's directive on review ng regul ati ons.
One of the things is a directive about how to
establ i sh appropri ate operational standards and
that you should al ways be very hesitant in any
regul ation that sets specific operational standards
for any industry. And | think that in the area of
i nfornmed consent, you're establishing very, very,
very detail ed operational standards, which is
i nconsi stent with what the governor has directed

and it's inconsistent wwth how the practice of

Jones & Fuller Reporting
617-451-8900 603-669-7922




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

Hearing

68

nmedi ci ne works in terns of how standards for care
evolve, so | think you should very nuch | ook at --
at elimnating that entire section on inforned
consent. Cearly, the Board has the ability inits
ot her paraneters when there's a conpl aint, where
there's an issue on informed consent, you have the
authority to go in and see whether that violation
was broad or sonething like that, but the specifics
here are a major issue.

The third is -- procedural question is
in your own statenent on the regul ations, you state
that the reduction or stabilization of the
frequency, anount, and cost of cl ains agai nst
physi cians and institutions is anong the goal s of
the |l egislature and of the goals in establishing
these relations -- regulations, and | think that
there is a couple of areas that -- where -- that
are inconsistent with that, that you would drive up
the cost of defense; you would drive up the cost of
cl ai nrs based on these.

A coupl e of things that have been
mentioned is the definition of a nedical
peer-review comrittee. Adverse events, again in

Section 3.01 on definitions, that would --
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potential harm and close calls as an adverse event,
potential harm you really don't want to hear
everyt hi ng about every potential harmthat ever
happened. You don't have the capacity to deal wth
t hose. So again, as was nentioned in previous
testinony, if you ask for sonething that's
extrenely broad, you put yourself at risk of being
arbitrary and capricious and okay, well, we're
going to get it fromthis person, but we're not
getting it fromthat one. So |I think the potenti al
harmin close calls, while it's a goal of the

pati ent safety novenment and it's certainly
sonething that's done in peer review, | don't think
the Board really wants to do that.

You al so add utilization review and
credentialing. Froma perspective of professional
liability, credentialing is an area where a | ot of
firmse are looking to go forward and i ncrease areas
of liability, increase the areas of clains,

I ncrease the success for plaintiffs in going at
credentialing issues. Also, you can go after the
institutions, and in sone instances, you are ¢oi ng
after nonprofit institutions which don't have a

cap, so credentialing is a big -- is a big ticket
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item so | think you should be very careful about
addi ng specific things about credentialing.

M5. G ORDANO Pardon ne for one
nonent. We're at five mnutes, so if you could
finalize your comments?

MR. RYDER Okay. Wll, I'll let you
read them

DR. SLOANE: No, you can give ne the --
gi ve anything that hasn't been nentioned to this
poi nt by soneone el se, pl ease.

MR- RYDER | think that when you're
| ooki ng, again, fromthe perspective of peer
review, you say may desi gnate peer review as
confidential. | think the Board shoul d be
supportive of peer review and you should say shal
designate it, and if there's a reason for it not to
be, | et people go.

Recor d- keepi ng requi renents, three
years to ten, again, froma liability perspective,
what's the -- the goal there? | think the inforned
consent issue, | go into sone detail on that, and
it's been nentioned by others, but you can't have a
situation where it's per se negligence that you

didn't list the cardi ol ogist as being involved in
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t he procedure when sonebody codes. You know, if
the cardiologist has to conme in, you know, that
can't be a violation per se, that you didn't |ist,
of inforned consent, because you didn't anticipate
t he necessity.

So | think the sterility one has been
menti oned as there's question about that. | think

questions on discipline, on nmal feasance, and on

renedi ati on of probation, again, | think that those
are -- have been nentioned, and negligence and the
ethi cal standards. So with that, |'m done.

DR. SLOANE: Thank you very nuch

MR. RYDER  You're wel cone.

DR. SLOANE: Anuj GCoel.

MR. GCEL: Thank you very nuch for the
opportunity to cone in and testify today. M nane
is Anuj Goel. I'mwth the Massachusetts Health
and Hospital Association. |'ve already submtted
detailed comments, so | just wanted to briefly
hi ghlight three major issues fromthe VHA
perspective that we would ask you to take serious
consi derati on of.

First and forenost in the regul ati ons,

really |l ooking at part three, the departnent -- or
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the Board is really starting to develop a
br oad- based set of terns, adverse event,
close call, serious injury, which are very vague
and very general, and we're very concerned by the
fact that how vague and general it is, you're going
to have a plethora, an increased nunber of
reporting, inappropriate reporting.

And |'m sure the DPH General Counsel
w || be shocked to hear nme praise the departnent,
but they have actually devel oped very specific
clinical standards and operational guidelines that
hel p i n understandi ng when reporting is appropri ate
and not appropriate, and it's sonething we woul d
ask the Board to consi der.

Secondly is in the term of
tel enedicine. As you' ve heard, while we do
appreciate the fact that you' ve added a provision
related to tel enedicine, the big problemhere is
you only limt it to the area that tel emedicine
uses between hospitals and nursing hones. As we've
been | ooking at the area of tel enedicine and the
advance of this technology, it could really expand
t he access to care, behavioral health services and

others in the community in other |ocations, and as
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the Board has developed, it is so limting that we
ask you to consider the | onger, broader | anguage
that we are proposing in our comment letter to
ensure full access of this planned-for technol ogy.

Last, but not least, is 3.10, the
i nformed consent requirenents. You've heard a | ot
of comments back and forth today about the problens
in 3.10. Really, froma perspective, a provider
perspective, this is totally in contradiction to
t he governor's regula-- or executive order. The
amount of tinme, effort, resources that that one
provision is going to require, detailed patient
consent for every single procedure, really goes
agai nst that broad perspective.

What we woul d ask the Board to consi der
is to revoke or renove 3.10, pull together a
st akehol der group. W understand the goals and the
I nportance of having the inforned consent process,
but pull a stakehol der group to sit down and sift
t hrough how we can devel op nore appropri ate
i nformed consent requirenents that fit the broader
perspective of what the Board regul ates and
monitors. As devel oped right now, the daunting

process that it would require will delay nedical
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care throughout the state, so we would ask you to
take that into consideration as well.

So those are the three major
hi ghlights. There's obviously a ot nore detail in
our comrent letter, but we appreciate the
opportunity to cone here and testify, and thank you
very nmnuch.

DR. SLOANE: Thank you very nuch

El I en Cohen.

MR, HYAMS: OCh, she was part of the
panel al so.

DR. SLOANE: Oh, yeah. Jordan Maynard.
Oh, doesn't want to. Maureen Connelly.

MS. CONNELLY: Thank you.

DR SLOANE: Wl cone.

MS. CONNELLY: M nanme i s Maureen
Connelly. I'mfrom Wnt hrop, Massachusetts, and |
ama private citizen. | have been a nurse for
40 years and a health care consuner. | am here
today to voice ny support for the anmendnments as --
specifically as they relate to i nformed consent.

| consider infornmed consent a
fundanmental principle of health care. The first

time that | heard sone surgeons were scheduling two

Jones & Fuller Reporting
617-451-8900 603-669-7922




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

Hearing

75

or nore procedures sinultaneously w thout patients
being aware, | dismssed it as a runor. After
finding out nore through an article in The G obe, |
could no longer ignore this fact.

I ncl uded in the Massachusetts Bill of
Rights is the right to receive tinely, conplete,
and accurate information. Know the nanes and
specialty of those providing care. These rights
can only be achieved when a patient is fully
informed. Omtting inportant information such as
who their physician extenders are, their |evel of
training, and the role they wll play during the
procedure is not truthful and jeopardizes the
rel ati onship between patients and all health care
pr ovi ders.

Equally inportant for conplete and
accurate patient records is having witten
docunentation of the attendi ng physician's presence
or absence during the procedure, intervention, or
treatnent. Providing truthful and conpl ete
information lies at the core of being an ethical
and noral caregiver.

As a health care provider for nore than

40 years, | do not see those proposed anendnents as
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adversarial or cunbersone. | see the anendnents
for informed consent as an inportant tool in
strengt heni ng the patient/physician rel ati onshi p,
i mproving health literacy, and acknow edgi ng the
pati ent as an equal partner in his or her health
care team | applaud the Massachusetts Board of
Regi stration in Medicine for recognizing the need
to strengthen accountability to the patient and
proposi ng the anmendnents to the Patient Care
Assessnent Program | trust these changes w ||
produce a nore deliberate decision-naking process.
Thank you.

DR. SLOANE: Thank you very nuch. W
have one nore, and before -- we have Scott Liebert
before. Please cone join us, Scott. Wl cone.

MR LI EBERT: Thank you.

DR SLOANE: Before Scott -- in case
anyone is going to | eave, just please nake sure
everything we've heard, you can submt witten
statenents, so that we have them kay.

MR LI EBERT: Thank you very nuch. |
was supposed to --

DR SLOANE: Wl cone.

MR. LIEBERT: -- be a part of the panel
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earlier and couldn't make it at that tine, so thank
you for giving ne an opportunity now.

Virtually everything that | was going
to say with regard to the proposal to add probation
as a basis for discipline has been said and said in
a nore articulate and conpl ete manner than |I coul d
and by people who deal with that issue, obviously,
at the hospital, the teaching hospital | evel

Wiat 1'd like to do, then, is offer you
alittle bit nore of a personal statenent in
response to the proposal to add additi onal
authority and basis for reporting and offer sone
suggestions, if | may.

Let me start with just a little bit of
an introduction, and | hope that it's rel evant
here. |'ve been an attorney for al nost 34 years,
and the majority of ny work over the past 25 years
has been with this Board. | was the chief of
litigation here for three years, and in the years
since, |'ve been in private practice, and ny
practi ce has probably been about 90 percent working
wth doctors and with this Board. | think that ny
nane is on nore pleadings before this Board and

consent orders than any other attorney. Paul G rel
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m ght be in the same ballpark, but | think there's
a lot of doctors that |I've represented and a | ot of
work that |'ve done over the years with this Board.
To the extent that | |eave a legacy in
my legal work, nmy legacy is really tied to this
Board. | care very nuch about the work that the
Board does and | care about the relationship that I
have wth the Board, with the board nenbers, and
with the board staff. It's -- this work has been
the basis for ny professional relationships, with
nmy col |l eagues in practice, both the defense bar and
the many tal ented and very hardworking staff at the
Board. My wife is a health care attorney and | net
her doing this work. | tell you this to provide
sone context for the comments that follow regarding
t he proposed changes to the Board's regul ati ons.
The Board in its functioning and in its
ability to ensure quality of nmedicine for all of us
has to be able to operate in a way in which there
is an orderly flow, there is an efficient fl ow of
what cones in, how you handle it, and how you
resolve it. | have becone and ny col | eagues have
becone i ncreasingly concerned about the chall enges

that the Board faces in doing that, the anount of
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wor k that you have comng in, and that was one of
the main reactions that | had when | saw that you
wer e | ooki ng, as a nunber of speakers had

menti oned, to add potentially significantly to the
reports comng in and the work that you have to do.

First and broadly, |I'm concerned about
the Board expanding its workload when there is such
a challenge on the part of the board nenbers and
t he board staff to be able to stay up with the
wor kl oad t hat exi sts now.

| last testified before this Board
regardi ng proposed regul atory revisions in 2008,
and at that tinme, the Board was al so seeking to
broaden its authority and the basis for inposing
di scipline. Sonme of the same changes that were
proposed then are proposed now.

There was al so then a very significant
push-back by the nmedical conmmunity and -- with
regard to those proposed changes, and wth regard
to the disciplinary regul ati ons, those regul ati ons
ended up being withdrawn. They were not enacted.
| don't know how nuch of that history may have been
| ost since 2008 in terns of people not having that

per spective when considering sone of the changes
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Nnow.

My opi nion and that of nmnany of ny
coll eagues is that this Board has noved in the
direction over the past five years where it has
beconme overextended in its ability to performits
essential functions in a tinely manner, in a
reasonabl e manner, and in too nmany instances, in a
manner that ends up feeling disrespectful to the
doctors that cone before it. | know very well that
that is not what this Board intends, that not one
board nmenber intends a doctor to wal k away from
here feeling that they have not been treated
respectfully, but unfortunately, inevitably, |
t hi nk some of the burden of the work ends up
resulting in that.

Over the last five years, the function
of the agency has been seriously inpaired by the
inability to have consistent senior staff, and I
think that that's then put nuch greater pressure on
t he board nenbers.

MR ZACHOS: Attorney Liebert --

MR LI EBERT: Yes?

MR ZACHOS: -- can you limt your

di scussions relevant to the regulations that are
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bef ore us?

MR, LIEBERT: M intent is that they
are specifically with regard to the proposal to add
bases for additional reporting to this Board.

MR ZACHOS: | just didn't understand
t he nexus to senior staff.

MR LIEBERT: That is the nexus.

It has becone routine for doctors and
their counsel, if they have them to wait three,
four, five hours when they cone in for a board
neeti ng before they can be heard. Nobody is happy
about that. | know that it puts a burden on the
board nenbers, but it creates a situation where by
the time sonebody cones in before the Board and in
the events that follow, there is a tension there
that wasn't intended, but works, again, counter to
t he m ssion of this Board.

Before the Board adopts new
regul ations, to just give you a specific exanple,
the Board needs to follow through on the prom se
t hat was nmade on April 30th of 2014, when the 1994
Physi ci an Heal th and Conpli ance Policy was
resci nded. The prom se was that it would be

replaced with a better policy with regard to
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dealing with physician health matters.

M5. G ORDANO Pardon nme for one
monent. |I'msorry. W're at five mnutes.

MR LIEBERT: Al right. If I my
finish very quickly?

DR. SLOANE: Could you keep it to
sonet hi ng, you know, specifically to the regs,
pl ease, and specifically how you would like us to
change them pl ease?

MR LIEBERT: Yes. Let ne finish by
maki ng a suggestion, and that suggestion is that in
ternms of nmoving forward for this Board, this Board
acconplishing its goal of protecting the public,
whi ch | hope the board nenbers know everybody in
this roomis equally commtted to, that the Board
woul d establish sone policy, which has al ready been
suggested by sone of the other parties, for sone
ongoi ng di al og, for sone ongoi ng conversati on.
There's an enor nous anpbunt of expertise in this
roomon the part of the interested parties wth
what the Board does, and that added expertise, that
experi ence could be an enornous benefit to the
Board acconplishing its goal of protecting the

publi c.
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MR. ZACHOS: Thank you.

MR. LI EBERT: Thank you very nuch

DR, SLOANE: Thank you,

Attorney Liebert. Thank you very nuch.

MR LIEBERT: | appreciate the
opportunity.

DR. SLOANE: Thank you very nuch. 1Is
t here anyone else? |s there anyone el se here who
woul d like to give oral testinony who has not given
the oral testinony? | think we're -- oh, I'm
sorry. Thank you.

First of all, I would like to thank
everyone for taking the tinme to cone here from
their day, to submt witten comments, to give
their opinions that will help us as we try to nake
t hese regul ati ons the best that they can be to
protect the public and support the physicians.
amvery grateful for that.

We encourage, again, the submt -- the
witten comment, too. And it wll be posted on our
website, correct?

M5. PREBENSEN:  Yes.

DR SLOANE: And the witten period
wll be over Friday, March 3rd, at 5:00 p.m |
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ALL: Thank you.

DR SLOANE: And we are adjourned.

(O f the record.)
(Wher eupon the proceedi ngs were

adjourned at 5:41 p.m)
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