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Title and Applicability of 801 CMR 1.00

The Massachusetts Commission Against Discrimind&ales of Procedure may be known and cited as
804 CMR 1.00.

804 CMR 1.00 govern the procedure and practice beforeM#ssachusetts Commission Against
Discrimination in all matters arising out of M.G.L. c.1Band c. 272, § 98. They shall apply to M.G.L. c.
151C where not inconsistent with the provisions of M.G.L1%1C. They are intended to interpret the
provisions of the Administrative Procedure Act, (M.G.L.30A) and supersede all existing rules and
regulations heretofore applicable to procedure and practioechise Commission. 804 CMR 1.00 shall be
construed to secure the just, speedy and fair determinatevenf matter.

The Commission, through its individual Commissionierthe interests of justice and after due notice to
parties, may relax the application of 804 CMR 1.00 in a paati@dse. In any situation in which 804 CMR
1.00 do not specifically apply, the Commission or any of ittdividual Commissioners may exercise
discretion so as to achieve a just, speedy and fair detiamrof the issue.

Amendment of 804 CMR 1.00 may be made at any time by the Csiomisiny amendment shall become
effective upon filing with the Office of the SecretafyState.

1.02: Statement of Purpose

The Massachusetts Commission Against Discriminatiananeated by act of the General Court, and upon
the request of the Governor's Committee to Recommend Braployment Practice Legislation. The
Committee, in making its report to the legislature, terrihat the existence of the Commission would "call
public attention to the existence of a condition so gravedpaning that the Legislature has deemed it
necessary to denounce it and to adopt a definite policy dicateon of a hideous evil which must be
extirpated from our soil forever." We reaffirm our coitment to this goal.
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1.02:

804 CMR: MASSACHUSETTS COMMISSION AGAINST DISCRIMINATN

continued

The Commission's task is to work for the public good iwhiekting and preventing discrimination
and to educate the citizens of the Commonwealth with regartheio rights and duties under the
Commonwealth's anti-discrimination statutes. It is then@ésion's responsibility to enforce Massachusetts'
anti-discrimination laws, in order to protect, preservel anhance the civil rights of its citizens. M.G.L. c.
151B preserves the civil and criminal remedies of a perdwm has filed a complaint under the law against
discrimination, and M.G.L. c. 151B, § 9 authorizes suits imtcin order to free the Commission to work for
the remedy best designed to eliminate and prevent disationin

The Commission further recognizes the importance to the pgiid of maintaining access to its
proceedings for low-income complainants who cannot affordtéor private counsel. In cases where a low-
income complainant is proceedirgo se, the Commission will ensure that the complainant has an
opportunity to have his or her complaint investigated asolved in Commission proceedings.

1.03: Quorum of the Commission

(1) Proceedings Under M.G.L. c. 151B, 8I5 all matters involving the administration of complaifited
pursuant to M.G.L. c. 151B, and unless otherwise specificatked in 804 CMR 1.00 et seg., one
Commissioner may act for the Massachusetts Commissiamgtdiscrimination.

(2) Full Commission ReviewFor purposes of Full Commission Review pursuant to 804 CNIRd) or 804
CMR 1.23, a quorum of the Commission, consisting of twitssofniembers, may act on its behalf, unless the
Commission is comprised of less than three members, tee Commissioner may comprise the Full
Commission for purposes of 804 CMR 1.05(5)(a) or 804 CMR 1.23

(3) Business of the Commissiofror purposes of conducting all other business of the Cssioni not
included within 804 CMR 1.03(1), or (2), a quorum of the Comimnssconsisting of two of its members,
may act on its behalf.

1.04: Public Information

(1) Request for Review. Except as otherwise provideligRegulation, the record in every charge pending
before the Commission shall be confidential and exempt fro&IMc. 66 and 66A pursuant to M.G.L. c. 4,
§ 7 (26)(f). The parties to such a charge shall be allowedsaco the record upon making suitable
arrangements at any time after investigative disposgiosuant to 804 CMR 1.15.

(2) Hearing Records. The official record in every conmildieard by the Commission, as defined in 804
CMR 1.21(9), except such evidence as is placed under [wvetectler by the Commission or processed as a
pseudonym complaint pursuant to 804 CMR 1.10(5)(d), shall biabieafor public inspection upon making
appropriate arrangements with the Clerk of the Commisatamy time after Certification to Public Hearing.
The parties shall have access to the entire officiardecinless otherwise ordered.

(3) Privileged Information. Information protected by the ragty-work product doctrine, attorney-client

privilege, and deliberative process privilege, as welhay other information exempt from the definition of
public information at M.G.L. c. 4, § 7(26) shall not be reéghby the Commission pursuant to 804 CMR
1.00.

(4) Public Information. Except as may be placed under protectider by the Commission or processed as a
pseudonym complaint pursuant to 804 CMR 1.10(5)(d), the chargenablainant and the investigative
determination pursuant to 804 CMR 1.15 in any matter shaNdihble for public inspection upon making
appropriate arrangements with the Commission.
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804 CMR: MASSACHUSETTS COMMISSION AGAINST DISCRIMINATN

1.05: Motions

(1) Generally Applications to the Investigating Commissioner. Hearingh@issioner or Hearing Officer for
an order shall be made in writing, shall state with partitylthe grounds therefor, shall set forth the relief
and order sought, and shall include a proposed order.

(2) Mations at Public HearindMotions made during the public hearing may be stated aralthe record.
The Hearing Commissioner or Hearing Officer may requiet @r written supplementation as he/she deems
appropriate or necessary.

(3) Submission of Motion and Opposition to Motiofhe provisions of 804 CMR 1.05 shall apply to all
matters where all parties are represented by counsel, imglbdt not limited to matters where Commission
Counsel is assigned to assist an otherwise pro se Complaiharprovisions of 804 CMR 1.05 shall apply
to all other matters inasmuch as it is practicable.

(a) Submission of MotianThe moving party shall serve with the motion a stateroErg¢asons,
including supporting authorities, why the motion should be graifiteel statement of reasons may
be included in the motion itself or may be contained in a sepdogument. Affidavits and other
documents setting forth or evidencing facts on which the matibased shall be served with the
motion. A proposed order shall be served with the motion.

(b) Submission of Opposition to Motio®\ party opposing a motion may serve an opposition
within 14 days, or such additional time as is allowed by ther@issioner. With the opposition, the
party may serve a statement of reasons, with supportingraietovhy the motion should not be
allowed. Affidavits and other documents setting forth odewncing facts on which the opposition
is based shall be served with the opposition. A proposeat oray be served with the motion.

(c) Submission of Replies and Sur-repliEsllowing the receipt of the opposition(s) brief, fifya
any party may serve a reply within seven days, followihickvany party may serve a sur-reply
within three days.

(d) Procedure for Filing and Serving Motior®e moving party shall serve a copy of the motion
and the other documents specified in 804 CMR 1.05(3)(a) and 864 LC05(3)(c) on every other
party, including but not limited to Commission Counsel, wt@mmission Counsel has appeared
on a particular matter. Every opposing party shall senth@moving party an original and a copy,
and on every other party a copy, of the opposition and other @otsrapecified in 804 CMR
1.05(3)(b) and, if necessary, 3(c). Service shall bdenwithin the time permitted by 804 CMR
1.05(3)(b) and 3(c). Upon receipt of the opposition and accompadyogments, if any, the
moving party shall physically attach the original of the gijmmn and associated documents to the
original motion and associated documents and shall prompéywiith the Commission the
combined documents and a separate document listing the tidacbf paper in the combined
documents. If the moving party does not receive an opposititinvthree business days after
expiration of the time permitted for service of oppositiadhen the moving party shall file with the
Commission the motion and other documents initially serveith@mther parties with an affidavit
reciting compliance with 804 CMR 1.05(3) and receipt of no opiposin a timely fashion. The
moving party shall give prompt notice of the filing of the imotto all other parties by serving a
notice of filing accompanied by a copy of the document lidtieditle of each paper filed.

(e) Sanction for Noncompliancénless the parties have complied with the requiremen894f
CMR 1.05(3), the Commission need not act on any motion wher@arties are represented by
Counsel.

(f) Motion Conferencedn the event that the Commission believes that a confereneeessary or
helpful to a disposition of a motion, the Commission witler the parties to attend a conference on
the motion.

(g) Certificates of ServiceThe last page of every paper served in accordance ®#hC8/R
1.05(3) shall contain a brief statement showing the datehichvand the manner in which service
of the paper was made on each other party. The statemagriie in the following form:

| hereby certify that a true copy of the above document was served upon (each party
appearing pro se and) the attorney of record for each (other) party (and Commission
Counsdl) by mail (by hand) on (date). (Sgnature).
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804 CMR: MASSACHUSETTS COMMISSION AGAINST DISCRIMINATN

1.05: continued

(h) Motions on Discovery Dispue Prior to filing any discovery motion, including any motfor
sanctions or for a protective order, counsel for eacthefparties shall confer in good faith to
narrow the areas of disagreement to the greatesbpmssient. It shall be the responsibility of the
moving party to arrange for the conference. Conferences megriaicted over the telephone or
other electronic device. All such motions shall contaicettificate stating that the conference
required by 804 CMR 1.00 was held, together with the date andofiie= conference and the
names of all participating persons. Motions unaccompanied by crtificate may be denied
without prejudice to renew when accompanied by the requindificate.

(4) Filing.
(a) Motions Prior to Investigative Disposition Pursuar{@d CMR 1.15Motions seeking an order
from an Investigating Commissioner prior to the issuafcan investigative disposition shall be
filed with the Commission investigator assigned tortiadter.
(b) Motions Prior to Certification to Public Hearing anduance of Commission Complaint
Pursuant to 804 CMR 1.2(Motions seeking an order from an Investigating Commonesi
following the issuance of probable cause pursuant to 804 CM&7)(a), and prior to the
Certification Conference as defined by 804 CMR 1.20(1), dkelfiled with the Clerk of the
Commission, in Boston, or with the Assistant Clerk miigfield.
(c) Moations Regarding Jurisdiction and Certificatickny motion seeking relief related to the
jurisdiction of the Commission, or to the Commission Coimpland Order on Certification to
Public Hearing, must be filed as described in 804 CMR 1.05(@)obJnless the moving party has
complied with the provisions of this paragraph, the Cassinn need not act on said motion, where
moving party is represented by counsel.
(d) Motions After Certification to Public Hearing Pursuam804 CMR 1.20Motions seeking an
Order from a Hearing Commissioner or Hearing Officdliofaeing Certification to Public Hearing
and issuance of Commission Complaint, and not within the giomé of 804 CMR 1.05(4)(c),
shall be filed with the Hearing Commissioner or Hearindic®f, through the Clerk of the
Commission, in Boston, or the Assistant Clerk, ini@gield.

(5) Appeal of Order Granting or Denying a Motion
(a) Full Commission AppealThe Full Commission will not entertain an interlocytappeal of a
ruling on a motion, except rulings made by a Hearing QOfficea Hearing Commissioner related to
the jurisdiction of the Commission or to the Order on i@eation to Public Hearing. Requests for
relief from the Full Commission pursuant to this provisghall be filed with the Clerk of the
Commission, in Boston.
(b) Request that a Commissioner Reconsider an Ohdeihe absence of a showing that new
evidence exists, requests that an investigating Commissioearing Commissioner or hearing
officer reconsider his/her order on motion, will benidel. 804 CMR 1.05(5) shall not limit the
parties' ability to request review by the Full Commissmmsuant to 804 CMR 1.05(5)(a) or 804
CMR 1.23(1), or the ability of the Commission to revigecisions pursuant to 804 CMR 1.23(2).

1.06: Requests for Translation Services

(1) Appointment of Translation Services for Deaf, HardHgfaring, Speech-Impaired or Non-English
Speaking PersondVhen any person who is deaf, hard-of-hearing, speech impairethnnot speak or
understand the English language, is involved in any proceeding liboCommission, the person is entitled
to have translation services present.
(a) In order to obtain the services of a Commission-apgmitranslator, a party may notify the
Commission upon the filing of the complaint, or more than 38 é&fore the date the translator
will be needed.
(b) If the parties are given less than 30 days notice af@pding, and require translation services,
the party(ies) requiring translation services shall palie Commission within three days of their
receipt of notice of the proceeding.
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1.06:

804 CMR: MASSACHUSETTS COMMISSION AGAINST DISCRIMINATN

continued

(c) If the party(ies) to proceedings pursuant to 804 CMR 1.1804rCMR 1.12 (Commission
Initiated Proceedings and Emergency Proceedings) requirdatiamsservices, the party(ies)
requiring such services shall notify the Commission of thezl véithin 48 hours of service of the

Complaint.

(2) If a party requests a translator pursuant to 804 CMR 1),08(e Commission shall arrange for the
services of such translator and shall notify the parti¢heofdentity of the translator. The Commission may
compensate the translator where necessary.

(3) The Commission may Order any party failing to appdar afrequest for translation services to pay the
costs of unutilized translator(s).

1.07: Time

(1) Computationin computing any period of time prescribed or allowed by 80/RAMO or by Order of
the Commission, the day of the act, event, or default whéch the designated period of time begins to run
shall not be included. The last day of the period so commhall be included, unless it is a Saturday,
Sunday, or a legal holiday, in which event the period rurise@nd of the next day which is not a Saturday,
a Sunday, or a legal holiday. When the period of time phestror allowed is less than seven days,
intermediate Saturdays, Sundays, and legal holidays shedcheded from the computation. As used in 804
CMR 1.07(1), "legal holiday" includes those days specified B$.M c. 4, § 7 and any other day appointed
as a holiday by the President or the Congress of the dUiitates, or designated by the Laws of
Massachusetts.

(2) EnlargementWhen by 804 CMR 1.00 or by a notice given thereunder or by areules of the
Commission, an act is required or allowed to be donewitloin a specified time, the Commission for cause

shown may at any time in its discretion:

(a) With or without motion or notice, order the period eygal if request therefor is made before
the expiration of the period originally prescribed or agmoked by a previous order, or,

(b) Upon motion made after the expiration of the specifiedbggrermit the act to be done where
the failure to act was the result of excusable neglect.

1.08: Service

(1) Service of Notices of Public Hearing, and of Defawdttihg, and Decisions of the Single Commissioner
and of the Full Commission pursuant to 804 CMR 1.21(18), 804 CM&1)(h), and 804 CMR 1.23(2)
shall be by certified mail, return receipt requested.

(2) Service of papers pursuant to 804 CMR 1.11 and 1.12 shah, sgeeified therein, be via delivery in
hand.

(3) Service of all other papers and motions shall be by parservice or by ordinary first class mail;
provided, however, that subpoenas shall be served in the maavidedrin 804 CMR 1.14(1).

1.09: Parties

(1) Intervention Any person or organization not originally a party in acpegling may intervene in the
proceeding if in the judgment of the Investigating Commissi@ueh action will assist in the orderly
disposition or presentation of the case and if such persogamination asserts a claim or defense which has
common questions of law or fact with the main proceeding.

(2) Substitution of Partiehe Investigating Commissioner, upon his/her own motiarpon motion of any
party, may at any time during any proceeding or investigati@ke such substitution, joinder, or amendment
of parties as justice or convenience may require. Aligsaghall be notified of any amendment following
804 CMR 1.10(6)(b).
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1.09:

804 CMR: MASSACHUSETTS COMMISSION AGAINST DISCRIMINATN

continued

(3)_ConsolidationThe Investigating Commissioner, upon his/her own motiarpon motion of a party, may
order proceedings involving a common question of law or facbe consolidated for investigation,
conciliation or hearing on any or all of the matterisgue in such proceedings.

(4) Class Action

(a) The Investigating Commissioner may grant permissiom fcase to proceed as a class action
before or during investigation if the following prerequisies met:

1. The class is so numerous that joinder of all membargpiscticable;

2. There are questions of law or fact common to the class;

3. The claims or defenses of the representative pastie typical of the claims or

defenses of the class;

4. The representative parties will fairly and adequately grdke interests of the class;

and

5. The public interest is served by a class proceeding.
(b) A complaint may proceed as a class action after then@gsion's receipt of Respondent's
answer pursuant to 804 CMR 1.10(8) only upon the written Oudfethe Investigating
Commissioner.
(c) A complaint may be maintained as a class actionpaibfic hearing if the prerequisites of 804
CMR 1.09(4)(a) and 1.09(4)(b) have been met. Respondenttmadignge the class nature of the
complaint before certification of the case to public heathmgugh a motion submitted to the
Investigating Commissioner for a hearing concerning thielitsalof the class; at said hearing the
Respondent shall have the burden of showing a preponderaree efilence, that the proposed
class fails to satisfy the requirements of 804 CMR #4.)(8j].
(d) The Investigating Commissioner may require such iryegstn and impose such terms as shall
fairly and adequately protect the interests of the classtmse behalf the complaint is brought or
defended. She or he shall order that notice be given to unr@etigdners in the most effective,
practicable manner of the pendency of the complaint, of a pdEeiement, of entry of an
Order, or of any other proceedings in the complaint includotge to the absent persons that they
may appear and present claims and defenses if they se.d&bienever the representative appears
to the Investigating Commissioner inadequate to fairlygutathe interests of absent parties who
may be bound by the Order, the Commissioner may at any tioret@rentry of an Order amend
the complaint, eliminating therefrom all reference to esentation of absent persons and the
Commissioner shall enter its Order in such form as tataffely the parties to the action and those
adequately represented.

(5) Representation by Counsel

(a) The case in support of the complaint shall be presepfedelthe Commission by one of its
attorneys or agents, or, at the discretion of the Cosiams by an attorney retained by the
complainant.
1. An attorney may, without leave of the Commission, wihdfrom a matter by filing
written notice of withdrawal, together with proof of seevion his client and all other
parties, provided that:
a. such notice is accompanied by the appearance of successsel, or;
b. the matter has not yet been Certified for Public Hearimgupat to 804
CMR 1.20.
2. Under all circumstances not within the provisions of 8#RCL.09(5)(a)1., leave of
the General Counsel must be obtained. In making such determintdtéorGeneral
Counsel shall consider, among other factors, whether repeéisa is in a pro bono
capacity, or by a non-profit corporation.
(b) The determination as to whether or not to assign Cesioni counsel in a matter before the
Commission shall be made at the discretion of the Ge@eraisel based upon:
1. The extent of a diligent and reasonable search for priocatesel conducted by the
complainant, and,
2. the public interest in Commission counsel representatioa particular matter,
including consideration of complainant's ability to pay farresel.
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1.09:

804 CMR: MASSACHUSETTS COMMISSION AGAINST DISCRIMINATN

continued

Representation by counsel of the case in support of the complanatters before the Commission is at the
discretion and authority of the General Counsel. In caseswihercomplainant has retained private counsel,
the General Counsel may appoint Commission counsel to remalned in the proceedings for purposes of
representing the Commonwealth's interest in assuring tloeeepaand procedures of M.G.L. c. 151B and 804
CMR 1.00 are protected, or, may allow private counselldo act as an agent of the Commission for
purposes of presentation of the complaint at public hearingigiion of private counsel as agent of the
Commission shall be made in writing by the General CoungbedEommission.

(c) Complainant's counsel, upon motion in writing, in the saerdtion of the General Counsel and provided
that the General Counsel has determined that the inteféStsnplainant and of the Commission are without
conflict, may be designated the agent of the Commissiopuigoses of enforcement of a pre-determination
settlement, consent order, or final order of the Comuomsdbesignation of private counsel as agent of the
Commission shall be made in writing or by the General Cowfisee Commission.

(d) Every pleading of a party represented by an attorneltshalgned in his individual name by at least one
attorney of record in the attorney's name, whose addredsbghatated. The signature of an attorney
constitutes a certificate by the signer that the signerdaabthe pleading, motion, or other paper; that to the
best of the signer's knowledge, information, and belief fdrafeer reasonable inquiry it is well grounded in
fact and is warranted by existing law or a good faith argurieerihe extension, modification, or reversal of
existing law, and that it is not interposed for any impropepgae, such as to harass or to cause unnecessary
delay or needless increase in the cost of litigation. Wheparty is represented by counsel, if a pleading,
motion, or other paper is not signed, it shall be strickdesant is signed promptly after the omission is
called to the attention of the pleader or movant. If adiheg motion, or other paper is signed in violation of
804 CMR 1.00, the Commission, through its individual commigs®& upon motion or its own initiative,
shall impose upon the person who signed it, a represented @aligth, appropriate sanction, which may
include an order to pay to the other party or parties o€tmamission, the amount of reasonable expenses
incurred because of the filing of the pleading, motion tlerpaper, including a reasonable attorney's fee.

1.10: Complaint

(1) Who May File The following persons (hereinafter referred to as theplaimant(s)) may file a complaint
with the Commission alleging violation(s) of M.G.L. 272, § 98; and/or M.G.L. c. 151B and M.G.L. c.
151C:

(a) Any person claiming to be aggrieved by the alleged tidol@), including but not limited to,
any individual;

(b) The duly authorized representative of any person, whortuevf infancy or incompetency, is
unable to file a complaint, but who claims to be aggmehy the alleged violation(s);

(c) An organization, whether or not incorporated, whose paspiveludes the elimination of the
unlawful practice(s) which is the subject of the complami whose members, or some of them,
claim to be aggrieved;

(d) The Attorney General or his/her authorized reptases.

In addition to the foregoing, a Commissioner may, upon tt@mmendation of the General Counsel initiate
a complaint in the name of the Commission whenevertalkaeason to believe that any person has been or
is engaged in practices which are unlawful under one oe wfche provisions set forth supra.

Commission-initiated complaints shall be processed undgartvesions of 804 CMR 1.11, unless, by Order
of the Investigating Commissioner, such complaint iS@gbrocessing under other provisions of 804 CMR
1.00.
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804 CMR: MASSACHUSETTS COMMISSION AGAINST DISCRIMINATN

continued

(2) Manner, Time and Place of Filinghe complaint may be filed by the complainant, personalfirough
his/her authorized representative by delivering it persprallby U.S. Mail to any of the Commission's
offices at any time within 300 days after the alleged ufleeonduct; provided, however, that the 300 day
requirement shall not be a bar to filing in those instandesre facts are alleged which indicate that the
unlawful conduct complained of is of a continuing nature, or wherupgntgo an employment contract, an
aggrieved person enters into grievance proceedings cangeha alleged discriminatory act(s) within 300
days of the conduct complained of and subsequently files a @wmrnpithin 300 days of the outcome of such
proceeding(s).

Provided, likewise, that the 300 day requirement shall notlae # filing in those instances when, pursuant
to 804 CMR 1.10(3)(b), an aggrieved person enters into annagnédo voluntarily mediate the alleged

discriminatory acts within 300 days of the conduct complainethdfsubsequently files a formal complaint
within 21 days of the conclusion of such proceedings.

(3)_Submission to Mediation

(a) When, within 300 days of the conduct complained of, pag@®sented by counsel enter into
an agreement to toll the statute of limitations for psggoof mediating the dispute, such agreement
shall only be honored by the Commission when the procedures @N41.10(3) are followed.
Unless the parties fully comply with the provisions of 804 CMEO(3), the Commission will not
honor any private agreements that purport to have the puopestect of extending or tolling the
statute of limitations. Arbitration shall not be availatliéhe parties prior to the filing of a verified
complaint with the Commission.

(b) Whenever the parties seek to toll the statute afdifons pursuant to 804 CMR 1.10(3), the
agreement to do so must be in writing, and signed by allepaatid the mediator. The mediator
shall record the date any such agreement is received.

(c) When it appears that the parties are unable to mediatedispute, the mediator shall
immediately report, in writing, that proceedings pursua@0 CMR 1.10(3) have concluded.

(d) The date of the agreement, as referenced in 804 CMR (H)0@&hall be considered by the
Commission to be the date of filing of the complaint, purstaril.G.L. c. 151B § 5, if the
complaint, as defined in 804 CMR 1.10, is filed within 21 dafyshe report referenced in 804
CMR 1.10(3)(c).

(e) The Commission does not, by virtue of this proceduaéye its rights under 804 CMR 1.13(4).

(4) Form The complaint shall be in writing, and shall be signed amifiec by the Complainant.
Verification for the purposes of 804 CMR 1.10(4) consists of:

(a) A signed statement, under the pains and penaltiesjofypdry the Complainant that he/she has
read the complaint and that the allegations contained thareirtrue to the best of his/her
knowledge; or

(b) A jurat signed under pains and penalties of perjury by tiepGanant, class representative or
person authorized by an organization to file a complaint.

(5)_Content The complaint shall contain:

(a) the date(s) on which the unlawful discriminatory actaiwed; or, where the acts are of a
continuing nature, the period of time during which acts occurred;

(b) a concise statement of the alleged discriminatds; ac

(c) if appropriate, a statement indicating that the comiptanstitutes a class action as provided in
804 CMR 1.09(4);

(d) appropriate identification of the Complainant(s) and esqn(s) alleged to have committed
unlawful discriminatory acts (hereinafter referred tates Respondent(s)), unless proceeding by
use of pseudonym, pursuant to 804 CMR 1.10(5)(d);
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804 CMR: MASSACHUSETTS COMMISSION AGAINST DISCRIMINATN

1.10: continued

Use of pseudonym
1. The Investigating Commissioner, upon the recommendatiomeofGeneral Counsel, may

determine that the public interest requires allowing onemore parties proceed before the
Commission under a pseudonym. The authority to act under thigsiproshall not impact or
impinge upon the Commission's ability to issue protectiders.

2. Upon the Commissioner's determination that a pseudomyracessary, the Commission shall
take two complaints with the same docket number. Thewifsinclude the full name and address
of the complainant or reference to another individual and natl be disclosed, except in strict
accordance with M.G.L. c. 66 and 66A. The second complaint wilidmical to the first, except
that a pseudonym will be substituted for the name of the ednapit or other individual and the
address, if any, will be that of the Commission's offfaestigating the complaint or the address of
an attorney or other representative designated by the ammapl or other individual. Any
complaint under this provision will be drafted to avoid rémgathe name or identity of the
complainant or other individual to the greatest extensiples The filing of a complaint shall not
be deemed to constitute a waiver of any confidentiality signanted by law, and the Commission
shall take all reasonable steps to protect the iderftiguch persons from unlawful disclosure,
including but not limited to prosecution pursuant to M.G.11%1B, § 8.

3. The Commission shall serve a copy of the pseudonym compl&pared under 804 CMR
1.10(5)(d)2., upon any respondent named therein. Any servicpsgulonym complaint shall be
accompanied by a notice informing the respondent that, upon refiglhe complaint, if the
respondent is unable to identify with sufficient assuranceidéetity of the person filing the
complaint or the person on whose behalf the complaint ig, fitee respondent shall notify the
Commission in writing within ten days of the date the compla served. Such ten-day period
may be extended for good cause shown. Unless the respondent prastide in accordance with
this section, the Commission shall presume that the psgodoomplaint adequately apprises the
respondent of the particulars of the alleged discriminataagtice, including the identity of the
person filing the complaint or on whose behalf the compisifited. The respondent’s notice shalll
also designate a person upon whom the Commission shall seopy af the first complaint and
other papers concerned with the Commission's investigatiod, shall further contain an
acknowledgment that any information provided by the Commissiathar person will be kept
strictly confidential and shall not be disclosed except iotsticcordance with M.G.L. ¢. 66 and
66A. Thereafter, the Commission will forward the compladtentifying the complainant to the
respondent.

4. The time period for answering the complaint shall beghun from the date the respondent first
receives the complaint unless, in the case of servicepseadonym complaint, the respondent
follows the procedures set forth in 804 CMR 1.10(5)(d)3equests an extension.

(6) Amendments

(@) A complaint or any part thereof may be amended to @aenical defects or omissions,
including failure to swear to the complaint, or to dlaeind amplify allegations made therein. An
amendment alleging additional acts constituting unlawful discetory practices related to or
arising out of the subject matter of the original complairay be made by Order of the
Commissioner. Amendments shall relate back to the origlimej fate.

(b) Amendments may be made pursuant to 804 CMR 1.10(6) by theidiatiest Commissioner at

any time prior to Certification to Public Hearing and ismgaof Commission Complaint pursuant
to 804 CMR 1.20. In each instance a copy of the amended doingitall be served upon each

party.

(7)_Service
(a) Upon the authorization of a formal investigation purstm804 CMR 1.13(1) a written notice
acknowledging the filing and advising the Complainant of the timits and choice of forums

under the applicable statutes shall be served on the Coamtlan the manner specified in 804
CMR 1.08(1).
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1.10: continued

(b) Upon the authorization of a formal investigation punsta 804 CMR 1.13(1), a copy of the
complaint and a written notice advising the Respondent of hikeo procedural rights and
obligations shall be promptly served on each Respondent nameel @©omplaint in the manner
provided in 804 CMR 1.08(1).

(8) Answer to Complaint

(a) Each Respondent must file an answer in the form of igrostatement to the complaint within
21 days of receipt of the notice described in 804 CMR 1.10(7)(b).
(b) Upon written request of the Respondent, and for good causae,sth@rxCommission may grant
an extension of not more than 21 days in which to file theems
(c) Each Respondent must serve such answer upon the CommisdidgheaComplainant, and
where an attorney has entered an appearance on behalf oéd camplainant, shall also serve a
copy on the attorney.
(d) Such answer must assert all jurisdictional and othende$ which the Respondent wishes to
raise and shall also contain a full and complete descripfithe Respondent's positions to all
allegations of the complaint.
(e) The answer must be signed and affirmed by the Respondgrti8e and affirmation pursuant
to 804 CMR 1.10(8) must include:
1. The signing of the answer under oath before a notary publibebiRéspondent, a
principal of Respondent, or a person, other than counsel, rizetthao act for the
Respondent; or
2. A jurat signed under pains and penalties of perjury by tlspdReent, a principal of
Respondent, or a person, other than counsel, authorizedfto te Respondent.
3. In addition, pursuant to 804 CMR 1.09(5)(d), the position staterhafit also be
signed by counsel retained by the Respondent.
(f) When a complaint is amended after an answer has bleeh the Respondent may amend
his/her answer within ten days after notice of an amendmenpon the initial day of the Public
Hearing whichever period may be shorter. In addition to thegfing, the Respondent may move
to have the answer amended at any time prior to @atiifin to Public Hearing.

1.11: Proceedings on Commission-Initiated Complaints

(1) All complaints initiated by the Commission pursuant to M.@. 151B, § 5 and 804 CMR 1.10(1) shall
be processed under 804 CMR 1.11, unless otherwise ordetieel Gpmmission.

(2) Such matters shall be investigated, heard and deterimjyrtbé Commission as expeditiously as possible.

(3) Upon a Commission-initiated complaint, the Commissiofi &#ilow the procedures of M.G.L. c. 151B
§5.

(4) Upon a Commission-initiated complaint, the procedure204fCMR 1.00, shall be suspended, with the
exception of proceedings pursuant to 804 CMR 1.11, and, 804 CMR (ddidl Review) and 804 CMR
1.25 (Judicial Enforcement).

(5) Proceedings.

(@) The parties shall receive notice of a Commissiomiedl complaint, via service of the
Complaint on each of the parties, in hand;

(b) With the service described in 804 CMR 1.11(5)(a), the Oesiam shall serve subpoenas and
subpoenas decus tecum, as it deems necessary, to invébggatgter.

(c) The Commission shall, within seven calendar days ofnttece described in 804 CMR
1.11(5)(a), convene an Investigative Conference, as dedadnb804 CMR 1.13(5). Notice of the
date, time, and place of the conference shall be served upparties with the service described in
804 CMR 1.11(5)(a).
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1.11: continued

(d) At the conclusion of the Investigative Conference, € tinvestigating Commissioner
determines that no probable cause exists for creditinglégatons of the complaint, he/she shall
immediately notify the parties of such determination. Suchrmétation, in a Commission-
initiated complaint, shall be the final order of the inigegtng Commissioner, and not subject to
preliminary hearing pursuant to 804 CMR 1.15(7)(d) or appeal pursubhG.L. c. 30A.
(e) At the conclusion of the Investigative Conference destrin 804 CMR 1.11(5)(c), if the
Investigating Commissioner determines that probable cexises for crediting the allegations of
the complaint, the Investigating Commissioner may immegiagé@deavor to eliminate the
unlawful practice complained of by conference, conciliatind persuasion. If the Commissioner's
determination finds Probable Cause to credit the allegatioatiousing matter, the Commissioner
shall immediately serve notice upon the Respondent ofgit$ 1 elect judicial determination of
the complaint.
(f) The Investigating Commissioner may have the issudsimiatter Certified for Public Hearing.
In any matter Certified for Public Hearing pursuant to 804RCM11(5), the Commission shall
seek only traditional equitable relief.
1. With such Certification the Investigating Commissionetl seave, in hand, written
notice requiring Respondent(s) answer the charges of such aungtla hearing before
the Commission, at a time and place to be specified in tieen&equests to continue
will be granted only upon a showing of good cause.
2. Such hearing should, if at all practicable, occur witl days of the Investigative
Conference.
(9) The case in support of the complaint shall be presenferelibe Commission by the General
Counsel his/her designee.
(h) The Respondent may file a written verified answer tactineplaint and appear at such hearing
in person or otherwise, with or without counsel, and sulasiirhony.
(i) Hearings pursuant to 804 CMR 1.11(5) shall be heard by 4 pltmeo Commissioners, neither
of whom shall be the Commissioner who previously invetjgdhe matter and issued the
complaint. If the Commission is comprised of less thareti@emmissioners, one Commissioner
may hear matters pursuant to this regulation, and ther ©@dbe Commissioner who heard the
matter shall be the Order of the Commission.
() The Commission, within 48-hours from the conclusion of arkig pursuant to 804 CMR
1.11(5)(i), should, if at all practicable, issue a Finaléor

1.12: Emergency Proceedings

(1) The Investigating Commissioner may Order that anyemander his or her jurisdiction be processed
under 804 CMR 1.12. Commissioners will not entertain motionthefparties that matters be processed
under 804 CMR 1.12. Remedies available under this proviseoimaited to traditional equitable relief.

(2) Such matters shall be investigated, heard and deterimjrtbé Commission as expeditiously as possible.

(3) Upon an order that a matter be set for Emergency Rliogseunder 804 CMR 1.12, the Commission
shall follow the procedures of M.G.L. c. 151B § 5.

(4) Upon an order that a matter be set for Emergency Riioggseunder 804 CMR 1.12, the procedures of
804 CMR 1.00 shall be suspended, with the exception of proceedirggaputo 804 CMR 1.12, and 804
CMR 1.24 (Judicial Review) and 804 CMR 1.25 (Judicial Enfoeet).

(5) Proceedings
(a) The parties shall receive notice of an Order destiib®&04 CMR 1.12(1), via service of the

Charge of Discrimination and of said Order, upon eacheop#tties, in hand;
(b) With the service described in 804 CMR 1.12(5)(a), the Oesiam shall serve subpoenas and
subpoenas decus tecum, as it deems necessary, to invéhggatgter.
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1.12: continued

(c) The Commission shall, within seven calendar days ofnttece described in 804 CMR
1.12(5)(a), convene an Investigative Conference, as dedadnb804 CMR 1.13(5). Notice of the
date, time, and place of the conference shall be served upparties with the service described in
804 CMR 1.12(5)(a).
(d) At the conclusion of the Investigative Conference, € tinvestigating Commissioner
determines that no probable cause exists for creditingldgatons of the complaint, he/she shall
immediately notify the parties of such determination.
(e) At the conclusion of the Investigative Conference destrin 804 CMR 1.12(5)(c), if the
Investigating Commissioner determines that probable cexises for crediting the allegations of
the complaint, the Investigating Commissioner may immegiagé@deavor to eliminate the
unlawful practice complained of by conference, conciliatind persuasion. If the Commissioner's
determination finds Probable Cause to credit the allegatioa$iousing matter, the Commissioner
shall immediately serve notice upon the Complainant and Rdspbof their right to elect judicial
determination of the complaint.
(f) The Investigating Commissioner may have the issudsimiatter Certified for Public Hearing.
In any matter Certified for Public Hearing pursuant to 804RCM12(5), the Commission shall
award only traditional equitable relief.
1. With such Certification the Investigating Commissionetl seave, in hand, written
notice requiring Respondent(s) answer the charges of such aungtla hearing before
the Commission, at a time and place to be specified in tieen&equests to continue
will be granted only upon a showing of good cause.
2. Such hearing should, if at all practicable, occur witl days of the Investigative
Conference.
(9) The case in support of the complaint shall be presenferelibe Commission by the General
Counsel, his/her designee, or by counsel retained by Coraptaas per 804 CMR 1.09(5).
(h) The Respondent may file a written verified answer tatineplaint and appear at such hearing
in person or otherwise, with or without counsel, and sulasiirhony.
(i) Hearings under the Commission's Rule on Emergency Riioggse 804 CMR 1.12, shall be
heard by a panel of two Commissioners, neither of whom diealthe Commissioner who
previously investigated the matter and issued the compliaiheé Commission is comprised of less
than three Commissioners, one Commissioner may hear snatisuant to 804 CMR 1.00, and the
Order of the Commissioner who heard the matter shalidb®tder of the Commission.
() The Commission, within 48-hours from the conclusion of arkig pursuant to 804 CMR
1.12(5)(i), should, if at all practicable issue a Final€drd

1.13: Investigation by the Commission

(1) Authorization of Formal Investigatiodfter the filing of a complaint, the Commission, throughstaff,
shall authorize formal investigation pursuant 804 CMR Juh&ss:

(a) Upon review of the complaint, it is determined, fsrsons of standing of the patrties, timeliness
of the filing, or other matters upon which jurisdiction n@gpend, that a formal investigation,
pursuant to 804 CMR 1.13(2) would not serve the public intefestomplaint will not be
investigated under 804 CMR 1.13(2) if the individual providesrinédion which contradicts an
inference of discrimination, or, if the proffered complamtotally unbelievable on its face, or, if
the Commission lacks jurisdiction. The facts alleged shbaldccompanied by documentation or
other sufficient information, or, be capable of verificatafter formal investigation.
1. If the Commission, for any of the reasons articulate®04 CMR 1.13(1), determines
that formal investigation, pursuant to 804 CMR 1.13, wauldserve the public interest,
the Commission shall serve notice upon Complainant statiegréasons for the
determination. Such notice shall act as authorization by then@sion to pursue a civil
action pursuant to M.G.L. c. 151B, 8§ 9 without awaiting the ekpm of ninety days
after the filing of the complaint.
2. Preliminary Hearing. The Complainant may appeal a DehiBbrmal Investigation,
by filing with the Clerk of the Commission a written requfes a preliminary hearing
within ten days after he/she has received notice of théaldefhe Clerk of the
Commission shall notify the Complainant of a scheduled hgari
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continued

a. The Investigating Commissioner, or designee, shaiderasthe hearing
and shall permit the Complainant, or his/her attorney, ®epteorally or in
writing reasons why the Commission should formally inveséighe complaint
and to present such evidence in support of his or her argasére
Investigating Commissioner or designee deems appropriate.

b. The hearing shall not be subject to the requirements ol McG30A.

(2) Investigatory Procedurénvestigation will be commenced within 30 days of the authtidn of a formal
investigation pursuant to 804 CMR 1.13(1). The Chair of the Cesian shall designate one of the
Commissioners as Investigating Commissioner. The Inasigg Commissioner shall make, with the
assistance of the Commission staff and the parties purs&0 CMR 1.09, prompt investigation of the
complaint. Such investigation may be made by field visitttew or oral inquiry, conference, or any other
method or combination thereof deemed suitable in the diwcretf the Investigating Commissioner.
Whenever it shall be necessary to aid the Commission inviéstigation, the Commission may interview
witnesses, issue subpoenas requiring the attendance afigpersthe production for examination of books,
papers and other tangible things, serve interrogatorieghmr party and depose witnesses where necessary
to preserve testimony.

(3) Prompt InvestigationThe investigation of a complaint alleging discriminationhousing shall be
completed in no more than 100 days after receipt of the complaless it is impracticable to do so. In all
other matters before the Commission, the investigaticm a@dmplaint shall be completed in no more than
eighteen months following receipt of the complaint, unlessiipracticable to do so. If the Commission is
unable to complete the investigation within these time gsyigt shall notify the Complainant and
Respondent of the reasons therefor.

(4) Commission's Right to InvestigatBlo waiver agreement signed by any individual shall affee
Commission's right and statutory duty to enforce M.G.lL5d.B, c. 151C, and c. 272, § 98, or to investigate
any complaint filed before it.

(5) Investigative Conference

(a) Notice As part of its investigation, the Commission may conwaménvestigative Conference
for the purpose of obtaining evidence, identifying issuessiputie, ascertaining the positions of the
parties and exploring the possibility of a negotiated setifiéniNotice of the conference shall be
given to all parties at least fourteen days prior thegrtd may identify the individuals requested to
attend on behalf of each party. The time provisions contamé&04 CMR 1.13(5)(a) may be
waived by agreement of the parties and the Commission.

(b) Attorneys, Witnesse®\ party may be accompanied at an Investigative Conferentas/her
attorney or other representative and by a translator ifssage An attorney for a party not
previously having entered an appearance must do so at theihggih the conference. Parties,
through counsel or otherwise, who have witnesses availabdstify on their behalf, shall prepare
a list of such witnesses, showing the name, daytinepliene number, and a summary of what the
witness knows about the dispute. Said list shall be proviétetCommission at the Investigative
Conference. Parties, through counsel or otherwise, wiihaaits or written statements available
from witnesses shall provide such affidavits or statégm&o the Commission at the Investigative
Conference.

(c) Conduct The investigator or other representative of the Cowsionsshall conduct the
conference and control the proceedings. No tape recordammgsaphic report, or other verbatim
record of the conference can be made. The investigatérdgieade which witnesses shall be heard
and the order in which they are heard. The investigatoraxelyde witnesses and other persons
from the conference, except that each party and its repadise shall be permitted to remain.
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1.13: continued

(d) Dismissal or Default for Non-Attendaned he failure of a party to attend the conference after
due notice may result in dismissal of the charge pursuant t&CBR 1.15(5), in the case of a
complainant, or default pursuant to 804 CMR 1.16, in the ofse respondent. A party who
appears at the conference exclusively through an attorneper representative unfamiliar with
the events at issue shall be deemed to have failed to.afle@ Commission may Order any party
failing to attend, or requesting more than one continualecgay the Commission for costs
incurred by such failure or request. Failure to abide by swdbranay result in sanctions as
provided for in 804 CMR 1.16, or administrative dismissabpant to 804 CMR 1.15(5) for failure
to cooperate with the Commission.

(6) Mation for more definite statemerit a complaint is so vague or ambiguous that the Respondenbt
reasonably be expected to take an informed legal position camgéhe relevance of evidence sought, the
Respondent may move that the Investigating Commissioner ardesre definite statement, utilizing the
provisions of 804 CMR 1.05. The motion shall point out theadef®mplained of and the details desired.

(7)_Pre Determination Discovery

(a) After the authorization of a formal investigation pursu@ 804 CMR 1.13(1), where the
parties are represented by counsel, the Investigating @Giomer may order the parties conduct
discovery into the allegations of the complaint, and #®pondent's defenses, for purposes of
assisting the Investigating Commissioner in the deterimimaf whether Probable Cause exists to
credit the allegations of the complaint.
(b) Such discovery, absent a specific Order of the In\asigy Commissioner to the contrary, shall
be limited to 15 interrogatories and/or requests for produofiolmcuments, with subparts, and six
hours of deposition by each party.
(c) Failure to conduct pre-determination discovery in godtl fathen ordered by the Investigating
Commissioner, shall be deemed cause for:
1. Administrative closure of the matter pursuant to 804 CMRB(%)1for unreasonable
refusal by Complainant to cooperate with the processitigeamatter, and/or,
2. Investigative default, and any and all of the sanctionsedeéd at 804 CMR 1.16 for
unreasonable refusal by Respondent to appear and cooperatkenftto¢essing of the
matter.
(d) Such discovery may include interrogatories to parti#speenas requiring the production of
documents, papers and other tangible things, and depositionee Nbat least 14 days shall be
given to a person from whom discovery is sought; notict als@ be given to every other party
and to the Commission.
(e) A party desiring to take the deposition of any person oparexamination shall include in the
notice the time and place for taking the deposition, and thne @&d address of each person to be
examined. If a subpoena duces tecum is to be served on a fEetEexamined, the designation of
the material to be produced as set forth in the subpoenapstetifached to the notice. The party
requesting a deposition shall make all necessary arrangermenthe taking of depositions,
including the cost thereof. The Investigating Commissionay order that the testimony at a
deposition be recorded by other than stenographic meanardéeshall designate the manner of
recording, and preserving deposition, and may include otheisfmos to assure that the recorded
testimony will be accurate and trustworthy. All objectiomsde at the time of the deposition shall
be noted by the person taking the deposition. Evidence objectédltds taken subject to the
objection. Subject to valid objections to admissibilitypaigtions or any part thereof may be used
for any purpose with respect to witnesses who are unbleaitd the hearing or to contradict or
impeach the credibility of withesses who are availabtestify at Public Hearing.
(f) Upon motion by a party or by a person from whom disgpversought, and for good cause
shown, the Investigating Commissioner may make a proteCider limiting discovery. If the
motion for a protective Order is denied, the Invesinga€ommissioner may order that any party
permit discovery.
(g) If a party or person fails to comply with an Order discovery of the Commission, the
Investigating Commissioner may make such Orders in regdtebtfailure of discovery as are just,
and among others the following:
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1.13: continued

1. An order that the matters regarding which discoverygrasted by the Commission
or any other designated facts shall be taken to be a$tadhlfor the purpose of the case
in accordance with the claim of the party seeking discovery;
2. An Order refusing to allow the non-complying party to suppordppose disputed
claims or defenses, or prohibiting him from introducing glessied matters in evidence.
In lieu of any of the foregoing Orders or in addition thertie Commission may require the party
failing to submit to discovery or the attorney advising leinboth to pay the reasonable expenses,
including attorney fees, and the Commission's costs céysie failure.

1.14: Subpoenas

(1) General ProvisionsSubpoenas shall be issued in the name of the Commissiancardance with the
provisions of M.G.L. c¢. 30, § 12, by the General Counsethef Commission or any lawyer of the
Commission's legal staff or any other person or perstmtsmay be designated from time to time by the
Commission, including counsel for the parties. Service maydde by constables, sheriffs, clerks, Justices
of the Peace, and other persons authorized by law to sglypeenas, which shall include any person who is
not a party and is not less than 18 years of age. Satvatebe perfected upon exhibiting and reading the
subpoena to the witness, or by giving him a copy therebf deaving a copy at his place of abode. When a
subpoena is issued at the request of a party other than theissommthe cost of the service, witness and
mileage fees, shall be borne by the moving party. Witaadsmileage fees shall be the same as are paid to
witnesses in the district courts of the Commonwealth. Upahowing of economic hardship and in the
interest of justice the Commission may at its discreti@ive fees and/or costs in connection with the
subpoena.

Any motion for subpoena pursuant to 804 CMR 1.14(2), or any subpssmedi pursuant to 804 CMR
1.14(3) shall be served on counsel for all other parti¢setproceeding before the Commission, including
but not limited to Commission Counsel, utilizing the prhaes at 804 CMR 1.05.

(2) Prior to Certification to Public HearingThe Investigating Commissioner, or his/her authorized
representative, shall have the power to issue subpoenasngdé attendance and testimony of witnesses
and the production, copying, and photographing of any evidenckiding, but not limited to, books,
records, correspondence or documents relating to any maiter investigation or in question before
him/her, not subject to 804 CMR 1.13(6)(e) and 804 CMR 1.18¢(8) party may move for the issuance of a
subpoena from the Investigating Commissioner, by servingenation all other parties and endeavoring to
schedule, with the Commission, a conference on the motion.Cimemission may, through specific
reference by Discovery Order pursuant to 804 CMR 1.13(6) or 804 CMR delegate the authority to issue
subpoenas to counsel for the parties.

(3) Following Certification to Public Hearind-ollowing Certification to Public hearing pursuant to 804
CMR 1.20, counsel for any party may issue subpoenas pursuant @ M. c. 30A, 8§ 12. Issuance of

subpoenas will be governed by 804 CMR 1.09(5)(d). The subpoena lehallos its face the name and

address of the party at whose request the subpoena was issued

(4) Vacation or Modification of Subpoenasny witness subpoenaed under this Rule, counsel for any party
to the proceeding, or Commission Counsel, may upon writiomrequest the Commissioner assigned to
vacate or modify the subpoena. Such motion shall set forttetisens therefor and be served upon counsel
for all other parties, and Commission Counsel. The mopady shall endeavor to schedule, with the
Commission, a conference on the motion. The Commissassgned to the case shall review the subpoena
to determine whether in the interests of fairness astit@iit should be vacated or otherwise modified, and
issue a decision forthwith.
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1.14: continued

(5) Enforcement of Subpoenas. Upon the failure of any persmmiply with a subpoena issued pursuant to
804 CMR 1.14, and not subsequently vacated or modified by the Caomig®e General Counsel may, in
the name of the Commission, apply to the Superior CourifioOrder requiring compliance with the
subpoena. The Commission may seek an Order for costs anftdeethe Superior Court when enforcing
subpoenas pursuant to this provision, as well as appropaiatéans under M.G.L. c. 151B, § 8.

1.15: Investigative Dispositions

(1) Substantial Weight and Delay of Proceathenever the Commission has reason to believe that another
forum, having jurisdiction over the parties and subject maftbatained in a complaint filed with the
Commission, is conducting a prompt and thorough investigati@uaf complaint in a manner consistent
with the requirements and standards of the Commission, dimemsion may defer its investigation of the
complaint until such other forum has completed its investigadind/or resolution of the complaint. If it
appears from a review of the forum's investigative régornd/or resolution of the complaint that the
Commission's requirements and standards have been met,otheission may accord such findings
substantial weight and may deem the complaint closed. Mistanding the foregoing provision, the parties'
rights to appeal any determination by the Commission asdadvior under 804 CMR 1.00 shall not be
affected.

The Commission shall notify the parties in writing of @egision to defer investigation of a complaint until
after investigation and/or resolution of such complairabgther forum.

(2) Filing of a Civil Action Under M.G.L. c. 151B, § 9

(a) Within the first 90 days after the filing of a comptaithe Commission will not allow removal,
so that it may be filed pursuant to M.G.L. c. 151B, §f®nmy complaint before it except on motion
of the Complainant for good cause shown.

(b) After a complaint has been pending before the Commissid®0fdays Complainant may file,
with the Commissioner having charge of the matter, nafc€€omplainant's intent to file a
complaint pursuant to M.G.L. c. 151B, § 9, along with a reghastthe Commission not initiate a
complaint pursuant to 804 CMR 1.10(1) and 804 CMR 1.11, upon withidrapan the same
subject matter, against Respondent. The Commission raiimicretion to grant or deny such a
request, as the interests of justice demand.

(c) M.G.L. c. 151B, § 9 makes available to the Complaingaitin state court as an alternative to
public hearing before the Commission. Accordingly, the Hea@iagnmissioner shall require the
Complainant or his/her counsel waive the right to remof/#he complaint to state court within 30
days after Certification to Public Hearing.

(d) Any person who files an action in any court of the Commaittveor in any federal court,
which includes a claim under M.G.L. chs. 151B, 151C, or c. 28298\, 98, or 98A, shall
promptly notify the Commission of the filing of the action dBrving the General Counsel of the
Commission with a copy of such complaint.

(e) In any matter originally filed with this Commissia, any other matter under M.G.L. chs.
151B, 151C, or c. 272, 88 92A, 98, or 98A, where a final ordeessef a Justice of the Superior
Court, or any other court of competent jurisdiction, thegiheg party or parties shall serve a copy
of such final order on the General Counsel of the Comnnissio

(f) In any appeal to the Court of Appeals or Supreme Jlidboart, of a matter originally filed
with this Commission, in which an issue is raised under M.6G.151B, c. 151C or c. 272, 8§ 92A,
98, or 98A, the party raising the issue shall serve a obplye notice of appeal on the General
Counsel. At the time of filing a notice of appeal or othgreps, documents, or briefs in the case, a
party shall file proof of service of the papers, documenmtbriefs upon the General Counsel.

(3) Withdrawal The Complainant may at any time request withdraafidlis/her complaint. Such request
shall be in writing and shall set forth the reasons ther&fee Commissioner assigned to the case may grant
or deny such request as the interests of justice redfuine. Complainant's request is granted the parties shall
be notified in writing. Notwithstanding, withdrawal of angglaint shall not affect the Commission's right to
initiate a complaint based upon the same facts; such Coromisgiated complaint shall relate back to the
date of filing of the individual complaint.
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1.15: continued

(4) Lack of JurisdictionWhenever it appears upon investigation of a complaintttigaCommission lacks
jurisdiction over the parties or subject matter of the glamt, the Commissioner having responsibility for
the case shall dismiss the complaint and shall so notifgdhtées in writing, including the reasons therefor.
The complainant shall have the same right of appeal fromighal of a case for lack of jurisdiction as
provided for in 804 CMR 1.15(7)(d).

(5) Administrative Closurelf the public interest so requires, the Commissiorssigaed to the case may
administratively close the case for reasons includingbitimited to the following:

(a) Bankruptcy of the Respondent, the death of a party, ofitpabilocate a party. Before closing
a matter because of inability to locate a party, the Gesion shall send to that party two copies of
a letter stating that the matter will be closed if poese is not received within 30 days. The first
copy of the letter shall be sent to the most recent asldmedile with the Commission, and the
second copy shall be forwarded through the Social Secudtyiristration's letter forwarding
service. The Commission shall allow 30 days for respom$erd administratively closing the
matter.

(b) Unreasonable refusal by Complainant to cooperate witcepsong of the case. Such
unreasonable refusal may include failure to provide infoonatinaterials or responses to the
Respondent's submissions which are necessary for investigatioe case, failure to comply with
an order pursuant to 804 CMR 1.13(6), and unreasonable refusatepta proposed pre-
determination agreement, pursuant to 804 CMR 1.15(6) or 802 CUIB.

In any case closed administratively, the reasons thersfall be clearly noted; provided,
however, that an administrative closure pursuant to 804 CNIRS). shall not constitute a final
order for purposes of exercising rights provided under M.G.1151B, § 6 or M.G.L. c. 30A. The
Commissioner may, in his or her discretion, reopen awhsgh has been closed pursuant to 804
CMR 1.15(5) for good cause shown.

(6) Pre-Determination Settlemerthe Commission encourages the parties to resolve cangplrough
voluntary settlement prior to investigative determimatio

(a) The parties may submit to the Investigating Comionigsi the terms of such settlement in
writing. Said terms may be unavailable to the publichat discretion of the Commission. If it
appears from the facts of the complaint and the terrastdément that the public interest has been
served, the Investigating Commissioner shall dismissdhgplaint without a finding, and shall so
notify the parties in writing. Such Pre-Determination 8atént shall have the effect of an Order of
the Commission for the purpose of enforcement pursuant@®LMc. 151B, § 6 and 804 CMR
1.25.
(b) When a formal offer of settlement by a respondentdsgable to the Commission but not to
the complainant, the Commission may close the matteugorgéo 804 CMR 1.02 and 804 CMR
1.15(5), and the complainant may proceed in the appropriateafaoinpetent jurisdiction under
M.G.L. c. 151B, § 9. In making this determination, offers ettlement by a respondent shall be
reviewed by the General Counsel or designee, to determinthevhguch settlement offer is
substantial enough to require a determination, in the pubditestt to terminate the proceeding, on
notice to complainant, if the complainant unreasonably esftis accept the offer of settlement.
The following criteria are among those that should be densd in making this determination:

1. probability of success after full investigation;

2. reasonableness of offer;

3. reasonableness of complainant's refusal, if any;

4. the amount of the complainant's economic loss, and respsndiegree of

responsibility therefor;

5. the amount of complainant's costs, including attorress, if any;

6. in appropriate cases, evidence of the amount of complaimaeiital pain and

suffering;

7. the egregiousness of the discrimination charged,;

8. whether complainant is represented by counsel;

9. and, whether the public interest is served by the cotitnuaf the proceedings.
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1.15: continued

(7) Causal Determinations

(a) Probable CauseA finding of Probable Cause shall be made when, after ppar®
investigation, the Investigating Commissioner concludes tthexte is sufficient evidence upon
which a fact-finder could form a reasonable belief that imre probable than not that the
respondent committed an unlawful practice. In making this métation, the investigating
commissioner or designee thereof shall not resolve dspotelving genuine issues of material
fact.

(b) Probable Cause Procedulie after appropriate investigation, the Investigat@gmmissioner
determines that there is sufficient evidence to suppomdinfy of Probable Cause to credit the
allegations of the complaint, he/she shall issue a Proshise Finding.

If, after appropriate investigation, the Investigating Cassioner determines that there
is insufficient evidence to support a finding of Probableisgato credit the allegations of the
complaint, he/she shall dismiss the complaint and shalkis. Lack of Probable Cause Finding.
The determination of a lack of probable cause shall be issuthih vien days from such
determination.

Where the complaint contains allegations of more than onewtull practice, the
Investigating Commissioner shall make a determinatioRrobable Cause or Lack of Probable
Cause with respect to each allegation. Said determins}tish@ll be issued and served on all the
parties.

(c) Reconsideration of Probable Cause

1. Motion for Reconsideration

a. A respondent may move for reconsideration of the prolzabise finding
within 30 days of the probable cause finding.
b. Such motions should be filed upon all parties and the General élouns
utilizing the procedures and time frames set forth in 80RANS5.
c. The Investigating Commissioner shall render her odégsion within 20
days of receipt of the motion, opposition, and supporting pagearspt that in
the case of a claim alleging discrimination based upon houkinglédcision
shall be rendered in ten days following the receipt @ftiotion.
d. In the event that an Investigating Commissioner doesender a decision
on a Mation to Reconsider a Probable Cause finding witientime period
specified in 804 CMR 1.15(7)(c), the motion shall be deemeeadleni
e. Following review under 804 CMR 1.15(7)(c), the Invesiigat
Commissioner may issue an Order reversing the Probabie @atermination,
reopening the matter for further investigation, modifyihg Probable Cause
finding, or taking such other action as is deemed necessang iinterests of
justice, under this provision.

2. Reversal or modification of a Probable Cause detation shall be considered to

have satisfied any requirement for a Preliminary Heaoihgack of Probable Cause,

pursuant to 804 CMR 1.15(7)(d).
(d) Preliminary Hearing of Lack of Probable CauBee Complainant may appeal a determination
of Lack of Probable Cause, unless such determination of LaRkobhble Cause was entered upon
the Reconsideration of a determination of Probable Causaygmirto 804 CMR 1.15(7)(c) or 804
CMR 1.20, by filing with the Clerk of the Commission a tenit request for a preliminary hearing
within ten days after he/she has received notice of tleerdietation. The Clerk of the Commission
shall notify all other parties of the appeal and shall chaleea hearing.

The Investigating Commissioner who made the initial deteatidn, or his/her designee,
shall preside at the hearing and shall permit the Complaioahts/her attorney, to present orally
or in writing reasons why the Lack of Probable Cause datetion is in error and to present such
evidence in support of their argument as the Investigatimgn@ssioner or his/her designee deems
appropriate. The Investigating Commissioner may allowRbkspondent, or his/her attorney, to
present orally or in writing reasons why the Lack of Probabause determination should be
sustained, and to present such evidence in support of their ergws the Investigating
Commissioner or his/her designee deems appropriate. Thimghahall not be subject to the
requirements of M.G.L. c. 30A.

8/22/08 804 CMR - 18.2



804 CMR: MASSACHUSETTS COMMISSION AGAINST DISCRIMINATN

1.15: continued

The Investigating Commissioner may, upon review of evidgmresented at the Preliminary
Hearing, the written statement, and any other matesiddmitted:

1. Reverse the Lack of Probable Cause Finding and serve wpparties a Finding of

Probable Cause;

2. Reopen the case for further investigation;

3. Affirm the Lack of Probable Cause Finding;

4. Modify the Lack of Probable Cause Finding; or

5. Take such other action as he/she deems necessaryritethst of justice.
He/she shall notify the parties of his decision in writing, anatept where he/she affirms the prior
determination, shall state the reasons for his/her decision.

1.16: Default Procedure

(1) If a Respondent has been served with a verified complaimaiitg of the consequences of the failure to
answer, and Respondent fails either to answer or to Metean for a More Definite Statement pursuant to
804 CMR 1.13(6), or otherwise acts in violation of the piowms of 804 CMR 1.10(8), 804 CMR 1.13(5), or
804 CMR 1.13(7), the Investigating Commissioner may impose upoRéspondent appropriate sanctions
following Rule 37(b) of the Massachusetts Rules of Gvidcedure including but not limited to the sanctions
that:

(a) Said failure shall result in the matters regarding-timeplaint being taken as established for the

purposes of the case in accordance with the claims of tinpl&@nant;

(b) Said failure shall constitute a waiver of Respondeigts to have the Commission conduct

further investigation, determine whether there is probednlise and/or make conciliation efforts;

(c) Said failure shall bar the Respondent from introducing anty all evidence at the public

hearing;

(d) Said failure shall bar the Respondent from introducing dat#dg matters into evidence at the

public hearing;

(e) Said failure shall bar the Respondent from presentipgiad all defenses at the public hearing;

and,

(f) Said failure shall bar the Respondent from opposing datgd claims or supporting designated

defenses at the public hearing.

(2) If sanctions are imposed pursuant to 804 CMR 1.16 the igatsg Commissioner shall order the entry
of a default on the docket of the Commission. Notice ofetfitey of default and of the sanctions imposed
shall be served upon the Respondent.

(3) If sanctions are imposed pursuant to 804 CMR 1.16, the Igatsg Commissioner may order the
imposition of costs and fees to be paid by the defaulting pathe Commission and all other parties.

(4) Within 14 days after entry of default, the Respondent pegition the Investigating Commissioner who
may vacate the entry of default and reopen the case foram# shown. The Respondent's assertion of
good cause shall be in affidavit form and shall include tHeahd complete answers to all interrogatories.
The Investigating Commissioner may order the impositionosts pursuant to 804 CMR 1.16(3), when a
default is vacated pursuant to 804 CMR 1.16.

(5) After the entry of a default, the Investigating Comnoisei shall take whatever steps (s)he deems
necessary to complete the investigation and issue a cautaimighation, and, the Investigating
Commissioner may take any or all of the following add#l actions:
(a) Order that a matter be processed pursuant to 804 CMP)1(E&{ergency Proceedings); or,
(b) Seek relief in the Superior Court for a violation ofA\W.. ¢. 151B § 8, pursuant to M.G.L. c.
214 § 3 (12) or (13); or,
(c) Any other relief against the parties or counseilsasecessary and appropriate to enforce the
provisions of M.G.L. c. 151B § 5.
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1.17: Procedures in Housing Matters

The Commission shall make final disposition of a complalleging discrimination in housing within one
year of the date of receipt of the complaint, unlessimgacticable to do so. If the Commission is unable to
make final disposition of such a complaint within thisdimeriod, it shall notify the Complainant and
Respondent in writing of the reasons therefor.

1.18: Conciliation

5/20/05

(1) Upon a finding of Probable Cause, the Investigating Cosiomisr, or his/her designee, shall endeavor to
eliminate the unlawful practice complained of through aenfee, conciliation and persuasion.

(a) In conciliating a complaint, the Commission will aif# to achieve a just resolution of the
compliant and to obtain assurances that the Respondent gfihs@trily remedy any violations of
the rights of the aggrieved person, and take such actionilasassure the elimination of
discriminatory practices, or the prevention of theaguscence, in the future.
(b) Relief Sought for Aggrieved Persoi$e following types of relief may be sought for aggeiv
persons in conciliation:
1. Monetary relief in the form of damages, including damagrised by humiliation or
embarrassment, and attorney fees;
2. Other equitable relief including, but not limited to r&tsment to employment with
or without back pay, promotion with or without back pay, lettéreecommendation or
reference, access to the dwelling at issue (or to a catpadwelling), the provision of
services or facilities, an apology and a promise taiefirom engaging in the same or
similar discriminatory conduct, or other specific relefid/or,
3. Injunctive relief appropriate to the elimination of disgnatory practices effecting the
aggrieved person or persons.
(c) Provisions Sought for the Public Intereke following types of provisions may be sought for
the vindication of the public interest:
1. Elimination of the discriminatory practice;
2. Prevention of future discriminatory practices;
3. Remedial affirmative activities to overcome disgniatory practices;
4. Apologies;
5. Reporting requirements;
6. Monitoring and enforcement activities, and,
7. Educational and training efforts.
(d) Termination of Conciliation EffortsThe Commission may terminate its efforts to conéiliat
complaint if the respondent fails or refuses to confeh wie Commission; the complainant or the
respondent fail to make a good faith effort to resolvedispute; or the Commission finds, for any
reason, that voluntary agreement is not likely to result.
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1.18: continued

(e) Prohibitions and Requirements with Respect to Disadosti Information Obtained During
Conciliation Except as provided in 804 CMR 1.18(2), nothing that is saitboe in the course of
conciliation may be made public or used as evidence in a sisgeublic Hearing under 804
CMR 1.21 or in civil actions under M.G.L. c. 151B, § 9. Caatibn agreements shall be made
public, unless the complainant and respondent request nondisclasdrehe Investigating
Commissioner determines that disclosure is not requirédtteer the interests of M.G.L. c. 151B.
Notwithstanding a determination that disclosure of a iiation agreement is not required, the
Commission may publish tabulated descriptions of the resfudils conciliation efforts.

() Review of Compliance with Conciliation Agreemenitfhie Commission, through its individual
Commissioners, from time to time, may review complkamdgth the terms of any conciliation
agreement. Whenever the Commission has reasonable cabmsdiet® that a respondent has
breached a conciliation agreement, the General Counselak@gppropriate action, including re-
opening of the matter before the Commission, and the filiregcivil action for enforcement of the
terms of the conciliation agreement and seeking appropgaaigtion under M.G.L. c. 151B, § 8.

(2) A Consent Order or conciliation agreement shall begreement between the Respondent and the
Complainant and shall be subject to the approval of then@ssion. It may include any or all remedies
available under 804 CMR 1.02, 804 CMR 1.21 and 804 CMR 1.22, Such CorrslentdD conciliation
agreement shall be in writing, shall set forth the teshike agreement, and shall be signed by the parties and
counsel of record. If the Commission determines that disatas not necessary to further the purposes of the
nondiscrimination laws, it may, upon the request of the partletermine that a Consent Order or
conciliation agreement is partially or wholly confidential nature and therefore unavailable for public
inspection.

(3) A Consent Order shall constitute a Final Order of ther@ission for the purpose of judicial enforcement
pursuant to M.G.L. c. 151B and 804 CMR 1.25.

(4) When a formal offer of settlement by a respondentcég@able to the Commission but not to the
complainant, the Commission may close the matter purtm&0# CMR 1.02 and 804 CMR 1.15(5), and the
complainant may proceed in the appropriate court of competésdigtion under M.G.L. ¢. 151B, 8§ 9. In
making this determination, offers of settlement by a nedeot shall be reviewed by the General Counsel or
designee, to determine whether such settlement offer s$asiital enough to require a determination, in the
public interest, to terminate the proceeding, on notice topt@nant, if the complainant unreasonably
refuses to accept the offer of settlement.

The following criteria are among those that should be densd in making this determination:
(a) probability of success after full hearing;
(b) reasonableness of offer;
(c) reasonableness of complainant's refusal, if any;
(d) the amount of the complainant's economic loss, armbmeent's degree of responsibility
therefor;
(e) the amount of complainant's costs, including attorress, if any;
(f) in appropriate cases, evidence of the amount of cangpigs mental pain and suffering;
(g) the egregiousness of the discrimination charged;
(h) whether the complainant is represented by counsel;
(i) whether the time for filing a civil action, under MIGc. 151B, § 9, has elapsed;
(i) and, whether the public interest is served by the contoruef the proceedings.

1.19: Post-Determination Discovery

(1) After a Probable Cause determination, any party orrission Counsel may file a motion with the
Investigating Commissioner for discovery to be completeat po the Certification Conference, pursuant to
804 CMR 1.20, including interrogatories to parties, subpoeasgriregg the production of documents, papers
and other tangible things, and depositions. Ruling on the métiodiscovery shall be in writing by the
Investigating Commissioner.
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continued

(2) If discovery is granted, the moving party shall serveiten demand for the form of discovery granted
by the Commission upon the person named in the motion to the GsimmiNotice of at least 14 days shall
be given to a person from whom discovery is sought; netia# also be given to every other party.

(3) A party desiring to take the deposition of any person vpainexamination shall include in the notice the
time and place for taking the deposition, and the name and aduresch person to be examined. If a
subpoena duces tecum is to be served on a person to be exahenddsignation of the material to be
produced as set forth in the subpoena, shall be attached tditlee Tbe party requesting a deposition shall
make all necessary arrangements for the taking of depwssifiecluding the cost thereof. The Investigating
Commissioner may order that the testimony at a depodigorecorded by other than stenographic means.
The order shall designate the manner of recording, preseamagfiling the deposition, and may include
other provisions to assure that the recorded testimdhyevaccurate and trustworthy. All objections made
at the time of the deposition shall be noted by the persamgt#tie deposition. Evidence objected to shall be
taken subject to the objection. Subject to valid objectiossimissibility, depositions or any part thereof may
be used for any purpose with respect to witnesses who availabée at the hearing or to contradict or
impeach the credibility of withesses who are availabtestify at Public Hearing.

(4) Upon motion by a party or by a person from whom discovespught, and for good cause shown, the
Investigating Commissioner may make a protective Ordgting discovery. If the motion for a protective
Order is denied, the Investigating Commissioner may ordeattygparty permit discovery.

(5) If a party or person from whom discovery is sought failsomply with an Order for discovery of the
Investigating Commissioner, a party or Commission Courssaking discovery may apply to the
Commission to make such Orders in regard to the failuressbdéry as are just, and among others the
following:
(a) An order that the matters regarding which discovery grasted by the Commission or any
other designated facts shall be taken to be establishédefgurpose of the case in accordance
with the claim of the party seeking discovery;
(b) An Order refusing to allow the non-complying party to suppomppose disputed claims or
defenses, or prohibiting him from introducing designated nsaitteevidence: In lieu of any of the
foregoing Orders or in addition thereto, the Commission raqyire the party failing to submit to
discovery or the attorney advising him or both to pay theoreble expenses, including attorney
fees, and Commission expenses caused by the failure.

1.20: Certification to Public Hearing and Issuance of ComamgSomplaint

(1) Certification Conference. The Investigating Comnaissi, upon his/her own motion if the circumstances
so warrant or upon notification by the parties that disgopairsuant to 804 CMR 1.19 is complete or
unnecessary, shall schedule a conference to determineic@gaif of Issues to Public Hearing. The
Investigating Commissioner may issue an Order pursuan80tb CMR 1.20(2). The Investigating
Commissioner shall serve notice of the Certification €mrice upon all parties and counsel of record, and
the General Counsel.

(2) Written Submissions Regarding Certification to Publ@aihg. The Investigating Commissioner may
order the parties provide, prior to the Certification @oafice a written submission concerning the following.
Failure to provide all written submissions as Ordered byirthestigating Commissioner will be cause for
any and all sanctions delineated at 804 CMR 1.16(1):

(a) Stipulations

(b) Discovery

(c) Definition of classes

(d) Motions

(e) List of witnesses

(f) Identification of facts and issues in dispute

(g) Submission of legal memoranda in support of a ggtsition
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804 CMR: MASSACHUSETTS COMMISSION AGAINST DISCRIMINATN

continued

(h) List of proposed Issues to be Certified to Publiarkiey
(i) Any other matter which, in the judgment of the InvestigpCommissioner, is likely to expedite
the preparation and presentation of the case.

(3) Commission Complaint and Order of Certification to Rubfiearing When the Investigating
Commissioner believes that the public interest requiresrtification of issues to public hearing, she or he
shall issue a complaint in the name of the Commission, pursmdi.G.L. c. 151B, § 5. Following the
Certification Conference pursuant to 804 CMR 1.20(1), and basedtbpsubmissions of the parties at the
Conference, and the record, the Investigating Commissibiaérissue an Order, constituting the Complaint
of the Commission pursuant to M.G.L. c. 151B, § 5. The Ot be in writing, served upon all parties
and counsel of record, in hand or by certified mail, which:

(a) Certifies, to a Public Hearing before a Hearing d@ffi Hearing Commissioner, or the Full

Commission, each and every issue to be considered at Pigaliing, including:
. Subject matter jurisdiction;
. Complainant's allegations of discrimination;
. Respondent's affirmative defenses;
. Respondent's articulated legitimate nondiscriminatory nsaso
. Complainant's allegations of pretext;
. Relief sought, and,
. Any other factual and legal issues.
. And, sets a date, place, and time for the Public Heaming;
(b) Certifies one or more questions of law to the fulim@uossion; or,
(c) Any other Order the Commissioner deems appropriateeipublic interest, as well as fair and
equitable to the parties.

CO~NOOTDS WN P

(4) Intervention in the Complaint of the Commissidmy complainant may file a request for intervention
under 804 CMR 1.20(3)(a). Intervention shall be permitteckifélguest is filed with the written submissions
pursuant to 804 CMR 1.20(2) and the intervenor is the aggtipgrson on whose behalf the charge is issued.
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1.21: Public Hearings

(1) Hearing CommissionefThe Public Hearing shall be conducted by a Commissioner, tiher the
Investigating Commissioner, designated by the Chair, orabperson found to be qualified by the
Commission as a Hearing Officer, or by the Full ComimissThe proceedings shall be governed by M.G.L.
151B, § 5, and 804 CMR 1.00.

(2) Substitution of Hearing Commissioner or Hearing Offida the event of the unavailability of the
Hearing Commissioner or Hearing Officer to issue atamitdecision pursuant to 804 CMR 1.21(18); the
Chair shall assign another Commissioner or Hearing @ffiwdnear any remaining evidence and to review
the record. If a Commissioner or Hearing Officer isgred to issue a written decision after the termination
of the hearing, that Commissioner or Hearing Officerlgleaiew the hearing transcript and record. Prior to
the issuance of a final decision such Commissioner or ip@®ifficer shall cause to be served upon the
parties Proposed Findings of Fact, Conclusions of Law addrQOand shall afford the parties a reasonable
opportunity to file objections thereto.

(3) Conduct All parties, witnesses, counsel and others preseathataring shall conduct themselves in a
manner consistent with the standards of decorum commonly elsirthe courts of the state. Where such
standards are not observed, the Commission, through angl€asmmissioner or Hearing Officer, may take
such action as it deems appropriate.

(4) Request for ClarificatioriThe Commission, the Hearing Commissioner or Hearinig@ffupon request
of a party or sua sponte may, by written request to ther@e@eunsel, seek clarification of the Complaint
and Order of the Investigating Commissioner Certifying tlatd4 for Public Hearing, pursuant to 804 CMR
1.20(3)(a).

(5) ContinuanceAny party requesting a continuance shall make such requesitiimgvto the Commission,
the Hearing Commissioner, or the Hearing Officer, and ghaVide the other party(s) with a copy of the
request. Continuances will be granted only upon a showing of ahairgamstances or good cause. In any
instance in which a party's failure to timely request a roatice results in fees or costs to the Commission,
the party responsible shall incur such cost.

(6)_Settlement After Commencement of Public Hearlfygafter the commencement of a Public Hearing, the
matter in dispute before the Commission is settled katilee parties and the settlement is acceptable to the
Commission, the Commission, the Hearing CommissionetheoiHearing Officer, in his or her discretion
may assess costs including but not limited to sheréés ind stenographic services to any or all parties.

(7) Ex Parte Communicationtn any proceeding pursuant to 804 CMR 1.21 or in any appealfrtmre
neither a party nor his/her authorized representative no€amynission staff member who have participated
in the processing of the case shall communicate ex partaféfomation with respect to the status of the
proceeding.

(8) Public Hearing Default Rules

(a) Entry of Default Whenever any party properly served with a CertificatmfPublic Hearing
and notice of Public Hearing fails to appear at the Heanngfim/herself or by counsel, the
Commission, the Hearing Commissioner, or the Hearingr@igsioner shall enter his/her default
on the record. Written notice of the entry of default and ofctiresequences thereof pursuant to
804 CMR 1.21(7)(a) shall be served upon the Complainant and the Respwitt: ten days of
the entry of the default. The order of entry of defaultldfeinterlocutory in nature and shall not
constitute a final order of the Commission, unlessadsy the Full Commission.

(b) Consequences of Defaulf the party in default is the Complainant, the Commissibe
Hearing Commissioner, or the Hearing Officer shall dssnihe complaint. If the party in default is
the Respondent, the Commission, the Hearing Commissionie etearing Officer shall conduct
a default hearing in lieu of and on the date scheduled fquihiéec hearing.
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1.21: continued

(c) Default Hearing At a default hearing, the Commission, the Hearing Casimner, or the
Hearing Officer shall receive any evidence proffered byGbmplainant and shall determine the
amount of any damages or other relief to be ordered. titedefault hearing, the Commission, the
Hearing Commissioner, or the Hearing Officer shall eat€inal Decision and Order pursuant to
M.G.L. c. 151B, § 5 and 804 CMR 1.21(18).

(d) Removal of Defaultwithin ten days of receipt of the notice of entry of thiadk, the party in
default may petition the Commission, the Hearing Commisgia@ngéhe Hearing Officer, who may
vacate the entry of default, remove the consequencée afefault and reopen the case for good
cause shown. The assertion of good cause of the party witdgfall be in affidavit form. In any
instance in which a case is reopened after entry of detlaglparty in default shall bear the cost of
stenographer's fees incurred by the Commission on the deatérpfof default.

(9) Transcript and Recordestimony offered at a public hearing shall be either ¢réoed by stenographer
retained by the Commission or recorded by electronic recoetinpgpment (tape recorder). A party may
arrange to have a stenographer present at any hearing dt thkicCommission employs electronic
equipment; provided, however, that if an unofficial transdggtrepared by a stenographer employed by a
party, that party must furnish the Commission with a copyefttanscript within 20 days of the receipt of
said transcript from the stenographer. In the case of ar¢apeded hearing, a party desiring a copy of the
tape shall so request in writing. and a copy shall bdgerahthe expense of the requesting party.

Any objections to the accuracy of a stenographically trivest hearing are waived if not made
within 20 days after the parties receive notice from tbe@ission of the availability of the transcript at the
Boston office of the Commission.

In addition to the tapes or written transcript of the Rubléaring, the record shall consist of the
exhibits in evidence including, if so submitted, the Certiftzatto Public Hearing, complaint, answer,
stipulations, motions and the dispositions thereof.

(10) StipulationsWritten stipulations may be introduced in evidence, if signethéypersons sought to be
bound thereby, or by their authorized representatives. @alagions may be made on the record during the
course of a Public Hearing.

(11) EvidenceThe Commission shall not be bound by the rules of evidenceveldy courts except for the
rules of privilege (see M.G.L. c. 30A, § 11(2)). So fapeacticable, however the Commission shall follow
the rules of evidence then prevailing in the courts of trar@onwealth.

The Commission adopts Rule 803(8) of the Federal Rule&vadence which permits the
admission, as an exception to the hearsay rule, of receqtsts, statements or data compilations of public
agencies setting forth factual findings resulting from amestigation made pursuant to authority granted by
law, unless the sources of information indicate lackusfttvorthiness.

Evidence unrelated to the issues Certified pursuant to 804 CRIRshall be deemed irrelevant
and, therefore, inadmissible.

(12) Administrative NoticeThe Commission, the Hearing Commissioner, or the Hgdbdifficer may take
administrative notice of matters as might be judicialbgiced by the courts of the United States or of the
Commonwealth, and of technical or general facts witkispecialized areas of knowledge.

(13) Preservation of Objections to Rulings of the Invesitig CommissionerA party may, in order to

preserve a defense or an argument, make an offer of prdwé Commission, the Hearing Commissioner or
Hearing Officer consisting of an Order of the Investiga@ugnmissioner. Such Offer shall be taken into the
record. Any Order of the Investigating Commissioner $erefl may be the basis of further review or appeal.

(14) Oral ArgumentThe Commission, the Hearing Commissioner, or the Hg®jfficer, may, in his or her
discretion, allow a reasonable time to the partiesifarargument.
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1.21: continued

(15) Briefs and/or Proposed Findings of Fd&riefs and/or proposed Findings of Fact may be filed bigsa
or by any interested person before or during the coursehefaring, or within such time thereafter as the
Commission, the Hearing Commissioner, or the Hearingé&ffay designate.

Any brief or proposed findings of fact, submitted pursuanhi®regulation must be submitted on
paper, and on 3.5" floppy disk readable in IBM format, AS&ily, unless granted a waiver from this
requirement by the Commission, the Hearing Commissiontiedrdearing Officer.

(16) Other SubmissionsThe Commission may allow the parties, after a showingood cause, to file
evidentiary documents or exhibits within a reasonable timgesuient to the completion of the hearing. If a
request for such subsequent filing is granted, on or befiereldte set for filing, the requesting party shall
send copies of all documents of exhibits which are the subfetie request to all other parties. If such
requirement for copies is impracticable, the Commissiay in the alternative allow reasonable inspection
of the original by all parties. The Commission may alsquire on its own motion that the parties file
evidentiary documents or exhibits subsequent to the completithe hearing.

(17) Assessment of Costs When Imposed by the CommisSmsts may be assessed by the Commission
following 804 CMR 1.16, (Default); 804 CMR 1.14 (Issuance andiSe=of Subpoenas), 804 CMR 1.19(3)
(Discovery - Depositions), 804 CMR 1.21(5) (Continuances), 80ARCL.21(6) (Settlement After
Commencement of Public Hearing), and 804 CMR 1.21(8) (PHklcing Default).

(18) Finding and OrdefThe Commission, the Hearing Commissioner, or the He®ffiger shall issue a
decision in writing which shall contain all Findings of Faad Conclusions of Law necessary to address
each and every issue Certified pursuant to 804 CMR 1.20paugport the decision, and any and all Orders
provided under 804 CMR 1.21(18) which are consistent with such Findlifigect and Conclusions of Law.
The Commission, the Hearing Commissioner or the Hedbdiffiger may not consider issues not Certified
pursuant to 804 CMR 1.20. The parties shall be notified in writfrigeir rights to appeal such decision. A
copy of the decision shall be served upon each party, hisr@ttorney of record, and the Attorney General.

1.22: Remedies

(1) Scope The Commission shall issue such Orders and fashion diefhaewill effectuate the purposes of
the statutes enforced by the Commission.

(2) In any case brought as a class action, the Commisggn when appropriate, order that all remedies
shall apply to member(s) of the class.

1.23: Full Commission Review

(1) Request for Review of Decision of a Hearing Comroissi or Hearing Officer

(a) Any party aggrieved by a final decision of a Hearingh@dssioner or Hearing Officer may,
within ten days of receipt of the decision, file a noticeegfuested review with the Commission.
Within 30 days of receipt of the decision, the appellant sialivith the Commission a petition
setting forth:

1. facts showing the appellant to be aggrieved,

2. all matters alleged to have been erroneously decided,

3. all other matters on which the appellant relies; and

4. the relief to which the appellant believes he/she iglezht which relief may be

requested in the alternative.
(b) Stay of OrderThe filing of a request for review of the decision e Hearing Commissioner
shall not operate as a stay of execution of the Order oH#@®ing Commissioner or Hearing
Officer, unless specifically ordered by the Commission.
(c) CommissionersThe Investigating Commissioner shall not participatdéndeliberations of the
Commission except when, necessary to create a quorum of dimni€sion. The Hearing
Commissioner shall participate in the review of his/hetisiten unless such participation is
impracticable.

12/25/98 (Effective 1/1/99) 804 CMR - 18.10



804 CMR: MASSACHUSETTS COMMISSION AGAINST DISCRIMINATN

1.23: continued

(d) Oral Argument The Commission may, in its discretion, order orguenent on an appeal
petition.
(e)_Intervention in the Review
1. The party filing a petition for review of the decisiointhe Hearing Commissioner or
Hearing Officer shall serve a copy of the petition uporpalties to the proceeding in
which the decision sought to be reviewed was made.
2. Any party to the proceeding before the Hearing Commissamdearing Officer shall
have the right to intervene in the review proceeding ligfia notice of intervention
stating his/her interest and the position he/she takesrasipect to the decision under
appeal.
3. The notice of intervention shall be filed within ten daysreceipt of the review
petition and shall be served on all parties by the interveno
4. The Commission may in its discretion permit other isterk persons to intervene in
the review proceeding, if such person(s) are substardiatlyspecifically affected by the
proceedings.
(f) Record of ReviewThe review petition shall be confined to the record.
(g) Additional Evidencelf application is made to the Commission for leave &sent additional
evidence, and it is shown to the satisfaction of the Casion that the additional evidence is
material to the issues in the case, and that there wasrgason for failure to present it in the
proceeding before the Hearing Commissioner or Hearingédfftbe Commission may order that
the additional evidence be taken before the Hearing Conuméssor Hearing Officer upon such
conditions as the Commissioner deems proper.
(h) Commission DecisiormAfter review of the decision of the Hearing CommissiooreHearing
Officer, the Commission may affirm the decision, or rechéhe matter for further proceedings
before the Hearing Commissioner or Hearing Officerser aside or modify the decision, if it
determines that the substantial rights of any party mag baen prejudiced because the decision
is:

. In violation of constitutional provisions; or

. In excess of the statutory authority or jurisdictionhef Commission; or

. Based on an error of law; or

. Made on unlawful procedure; or

. Unsupported by substantial evidence; or

. Arbitrary or capricious, an abuse of discretion, trentise not in accordance with
law, and/or the Order of the Investigating Commissiooertifying the issues to public
hearing.

OB WNE

(2) Review of Decisions of Hearing Officerfhe Full Commission may review the final decision of a
Hearing Officer sua sponte. In addition, the Investigatingy@issioner, on the advice of the General
Counsel, may request the Full Commission review the decisia Hearing Officer.
(a) The Commission may order oral argument, and/or dtdeparties or the General Counsel
submit memoranda of law or fact. The Commission shall, uswggh circumstances, take action as
delineated at 804 CMR 1.23(1), or any other order it demmsssary in the interests of justice.

1.24: Judicial Review

(1) Definition of Final Commission OrdeFor the purpose of judicial review pursuant to M.G.L1%1B, §

6, the Decision of the Full Commission on appeal from thedie of the Hearing Commissioner pursuant
to 804 CMR 1.23(1)(h), or issued by the Commission pursaoé8@4 CMR 1.23(2), shall constitute the Final
Order of the Commission.

(2) Who May Obtain Judicial Review of a Final Commissforder Judicial review of a Final Order of the
Commission may be obtained by the Complainant, Respondenher mérson aggrieved by such Order
pursuant to M.G.L. c. 151B, § 6. The Commission may desigrmatesel of the party who prevailed in
Commission proceedings as agent of the Commission fopuhgose of defending the Decision during
judicial review. Designation of outside counsel as agettimfCommission under 804 CMR 1.24(2) and 804
CMR 1.25(2) shall be made in a writing signed by the Ger@ahsel of the Commission.
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1.25: Judicial Enforcement

(1) Definition of Final Commission OrdewWhere no party files a timely appeal to the Full Corsiuis of a
final decision of a Hearing Commissioner, that decisionl slealstitute the Final Order of the Commission
for the purposes of judicial enforcement. If an appeal to tilied®@mmission is timely filed, or the decision
is subject to automatic review pursuant to 804 CMR 1.23f®, Commission decision of the Full
Commission shall constitute the Final Order of the Comiaonistor the purposes of judicial enforcement.
Predetermination settlements approved by the Commissltmwiiog 804 CMR 1.15(6)(b) and Consent
Orders entered into by the Commission pursuant to 804 CMR laj8constitute Final Orders of the
Commission for the purposes of judicial enforcement.

(2) Who May Obtain Judicial Enforcement of a Final Commis$Drder A party to a Consent Order, pre-

determination settlement, or a person affected by a dieeikion and Order of the Commission may file a
complaint with the Commission alleging violation(s) ofds@onsent Order, pre-determination settlement, or
final decision and Order. The Commission shall proceedtairo enforcement by filing a petition in the

appropriate state court pursuant to M.G.L. c. 151B, § 6; tmen@ssion may appear in court at enforcement
proceedings by one of its attorneys, or it may designat@sel for the party aggrieved by the alleged
violation as agent of the Commission for the purposgbtdining enforcement, through the General Counsel.

(3) The Commission may seek to enforce the provisions.6G.Mc. 151B, c. 151C, or c. 272, 88§ 92A, 98,
or 98A, or 804 CMR 1.00 et seq. by utilization of the procedseeforth in M.G.L. c. 151B, 88 5, 8, M.G.L.
C. 214 8 3 (12) or (13) or any other lawful means as theesttef justice demand.

REGULATORY AUTHORITY

804 CMR 1.00: M.G.L. c. 151B, c. 151C and ¢.272, § 98.
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