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Purpose & Scope

In 1996 several Massachusetts agencies received funding under the federal Violence Against Women Act after having outlined in their grant proposals plans to develop a training manual for the prosecution of domestic violence and sexual assault cases.  The Massachusetts District Attorneys Association proposed that a collaborative effort, including all Massachusetts District Attorneys offices and the Attorney General’s Office, combine resources and produce a single manual for statewide application.  The original manual was funded by the Offices of former Attorney General Scott Harshbarger, former Norfolk District Attorney Jeffrey Locke, and former Norfolk District Attorney William Delahunt.  The manual was written by Lisa McGovern, formerly an Assistant District Attorney in Middlesex County, and was reviewed by an editorial board comprised of representatives from the offices of Massachusetts’ eleven  District Attorneys and the Attorney General.  The manual was distributed in November 1997 to all Massachusetts prosecutors handling domestic violence and sexual assault cases.

In 2000 the Violence Against Women Grant Office awarded the Massachusetts District Attorneys Association a grant to update the manual in 2001.  The manual was significantly expanded and revised, and supplanted the original edition.  In 2005 and 2006 the VAWA STOP Grant program again awarded the Massachusetts District Attorneys Association with grant funding to update the manual.  The manual has again been significantly revised and replaces the second edition.  
The manual covers domestic violence and sexual assault cases simultaneously because they involve similar victim dynamics, and present prosecutors with similar complex challenges. The crimes of domestic violence and sexual assault are also all too often inextricably intertwined. 

Cases involving child abuse, including child victims of sexual assault are not within the scope of this work.

A Note On Language

Throughout the manual, victims are often, though not exclusively, referred to in the feminine gender.  This reflects the fact that in the overwhelming majority of domestic violence cases and sexual assault cases, the victim is female and the offender male.  However, where applicable, the contents are intended to pertain equally to male victims, and/or to victims who are the same gender as their assailants or abusers.

In the past decade rape crisis center advocates have deliberately adapted use of the term “survivor” in place of “victim,” particularly with respect to the crime of rape. Due to the statutes, cases and legal authorities that use and define the term “victim,” the manual introduces “survivor” but also retains “victim.” 
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1. FOUNDATIONS  

1.1. BACKGROUND INFORMATION ON DOMESTIC VIOLENCE &  SEXUAL ASSAULT

The prosecution of domestic violence and sexual assault crimes have similar, troubling histories: in both, focus has been placed on the status of the victim rather than the actions of the perpetrator. The sexual history and social position of a rape victim was examined, rather than focusing on the conduct of the rapist.  Society examined a domestic violence victim’s behavior as an excuse for why her spouse or partner was violent, rather than focusing on the offender’s criminal behavior.  Society widely rationalized and tolerated violence, both sexual and domestic.  Progress has occurred in the past three decades in identifying and punishing the perpetrators of domestic violence and sexual assault.  However, many attitudinal and procedural obstacles to successful prosecution remain -- vestiges of these difficult legal  histories.

1.1.1. A Brief History of Rape Law

The oldest written laws that make the act of rape a crime are from the Code of Hammurabi in the early seventeenth century B.C.   The act was punished as a theft of  property rather than a physical assault.  A man who raped a virgin was slain; a man who raped a married woman was treated as an adulterer, and both he and his victim were drowned (though the husband of the rape victim was allowed to pull her from the river if he could bear to live with such a disgraced woman).  The common law of the early Hebrews established a fine of 50 pieces of silver to be paid to the father of a virgin who was raped, and required the victim and rapist be married.  A married Hebrew woman who was raped was also considered to be an adulteress and was killed.  Later Talmudic readings were not so severe, but introduced strict resistance requirements as a condition precedent.

As the Middle Ages progressed, developments in rape laws were largely responses to the problem of bride capture -- whereby an abductor and rapist of a woman of high stature could claim the victim as wife and gain possession over her wealth.  Men of property drew up statutes which did not nullify the claim of marriage by a rapist nor condemn the nature of the act, but only nullified the rapist’s claim to the victim’s property.   In the earliest English common law, the punishment for rape consisted of penalties and compensations proportioned to the value set upon the life of a person by a fixed scale  (the “wergeld”).  A virgin commoner would receive 60 shillings for suffering a rape, a non-virgin commoner 30 shillings.  The rape of a wealthy man’s wife entitled the husband to considerably more than the sum set for poorer husbands whose wives had been raped.  

Before the twelfth century reign of King Henry II, when trial by jury replaced trial by combat or duel, a woman’s ability to achieve appropriate compensation for rape (and protection from it) was not only hampered by the wergeld, but also by her inability to fight.  Thus, the advent of trial by jury was in itself a major advance for the rape victim, although from the start there were constrictive requirements for a rape complaint -- such as the display of bloody, torn garments. 

A significant broadening of the law occurred in the thirteenth century: the concept of rape was expanded to include women other than men’s wives and daughters (e.g. justice for “matrons, nuns, widows and concubines”).  In addition, punishment for the offender no longer depended upon the economic status of the victim.  Most importantly, it was at this time that the state first expressed its own interest in prosecuting: if the rape victim did not sue within forty days, the right to prosecute automatically passed to the Crown.  “This bold concept ... was a giant step for the law and for women.  It meant that rape was no longer just a family misfortune and a threat to land and property, but an issue of public safety and state concern.”   Brownmiller,  Against Our Will 29 (Simon and Schuster 1975). However, requirements accompanied the expanded concept of rape -- such as proof of certain amounts of penetration, proof of ejaculation, age limitations for victim and rapist, and proof of resistance.  These requirements are evidence of widespread fear that the claims and testimony of female victims should be treated with extraordinary caution, if not disbelief.

A longstanding fear of believing rape victims’ allegations is seen in the writings of major legal scholars of succeeding centuries.  Blackstone, in the eighteenth century, pronounced that a delayed complaint was a false complaint.  Hale’s  nineteenth century maxim that “Rape is an accusation easily to be made and hard to be proved, and harder to be defended by the party accused, the reverse innocent” was universally quoted.  Matthew Hale, 1History of the Pleas of the Crown 634 (R.H. Small 1847).   Wigmore’s harsh evidentiary corroboration requirements carried the theme forward into the twentieth century. 

At common law, rape was defined as “the carnal knowledge of a woman forcibly and against her will.”  William Blackstone, 4 Commentaries 210.  Since 1642, rape has been proscribed by statute in the Commonwealth of Massachusetts.  See Commonwealth v. Burke, 105 Mass. 376, 380 (1870), citing the first rape statute codified at 2 Mass. Col. Rec. 21.  But the concept of a rape victim as an untrustworthy witness impeded consistent prosecution of rape as a public wrong.
Before the 1960’s, the common law definition of rape generally used throughout the United States was ‘carnal knowledge of a woman not one’s wife by force or against her will.’  In 1962, the United State Model Penal Code (MPC) was established and updated the definition of rape.  Under the MPC, “a man who has sexual intercourse with a female not his wife is guilty of rape if … he compels her to submit by force or threat of force or threat of imminent death, serious bodily injury, extreme pain, or kidnapping.”   In addition to excluding rape within marriage, the MPC stated that rape by a voluntary social companion was a less serious offense than rape by a stranger, and treated the rape of men as a lesser felony than the rape of women.

The ‘sexual revolution’ of the 1960’s opened up increasingly public dialogues on human sexuality.  The renaissance of the feminist movement in the 1960’s and 1970’s encouraged and empowered women to seek better treatment in courts. The victims’ rights movement began in the early 1970’s, when feminists opened the nation’s first rape-crisis centers; subsequently, prosecutors’ offices began to hire victims’ advocates, and a number of states amended their constitutions to protect victims’ rights. 

The first rape crisis centers in Massachusetts were the Boston Area Rape Crisis Center (BARCC) and the Rape Crisis Center of Central Massachusetts.  These centers, opened in 1973, were grassroots projects staffed and supported by volunteers.  The centers’ volunteers developed new approaches to assisting survivors of sexual assault, most notably approaches employing an “empowerment model.”  Empowerment models reveal the way a sexual assault robs a person of control over her body and power over her life, and stresses the need to re-empower survivors.  To promote healing and recovery, the philosophy focuses on an individual’s inherent wisdom and knowledge.  The counselors discovered that survivors of sexual assault have a particularly compelling need to be in control of their own lives, and are usually struggling with important, complex decisions.  Accordingly, the rape crisis counselors work to help the survivors identify all of the options available to them and help decide which is best, in a non-judgmental way.  The counselor acts as a sounding board.

Rape crisis center volunteers worked to influence and ally all people who come into contact with sexual assault victims – police, prosecutors, social workers, and medical personnel – to dispel common myths, to increase accountability, and to improve support services.

In 1982, federal block grants to states, including Massachusetts, helped fund greater numbers of rape crisis centers across the country, with the aim of creating an improved systemic response to the crime of rape. Starting in 1983, Massachusetts also distributed state funds to support rape crisis centers:

By 1987, sixteen rape crisis centers were funded by the Massachusetts Department of Public Health.  An additional six opened between 1988 and 1999.  Today, there are 18 comprehensive rape crisis center sites [through 19 contracts] funded in part by state and federal (PHHSBG and VAWA) funding through the Massachusetts Department of Public Health, each providing free services to rape and sexual assault survivors, as well as prevention education in their communities.  Additional federal VAWA funding has supported some of the centers through the Massachusetts Executive Office of Public Safety since 1996.
Jane Doe, Inc., Taking Action Against Sexual Assault, A Call to Action in Massachusetts 14, (June 2001)(emphasis added).
Massachusetts’ rape crisis centers increased their presence and influence as well as their numbers:

In 1984, the Massachusetts Coalition of Rape Crisis Services (MCRCS) was founded for the purposes of building connections between developing rape crisis centers, sharing information about services, and developing political strength to mobilize toward legislative change.  The MCRCS operated as an all-volunteer organization until 1995, when its first Executive Director was hired. At that time, The Massachusetts Coalition Against Sexual Assault (MCASA) was founded as a partner organization to house coalition building and statewide programming efforts.  Later, in 1998, MCASA merged with the Massachusetts Coalition of Battered Women Service Groups to form Jane Doe Inc., The Massachusetts Coalition Against Sexual Assault and Domestic Violence.
Id.  (emphasis added).
Because of the work of rape crisis centers, the work of other grass roots efforts within the emerging feminist and victims’ rights social movements, and the work of sensitive professionals within the medical and criminal justice communities, greater public attention focused on the lasting effects of violent crime, particularly rape. This attention revealed the mistreatment of rape victims in the court system, and revealed that rape does not only occur when a stranger attacks an adult woman and uses overwhelming force.  State legislatures then responded to the public focus on these issues, and significant substantive rape law reform followed.  

In the period of 1976-78 alone, over thirty-three states amended their rape statutes.  Common substantive changes included the replacement of a single crime of rape with a series of graded offenses, the modification or revocation of corroboration and resistance requirements, and a redefinition of rape to include homosexual assaults, attacks upon male victims, acts of sexual penetration other than vaginal penetration, and sexual assaults with an object or finger.  Threats, as well as overt force, were recognized as a means of overpowering victims.   Taking advantage of incapacitated victims was recognized to be rape (including victims who were mentally ill or under the influence of drugs and alcohol). By 1980, more than forty states passed rape shield statutes to protect a victim from being forced to reveal and be judged by his or her past sexual conduct (Massachusetts’ statute, Mass. Gen. Laws ch. 233, § 21B, was first enacted in April 1977 and later amended in 1983). Enactment of the Massachusetts’ Rape Crisis Counselor Privilege in 1984, Mass. Gen. Laws  ch. 233, § 20J, protected the privacy of conversations between sexual assault victims and rape crisis counselors. 

Until recently, a woman could not lodge a complaint of rape against her husband.  The spousal rape exemption implicitly classified marital rape as mere sex.  A wife’s supposed consent to sex in marriage was seen as consent to be raped.  “It would always be competent for a party indicted to show in defense of a charge of rape that the woman on whom it was charged to have been committed was his wife.”  Commonwealth v. Fogerty,  74 Mass. 489, 491 (1857).   Nebraska was the first state to abolish the marital rape exemption --- in 1976.  In 1980 portions of the marital rape exemption were still included in the Model Penal Code:  “The problem with abandoning the immunity in many such situations (of rape by force or threat) is that the law of rape, if applied to spouses, would thrust the prospect of criminal sanctions into the ongoing process of adjustment in the marital relationship.”  Model Penal Code § 213.1 cmt.
In 1981, the Massachusetts Supreme Judicial Court affirmed a lower court’s decision to convict a husband for the rape of his wife, Commonwealth v. Chretien, 383 Mass. 123 (1981) and in 1991, the Massachusetts Legislature explicitly prohibited relationship-based exemptions for sexual crimes. By 1993, marital rape had become a crime in all 50 states.  

By 1984, Congress had passed the Victims of Crime Act (VOCA), which used revenues from bail forfeitures and fines to subsidize state programs for crime victims.  In 1986, VOCA established sexual assault as one of the priority funding areas.  The Massachusetts Office for Victim Assistance (“MOVA”) distributes these funds, which are also used to fund services for victims and families of child sexual abuse and assault. 

The Violence Against Women Act (VAWA) was passed by Congress in 1994, after four years of hearings and documentation demonstrated how violence against women affects interstate commerce and interferes with a woman’s ability to enjoy equal protection.  The act was passed pursuant to Congressional authority under both the Commerce clause and the Fourteenth Amendment.  VAWA was the  first federal legislation specifically aimed at addressing crimes of violence against women.  The landmark legislation made domestic violence a federal crime, and increased funding for victim services and coordinated community responses to gender-based crimes. (VAWA also implemented a civil rights remedy based on a civil right to be free from crimes of violence motivated by gender.  However, the United States Supreme court recently held, in U.S. v Morrison, 529 U.S. 598, 120 S. Ct. 1740 (2000), that the civil rights remedy was unconstitutional.  The five to four decision held that neither the Commerce Clause nor the Enforcement Clause of the 14th Amendment provided Congress with the authority to enact such a provision.)

Three state agencies are responsible for administering VAWA funds in Massachusetts: the Executive Office of Public Safety/ Programs Division, the Department of Public Health, and the Department of Social Services.  Advisory groups from each of these agencies convened and then subsequently founded Massachusetts’ Statewide Sexual Assault Prevention and Intervention Network (SSAPIN) in 1999. 


Congress passed the Violence Against Women Act in 2000, and again in 2005, to continue the funding of victim services and coordinated community responses.
Four projects in Massachusetts in the 1980’s and 1990’s were particularly significant in improving sexual assault victim services: the development of the Massachusetts Sexual Assault Evidence Collection Kit, the development of a training manual for providing services to survivors of sexual assault, the development of SAIN Teams, and the creation and expansion of the Sexual Assault Nurse Examiner’s Program.  

· A multi-disciplinary ad hoc group, called the “Rape Working Group,” was formed in 1983 to analyze how to better enforce laws against rape and how to better serve victims of rape in Massachusetts.  The group focused on the creation of a uniform kit to improve the collection and preservation of evidence from rape victims reporting to hospital emergency departments.  The Massachusetts Sexual Assault Evidence Collection Kits were first produced in 1988 and have since been provided annually to all hospitals, free of charge, by the Executive Office of Public Safety, Programs Division.

· The training manual on providing survivor services, entitled “Reclaiming Our Lives,” was a seminal work whose influence in improving services for sexual assault survivors remains widespread.  The manual was written and distributed by the Massachusetts Coalition of Rape Crisis Services in 1986 and was funded by the Department of Public Health.  A new manual, “Supporting Survivors of Sexual Assault,” was published by DPH and Jane Doe in 1996, and again in 2002.
· The Sexual Assault Intervention Networks (SAIN Teams) are collaborative efforts by medical, forensic, criminal justice, and social services agencies to coordinate multidisciplinary investigations of and responses to allegations of child sexual assault.  Scheduled team meetings improve the coordination of services, and compel representatives of all involved agencies to be present when a child is interviewed, in order to prevent multiple interviews for child victims and their families. SAIN Teams were first convened in the mid-1980’s; by 1995 SAIN teams were established state wide, with funding administered by the Department of Social Services.

· In 1995 the Sexual Assault Nurse Examiner (SANE) Program was developed at the Department of Public Health, and its first sites opened in hospitals in Boston and Lawrence in the following year.  The program’s primary goal is to improve the treatment of victims of sexual assault in emergency room settings through high quality, coordinated care provided by specially trained nurses.  The nurses are trained to conduct examinations skillfully and sensitively, to carefully collect and preserve evidence pursuant to a standardized statewide protocol, and to present effective testimony in court.  SANE is currently operating at 25 sites across the state.     

As stated in a recent report by Jane Doe, Inc., the legislative, institutional, and cultural changes made over the past three decades reveal much progress in society’s understanding of the dynamics and implications of sexual assault:

As progress has been made in society’s understanding of rape and sexual assault, previously silenced populations of survivors have come forward: children, inmates, teens victimized by dating partners, immigrants, gay men, lesbians, transgender people, homeless people, heterosexual men, survivors of street violence and political violence.  We now recognize rape and sexual assault as an integral component of domestic violence; as a hate crime perpetrated on targeted victims (both women and men); as a random act of violence; and as a tool of political and social oppression.  The United Nations, in an historic declaration in 1993 proclaimed that rape violates the basic human rights that must be accorded to every citizen of the world.  

Jane Doe, Inc., Taking Action Against Sexual Assault, A Call to Action in Massachusetts 16 (June 2001) (emphasis added).
However, the need for further systemic and legislative reform remains acute.  Perceptions are still based on myths and other vestiges of the troubled history of rape law.  For example, despite the fact that marital rape is now a crime in all 50 states, the public’s knowledge and/or acceptance of the doctrine is far from uniform. As of 1996, 33 of these states (not including Massachusetts) still allowed exemptions where physical force is not used.  

The message given is that rape is sex, as consented to in marriage, unless it is accompanied by other forms of overt physical violence and injury.  Yet, rape survivors and advocates can attest that rape, while always a crime of violence, may not be “violent” in a manner that can be demonstrated in court.  Most rape is perpetrated by dates, significant others, acquaintances, or relatives.  Coercion, past violence, and implicit threats of harm -- rather than actual “violent force” -- are often the weapons.  Even when force is used, there is not necessarily physical evidence that can be presented in court.  Many survivors choose not to fight back, choosing to avoid greater physical injury or death.  They often are not believed unless they can point to bruises, weapons, and an appropriately “villainous” perpetrator.  Laws such as the partial rape exemptions reinforce these norms, and discourage the reporting and prosecution of crimes. 

Massachusetts Dept. of Public Health, Bureau of Family and Community Health, Supporting Sexual Assault Survivors:  A Journey to Justice, Health and Healing 5 (1997) (emphasis added).
The fear that one will be injured or killed is equally as common among women who are raped by husbands and dates as among women who are raped by total strangers.  D.G. Kilpatrick et. al., Criminal victimization:  Lifetime prevalence, reporting to police, and psychological impact,  in Crime and Delinquency 33:479-489 (1997).  Yet, the Massachusetts Behavioral Risk Factor Surveillance System, a survey conducted by the Massachusetts Department of Health in 1997, revealed that ten percent of the adult Massachusetts residents surveyed believed that “it might be ok” to make a spouse have sex without his or her consent. 

1.1.2. A Brief History of Domestic Violence Law

1.1.2.1.   Early History
Violence against wives went unpunished for centuries; these physical assaults were  expressed as “corrective discipline” and “chastisement” for deserving wives.  Davis, E.G., The First Sex (Penguin Books 1972).  British common law adopted the ‘rule of thumb’ which authorized wife-beating but limited the size of the weapon to a rod less than or equal to the width of the husband’s thumb.  

The European tradition of approving the use of violence against wives continued in the United States.  “In 1824 the Mississippi Supreme Court in Bradley v. State, 1 Miss. 156 (1824) voiced approval of the husband’s role as disciplinarian and stated its belief that the law should not disturb that role:  ‘Let the husband be permitted to exercise the right of moderate chastisement, in cases of great emergency, and use salutary restraints in every case of misbehaviour, without being subjected to vexatious prosecutions, resulting in the mutual discredit and shame of all parties concerned.’”  U.S. Commission on Civil Rights, Under the Rule of Thumb:  Battered Women and the Administration of Justice, (Washington, D.C. 1982).
Alabama, in 1871, was the first state to rescind the right of a man to beat his wife:  “The privilege, ancient though it be, to beat [one’s wife] with a stick, to pull her hair, choke her, spit in her face or kick her about the floor, or to inflict upon her like indignities, is not now acknowledged by our law ... [I]n person, the wife is entitled to the same protection of the law that the husband can invoke for himself ... All stand upon the same footing before the law “as citizens of Alabama, possessing equal civil and political rights and public privileges.”  Fulgham v. State, 46 Ala. 146, 146-47 (1871).  But this case did not precipitate a newfound and widespread intolerance for wife beating.  A neighboring state’s contradictory decision three years later was more widely cited: 

If no permanent injury has been inflicted, nor malice, cruelty nor dangerous violence shown by the husband, it is better to draw the curtain, shut out the public gaze, and leave the parties to forget and forgive.  
State v. Oliver, 70 N.C. 60, 61-62 (1874).
In 1882, Maryland was the first state to make wife-beating a crime, subjecting the perpetrator to a punishment of 40 lashes or a year in jail.  Davidson, T., Wife Beating: A Recurring Phenomenon Throughout History, in Battered Women:  A Psychological Study of Domestic Violence, (Maria Roy ed., Nostrand Reinhold 1977).   “Not until 1920 did all states remove laws permitting, or enact laws prohibiting, wife beating.”  Note, Domestic Violence No Contact Orders and the Autonomy Rights of Victims, Vol. XL, No. 4 Boston College L. Rev. 937 (1999). Though such statutes were adopted, enforcement was rare and violence against wives largely went unpunished for the next fifty years. Myths and misconceptions continued to hamper the effective response of law enforcement.  These myths included beliefs that domestic violence is a private family matter, that domestic violence is usually provoked by the victim, that battered women are masochistic, that batterers are always drug or alcohol abusers, and that battered women must desire to “press charges” before the state can take action.   Police were expected to “draw the curtain” and ignore domestic violence.  Domestic violence calls were assigned a low response priority, and actual arrests were discouraged.

1.1.2.2. Modern Reform Efforts

Police Policies 
As with rape law, the conjuncture of the feminist movement and the victims’ rights movement initiated multiple changes in public sentiment and in domestic violence laws.  Varied responses to the issues resulted in varied degrees of protection and enforcement.  In many parts of the country, police were initially trained to avoid making arrests and were expected to act as mediators and counselors in “crisis intervention,” treating a domestic violence call as the scene of a marital conflict rather than the scene of a crime.  However, as research increasingly revealed that penalties must be certain and severe in order to influence the batterer, protocol for police and prosecutors increasingly changed from “crisis intervention” to  “crime intervention” goals.  Instead of focusing on preserving and calming the marriage, attention shifted to stopping the violence, making the victim safe, and holding the batterer accountable.  

Successful court challenges to police non-response and non-arrest policies led to policy changes and legislative responses.  For example, the consent decree obtained in Bruno v. Codd (a 1977 suit against the New York City Police Department) mandated police policies to improve response times and arrest rates of domestic violence complaints.  In 1984, in Thurman v. City of Torrington, a federal jury in Connecticut awarded a battered wife $2.3 million on the grounds that the police failed to protect her from her spouse.  The police department’s non-arrest policy was reasoned to be sexual discrimination.  As a result, police departments and legislatures throughout the U.S. began to replace non-arrest and non-intervention policies with more aggressive policies.  The first step was often providing police with the legal authority to arrest at the scene.  

In 1984,  the United States Attorney General recommended arrest as the standard police policy.  All 50 states now provide for warrantless arrests, though the statutes vary in the amount of discretion accorded to the police officer.  The implementation of laws mandating arrest in domestic violence cases increased the number of arrests for minor assaults by seventy percent.  See Evan Stark, The Battered Mother’s Dilemma, 27 Western State Univ. L. Rev. 33 (1999).
Public Awareness 

Changes in public attitudes toward domestic violence in the late 1970’s and 1980’s forced significant institutional responses.  Domestic violence came to be recognized as a public policy issue with major implications for the health and safety of women and children and not just a private family matter. 

In 1976, Pennsylvania was the first state to create a statute providing for court orders of protection for victims of domestic violence.  In the same year, it established the first state coalition of service groups and law enforcement agencies working against domestic violence.  Oregon mandated arrest in domestic violence cases in 1977.  Minnesota allowed warrantless arrests, with or without a protective order, in 1978.  Congressional hearings on domestic violence were held in 1979.  A widely cited study in Minneapolis in 1983 found arrest more effective than other alternatives in reducing repeat violence.  Federal funding for programs serving victims of domestic violence was earmarked in 1984. National Domestic Violence Awareness Week was recognized in 1987.  See David Adams, Historical Timeline of Institutional Responses to Battered Women 1850-199, in Emerge (Cambridge 1992). 

The Violence Against Women Act (“VAWA”) was enacted in 1994, and reenacted in 2000 and 2005, providing generous funding for law enforcement and prosecution training, victim services, and coordinated community responses to domestic violence and sexual assault.

Prosecutors’ Policies 

Prosecution practices were also reformed.  In order to combat a long history of failure to initiate or follow through on domestic violence charges, many jurisdictions responded by limiting or removing the prosecutor’s discretion when deciding whether to proceed with a case.  Under mandatory prosecution policies – “no drop” policies – a prosecutor cannot routinely dismiss charges at the victim’s request but must pursue the case and elicit the victim’s cooperation.  The policy underscores the fact that the state, not the victim, is the party to the prosecution.  Note, Domestic Violence No Contact Orders and the Autonomy Rights of Victims, Vol. XL, No. 4 Boston College L. Rev. 942-943 (1999). 

In jurisdictions without a no-drop policy, 50 – 80% of all domestic violence charges are dropped; where no-drop policies are in effect, attrition ranges from 10-34%. Kalyani Robbins,  No-drop Prosecution of Domestic Violence: Just Good Policy, or Equal Protection Mandate?, 52 Stanford L. Rev. 216.  Many victims are relieved if they do not have to make the choice to testify against their abuser because the state makes the choice for them.  However, a truly effective no-drop policy should leave room for prosecutorial discretion with regard to decisions affecting victim safety.  Id. 

Courts and prosecutors also increasingly made use of mandatory no-contact orders, prohibiting the defendant from directly or indirectly contacting the victim and prohibiting him from approaching the home or any other location where the victim is likely to be found.

Some states (D.C., Florida, Hawaii) now prioritize domestic violence cases and create intake centers and special courtrooms for domestic violence cases – integrating intake and case processing of civil and criminal cases together. 

Three innovative domestic violence programs have been recently initiated in Massachusetts:   

The Domestic Violence Intervention Project  (Northwestern DA’s)

Created in 1996, the Northwestern District Attorney’s Office has collaborated with 44 police departments from 47 towns in Franklin and Hampshire counties and with both governmental and non-governmental agencies to improve the delivery of services to victims and their children in the Northwestern District.  These efforts have enhanced and expanded collaboration among law enforcement, shelter staffs, batterer’s intervention programs, community based service providers, and the court system.  The key components to the program are:
· Following an arrest, police officers page a domestic violence advocate who works as a team with police in providing support and advocacy for the victim (non-governmental victim advocates are available nights and weekends to respond immediately);
· Court Liaison staff from Moving Forward (formerly MOVE) are available to speak with offenders at the East Hampshire District Court and the Hampshire Probate Court at the time of their arraignment concerning batterer intervention programs and other available services; and 

· A partnership working group meets quarterly to discuss cases and review protocols and to receive in-service training on relevant DV topics.  

Additionally, due to funding cuts over in the last few years, the AWARE (Abused Women’s Active Response Emergency) alarm program is now part of this project (now called DVIP/AWARE Project).  The AWARE project collaborates with ADT Security Services, Inc. and local police departments to provide in-home alarms to victims identified as being at high risk of further abuse.  Alarm recipients push a button and receive a priority response from police.

The Safety First Domestic Violence Project (Plymouth DA’s)

First created in 1998, the Plymouth District Attorney’s Office has collaborated with the Brockton Police Department, the Brockton District Court Probation Department, the Massachusetts Parole Board, and the U.S. Attorney’s Office, the Plymouth County Sheriff’s Department, SAFEPLAN, the Brockton Family and Community Resource Center, Women’s Place, and the South Shore Women’s Center to increase coordination in monitoring high risk domestic violence offenders.  The project aims to identify domestic violence offenders at high risk to re-offend, design strategies to maximize supervision of those offenders to decrease the risk of continued violence, and provide increased services to the victims and their children.  The project was initiated because a relatively small number of repeat offenders are responsible for more than one third of the domestic violence incidents in Brockton.  Also, services available to partners of high risk repeat offenders are under utilized, and a number of cases involving repeat offenders are dismissed due to insufficient evidence.  Under this program:

· the investigation and prosecution of high risk repeat offenders is prioritized;
· case files are expanded on each high risk repeat offender and are used in making bail determinations, charging decisions, gathering evidence of prior bad acts for use at trial, sentencing, parole determinations, and programming decisions within the House of Corrections;
· high risk domestic violence offenders on probation receive probation home visits;
· a jail visitation program ensures a probation/police team visit the offender in jail prior to his release to establish contact, review conditions, facilitate entry into needed programs and other services, and identify potential difficult issues that may arise upon release; and

· a law enforcement task force meets bi-weekly to review the status of offenders, identify new high risk repeat offenders, and identify systemic problems.

The Judicial Oversight Demonstration Project (Suffolk DA)

Funded through a Federal Grant from 2000 through 2005, this project established a Domestic Violence Session in the Dorchester District Court.   The project sought to evaluate the extent to which incidents of domestic violence in a community could be reduced through collaborative government and community- based efforts in conjunction with extensive judicial supervision of domestic violence offenders.  The project’s partners included the Suffolk District Attorney’s Office, Dorchester Municipal Court, the Dorchester Municipal Court Probation Department, the Boston Police Department, the U.S. Attorney’s Office, the Dorchester Community Roundtable, Casa Myrna Vazquez, Northeastern University School of Law Domestic Violence Clinic, Common Purpose, the Committee for Public Counsel Services, the Asian Task Force Against Domestic Violence, the Association of Haitian Women, The Center for Community Health Education, Research and Service, Close to Home, Safe Havens Interfaith Partnership Against Domestic Violence, and the Boston Public Health Commission (this agency took over the outreach worker program from the MA Prevention Center). Under this program:
· the court session handled all intimate partner restraining orders, arraignments, pre-trial conferences, probation reviews and probation surrenders; the session also handles other criminal cases involving offenders who are already on probation for a domestic violence case;
· thirty days after sentencing, all offenders placed on probation for domestic violence cases return for a probation review before the court (additional reviews are also scheduled);
· cases were reviewed prior to arraignment by the five ADAs in the domestic violence unit to identify needed follow-up investigation, witnesses, and evidence;
· victim services were expanded, evidence collection practices were improved, and focus was increased on high risk repeat offenders;
· a batterer intervention subcommittee worked to make programs more accessible, affordable and culturally competent;
· bi-weekly meetings were held to identify issues, solve problems and create task forces on particular issues; and

· briefing sessions and an intervention/prevention program for restraining order defendants began in June of 2001.

Although federal funding for the program has come to an end, the dedicated domestic violence session at Dorchester Municipal Court has been maintained with many of the enhancements this project initiated.

The Family Justice Center of Boston (FJCB)

The FJCB began as a partnership between the City of Boston and the Suffolk County District Attorney’s Office to look  for a better way to serve victims of domestic violence, sexual assault, and child abuse.  In October 2003, the Office of Violence Against Women announced a grant from the President’s Family Justice Center Initiative.  The City and the DA applied for the grant, and were chosen as one of fifteen sites nationwide to create a Family Justice Center.  Mayor Menino donated the space at 989 Commonwealth Avenue to house the FJCB, and DA Daniel Conley began the planning that would result in finding partners from state and city agencies, and grass-roots community based programs to locate at the site.  

Formally opened in June 2006, people seeking help at the FJCB will be afforded a one-stop location for a range of programs.  Some of the services provided include: access to police detectives, prosecutors and advocates who can assist with criminal cases and information about the criminal justice system, support services, crisis intervention, information & referrals, trauma evaluation and counseling, advocacy for children, teens and their parents, civil legal assistance for restraining orders, family law issues (custody, visitation, child support, spousal support, divorce and paternity), housing, education, privacy, employment, welfare advice, immigration, and referrals.  For further information, the FJCB can be reached at (617) 779-2100.
Legislative Reform in Massachusetts 

Domestic violence reform in Massachusetts is illustrated by a progression of statutes.  In 1968, Massachusetts passed a Victim Compensation Bill -- but specifically excluded anyone who had a familial or sexual relationship with the perpetrator.  

In 1978, the Abuse Prevention Act was enacted (Mass. Gen. Laws ch. 209A), providing for orders of protection for victims of domestic violence.

The Massachusetts Office for Victim Assistance (“MOVA”) was established after the state legislature enacted the Victim Bill of Rights in 1983.  MOVA provides guides to victim rights and services, and training materials for domestic violence court advocates.  

In 1984, the Judicial Response System was established to allow victims of domestic violence in Massachusetts to get restraining orders when courts are not open.  In 1990, the Abuse Protection Law was amended, expanding protection. 

The “Massachusetts Policy for Law Enforcement Response to Domestic Violence” (“Law Enforcement Guidelines”) were first authorized and promulgated in 1991 under the provisions of Chapter 403 of the 1990 Abuse Protection Act.  The Law Enforcement Guidelines were revised in 1997 and in 2001.  A copy of the guidelines is included in the appendices, section 9.1. 

In 1992 -- when, on average, a Massachusetts woman was killed by her male batterer every 13 days -- Gov. Weld declared a “domestic violence public emergency.”  That same year the Massachusetts stalking bill was adopted, creating the crimes of stalking and stalking in violation of a protective order.  (The first stalking law was passed in California in 1991 after an actress, Rebecca Shaeffer, was shot and killed at the door to her apartment building by a fan, Robert Bardo, who had stalked her for two years.  All fifty states now have comprehensive anti-stalking laws.)

Also in 1992, Massachusetts adopted a “Registry Bill.” Under this bill,  the Massachusetts Commissioner of Probation, in conjunction with the Department of Public Safety, implemented the nation’s first computerized Registry of Civil Restraining Orders.  Both temporary and permanent civil restraining orders issued by all district, superior and probate courts are entered into the Registry on the same day they are issued.  

The legislature also enacted a  “Bail Reform Bill” in 1992 to allow an abuser’s dangerousness to be considered when setting bail.  The 1992 “Bail Reform Bill” was later struck down by judicial decision, but on July 14, 1994,  the Governor signed Chapter 68 of the Acts of 1994, “An Act Relative to the Release on Bail of Certain Persons,” codified as Mass.Gen. Laws ch. 276, § 58A.  This statute added an entirely new procedure by which the court, on motion of the Commonwealth, can deny pretrial release based on the defendant’s alleged “dangerousness.”  See infra section 4.3.2.

A number of significant legislative changes occurred in 1996.  The stalking bill was amended, and many sections of Mass. Gen. Laws ch. 209A were amended.   Under Mass. Gen. Laws  ch. 209A, Sections 1, 5A and Section 7 were amended to insure full faith and credit to out-of-state protection orders; Section 3B was amended to compel courts to order the surrender of firearms and licenses to carry firearms where a plaintiff demonstrates a substantial likelihood of immediate danger of abuse; Section 5 was expanded to allow a plaintiff who is physically unable to come to court to obtain relief; and Section 6 was amended to allow for warrantless arrests whenever an officer has probable cause to believe an order has been violated.)  

In 1996, domestic violence reform also prompted a change in custody determinations. The Supreme Judicial Court decided that when determining custody awards, judges must make written findings about the effects of domestic violence on children.  Custody of Vaughn, 422 Mass. 590 (1996).

Similar to the efforts of rape crisis centers and other advocates to reform rape law, as outlined supra in the section on the history of rape law, advocacy groups and victim service groups helped propel these domestic violence legal reforms in Massachusetts.  The Massachusetts Coalition of Battered Women Service Groups (“MCBWSG”) was founded in 1978, the same year the National Coalition Against Domestic Violence was organized.  Battered women’s programs provide hotline services, emergency shelter, counseling, legal advocacy, and other services to female survivors of partner violence and their children.

By 1996, MCBWSG had grown to include thirty- five member programs. One of the MCBWSG’s most successful fundraising programs was initiated in 1992, and continues to date: The Jane Doe Safety Fund’s Walk for Women’s Safety. In July of 1998, MCBWSG joined forces with the Massachusetts Coalition of Rape Crisis Centers (founded in 1984) and the Massachusetts Coalition Against Sexual Assault to form Jane Doe: The Massachusetts Coalition Against Sexual Assault and Domestic Violence.  Jane Doe has been instrumental in lobbying for legislative reform and for increased legislative appropriations for shelters, counselors, and other domestic violence survivor services.

In August of 2000, the legislature enacted a new anti-stalking law, “the Criminal Harassment Law,” which went into effect on November 1, 2000.  The statute criminalizes as a misdemeanor a lesser degree of conduct than that outlawed by the stalking law passed in 1992, as no threat is required. The aim is to allow legal intervention to occur at an earlier point; authorities do not have to wait for the stalker to make a credible threat to his victim. 

1.1.3. The Scope and Impact of Domestic Violence 

Despite the legal reforms, increased services for victims, and heightened public awareness of the past three decades, domestic violence remains a major social problem and a great threat to victims’ health and safety. Domestic violence is the number one source of injury to women in the United States, “causing more injuries than rapes, auto accidents and muggings combined.”  Judith S. Kaye and Susan K. Knipps, Judicial Responses to Domestic Violence: The Case for a Problem Solving Approach, 27 Western State Univ. L. Rev. 1-13 (1999)(citations omitted).  Domestic violence is the single most important source of police calls and the major cause of injury for which women seek medical attention.   Evan Stark, A Failure to Protect:  Unraveling the “Battered Woman’s Dilemma, 27 Western State Univ. L. Rev. 34 (1999) (citations omitted).  Physical aggression occurs in at least one out of four marriages.  Deborah Epstein, Effective Intervention in Domestic Violence Cases:  Rethinking the Roles of Prosecutors, Judges, and the Court System, 11 I 1 Yale J. of Law and Feminism 3 (1999) (citations omitted).
“National surveys estimate that at least 2 million women each year are battered by an intimate partner, and crime data from the Federal Bureau of Investigation (FBI) record about 1,500 murders of women by husbands or boyfriends each year. ... These numbers are believed to be underestimates.” National Research Council, Understanding Violence Against Women 1 (Nancy Crowell and Ann Burgess, eds.,  National Academy Press 1996). Even the most conservative estimates put the number of women annually assaulted by an intimate partner at one million; other surveys project up to four million.  Kaye and Knipps, supra.  The most often cited figures for the number of battered women come from the National Family Violence Surveys, which found a rate of 1.5 million women raped and/or physically assaulted by an intimate partner annually in the United States.  Patricia Tjaden and Nancy Thoennes,  National Institute of Justice and The Centers of Disease Control and Prevention: Extent, Nature and Consequences of Intimate Partner Violance: Findings from the National Violence Against Women Survey (2000).  This translates into about 47 assaults per 1,000 women.  Id. 
 

The impact of domestic violence on victims is profound.  “Both rape and intimate partner violence are associated with a host of short and long term problems, including physical injury and illness, psychological symptoms, economic costs, and death.”  Crowell and Burgess, id. at 74.  The physical consequences of domestic violence are greater than those of violence perpetrated by strangers:
A woman is more likely to be injured if she is victimized by an intimate than by a stranger.  Victims of battering suffer from a host of physical injuries, from bruises, scratches, and cuts to burns, broken bones, concussions, miscarriages, stab wounds, and gunshot wounds to permanent damage to vision or hearing, joints, or internal organs to death.  Bruises and lacerations to the head, face, neck, breasts, and abdomen are typical.  Review of emergency room medical records in one urban hospital revealed that 50 percent of all injuries to women seen in the emergency room and 21 percent of the injuries that required emergency surgery could be attributed to battering. ... In a representative national sample, 15 percent of pregnant women were assaulted by their partners at least once during the first half of pregnancy and 17 percent during the latter half.   

Crowell and Burgess, id.  at 77-78 ( citations to specific studies omitted).

Victims also suffer indirectly from domestic violence as their quality of life is diminished in many ways. Victims live with daily fear, isolation, and lack of freedom -- feelings that impact upon daily decisions and actions.  Due to injury, trauma, time spent with law enforcement and in court, and/or the need to relocate to avoid the abuser, many victims become less productive at work, miss time at work, and/or lose their jobs altogether.  Victims often lose their incomes, lose property held jointly with an abuser, and lose their homes.  If they are overcome with trauma or injury or develop substance abuse problems as a means of coping with the abuse, some victims of domestic violence lose the ability to parent their children.

Domestic violence’s reach is not limited to its impact on victims: the consequences are far-reaching throughout society, and are compounded by economic effects.  “Straus (1986) estimated that intrafamilial homicide cost $1.7 billion annually; Meyer (1992) calculated the medical costs and lost work productivity of domestic violence at $5 to $10 billion per year; and the Bureau of National Affairs (1990) estimated the annual cost of domestic violence to employers for health care and lost productivity at $3 to $5 billion.”  Crowell and Burgess, id. at 87.  Because data is limited and figures from sexual violence were not included in the underlying studies, these figures may greatly underestimate the economic consequences.  Id.  And in addition to huge costs in health care, battering puts an enormous burden on social service providers, the criminal justice system, and employers.

Moreover, birth defects may result from abuse to pregnant women.  Growing up in a violent home also increases children’s propensity to commit suicide, to commit sexual assaults, and to use drugs.  Children exposed to abuse are more insecure, more aggressive, and more prone to depression.  Childhood exposure to domestic violence is a significant predictor of future wife abuse; children who see their fathers beat their mothers are more likely to become abusers themselves.  Hotaling & Sugarman, An Analysis of the Risk Markers in Husbands to Wife Violence:  The Current State of the Knowledge 101-124, Violence and Victims 1 (2) (1986).  

In short, domestic violence is a significant factor in causing some of our most egregious social problems, including violent crime, drug and alcohol abuse, elevated educational dropout rates, divorce, child abuse, juvenile delinquency, mental illness, homelessness and suicide.  And domestic violence is rarely a one-time event that will just go away.  Without effective intervention, domestic violence typically increases in frequency and severity over time.  Epstein, id. at 7.  Battering by husbands, ex-husbands or lovers accounts for approximately thirty per cent of all murders of women.  Id. At 3.  On average, a woman was killed by her batterer in Massachusetts every 22 days in 1990, every 16 days in 1991, and every 13 days in 1992. Attorney General Scott Harshbarger and Jay A. Winsten, Ph.D., Report on Domestic Violence: A Commitment to Action 7 (citing the Massachusetts Coalition of Battered Women Service Groups) (June 1993).   Between 1992 and 1995 a total of 116 women, 22 children and 31 men were killed in incidents related to intimate partner violence in Massachusetts.  Jeanne Hathaway, Intimate Partner Violence in Massachusetts, Data Sources and Statistics Through 1995  p. ii (Massachusetts Department of Public Health 2000).
Statistical analyses for the 2003 fiscal year by Jane Doe, Inc. show that domestic violence and sexual assault have reached epidemic levels in Massachusetts. In the fiscal year 2003 (July 1, 2002 to June 30, 2003), over 3,900 women and children in this state sought safety at a domestic violence shelter or safe home. More than 40,000 restraining orders were issued, and every domestic violence hotline in the state answered an increased number of emergency calls. Tragically, Massachusetts saw an almost 50% increase in the number of domestic violence homicides, as 21 women, men, and children were murdered. Five of these people were children, the youngest only five years old.  
1.1.4. The Scope and Impact of Sexual Assault

Rape has long been cited by Dept. of Justice statistics, FBI reports, and sociological studies as a vastly under-reported crime, with low conviction rates.  The precise scope and magnitude of the problem are subjects of on-going debates, but most studies’ estimates of how many women experience rape in their lifetime fall between 13 and 25 percent of all women, Crowell and Burgess, id. at 7 (citing seven studies) and “[t]hese figures are believed to be underestimates.” Id. at 1. 
A 1998 survey conducted for the National Institute of Justice and the Centers for Disease Control and Prevention revealed that eighteen percent of the 8,000 women surveyed – one of every six women – said they had experienced a completed or attempted rape at some time in their life.  Patricia Tjaden and Nancy Thoennes, Prevalence, Incidence and Consequences of Violence Against Women:  Findings from the National Violence Against Women Survey, National Institute of Justice, Office of the Justice Programs, U.S. Department of Justice (Washington D.C.  Nov. 1998).  According to National Crime Victimization Survey data, from 1998 to 1999, the overall violent crime rate declined ten percent.  However, according to this same survey, in the same time frame, the crime rate of rape increased twenty percent.  Rennison, Criminal Victimization 1999: Changes 1998-1999 with Trends 1993-1999, National Crime Victimization Survey, Bureau of Justice Statistics, U.S. Department of Justice (2000).  A survey conducted for the National Institute of Justice in 2000 revealed that an estimated 1 in 4 women and 1 in 6 men will experience sexual assault (National Institute of Justice, 2000). 

The National Crime Victimization Survey of 2003 indicates that 61% of rapes/sexual assaults are not reported to the police. If the rape is reported to police, there is a 50.8% chance that an arrest will be made. If an arrest is made, there is an 80% chance of prosecution.  If there is a prosecution, there is a 58% chance of a felony conviction.  If there is a felony conviction, there is a 69% chance the convict will spend time in jail.  So, even in the 39% of attacks that are reported to police, there is only a 16.3% chance the rapist will end up in prison.  Factoring in unreported rapes, about 6% of rapists—1 out of 16— will ever spend a day in jail. 15 out of 16 will walk free.  US Department of Justice Statistics – National Center For Policy Analysis. (The probability statistics are compiled by the National Center for Policy Analysis from US Department of Justice statistics.)
The National Crime Victimization Survey of 2004 indicates that of the 209,880 sexual assaults reported by the survey respondents, only approximately half were reported to the police.  Between July 1, 2004 and June 30, 2005, over 2,600 unduplicated incidents of sexual assault were reported to Massachusetts Department of Public Health (MDPH)-funded rape crisis centers.  Massachusetts Department of Public Health, Sexual Assault Prevention and Survivor Services, Incident Data, FY05.  During the same time period,  counselors from the MDPH-funded rape crisis centers and the statewide Spanish language helpline responded to over 11,000 hotline calls between July 1, 2004 through June 30, 2005. Id. As compiled by the Massachusetts State Police Laboratory Information Management System, which tracks kits forwarded to the Massachusetts State Police Forensic Services Division, in the calendar year 2003, nurses and physicians in emergency departments completed and forwarded to police laboratories 1,077 Sexual Assault Evidence Collection Kits. In 2004, 998 Sexual Assault Evidence Collection Kits were forwarded, and in 2005, 934 kits were referred to police laboratories.  
Rape is associated with many long and short-term problems for victims, including physical injury and illness, psychological symptoms, and economic costs.  Crowell and Burgess, id. at 74.   Between one-third and one-half of rape victims suffer physical injuries.  Id. at 75 (citations omitted).  Though serious physical injury is relatively rare (one study showed approximately 4 percent sustain serious physical injuries), the fear of serious injury is pervasive:  in a national study, almost one-half of rape victims feared serious injury or death during the attack.  Id. at 76 (citations omitted).  Rape also results in the transmission of sexually transmitted diseases (most studies report infection rates of  5-15 percent, Id. (citations omitted), transmission of the human immunodeficiency virus (HIV) and pregnancy (estimated to result from approximately 5 percent of rapes, Id. (citations omitted).
Victims of rape exhibit “a variety of psychological symptoms that are similar to those of victims of other types of trauma, such as war and natural disaster.  Following a trauma, many victims experience shock, denial, disbelief, fear, confusion, and withdrawal.”  Id. at 79 (citations omitted).  “Approximately one-fourth of [women rape victims] continue to have problems for several years.”  Id. (citation omitted).  Women who have sustained a sexual or physical assault have been found to disproportionately suffer from depression, thoughts of suicide, and suicide attempts.  Id.( citation omitted).  In one community sample, 19 percent of rape victims had attempted suicide in comparison with 2 percent of nonvictims.  Id. at 80 (citation omitted).  Other psychological symptoms reported by both victims of rape and victims of domestic violence include lowered self-esteem, guilt, shame, anxiety, alcohol and drug abuse, and post traumatic stress disorder (PTSD). Id.  “Even when evaluated many years after they were sexually assaulted, survivors were more likely to receive several psychiatric diagnoses, including major depression, alcohol abuse and dependence, drug abuse and dependence, generalized anxiety, obsessive-compulsive disorder and PTSD.  Women who were both beaten and sexually attacked by their partners were at particular risk of the most severe psychological consequences.”  Id. ( citations omitted).

There is widespread agreement among law enforcement agencies, criminologists, and sociologists that the vast majority of all sexual assaults are perpetrated by spouses, partners, relatives and acquaintances:

Overall, the Bureau of Justice Statistics reports that women sustained about 3.8 million assaults and 500,000 rapes a year in 1992 and 1993: more than 75 percent of these violent acts were committed by someone known to the victim, and 29 percent of them were committed by an intimate -- a husband, ex-husband, boyfriend, or ex-boyfriend.

Crowell and Burgess, id. at 7.
Of the women reporting being raped after age 18, 76% (three quarters) were victimized by a current or former husband, cohabitating partner, date or boyfriend.

Patricia Tjaden and Nancy Thoennes, Prevalence, Incidence and Consequences of Violence Against Women:  Findings from the National Violence Against Women Survey, National Institute of Justice, Office of the Justice Programs, U.S. Department of Justice (Washington D.C. Nov. 1998) (www.ncjrs.org/pdffiles/17283.pdf).
The overwhelming number of sexual assault perpetrators who are known to their victims  -- who are, in fact, their victims’ fathers, their boyfriends, their stepfathers, their mother’s boyfriends, their ex-husbands –  reveals the potent overlap of domestic violence and sexual abuse.  

1.1.5. The Dynamics of Abusive Relationships 

1.1.5.1.   The Backgrounds of Abusers

Domestic violence offenders come from all ethnic, economic, and social backgrounds. Offenders exhibit only one commonality: the propensity to use coercive behaviors as a means of maintaining power and control over a partner.  The act of battering is often only one small piece of these coercive behaviors.  

Domestic violence involves a continuum of behaviors ranging from degrading remarks and cruel jokes to economic exploitation, punches and  kicks, property destruction, false imprisonment, sexual abuse, suffocating actions, maiming assaults, and homicide.  Not all forms of abuse are illegal.  Domestic violence is an attempt to control the behavior or the emotional and intellectual life of the abused partner.  It is a systematic domination of one partner by another, achieved by the creation of an atmosphere of extreme terror.  Unchecked, [it] usually increases in frequency and severity.

Barbara Hart, et al., Confronting Domestic Violence, Pennsylvania Coalition Against Domestic Violence, (Pennsylvania  1991).
In reviewing twenty years of survey research on violence against women, the Panel on Research on Violence Against Women (established by the National Research Council in 1995) found a consistent pattern: the most common assailant is a man known to the woman, often her male intimate. Crowell and Burgess, id. at 29.  “This holds true for both sexual and physical assault.  It also holds true for African Americans, Mexican Americans, and whites and for both urban and rural populations.”  Id. (citations omitted).
A six-year study revealed that a significant percentage of poor women experience extraordinarily high levels of severe physical and sexual abuse during their lifetimes.  The study was an extensive epidemiological investigation into the physical and emotional health of women who head families with very low incomes.  The study found that 83 percent of those surveyed had been victims of physical or sexual abuse.  Sixty-one percent of the women said that, as adults, they had experienced severe physical violence by husbands or boyfriends.  Of those, 79 percent had sustained physical injuries, including burns and concussions, and more than one-third had required medical treatment.  (The study was federally funded, involved extensive face-to-face interviews of 436 Worcester, Massachusetts low-income mothers, was led by Angela Browne of the New York State Research Institute on Addictions and Ellen Bassuk of the Harvard School of Public Health, and was published in the April, 1997 issue of the American Journal of Orthopsychiatry.)
Perhaps the constant stress of economic difficulties will be directly linked by behaviorists to the coercive and violent behaviors of low-income domestic violence offenders.  However, the fact that the depth and breadth of domestic violence has been increasingly revealed in lower income population studies should serve as an incentive to explore the dynamic in other segments of the population, not as an excuse to keep upper-class domestic violence behind closed doors:

It is important to focus attention on upper middle class/upper class women as a diverse population when studying domestic violence because the research is sparse in this area.  We know that a great deal of domestic violence occurs within this group, but intervention is very difficult due to the closed posture around intervening in situations of affluence.  This is not to say that all women are not important, but most of what has been done has been centered around women of lower middle class and lower socioeconomic status.  Women in the higher socioeconomic status groups may be more highly educated, may be professionally employed, have greater resources and mobility, but are just as entrenched and may stay just as long and be just as unwilling to support the prosecution of a perpetrator in an abusive relationship as other women.

Dr. Alicia R. Isaac, Lecture and Materials,  Cultural Issues and Their Effects in Domestic Violence, National College of District Attorneys’ National Conference on Domestic Violence, (Atlanta 1996).
In addition to the “closed posture around intervening in situations of affluence,” id., another factor which may influence the number of poor domestic violence victims to be greater than the number of affluent victims is simple geographic proximity: because neighbors are close enough to hear an assault, they call police.  In wealthier neighborhoods, perpetrators have more land and more privacy in which to commit abuse.  Similarly, wealthier victims may perceive a greater potential for social stigma among their peers for involving law enforcement authorities.  Uncovering abuse in higher socioeconomic groups and maintaining the victim’s cooperation may take extra persistence.

1.1.5.2. Behavior Patterns of Abusers and Victims

In 1977, David Adams founded “Emerge,” a men’s counseling service on domestic violence, in Cambridge, Mass.  This was the first program of its kind in the nation, and became the first certified batterer’s treatment program in Massachusetts.  In 1989, after twelve years of counseling men at Emerge, and after drawing on victim accounts and research findings, Adams described behaviors batterers often exhibit:

· Abusers often lead ‘dual lives’: they may not reveal their abusive behavior outside of the family and may maintain a public image as a devoted “family man,” a friendly and caring person.
· Abusers usually deny and minimize problems:  (e.g., ‘She was hysterical so I slapped her to calm her’; ‘I’m trying to work things out and she tried to leave’.)  They think very little about the abuse.  They are shocked to hear they could be arrested; they feel what counts is their behavior in public, outside the home; they feel how they treat their partner/spouse shouldn’t really count and doesn’t really reflect their judgment.
· Abusers frequently blame others, primarily the victim:  “she provoked me”, “she knows how to punch my buttons.”

· Abusers accompany their violence with a range of controlling behaviors to undermine the partner’s independence and self-worth: threats, criticism, withholding positive attention, controlling the money, the car or other resources.
· Abusers often display obsessive jealousy, and may monitor their partner’s whereabouts.  They may be unwilling to accept the end of a relationship.  Women who leave are subjected to on-going harassment and pressure tactics.

· Abusers may have harmful parenting styles.  They claim their children haven’t been exposed to violence, just because the children were in a different room during beatings.  They use their children to spy on their partner, use visits with the children as pretexts to visit and harass their partner, or contest child support agreements as a bargaining tactic to coerce the partner not to testify in a criminal case.  And they are often physically and violently abusive to their children.  

· Batterers who use alcohol, “a socially approved disinhibitor,” claim it as an excuse for their violent behavior and fail to acknowledge the two distinct problems which they must take responsibility for:  substance abuse and domestic abuse.  

· Abusers are usually resistant to change, and are motivated to change only by external pressures.  They come for counseling when they are required to, or when there has been a crisis.  They lack internal motivation to change their behavior, and usually only want things to return to the status quo.    “For most of these men, the problem as they see it is that their wives have left them, not that they have been violent.” 
Condensed from David Adams, Identifying the Assaultive Husband in Court: You Be the Judge,  July/August 1989 Boston Bar Journal 23-25 (emphasis added).

While domestic violence occurs in a variety of familial and personal relationships, and victims are both male and female, most adult domestic violence victims are women, and most court cases involve male defendants and female victims. (For a summary of the dynamics involved in homosexual battering relationships, which closely resemble those of heterosexual relationships but include heightened opportunities for victimization and abuse, see section 2.6.6:  Gay/Lesbian Issues: Same-Sex Battering and Rape.)  

Since the 1970’s, a great deal of social science research has been conducted on the dynamics of male-to-female battering, which Sandra Lundy succinctly summarizes in the New England Law Review:  

There seems to be broad agreement about some common characteristics of abusive heterosexual relationships.  Most researchers, for example, have discredited the notion that women who endure domestic abuse are masochistic or “crazy.”  Rather, studies show that battered heterosexual women are average, normal people responding in reasonable ways to the abnormally dangerous situations in which they live.  These women typically do not choose violent partners, but they find themselves trapped in relationships with partners who become abusive.  At the beginning of these relationships, the man often is charming, gentle, attentive and loving,...[u]sually the battering becomes manifest only after the batterer has persuaded his mate to make a substantial commitment to the relationship -- moving in together, relocating, getting married or pregnant ... Over time the episodes of controlling behavior increase, the atmosphere of coercion deepens, and the violence often worsens.  The batterer systematically strips away all vestiges of his partner’s independence -- alienating her from her friends and family, isolating her economically, constantly accusing her of infidelity, and watching every move she makes.  The isolation of the battered woman increases her vulnerability and attachment ... Often, the battered woman is shocked by the first assaultive incidents.  She believes that if she changes her behavior to please the batterer, the violence will stop...She may minimize and deny the battering to herself and others, either from shame, desire to protect the batterer, or from terror of what the battterer will do to her if she reveals the abuse.  ...[M]any  battered women repeatedly try to escape their situations -- only to return home as a result of economic or other necessity or to be tracked down by the batterer and severely punished for daring to flee.  By now it is almost axiomatic that a battered woman’s life is most in jeopardy when she threatens or attempts to leave the relationship...Once she realizes that escape may be more dangerous than staying in the relationship, the battered woman often redirects her energies from hope to survival...the battered woman may use coping mechanisms  such as withdrawal, acquiescence, and extreme passivity ... The abusive relationship too often ends when one partner, usually the abuser, maims or kills the other.

Lundy, Sandra E., Same-Sex Domestic Violence, 28 N.E. L. Rev. 273, 278-281 (1993) (emphasis added, citations omitted). 

  When does abuse typically start?

The fact that batterers commonly do not abuse their partners until reaching a certain stage in the relationship helps to explain why many victims first become involved:

Anecdotal evidence from battered women suggest that a man often refrains from physical violence until a woman has made an emotional commitment to him, such as moving in together, getting engaged or married, or becoming pregnant (e.g., Walker, 1979; Giles-Sims, 1983; Browne, 1987).  It is suggested that the emotional bond between the couple once formed, may contribute to the man’s sense of entitlement to control his partner’s behavior as well as diminish the facility with which the woman can leave the relationship without ambivalence.  Some evidence suggest that women are willing to see the first violent incident as an anomaly, and so are willing to forgive it, although this response may actually reinforce the violent behavior (Giles-Sims, 1983).

Crowell and Burgess, id. at. 61.
  Why doesn’t the victim leave? 

One of the most persistent myths about domestic violence is the widespread belief that battered women could leave their abusive relationships if they wanted to do so.  This belief ignores the real life obstacles women face: retaliation, lack of economic resources, concerns for children, emotional attachment to the perpetrator, and religious and culturally based values and norms.  The belief also ignores the fact that many women make numerous attempts to leave before they actually succeed, and are punished with more severe beatings or even homicide.  Epstein, id. at 39.
.  

Batterers commonly alternate between abusive and non-abusive behavioral patterns (See infra section 1.1.6,  Cycle of Violence.) This behavior helps reveal the obstacles victims face in safely leaving abusive relationships and helps to explain the inconsistent way some victims respond to these obstacles.  A victim may apply for a restraining order, later ask that it be vacated, and later reapply.  A victim may change her mind several times about whether she will discuss events with police or prosecutors.  These vacillations must be understood in the contexts of the abusive relationship. 

A victim’s vacillations may mirror the vacillations of the underlying abuse. Victims may tell you that although the beginning of the relationship was “picture perfect,” the abuser’s attentiveness turned into jealousy and then possessiveness.  Abusers will work hard to convince victims that the relationship can return to the “picture perfect” stage – if only the victim refuses to cooperate with law enforcement.  The abuser may tell the victim that child support will be withheld if she reveals a beating to anyone.  The abuser may threaten the victim’s life, or the life of her children, as an incentive not to call the police.  The abuser may rip the phone off the wall and use it as a weapon against the victim one minute, and cry and beg for forgiveness the next.  


Do not assume that a victim’s ambivalence about leaving her abuser and/or prosecuting the abuser is caused by weakness or helplessness.  While some victims become unable to initiate any change in their circumstances because of a psychological state of “learned helplessness,” a victim’s ambivalence does not equal weakness or helplessness in all circumstances. Each domestic violence victim must be recognized as an individual affected by unique circumstances and family relationships.  There are many types of cultural pressures to maintain silence about domestic violence (see infra section 2.6.3, Cross Cultural Issues).  There are also widespread tenets of American society which constitute additional pressure to maintain silence about domestic violence and to stay in an abusive relationship – tenets such as the preservation of family, forgiveness, and a trusting belief that the future will bring positive change.      

Even though it is impossible to profile the domestic violence victim, in the rush to criminalize abusive behavior, the criminal justice system has portrayed domestic violence victims as perpetually battered women.  Much media attention has been paid to the Battered Woman Syndrome defense that depicts domestic violence victims as “a collection of mental symptoms, motivational deficits, and behavior abnormalities.”  This “dysfunctional portrait of battered women” has created a stereotype accepted by the general public and the legal community, each failing to discern the subtlety rooted in the victim’s ambivalence toward leaving or prosecuting her batterer – presuming her ambivalence to be a function of her individual weakness and pathology rather than the ambivalence inherent in her predicament.  This commonly held notion of battered women as weak, passive or even pathological for staying with abusive men has fueled a societal disbelief and distrust of the victim and her perspicacity.   As an illustration, it has been suggested that a battered woman’s testimony “should be accorded great deference when (the victim) wants the law to take action against the batterer, but should be given less weight when (the victim) says she wants to protect him.”  Adoption of such a standard is the antithesis of sound judicial inquiry into the facts of each case, yet it illustrates the perception of battered women – as weak, helpless and unstable – in the criminal justice system.

Christine O’Connor, Note: Domestic Violence No-Contact Orders and the Autonomy Rights of Victims, Vol. XL, No. 4 Boston College L. Rev. 959-960 (citations omitted, emphasis added).
A decision to stay in an abusive relationship may reflect a calculated assessment by the victim of all risks involved, and a determination that remaining in the relationship is the best, and perhaps the safest, option for herself and her children. Notably, even leaving a relationship does not insure an end to violence. “The fact that 75% of domestic violence is against women who are single, separated, or divorced suggests that the offender’s continued access to the victim, not her ‘helplessness,’ is the main safety issue.”
Evan Stark, “A Failure to Protect:  Unraveling the “Battered Woman’s Dilemma,” 27 Western State Univ. L. Rev. 49-50 (1999) (citations omitted).

  How Do Offenders Act After Charges are Filed?

The offender’s abusive and manipulative behavior often continues within the courtroom, even after charges have been filed.  The defendant may request repeated changes of counsel or repeated continuances.  The defendant may send the victim notes or make faces during proceedings.  The defendant may pack the courtroom with family and friends, in an attempt to intimidate the victim.  The defendant may attempt more forceful intimidation: threatening the victim or her children with further violence if she testifies, threatening other witnesses, or threatening to damage the victim’s property. The defendant may try to get physically close to the victim or follow her around, as a means of physical intimidation.  The defendant may initiate claims that he was the victim and the victim was the assailant.  If the victim is not present at a hearing or motion, court, the defendant may try to contact her before the prosecutor does, as “spin control.” All of these behaviors are attempts to continue exercising power and control over the victim.  Prosecutors must watch for these behaviors and prevent further abusive treatment of the victim.

1.1.6. The Cycle of Violence Theory and the Power and Control Wheel

The Cycle of Violence Theory

Sociological studies in the 1970’s and 1980’s focused on the recurring patterns of behavior often evident in abusive relationships, and attempts were made to identify and label these patterns.  Subscribers to the “cycle of violence theory,” an anger/stress analysis, emphasize that an abuser may not always be violent, but rather, may manipulate the victim into staying in the relationship through cyclical conduct which includes periods of ‘normal’, caring behavior.  Three stages of conduct are identified:

1)  The Tension-Building Phase  

The abuser becomes increasingly edgy and argumentative; the victim tries to keep the situation from exploding by internalizing the conflict and blaming herself if she fails to keep him calm.  Victims often describe these periods as times they were “walking on eggshells.” 

2)  The Acute Battering Phase 

This phase starts when the batterer loses control physically and emotionally.  It may involve hitting, slapping, kicking, choking, the use of weapons, verbal abuse, threats, sexual abuse, and/or homicide.  It may be over in a moment or last for hours.  Victims most frequently enter the criminal justice system after an acute battering phase.  (Notably, the violence usually increases in severity and in frequency in successive cycles.) 

3)  The Aftermath Phase (The “Honeymoon” Stage)

This phase involves a period of calm, loving, contrite behavior. The abuser is often apologetic, affectionate, and attentive.  During this phase, as long as the batterer behaves well, the victim may become increasingly reluctant to jeopardize such good behavior by cooperating with the prosecution.  This is the most confusing time for a victim because the abuser is acting like the person she first fell in love with.

Not all abusive relationships follow the patterns the “cycle of violence” describes.  Some batterers never express remorse for their abuse.  Not all victims deny or minimize the abuse they have experienced.  Some batterers use only further threats, violence, and intimidation to prevent a victim from cooperating with prosecutors -- no flowers or apologies or “honeymoon” phase.  But a significant number of relationships do exhibit these cycles, and the theory can be useful in identifying and explaining an abusive relationship to victims and to juries.   

The Power and Control Wheel

Ellen Pence of the Domestic Abuse Intervention Project in Duluth, Minnesota developed another useful and well known theory:  the “power and control wheel.”  This theory  reveals the dynamics in abusive relationships by delineating the multi-faceted power and control issues abusers employ to exercise power and control  over victims.  The hub of the wheel signifies the power and control sought by the abuser; the spokes of the wheel represent different ways the abuser exercises control (emotional abuse, economic abuse, sexual abuse, child-rearing issues, threats, traditions of male privilege, intimidation, and isolation); and the rim of the wheel represents the abuser’s various forms of physical and sexual abuse.   The theory illustrates that the violent incidents at issue in a case may represent only a small part of an overall pattern of abuse and control.  Where pervasive, controlling behaviors are in place, an abuser may not need to resort to violence, or may rarely resort to violence, and still maintain the level of power over his victim he desires.

The power and control and cycle of violence theories are not mutually exclusive.  The cycle of violence describes the way a victim commonly experiences an abusive relationship; the power and control wheel describes the issues underlying those experiences.  Familiarity with both theories may help you to understand the nature of abusive relationships – an understanding that is critical in your role as a prosecutor:

1.  You need to understand the victim’s perspective in order to respond to her unique concerns.  You need to understand what the victim is confronting in the abusive relationship, and how, in such circumstances, deciding whether to participate in a criminal case can be a difficult, variable, complex process.  You must be able to respond and support the victim throughout this process.

2.  Unless you can explain the dynamics of an abusive relationship, juries may refuse to convict and judges may refuse to impose appropriate sentences.

3.  To prevent becoming frustrated or “burned out” by victims who change their minds about participating in a case, you must understand the tremendous pressures placed on victims in abusive relationships.

1.2. BACKGROUND INFORMATION ON RESTRAINING ORDERS

1.2.1. The Nature and Purpose of Restraining Orders

In 1978, the Legislature adopted an act to provide protection to those who suffer from abuse at the hands of a family or household member, “The Abuse Prevention Law,” Mass.Gen. Laws ch. 209A, as inserted by St. 1978, ch. 447, § 2. This statute provided plaintiffs the right to invoke the court’s protective authority against abuse, and invested the Superior, Probate, and District Courts, and subsequently the Boston Municipal Court, with jurisdiction to conduct abuse prevention proceedings and to issue restraining orders, called “209A Orders” or “Abuse Prevention Orders.”  The courts are empowered to issue orders that prohibit a defendant from abusing the plaintiff or that require the defendant to refrain from contacting the plaintiff or to vacate and stay away from the plaintiff’s home or workplace.  In addition, courts may award temporary custody of a minor child to the plaintiff, and may order that the defendant pay temporary support, so long as there is no prior or pending custody or support order from the probate and family court.

The Probate Court may also issue restraining orders called “Domestic Relations Protective Orders” in probate cases involving divorce (Mass. Gen. Laws ch. 208,  § 18, 34B), legal separation (Mass.Gen. Laws ch. 209, § 32), or paternity (Mass. Gen. Laws ch. 209c, §§ 15, 20).

Several amendments and reworkings of the statute in the past two decades have attempted to improve its effectiveness in preventing domestic abuse by granting full faith and credit to protective orders issued by other jurisdictions and by allowing for orders to be issued by telephone if a plaintiff is physically incapacitated.

The fundamental purpose of a proceeding under ch. 209A is to adjudicate the need for protection from abuse and, if that need is found to exist, to provide protective court orders.  “Given this protective purpose, it is inappropriate for the court to attempt to reconcile the parties or to mediate disputes.”  Administrative Office of the Trial Court, Guidelines for Judicial Practice: Abuse Prevention Proceedings, sec. 1:01, p. 4 (revised December 2000).
The protective purpose of proceedings under c. 209A can be jeopardized if the court attempts to resolve any perceived underlying conflict or problem in the relationship between the parties.  While it might seem desirable for the court to play what it believes to be a helpful and constructive role, this is not the purpose of the proceedings.  The plaintiff has a right to invoke the court’s protective authority against abuse.  More important, any attempt to explore the nature of the underlying relationship between the parties can inappropriately shift the focus of the proceedings away from the issue of protection.  Such a shift of focus can weaken the plaintiff’s resolve to seek protection and, if a defendant is a batterer, provide a context for a defendant’s denial, domination and control.  If the plaintiff desires counseling, it is available from professionals who are trained to provide it.  The issues for the court before which a plaintiff brings a c. 209A complaint are limited in scope: is protection under the law warranted and, if so, what form should that protection take?                                                                                                  

Id., “Commentary,” (emphasis added).
Depending on the stage of the proceeding, the court may issue emergency orders, ex parte orders, and orders after notice. Ex parte orders have a maximum duration of ten days. Within this time, the court will schedule a hearing and give notice of the hearing to the defendant, in order to decide whether to enter an order after notice. These orders have a maximum duration of one year but may be extended by the court at a renewal hearing.  In Crenshaw v. Macklin, 430 Mass. 633, 635 (2000), the SJC affirmed a court’s authority to issue a permanent order following a “renewal hearing.  The standard for granting an extension of a protective order is the same as that for granting an initial order; whether the plaintiff has a reasonable fear of “imminent serious physical harm,” as shown by a preponderance of the evidence.  Iamele v. Asselin, 444 Mass. 734 (2005).  
If the Probate Court has entered a prior custody and support order, it may not be modified by an order of the Superior or District Courts.  Moreover, a subsequent custody or support order issued by the Probate Court supersedes any similar order issued pursuant to Chapter 209A by a District or Superior Court.  In addition, only a Probate Court may issue orders regarding visitation.  If there are inconsistencies between 209A orders issued by other departments of the trial court and orders or judgments entered by the Probate and Family Court,  Administrative Order 96-1 permits automatic interdepartmental assignment of a Probate and Family court judge to sit as a judge of the District, Superior or Boston Municipal Court to address these inconsistencies.

Violation of a 209A restraining order may constitute a statutory misdemeanor and/or contempt of court.  The victim/plaintiff may file a civil or criminal contempt complaint in addition to seeking statutory criminal charges.  Once criminal charges are brought, however, the local district attorney, and not the victim, is responsible for prosecuting the complaint.

1.2.2. Standards Governing c. 209A Hearings

1.2.2.1.    Due Process Considerations:  The Rights of the Defendant   

The court is responsible for protecting the rights of the accused and adjudicating each complaint on a case-by-case basis.  The court must remain neutral in order to protect the rights of the accused in each case, and must address each case individually on its own merits.  Under guidelines implemented by the Administrative Office of the Trial Court, the court must do the following:
· The court must ensure that it has jurisdiction and that the facts alleged constitute abuse or a substantial likelihood of abuse.  

· When possible, the court should limit the duration of an ex parte order to fewer than the maximum ten days in order to minimize the deprivation of the defendant’s rights prior to notice and an opportunity to be heard.  

· Evidence of notice should be required before issuing an order for longer than ten court business days.  

· In each proceeding the plaintiff is required to prove by a preponderance of the credible evidence that the requested relief is legally warranted.  

· Although the court should not permit harassment or intimidation of either party, each party must be given a meaningful opportunity to challenge the other’s evidence.

Administrative Office of the Trial Court, Guidelines for Judicial Practice: Abuse Prevention Proceedings Guideline 1:02 (December 2000).

1.2.2.2.   Assistance and Support for Plaintiffs and Advocates  

The Guidelines articulate several tenets to guarantee that victims are treated fairly and respectfully throughout the process of seeking a protective order from the Court and to guarantee that victim advocates are allowed to do their jobs and support the victims.

· The primary role of court personnel when a plaintiff seeks relief under Mass. Gen. Laws ch. 209A is to provide assistance in filing the complaint.  Court personnel should not attempt to “screen out” complaints or investigate the accuracy of allegations.  Only a judge rules on the facts of domestic abuse cases.  Guideline 2:01. 
· The clerk-magistrates offices are required to make efforts to ensure privacy for the plaintiff seeking relief under ch. 209A.  Discussion of the matter should take place in a separate room, or at a minimum, out of the hearing of all persons who are not directly involved.  Guideline 2:02.
· The court should support the participation of advocates at each stage of the ch. 209A process, regardless of whether they are volunteers from a local advocacy group, employees of the District Attorney, of friends or family members.  Guideline 2:08.
· Advocates should be allowed to stand with the parties whom they are assisting throughout the proceedings and to aid and support a party during the hearing.  Such aid may involve reminding the party of relevant factual information or pertinent circumstances that a party may have forgotten to state, or for whatever reason, did not bring to the court’s attention.  Guideline 3:09. 

·  In all cases, particularly those involving allegations of serious injury, court personnel should discuss with the plaintiff the procedure for seeking a criminal complaint in the District Court or the Boston Municipal Court.  Guideline 2:12. 

1.2.2.3. Procedural Rules  

· Subject Matter Jurisdiction extends to persons who: 

· are or were married to each other, 

· are or were residing in the same household (which includes persons with a “family-like” connection such as where a defendant (plaintiff’s boyfriend’s son) and plaintiff once resided in the same dwelling for a two year period.  Aguilar v. Hernandez-Mendez, 66 Mass. App. Ct. 367 (2006),
· are or were related by blood or marriage, 

· have a child together (regardless of whether they were ever married or ever lived together), or 

· are or have been in a substantive dating or engagement relationship.  

NOTE:  A Massachusetts Court may also issue a domestic abuse prevention order against someone who lives outside the state.  However, the Court may not impose affirmative obligations on a non-resident unless there is personal jurisdiction over that person.  See Caplan v. Donovan, 450 Mass. 463 (2008).

· Whether a “substantive” dating relationship does or did exist depends upon four factors:  

· the length of time of the relationship, 

· the type of the relationship, 

· the frequency of interaction between the parties, 

· and if the relationship has been terminated, the length of time elapsed since the termination.  

· Discovery proceedings do not occur in ch. 209A actions, except in extraordinary circumstances, by order of the court, after notice and an opportunity for the opposing party to be heard .  Discovery should not be ordered if the information would be merely “relevant” or “interesting.”  The test should be one of necessity.  Guideline 1:03.  
· Public access to documents and case files in ch. 209A proceedings is governed by ch. 209A itself.  All case records of cases involving minor plaintiffs or defendants must be withheld from public inspection except by order of the court.  Mass. Gen. Laws  ch. 209A, § 8 and Guideline 1:06.  Pursuant to ch. 209A, §8, certain portions of all cases are “confidential” and shall be withheld from public inspection except by order of the court: the plaintiff’s residential address and telephone number and plaintiff’s workplace name, address and telephone number.  The plaintiff’s residential address and workplace address shall appear on the order and be accessible to the defendant and the defendant’s attorney unless the plaintiff specifically requests that the information be withheld from the order. Guideline 1:05.
· Minors may be parties to ch. 209 actions, with some restrictions.  If a minor appears without an adult and seeks a restraining order against someone who is not a family member or a caretaker, the judge should attempt to secure the presence of a parent or guardian, or consider appointing a guardian ad litem.  If a child seeks an order against a family member or caretaker, the court should consider referring the matter to DSS.  The statute does not explicitly provide that the court may order a minor defendant to vacate and stay away from his or her residence, although some courts infer that authority from the overall protective purpose of the law. Guideline 1:06.
·  Non-english speaking and non-hearing parties in ch. 209A actions have a right to the assistance of a qualified interpreter.  Neither the defendant nor anyone accompanying the defendant should ever be permitted to interpret for the plaintiff, regardless of the difficulty of locating an interpreter.  Likewise, the plaintiff should never be permitted to interpret for the defendant.  Guideline 1:07.
1.2.3. Emergency Orders   

· If court is closed, or if a plaintiff is unable to appear in court because of severe hardship due to her physical condition, a judge may be contacted regarding a request for ch. 209A relief.  Usually the victim, or someone on the victim’s behalf, contacts a local police department.  The local police then contact the state police, who serve as a contact for the statewide Judicial Response System.  (In that system, a judge is on call during non-court hours for a variety of emergency matters.)

· Usually these emergency hearings are conducted by telephone, with the plaintiff relating the facts directly to the judge.  It is appropriate for the judge to consult with the police or any other person present concerning the situation and the need for action.  The court is supposed to follow the guidelines for ex parte hearings and ex parte orders, where possible.  

· The plaintiff should be told to appear in court on the next court business day to file a complaint and to attend a new ex parte hearing, unless the defendant can be immediately served with a copy of the emergency order.  If the defendant can be immediately served with a copy of the emergency order, the hearing after notice can proceed on the next court day.  

· The emergency order should expire at the end of that day.  

· The police should be told to return the papers the next working day (not the next court business day) to the appropriate court.  All emergency orders must be certified and docketed the next working day in the court which had jurisdiction over the ch. 209A action.  They should also be entered into the Statewide Registry of Civil Restraining Orders. 

· If a plaintiff seeking temporary relief is unable to appear in court on the next court day to file the complaint without severe hardship due to a physical condition, a representative may appear and file the complaint with an affidavit that indicates the circumstances that prevent the plaintiff from appearing.  

See  Mass.Gen. Laws ch. 209A,  § 5 and Guideline 11:00.  

1.2.4. Ex Parte Hearings 

· A plaintiff applying for a protective order under ch. 209A should be brought before the court for a possible ex parte hearing as soon as is practicable.  Proceeding with a hearing on a ch. 209A complaint without prior notice to the defendant and a right to be heard constitutes an exception to fundamental due process.  This exception is justified only when there is “a substantial likelihood of immediate danger of abuse.”  Mass. Gen. Laws ch. 209A § 4.  

· In Commonwealth v. Gordon, 407 Mass. 340, 349 (1990), the SJC found that the abuse required for the plaintiff to be put “in fear of imminent serious physical harm” under  209A is also consonant with the common law definition of assault, an act placing another in reasonable apprehension that force may be used.  Id.  In Commonwealth v. Matsos, 421 Mass. 391, 394-395 (1995) the SJC, citing Gordon, held that placing a victim “in fear of bodily injury” approximates the common law definition of the crime of assault and the court should look to the words and actions of the defendant in light of the attendant circumstances to determine if the apprehension is reasonable.  Id.   

· The Court is to apply with flexibility the common law rules of evidence (e.g., those regarding hearsay, authentication, and best evidence) at ex parte hearings.  Guideline 3:06.  “The rules of evidence need not be followed, provided there is fairness in what evidence is admitted and relied on.”  Frizado v. Frizado, 420 Mass. 592, 597-598 (1995).

· The regular civil standard of proof, preponderance of the evidence, should be applied.  Guideline 3:06; Frizado v. Frizado, supra. 
· The ex parte hearing itself consists of testimony by the plaintiff under oath as to the factual grounds for the complaint and the need for the relief sought.  If the plaintiff has filed an affidavit, the Court may incorporate the affidavit in the record to simplify the plaintiff’s testimony. The court should question the plaintiff as necessary, and should also hear the sworn testimony of any available witnesses offered by the plaintiff.  The Court may receive information provided by an advocate with personal knowledge who is sworn as a witness. Guideline 3:07. 

1.2.5. Ex Parte Orders
· If the plaintiff demonstrates a “substantial likelihood of immediate danger of abuse,” the court should issue an ex parte order.  The court may enter any order that it deems necessary to protect a plaintiff from abuse, including, but not limited to, any of the orders expressly authorized by Section 3 of Chapter 209A.  Such orders must include the surrender of guns, ammunition, and gun licenses.  Guideline 4:01.
· Ex parte orders should have an express duration of no more than ten court business days. Guideline 4:00.
· An order to vacate the residence should be based solely upon the plaintiff’s need for protection from abuse.  The defendant’s property interest in the household is irrelevant to the issuance of an order to vacate.  The court may also order the defendant to vacate a multiple family dwelling and a workplace.  Vacate orders include the requirement that the defendant stay away from the place vacated.  Guideline 4:02.
· Ex parte orders should not ordinarily include terms of support or compensation for damages.  Guideline 4:03.
· Irrespective of whether a plaintiff requests them, all ex parte orders must include:
(1) An order for the immediate suspension and surrender of any license to carry firearms, and/or Firearms Identification Card (FID)” that the defendant may hold: and 
(2) An order that the defendant surrender to the police “all firearms, rifles, shotguns, machine guns and ammunition which he then controls, owns or possesses.” Guideline 4:04.  

· The Court should not attempt to compel or even suggest to the plaintiff that reconciliation be attempted.  The sole issue is the alleged need for protection on an immediate basis.  Guideline 4:05  
· The clerk-magistrate or register must transmit “forthwith” two certified copies of the order, and one of the complaint, to the police department of the municipality wherein the defendant can be found.  In-hand delivery is preferred, but first class mail is allowable.  The police must serve a copy of the order and a copy of the complaint on the defendant.   The order form provides for in-hand service, unless the court specifies otherwise.  The police are required to “promptly” make a return of service.  If the defendant is incarcerated and asks to attend the hearing, the court should issue a writ of habeas corpus to produce the defendant for the hearing.  Guideline 4:07.  

· In a prosecution for a violation of a 209A order, actual service of the order is unnecessary if the Commonwealth can prove beyond a reasonable doubt that the defendant had actual knowledge of the terms of the order.  Commonwealth v. Delaney, 425 Mass. 587, 589-593 (1997), cert denied sub nom., Delaney v. Commonwealth, 522 U.S. 1058 (1998). Proof of defendant’s knowledge may be established by the victim’s testimony that she told him of the order.  Commonwealth v. Mendonca, 50 Mass. App. Ct. 684 (2001).
1.2.6. Hearings After Notice (“10 Day Hearings”)

· Hearings after notice must be scheduled no later that ten court business days after the issuance of an ex parte order.  However, hearings after notice may be held at any time when both parties are present, including at the initial appearance or during the course of an arraignment on related criminal charges.  Nothing in the law requires two hearings or a “cooling off period” between the ex parte and the hearing after notice.  Guideline 5:00.
· The hearing after notice is an adversarial proceeding in which both parties must be allowed to present evidence and the plaintiff bears the burden of proof.  Both parties have a general right to cross-examine witnesses but the judge should not permit such cross-examination to be used for harassment or discovery purposes. Neither the plaintiff nor the defendant should be compelled to provide incriminating information.  Guideline 5:01. 

· The common law rules of evidence are to be applied with flexibility.  Guideline 5:03.
· The standard of proof is the civil standard of preponderance of the evidence.  The plaintiff has the burden of proof, but both sides have the right to introduce evidence.  Guideline 5:04.
· If  the defendant fails to appear, he is considered to have forfeited his opportunity to be heard, unless there is no return of service, or another acceptable reason for the defendant’s absence. Guideline 5:05.  
· If the plaintiff fails to appear, the case may be dismissed, unless the court is given an acceptable reason for the plaintiff’s absence.  Guideline 5:06.
· If the plaintiff requests that the case be dismissed, the judge should ask certain questions before doing so:

(1) The judge should ask about the reasons for dismissal (so that the reasons appear on the record, and so that the plaintiff may be referred for supportive services.

(2) The judge should ask whether any different or lesser order, or part of the order, should be left in effect to accomplish the plaintiff’s purpose.

(3) The judge should ask whether vacating the order will place at risk any children living in the home.

Regardless of the reasons given, the plaintiff who wishes to terminate the order should be permitted to do so.  Guideline 5:08. 

1.2.7. Orders After Notice

· Upon a finding of abuse, the court may issue orders protecting the plaintiff from abuse, including but not limited to:

· ordering refrain from abuse

· ordering refrain from contact

· ordering to vacate and remain away from the household, multiple 

family dwelling, or workplace

· awarding the plaintiff temporary custody of a minor child

· ordering the defendant to pay temporary support (when the defendant 

has a legal obligation to support the plaintiff and/or any child in the plaintiff’s custody)

· ordering the defendant pay monetary compensation for losses suffered as a direct result

 of the abuse (earnings, support, restoring utilities, replacement locks, property removed or destroyed, medical or moving expenses, attorneys’ fees)

· ordering information in the case record to be impounded

· ordering the defendant refrain from abusing or contacting the plaintiff’s child, or a child 

in the plaintiff’s care or custody

Guideline 6:00.
· The court may recommend and refer the parties to appropriate agencies for victims of violence and Certified Batterers’ Treatment Programs.  The court should not recommend or suggest joint counseling or mediation.  Guideline 6:01.
· Each order issued after notice (except permanent orders) should be for a period of one year, unless the plaintiff requests a lesser period or the court finds that a lesser period is warranted.  In Crenshaw v. Macklin, 430 Mass. 633, 635 (2000), the SJC affirmed a court’s authority to issue a permanent order following a “renewal hearing.”  Guideline 6:02.
· The standard for granting an extension of a protective order is the same as that for granting an initial order: whether the plaintiff has a reasonable fear of “imminent serious physical harm” as shown by a preponderance of the evidence.  Iamele v. Asselin, 444 Mass. 734 (2005).  When evaluating whether the plaintiff has met the burden, the court must consider the “totality of the circumstances” of the parties’ relationship and outlined the following factors to consider: The basis for the initial order; the defendant’s violations of protective orders; on-going child custody or other litigation that may engender hostility; the parties’ demeanor in court; the likelihood the parties will encounter one another in the course of their usual activities; and significant changes in the circumstances of the parties.  Id.
· The plaintiff has no authority to waive such orders without going to court to ask to have them vacated, and the defendant who violates those orders is subject to mandatory warrantless arrest, regardless of the plaintiff’s “consent.”  Guideline 6:02.
· Service of the order after notice should be made in-hand by court personnel.  If the defendant does not appear, the order must be transmitted to the police for service in accordance with ch. 209A s. 7:  in-hand if the terms of the ex parte order have been modified, and either in-hand or by leaving a copy of the order at the defendant’s last and usual place of abode, if the terms of the ex parte order have not been changed.  If the defendant is served with the ex parte order and fails to appear for the hearing after notice, the order will be valid even if it is not served on the defendant.  However, service regarding extension of temporary orders is distinguished from service for successive annual extensions:  the extension of an annual order is by no means automatic, even if a defendant fails to appear.  In appropriate circumstances, the Court may order an alternative method of service. When the police have made a conscientious and reasonable effort to serve, but have failed, they should notify the judge, who may order that service be made by some other means or may excuse service.  Guideline 6:03.
· The court may modify or vacate an existing order upon motion, in writing, by either party, and after hearing.  Guideline 6:04.
· When a party seeks to seeks to terminate an order, the judge must be satisfied by clear and convincing evidence “that the order is no longer needed to protect the victim from harm or the reasonable fear of serious harm. . .[and] should be set aside only in the most extraordinary circumstances”  Mitchell v. Mitchell, 62 Mass. App. Ct. 769 (2005).
· When a party seeks to modify an order, the judge must assess “the likelihood that the safety of the protected party may be put at risk by a modification.  Id.

· When a party seeks to retroactively vacate an abuse prevention order on the ground of newly discovered evidence, the judge must find that the new evidence was not available to the party seeking the relief at the initial hearing by the exercise of reasonable diligence the new evidence is material, relevant and admissible, the new evidence would have likely affected the result had it been available at the time, and the new evidence constitutes more than evidence which only goes to impeach the credibility of a witness at the initial hearing.  Id.
· The order after notice must continue any suspension of firearms license, and surrender of firearms and FID card, if the court finds return presents a “likelihood of abuse to the plaintiff.”  In all other regards, the issuance of an order after notice requires proof of a “substantial likelihood of abuse.”  Guideline 6:05.
· A court may issue mutual restraining orders only if it has made specific written findings of  fact.  Mass. Gen. Laws ch.209A, § 3.  The findings of fact should provide the basis for the court’s conclusion that each party has proved, by a preponderance of the evidence, that the other party has abused him or her and that the resulting orders are warranted.  Mutual restraining orders should never be issued at an ex parte hearing.  Guideline 6:07. (Note: A party is not entitled to a reciprocal or mutual restraining order to protect himself from arrest based upon evidence that the victim repeatedly violates the conditions of a restraining order. Uttaro v. Uttaro, 54 Mass. App. Ct. 871 (2002).)
· There is no provision in ch. 209A for appeal by either party; however, litigants seeking appeals are directed to the Appeals Court.  Guideline 7:00.
1.2.8. Violations of 209(A): Criminal Proceedings

· Violation of the following orders under ch. 209A is a statutory crime:
(1) to refrain from abuse, 

(2) to vacate the household, 

(3) to surrender guns, ammunition, licenses to carry firearms and FID cards, 

(4) forbidding contact with the plaintiff, (including indirect contact at a chance encounter where defendant, “ricochet[s] prohibited comments off of third parties . . .who are in the vicinity of those whom the order protects.” Commonwealth v. Consoli, 440 Mass. 1103 (2003)) (However, when the key issue is whether the defendant’s contact with the victim was accidental or mistaken and the defendant claims he was unaware of the victim’s presence, the defendant is entitled to a jury instruction on that issue. Commonwealth v. Raymond, 54 Mass. App. Ct. 488 (2002).
(5) to stay away from a particular location, (i.e., the victim’s workplace) even if the victim was not present at the time of the violation.  Commonwealth v. Habenstreit, 57 Mass. App. Ct. 785 (2003).
Violations of these orders may be prosecuted in the court within whose territorial jurisdiction the alleged offense occurred, or in the court that issued the ch. 209A order.  Guideline 8:00.
· A violation of a “stay away” provision of an abuse prevention order may be prosecuted under ch. 209A, §7.  Commonwealth v. Finase, 435 Mass. 310 (2001). 

· The violation of any other type of protective order (support, custody, or compensation) may be addressed only as a criminal or civil contempt in the court that issued the order.  Guideline 8:00.
· If a felony is alleged or if there is an imminent threat of bodily injury or of the commission of a crime or flight by the accused, the hearing should be conducted immediately, with no notice to the accused.  If probable cause is found, a warrant rather than a summons should be issued. The act that constituted the violation of the order may also itself be a separate crime (e.g. assault and battery).  Charging both is not duplicative.  Guideline 8:01.
· Where the police are provided with probable cause to believe that an existing refrain from abuse, no-contact or vacate ch. 209A order, or protection order issued by another jurisdiction, has been violated, they are required to make a warrantless arrest.  Mass. Gen. Laws ch. 209A, § 6(7), as amended.  The authority to make such arrests is provided in Mass. Gen. Laws ch. 276, § 28, and the use of that authority is mandated by Mass. Gen. Laws ch. 209A, § 6(7). Guideline 8:01.
· A warrantless arrest is permitted, and is the “preferred response,” for the crime of assault (when a defendant’s words place the victim “in fear of imminent serious physical harm”).  However, police may not make a warrantless arrest for the crime of threatening to commit a crime, even though the threat involves abuse, because Mass. Gen. Laws ch. 375, § 3 contains specific requirements for issuing a warrant for “threats.”  Guideline 8:01.
· A defendant accused of violating a ch. 209A order is entitled to a hearing pursuant to Mass. Gen. Laws ch. 218, § 35 before the issuance of a misdemeanor complaint against him or her.  The statutory exemptions to the hearing requirement are imminent threat of bodily injury, the commission of a crime, or flight from the Commonwealth by the person who is the subject of the complaint.  Guideline 8:01.
· Bail/Detention Hearings and Decisions:

There are three types of bail/detention hearings and decisions:  

(1) The first, pursuant to Mass. Gen. Laws  ch. 276, § 58, involves only considerations of whether the defendant is likely to appear for trial.  The court allows personal recognizance unless the judge decides “in the exercise of his discretion, that such a release will not reasonably assure the appearance of the prisoner before the court.”  Terms of pretrial release that will offer possible protection to the victim are to be considered, consistent with the legal rationale for bail (to ensure the defendant’s future court appearances.  See Guideline 8:05.  Mass. Gen. Laws ch. 276,  § 42A provides an independent basis for the imposition of protective terms during the period of release.   The issuance of a no-contact order under ch. 209A is required by law, if requested by the victim. Mass. Gen. Laws ch. 209A, § 6, last paragraph.

(2) The second type, pursuant to Mass. Gen. Laws  ch. 276, § 58A, inquires whether the release of a defendant charged with certain designated offenses “will endanger the safety of any other person or the community.”  The statute provides procedures by which the defendant may be held without bail, or released only on certain conditions, if he is found to pose such a danger. The offenses designated by the statute include felonies that have “as an element of the offense the use, attempted use, or threatened use of physical force against the person of another,” violations of restraining orders, misdemeanor or felony offenses involving abuse, or misdemeanor or felony offenses alleged to have been committed while a ch. 209A restraining order was in effect.

If the prosecution moves for a “58A Hearing”, the court must hold such a hearing “immediately upon the prisoner’s first appearance before the court” unless the court allows a continuance of no more than three business days for the Commonwealth or seven business days for the defendant.  At the hearing, the defendant has the right to counsel, to testify, to present witnesses, to cross-examine witnesses, and to present information.  The rules of evidence do not apply.  

If after the hearing the judge finds by clear and convincing evidence that no conditions of release will reasonably assure the safety of any other person or the community, the judge must order the defendant detained until the trial.

If it appears that the defendant would be held pending trial under the bail provisions of Mass. Gen. Laws. ch. 276, §§ 57 and 58, and if the prosecutor agrees, the court may proceed under §58 and set an appropriate bond amount.  If the amount is sufficient to hold the defendant pending trial, the prosecutor may elect to waive the § 58A motion.  If the amount is not sufficient, the prosecutor may proceed with the  § 58A motion.

(3) The third type of hearing, pursuant to Mass. Gen. Laws ch. 276, § 58, involves a request by the Commonwealth to revoke the bail of a defendant who was released earlier but has now been arrested for a new offense, and who can be shown to be a danger to any person or the community.

· If the prosecution moves for dismissal of a criminal case charging a violation of a 209A order or a crime involving abuse, and the court has any question about the propriety of a dismissal, the Guidelines for Judicial Practice instruct the court to deny the motion.  Guideline 8:11.  The court may question the victim if the dismissal is requested because the victim will not testify or has decided to “drop the charges.”  The prosecution can terminate without court approval by means of a nolle prosequi under Mass. R. Crim. P. 16.  If the prosecution will neither file a nolle prosequi nor proceed with the trial, the Guidelines instruct the court to enter a dismissal on the record “for refusal to prosecute.”  The court should not attempt to compel the prosecution to try the case.  Guideline 8:11.
· The court should not dismiss a complaint over the objection of the Commonwealth without a basis grounded in a violation of the defendant’s constitutional rights (such as a defective complaint or a violation of the right to speedy trial).  Such violation must prejudice the defendant and dismissal must be the only method to cure that prejudice.  It is inappropriate for the court to dismiss the complaint because the court believes that the case should not be prosecuted.  Guideline 8:12; see also Section 4.4 infra:  “No Dismissal Over Commonwealth’s Objection.”
· General Laws ch. 276, §55 authorizes the court, in its discretion, to dismiss a misdemeanor charge of assault and battery or other misdemeanor for which the defendant “is liable in a civil action” (with certain restrictions), if the injured person appears before the court and acknowledges in writing that he or she “has received satisfaction for the injury.”  While this “accord and satisfaction” provision has recently been held to be constitutional (see Commonwealth v. Guzman, 446 Mass. 344 (2006)), the SJC noted that there must be some credible evidence of what the “satisfaction” is prior to dismissing the action.  Also, generally, a case involving family violence should not be dismissed over the prosecution’s objection on an accord and satisfaction.  Guideline 8:12.
1.2.9. Violations of 209(A): Civil Contempt

· The court that issued a ch. 209A order may enforce it by means of a proceeding for civil contempt in addition to, or in lieu of, criminal proceedings.  The purpose of civil contempt  hearings is to coerce compliance with a court order, not to punish the defendant for violating an order.  They are appropriately used when the defendant has failed or refused to do something he or she has been ordered to do – for example, make support or compensation payments, or turn over car or apartment keys.  Commonly, if it is determined that the defendant knew of and understood the order, and had the ability to take the required action, he or she is incarcerated until the act is accomplished.  Guideline 9:00.
1.2.10. Related Court Proceedings

· Civil Commitment for Alcoholism or Other Substance Abuse:  “Where testimony in a 209A case reveals an underlying problem of serious alcohol or other substance abuse, the court should consider advising an appropriate person of the availability of procedures for petitioning a District Court for involuntary commitment on the ground of alcoholism or other substance abuse under Mass. Gen. Laws ch. 123,  § 35.  Such a referral should not take the place of a ch. 209A order or criminal proceedings where the plaintiff is otherwise entitled to relief and wishes to have an order issued.”  Guideline 10:00.  Involuntary commitment of an “alcoholic” or a “substance abuser” is allowed under Mass. Gen. Laws ch. 123, § 35 for up to 30 days; the persons who may file a petition include any police officer, physician, spouse, blood relative, guardian, or court official.  The court should order substance abuse treatment as well as a certified batterers’ program.  Guideline 10:00.  The court should take special precautions when dealing with orders of protection under Mass.Gen. Laws. ch. 209A.  When dealing with a batterer who is also a substance abuser, treatment for substance abuse should precede or be in conjunction with batterer’s treatment or the batterer’s treatment will be ineffective.  Therefore, in cases involving batterers who are also substance abusers, the judge should order substance abuse treatment as well as a certified batterer’s program.  Guideline 10.00.
· Civil Commitment for Mental illness: The court may consider whether the defendant (or the plaintiff) is a proper subject for involuntary civil commitment under the provisions of Mass. Gen. Laws ch. 123, § 12.  The mental illness must be a substantial disorder of thought, mood, perception, orientation, or memory that grossly impairs judgment, behavior, capacity to recognize reality or ability to meet the ordinary demands of life.  The person must pose a danger of serious harm, either to himself or others, and there must be no less restrictive alternative available.  Guideline 10:06.
1.2.11. Summary of the Ten Sections of ch.209A

Mass. Gen. Laws. ch. 209A was signed into law in July 1978, but has been amended in 1983, 1984, 1987, 1990, 1991, 1992, 1993, 1994, 1995, 1996, 2000 and 2003.  A copy of the statute is included in the appendices, section 9.1, along with a sample 209A complaint form.  

A summary of its ten sections, with selected annotations, follows here.

SECTION ONE:  DEFINITIONS
ABUSE:  one or more of the following between family or household members --

a) Attempting to cause or causing physical harm
· The elements of proof for a criminal violation for “attempting to cause . . .physical harm” are the same as other criminal attempt offenses .  . . there must be an overt act towards the substantive offense.  Commonwealth v. Fortier, 439 Mass. 1104 (2003).
b)  Placing another in fear of imminent serious physical harm

· closely approximates assault:  “In determining whether an apprehension of anticipated physical force is reasonable, a court will look to the actions and words of the defendant in light of the attendant circumstances.”  Commonwealth v. Gordon, 407 Mass. 340, 349 (1990).

c)  Causing another to engage involuntarily in sexual relations by force, threat or duress
· marital status irrelevant, Commonwealth v.. Chretien, 383 Mass. 123, 130-131 (1981)

The standard for determining whether actions constitute abuse under ch. 209A is an objective one – the plaintiff’s subjective beliefs are an insufficient basis for granting a restraining order.  Carroll v. Kartell, 56 Mass. App. Ct. 83 (2002).

COURT:  includes Probate and Family, District, Superior, and Boston Municipal Courts

FAMILY OR HOUSEHOLD MEMBERS:  regardless of gender, age, or sexual orientation,  persons who fall into any one of the following categories --
a)  are or were married

b)  are or were living together (“residing together in the same household”)

c)  are or were related by blood or marriage (including in-laws and step-children)(Paternal grandmother who has custody of her grandchild successfully obtained an order against the child’s mother reasoning the grandmother is related by blood to her grandchild’s mother.  Turner v. Lewis, 434 Mass. 331 (2001)).
d)  have a child in common (regardless of whether they have ever married or lived together)

e)  “are or have been in a substantive dating or engagement relationship”

· factors judges are to consider:

1)  length of time of relationship

2)  type of relationship

3)  frequency of interaction

4) if the relationship was terminated, length of time since being terminated

VACATE ORDER:  a court order to leave and remain away from a premises, which incorporates statutory directives:

· requires abuser to leave and remain away  

· not merely surrendering legal occupancy (Commonwealth v. Gordon, 407 Mass. 340, 346-348 (1990)

· from a premises:  a household, a multiple family dwelling, a workplace  

· surrender keys in possession

· refrain from damaging plaintiff’s property, shutting off mail or utility services, or interfering with the plaintiff’s right of possession

PROTECTION ORDER ISSUED BY ANOTHER JURISDICTION: 

any injunction or other order

· issued by a court of another U.S. state, territory or possession, Puerto Rico, or D.C., or a tribal court

· for the purpose of preventing violent or threatening acts, or harassment against, contact with, communication with, or physical proximity to another person

· including temporary and final orders, by civil and criminal courts, filed by or on behalf of a person
SECTION TWO:  VENUE
· venue is appropriate in a District, Superior, or Probate Court

· either where the plaintiff resided at the time the abuse occurred
· or if she has left the residence to avoid the abuse, where she resides at the time of the complaint
· case may be consolidated with prior divorce, custody, support petitions

· venue may be issued to residents of federal enclaves (i.e. military bases), Cobb v. Cobb, 406 Mass. 21, 26 (1989)

SECTION THREE:  TYPES OF ORDERS ISSUED
· A petition for relief may be filed by “a person suffering abuse from an adult or minor family or household member”

· The plaintiff must reveal “any prior or pending actions involving the parties for divorce, annulment, paternity, custody or support, guardianship, separate support or legal separation, or abuse prevention.”  Probate Court custody and support orders supersede
· There is no requirement that a plaintiff pursue criminal remedies
· Mutual restraining orders may only be entered on specific written findings of fact 

· There is no statute of limitations on the filing of a complaint
· Every order must state the time and date of its expiration, and the date for a continuation hearing
· The court may draft specific orders tailored to the individual needs of the plaintiff
· The plaintiff may request the court to order any of the following, and the court may order, any of the following, whether the defendant is an adult or a minor:
a)  refrain from abusing the plaintiff

b)  refrain from contacting the plaintiff, unless authorized by the court

c)  vacate and remain away from the household, multiple family dwelling, and workplace

d)  award plaintiff temporary custody of a minor child (unless there are prior or pending orders from the probate or family court)

e)  pay temporary support for the plaintiff, or any child in the plaintiff’s custody, or both, if the defendant has a legal support obligation (unless there are prior or pending orders from the probate or family court) 

f)  pay compensatory damages for any losses suffered by the plaintiff as a direct result of the abuse (i.e. earnings, cost of restoring utilities, cost of lock replacements, medical expenses, moving expenses, attorney’s fees)

g)  impound plaintiff’s address (see section nine)

h)  refrain from contacting or abusing any child in the plaintiff’s care or custody
· The Court may recommend:
i)  to the defendant that he attend a recognized batterer’s treatment program

An initial order must be issued for a fixed time not exceeding one year.  The order may be renewed or extended upon a timely application by the plaintiff for whatever “additional time is necessary,” including an order of permanent duration.  Crenshaw v. Macklin, 430 Mass. 633, 635 (2000).  The fact that abuse has not occurred during the pendency of an order is not a ground for denying an extension – “(t)he only criterion for extending the original order is a showing of continued need for the order.”  Pike v. Maguire, 47 Mass. App. Ct. 929 (1999).  However, an application for a 209A order based solely on allegations of past abuse (or that orders were issued in the past) should be denied.  Dollan v. Dollan, 55 Mass. App. Ct. 905 (2002); Jones v. Gallagher, 54 Mass. App. Ct. 883 (2002).

The standard for granting an extension of a protective order is the same as that for granting an initial order; whether the plaintiff has a reasonable fear of “imminent serious physical harm,” as shown by a preponderance of the evidence.  Iamele v. Asselin, 444 Mass. 734 (2005).  

· The Court may not:
· Deny a complaint solely because it was not filed within a particular time period following the last alleged incident of abuse

· Enter orders affecting title to real estate 

· Compel mediation between the parties

· Charge a filing fee for the complaint

· Charge for certified copies of any orders entered

SECTION THREE A:  INFORM THE COMPLAINANT
· The complainant must be informed that proceedings under Chapter 209A are civil in nature, but violations are punished criminally
· The District Attorney’s Office must inform the complainant about other pertinent criminal proceedings, including a complaint for stalking
SECTIONS THREE B and THREE C:  SURRENDER OF FIREARMS
· When an order is issued, and the judge finds the plaintiff has demonstrated a substantial likelihood of immediate danger of abuse, the court is to order the immediate suspension and surrender of any license to carry firearms and FID card, as well as the surrender of all guns and ammunition “in the control, ownership and possession of the defendant.”

· Notice of the suspension/surrender is to be attached to the restraining order.

· Upon service, police take immediate possession; the police or licensing authority may maintain the items or may present the items to the State Police for storage; the owner is to immediately be issued a receipt detailing where the items will be stored; the owner may at any time request the police to transfer the items to a licensed dealer; the police must transfer the items within 10 days of notification; any items will be destroyed if not lawfully claimed within one year after an order has been vacated or has expired.

· Violation of the suspension/surrender order is punishable by a fine of up to $5,000 or two and one half years in the house, or both.

· Defendant may petition for review; a hearing must be held within ten business days, or two business days it the defendant’s employment requires carrying a firearm.

· The court must continue a suspension and surrender order as part of any permanent restraining order, “if it determines that  ... [returning the license/guns/ammunition]... presents a likelihood of abuse to the plaintiff” (Section Three c); a suspension and surrender order issued pursuant to this section shall continue so long as the restraining order to which it relates is in effect.

· The federal felon-in-possession law (U.S.C. § 922(g)(9) ) disqualifies any person convicted of a misdemeanor crime of domestic violence from possessing a firearm shipped in interstate commerce.  18 U.S.C. § 922(g)(8) further bars any person subject to a judicial anti-harassment or anti-stalking order from possessing a firearm or ammunition. 

SECTION FOUR:  TEMPORARY ORDERS
· The Court may enter any temporary order it deems necessary to protect a plaintiff from abuse.

· A temporary order may be entered ex parte, where the plaintiff demonstrates a substantial likelihood of the danger of immediate abuse.

· The procedure:  at the first hearing, typically ex parte, a temporary order is issued which is valid for ten days.  The plaintiff receives a copy of the order, a copy is held by the police and a copy is served on the defendant.  At the second hearing, the defendant is afforded the opportunity to be heard on the question of continuing the order.  The court can vacate, modify or continue the temporary orders for up to one year.  If the defendant has been served with notice of the order but does not appear at the hearing, the temporary order may continue in effect without further court order.

· A plaintiff  “must make a case for relief by a preponderance of the evidence,” Frizado v. Frizado, 420 Mass. 592, 597 (1995), but  ... “the rules of evidence need not be followed, provided that there is fairness in what evidence is admitted and relied on.” Id. at 597-598.  An adverse inference may be drawn from a defendant’s failure to testify, even when the refusal is based on the privilege against self-incrimination.  The adverse inference alone is insufficient to meet the plaintiff’s burden of proof.  The statute does not compel a defendant to testify or to present evidence.  Because a 209A hearing is civil, the right of confrontation, guaranteed by Article 12 in criminal proceedings, does not apply.  Id. at 596 n. 3.

SECTION FIVE:  AFTER HOURS ORDERS 

(The Emergency Judicial System)
· Any Judge may issue an order to a victim who demonstrates a substantial likelihood of immediate danger of abuse; the order must be certified by the clerk-magistrate on the next court day.

· Police are required to access the emergency judicial system when court is closed.

· Temporary emergency orders can be issued by phone when the court is not in session; the form used by the law enforcement officer is to be delivered to the clerk-magistrate for certification on the next court day.

· A plaintiff who receives an order without filing a complaint must file on the next court day -- otherwise the order expires at the end of the day.

· If the plaintiff is unable to appear in court to file the complaint because of severe hardship due to a physical condition, a representative may appear and file the complaint, along with an affidavit explaining why the plaintiff can’t appear.

· All notice and hearing requirements (Section Four) apply.

SECTION FIVE A:  FULL FAITH AND CREDIT TO OUT OF STATE PROTECTION ORDERS 

(Inserted August 6, 1996)
· Any protective order issued by another jurisdiction (see definitions-- Section One) shall be given full faith and credit throughout the Commonwealth and enforced as if it were issued in the Commonwealth, for as long as the order is in effect in the issuing jurisdiction.

· Out-of-state protection orders may be filed in Massachusetts courts by filing with the court a certified copy of the order; the plaintiff must swear under oath, in an affidavit, that the order is presently in effect as written; the order will be entered into the Commissioner of Probation’s statewide domestic violence record keeping system.  Such filing and entry on the system is not, however, a prerequisite for enforcement.

· Police may presume the validity of a copy of a protection order issued by another jurisdiction which has been provided by any source, including the statewide record-keeping system, provided the person protected by the order tells the officer that the order remains in effect. 

SECTION SIX:  POLICE POWERS AND RESPONSIBILITIES
· If an officer has reason to believe that a family or household member has been abused or is in danger of being abused, he or she must use all reasonable means to prevent further abuse.
These include: 

1)  Remaining on the scene if a party would be in danger without the officer’s presence.

2)  Assisting the victim in getting medical treatment, including driving her to the E.R.

3)  Assisting the victim in finding shelter or refuge.

4)  Giving the victim a statement of victims’ rights, and reading it to her.

5)  If necessary, activating the Emergency Judicial System.

6)  Informing the victim that the abuser will be eligible for bail and may be released.

7)   Arresting any person an officer witnesses or has probable cause to believe has violated a vacate, refrain from abuse, and/or no contact provision issued pursuant to:
-- ch. 208 ss 18, 34B or 34C, 

-- ch. 209 ss 32, 

-- ch. 209A ss 3, 4 or 5, 

-- ch. 209C, ss 15 or 20, 

-- any similar protection order issued by another jurisdiction. 

-- a firearms surrender/suspension order under ch. 209A, ss. 3B (firearms suspension/surrender), or 3C (continuation or modification 

of firearms suspension/surrender).

· If no orders are in effect, arrest is authorized and is the preferred response, but is not mandated, whenever an officer witnesses or has probable cause to believe that a person:
a)  has committed a felony

b)  has committed a misdemeanor involving abuse 

c)  has committed an assault & battery (ch. 265 § 13A)

· Violation of a custody order issued by the Probate and Family Court under ch. 208, § 34C is a criminal offense, but not an arrestable offense.  (However, taking a child in violation of a lawful custody order may also warrant a charge of kidnapping under Mass. Gen. Laws ch. 265, § 26A.)

· The safety of the victim and any involved children shall be paramount in any decision to arrest.

· Any officer arresting both parties must submit a detailed report, in addition to an incident report, stating the grounds for a dual arrest.

· Officers are forbidden from threatening to arrest all parties as a means of discouraging requests for law enforcement intervention.

· The judge (or the person authorized to take bails) must notify a victim of an abuser’s imminent release on bail.
· If the victim requests it, the judge must issue a no-contact order as a condition of bail.

· Police are exempt from civil liability for personal injury or injury to property resulting from an arrest made with probable cause under ch. 209A “when such officer acted reasonably and in good faith and in compliance with this chapter and the statewide policy as established by the Secretary of Public Safety.”

· If the defendant agrees to leave the residence but packs his belongings in another room, police may keep the defendant in view by following him through the residence.  Commonwealth v. Rexach, 20 Mass. App. Ct. 919, 919-920 (1985).

· Issues of tenancy, immigration status, custody and visitation, and marital status must not affect and are not relevant to police enforcement obligations.

SECTION SEVEN: RECORDS SEARCH, SERVICE OF ORDERS, JURISDICTION, PENALTIES
· Records Search:  A judge considering a 209A complaint is required to cause a search of Probation’s statewide domestic violence record keeping system, and determine whether the defendant has a civil or criminal domestic violence record.  If a warrant exists, appropriate officials must be notified and any information regarding a defendant’s most recent whereabouts must be forwarded.  

· Service:   The Court Clerk must transmit two certified copies of all orders and one copy of the complaint and summons to police.  The police must serve on the defendant one copy of all orders, the copy of the complaint and summons, and notice of any suspension or surrender order for firearms.  Service is allowed on Sundays.  Each order must contain the statement:  VIOLATION OF THIS ORDER IS A CRIMINAL OFFENSE.  The Court must notify police in writing when any order is vacated.

· To convict a defendant of violating a restraining order, the Commonwealth must prove beyond a reasonable doubt that he had actual or constructive knowledge of the order and its terms and conditions.  Commonwealth v. Collier, 427 Mass. 385, 388 (1998).  “The Commonwealth can meet that burden with evidence of proof of service of the order by means reasonably calculated to reach the defendant.”  Commonwealth v. Crimmins, 46 Mass. App. Ct. 489, 491 (1999).  The failure to serve a defendant personally with a copy of the order “is not fatal where the Commonwealth can prove beyond a reasonable doubt that the defendant had actual knowledge of the terms of the order.” Commonwealth v. Delaney, 425 Mass. 587, 592 (1997). Proof of defendant’s knowledge may be established by the victim’s testimony that she told him of the order.  Commonwealth v. Mendonca, 50 Mass. App. Ct. 684 (2001).

While the Commonwealth is not required to show that the defendant intended to abuse the victim, or even that the defendant intended to violate the order, “there must be proof that the defendant at least intended the act that resulted in the violation.”  Commonwealth v. Collier, 427 Mass. 385, 388, 389 (1998).

· Jurisdiction:  The Superior, District, and B.M.C. Courts have jurisdiction over criminal actions under C. 209A.  A Complaint may be brought in the territorial jurisdiction where the violation is alleged to have occurred or in the jurisdiction where the original ch. 209A order issues.  Mass Gen. Laws ch. 277, § 62A. 

· Penalty Options for Violation of  a 209A order (or a protection order issued by another jurisdiction): 

A fine of not more than $5,000,  2 1/2  years  in the House of Corrections, or both 

Certified Batterers’ Treatment Program 

If there is no prior record of any crime of violence the Court may ask for an evaluation by a certified batterers’ treatment program; if the evaluation indicates the defendant is amenable to treatment, the Court may order treatment in addition to any other penalty.  When ordered to participate, the defendant is required to regularly attend.  If the defendant fails to participate in treatment as ordered, any suspended sentence will be imposed.  “To the extent permitted by professional requirements of confidentiality, said program shall communicate with local battered woman’s programs for the purpose of protecting the victim’s safety.”

Treatment for Substance Abuse

If the defendant has a substance abuse problem, “the court may order appropriate treatment for such problem” in addition to, but not in lieu of, a batterers’ treatment program.  The defendant is responsible for payment “to the extent possible.”

Pay for Damages
The Court may order the defendant to pay the victim “for all damages, including, but not limited to, cost for shelter or emergency housing, loss of earnings or support, out-of-pocket losses for injuries sustained or property damaged, medical expenses, moving expenses, cost for obtaining an unlisted telephone number, and reasonable attorney’s fees.” 

Special Circumstances/Defendant’s Motive
If  the Court finds that a violation of an order is in retaliation for the plaintiff reporting the defendant to the Dept. of Revenue (for failure to pay support or for determining paternity):  the penalty is a fine of not less than $1,000 and sixty days in the House, and the sentence cannot be suspended or reduced. 

“The criminal remedies ... are not exclusive and do not preclude any other available civil or criminal remedies.”  

The courts may also enforce orders by means of civil contempt sanctions. 

A punishment is civil if it is remedial rather than punitive.  If a judge imposes non-punitive civil sanctions for violation of a 209A order, there is no double jeopardy bar to the prosecution of the defendant for the underlying criminal conduct.  Mahoney v. Commonwealth, 415 Mass. 278, 283, 287 (1993).  A judge may proceed in summary fashion, so long as the defendant is given notice, a right to counsel , and the opportunity to be heard, because the normal discovery procedures in a civil contempt proceeding are inconsistent with ch. 209A’s clear intent that there be speedy intervention by the courts in domestic disputes. Id., at 287. 

SECTION EIGHT:  CONFIDENTIALITY OF RECORDS
· Upon the victim’s request, the court is required to impound her address and ensure it is kept confidential from the defendant and the defendant’s attorney.

· If either party is a minor, records of a case brought under ch. 209A are to be withheld from the public (but the minor’s parents, guardian, and attorney  and the plaintiff and plaintiff’s attorney will have access). 

SECTION NINE:  STANDARD COMPLAINT FORM
          (See copies of 209A complaint forms in the appendices, section 9.1.)
· Complaint forms must be uniform among the courts, and must be written in language comprehensible to pro se plaintiffs.

· In 1995, the Complaint for Protection from Abuse Form was redesigned.

· The procedure for completing the forms for a case involves these steps:

(1)  The plaintiff fills out three forms:  

The Complaint Form (which contains all the information the judge will need to decide whether or not to issue a restraining order), 

The Defendant Information Form (in which the plaintiff provides information the police will need to serve the defendant, and provides information about safety issues such as firearms and any past history of  violence); and 

The Request for Address Impoundment.  

(2)  The Board of Probation check and the Warrant Management System check of the defendant are then completed and sent to the courtroom with the case file.
(3)  Once the case has been heard, if an order is to issue, the Judge completes the two page

       Order Form.

SECTION TEN:  ASSESSMENT FOR BATTERER’S TREATMENT PROGRAM
· Unless indigent, a defendant who has been referred to a certified batterers’ program is required to pay a three hundred and fifty dollar assessment to the General Fund, in addition to the cost of the program.

1.3. BACKGROUND INFORMATION ON STALKING AND CRIMINAL HARASSMENT

1.3.1. Stalking

1.3.1.1.    The Nature, Scope, and Impact of Stalking  

“According to a 1997 study by the Center for Policy Research, one million women and three hundred thousand men are stalked annually in the United States. Approximately eight percent of all women and two percent of all men in this country will be stalked at some time during their lives.”  J. Thomas Kirkman, Every Breath You Take: Massachusetts Steps Up Its Efforts to Stop Stalkers,” 85 Mass. L. Rev. No. 4 (Spring, 2001) (citing Tjaden and Thoennes, Violence and Threats of Violence Against Women in America, Center for Policy Research, National Institute of Justice (1997)).  Even in 2006, according to the National Center for Victims of Crime, Stalking Resource Center, 1 in 12 women and 1 in 45 men will be stalked in their lifetime  (see www.ncvc.org/src/Main.aspx for further helpful information and resources.)  
Stalking behaviors cover a huge spectrum, encompassing everything from phone calls to first degree murder.  “One study of stalking victims found a large array of behaviors including, but not limited to, the following: stealing or going through the victim’s mail, entering the victim’s home and moving objects without theft, stealing underwear, going through the victim’s garbage, wiretapping telephones, filing lawsuits against the victim, ordering items and magazines in the victim’s name, canceling the victim’s utilities, and harassing friends and family members of the victim.  One victim reported her stalker mailed several of his teeth and a lock of his hair to her.”  Id. 
Not all stalkers become violent; not all stalkers explicitly threaten their victims.  But all victims of stalking, by definition, suffer substantial emotional distress.  In order to constitute stalking, the statute requires the pattern of conduct or series of acts to seriously alarm or annoy the victim, such as would cause a reasonable person to suffer substantial emotional distress.  “Most stalking victims suffer major life disruptions with serious psychological effects even without being killed    or physically assaulted.” Id.  
1.3.1.2.    Stalking Typologies and Pathologies
Certain typologies of stalkers have been identified and described: simple obsessional, love obsessional, erotomaniac, and false victimization stalkers. Id. (citing Sona, Palarea and Lane, Psychiatric Diagnosis and the Offender-Victim Typology of Stalking in Meloy, supra.)  Cape and Islands Assistant District Attorney J. Thomas Kirkman, Director of the Domestic Violence Unit,  presented his research and observations about the typologies of stalkers at the Sixth Annual Massachusetts Domestic Violence Conference, May 3-4, 2001 in East Falmouth.  While typologies are still considered helpful to provide investigators with an initial picture of the offender, they are no longer intended to be used as definitive proof of an offender’s characteristics.  As noted by ADA  Kirkman, more recent examinations of the psychology of stalkers have found that there may be as many as 14 or 15 personality types (citing Zorza, J., Stalking Controversies and Emerging Issues  (Mary P. Brewster, ed. 2003).
As also noted by ADA Kirkman recently, “Other studies have shown that the highest lethality risk factor for a stalking victim is the present or prior relationship between the stalker and the target.  Intimate partner relationships pose the greatest threat.” McFarame et al., “Stalking and Intimate Partner Femicide,” Homicide Studies, 3(4); Farnham FR, James DV, Cantrell P: Association Between Violence, Psychosis and Relationship to Victim in Stalkers.  Lancet 355:199, 2000. All cases should be assessed according to the behaviors of the particular stalker with less attention focused on profiling or categorizing the stalker.   
1.3.1.3.    Lethality Assessment in Stalking Cases

Be explicit in discussing safety issues with a stalking victim.  If the victim is not aware of the dangers that stalking behaviors can represent, she may not take the kind of precautions that could save her life.  Please review the general tenets of safety planning discussed in section 2.7, infra.  
Cape & Islands Assistant District Attorney J. Thomas Kirkman has developed a list of questions to be asked in conducting an assessment of stalking lethality.  The questions explore four central subjective and objective areas: the victim’s perception of the risk, the stalker’s personal history, the stalker’s court and criminal history, and the nature and context of the stalker’s behavior.

These questions are also valuable as a reminder of areas to cover when investigating a case, and when interviewing the witness.  

I. Victim’s Perception of the Risk

· Has the stalker ever abused the victim?

· If so, over what period of time?

· How frequent was the abuse?

· Was there a time pattern to the abuse?  (e.g. after work, after abusing drugs or alcohol, after some other triggering event – describe)

· Describe the precise nature of the abuse.  Did it include threats to kill?

· Is the victim’s fear greater now than in the past?  Why?

· Can the victim put a numeric value on a scale of one to ten (with ten being the greatest) on his or her fear?  Can the victim explain why that number was used?

II. Stalker’s Personal History

· Was the stalker abused as a child?  By whom?

· Has the stalker been abusive to others?  To whom?  What was the nature of the abuse?

· Has the stalker been abusive towards animals?

· Is there a history of similar stalking behaviors?  What were the nature, circumstances and outcomes of such behaviors?

· Does the stalker have a history of mental illness?  What was the diagnosis and treatment protocol?

· Does the stalker abuse alcohol or drugs?

· Has the stalker ever fantasized or threatened homicide or suicide?

III. Stalker’s Court and Criminal History
· Has the stalker been the defendant of any order of protection or restraining order?  Did the stalker obey the order?  Describe the circumstances of any violation.

· Has the stalker ever been arrested?  Why?  What was the outcome?

· Has the stalker ever been convicted of any crimes?  What was the sentence?

· Has the stalker been under court supervision?  Describe the circumstances and results.

· Has the stalker been incarcerated?  How long?  What was his or her behavior while in custody and subsequent to release?

· Has the stalker been convicted of stalking?  What was the effect on stalking behaviors, if any, of post conviction terms of probation or release?

· What overall effect did legal intervention have on the stalker’s behavior?

IV. Nature and Context of Behavior

· What is the nature of the stalking behavior – following, watching, direct contact, or a combination?

· Is the stalker abusing drugs or alcohol during the stalking events?  If so, does he or she abuse substances during each event?

· What is the nature of the stalker’s direct contact with the victim?  (face-to-face, letters, phone calls, e-mail)

· What is the substance of the contact?

· Has there been any change in the number, nature or substance of contacts?   If so, over what period of time?  Describe the change.

· What is the nature of the stalker’s indirect contact?  (i.e. through others)

· Describe any threatening behaviors.

· Does the stalker have access to weapons?

· Has he or she showed a fascination or obsession with weapons?

· If the stalker and victim were intimate partners, has the victim attempted to terminate the relationship in the past?  If so, what was the stalker’s response and what caused the relationship to renew?

**For more information on stalking, or for  further helpful victim referral information, please visit: www.ncvc.org/src/Main.aspx.  

1.3.1.4.   Stalking Offender Information Form and Incident Log 

To prove a pattern of conduct, you must work with victims to reconstruct the dates, times and places of significant events.  After obtaining initial information about the events, you will be able to seek witnesses and documentary evidence (911 reports, phone records, work records, email) both to hone the factual information and to corroborate it at trial.

The Massachusetts Office for Victim Assistance (MOVA) has promulgated suggested forms for victims in obtaining and organizing information about stalkers, and information about individual stalking incidents.  

The first form is the two-page “Offender Information in Stalking Cases.” The second form is the one-page “Stalking Incident Log.” You may wish to use these forms for different purposes: in your victim interviews, for distribution to victims and local police in your district, or as a starting point in developing forms for your own use, tailored to your county or district.  For your convenience, the information, further resources and forms created by MOVA are replicated in appendix 9.1.7. 
1.3.1.5.   Proving a Stalking Case  

Massachusetts passed its first stalking statute in 1992, the year after California passed the nation’s first anti-stalking law.  The impetus for California’s initiative was widespread shock over the stalking murder of a well-known actress, Rebecca Shaeffer.  Shaeffer was gunned down at the door of her apartment building by a fan who had followed her and harassed her for two years. In quick succession twenty-seven states, including Massachusetts, passed anti-stalking laws similar to California’s statute.  By 1996, all states except New York had anti-stalking criminal statutes on the books; and in 2000 New York also passed a comprehensive anti-stalking law.  Kirkman, id.

The original Massachusetts stalking statute outlawed repeated following or harassing conduct.  In Commonwealth v. Kwiatkowski, 418 Mass. 543, 546 (1994), the Supreme Judicial Court found the statute to be facially vague because as written it appeared to define harassment as a “representation of either a pattern of conduct or a series of acts” and not just a single pattern of conduct or a single series of acts.  In other words, the law could be read as requiring both a single pattern of conduct or series of acts, or multiple patterns of conduct or series of acts.  Because it was found to lack an unambiguous application, the statute was struck down as unconstitutionally vague.

The legislature amended the statute in 1996 to correct the defect by incorporating verbatim a construction provided by the Court in Kwiatkowski; the ambiguous term “repeatedly” was deleted.  The amended statute outlaws the conduct of one who “willfully and maliciously engages in a knowing pattern of conduct or series of acts over a period of time directed at a specific person.”  “A pattern or series in the context of this statute would involve more than two incidents.”  Id. at 547-548.

A pattern of mere following or observation is not enough.  Massachusetts also included the requirement of a threat in its stalking statute (not all states did).  The element is set forth in the statute as a “threat with the intent to place the person in imminent fear of death or bodily injury.”  Mass. Gen. Laws ch. 265, § 43. The threat component “closely approximates the common law definition of the crime of assault.”  Commonwealth v. Matsos, 421 Mass. 391, 394 (1995).  The Commonwealth need not prove that the defendant actually intended to harm the victim … it need only prove that the defendant’s threats were reasonably calculated to place the victim in imminent fear of bodily injury.”  Id. at 395 (citations omitted).

The defendant’s conduct must “seriously alarm or annoy” the victim, as would cause “a reasonable person to suffer substantial emotional distress.”  Thus, the statute requires subjective proof of the victim’s fear (“alarmed or annoyed”) as well as objective proof of the victim’s distress (“cause a reasonable person to suffer substantial emotional distress”).  Kirkman, id.  In determining whether the victim’s apprehension is reasonable, the court must look “to the actions and words of the defendant in light of the attendant circumstances.” Matsos, 421 Mass. at 395.  Accordingly, the defendant’s prior bad acts may be relevant and may be admitted to corroborate that the acts were “of a kind to cause a reasonable person emotional distress,” and/or to corroborate that the victim was actually “alarmed or annoyed.” 

Because the court considers context and “attendant circumstances,” what may appear out of context to be ambiguous may be found, in context, to constitute an explicit threat.  For example, in Matsos, the defendant wrote to the victim that “there is going to come a day when you are going to want to come and see me … But you will never see me, your eyes will always be closed.” Id. at 395.   In the context of the case (in which the defendant sent the victim hundreds of pages of letters detailing sexual fantasies involving the victim, followed the victim, and made references to guns and dangerous friends), the statement was viewed by the court as an explicit threat.  The victims’ eyes being “always closed” was not interpreted as an image of her being unable to understand or effectively communicate with the defendant.  Rather, in the context of the defendant’s behavior, it was interpreted as a warning that the victim would be killed by the defendant in retaliation for her failure to respond to his advances.  Thus, in reviewing an indictment or a charging decision in order to determine whether a defendant’s behavior included a threat, you should consider any and all of his gestures, and all of his conduct toward the victim, in the light of the history between them.  The context may reveal the threat.

The imminent nature of the threat in Matsos was also derived from context and circumstance.  The defendant did not explicitly state that he would harm the victim soon, or at any particular time.  But the court found that the manner and nature of the threats revealed them to be imminent, because the defendant wrote in his letters that he followed her and knew specifics concerning when and where she conducted her activities.   Id. at 394. The inability to inflict immediate harm does not preclude a conviction for threats. A conviction may be based on the victim’s reasonable apprehension that the threat may be carried out in the future. Commonwealth v. Ditsch, 19 Mass. App. Ct. 1005 (1985). Thus, “imminent” does not mean immediately following.  Rather, the meaning of “imminent” is revealed by and related to a reasonable apprehension of future harm.

In recent cases adjudicating threats complaints, the Supreme Judicial Court has further clarified that it is appropriate for the Court to consider whether particular circumstances justify a victim’s apprehension.  In determining a threat, the context of the stalker’s behavior must be examined.  As noted in Comm v. Sholley, “ a threat is not confined to a technical analysis of the precise words uttered [but must include] the context in which the allegedly threatening statement was made and all the surrounding circumstances.” These cases, Commonwealth v. Sholley, Commonwealth v. Milo M., and Commonwealth v. Chou, are summarized and excerpted infra in Section 1.5, Statutes and Annotations, in both the “Threats” and “Stalking” subsections.

Because the stalking statute dictates that the defendant must have acted “willfully and maliciously,” you must offer proof of the defendant’s mens rea.  You must show that the defendant acted out of cruelty, hostility or revenge.  You may do this through the defendant’s own statements, or through circumstantial evidence.  You may use the burden of proving the defendant’s motive as a rationale for the court to admit testimony regarding past history between the parties, and the defendant’s prior bad acts.

Lastly, proving the case also involves proving identity.  Identity is often problematic in stalking cases because they so often involve “anonymous” acts such as hang up calls, unsigned letters, flowers and gifts delivered without identifying the sender, or acts of vandalism such as slashed tires, broken windshields, or items left on porches and lawns.  Explore all possible ways to tie the defendant to such “anonymous” acts.  In addition to analyzing the defendant’s opportunity and motive, look into phone records, handwriting experts, store and credit card company receipts and records, and phone traps as evidence tying each act to the defendant.  Obtain search warrants to search for items used in particular incidents, such as the particular typewriter, or the particular type of stationery.  Explore whether third parties assisted the defendant in carrying out his acts; they could be extremely valuable witnesses at trial.  If you do not know how to trace an “anonymous” e-mail, seek help from the Computer Crime Unit at the Attorney General’s Office, or from specialists within your county.  

In summary, the stalking statute dictates that you prove six elements:


In order to prove these elements, make the following preparations:

· Work closely with the victim and police investigators to construct a timeline of all significant incidents and events.  See the lethality assessment questions and stalking information forms, in this section, supra, as well as Section 3.3 infra, “Interview the Victim.”  
· Prepare exhibits to illustrate this timeline for the jury.

· Research all possible witnesses with respect to the defendant’s motive, the defendant’s opportunity, and the defendant’s actions.  
· Research all possible documentary evidence and records: police logs to help identify dates of events; school and work records to help identify opportunity and motive; invoices to place the defendant at certain locations, or to show items he purchased and used during certain acts. 

· Research any and all prior bad acts, subsequent acts, and similar crimes by the defendant, and prepare motions to allow them to be admitted at trial. See infra section 6.2, “Sample Motions.”

·  Consider using experts to testify about the dynamics of abusive relationships and/or the profiles and typologies of stalkers.  See infra section 3.3.10, “Experts.”
· Be prepared to argue the applicability of any and all exceptions to the Hearsay Rule—excited utterances, present sense impressions, prior consistent statements, prior inconsistent statements, prior reported testimony, admissions, past recollection recorded, present recollection revived, business records, and public records.  See infra section 3.3.4, “Consider All Types of Potential Testimony.” 

1.3.2. Criminal Harassment

A new stalking law was passed in August, 2000 and was enacted to take effect on October 30, 2000.   The statute prohibits “criminal harassment” – a pattern of conduct or series of acts directed at the target, which seriously alarms the target and would cause a reasonable person to suffer substantial emotional distress. Mass. Gen. Laws ch. 265, § 43A.  

The Massachusetts Legislature was motivated to file the criminal harassment bill three days after the death of Sandra Berfield, on January 20, 2000, in Everett.  Steven Caruso allegedly stalked Ms. Berfield for two years, including following her, repeatedly showing up at the restaurant where she worked in order to be waited on by her, and accosting her.  Ms. Berfield could only obtain a civil restraining order; because she had no prior relationship with Caruso, she was not eligible for a permanent order pursuant to ch. 209A.  The defendant’s stalking behavior increased in severity.  He slashed her tires, and poured battery acid into her car’s gas tank. The victim set up a video camera on a tripod and captured the defendant on film.  Prosecutors were successful in convicting him for malicious destruction of property, but entered a nolle prosequi for stalking: there was no threat.  In July of 1999, the defendant was released from jail.  That fall Ms. Berfield received hang up calls and chain letters from Caruso.  In January 2000, a package was left for her at her apartment; with her sister’s name in the return address section.  Ms. Caruso was murdered when she opened this package and a bomb exploded.  Caruso was indicted for her murder and is awaiting trial.  The Commonwealth’s case will include physical evidence tying him to the construction of the bomb, prior bad acts, and testimony of motive and opportunity.

Criminal harassment is a lesser degree of stalking in that there is no requirement that the defendant made a threat with the intent to place the victim in imminent fear of death or bodily injury.  Thus, the Commonwealth need not prove that a threat was made, and need not prove that the victim feared death or bodily injury.  The Commonwealth need not prove a specific intent on the part of the defendant. While the Commonwealth still must prove willful conduct, that may be established with proof that the conduct was intentional.  There is no need to prove that the consequences of the conduct were intended.  An act is done maliciously it if is done willfully without justification or mitigation.  See Commonwealth v. O’Neil, 67 Mass. App. Ct. 284 (2006).  Intervention can occur earlier. 

Proof of a lesser degree of conduct may also be indicated in that “Criminal Harassment” requires that the conduct “seriously alarm” the target, whereas “Stalking” requires that the conduct “seriously alarms or annoys” the target. Perhaps the fear to be proved under criminal harassment may be briefer or more sudden than that required to prove stalking (though of course, the behavior must still reveal a pattern or a series of acts.)  At present, no case law exists to clarify the importance, if any, of this distinction. 

Stalking is a felony, with a five year maximum sentence (or up to two and a half years in the house, or a $1,000 fine, or both).  There is a mandatory minimum of one year of imprisonment for stalking in violation of a protective order, s. 43(b) and a mandatory minimum of two years of imprisonment (as well as maximum sentence of ten years) for a second stalking offense.  Criminal harassment is a misdemeanor with a maximum two and a half year jail sentence. Violation of a second offense, and violation of criminal harassment after a conviction for stalking, trigger maximum sentences of ten years in prison.

Below, courtesy of ADA Tom Kirkman, Director of the Domestic Violence Unit in the Cape Cod and Islands District Attorney’s Office, is a sample jury instruction for criminal harassment that follows the standard set forth in Commonwealth v. O’Neil, 67 Mass. App. Ct. 284.  The current MCLE “model” jury instruction improperly defines malice.  This jury instruction should be recommended in all criminal harassment cases:

Sample Jury Instruction on Criminal Harassment, G.L. c. 265, §43A

The defendant is charged with criminal harassment, which is a crime specifically defined by our Legislature in Chapter 265, section 43A of our General Laws.  The relevant portions of that statute read as follows:

“Whoever willfully and maliciously engages in a knowing pattern of conduct or series of acts over a period of time directed at a specific person, which seriously alarms that person, and would cause a reasonable person to suffer substantial emotional distress, shall be guilty of the crime of criminal harassment and shall be punished.”

In order to prove the defendant guilty of criminal harassment, the Commonwealth must prove four things beyond a reasonable doubt:

First, the Commonwealth must prove that over a period of time, the defendant knowingly engaged in a pattern of conduct or series of acts involving at least three incidents directed at a specific person, here the complainant.  The Commonwealth must show that the defendant intended to target the complainant with harassing conduct on at least three occasions.

Second, the Commonwealth must prove that those acts were of a kind that would cause a reasonable person to suffer substantial emotional distress.  Emotional distress that is merely trifling or passing is not enough to satisfy this element.  The emotional distress must be markedly greater than the level of uneasiness, nervousness, unhappiness or the like which are commonly experienced in day to day living; it must entail a serious invasion of the victim’s mental tranquility.

Third, the Commonwealth must prove that those acts did cause the complainant to become seriously alarmed.

Fourth, the Commonwealth must prove that the defendant took those actions willfully and maliciously. Willful conduct is intentional, not accidental or mistaken.  The Commonwealth does not have to prove that the defendant intended a harmful consequence, only that he intended the act leading to a harmful consequence.

An act is done maliciously if it is done willfully without justification or mitigation.  Malice need not be express, but may be inferred from the defendant’s conduct.

If after having considered all of the evidence you find that the Commonwealth has proved beyond a reasonable doubt each of the four elements I have just defined, that is, that the defendant willfully and maliciously engaged in a knowing pattern of conduct or series of acts over a period of time directed at the complainant that seriously alarmed the complainant, and that would cause a reasonable person to suffer substantial emotional distress, then you shall find the defendant guilty of criminal harassment.

If, however, after your consideration of all of the evidence you find that the Commonwealth has not proved each and every one of these four elements beyond a reasonable doubt, you shall find the defendant not guilty.
1.3.3. An Act Relative to Harassment Prevention Orders
On February 9, 2010 Governor Patrick signed legislation that provides criminally enforceable protective orders to victims of harassment and sexual abuse, regardless of whether the victim and the attacker have a relationship.  Prior to this law, a victim of abuse could petition for a protective order only if the abuser was a family member, someone living in the victim’s home, or someone with whom the victim had a “substantial dating relationship.”  The new law allows a victim to obtain a civil protective order against a menacing stranger or acquaintance.  In May, 2010, the Governor signed a supplemental bill amending the original legislation to provide for the police to arrest for violations of an order.  
The new Chapter 258E defines “Harassment” as:

(i) 3 or more acts of willful and malicious conduct aimed at a specific person committed with the intent to cause fear, intimidation, abuse or damage to property and that does in fact cause fear, intimidation, abuse or damage to property; or 
(ii) an act that:

(A) By force, threat or duress causes another to involuntarily engage in sexual relations; or 

(B) Constitutes a violation of section 13B, 13F, 13H, 22, 22A, 23, 24, 24B, 26C, 43 or 43A of chapter 265 or section 3 of chapter 272.  

The process for obtaining and enforcing a harassment order are similar to a 209A order.  

1.4. BACKGROUND INFORMATION ON NON-CRIMINAL LEGAL OPTIONS FOR VICTIMS

Prosecutors are statutorily obliged under the Victim’s Bill of Rights, Mass. Gen. Laws  ch. 258B, § 3(u), to inform victims of their right to pursue a civil action for damages relating to a crime (regardless of whether there is a court order for restitution).  Also, during interviews, and throughout the progression of a case, victims and witnesses may ask for legal advice outside the scope of the criminal prosecution.  The following summarized information is provided to assist in these regards.  The summaries may also help in responding to requests from civil attorneys, as a victim/witness may engage private counsel to pursue separation, divorce, or custody issues, to litigate torts claims, or to protect the right to keep information private.

When answering a victim’s questions and providing referral information, care should be taken not to overstep and provide inappropriate legal opinions or legal advice.  The obligation to inform victims that it may be possible to pursue a civil action does not entail evaluating the merits or benefits of such an action or rendering any other legal opinion outside the scope of the criminal prosecution.  

Carefully explain the difference between civil and criminal actions, and emphasize that a prosecutor represents the Commonwealth, not an individual party.  For example, if a victim asks how to divorce her abusive husband, and what the process will entail, you may give her routine information about a divorce proceeding but make sure you emphasize that she must get -- and rely on -- her own civil attorney.

Legal Services Eligibility:  Persons qualify for legal services assistance if their income is below 125% of the poverty rate, based on the Office of Management and Budget’s Federal Poverty Income Guidelines, which are updated annually.  Each legal services center sets its own priorities, so nothing is uniform, but probate court cases involving domestic violence victims are usually considered to be high priority cases.  Legal Services do not handle fee generating cases, so indigent persons’ tort claims are usually handled by law firms doing pro bono work (or private counsel on a contingency fee basis).  The Legal Services Centers are now divided between those who accept federal L.S.C. money, and who therefore must adhere to its guidelines, and those who do not.  (The guidelines include: no services for undocumented persons, no class actions against the government, no welfare reform work, and no lobbying.)

Pro Bono Programs:  Pro bono attorneys often work in collaboration with agencies serving domestic violence and/or sexual assault survivors.  For example, Pro Bono Attorneys work in collaboration with the Rape Survivors Law Project connected to the Boston Area Rape Crisis Center (BARC). People whose incomes and financial resources are above the guidelines for publicly-funded legal service programs, but who, nevertheless, cannot afford counsel, are served.  

Private Referrals:  Referral services are available through the Mass. Bar Association (617-654-0400) and local bar associations.  Explain the process of making an appointment for a consultation, and explain that while some attorneys offer free consultations, others charge fees.  In addition, it may be advisable to emphasize that a number of attorneys now specialize in addressing the needs of victims of sexual assault and domestic violence when handling probate and tort matters.

1.4.1. Mass. Gen. Laws ch. 208:  Divorce

s. 1:   General Provisions; Grounds (“Fault”)
· adultery

· impotency

· utter desertion (one year)

· gross and confirmed habits of voluntary intoxication

· cruel and abusive treatment 

(evidence of:  defendant hitting plaintiff;  marks or bruises, or defendant throwing things at plaintiff; or negative changes in plaintiff’s health together with defendant swearing at plaintiff and/or defendant  threatening bodily harm or injury to plaintiff)  

· prison sentence ( 5 years or more)

· failure to support

s. 1A:  Joint Petition, Irretrievable Breakdown (“Uncontested No-Fault”)

· 30 days after the court approves the agreement, judgment nisi enters; 

· 90 days after the 30 days, judgment absolute enters unless objections filed.
s. 1B:  No Agreement, Irretrievable Breakdown (“Contested No-Fault”)
· must wait six months for hearing; 

· court must make finding as to continued irretrievable breakdown from date of filing to date of hearing;

· court can consolidate if one party files fault and one files 1B; 

· court can make temporary orders and referrals to counseling.
s. 18  Restraining Order
· forbids the defendant from interfering with the personal liberty of the plaintiff; 

· further orders may be issued as necessary to protect a party or their children, and preserve peace.
1.4.2. Civil Litigation:  Torts, Interspousal Torts, Third Party Liability, the Mass. Commission Against Discrimination, and the Civil Rights Act

Torts

 Victims of domestic violence or sexual abuse may maintain actions against their assailants in District or Superior Courts on several theories, including:
(1) injuries to the person (assault and battery, rape); 

(2) intentional infliction of emotional distress; 

(3) false imprisonment; and 

(4) tortious interference in child custodial relations.  

The same conduct may be both a criminal offense and a tort.  Both actions can be brought simultaneously or sequentially, although issues of timing can be important.  Remedies for such actions are compensatory and in some cases punitive damages are allowed by law.   The statute of limitations for tort claims is three years.  On average, completing a Massachusetts civil case takes approximately two years from the time the complaint is filed.

Interspousal Torts

The traditional common law doctrine of interspousal tort immunity prevented one spouse from bringing a tort action to recover for personal injuries caused by the other spouse.  The law in most states now permits abused spouses to seek tort remedies in cases involving domestic violence.  Beginning in1976 in Massachusetts, the SJC began to roll back the common law doctrine of interspousal immunity to allow liability for personal injury in 1976, in automobile accidents, Lewis v. Lewis, 370 Mass. 619 (1976), and eventually, in interspousal abuse cases, Heacock v. Heacock, 402 Mass. 21 (1988).

Interspousal torts present difficult strategy questions because victims often wish to pursue both damages and divorce, and the possibility of issue preclusion / collateral estoppel must be considered.  Probate and Family Courts have no jurisdiction to adjudicate tort claims; jurisdiction lies with the District and Superior Courts.  Neither Superior nor District Courts have jurisdiction over divorce or separate support actions; jurisdiction lies with the Probate and Family Courts.  Thus, there is no single court that can simultaneously resolve interspousal tort claims and issues arising from a divorce.  While the issue of tort damages cannot be precluded in a divorce trial, where there are clear fact findings in a divorce proceeding regarding the alleged abuse, relitigation of the question of liability may be precluded and summary judgment granted to the defendant in a subsequent action for tort.  Furthermore, Heacock requires that parties reveal tort claims in financial statements filed in divorce actions.  Id. at 25 n.3.

Third Party Liability

Victims of abuse may maintain actions against third parties who owe a duty to the victim and who are partially responsible for failing to prevent or deter the crimes due to their negligence.  These cases typically involve claims of inadequate security brought against the owners and/or managers of buildings occupied by the victims. A landlord may be responsible to a tenant because the landlord owes a legal duty to maintain adequate locks on the doors pursuant to the Massachusetts Sanitary Code, 105 C.M.R. 410.480.  These cases are generally referred to as “negligent security / premises liability” cases.   Other examples include claims against schools for failing to protect students from assaults on campuses, or claims against storeowners for failing to protect patrons from receiving injuries during robberies (or other crimes) committed at the owner’s store. 

Courts have recognized liability when the provider or server of alcoholic beverages serves a minor, or a person visibly intoxicated, who then commits a violent assault.  Tobin v. Norwood Country Club Inc., 422 Mass. 126 (1996).  Liability has also been imposed for the criminal acts of drunken individuals in which visibly intoxicated persons were served alcoholic beverages at a bar or other commercial establishment.  Carey v. New Yorker of Worcester Inc., 355 Mass. 450 (1969). 

On August 4, 2000, the Massachusetts Legislature passed a law which provides for criminal penalties where a homeowner – known as the “social host” – knowingly or intentionally supplies, gives, provides or allows a person under 21 to possess alcoholic beverages on property owned or controlled by them.  Mass. Gen. Laws ch. 138, § 34.  Before this law was enacted, illegal consumption or possession of alcohol by a minor at a private residence was not a violation of either the civil or criminal laws.  Now a social host may be held criminally or civilly liable for serving or allowing a minor to drink on the premises and for injuries caused by those intoxicated persons.  Violation of the new law can be used as evidence of negligence against a social host.  This new law represents a major change in social host liability.  Under prior law, even when a homeowner supplied alcohol, liability was rarely found against the social host.  Wallace v. Wilson, 411 Mass. 8 (1991).

The Massachusetts Commission Against Discrimination

In some instances, e.g., a sexual assault in a workplace, claims for sexual harassment may be filed with the Mass. Commission Against Discrimination.  Most often, the claim must be filed within six months, but once filed, the claimant has three years to elect a judicial remedy.   In certain circumstances where the workplace doesn’t fit within the parameters of Mass. Gen. Laws ch. 151(B) (e.g., an independent contractor, or fewer than six employees) there is an independent statutory remedy, without the six month filing requirement.  

Sexual harassment is defined as unwelcome sexual advances, requests for sexual favors and other conduct of a sexual nature.  Not all acts of violence in the workplace are necessarily defined as sexual harassment as the law requires that the offending acts be of a sexual nature.  There are two types of sexual harassment.  “Quid Pro Quo Harassment” occurs where submission to or rejection of the advance, request or conduct is used as a basis for employment decisions affecting the individual.  “Hostile Environment Harassment” occurs where the conduct has the purpose or effect or unreasonably interfering with an individual’s job performance by creating an intimidating, hostile, humiliating or offensive work environment.  29 C.F.R. 1604.11 (EEOC Guidelines) and Mass. Gen. Laws ch. 151B, § 1(18).  

Some of the more common types of conduct which have been ruled as being sexual harassment include: offensive sexual advances, flirtations, or propositions that occur on more than one occasion; verbal comments of a sexual nature or dialogue relating to sexual topics; repeated unwelcome touching, such as hugging, patting or pinching; displaying objects or pictures of a sexual nature; obscene gestures; and demands or requests for sex.

The Massachusetts Civil Rights Act

The Massachusetts Civil Rights Act, Mass. Gen. Laws ch. 12, § 11H, authorizes the Attorney General to bring a civil action in the Superior Court for injunctive relief against any person who by threats, intimidation, or coercion, interferes or attempts to interfere with any other person’s exercise or enjoyment of rights secured by the constitution or laws of the Commonwealth or of the United States.   Section 11I creates a private right of action with injunctive and compensatory remedies, including attorney’s fees.  Section 11J imposes criminal penalties for violations of preliminary or permanent orders issued pursuant to sections 11H and 11I and authorizes the warrantless arrest of a violator.   

The purpose of the Civil Rights Act is to provide under state law a remedy  “coextensive with 42 U.S.C §1983 ... except that the Federal statute requires State action whereas its State counterpart does not.”  Batchelder v. Allied Stores Corp., 393 Mass. 819, 822-823 (1985).  It does not create “a vast constitutional tort,” but is limited to situations “where the derogation of secured rights occurs by threats, intimidation or coercion” involving a physical confrontation accompanied by a specific threat of harm “directed toward a particular individual or class of persons.”  Bally v. Northeastern University, 403 Mass. 713, 718-720 (1989).  A specific intent to cause a deprivation of another’s civil rights is not required.  See Redgrave v. Boston Symphony Orchestra, Inc., 399 Mass. 93, 99 (1987).

1.5. DOMESTIC VIOLENCE  & SEXUAL ASSAULT STATUTES: ELEMENTS, PENALTIES, and SELECTED ANNOTATIONS 

Summaries of the statutes most commonly used in the prosecution of domestic violence and sexual assault cases, and abbreviated annotations, follow.  The annotations were selected for their usefulness in applying the statutes to cases involving domestic violence and sexual assault.   For a more thorough examination, consult the Annotated Laws of Massachusetts, the Massachusetts General Laws Annotated, or Model Jury Instructions.
The statutes are presented in this order:

Annoying Phone Calls

Arson

Assault

Assault w/ Intent to Commit Felony

Assault w/ Intent to Murder or Maim

Assault w/ Intent to Rape

Assault w/ Intent to Rob or Murder, DW

Assault by Means of Dangerous Weapon

Assault in Dwelling House, Armed

Assault in Dwelling House

Assault & Battery

Assault & Battery, Elderly or Disabled

Assault & Battery, Dangerous Weapon

Attempt to Murder

Attempt to Procure Another to Perjure

Burglary and B&E Statutes

Civil Rights Violations

Criminal Harassment

Destruction of Property

Disorderly Conduct

Drugging Person for Sexual Intercourse

Firearms, Use of in Committing Felony

Indecent Assault & Battery

Indecent A&B, or A&B, Mentally Retarded

Intimidation of Witness/Victim

Kidnapping/Unlawful Restraint

Kidnapping of Child by Relative

Open & Gross Lewdness 

Manslaughter

Mayhem

Murder

Rape

Rape, Aggravated

Stalking

Threat to Commit Crime

Trespass

Unnatural and Lascivious Acts

Violation of Restraining Order

Annoying Phone Calls  ch. 269, § 14A
	telephones or causes another person to be telephoned 

repeatedly   (3 times or more)

       for sole purpose of harassing, annoying or molesting 

       or uses indecent/obscene language

       whether or not conversation ensues
	$500 

or 3 mos. house

or both


· The statute applies only to use of the telephone to make person to person calls; it does not apply to other communication technologies, such as facsimiles, even if transmitted over telephone lines and equipment. Commonwealth v. Richards, 426 Mass. 689 (1998).
· “Repeatedly” means three times or more, and must be charged in the complaint.  Commonwealth  v. Wotan, 422 Mass. 740, 742 n. 4 (1996).

· The Commonwealth must prove “sole purpose”; def. claimed his persistent calls to former girlfriend, while annoying, were at least in part motivated by a desire for reconciliation (11 calls in 7 minutes, stating he wished to speak to her).  Commonwealth  v. Strahan, 30 Mass. App. Ct. 947, 949-50 (1991).
· Pen register device may be attached to telephone to identify source of threatening phone calls without prior warrant.  Matin v. DeSilva, 566 F.2d 30 (1st  Cir. 1977).
· N.B. see section 3.3.3.22 infra re:  the procedure for tracing hang-up calls

Arson ch. 266, § 1
	willfully and maliciously

sets fire to, burns or causes to burn

    or aids, counsels or procures the burning

of a dwelling house

    or bldg next to dwelling house

    or bldg whereof dwelling house is burned

whether his property or another’s

whether occupied or unoccupied
	20 yrs. prison, 

or 2 1/2 yrs. house 

or $10,000, 

or both fine and imprisonment


Assault (“Simple Assault”) ch. 265, § 13A
	assaults another 

         (by an attempted battery)

          (or by an offer of harm 

                which places another in reasonable apprehension 

                of an immediate battery)



	2 1/2 yrs. house 

or $1000


· Definition/ Attempted Battery v. Threatened Battery:
Simple assault is either an attempted battery or an unlawful offer of harm which places another in reasonable fear or apprehension of an immediate battery. Commonwealth v. Gorassi, 432 Mass. 244, 247 (2000); Commonwealth v. Slaney, 345 Mass. 135, 138 (1962).  

Attempted battery is a lesser included offense of threatened battery, which has the additional element of intending to instill fear or apprehension in the victim.  Commonwealth v. Musgrave, 38 Mass. App. Ct. 519, 524-25, rev’d, 421 Mass. 610 (1996).  An assault committed by means of a threatened battery requires that the victim be aware of the threatening act.  Commonwealth v. Chambers, 57 Mass. App. Ct. 47 (2003).
It is well established that an act placing another in reasonable apprehension that force may be used is sufficient for the offense of criminal assault.  Commonwealth v. Delgado, 367 Mass. 432, 437 (1975), and cases cited therein. In determining whether an apprehension of anticipated physical force is reasonable, a court will look to the actions and words of the defendant in light of the attendant circumstances.  Id. at 436-37.

 “An attempted battery is always punishable as a crime.  Even thought the battery may be factually impossible, so long as the actor takes sufficient steps to bring about the harm, the crime is complete.  The overt act dispenses with any need to delve into the state of mind of the defendant or the victim.  The second kind of simple assault, the offer of harm (or threatened battery) should be punished when the defendant’s menacing conduct reasonably induces fear or apprehension in the victim.”  Stearns, District Court Prosecutors Guide, p. 367 (2001). 

· Attempted battery :

Attempted battery requires proof of  “a conscious design” to achieve a criminal end and proof of an overt act. See Commonwealth v. Ortiz, 408 Mass. 463, 470 (1990) (def. searched for but never found intended victim).  Mere preparation and planning is not enough. See Commonwealth v. Peaslee, 177 Mass. 267, 271-72 (1901).

Sufficient:  Placed poison on the lip of the intended victim’s cup.  Comm v. Kennedy, 170 Mass 18, 21 (1897).

The overt acts relied upon to support a charge of attempt must be alleged in the complaint.  Commonwealth v. Burns, 8 Mass. App. Ct. 194, 196-207 (1979).  Compare Commonwealth v. Beattie, 29 Mass. App. Ct. 355, 358 (1990), aff’d, 409 Mass. 458, 460 (1991), in which indictment charging “attempted murder by strangulation” was sufficiently detailed re: the overt act.

 An assault by means of an attempted battery is defined by a defendant’s intent to cause bodily harm to the victim.  Commonwealth v. Prater, 431 Mass. 86, 99 (2000).  The victim’s state of mind or any intent on the defendant’s part to cause fear or apprehension is irrelevant.  Commonwealth v. Slaney, 345 Mass. 135, 139 (1962).

· Threatened Battery:

Objectively menacing conduct intended to arouse fear or the apprehension of imminent bodily harm constitutes threatened battery.  Commonwealth v. Gorassi, 432 Mass. 244, 247 (2000). 

Under the theory of the crime of assault of  “immediately threatened battery,” the Comm. must prove an intent to cause fear or apprehension on the part of the defendant.  Commonwealth v. Musgrave, 38 Mass. App. Ct. 519 (1995), rev’d on other grounds, 421 Mass. 610 (1996).  

Proof of intent to cause fear is required in case of threatened battery.  Commonwealth v. Spencer, 40 Mass. App. Ct. 919 (1996).  
“In a case of simple criminal assault, the Commonwealth need not prove that the defendant actually intended to harm the victim, it need only prove that the defendant’s threats were reasonably calculated to place the victim in imminent fear of bodily injury.”  Commonwealth v. Matsos, 421 Mass. 391, 395 (1995).  An assault committed by means of a threatened battery requires that the victim be aware of the threatening act.  Commonwealth v. Chambers, 57 Mass. App. Ct. 47 (2003).

If the defendant’s conduct is intentionally menacing, the Commonwealth is not required to prove that the victim was actually placed in fear, only that a reasonable person in the victim’s position would have anticipated the imminent use of force.  The assault is determined by the defendant’s intentional conduct; the victim’s state of  mind is irrelevant.  Commonwealth v. Slaney, 345 Mass. 135, 139 (1962) (“(N)either fear, nor terror nor apprehension of harm is an essential ingredient of the common law crime of assault”). 

“In determining whether an apprehension of anticipated physical force is reasonable, a court will look to the actions and words of the defendant in light of the attendant circumstances.”  Estranged husband’s intimidating behavior towards his wife could have reasonably been interpreted by a jury as “creat(ing) a picture of a volatile situation in which the possibility of physical abuse was present” despite the lack of any testimony by the wife that she was actually fearful of harm.  Commonwealth v. Gordon, 407 Mass. 340, 349-50 (1990).

Comm. need not prove the defendant had the actual ability to carry out the threat.  Commonwealth v. White, 110 Mass. 407, 409 (1872).

A threat of future violence is not an assault, as the victim is not placed in apprehension of an immediate battery.  Informational words offering actual violence, as opposed to words that are merely menacing, may substitute for a movement or gesture and complete an assault.  See Commonwealth v. Delgado, 367 Mass. 432, 436-37 (1975) (defendant implied that he had a gun).

Words in conjunction with threatening conduct might be sexually assaultive behavior.  Commonwealth v. Crepeau, 427 Mass. 410, 413 (1998).

· Warrantless Arrest Allowed:

If a police officer has reason to believe that def.’s conduct towards persons protected under ch. 209A placed that person in fear of imminent serious physical harm, warrantless arrest for assault may be made.  Commonwealth  v. Jacobsen, 419 Mass. 269 (1995).

· Aggravated assault:
Is either an attempted battery by means of a dangerous weapon or an unlawful offer of harm by means of a dangerous weapon.  Commonwealth v. Slaney, 345 Mass. 135, 138 (1962) (see Assault with a Dangerous Weapon, infra).
Assault w/ Intent to Commit Felony (i.e. to kill) ch. 265, § 29
	assaults another

with intent to commit felony
	10 yrs. prison;
or $1,000 and 2 1/2 yrs. house (if punishment of such assault “not hereinbefore provided”)


· Assault with intent to kill consists of assault, specific intent to kill, and mitigating factor of heat of passion induced by sudden combat or reasonable provocation, while assault with intent to murder consists of assault, specific intent to kill, and absence of mitigation.  Commonwealth v. Nardone, 406 Mass. 123 (1989).

Assault w/ Intent to Murder or Maim ch. 265, § 15
	assaults another

with intent to commit murder

   or to maim or disfigure (cuts/maims  tongue, destroys eye, 


cuts/tears off ear, cuts/slits/mutilates nose or lip, cuts 


off /disables limb or member)
	10 yrs. prison; 

or $1,000 and 2 1/2 yrs. house


· Assault with intent to murder requires proof of both malice and a specific intent to kill. Commonwealth v. Henson, 394 Mass. 584, 590-93 (1985).

· Malice, as the element differentiating assault with intent to murder from assault with intent to kill, “can only mean the absence of mitigation, i.e., the absence of reasonable provocation, sudden combat, or excessive force in self-defense.” Commonwealth v. Nardone, 406 Mass. 123, 131 (1989).

Assault  w/ Intent to Rape ch. 265, § 24
	assaults a person

with intent to commit rape
	20 yrs. prison 

or 2 1/2 yrs. house; 

2d offense: life or any term

	while armed with a firearm, rifle, shotgun, machine gun or assault weapon
	            Min 5 yrs. prison;

            2d  offense, 20 yrs. Min.


· Elements:

1) Assault upon victim with 2) specific intent by the def., at the time of the assault, to rape the victim.  Commonwealth v. Fulgham, 23 Mass. App. Ct. 422 (1987), rev. den.. 399 Mass. 1103 (1987).

Comm. must prove the def.’s actions were carried on without consent of victim.  Commonwealth v. McKay, 363 Mass. 220 (1973) (overruled on other grounds in Commonwealth v. Harris,443 Mass. 714 (2005)).
· Correct instructions:  

Specific intent is conscious act with determination of mind to do it; it is contemplation rather than reflection, and it must precede the act.  Commonwealth v. Nickerson, 388 Mass. 246 (1983).

· Evidence sufficient: 

Def. possessed intent to rape:  struggle between victim and def. in victim’s college dorm room; prior to entering victim’s room def. was acting and talking in hallway in overt sexual manner; def. attempted to throw victim on bed; any other apparent motive was absent.  Commonwealth v. Sevieri, 21 Mass. App. Ct. 745 (1986).

Def. assaulted and battered victim and made sexual advances against her will.  Commonwealth v. Brattman, 10 Mass. App. Ct. 579 (1980).

Jury could properly infer intent to commit rape from intruder’s demand that victim remove her clothes, his use of the words “you whore,” evidence that beating was apparently in response to victim’s refusal to comply with the order, and absence of any other apparent motive, such as larceny.  Commonwealth v. Rossi, 19 Mass. App. Ct. 257 (1985).

Intent to rape may be inferred where defendant struggled with the victim, tore at or grabbed at victim’s clothing, location of assault was secure area, absence of any other motive and victim placed in compromising position.  Commonwealth v. Zemtsov,  443 Mass. 36 (2004).
Assault w/ Intent to Rob or Murder, Dangerous Weapon  ch. 265, § 18
	armed with dangerous weapon

assaults another

with intent to rob or murder
	20 yrs. prison

	armed with a firearm, shotgun, rifle, machine gun or assault weapon

assaults another

with intent to rob or murder
	not less than 5 yrs. prison, not more than 20 yrs. 



	victim 60 or older


	if 2d offense:  20 yrs. prison, min. 2 yrs. to be served

	victim 60 or older, 

armed with firearm, shotgun, rifle, machine gun or assault weapon
	if 2d offense:

20 yrs. prison, min. 10 yrs. to be served


Assault by Means of a Dangerous Weapon (“Aggravated Assault”) ch. 265, § 15B
	by means of a dangerous weapon

commits assault upon another
	5 yrs. prison or $1000 or

2 1/2 yrs. house

	victim 60 or older
	if 2d offense:  same,
min. 2 yrs. to be served


· Elements:

An aggravated assault is a menacing offer of harm by means of a weapon that is intended to make the victim fearful or apprehensive of impending bodily harm.  Commonwealth v. Musgrave, 38 Mass. App. Ct. 519, 524-25 (1995), rev’d on other grounds, 421 Mass. 610 (1996).
Aggravated assault is either an attempted battery by means of a dangerous weapon or an unlawful offer of harm by means of a dangerous weapon.  Commonwealth v. Slaney, 345 Mass. 135, 138 (1962).

Conviction requires proof of overt act undertaken with intention of putting another person in fear of  bodily harm and reasonably calculated to do so, whether or not def. actually intended to harm victim.  Commonwealth v. Domingue, 18 Mass. App. Ct. 987 (1984).

Behavior for the offense is outward demonstration of force, with apparent ability to injure.  Commonwealth v. Appleby, 380 Mass. 296 (1980).

· Defendant’s Intent:

Intent may be inferred on the basis of an overt act which puts another person in fear and that fear is reasonable. Commonwealth v. Enos, 26 Mass. App. Ct. 1006, 1008 (1988) (def. brandished tire iron).

Any misplaced confidence on the part of the def. in the efficacy of the weapon or any undisclosed inability to bring about the threatened harm is immaterial.  Commonwealth v. Cataldo, 423 Mass. 318, 319 n.1 (1996).

Recklessness and danger shall be presumed where a person knowingly points a firearm at or in the direction of another, whether or not the actor believed the firearm to be loaded.”  Model Penal Code § 211.2.

· Nature of the Weapon:

The weapon need not be dangerous in fact but need only reasonably appear as such.  Commonwealth v. Henson, 357 Mass. 686, 693-94 (1970) (starter’s pistol).

German shephard dog.  Commonwealth v. Tarrant, 2 Mass. App. Ct. 483, 485 (1974), aff’d, 367 Mass. 411, 417 (1975)

Toy gun.  Commonwealth v. Nicholson, 20 Mass. App. Ct. 9, 17 (1985). 

· Actual Possession of Weapon:

Necessary element is possession of weapon; evidence relevant/admissible that def. was arrested in close proximity in time and place to scene of crime and that he then had gun in his possession.  Commonwealth v. D’Ambra, 357 Mass. 260 (1970).

Def. who told victim he had knife and would kill her if she screamed was properly convicted of ADW, even in absence of evidence that he actually displayed or brandished weapon.  Commonwealth v. Foley, 17 Mass. App. Ct. 238 (1983) (overruled on other grounds, Commonwealth v. McLaughlin, 431 Mass. 506 (2000)).
The presence or apparent presence of a weapon may be inferred from a def.’s informational words, such as “hold him or I am going to shoot him.”  Commonwealth v. Delgado, 367 Mass. 432, 435-37 (1975).

Conviction for armed robbery improper where def, with his hand held suggestively in his pocket, threatened “to pull the trigger,” but was arrested in the victim’s presence, and no weapon was found.  Commonwealth v. Howard, 386 Mass. 607, 609-10 (1982). Compare to cases where Def. was apprehended weeks after robbery, no weapon found, and court said ok because def. could have  disposed of weapon during the interval:  Commonwealth v. Tarrant (No. 2), 14 Mass. App. Ct. 1022, 1023 (1982); Commonwealth v. Jackson, 419 Mass. 716, 724-25 (1995); or Commonwealth v. Powell, 16 Mass. App. Ct. 430, 434 (1996) (gun could have been thrown away as the def  fled).  Prosecutor could also argue applicability of logic from Commonwealth v. Caracciola, 409 Mass. 648, 652 (1991):  “the (rape victim) was entitled to take the defendant’s threatening words [that he was a police officer and would ‘lock her up’] … at face value.” 

· Type of Weapon Alleged:
The type of weapon alleged in a complaint of assault dangerous weapon is not an essential element of the crime.  Commonwealth v. Rumkin, 55 Mass. App. Ct. 635 (2002).
· Sufficient evidence: 
Driving car at victim.  Commonwealth v. O’Neil, 3 Mass. App. Ct. 761 (1975).

Firing gun through living room window of home, from car moving quickly up the street.  Commonwealth v. Iancono, 20 Mass. App. Ct. 83 (1985). 

Assault in Dwelling House, Armed, ch. 265, § 18A

	armed with dangerous weapon

enters

dwelling house

assaults another

with intent to commit felony 
	10 yrs. - life in prison, 

no parole in less than 5

	if armed with firearm, shotgun, rifle or assault weapon
	not less than 10 yrs., no parole in less than 10


· A defendant banished from the spousal home under an order to vacate might also be prosecuted for burglary if he forces his way in with the intent to commit a felony. See  Cladd v. State, 398 So.2d 442, 443-44 (Fla. 1981).

Assault in Dwelling House (“Home Invasion”) ch. 265, § 18C

	enters or enters and remains in
dwelling place (of another)
knowing or having reason to know other(s) present

while armed with dangerous weapon

    uses force

   or threatens imminent force, regardless of injury

   or intentionally causes injury
	20 yrs. - life in prison 

if 2d offense:  

min./mand.20 yrs 

(no suspended /probation)


· Definition of Enter:
An “entry” for purposes of the home invasion statute occurs when there is “any intrusion into a protected enclosure by any part of a defendant’s body.”  Commonwealth v. Stokes, 440 Mass. 741 (2004).

Assault & Battery ch. 265, § 13A 

	assault

and battery

if causes serious bodily injury; or

commits assault upon a pregnant woman, knowing or having reason to know she is pregnant; or

upon another who he knows has an outstanding temporary or permanent restraining or no contact order
	2 1/2 yrs. house 

or $1000

5 yrs. Or 21/2 or $5,000 or both




· Definition of Battery:
A&B is intentional, unprivileged, unjustified touching of another with such violence that bodily harm is likely to result; offensive touching may be direct, as by striking another, or indirect, as by setting in motion some force or instrumentality with the intent to cause injury.  Commonwealth v. Dixon, 34 Mass. App. Ct. 653 (1993).

Intentional force on the person of another, however slight, if offered without justification or excuse, is a battery.  Commonwealth v. McCan, 277 Mass. 199, 203 (1931).

Deliberately setting in motion an injurious force may result in a battery.  See Commonwealth v. Stratton, 114 Mass. 303 (1873) (poisoned food).

Wanton and reckless behavior is the legal equivalent of intentional conduct for purposes of battery.  Commonwealth v. Sheppard, 404 Mass. 774, 776 n.1 (1989).  The essence of wanton or reckless conduct is intentional conduct, by way either of commission or omission where there is a duty to act, which conduct involves a high degree of likelihood that substantial harm will result to another.”  Commonwealth v. Welansky, 316 Mass. 383, 402 (1944).

 “(I)f, by a wrongful act, a man ‘creates in another man’s mind an immediate sense of danger which causes such person to try to escape, and in so doing he injures himself, the person who creates such a state of mind’ is criminally responsible for those injuries.”  Commonwealth v. Bianco, 388 Mass. 358, 362-63 (1983); Commonwealth v. Parker, 25 Mass. App. Ct. 727, 734 (1988) (wife injured while struggling to escape from her distraught husband).

· Defendant’s Intent:

Battery does not require proof of a specific intent to injure; only general intent to do the act causing injury.  Commonwealth v. Appleby, 380 Mass. 296, 307-08 (1980).

Proof of intent to cause fear is required in case of threatened battery.  Commonwealth v. Spencer, 40 Mass. App. Ct. 919 (1996).  An assault committed by means of a threatened battery requires that the victim be aware of the threatening act.  Commonwealth v. Chambers, 57 Mass. App. Ct. 47 (2003).

Def.’s Intent transfers:  one who shoots, intending to hit A, and accidentally hits and injures B, is liable for an assault and battery on B.  Commonwealth v. Hawkins, 157 Mass. 551, 553 (1893). 

· Not Excused:
Consent is immaterial to a harmful touching offered “with such violence that bodily harm is likely to result.”  Commonwealth v. Burke, 390 Mass. 480, 482 (1983).

Spouses may not use force to discipline one another.  Commonwealth v. McAfee, 108 Mass. 458, 461 (1871).

Voluntary intoxication is not a defense.  Commonwealth v. Malone, 114 Mass. 295, 298 (1873).

· Assault and battery is a lesser included of rape where evidence supported a finding that A&B was part of the ongoing felony of rape.  Commonwealth v. Ortiz, 47 Mass. App. Ct. 777, rev. den., 430 Mass. 1110 (1999).

· Necessity Defense:
Defendant not entitled to jury instruction on necessity in A&B trial where defendant claimed that he slapped his girlfriend only because he feared that she had overdosed and it was his way of waking her up.  Where defendant’s version is “debatable or speculative.” the defendant’s actions were not an effective means of abating any danger, and where other alternatives would have been better than slapping his girlfriend, such as calling 911, necessity defense is unwarranted.  Commonwealth v. O’Kane, 53 Mass. App. Ct. 466 (2001), further appellate rev. den., 436 Mass. 1102 (2002).
Assault & Battery, Elderly or Disabled Person ch. 265, § 13K

	assault 

and battery

elder person (60 or older)

   or disabled person

(mentally or physically disabled, wholly or partially dependent on another person to meet his daily living needs)

if causes bodily injury 

(sustained impairment i.e. burn, fracture, hematoma, injured organ, repeated harm to bodily function or organ, including skin)
	3 yrs. prison 

or 2 1/2 yrs. house 

or $1,000

or both fine and prison

5 yrs. prison

or 2 ½ yrs. house

or $1000

or both fine and prison

	if serious bodily injury
	10 yrs. prison or 2 1/2 yrs. house or $5,000 or both

	caretaker of (family, fiduciary, or contractual duty)

elderly/disabled

wantonly or recklessly permits

bodily injury to such person

   or wantonly or recklessly permits

   another to commit an assault & battery upon such person

   which causes bodily injury

if wantonly or recklessly commits or permits

    another to commit abuse, neglect or mistreatment upon such elder or           disabled person


	5 yrs. prison or 2 1/2 yrs. house or $5,000 or both

3 yrs. prison or 2 ½ yrs. 

house or $5,000 or both 

	if serious bodily injury
	10 yrs. prison or 2 1/2 yrs. house or $10,000 or both 


Assault & Battery, Dangerous Weapon ch. 265, § 15A

	assault

battery

by means of dangerous weapon
	10 yrs. prison 

or 2 ½ yrs. house or 

$5,000 or both

	if person 60 or older

commits ABDW on another causing serious bodily injury (permanent disfigurement, loss or impairment of a bodily function, limb or organ, or a substantial risk of death); or

commits ABDW on another who is pregnant (knowing or having reason to know victim is pregnant); or

commits ABDW on another who he knows has an outstanding temporary or permanent vacate, restraining or no contact order or judgment in effect; or 

commits ABDW where offender is 17 yrs or older and victim is a child under 14; 


	10 yrs. prison

or 2 ½ yrs. house or

$1,000 

if 2d offense: min./mand. 2 yrs. to be served

15 yrs. prison 

or 2 ½ yrs. house or 

$10,000 or both




· Standards:
Certain weapons are classified as dangerous per se; use in a dangerous fashion need not be proved, i.e. firearms, daggers, stilettos, brass knuckles, mace and dirk knives.  Commonwealth v. Appleby, 380 Mass. 296, 308 (1980); Commonwealth v. Lord, 55 Mass. App. Ct. 265, rev. den., 437 Mass. 1108 (2002).
Whether objects which are not designed to inflict death or grievous injury, but are capable of being used in a dangerous or potentially dangerous fashion, are dangerous weapons is decided by considering the object’s nature, size, and shape, the manner in which it was handled or controlled, and by the circumstances surrounding the assault. Commonwealth v. Marrero, 19 Mass. App. Ct. 921, 922 (1984).

The Commonwealth can prove circumstantially that the def. intentionally assaulted and battered his victim  Commonwealth v. Roman, 43 Mass. App. Ct. 733 (1997), aff’d, 427 Mass. 1006 (1998) (exposing 18-month-old child to unknown scalding agent while the child was alone in def.’s custody sufficient ABDW).

That a DW was used may be inferred from the victim’s injuries, see Commonwealth  v. Marrero, 19 Mass. App. Ct. 921, 923-24 (1984) (whether def. wore boots or sneakers immaterial in light of victim’s injuries); even if no weapon is recovered or described in testimony, Commonwealth v. Roman, 43 Mass. App. Ct. 733, 736 (1997), aff'’d, 427 Mass. 1006, 1008 (1998).

· Not Dangerous Weapon:

Human teeth and other parts of the body are not dangerous weapons although they may be used to inflict permanent injuries serious enough to warrant a mayhem conviction.  See Commonwealth v. Davis, 10 Mass. App. Ct. 190, 196 (1980). 

Ocean could not be DW as it couldn’t be possessed or controlled by def.  Commonwealth v. Shea, 38 Mass. App. Ct. 7 (1995) (def. threw two women overboard, five miles out at sea, after they refused his sexual advances).

· Dangerous Weapon:

Conviction supported by victim’s testimony that def. struck her, knocked her to ground, punched her, kicked her, and pressed something against her back, which she took to be a gun; by officers’ observations of injuries; and by medical summary of victim’s condition.   Commonwealth v. Johnson, 41 Mass. App. Ct. 81 (1996).

Footwear can be used as a dangerous weapon,  Commonwealth v. Durham, 358 Mass. 808, 809 (1970), only if  “because of the manner in which it is used, ... [it] endangers the life or inflicts great bodily harm, or is calculated as likely to produce  death or serious bodily injury.” Commonwealth v. Sinnott, 399 Mass. 863, 878 (1987).  

Evidence sufficient for shod foot ABDW, even if Comm. did not prove exactly what kind of shoes def. was wearing, where there was evidence the def. kicked victim viciously around the head and the victim suffered head injury.  Commonwealth v. Zawatsky, 41 Mass. App. Ct. 392 (1996). 

Defendant, convicted of armed robbery, used his sneakers as a DW where he (20 yrs. old, 175 lbs.) “stomped real hard” on a 74 year-old woman’s abdomen while she was lying on cement.  The Comm. was not required to show that the defendant intended to  use the sneakers as a weapon.  Commonwealth v. Tevlin, 433 Mass. 305 (2001). 

“The prosecutor should keep in mind the distinction between the kicking foot, incidentally encased in a shoe, and the shoe or boot used deliberately to inflict injury.”  Stearns, District Court Prosecutors’ Guide, p. 406 (2001) (citations omitted).
Automobile, used to back over and knock down police officer on motorcycle, was DW. Commonwealth v. Saia, 18 Mass. App. Ct. 762 (1984).

Large ring, may be DW from manner in which it is used.  Commonwealth v. Rossi, 19 Mass. App. Ct. 257 (1985).

Lighted cigarette is not per se, but may become DW by manner in which it is used.  Commonwealth v. Farrell, 322 Mass. 606 (1948).

Ordinary innocuous items can be considered DW when they are used in improper and dangerous manner.  Stationary object, e.g. sidewalk, can be a dangerous weapon when it is used as a means of inflicting serious harm.  Commonwealth v. Sexton, 425 Mass. 146 (1997) (joint venture; def.’s brother repeatedly banged victim’s head against pavement while def. kicked him.).  Windowpane can be a dangerous weapon where defendant used his fists to shatter window, causing shards of glass to seriously injure victim.  Commonwealth v. McIntosh, 56 Mass. App. Ct. 827 (2002), rev. den., 438 Mass. 1109 (2003).
· Intent:

DW “..does not require specific intent to injure; it requires only general intent to do the act causing injury.”  Commonwealth v. Appleby, 380 Mass. 296, 307 (1980); see also Commonwealth v. Waite, 422 Mass. 792 (1996).  

ABDW “...requires proof only that the defendant intentionally and unjustifiably used force, however slight, upon the person of another, by means of an instrumentality capable of causing bodily harm.” Quincy Mutual Fire Ins. Co. v. Abernathy, 393 Mass. 81, 87 n.4 (1984).

The jury should be instructed that the def. intended to touch the victim with the DW; the jury need not be instructed that the defendant intended to use the object as a DW.  Commonwealth v. Garofalo, 46 Mass. App. Ct. 191 (1999).

Wanton or Reckless Conduct:

Wanton or reckless conduct resulting in harm to another is the legal equivalent of intentional conduct for purposes of aggravated battery.  Commonwealth v. McLaughlin, 87 Mass. 507, 509 (1862). 

Evidence supported the instruction that the jury could find ABDW based on reckless conduct (def. struck victim in face with axe handle):  def. testified “just swung,” “no intention,” opening up possibility of a conviction based on reckless conduct.  Commonwealth v. Cleary, 41 Mass. App. Ct. 214 (1996). 

· No Excuse:

Consent to ABDW is ineffective.  Commonwealth v. Appleby, 380 Mass. 296, 311 (1980).  That a dangerous weapon is used in the context of a private adult sexual relationship with the full consent of the battered victim is irrelevant.  Id. at 309-11.

Voluntary intoxication neither justifies nor mitigates a battery with a DW.  Commonwealth v. Malone, 114 Mass. 295, 298 (1873).

· Name Weapon in Complaint:

The complaint may be amended at any time to conform the specification of the weapon to the evidence.  Commonwealth v. Salone, 26 Mass. App. Ct. 926, 929-30 (1988). See also Commonwealth v. Rumkin, 55 Mass. App. Ct. 635 (2002) (type of weapon alleged in assault dangerous weapon complaint not necessary since it is not an essential element of the crime).
· Prior Bad Acts:

The Commonwealth may show that the def. had previously assaulted or threatened the victim.  Commonwealth v. Chalifoux, 362 Mass. 811, 816-17 (1973).

Attempt to  Murder ch. 265, § 16

	attempts to commit murder

   by poisoning, drowning, or strangling another

   or by any means not an assault with intent to murder
	20 yrs. prison; or 

$1,000 and 2 1/2 yrs house


One may be found guilty of attempted murder under either the general attempt statute (ch. 274, § 6) or under the particular attempt statute (ch. 265, § 16), the latter carrying a greater penalty.   Commonwealth v. Dixon, 34 Mass. App. Ct. 653 (1993).

Attempt to Procure Another to Commit Perjury ch. 268, § 3

	attempts to incite or procure another person

to commit perjury

although no perjury is committed
	5 yrs. prison or 1 yr. house


Burglary and B&E  Statutes ch. 266, §§ 14-18

(see also:  Assault in Dwelling ch. 265, §§ 18A, 18C, supra)

section 14:  Armed Burglary
	breaks & enters (“b & e”)

dwelling house


in night time

with intent to commit felony

any person being lawfully therein
armed with dangerous weapon

  or arming self in house

  or actual assault on person lawfully therein
	10 yrs. prison – life; 

if 2d offense: 

min./mand. 10 yrs.

	if armed with firearm, shotgun, machine gun or assault weapon
	Min 15 yrs.;
if 2d offense:

min./mand. 20 yrs.


· Proper Jury Instruction on Intent to Commit a Felony:
“In this case, the Commonwealth has proceeded on the theory that the defendant intended to commit (insert offense).  If you conclude that at the time the defendant entered the building the defendant intended to commit (insert offense) once inside the building, I instruct you as a matter of law that (insert offense) is a felony.”  Commonwealth v. Poff, 56 Mass. App. Ct. 201 (2002).  

section 15:  Unarmed Burglary
	b & e

dwelling

night time

intent to commit felony

(not armed, nor arms self in house, nor assaults another)
	20 yrs. prison; 

if 2d offense:  5-20 yrs. prison


· Intent to commit a felony must be present at the time of the breaking and entering and may not be formed after the act of breaking and entering.  Commonwealth v. Poff, 56 Mass. App. Ct. 201 (2002).  
sections 16 & 16A :  B & E Nighttime

	b & e

night time

building, ship, vessel or vehicle

with intent to commit felony
	20 yrs. prison

or 2 1/2 yrs. house

	if intent to commit misdemeanor

night or day
	$200 or 6 mos. house
or both


section 17:  B & E Daytime, or Entry w/out Breaking Nighttime
	enters night time

without breaking

   or B & E day time

building, ship, vessel, or vehicle

with intent to commit felony

person put in fear
	10 yrs. prison

	if armed with firearm, rifle, shotgun, machine gun or assault weapon
	min 5 yrs. prison or 2 ½ yrs. house


section 18
	same as section 17, except not put person in fear
	10 yrs. prison; 

or $500 and 2 yrs. jail

	if armed with firearm, rifle, shotgun, machine gun or assault weapon
	min 5 yrs. prison or 2 ½ 
yrs. house


Civil Rights Violations ch. 265, § 37

	any person, whether or not under color of law

by force or threat of force

willfully injures, intimidates or interferes with

   or attempts to injure, intimidate or interfere with

   or oppresses

   or threatens

any other person in the free exercise or enjoyment of any right or privilege secured by the Constitution/laws of Comm./U.S.
	$1,000 

or one year house
or both

	if bodily injury results
	$10,000 

or 10 yrs. prison
or both


· “…(I)t is not necessary to prove that the defendant had a particularly evil or wicked purpose ... Nor is it necessary to show that the defendant actually knew that he was depriving a person of a specific right ... It (is) enough if it (is) shown that the defendant (purposely) ‘engaged in activity which interferes with rights which as .. (a) matter of law are clearly and specifically protected by (M.G.L. c. 265 s. 37).’”  Commonwealth v. Stephens, 25 Mass. App. Ct. 117, 125 (1987) (citations omitted).

Criminal Harassment ch. 265, § 43A

	willfully and maliciously

engages in a knowing pattern of conduct or series of acts over a period of time

directed at a specific person

which seriously alarms that person and would cause a reasonable person 

                 to suffer substantial emotional distress


	$1,000 

or 2 ½ years house 

or both

	after conviction, 

commits second or subsequent such crime  OR

having previously been convicted of a violation of section 43 (stalking)
	2 ½ years house or

10 years prison


· Enacted in October, 2000, criminal harassment requires a showing of at least three separate incidents of willful and malicious conduct to support a conviction, and may include conduct or acts involving harassing speech or statements.  Commonwealth v. Clemens, 61 Mass.App. Ct. 915 (2004); Commonwealth v. Welch, 444 Mass. 80 (2005). 
· Unexpected and menacing appearances in places where the victim frequents, after being advised to stay away, satisfy the elements of willful and malicious conduct under the criminal harassment statute even if the defendant never spoke to the victim.  Commonwealth v. Paton, 444 Mass. 1104 (2005).
· When instructing a jury regarding the charge of criminal harassment, the element of substantial emotional distress must be specifically defined as something that is markedly greater than that commonly experienced as part of ordinary living.  Commonwealth v. Robinson, 444 Mass. 102 (2005). 
· Willful conduct is established with proof that the conduct was intentional, not that the consequences of the conduct were intended.  An act is done maliciously if it is done willfully without justification or mitigation.  Commonwealth v. O’Neil, 67 Mass. App. Ct. 284 (2006).  See also section 1.3.2 for sample jury instruction to be used in criminal harassment cases.  
  Destruction of Property ch. 266, § 127

	willful and maliciously

destroys or injures

personal property, dwelling or building of another

not particularly described in other sections of c. 266

 (N.B.:  there are specific statutes for traffic signs, public lighting, historical monuments, state and county buildings, churches and schools, playgrounds, library materials, buildings, goal posts, timber and shrubs, fences and glass, natural scenery, and gravestones and cemeteries)

value of property greater than $250
	Felony:  

10 yrs. prison;
or $3,000 or 3 times the value of property, whichever greater, 

and
2 1/2 yrs. house

	if wanton

and value of property is greater than $250 

(other elements same as above)
	Misdemeanor: 

$1,500 

or 3 times the value of the property, whichever greater; 

or 2 1/2 yrs house

	if value of property less than $250, 

either willful and malicious or wanton

(other elements same as above)
	Misdemeanor: 

3 times the value of the damage or injury to the property 

or 2 1/2 months house



· Wilful or Malicious v. Wanton:

Wilful or malicious act injurious to property is deemed criminal when it is shown to have been committed with a spirit of cruelty, revenge, or hostility. Wanton destruction of property concerns a spirit of indifference or recklessness, perhaps even arrogance or insolence, but not cruelty, revenge or hostility.  Commonwealth v. Ruddock, 25 Mass. App. Ct. 508 (1988). 

“Willful” means intentional and by design, in contrast to that which is thoughtless or accidental.  Commonwealth v. McGovern, 397 Mass. 863 (1986).  “Malicious” refers to state of mind of cruelty, hostility or revenge.  Commonwealth v. Peruzzi, 15 Mass. App. Ct. 437 (1983).  Both wilfulness and malice must be proved beyond a reasonable doubt.  Commonwealth v. Armand, 411 Mass. 167, 170 (1991).

A wilful actor intends both his conduct and the resulting harm, whereas a wanton or reckless actor intends his conduct but not necessarily the resulting harm.  Commonwealth v. Smith, 17 Mass. App. Ct. 918, 920 (1983).  

Wanton conduct is synonymous with a reckless disregard for the rights of others.  Commonwealth v. Byard, 200 Mass. 175, 177-78 (1908).  

Wanton destruction requires only a showing that the actor’s conduct was indifferent to or in disregard of probable consequences.  Commonwealth v. Armand, 411 Mass. 167, 171 (1991).

· Lesser Included:

Wanton is not a lesser included offense of willful and malicious since wanton requires proof of an element not required for willful and malicious (that the likely effect of the def.’s conduct is substantial harm).  Commonwealth v. Schuchardt, 408 Mass. 347 (1990).  

· The Value of the Property:

To determine whether a malicious destruction of property offense is a felony (damage greater than $250) or a misdemeanor (damage is less than $250) where only a portion of the property is damaged, the “value of the property” is the reasonable cost of repair or replacement, or the pecuniary loss.  This also applies to the felony offense of wanton destruction of property.  Commonwealth v. Deberry, 441 Mass. 211 (2004).
The finder of fact may determine from common experience or descriptive testimony that the damaged property has a value in excess of $250.  Commonwealth v. Hosman, 257 Mass. 379, 386 (1926).

An owner may be permitted to offer an opinion as to the value of his property.  Selby Associates v. Boston Redevelopment Authority, 27 Mass. App. Ct. 1188, 1190 (1989). 

Disorderly Conduct; Disturbing the Peace  ch. 272, § 53

	disorderly persons

   or disturbers of the peace

   or persons who with offensive and disorderly acts or language

     
accost or annoy persons of the opposite sex
	6mos. house, 

or $200, 

or both


· Disorderly conduct entails intentional conduct tending to “disturb the public tranquillity, or alarm and provoke others.”  Alegata v. Commonwealth., 353 Mass. 287, 303-04 (1967).

· Statute requires the disturbance to have an impact on people in an area accessible to the public, and police presence in and of itself is not sufficient to establish public element.  Commonwealth v. Mulvey, 57 Mass. App. Ct. 579 (2003).

· Voyeurism is an activity that creates a physically offensive condition that “may cause alarm to the person peered at, ... and thereby makes a breach in the public peace.”  Commonwealth v. LePore, 40 Mass. App. Ct. 543, 548 (1996).

Drugging Person for Sexual Intercourse ch. 272, § 3
	applies, administers to or causes to be taken

any drug, matter or thing 

with intent to stupefy or overpower so as to enable unlawful 

      sexual intercourse or unnatural sexual intercourse
	life or any term, not less than 10 yrs. prison


· Proof of sexual relations is not required element.  Commonwealth v. Helfant, 398 Mass. 214 (1986).  Conviction requires complainant’s testimony be corroborated in “material particular.” Id. 
· A substance with a medicinal purpose is a “drug” for purposes of the statute.  Sufficient:  giving teenage girls seasickness medication.  Commonwealth v. Odell, 34 Mass. App. Ct. 100, rev. den., 414 Mass. 1105 (1993).

· Evidence from one of four teenage victims that the def gave pills to none of the girls satisfied corroboration requirement for evidence that the def administered a drug with the intent of facilitating unlawful sexual intercourse.  Id.

Firearms, Use of In Committing Felony ch. 265, § 18B

	while committing or attempting to commit a felony

possesses a firearm, rifle, or shotgun

(if used during commission of second or subsequent offense)

if weapon is large capacity weapon or possesses a machine gun

(if used during commission of second or subsequent offense)
	in addition to felony penalty:

not less than 5 yrs 
in addition to felony penalty: min./mand. 20 years

in addition to felony penalty: not less than  10 

yrs

in addition to felony penalty: min./mand. 25 years


Indecent Assault & Battery ch. 265, § 13H

	indecent

assault & battery 

on a person 14 or older
	5 yrs. prison 

or 2 1/2 yrs. house

	if commit Indecent A&B on an elder person (60 yrs or older) OR person with disability 

if  second or subsequent offense (of either section):
	10 yrs. prison 

or 2 1/2 yrs. house

20 yrs. prison




· As judicially defined, includes intentional, unprivileged and indecent touching of victim, i.e., immodest, immoral and improper.  Commonwealth v. Mosby, 30 Mass. App. Ct. 181 (1991).

· The term “indecent” comprehends the unconsented and offensive touching of the breasts, abdomen, buttocks, thighs, or pubic area -- portions of the anatomy recognized as private.  Commonwealth v. De La Cruz, 15 Mass. App. Ct. 52, 59 (1982).

· “An indecent act is one that is fundamentally offensive to contemporary standards of decency.”  District Court Model Jury Instruction 5.403.
· The crime, like ordinary assault and battery, is one of general intent.  Commonwealth v. Egerton, 396 Mass. 499, 504 (1986).  The Commonwealth has the same burden of proving lack of victim’s consent for Indecent A&B as it would have had for rape.  Commonwealth v. Simcock, 31 Mass. App. Ct. 184 (1991).
· An attempt to commit an indecent assault and battery is a felony offense that may be properly charged by the Commonwealth.  See Commonwealth v. Marzilli, 2010 Mass. LEXIS 301.

Indecent Assault & Battery, or A& B, Mentally Retarded Person ch. 265, § 13F

	indecent
assault & battery

on mentally retarded person

knowing such person to be mentally retarded

(not apply to mentally retarded offender 

         of mentally retarded victim)
	5 - 10 yrs. prison; 

if 2d offense:  10 yrs. min./mand.

	assault & battery

on mentally retarded person

knowing such person to be mentally retarded


(not apply to mentally retarded offender 

         of mentally retarded victim)
	2 1/2 yrs. house 

or 5 yrs. prison;
if 2d offense:  10 yrs. prison


Intimidation of Witness/Victim ch. 268, § 13B

	(1) victim was a witness or a juror in a criminal proceeding (or any person furnishing information to a criminal investigator) 

(2) def. willfully endeavored (tried) to influence him/her 

(impede, obstruct, delay or interfere with, by means of gift, offer or promise of anything of value, or by misrepresentation; or injure person or property)

(3) def. did so by means of intimidation, force, or threats of force, whether express or implied

(4) def. did so with the specific intent of influencing her testimony or verdict.


	2 1/2 yrs house or

2 1/2 - 10 yrs. prison; and $1,000 - $5,000


The intimidation of a witness statute has a broad scope and proscribes activity beyond attempts to influence a witness’s testimony.  Commonwealth v. Cathy C, 64 Mass. App. Ct. 471 (2005).

· Elements:

Intimidation, unlike a threat of force, does not require that a victim be placed in fear or apprehension of actual physical harm.  Commonwealth v. Gordon, 44 Mass. App. Ct. 233, 235-36 (1998).

Because the test is objective, the def.’s subjective intent is irrelevant.  Commonwealth v. Gordon, 44 Mass. App. Ct. 233, 236 (1998).

Use of “endeavors” indicates legislative intent to punish any willful conduct that amounted to “effort or essay.”  Endeavor is a lower threshold than attempt.  Commonwealth v. Rondeau, 27 Mass. App. Ct. 55 (1989). 

The term “witness” includes any person who has been or who may possibly be called upon to testify in a criminal proceeding.  Commonwealth v. Burt, 40 Mass. App. Ct. 275, 277-78 (1996).  The exact nature of the underlying criminal proceeding is irrelevant.  Commonwealth v. Wiencis, 48 Mass. App. Ct. 688, 691 (2000). 

Not essential element that actual witness or juror be approached.  Commonwealth v. Rondeau, 27 Mass. App. Ct. 55 (1989) (victim’s niece paid by mistake, instead of victim, to drop A&B). 

· Sufficient:
While def.’s intent may have had an element of ambiguity, his violent confrontation with a witness at the very door of the courtroom could have led a jury to properly infer that his purpose was either to rattle the witness or to influence his testimony.  Commonwealth v. McCreary, 45 Mass. App. Ct. 797, 800-01 (1998).

Pulling phone cord out of a wall after his sister-in-law stated that she was going to call police was sufficient because the def.  “forcefully interfered with his sister-in-law’s attempt to furnish information to the police… .”   There is no requirement that the investigation be “on-going” when the intimidation occurs.  Commonwealth v. Belle Isle, 44 Mass. App. Ct. 226, further app rev. den., 427 Mass. 1103 (1998).

Def. called witness day after she testified in a stalking case made statements intending to frighten her.  Commonwealth v. Potter, 39 Mass. App. Ct. 924 (1995).

· A charge of witness intimidation under § 13B may  trigger a motion by the Commonwealth for pretrial detention pursuant to Mass. Gen. Laws ch. 276,  § 58A. 
Kidnapping/Unlawful Restraint ch. 265, § 26

	without lawful authority

forcibly or secretly confines or imprisons another within Mass.

   or forcibly carries or sends out of Mass.

   or forcibly seizes and confines or inveigles or kidnaps

with intent to do the above or in any way cause the person to be held to service against his will
	10 yrs. prison; 

or  $1,000 and 2 1/2 yrs. house

	with the intent to extort money or other valuable thing

if armed with firearm, rifle, shotgun, machine gun or assault weapon (not apply to parent)

with the intent to extort and when armed with firearm, shotgun, machine gun or assault weapon

serious bodily injury or sexual acts

if victim is child under 16
(does not apply to parents who take custody of children under 18)
	life or any term of years
not less than 10 yrs. prison; or 2 ½ yrs. house
not less than 20 yrs. prison
not less than 25 yrs. prison
15 yrs. prison;



· Sufficient:

Def. could be found guilty after locking victim in apt. for two hours or placing car in such a way to prevent victim from leaving premises in her car.  Commonwealth v. Sumner, 18 Mass. App. Ct. 349, rev. den. 393 Mass. 1101 (1984).

Def. moved into victim’s car uninvited, shoved victim from steering wheel and took him to secluded area, where further confined him.  Commonwealth v. Saylor, 27 Mass. App. Ct. 117 (1989).
Fact that kidnapping and assault victim might have tried to escape or summon help but failed to do so would not palliate abduction or assault.  Commonwealth v. Dean, 21 Mass. App. Ct. 175 (1985), rev. den.. 396 Mass. 1105 (1986).

· Force:

Physical force need not be applied against the victim, if the victim is subdued by “display of potential force.”  Sufficient evidence that def. intended forcibly to confine victim against her will, where 18 year-old stepdaughter of def. was “scared” of def., followed his instruction to sit in the car; def. drove away and held her against her will while threatening to kill her; and stepdaughter escaped only by fleeing from def.’s grasp when car stopped.  Commonwealth v. Titus, 32 Mass. App. Ct. 216, rev. den., 412 Mass. 1104 (1992).

· Prosecute Both Rape and Kidnapping:

Def. could be prosecuted and convicted for both the kidnapping and rape, where evidence showed confinement of victim occurred at bus station and on way to building where rape occurred.  Commonwealth v. Vasquez, 11 Mass. App. Ct. 261 (1981).

Where def.’s confinement of victim exceeded restraint incidental to rape, def. could be convicted of both rape and kidnapping.  Commonwealth v. Sumner, 18 Mass. App. Ct. 349, rev. den., 393 Mass. 1101 (1984).
Kidnapping of Child by Relative ch. 265, § 26A

	relative of child under 18

without lawful authority

holds or intends to hold the child permanently/or protracted period

  or takes or entices child from lawful custodian

or

takes or entices from lawful custody any incompetent person 

  or other person entrusted to custody of another person/institution
	1 yr. house 

or $1,000 

or both

	if child taken/held outside Mass.

   or if exposed to safety risk
	$5,000 

or 5 yrs. prison 

or both


· Parental kidnapping requires that the offending parent be in violation of a court order.  Commonwealth v. Beals, 405 Mass. 550 (1989) (plaintiff husband got ex parte 209A order granting him temporary custody of the children ten days after the defendant/wife left the country with their children; she had no knowledge of the order and could not be prosecuted for parental kidnapping).
Open & Gross Lewdness (Indecent Exposure) ch. 272, § 16

	 expose genitalia, buttocks or female breasts to one or more persons (Commonwealth v. Quinn, 439 Mass. 492 (2003))
 intentionally

 openly 

(either intended public exposure, or recklessly disregarded a substantial risk of public exposure, to others who might be offended by such conduct)

 in such a way as to produce alarm or shock, and

one or more persons were in fact alarmed or shocked

(this element distinguishes § 16 from § 53)


	3 yrs. prison 

or 2 yrs. house
or $300


· Definition:

Similar to common law offense of indecent exposure.  Commonwealth v. Broadland, 315 Mass. 20 (1943).

Imposition of lewdness or nudity upon unsuspecting or unwilling person.  PBIC v. Byrne, 313 F. Supp. 757 (D. Mass. 1970). 

Exposure or attempted exposure of genitalia is not an essential element of an open and gross lewdness offense.  Buttocks and/or female breasts are included as well.  Commonwealth v. Quinn, 439 Mass. 492 (2003).
· Alarm or Shock:

The defendant’s act must be committed in such a way as to cause alarm or shock in the victim.  Commonwealth v. Fitta, 391 Mass. 394, 396 (1984); Commonwealth v. Wardell, 128 Mass. 52, 53 (1880).

The “tender years” Supplemental Jury Instruction 5.42 for use in District Court should not be given in cases involving open and gross lewdness because the instruction suggests that it is unnecessary to prove the element of alarm or shock where children are involved.  Commonwealth v. Kessler, 442 Mass. 770 (2004).
Shock and alarm equated with discomfort and unease; that child victim did not act hysterical not dispositive.  Commonwealth v. Poillucci, 46 Mass. App. Ct. 300, 303-04 (1999).  However, mere nervousness and offense has never been held sufficient to warrant a finding that the viewer was alarmed or shocked.  Commonwealth v. Kessler, 442 Mass. 770 (2004).

Conduct which produces alarm or shock is element for ch. 272, § 16, but not for indecent exposure in ch. 272, § 53.  Indecent exposure only requires intentional act of lewd exposure offensive to one or more persons.  Commonwealth v. Fitta, 391 Mass. 394 (1984).  The disparity in sentencing between the two crimes is not unconstitutional.
· Adult or Child Victim:

While the statute has been primarily applied to children (victims), it does not expressly include such a requirement nor has it been so construed.  Commonwealth v. Gray, 40 Mass. App. Ct. 901, 902 n.1 (1996).
· Openly:

Lewdness in secret is not enough.  Commonwealth v. Catlin, 1 Mass. 8 (1804). 

It is enough if it be an intentional act of lewd exposure, offensive to one or more persons.  Commonwealth v. Broadland, 315 Mass. 20, 21-22 (1943).

Manslaughter ch. 265, § 13

	unlawful killing of a human being

in commission of a misdemeanor

   or by a wanton and reckless act

without malice aforethought
	20 yrs. prison or 

$1,000 and 2 1/2 yrs. house

	if while violating ch. 266, §§ 101-102B

  (explosives, infernal machines, molotov cocktails)
	any term/ life


· Voluntary v. Involuntary:

Manslaughter is simply battery causing death. Manslaughter may be found if the act causing death was intentionally done, even if death was accidental.  Involuntary manslaughter is “an unlawful homicide, unintentionally caused (1) in the commission of an unlawful act, malum in se, not amounting to a felony nor likely to endanger life … or (2) by an act which constitutes such a disregard of probable harmful consequences to another as to constitute wanton or reckless conduct.”   Commonwealth v. Campbell, 352 Mass. 387, 397 (1967). 

· Involuntary: 

Involuntary manslaughter is “intentional conduct unintentionally causing death.”  Commonwealth v. Sullivan, 29 Mass. App. Ct. 93, 99 (1990).

 “(E)ach type of involuntary manslaughter requires a showing that the defendant knew, or should have known, that his conduct created a high degree of likelihood that substantial harm would result to another.”  Commonwealth v. Sneed, 413 Mass. 387, 393 (1992). 

The only form of “unlawful act” manslaughter recognized under modern Massachusetts law is a misdemeanor battery causing death, an involuntary manslaughter (i.e. a fatal punch to the face).  See Commonwealth v. Sheppard, 404 Mass. 774, 775-77 (1989).

“The difference between the elements of the third prong of malice for purposes of murder and wanton and reckless conduct amounting to involuntary manslaughter lies in the degree of risk of physical harm that a reasonable person would recognize was created by the particular conduct, based on what the defendant knew.”  Commonwealth v. Sires, 413 Mass. 292, 303 n.14 (1992).

· Defense of Accident:
When a defendant claims his conduct was accidental, such a claim is a defense to a charge of involuntary manslaughter and the jury should be given an accident instruction if factually appropriate.  Commonwealth v. Figueroa, 56 Mass. App. Ct. 641 (2002).
· Voluntary / Provocation:

Voluntary manslaughter instructions are given if there is “... evidence of provocation deemed adequate in law to cause the accused to lose his self-control in the heat of passion, and if the killing followed the provocation before sufficient time had elapsed for the accused’s temper to cool.”  Commonwealth v. Halbert, 410 Mass. 534, 538 (1991); see Commonwealth  v. Fuller, 421 Mass. 400, 413 (1995) (given the evidence of defendant’s long-smoldering anger at the victim, “the failure to instruct on voluntary manslaughter because of a killing in a sudden rage or on provocation was not error”).

Voluntary manslaughter instruction not required, where def. and victim argued over money and def. told police “she was going to throw me out and so I shot her.”  Commonwealth v. Callahan, 401 Mass. 627 (1988).

Hostile and obscene character of wife’s statements to estranged husband was not sufficient provocation to reduce murder to voluntary manslaughter.  Commonwealth v. Bermudez, 370 Mass. 438 (1976).

Quarreling alone cannot provide sufficient provocation to reduce murder to manslaughter.  Commonwealth v. Watkins, 373 Mass. 849 (1977).

Provocation is not viewed subjectively, but objectively:  would reasonable person have become sufficiently provoked.  Commonwealth v. Halbert, 410 Mass. 534 (1991).

Mayhem ch. 265, § 14

	with malicious intent to maim or disfigure:

cuts out or maims tongue

       puts out or destroys eye

       cuts or tears off an ear

       cuts, slits or mutilates the nose or lip

       cuts off or disables a limb or member

or assaults with dangerous weapon, substance, or chemical  and

        by such assault disfigures, cripples 

        or inflicts serious or permanent physical injury

or whoever is privy to such intent

or whoever is present and aids in the crime
	20 yrs. prison; 

or $1,000 and 2 1/2 yrs. house


· Definition:

To maim means to cripple or mutilate in any way, to inflict upon a person any injury which deprives him of use of any limb or member of body or renders him lame or defective in bodily vigor, or to inflict any serious bodily injury.  Commonwealth v. Farrell, 322 Mass. 606 (1948).

· Consent No Excuse:

To commit battery upon a person with such violence that bodily harm is likely to result is unlawful, and consent thereto is immaterial.  Id.
· Dangerous Weapon / Substance:  

Second branch of the statute requires actual use of dangerous weapon as element.  Commonwealth v. Hawkins, 21 Mass. App. Ct. 766 (1986).  

First branch does not necessarily involve use of a dangerous weapon.  For example, teeth may be used to mutilate or disfigure a victim.  Commonwealth v. Davis, 10 Mass. App. Ct. 190, 196 (1980).

Lighted cigarette may become a dangerous weapon by the manner in which it is used.  Commonwealth v. Farrell, 322 Mass. 606 (1948).

Dirt is a dangerous substance when applied to a delicate organ such as the eye.  Commonwealth v. Tucceri, 9 Mass. App. Ct. 844 (1980) (def. repeatedly rubbed handfuls of dirt in victim’s eye).

· Intent:

The first branch of the statute requires malicious intent; the second branch requires a specific intent to maim or disfigure.  See Commonwealth v. Robinson, 26 Mass. App. Ct. 441, 442 (1988).

Single blow with ax handle, however heinous, did not show the sustained or prolonged type of attack from which a specific intent to maim or disfigure could be inferred.  Commonwealth v. Cleary, 41 Mass. App. Ct. 214 (1996).

Substance of requisite mental state for mayhem is that the actor is aware that what he is doing will eventuate in grievous damage of the victim, and in most prosecutions is established inferentially.  Commonwealth v. Lazarovich, 28 Mass. App. Ct. 147 (1989), rev. den., 406 Mass. 1104 (1990).

· Single v. Multiple Events:

Consecutive sentences for ABDW and Mayhem improper in this case, since the series of blows to the victim comprised a single event based on the same evidence.  Commonwealth v. Hogan, 7 Mass. App. Ct. 236 (1979).

Because use of a DW in not an essential element of the first branch, and because the first branch requires proof of malicious intent, a def may be convicted of both first branch mayhem and ABDW on the facts of a single incident.  Commonwealth v. Hogan, 379 Mass. 190, 194-95 (1979). 

Murder ch. 265, §§ 1, 2
	first degree:

unlawful killing of a human being

with extreme atrocity or cruelty

   or in the commission or attempted commission of a felony

   or with deliberately premeditated malice aforethought


-- acting without justification or excuse

 
-- with  1) specific intent to kill or


             2) specific intent to do grievous bodily harm or

                           3) an intended act creating a plain and strong 

                             likelihood death or grievous harm wld. follow
	life without parole

	second degree:
murder which does not appear to be in the first degree
	life


Rape ch. 265, § 22(b) 

	sexual intercourse or unnatural sexual intercourse with a person

and compels the person to submit by force, against his/her will

   or compels the person to submit by threat of bodily injury


	20 yrs. prison; 

if 2d offense:  life/any term


Rape, Aggravated ch. 265, § 22(a)

	sexual intercourse or unnatural sexual intercourse with a person

and compels the person to submit by force, against his/her will

   or compels the person to submit by threat of bodily injury

results in serious bodily injury

   or is committed by a joint enterprise

   or is committed during commission/attempted commission of

  
ch. 265, §§ 15A (ABDW)

   

15B (ADW)



17 (armed robbery)



19 (unarmed robbery)



26 (kidnapping)


or ch. 266, §§ 14-18 (B&E/ burglary)


or ch. 269, § 10 (carrying dang. weapons, firearms, etc.)


	life/ any term; 

if 2d offense: 

no parole until 2/3 served

	while armed with firearm, rifle, shotgun, machine gun or assault weapon
	not less than 10 yrs.;
if 2d offense, not less than 15 yrs.


· Elements in General:  

The statue requires the Commonwealth to prove beyond a reasonable doubt that the def. committed (1) sexual intercourse (2) by force or threat of force and against the will of the victim.  Commonwealth v. Sherry, 386 Mass. 682, 687 (1982). 

“Rape” is a violent invasion of personal integrity and dignity committed in a sexual manner, an essential element of which is the absence of the victim’s consent.  Commonwealth v. Smith, 431 Mass. 417 (2000).

· First Complaint Doctrine
The witness to a sexual assault victim’s first complaint of the crime may testify about the fact of the first complaint, the details of the crime, the circumstances surrounding the making of that first complaint and why the complaint was made at that particular time.  “Freshness” is no longer considered in determining admissibility.  Commonwealth v. King, 445 Mass. 217 (2005).
· Consent / Resistance:  

Victim is not required to use physical force to resist the attack.  Commonwealth v. Caracciola, 409 Mass. 648 (1991).  

Victim is not required to use physical force to resist, since any resistance is enough when it demonstrates that her lack of consent is honest and real.  Commonwealth v. Sherry, 386 Mass. 682 (1982) (later action on other grounds, citations omitted).
· Consent / Def’s Mistaken Belief: 

The court declines to recognize a def.’s honest and reasonable belief as to a complainant’s consent as a defense to the crime of rape.  A mistake of fact as to consent has very little application to our rape statute.  Because ch. 265, § 22 does not require proof of a defendant’s knowledge of the victim’s lack of consent or def.’s  intent to engage in nonconsensual intercourse as a material element of the offense, a mistake as to that consent cannot, therefore, negate a mental state required for commission of the prohibited conduct.  Any perception (reasonable, honest, or otherwise) of the defendant as to the victim’s consent is consequently not relevant to a rape prosecution.  This does not transform rape into a strict liability crime.  Rape is a general intent crime.  The requisite intention is to perform the sexual act, rather than to have nonconsensual intercourse.  A mistake of fact defense would eviscerate the long-standing rule in this Commonwealth that victims need not use any force to resist an attack.  “Whether such a defense might, in some circumstances, be appropriate is a difficult question that we may consider on a future case where a defendant’s claim of reasonable mistake of fact is at least arguably supported by the evidence.  This is not such a case.” Commonwealth v. Lopez, 433  Mass. 722 (2001).

Judge properly refused to instruct jury with def.’s requested charge that def. was not guilty of rape if he had a reasonable and good faith belief that the victim consented to intercourse.  Commonwealth v. Ascolillo, 405 Mass. 456 (1989).

Aggravated rape by joint enterprise is a crime that requires “the united act of two or more individuals.”  Therefore, the rule of consistency requires the reversal of an aggravated rape conviction when the only other defendant was acquitted of the same charge.  See Commonwealth v. Medeiros, 456 Mass. 52 (2010). 

· Consent/ By Force and Against Will:  

“We have construed the element, ‘by force and against his will,’ as truly encompassing two separate elements each of which must independently be satisfied. ..Therefore, the Commonwealth must demonstrate beyond a reasonable doubt that the defendant committed sexual intercourse (1) by means of physical force…nonphysical, constructive force…or threats of bodily harm, either explicit or implicit;… and (2) at the time of penetration, there was no consent.”  Commonwealth v. Lopez, 433 Mass. 722 (2001) (citations omitted).   

The elements of “force” and “against his will” are not superfluous, but instead must be read together.  Words “by force and against his will” are not limited solely to physical force.  Meaning of force the same in rape and robbery statutes.  Commonwealth v. Caracciola, 409 Mass. 648 (1991) (def. wore gun; told vic. he was a police officer; ordered her into car and told her he would imprison her if she did not obey him, causing victim to be petrified and to submit).  

“Against her will” means the same as “without her consent.”  Commonwealth v. Roosnell, 143 Mass. 32 (1886). 

Evidence that def. told complainant he had tested HIV positive and had AIDS was relevant to issue of complainant’s consent to sexual intercourse (but judge erred in not giving cautionary instructions to the jury to minimize prejudice/fear likely to arise from the testimony).  Commonwealth v. Martin, 39 Mass. App. Ct. 658 (1996).

Where victim was drugged with valium, incapable of consent, force used by def. to accomplish intercourse sufficient for rape.  Commonwealth v. Helfant, 398 Mass. 214 (1986).  

A jury instruction concerning capacity to consent should be given where the evidence would support a finding that the complainant consumed alcohol or drugs to the point she was so impaired she was incapable of consenting to intercourse.  Additionally, the Commonwealth must also prove, and an instruction should be given, that the defendant knew or reasonably should have known that the complainant’s condition rendered her incapable of consenting.  Commonwealth v. Blache, 2008 Mass. LEXIS 29.
Correct instruction on force is that the jury must find that intercourse was accomplished either by actual physical force or by threat of violence putting victim in fear of life or safety.  Commonwealth v. MacDougall, 2 Mass. App. Ct. 896 (1974). 

· Intent:  

Rape is a general intent crime.  The requisite intention is merely to perform the sexual act, rather than to have nonconsensual intercourse.  Commonwealth v. Lopez, 433 Mass. 722 (2001).

Although the Commonwealth must prove lack of consent, the “elements necessary for rape do not require that the defendant intend the intercourse be without consent.”  Commonwealth v. Grant, 391 Mass. 645, 650 (1984).

The Commonwealth is not required to prove either that the defendant intended the sexual intercourse be without consent or that he had actual knowledge of the victim’s lack of consent.  Commonwealth v. Cordeiro, 401 Mass. 843, 851 n.11 (1988).

Rape is proved if the jury concludes intercourse was nonconsensual (effectuated by force or threat of bodily injury), without any special emphasis on the defendant’s state of mind; the scienter element of the offense equates with that of most crimes, a general intent.  Commonwealth v. Lefkowitz, 20 Mass. App. Ct. 513, rev. den., 396 Mass. 1103 (1985).

· Intent/Vol. Intox.:  

Def. not entitled to instruction that his voluntary intoxication could be considered on “intent to commit aggravated rape,” where Commonwealth is not required to prove specific intent in order to convict.  Commonwealth v. Blair, 21 Mass. App. Ct. 625 (1986).  

Diminished capacity resulting from voluntary use of intoxicating liquor is not a defense to rape.  Commonwealth v. Rahilly, 10 Mass. App. Ct. 911 (1980). 

· Natural/Unnatural:  

Use of the term “sexual intercourse” in 1974 amendment to the section refers to the traditional common law notion of rape, or penetration of the female sex organ by the male sex organ, with or without emission.  Commonwealth v. Gallant, 373 Mass. 577 (1977).  

Use of the term “unnatural sexual intercourse” inserted by the 1974 amendment refers to oral and anal intercourse, including fellatio, cunnilingus, and other intrusions of part of a person’s body or other objects into genital or oral opening of another person’s body.  Id.
· Penetration:  

“As to the first element, there has been very little disagreement.  Sexual intercourse is defined as penetration of the victim, regardless of degree.”  Commonwealth v. Lopez, 433 Mass. 722 (2001).

The Commonwealth need only show forcible penetration, no matter how slight.  Commonwealth v. McJunkin, 11 Mass. App. Ct. 609 (1981).  

Intrusion into the vagina itself is not required in order to establish wrongful penetration.  Commonwealth v. Baldwin, 24 Mass. App. Ct. 200, rev. den., 400 Mass. 1102  (1987) (overruled on other grounds by Commonwealth v. Pagan, 455 Mass. 161 (2005)).

There is no requirement that the unnatural sexual intercourse be performed or committed “on” or “upon” the person named as victim in the indictment, and no requirement that sexual contact involve penetration of the victim by the perpetrator.  Commonwealth v. Guy, 24 Mass. App. Ct. 783 (1987) (forcing female victim to perform cunnilingus on two consenting females constituted rape).

 “Nowhere is it suggested that the person’s body being entered must be the victim’s, although that would be the fact in most situations.”  Commonwealth v. Hackett, 383 Mass. 888 (1981).

Circumstantial evidence of penetration sufficient:  victim testified the def. became violent when she refused to accede to his desire to sleep with her; she woke up without her pants, her blouse and bra torn, and semen, dirt, and piece of twig in her vagina.  Commonwealth v. Tavares, 27 Mass. App. Ct. 637 (1989).

Digital penetration sufficient; penetration must be of anal opening, not simple the groove between the buttocks.  Commonwealth v. Capone, 39 Mass. App. Ct. 606, rev. den., 422 Mass. 1106 (1996).  

· Aggravated
DW:  Jury could determine gag  used by def. was a dangerous weapon (making it an aggravated rape, which qualified as underlying felony for murder one).  Commonwealth v. Scott, 408 Mass. 811 (1990).

Factor can’t support multiple charges:  Conviction for kidnapping was dismissed because the “aggravated” factor to support the aggravated rape conviction was the same as the kidnapping conviction.  Commonwealth v O. C. Houston, III, 46 Mass. App. Ct. 378 (1999), aff’d, 430 Mass 616 (2000).

Aggravated rape does not require the aggravating factor(s) be used to facilitate the rape or to overcome the victim’s will to resist as long as the conduct constitutes one continuous episode and course of conduct.  Therefore, aggravated rape charge is sufficient where the defendant beat the victim after the rape occurred.  Commonwealth v. McCourt, 438 Mass. 486 (2003).
· Accomplice:  

Accomplice may be found guilty of rape without penetration of the victim, by being either principal or accessory before the fact.  Commonwealth v. Morrow, 363 Mass. 601 (1973). 

Where third person threatened victim, victim was in fear, and was known to def., consent to intercourse with defendant not defense to rape.  Commonwealth v. Therrien, 383 Mass. 529 (1981).

· Spousal Rape:  

Mass. Gen. Laws ch. 209A, § 3 is clear legislative statement of public policy which is of assistance in construing 1974 revision of rape statutes to eliminate common law spousal exclusion.  Commonwealth v. Chretien, 383 Mass. 123 (1981). 

· Multiple / Separate Acts of Rape:  

Judge correctly denied def’s motion that the Commonwealth be required to elect which act of intercourse on which it was relying to prove the offense of rape.  Commonwealth v. Keevan, 400 Mass. 557 (1987).

Rape and Indecent A&B were not duplicative:  insertion of penis into rectum and insertion of tongue into mouth were wholly separate acts from insertion of penis into vagina.  Commonwealth v. Mamay, 407 Mass. 412 (1990).

Consecutive sentences on unnatural and natural rape counts, on crimes occurring in the course of same episode o.k.  Commonwealth v. Vega, 36 Mass. App. Ct. 635, rev. den., 418 Mass. 1108 (1994).

· Lesser Included Offenses:  

Indecent A&B is lesser included of rape.  Commonwealth v. Thomas, 401 Mass. 109 (1987).  A&B is lesser included of rape.  Commonwealth v. Gilmore, 399 Mass. 741 (1987).  Rape is lesser included of aggravated rape.

A fact-finder must find independent acts sufficient to support convictions for both Indecent A&B and statutory rape since Indecent A&B is a lesser included offense of statutory rape.  Commonwealth v. Howze, 58 Mass. App. Ct. 147 (2003).
Removal of a victim’s clothing prior to rape may be an “independenct act” sufficient to justify a separate conviction of Indecent A&B.  Commonwealth v. Kopsala, 58 Mass. App. Ct. 387 (2003).
· Experts/Medical Opinion:  

Gynecologist’s opinion with reference to “penile penetration” admissible; was based on his pelvic exam of victim soon after incident.  Commonwealth v. Rogers, 9 Mass. App. Ct. 812 (1979).  

May not ask physician if rape or sexual assault occurred, Commonwealth v. McNickles, 22 Mass. App. Ct. 114 (1986), but physician’s testimony that pelvic exam of victim revealed condition which was consistent with intercourse by force was proper, Commonwealth v. Guidry, 22 Mass. App. Ct. 907 (1986).

· Prior Sexual Conduct:  

Evidence of pattern of recent consensual sexual activity between the complainant and the def. is relevant on issue of consent, and should be excluded only if it is found that its probative value is not sufficient to outweigh its prejudicial effect to the victim.  Commonwealth v. Grieco, 386 Mass. 484 (1982). 

Def’s right to show witness’s bias or motive to lie supported introduction of evidence that the victim had been charged with prostitution twice previously, where evidence could be viewed as support for the defendant’s theory that the victim’s accusation was motivated by a desire to avoid further prosecution.  Commonwealth v. Joyce, 382 Mass. 222 (1981).  

Recognizing the competing interests between the rape shield statute, ch.233, § 21B, and ch. 233, §21, the SJC held that where the sexual conduct in question has led to a criminal conviction, the conviction meets all the technical prerequisites of § 21, and the judge is satisfied that the probative value of the conviction for purposes of impeaching the complainant outweighs the prejudice to the Commonwealth and the victim, then the prior conviction may be admissible for impeachment purposes and the decision rests within the judge’s discretion.  Commonwealth v. Harris, 443 Mass. 714 (2005).
Exclusion was proper of offer to exchange sex for money 2-3 months before incident; too remote in time and substance to give rise to reasonable inference of consent.  Commonwealth v. Vieira, 401 Mass. 828 (1988).

· Subsequent Sexual Conduct:
Evidence that a victim engaged in consensual sexual intercourse with her boyfriend hours after being raped is not relevant to the victim’s credibility.  Commonwealth v. Sa, 58 Mass. App. Ct. 420 (2003).
Stalking ch. 265, §§ 43(a), (b) and (c)

	Stalking, 43 (a):
1.)   willfully and maliciously

2.)   engages in a knowing pattern of conduct or series of acts 

            (over a period of time)

            (directed at a specific person)

3.)  which seriously alarms or annoys that person

4.)  and would cause a reasonable person to suffer substantial 

        emotional distress,  and

5.)   makes a threat 

            (with the intent to place the person in imminent fear of death or 

             bodily injury)

_______________________________________________________________

Stalking in Violation of an Order, 43(b):
commits stalking (same as above)

in violation of temporary or permanent vacate, restraining, 

     or no- contact order or judgment  

     (pursuant to c.208, §§§ 18, 34B, 34C; c. 209, § 32; 

      c. 209A secs 3,4,5; c.209C secs 15, 20; or a prot. order 

       issued by another jurisdiction; or a temporary order or 

       prelim. or permanent injunction issued by the superior court)

_______________________________________________________________

Stalking, Second Offense, 43(c):
after having been convicted of stalking, 

commits a second or subsequent such crime (elements above)
	5 yrs. prison 

or $1,000 

or 2 1/2 yrs. house 

or both fine and imprisonment
____________________

1-5 yrs. prison;

min./mand. one year imprisonment

____________________

2-10 yrs. prison or jail;

min./mand. two yrs imprisonment


· Sufficient Number of Incidents:

A pattern or series would involve more than two incidents.  Commonwealth v. Kwiatkowski, 418 Mass. 543, 547-48 (1994).  The legislature amended the statute to incorporate the Court’s instruction in Kwiatkowski.  For a discussion on the evolution of the statute, see Commonwealth v. Jenkins, 47 Mass App. Ct. 286, 289-90 (1999).

Following a woman on two separate occasions, and threatening her once, did not amount to stalking where defendant was charged with “stalking by repeatedly following a victim”; “repeatedly following” requires proof of more than two incidents of following.  Commonwealth v. Martinez, 43 Mass. App. Ct. 408, further appellate rev. den., 426 Mass. 1103 (1997). 

Where def was charged with unarmed burglary (with the intent to stalk), def. argued it is legally impossible to commit a stalking during the course of a single event because that crime requires a pattern of conduct or a series of acts involving more than two incidents of harassment or following.  The Court ruled there was sufficient evidence to prove that the def. broke and entered into the victim’s house with intent to stalk her.  The burglary was the “culmination of a pattern of persistent harassment and following” sufficient to constitute the “two or more acts” required for the underlying felony offense of stalking, even though the burglary itself was only a single event.  What the Commonwealth has to prove is that the def. specifically intended to commit an act which in the circumstances, when considered in conjunction with other actions of the def., would constitute an act of stalking.  The record is replete with incidents from which the jury could have found the requisite “more than two” acts necessary to constitute a stalking.  Commonwealth v. Bibbo, 50 Mass. App. Ct. 648 (2001).

The def.’s pattern of aggression and violence toward his victim which created a reasonable apprehension on her part that she was in danger of imminent physical harm was sufficient in proving that the def. murdered and stalked his estranged girlfriend.  Commonwealth v Cruz, 424 Mass. 207 (1997).

· The Threat Component:

The Commonwealth must prove the def. made a threat with the intent to place the victim in imminent fear of death or bodily injury; this element closely approximates the common law definition of the crime of assault.   The common law definition of assault is an act placing another in reasonable apprehension of anticipated force.  Thus, in proving a threat under the stalking law, “The Commonwealth need not prove that the def. actually intended to harm the victim, it need only prove that the def.’s threats were reasonably calculated to place the victim in imminent fear of bodily injury.”  Commonwealth v. Matsos, 421 Mass. 391, 395 (1995) (“…but you will never see me, your eyes will always be closed”).  

A conviction for threats under ch. 275, § 2 was upheld after the circumstances surrounding the def.’s behavior were viewed, including the def.’s demeanor and tone of voice.  The court stated that the assessment of  “a threat is not confined to a technical analysis of the precise words uttered,” but can include “the context in which the allegedly threatening statement was made and all the surrounding circumstances.”  Commonwealth v.  Sholley, 432 Mass. 721 (2000).

A 12 year-old was adjudicated delinquent  for threatening to commit a crime based on pictures and a statement.  (The student drew a picture of himself shooting the teacher and, after the picture was confiscated, drew a second picture showing him pointing a gun at the teacher. As he showed the second picture to the teacher he asked in a defiant tone, “Do you want this one too?” ) The court applied a Sholley analysis and restated the principle that there must be sufficient evidence showing that the accused has expressed an intent to commit the threatened crime and an ability to do so in circumstances justifying apprehension on the part of the target.  While the court admitted that there was no evidence that the student possessed an immediate ability to carry out the threat at the time of his drawing, “this does not mean that the juvenile could not have carried out his threat at a later time.”  Significantly, the Court took judicial notice of the actual and potential violence in public schools as a rationale for the victim’s apprehension.  Commonwealth v. Milo M., 433 Mass. 149 (2001).

“Language properly may be understood and treated as a threat even in the absence of an explicit statement of intention to harm the victim as long as circumstances support the victim’s fearful or apprehensive response.”  Commonwealth v. Chou, 433 Mass. 229 (2001).  Chou was prosecuted for disorderly conduct pursuant to ch. 275, § 53 (accosting and annoying a person of the opposite sex with offensive and disorderly acts or language).  After the victim broke up with the def., the def. snuck into school and hung “Missing Person” flyers he had produced with her name,  photograph, and vicious, sexualized descriptions of her.  The veiled threat that the victim would become a “Missing Person,” and/or that “some sexually violent harm would befall her” was found by the court to support her apprehensive response.
See also Commonwealth v. Ditsch, 19 Mass. App. Ct. 1005 (1985) (lack of present ability to carry out threat of bodily injury no bar to conviction based on reasonable apprehension that threat may be carried out in the future). 

A threat does not have to be communicated directly to the intended victim, as long as the defendant intended the threat to be conveyed to the victim.  Commonwealth v. Hughes, 59 Mass. App. Ct. 280 (2003).
· Totality of the Defendant’s Conduct Admissible:

The Comm. is entitled to present admissible “evidence of the totality of the def.’s conduct toward the victim.”  Evidence of prior violent acts by the def. against his ex-girlfriend properly admitted to prove that the threats were intended to instill fear of death or serious bodily injury.  Commonwealth v. Martinez, 43 Mass. App. Ct. 408, further appellate rev. den., 426 Mass. 1103 (1997). 

In a stalking case, the Commonwealth is entitled to present to a jury admissible evidence of the totality of the defendant’s conduct toward the victim.  Commonwealth v. Matsos, 421 Mass. 391 (1995) (improper to exclude some of 40 letters on grounds of repetition, irrelevance and undue prejudice: they revealed def.’s intense obsession with the victim, and his anger at her rejection of him). 

· Inadmissible Evidence:

At trial for stalking, the judge correctly excluded as irrelevant evidence of victim’s prior applications for protective orders which had been denied by other courts.  Commonwealth v. Alphas, 430 Mass. 8 (1999).

· Intimidation of Witness:

A defendant charged with stalking, who continues stalking his victim after criminal proceedings have commenced, may also be charged with intimidation of a witness (ch. 268, § 13B).  Commonwealth v. Potter, 39 Mass. App. Ct. 924 (1995). 

· Stalking in Violation of an Order:

Violation of agreed to “stay-away” order in a divorce judgment in Probate court (under ch. 208, § 18) sufficient to support a conviction of stalking in violation of ch. 265, § 43(b).  Commonwealth v. Alphas, 430 Mass. 8 (1999).

Threat to Commit Crime ch. 275, § 2, 4
	threatens to commit a crime

against the person or property of another
	$100 

or 6 mos. house


· Definition:

A threat must be more than a mere statement of intention; it must represent “both intention and ability in circumstances which would justify apprehension on the part of the recipient of the threat.”  Robinson v. Bradley, 300 F. Supp. 665, 668 (D. Mass. 1969).

· The Context and Circumstances Are Material:

A conviction for threats under ch. 275, § 2 was upheld after the circumstances surrounding the def.’s behavior were viewed, including the def.’s demeanor and tone of voice.  (Def.’s statement to prosecutor, “Watch out counselor,” was threatening in light of def.’s menacing gesture and history of conflict with the court.)  The court stated that the assessment of  “a threat is not confined to a technical analysis of the precise words uttered,” but can include “the context in which the allegedly threatening statement was made and all the surrounding circumstances.”  Commonwealth v.  Sholley, 432 Mass. 721 (2000).

“Language properly may be understood and treated as a threat even in the absence of an explicit statement of intention to harm the victim as long as circumstances support the victim’s fearful or apprehensive response.”  Commonwealth v. Chou, 433 Mass. 229 (2001).  Chou was prosecuted for disorderly conduct pursuant to ch. 275, § 53 (accosting and annoying a person of the opposite sex with offensive and disorderly acts or language).  After the victim broke up with the def., the def. snuck into school and hung “Missing Person” flyers he had produced with her name, photograph, and vicious, sexualized descriptions of her.  The veiled threat that the victim would become a “Missing Person,” and/or that “some sexually violent harm would befall her” was found by the court to support the her apprehensive response.  Id.
“The victim’s fear, although neither necessary nor determinative, is material in finding the defendant guilty.”  The elements include the expression of intent to inflict a crime on another and the ability to do so in circumstances that would justify apprehension on the part of the recipient of the threat.  Commonwealth v. Robicheau, 421 Mass. 176, 182 (1995). 

· Ability to Carry Out the Threat / Imminence:

A 12 year-old was adjudicated delinquent  for threatening to commit a crime based on pictures and a statement.  (The student drew a picture of himself shooting the teacher and, after the picture was confiscated, drew a second picture showing him pointing a gun at the teacher. As he showed the second picture to the teacher he asked in a defiant tone, “Do you want this one too?” ) The court applied a Sholley analysis and restated the principle that there must be sufficient evidence showing that the accused has expressed an intent to commit the threatened crime and an ability to do so in circumstances justifying apprehension on the part of the target.  While the court admitted that there was no evidence that the student possessed an immediate ability to carry out the threat at the time of his drawing, “this does not mean that the juvenile could not have carried out his threat at a later time.”  Significantly, the Court took judicial notice of the actual and potential violence in public schools as a rationale for the victim’s apprehension.  Commonwealth v. Milo M., 433 Mass 149 (2001).

That a defendant might not carry out a threat is immaterial if his words reasonably cause apprehension on the part of their recipient.  Commonwealth  v. Strahan, 39 Mass. App. Ct. 928, 930 (1995).

The inability to inflict immediate harm does not preclude a conviction for threats. Conviction may be based on the victim’s reasonable apprehension that the threat may be carried out in the future.  Although the def. was incarcerated, the victim could reasonably have believed that he had the ability to cause bodily harm either upon his release or by means of accomplices.  Commonwealth v. Ditsch, 19 Mass. App. Ct. 1005 (1985).

· Intent to Communicate:
In circumstances where a threat is relayed to its ultimate recipient by a third party, the Commonwealth must prove beyond a reasonable doubt that the defendant intended that the threat be communicated through the intermediary.  Comonwealth v. Meier, 56 Mass. App. Ct. 278 (2002), rev. den., 438 Mass. 1105 (2003).  It does not matter whether the threat was actually conveyed to the victim, but rather whether it was the defendant’s intent that the threat be conveyed.  Commonwealth v. Hughes, 59 Mass. App. Ct. 280 (2003).   A defendant may be criminally responsible for making a threat even if it fails to reach the intended victim.  See Commonwealth v. Maiden, 61 Mass. App. Ct. 433 (2004), where defendant looked at the victim in court and threatened her, which was overheard by police officer, but not the victim, who was pre-occupied.
· No Warrantless Arrest:

The crime of threats does not constitute “abuse” as defined in ch. 209A, § 1.  Police cannot make a warrantless arrest for the crime of threats; police may arrest without a warrant for assault.  Commonwealth v. Jacobsen, 419 Mass. 269 (1995).  (Of course, police may get a warrant quickly and arrest for threats.)

· Not Duplicative / Violation of Protective Order:

Conviction of threatening to commit a crime and violation of a protective order arising out of the same act are not duplicative because each crime requires proof of a separate and distinct element from the other crime.  Commonwealth v. Johnson Sr., 45 Mass. App. Ct. 473 (1998).

· Not Protected:
The first Amendment does not protect conduct that threatens another.  Commonwealth v. Robicheau, 421 Mass. 176, 183 (1995).

Threats by one spouse against the other are not “private conversations” within the marital privilege of ch. 233, § 20.  Commonwealth v. Gillis, 358 Mass. 215, 218 (1970).

Trespass ch. 266, § 120

	without right

enters or remains in or upon

dwelling house, building, boat, improved/enclosed land, wharf/pier

of another

after having been forbidden to do so

        -- directly or 

        -- by posted notice or

        -- in violation of a court order pursuant to

                 Mass. Gen. Laws ch. 208, § 34B or ch. 209A §§ 3-4
	$100 

or 30 days house 
or both


· Criminal trespass is the entry upon the property of another without right after having been forbidden to do so by direct warning or posted notice.   Remaining unlawfully on another’s property after having been asked to leave also constitutes criminal trespass.  See Commonwealth v. Strahan, 30 Mass. App. Ct. 947, 948-49 (1991).

· Front steps, like porches or decks, are regarded as part of the building.  Commonwealth v. Wolf, 34 Mass. App. Ct. 949 (1993).

· A locked gate and secure fences are direct notice and sufficient warning that entry to the property is restricted.  Commonwealth v. A Juvenile (No. 1), 6 Mass. App. Ct. 106, 108 (1978).

· It need only be shown that notice, if posted, was conspicuously placed; it is not necessary to prove that the defendant actually saw the notice.  Fitzgerald v. Lewis, 164 Mass. 495, 501 (1895). 

· Reasonable non-deadly force may be used to eject a trespasser.  Commonwealth v. Clark, 43 Mass. 23, 25 (1840).

· Criminal trespass requires that a person physically enter or actually touch another’s property – merely throwing or lifting an object through the airspace above the property does not constitute trespassing.  Commonwealth v. Santos, 58 Mass. App. Ct. 701 (2003).
Unnatural and Lascivious Acts ch. 272, § 35

	any unnatural and lascivious act

with another person
	$100 - $1,000 or 5 yrs. prison or 2 1/2 yrs. house


· The statute, as with ch. 272, § 53, is directed to open flouting of community standards.  Commonwealth v. Kelley,  25 Mass. App. Ct. 180, 183 n.4 (1987).

 Violation of Restraining Order ch. 209A, § 7
	see section 1.2, supra, (“Background Information on Restraining Orders”) for a summary of  Mass. General Laws  ch. 209A

that there was a clear, outstanding court order

        (to refrain from abuse and/or to vacate the household)

that the def. knew of that order

that the def. clearly disobeyed that order

       (in circumstances in which he was able to obey it)   

 
	$5,000, 2 1/2 yrs. house, 

     or both

and $25 fine

and treatment at a certified          

batterer’s treatment program

and may order treatment for substance abuse

and may order payment of damages

	and if the violation is in retaliation for the plaintiff having reported the defendant for failing to pay child support or for the establishment of paternity


	$1,000-$10,000 and 

min./mand. 60 days imprisonment


· Validity of the Underlying Process Upheld:   The 209A process does not violate defendant’s article 12 right to a jury trial; the ‘confiscation of property’ (losing possession of the home due to a vacate order) is not punitive.  Nor is defendant’s Article 12 privilege against self-incrimination violated, despite the fact that a negative inference may be drawn from silence.  Procedural safeguards are enumerated:  209A plaintiff must make a case for relief by preponderance of the evidence; a defendant has a general right to cross witnesses, although a judge may limit or eliminate for good cause;  the rules of evidence need not be followed if there is “fairness in what evidence is admitted and relied on.”  Frizado v. Frizado, 420 Mass. 592, 597-98 (1995).  The court should not permit the use of cross-examination for harassment or discovery purposes.  However, each side must be given a meaningful opportunity to challenge the other’s evidence.  Id. at 598 n.5.   

· Enumerated Offenses:  Actions constituting a criminal violation of Chapter 209A are limited to those enumerated in § 7; all other violations of 209A order can not be prosecuted as a statutory offense, rather, they can be prosecuted as criminal contempt.  Commonwealth v. Delaney, 425 Mass. 587, 596 (1997).  A violation of (1) an order to refrain from abuse; (2) an order to vacate the household. Commonwealth v. Gordon, 407 Mass. 340, 345 (1990); (3) an order to surrender guns, ammunition, licenses to carry firearms and FID cards; and (4) a “stay away” provision of an abuse prevention order, will constitute a criminal offense, Commonwealth v. Finase, 435 Mass. 310 (2001).  This includes indirect contact at a chance encounter where the defendant “ricochet[s] prohibited comments off of third parties . . . who are in the vicinity of those whom the order protects.”  Commonwealth v. Raymond, 54 Mass. App. Ct. 488 (2002).  (However, when the key issue is whether the defendant’s contact with the victim was accidental or mistaken where the defendant claims he was unaware of the victim’s presence, the defendant is entitled to a jury instruction on that issue.  Id.).
· Intent:

 Commonwealth must prove there was a clear, outstanding order of court, that the def. knew of that order, and that the def. clearly and intentionally disobeyed that order in circumstances in which he was able to obey it.  Commonwealth v. O’Shea, 41 Mass.  App. Ct. 115 (1996). 
But see:  Commonwealth v. Delaney, 425 Mass. 587 (1997), cert. den., 522 U.S. 1058 (1998): The Commonwealth need not prove that the defendant  intended to violate a 209A order, merely that the def. knew of the order and violated a criminal provision of the order.  Intent is an element of criminal contempt proceedings, but not of the criminal violations enumerated by § 7 of ch. 209A -- “the statute requires no more knowledge than that the def. knew of the order.  We decline to read any additional mens rea requirements into the statute.”  Id. at 596-97.  “To the extent that [the decision in O’Shea] is inconsistent with our decision today, it is incorrect.” Id. at 597, n.9. 

Where the evidence fairly raises an issue as to the def.’s intent (whether directly or indirectly) or acquiescence in the conduct of a third party, the Commonwealth must prove that the def. intended to violate the restraining order and the jury should be instructed that the def. cannot be convicted unless he intends to commit the act that resulted in the violation of the restraining order.  Commonwealth v. Collier, 427 Mass. 385 (1998). 

· Vacate:  

An order to vacate includes “remaining away” and not merely surrendering legal occupancy. “[A] true haven from abuse exists only where an abusive party has no right to enter at any time.”  Commonwealth v. Gordon, 407 Mass. 340, 346-48 (1990).

· Refrain from Abuse: 

The elements of proof for a criminal violation for “attempting to cause . . .physical harm” are the same as other criminal attempt offenses . . . there must be an overt act towards the substantive offense.  Commonwealth v. Fortier, 439 Mass. 1104 (2003).  

The standard for determining whether actions constitute abuse under ch. 209A is an objective one – the plaintiff’s subjective beliefs are an insufficient basis for granting a restraining order.  Carroll v. Kartell, 56 Mass. App. Ct. 83 (2003).

A plaintiff’s “generalized apprehension” of abuse is insufficient to support a finding that the defendant presents a threat of “imminent serious physical harm” to the plaintiff, as required under ch. 209A, § 1.  Dollan v. Dollan, 55 Mass. App. Ct. 871 (2002).
A party violates an order to refrain from abuse when he: (1) attempts to cause or causes physical harm; (2) places another in fear of imminent serious physical harm; or (3) causes another to engage involuntarily in sexual relations by force, threat of force, or duress.  Commonwealth v. Gordon, 407 Mass. 340, 348 (1990) (citing ch. 209A, § 1).
“The relevant definition of abuse provided by ch. 209A, § 1, ‘placing another in fear of imminent serious physical harm,’ closely approximates the common law description of assault. ... Under the common law, ‘it is well established ... that an act placing another in reasonable apprehension that force may be used is sufficient for the offense of criminal assault.’  Commonwealth v. Delgado, 367 Mass. 432, 437 (1975), and cases cited.  In determining whether an apprehension of anticipated physical force is reasonable, a court will look to the actions and words of the defendant in light of the attendant circumstances.  Id. at 436-37. ... In a criminal assault, the Commonwealth need not prove that the victim was in fear.  ‘(N)either fear, nor terror nor apprehension of harm is an essential ingredient of the common law crime of assault.’  Commonwealth v. Slaney, 345 Mass. 135, 139 (1962).”  Commonwealth v. Gordon, 407 Mass. 340, 349 (1990). 

· Definition of family or household member: 

Includes ex-stepchildren.  Sorgman v. Sorgman, 49 Mass. App. Ct. 416 (2000).

Includes paternal grandparent of a child whose parents were not married; the paternal grandparent is “related by blood to the child’s mother,” and thus, has a right to invoke protection against the mother.  In interpreting the term ‘related by blood,’ we recognize a general term in a statute … takes meaning from the setting in which it is employed.  We also bear in mind the importance of ‘giving broad meaning to the words ‘related by blood’” and considering whether the relationship puts the parties into contact with one another, even though they might not otherwise seek or wish for such contact.  Interpreting “related by blood” to include this relationship would be consistent with the Legislature’s purpose in enacting 209A; and is supported by sound public policy.  We take judicial notice of the social reality that the concept of “family” is varied and evolving and that as a result, different types of “family” members will be forced into potentially unwanted contact with one another” (citations omitted).  Turner v. Lewis, 434 Mass. 331 (2001).  Dissent by Cowin:  the appropriate procedure for protecting such a person is by legislative, not judicial amendment to ch. 209A. 

· Definition of  “substantive dating relationship”:  

The statute does not “preclude the possibility of a complainant’s being in more than one ‘substantive dating relationship’ at any one time”;   commitment to the relationship may be one-sided.  Brossard v. West Roxbury Division of the District Court Department, 417 Mass. 183 (1994).
The judge erred in finding that the plaintiff had met her burden of establishing her 15 year-old daughter was involved in a “substantive dating relationship” with the defendant where the evidence established they “went out” and the defendant had taken her to the movies.  The court is obliged to follow the four criteria outlined in the ch. 209A statute when determining whether a “substantive dating relationship” exists, and should not substitute other factors, such as the age of the alleged victim or whether a criminal case is pending.  C.O. v. M.M, 442 Mass. 648 (2004).
· Sufficient evidence/stay away order:  

Defendant dropped the victim’s son off in front of her residence; after the victim admonished the defendant for being in violation of the order he got out of the car, swore at the victim, gave her the finger, and told her he would do as he pleased; he drove away with a loud, aggressive display, telephoned the victim, and threatened to kill her.  The victim testified she was scared, upset and thought the defendant was going to kill her.  “The victim’s fear, although neither necessary nor determinative, is material in finding the defendant guilty.”  Commonwealth v. Robicheau, 421 Mass. 176, 182 (1995).

Defendant was ordered to stay away from the victim’s workplace pursuant to a valid restraining order.  The defendant violated the order when he drove within forty yards of the workplace, honked his horn, yelled obscenities, and made threats against the victim’s new boyfriend/co-worker.  The fact that the victim was home sick that day was not a valid defense because violation of the order was not dependent on the victim’s presence in the workplace.  Commonwealth v. Habenstreit, 57 Mass. App. Ct. 785 (2003).
The defendant was ordered to stay at least 100 yards away from the victim and he failed to do so.  The Court held that a violation of the stay away order was a violation of the broader provision that he not contact the victim and was thus prosecutable under ch. 209A, § 7.  Commonwealth v. Finase, 435 Mass. 310 (2001).
· Insufficient evidence/stay away order:  

Defendant was required to stay at least 100 yards away from the plaintiff and to stay away from the plaintiff’s residence and workplace.  Defendant parked within 100 yards of the plaintiff’s workplace, when she was not present, and walked by, to a nearby coffee shop.  Commonwealth v. O’Shea, 41 Mass. App. Ct. 115 (1996).  Unlike Habenstreit, supra, there was no evidence the defendant shouted obscenities, threatened anyone or engaged in any behavior that would violate the order other than parking his car near the plaintiff’s workplace when she was not present.  
· Sufficient evidence/no contact order:
The defendant was convicted of violating a no contact order that protected his ex-wife and son.  The charges arose from a chance encounter where the defendant responded to his son’s greeting.  When the plaintiff reminded the defendant about the restraining order, he called her a derogatory name.  The Court held that the defendant’s “brief, civil, conversation-ending response” to his son’s greeting did not violate the no contact order as long as the response does not invite further conversation.  However, the defendant violated the order when he used the occasion to further abuse the plaintiff by calling her a name.  Commonwealth v. Consoli, 58 Mass. App. Ct. 734 (2003).
The trial judge improperly denied the defendant’s request for an instruction on incidental contact where the jury could have found from the evidence that the defendant was not aware of the victim’s presence prior to the point of contact.  Commonwealth v. Raymond, 54 Mass. App. Ct. 488 (2002).

The defendant was entitled to an instruction on incidental contact where the defendant’s wife had a valid “no contact” order against him that did not govern the defendant’s contact with his daughter.  Therefore, it was reversible error not to instruct the jury that if the defendant’s contact with his wife was incidental to his attempt to speak to his daughter, such that the jury could find the defendant not guilty of violating the “no contact” order.  The Court also noted that the incidental contact in this case was non-abusive.  Commonwealth v. Leger, 52 Mass. App. Ct. 232 (2001).  
Def. violated no contact when he called the victim from Bridgewater State Hospital.  The Commonwealth was not required to prove that the call placed the victim in fear, only that the contact violated a valid no contact order.  Even if the def. had the right to call the victim to obtain information about his family or grandchildren, his verbal abuse and threats transformed his contact into a “substantive violation” of the order.  Commonwealth v. Mendonca, 50 Mass. App. Ct. 684 (2001).

A no contact order permitted the def. to contact his children at his former wife’s house at certain times, but the def. violated the order when he went beyond permissible incidental contact by using abusive and threatening language directed at his former wife.  The Commonwealth was not required to prove that the def. had an unlawful purpose in making the calls.  The order was not ambiguous; a reasonable man could not have thought the order sanctioned his abusive behavior.  Commonwealth v. Silva, 431 Mass. 194 (2000).  

Where police knew of no contact order and had reason to believe def. was present, and where witness had seen the two arguing earlier that evening, officers permissibly entered victim’s house without a warrant and against victim’s will.  Commonwealth v. Morrison, 429 Mass. 511 (1999).

The no contact provision of ch. 209A is not unconstitutionally vague.  Commonwealth v. Butler, 40 Mass. App. Ct. 906 (1996). Evidence that defendant anonymously sent roses to the victim was sufficient to prove defendant violated a protective order.  Florist identified defendant at trial.  This case “fits well within” Gordon, 407 Mass. 340 (1990) and is “different from” Kwiatkowski, 418 Mass. 543 (1994). Id. 

· Insufficient Evidence/no contact order:  

“No contact” provision was not marked on the restraining order.  Judge’s instruction that def. could be found guilty if the jury found abuse or contact erroneous, verdict vacated.  Commonwealth v. Johnson Sr., 45 Mass. App. Ct. 473 (1998).

Def. found not guilty because evidence of phone company records that def. placed phone calls to a number listed as his wife’s employer insufficient to prove def. contacted her.  “Attempted contact” insufficient unless the restraining order specifically states as such.  Commonwealth v. Cove, 427 Mass. 474 (1998).

No violation of 209A order where no proof that def. came within 100 yards of victim, or within 100 yards of victim’s workplace when she was there, or into victim’s workplace.  Discussion of need for precision in 209A orders.  Commonwealth v. O’Shea, 41 Mass. App. Ct. 115 (1996).

· No Contact:
May Be A Probation Condition:  Def. violated the no contact condition of probation when he spoke to the victim and looked at her from the top of a street located approximately a ten minute walk from where the victim lived.  The judge was not required to credit the def.’s innocent exculpatory explanations for the conduct.  Commonwealth v. Tate, 34 Mass. App. Ct. 446, further appellate rev. den., 415 Mass. 1106 (1993).

· No Protection / Improper Claims:

No contact provision not protected by the First Amendment as free speech because an abuser has no right to place a victim of abuse in apprehension of harm.  See Commonwealth v. Thompson, 45 Mass. App. Ct. 523, further appellate rev. den., 428 Mass. 1108 (1998) (dicta).

Threats not protected by First Amendment:  Threats made in violation of a protective order, particularly where the language and conduct rise to the level of placing the victim in fear of imminent serious physical harm, are not constitutionally protected, even if the language was not “fighting words.”  Any “right to respond” to the victim’s statements would not encompass the right to threaten or assault.  Commonwealth v. Robicheau, 421 Mass. 176, 182-83 (1995). 

Right to familial association an improper claim in proceeding for a violation of 209A; proper venue of relief was to file a motion for modification under Chapter 209A, § 3.  Commonwealth v. Laskowski, 40 Mass. App. Ct. 480, further appellate rev. den., 423 Mass. 1101 (1996).  
· Testimony of identity/spontaneous utterances not allowed:  

Lacking the victim’s participation, the Commonwealth tried to proceed with testimony of her spontaneous utterances, but the victim had not named the defendant aloud.  Commonwealth sought to use the restraining order application, in which she had given his name, but the documents were inadmissible hearsay and the identification testimony of the police officer who served the defendant with the order was held to be indirect hearsay, also inadmissible.  Commonwealth v. Kirk, 39 Mass. App. Ct. 225 (1995). 

· Testimony of defendant’s prior misconduct admissible:  

Evidence that def. told victim to “shut the f--- up and he’d do exactly as he pleased,” “gave her the finger,” telephoned her and threatened to kill her, and evidence of def.’s prior misconduct admissible where victim testified def.’s conduct scared and upset her and she believed he would kill her.  Victim’s fear not necessary or determinative in prosecution of 209A order, specifically “Refrain from Abuse,” but is material.  Commonwealth v. Robicheau, 421 Mass. 176 (1995).  

At trial for viol. of 209A and mal. destruction of property, evidence of prior harassing conduct was admissible to show the defendant’s pattern or course of conduct toward the victim to give the jury “the whole picture.”  However, a limiting instruction by the judge was needed.  Prior convictions violations of 209A orders under Mass. Gen. Laws ch. 233, § 21 admissible for impeachment purposes but not substantively.  Commonwealth v. Chartier, 43 Mass. App. Ct. 758 (1997).

· Testimony of underlying abuse not admissible / prejudicial:  

Where the issue at trial was identification (whether the defendant had contacted the victim), the Court erred in allowing testimony regarding the basis for the underlying 209A order; it was highly inflammatory and not probative.  Commonwealth v. Picariello, 40 Mass. App. Ct. 903 (1996).

· Threats; Warrantless Arrests: 

The crime of threats does not by definition constitute “abuse” as defined in Chapter 209A, § 1; police cannot make a warrantless arrest for threats.  Police should determine whether the conduct rises to an assault, which may justify a warrantless arrest for violation of the order.  Commonwealth v. Jacobsen, 419 Mass. 269 (1995). 

· Appellate Review for Challenging Validity of a ch. 209A Order:  

“Henceforth, to promote uniformity and consistency, review of orders entered under 209A shall be in the Appeals Court.”  Zullo v. Goguen, 423 Mass. 679, 681 (1996) (overruled Flynn v. Warner, 421 Mass. 1002, 1003 (1995) that appellate review must be by a petition under Mass. Gen. Laws ch. 211, § 3 seeking relief from a Single Justice, or the civil court that actually issued the order).
· No double jeopardy:  

Contempt proceedings for violation of a protective order do not raise a double jeopardy bar to continuing criminal prosecutions.  Mahoney v. Commonwealth, 415 Mass. 278, 283 (1993).

· Statewide DV Record System:  

In any future matters involving domestic abuse prevention order complaints, the judge must consider whether the def. has a record of domestic violence contained in the statewide domestic violence record-keeping system of the Dept. of Probation.  Frizado v. Frizado, 420 Mass. 592 (1995).  A district court judge has no statutory or other authority to order that a record of the issuance of a temporary 209A order be expunged from the statewide domestic violence registry.  Vaccaro v. Vaccaro, 425 Mass. 153 (1997).

· Notice:   

The trial judge erroneously excluded an abuse prevention order from evidence based on improper service.  The officer attempted to notify the defendant, who was homeless, by calling one of the phone numbers for the defendant provided by the plaintiff.  The officer asked for the defendant, the person on the other end answered affirmatively, and then the officer read the terms of the order verbatim.  Generally, Chapter 209A, § 7 requires that the defendant must be served with copies of the complaint, order and summons unless otherwise ordered by the court; however, failure to do so does not make the order inadmissible.  The order is still relevant to whether the defendant had the requisite knowledge of the order and should have been admitted.  Commonwealth v. Griffen, 444 Mass. 1004 (2005).

Incarcerated def. received adequate notice of extension of the temporary order:  he was initially served with the temporary order, which contained language that the order may be extended or modified if the def. did not appear at the ten day hearing.  For this reason, personal service of the extended order was not required.  In addition, the def. made no attempt to attend the ten day hearing through requesting habeas corpus, was familiar with the process and was represented by counsel at all times.  Commonwealth v. Henderson, 434 Mass. 155 (2001).

A showing the def. was served with the 209A order is “strong evidence” that the def. knew what conduct was prohibited by the order.  Even assuming failure of service, evidence that the victim told the def. a few times that he was not supposed to call and the def. responded that he “didn’t believe” in restraining orders 
was sufficient to prove actual knowledge of the terms of the order.  Commonwealth v. Mendonca, 50 Mass. App. Ct. 684 (2001).

Evidence from police that the def.’s mother said she would give the def. the 209A and that the def. was already aware of the order sufficient to prove def. had knowledge.  Commonwealth v. Silva, 431 Mass. 401 (2000).     

Where officer failed to mark on the 209A form how he served the def., evidence of notice was inferred from a completed return of service notice; the officer marked three hours as the time it took to serve, and the officer had knowledge of the def.’s address.  Commonwealth v. Crimmons, 46 Mass. App. Ct. 489 (1999).

Notice requirement is met where def. received notice of the 209A order even though it was not accompanied by the required summons and complaint.  Def. received in-hand service of the order in the courthouse, and def. had knowledge of the 209A process.  Commonwealth v. Munafo, 45 Mass. App. Ct. 597, further appellate rev. den., 428 Mass. 1110 (1998).

The failure to serve a copy of the extended order on the def. is not a bar to charging him with violating that order.  Failure to serve the def. with a copy of the extended order is however, relevant to a determination as to whether the def. possessed the knowledge required to convict him of violating the order.  Evidence that the ex parte order delivered to the def.’s last and usual address was actually received warrants the conclusion that the def. had actual knowledge of the terms of the extended order (as does the def.’s testimony that he was aware there was a protective order against him).  Commonwealth v. Delaney, 425 Mass. 587, 593 (1997), cert. den., 522 U.S. 1058 (1998).

Def. was served with the preliminary order and did not appear at the ten day hearing when the court extended the order for one year.  The court reiterated its holding in Delaney and stated “He cannot, by avoiding the hearing and, thereby, further notification, defend on the basis of lack of notice.”  Commonwealth v. Chartier, 43 Mass. App. Ct. 758 (1997).

Bosse v. Bosse, No. 91-493, Supreme Judicial Court, Single Justice (Dec. 10, 1991):  When a defendant receives the initial order by personal service he is automatically put on notice of the next hearing in the case, and this prior notice satisfies due process.  “Section 3 allows, following the initial temporary order, extensions of orders or entry of permanent orders.  It requires prior ’notice to the defendant,’ G.L. c. 209A, sec. 3(c), before such action, but does not define the character of this notice.  I rule that, where in-hand service is not reasonably possible, prior notice by mail to last known address and by publication satisfies section 3(c).  ...I rule that, where in-hand service is not reasonably possible, post facto notice by mail to last known address and by publication is consistent with section 7. ... Mandating personal service where the defendant has, by disappearing, made personal service impossible would enable defendants, the perpetrators of abuse, to deny their victims the protection of our courts under G.L.c. 209A.”

· Evidence of Notice Insufficient:

The Commonwealth presented insufficient evidence that the defendant had notice, either actual or constructive, of the restraining order where the defendant was not served with the order either in hand or at his last known address, and the victim’s testimony regarding telephone conversations in which she and the defendant discussed the order was not sufficiently detailed to prove that the defendant had actual knowledge of the order.  Commonwealth v. Welch, 58 Mass. App. Ct. 408 (2003).
At a trial for violation of a protective order that had been extended four times, the Commonwealth failed to demonstrate that the def. either was served a copy of the final extended order or had actual or constructive knowledge of its existence and terms.  The Comm. has the burden to prove that the def. knew the terms of the order in question.  Commonwealth v. Malloy, 44 Mass. App. Ct. 306, further appellate rev. den., 427 Mass. 1107 (1998).

· Service/ Notice Excused:  

When the appropriate law enforcement agency has made a conscientious and reasonable effort to serve the statutorily specified documents on the defendant, but has nevertheless failed, the agency should promptly notify the court so that a judge, if satisfied after a hearing that an appropriate effort has been made, may order that service be made by some other identified means reasonably calculated to reach the defendant.  Where such substituted service appears unlikely to notify the defendant, the judge may excuse service.  Zullo v. Goguen, 423 Mass. 679. 680-81 (1996).

· Not Duplicative: 

Threats: Conviction of threatening to commit a crime and violation of a protective order arising out of the same act are not duplicative because each crime requires proof of a separate and distinct element from the other crime.  Commonwealth v. Johnson Sr., 45 Mass. App. Ct. 473 (1998).

Parental Kidnapping:  Def. argued that the Commonwealth used one act, the taking of the son, to prove both crimes. The court held that there were two distinct acts, taking the son and previously speaking to the son shortly before the taking, but even if there was one act, the crimes did not share the same elements and neither crime was a lesser included of the other.  Commonwealth v. Bachir, 45 Mass. App. Ct. 204, further appellate rev. den., 428 Mass. 1104 (1998).

· Joinder:  

Commonwealth allowed to join for trial six charges of violations of protective order, one charge of stalking, and one charge of intimidation of a witness because the incidents all demonstrated a pattern of conduct by the def. toward the victim.  There was evidence of the def.’s unhappiness that the relationship ended and the def. demonstrated no prejudice from the joinder.  Commonwealth v. Delaney, 425 Mass. 587 (1997), cert. den., 522 U.S. 1058 (1998).

· Duration/Permanent Orders: 
The defendant’s imminent release from prison, viewed in the context of the entire history of the parties’ hostile relationship (totality of the circumstances), warranted the extension of a restraining order, even though the defendant had no direct contact with the victim during the eight years he was incarcerated.  Considering the defendant’s criminal history toward the plaintiff and their children, the court found that the victim was in reasonable fear of imminent serious physical harm which warranted the issuance of a  permanent restraining order.  Vittone v. Clairmont, 64 Mass. App. Ct. 479 (2005).

The standard for granting an extension of an abuse prevention order is similar to the standard for granting the initial order.  The plaintiff must show reasonable fear of imminent serious physical harm by a preponderance of the evidence.  The judge must consider the totality of the conditions that exist at the time the plaintiff seeks an extension, viewed in the light of the initial abuse prevention order.  The judge should consider:  1) the basis for the initial order; 2) defendant’s violations of the order; 3) ongoing child custody or other litigation that engenders hostility; 4) the parties’ demeanor in court; 5) the likelihood that the parties will encounter one another in the course of their usual activities; and 6) significant changes in the circumstances of the parties.  Iamele v. Asselin, 444 Mass. 734 (2005).

When a party seeks to terminate an order, the judge must be satisfied by clear and convincing evidence “that the order is no longer needed to protect the victim from harm or the reasonable fear of serious harm . . .[and] should be set aside only in the most extraordinary circumstances.”  When a party seeks to modify an order, the judge must assess “the likelihood that the safety of the protected party may be put at risk by a modification.”  When a party seeks to retroactively vacate an abuse prevention order on the ground of newly discovered evidence, the judge must find that the new evidence was not available to the party seeking the relief at the initial hearing by the exercise of reasonable diligence, the new evidence is material, relevant and admissible, the new evidence would have likely affected the result had it been available at the time, and the new evidence constitutes more than evidence which only goes to impeach the credibility of a witness at the initial hearing.  Mitchell v. Mitchell, 62 Mass. App. Ct. 769 (2005).
At a hearing involving the renewal of a ch. 209A protective order, the judge could not categorically refuse to exercise his discretion based solely on personal preference.  In exercising its discretion, the judge must consider all of the available judicial options and make a fair and reasonable choice.  Lonergan-Gillen v. Gillen, 57 Mass. App. Ct. 746 (2003).

A permanent restraining order should not be granted based solely on the fact that a judge previously found that the plaintiff required a Chapter 209A order to protect her from abuse.  Instead, the reviewing judge must make a new finding that the plaintiff still requires protection from abuse.  The burden is on the plaintiff to justify the continuance of the order.  Jones v. Gallagher, 54 Mass. App. Ct. 883 (2002).
The statute explicitly grants the authority to issue a permanent order pursuant to Chapter 209A, § 3, at a renewal hearing.  Crenshaw v. Macklin, 430 Mass. 633 (2000).  The SJC also stated that Champagne v. Champagne, 429 Mass. 324 (1999), should be read to conform to its decision in Crenshaw.
· Mutual Orders:  
At a hearing for a protective order, even where the evidence shows that the victim repeatedly violated the previous restraining order by contacting the defendant, the defendant is not entitled to a reciprocal order as a method of protecting himself against his fear of arrest. Uttaro v. Uttaro, 54 Mass. App. Ct. 871 (2002).

Reciprocal orders between the parties are considered mutual restraining orders under ch. 209A, § 3, regardless of whether the orders are obtained within the same court or proceeding.  The judge is “required to make specific written findings of fact” in support of the issuance of mutual restraining orders.  (Here, no such findings were made; the Appeals Court vacated the orders.)  Sommi v. Ayer, 51 Mass. App. Ct. 207 (2001). 
1.6.  PROCEDURAL STATUTES AND ISSUES

1.6.1. Jurisdiction

The jurisdiction of a court is the power the court possesses to adjudicate cases.  A court has no more power than the legislature grants it, with the exception of the Supreme Judicial Court, which was created by the constitution.  The judgment of a court which lacks criminal jurisdiction is a nullity and is no bar to a subsequent criminal action against the defendant.

( The Appeals Court and the Supreme Judicial Court:  appellate criminal jurisdiction.  Mass. Gen. Laws ch. 211, § 211A (2004).

( Superior Court:  jurisdiction of all crimes.  Mass. Gen. Laws ch. 212, § 6.

( District Courts: jurisdiction, pursuant to Mass. Gen. Laws ch. 218, § 26, concurrent with the Superior Court, over:

1)  all violations of by-laws, orders, ordinances, rules  and regulations made by cities towns, and public officers;
2)  all misdemeanors except libels;
3)  all felonies punishable by imprisonment in the state prison for not more than five years; and
4)  felonies specifically enumerated in ch. 218, § 26 -- 
those enumerated which pertain to domestic violence and adult sexual abuse:

ch. 265, § 15A  Assault & Battery / Dangerous Weapon

ch. 265, § 13K  Assault & Battery of Elderly Person

ch. 266, §§ 16, 17, 18  Breaking & Entering, etc. 

ch. 266, § 127  Malicious Destruction of Property

ch. 268, § 13B Intimidation of Witness or Juror.
(  All courts, including the Probate Court and the Land Court, have inherent power to punish criminally for contempt of their judgments and decrees.

1.6.2. Statutes of Limitation

Mass. Gen. Laws ch. 277, § 63 determines the statutes of limitations for all crimes.

· No time-bar:  Murder  

“found and filed any time after the death of the person alleged to have been murdered”
· [Effective Dec. 20, 2006]  No time-bar:  ch. 265, §§ 13B, 13F, 13L, 22A, 23, 24B


or conspiracy to commit


or accessory thereto


BUT if more than 27 years has passed, then Commonwealth needs independent evidence corroborating victim’s allegation(s), and that evidence cannot be exclusively the opinion of mental health professionals
· Within 15 years of the date of the crime:
 Ch. 265, §§ 22 (Rape), 24 (Assault w/Intent Rape), 
or conspiracy to commit 

or accessory thereto
· Within 10 years of the date of the crime:
ch. 272, §§ 17, 18, 19, 21 (Certain Crimes against Morality, etc.)

or conspiracy to commit

or accessory thereto

· Within 6 years of the date of the crime:  All other crimes.

Note: the statute provides that any period during which the defendant is not “usually and publicly” a resident of the Commonwealth shall be excluded from this time period.

· Extension if victim is under age sixteen:  
If the victim of the following enumerated offenses is under sixteen at the time of the crime, the period of limitation does not begin to run until her sixteenth birthday, or the date on which the offense is first reported to law enforcement authorities, whichever comes first:
ch. 265, §§ 13B, 13F, 13H, 22 (rape), 22A, 23, 24B, 26A (parental kidnapping); and
ch. 272, §§ 1-8, 12, 13, 17, 26, 28, 29A, 29B, 33, 34, 35 (lewd & lascivious), 35A.
The extension for victims under the age of sixteen was effected by a 1988 amendment.  The extension of the statute of limitations for rape and assault with intent to rape to fifteen years resulted from an amendment adopted February 23, 1996. Extending the statute of limitations on offenses that are not time-barred as of the amendment’s effective date does not run afoul of the constitutional prohibition against ex post facto laws, nor offend due process.  Commonwealth v. Bargeron, 402 Mass. 589, 591 (1988).  However, an amendment cannot resurrect offenses that are otherwise time-barred.  Commonwealth  v. Rocheleau, 404 Mass. 129, 130 (1989).  

1.6.3. Venue

Venue defines the particular county or territorial area within the Commonwealth or judicial district in which the prosecution must be brought or tried.   The general rule is that indictments must be brought in the county where the alleged crime occurred and the issue must be tried by a jury of that county, unless the case is removed for trial to another county for purposes of an impartial trial.  Complaints must be brought in the Division of the District Court or the B.M.C. Department within whose judicial district the offense was allegedly committed or is otherwise made punishable.  

 A crime committed in (or within one hundred rods of the boundaries of) two counties may be alleged to have been committed, and may be prosecuted and punished, in either county.  A crime committed in (or within fifty rods of the territorial districts of) two District Courts may be alleged to have been committed, and may be prosecuted and punished, in either District Court.  Mass. Gen. Laws ch. 277, § 57. (A rod measures 51/2 yards or 161/2 feet, and is otherwise called a “perch.”)

If  you are in doubt whether or not the crime was committed within the county or the territorial jurisdiction of the court, you should file a petition to the trial judge before the trial, requesting leave to proceed.  Mass. Gen. Laws ch. 277, § 57A.  

Venue of Domestic Violence and/or Sexual Assault Crimes

· Homicide:  As a general rule, homicide is prosecuted and punished in the county in which the crime occurred.  If the death occurs in one county as a result of a criminal act in another county, the homicide may be prosecuted and punished in either county.  Mass. Gen. Laws ch. 277, § 60.  If the death occurs outside of Massachusetts as a result of a criminal act within the Commonwealth, the homicide may be prosecuted and punished in the county in which the wound was inflicted or the poison administered.  Mass. Gen. Laws ch. 277,  § 62.

· Kidnapping:  A kidnapping case may be tried in the county where it was committed or in any county in or to which the person is held, carried or brought.  Mass. Gen. Laws ch. 265, § 27. 

· Rape, Assault with Intent to Rape, Indecent Assault and Battery:  Ordinarily these cases are tried in the county in which the crime occurred.  However, if in the commission of these crimes the alleged victim is taken from one county to another, then either county may prosecute.  Mass. Gen. Laws ch. 265, § 24A.
· Stalking:  The crime of stalking (Mass. Gen. Laws ch. 265, § 43) may be prosecuted and punished in any territorial jurisdiction of the Commonwealth wherein an act constituting an element of the crime was committed.  Mass. Gen. Laws ch. 277, § 62B.

· Violations of Restraining Orders:  Subsequent to the amendment of Mass. Gen. Laws ch. 277, § 62A,  effective January 8, 1995, venue for trial of alleged violations of restraining orders pursuant to Chapter 209A lies with the court that issued the restraining order, as well as the court within whose jurisdiction the violation was committed.

1.6.4. Related Federal Statutes

If the facts of your case appear to include the elements of related federal statutes, questions should be referred to an Assistant U.S. Attorney at an office of the United States Attorney, and/or to a federal investigative agency.  

The FBI investigates interstate domestic violence, interstate violation of protective orders and interstate stalking; ATF investigates all firearms offenses.  

The number of the Boston office of the United States Attorney is (617) 748-3100.

The number of the Springfield office of the United States Attorney is (413) 785-0235.

The number of the Boston office of the ATF Bureau is (617) 565-7040.

The number of the Boston office of the FBI is (617) 742-5533.
1.6.4.1.   Federal Domestic Violence Offenses


1.  Interstate Travel to Commit Domestic Violence, 18 U.S.C. § 2261 (2000)
a.)  18 U.S.C. § 2261(a)(1)

It is a federal crime for a person to travel interstate (or leave or enter Indian country) with the intent to injure, harass or intimidate that person’s intimate partner when in the course of or as a result of such travel the defendant intentionally commits a violent crime and thereby causes bodily injury.  The law requires specific intent to commit domestic violence at the time of interstate travel.  The term “intimate partner” includes a spouse, former spouse, past or present cohabitant, and those who share a child, but may not include a girlfriend or boyfriend with whom the defendant has not resided.  There must be bodily injury for prosecution under this statute.  

b.)  18 U.S.C. § 2261(a)(2)

It is also a federal crime to cause an intimate partner to cross state lines (or leave or enter Indian country) by force, coercion, duress or fraud, during which or as a result of which there is bodily harm to the victim.  Proof is required that the interstate travel resulted from force, coercion, duress or fraud.  As in subsection 2261(a)(1), the defendant must intentionally commit a crime of violence during the course of or as a result of the travel and there must be bodily injury.

2.  Interstate Stalking, 18 U.S.C. § 2261A

As of September 23, 1996, it is a federal crime to cross a state line with the intent to injure or harass another person, if in the course of or as a result of such travel, the defendant places such person in reasonable fear of the death of, or serious bodily injury to, that person or a member of that person’s immediate family.  The law requires specific intent to violate this subsection at the time of interstate travel.  “Immediate family” includes a spouse, parent, sibling, child or any other person living in the same household and related by blood or marriage.  It is also a federal crime to “stalk,” as it is defined in § 2261A, within the special or maritime jurisdiction of the United States.

3.  Interstate Travel to Violate an Order of Protection, 18 U.S.C. § 2262
a.)  18 U.S.C. § 2262(a)(1)

This law prohibits interstate travel with intent to violate a valid protection order that forbids credible threats of violence, repeated harassment, or bodily injury.  To establish a violation of this statute, the Government must demonstrate that a person had the specific intent to violate the protection order at the time of interstate travel and that a violation actually occurred.

b.)  18 U.S.C. § 2262(a)(2)

It is also a federal crime to cause a spouse or intimate partner to cross state lines (or leave or enter Indian country) by force, coercion, duress or fraud, during which or as a result of which there is bodily harm to the victim in violation of a valid order of protection.  The law requires that that interstate travel resulted from force, coercion, duress, or fraud.  The Government must also prove that a person intentionally injured an intimate partner in violation of a protection order during the course of or as a result of the forced or coercive travel.

4.  Penalties 

Penalties for violations of §§ 2261, 2261A and 2262 hinge on the extent of the bodily injury to the victim.  Terms of imprisonment range from five years for bodily injury to life if the crime of violence results in the victim’s death.

1.6.4.2.   Federal Firearms Disability Provisions

The Gun Control Act of 1968 prohibits certain classes of people (such as felons, fugitives, addicts, illegal aliens, and others)  from possessing or receiving firearms.  One of the provisions of the Violent Crime Control and Law Enforcement Act of 1994 amended the Gun Control Act to make it a federal offense for persons who have been convicted of certain domestic violence crimes, or who are subject to certain restraining orders, to possess or receive firearms.

1.  Possession of Firearm While Subject to Order of Protection, 18 U.S.C. § 922(g)(8) 

It is illegal for a person to possess a firearm while subject to a restraining order.  The restraining order must have been issued following an evidentiary hearing as to which the defendant had notice and an opportunity to be heard.  Therefore, ex parte orders are not covered under this statute.  The restraining order must also include a specific finding that the defendant represents a credible threat to the physical safety of the victim, or must include an explicit prohibition against the use of force that would reasonably be expected to cause injury.

2.  Transfer of Firearm to Person Subject to Order of Protection, 18 U.S.C. § 922(d)(8)
It is also illegal to transfer a firearm to a person subject to a court order that restrains such person from harassing, stalking, or threatening an intimate partner or the child of an intimate partner.  A violation of § 922(d)(8) must be knowing.

3.  Possession of Firearm After Conviction of Misdemeanor Crime of Domestic Violence, 18 U.S.C. § 922(g)(9)

As of September 30, 1996, it is illegal to possess a firearm after conviction for a misdemeanor crime of domestic violence.  This law is retroactive and applies to convictions both before and after September 30, 1996.  A qualifying misdemeanor domestic violence crime must have as an element the use or attempted use of physical force, or the threatened use of a deadly weapon.  In Massachusetts, for example, violation of a Temporary Restraining Order is not a qualifying misdemeanor because it lacks the defined elements.  However, the misdemeanor crimes of Assault, and Assault and Battery, may qualify.

In addition, the statute contains due process requirements to ensure that the qualifying conviction was obtained with advice of counsel and with notice of a right to jury trial.  Absent compliance with these due process requirements, the misdemeanor conviction will not qualify as a domestic violence conviction for purposes of § 922(g)(9).

4.  Transfer of Firearm to Person Convicted of a Misdemeanor Crime of Domestic Violence, 18 U.S.C. § 922(d)(9)

It is also illegal to transfer a firearm to a person convicted of a misdemeanor crime of domestic violence.  A violation of § 922(d)(8) must be knowing.

5.  Law Enforcement Exemptions, 18 U.S.C. § 925  

Law enforcement officers are not subject to §§ 922(d)(8) and (g)(8).  However, the exemption does NOT apply to §§ 922(d)(9) and 922(g)(9).  This means that law enforcement officers who have been convicted of a qualifying domestic violence misdemeanor will not be able to possess or receive firearms for any purpose, including the performance of official duties.  “If such person refuses to relinquish the firearm or ammunition, and your agency is without authority to retain or seize the firearm or ammunition, you should contact the local ATF office.”  “Open Letter to All State and Local Law Enforcement Officials,”  John W. Magaw, Director, Bureau of Alcohol, Tobacco and Firearms, Dec. 6, 1996, pp. 2-3.

6.  Penalties  

The maximum penalty for a violation of §§ 922(d)(8), 922(g)(8), 922(d)(9), or 922(g)(9) is a ten year term of imprisonment.

·   Definitions are included in 18 U.S.C. § 921: 

· “Intimate partner” means the spouse, former spouse, parent of a common child, or person who has cohabitated or cohabitates with the person in question.  

· To be considered “to have been convicted,” a person must have been represented by counsel or knowingly and intelligently waived counsel, and if entitled to a jury trial must have had the case tried by a jury or must have knowingly and intelligently waived the jury right.  

· A “misdemeanor crime of domestic violence” means an offense that: (1) is a misdemeanor under Federal or State law; and (2) has, as an element, the use or attempted use of physical force, or the threatened use of a deadly weapon, committed by a current or former spouse, parent, or guardian of the victim, by a person with whom the victim shares a child in common, by a person who is cohabitating with or has cohabited with the victim as a spouse, parent, or guardian, or by a person similarly situated to a spouse, parent, or guardian of the victim.  Thus, any misdemeanor which involves the use or attempted use of physical force, committed by one of the defined parties, would constitute a “crime of domestic violence” under the statute, whether or not a state statute or local ordinance defines it as domestic violence; e.g., a  conviction for an assault against a spouse prohibits the offender from receiving or possessing firearms or ammunition.

· The prohibition applies to persons convicted of such misdemeanors at any time, even if the conviction occurred prior to the new law’s effective date of Sept. 30, 1996.

· A conviction is not disabling if it has been expunged, set aside, pardoned, or if the person has had his or her civil rights restored, and the person is not otherwise prohibited from possessing firearms and ammunition. 
1.6.4.3.   Federal Offense of Kidnapping


18 U.S.C. § 1201 Kidnapping  

· Whoever unlawfully seizes, confines, inveigles, decoys, kidnaps, abducts, or carries away and holds for ransom or reward or otherwise any person, except in the case of a minor by the parent thereof, when --

· the person is willfully transported in interstate or foreign commerce;

· any such act against the person is done within the special maritime and territorial jurisdiction of the United States;
·  any such act against the person is done within the special aircraft jurisdiction of the United States as defined in section 46501 of title 49;

· the person is a foreign official, an internationally protected person, or an official guest as those terms are defined in section 1116(b) of this title; or 

· the person is among those officers and employees designated in section 1114 of this title and any such act against the person is done while the person is engaged in, or on account of, the performance of official duties,
· shall be punished by imprisonment for any term of years or for life, and, if the death of any person results, shall be punished by death or life imprisonment.

· With respect to subsection (a)(1) above, the failure to release the victim within twenty-four hours after he shall have been unlawfully seized, confined, inveigled, decoyed, kidnapped, abducted, or carried away shall create a rebuttable presumption that such person has been transported in interstate or foreign commerce.

· If two or more persons conspire to violate this section and one or more of such persons do any overt act to effect the object of the conspiracy, each shall be punished by imprisonment for any term of years or for life.

· Whoever attempts to violate subsection (a) shall be punished by imprisonment for not more than 20 years.

2. VICTIM ADVOCACY

2.1. YOUR RELATIONSHIP WITH THE ADVOCATE

Many victim advocacy services are mandated by statute.  Most prosecutors’ office policies require additional services.  But effective prosecution in domestic violence and sexual assault cases calls for heightened awareness and attention, above and beyond required and mandated services.  Both prosecutor and advocate must develop expertise in victim and offender dynamics, and both must develop a successful working relationship.   

2.1.1. Developing the Partnership

Evaluate your present working relationships with each of the advocates in your office.  Do you approach cases as a team?  Do you and the advocates know each other’s work habits and procedures?  Do you and the advocates discuss the progress of each case?  Do you and the advocates evaluate cases together, and troubleshoot potential problems?  Have you asked for feedback from advocates on your interviewing style, on your demeanor, on your listening skills, on your courtroom presentation, on your attention to victims’ issues and needs --  particularly safety?   Working in partnership as a team is crucial for the victim and critical for an effective prosecution.  Advocates are an integral part of the prosecution team.  Familiarize yourself with your office’s guidelines regarding how advocates and ADAs can work together to conduct interviews and meetings with victims.

1.  Advocates perform vital services for victim-witnesses.
Victim Witness Advocates began working in District Attorneys’ Offices in 1975, in response to perceived insensitive treatment of victims by law enforcement officials and the courts. 

Advocates guide crime victims, their family members, and witnesses through the criminal justice system.  They explain the process of a criminal prosecution; notify victims and witnesses of the scheduling of proceedings and the final disposition of a case; and provide information about the availability of witness protection, witness fees financial assistance, and other social services, including creditor and employer intercession services.  They help victims and witnesses “cope with the realities of the criminal justice system and the disruption of personal affairs attending a criminal prosecution during a time of personal trauma.”  

Commonwealth  v. Harris, 409 Mass. 461, 470 (1991), citing Mass. Gen. Laws ch. 258B, §§ 3, 5 .  The services advocates provide are invaluable – both to the victim personally, and to the success of the case.  

(Studies) indicate that in many cases, an increase in victim support from family, friends and trained personnel can be enough to empower victims to exit the cycle of violence.  Advocacy services apparently reduce some victims’ dependency on the criminal justice system by helping them find the strength to escape on their own.  And for those who need prosecutorial intervention, the presence of an advocate or supporter enables them to better assert themselves in getting the help they need.
Deborah Epstein, Effective Intervention in Domestic Violence Cases:  Rethinking the Roles of Prosecutors, Judges and the Court System, 11 Yale Journal of Law and Feminism, 3 (1999).  But in order to do their job, advocates must know what you know.  Just as medical professionals pass the concise “bullet” of critical information from E.M.T. to surgeon, you must effectively pass summarized information to the advocate --  not just the next court date or any change in bail status,  but  also whether the defendant made comments, how he acted, who came to court to see him, what tack the defense attorney appears to be taking, how the judge appears to be responding to the case, what legal issues have come up, etc.  Likewise, you should seek out and be receptive of information from advocates about their contacts with victims and witnesses, as well as their perceptions.  Both prosecutor and advocate bring skills, knowledge, expertise and perspective to your work.  Taking the time to share knowledge and expertise with each other will enhance both of your skills, knowledge and perspective.
2.  Effective advocacy requires skills, training, good instincts and constant attention.

Advocacy in domestic violence and sexual assault cases is particularly demanding and complex.  There are often so many issues complicating the victim’s response and recovery: the reach of an abuser’s continued manipulative behavior, especially after charges have been brought; confusion about whom to blame; seeming ambivalence about safety;  a desire to protect the abuser;  misplaced feelings of responsibility or shame; hurtful responses from friends and family; and behaviors which may appear self-defeating, such as “forgetting,” recanting, or minimizing.  An advocate is trained to respond to these complexities.  An experienced advocate builds a rapport with the victim, understands the victim’s coping strategies, and assesses their strengths and limitations in the context of participation in a prosecution.  This information is critical for a prosecutors’ trial preparation.  
3.  Many decisions will be difficult, if not wrenching, and two heads will often be better  than one --  if the second head is the advocate.

No manual or training session can provide you with a formula to apply to every domestic violence or sexual assault case.  For example, you will have cases where it is not readily apparent when to push harder for a victim’s cooperation, or when to step back.  If you force a victim to testify, and she lies to protect her abuser, you have created ammunition for the defense -- a transcript of sworn testimony -- the next time she comes back and is willing to cooperate.  Another example:  the victim may tell you she wants the defendant held without bail, and fears for her life should he be released,  but beg you not to relay her feelings to the court.  In this, and in numerous other scenarios, you will be making decisions which have enormous implications for the victim’s short term and long term safety, as well as for the success of the prosecution.  If you have invested the effort to develop good communications with your advocate, who will be tuned in to the people and events at issue, you will benefit from discussing the issues together, and reviewing your goals and options together.

4.   You are busy.  The advocate can help.

Your caseload is huge.  You have a myriad of responsibilities.  You are constantly under pressure because of upcoming indictment deadlines, discovery requests, motions, memoranda filings, trials, and conflicting court schedules.  Working as a team, advocates can maintain ongoing contact with victims and witnesses and provide you with critical information.  Advocates are able to respond when you are tied up in court or preparing for court.  Advocates provide services that are highly time-consuming.
2.1.2. Preventing Discovery Conflicts

1.  Do not put an advocate in the position of becoming a witness or being subpoenaed.
You will be held responsible for knowing and subsequently disclosing discoverable information that your advocate knows (if it is material, relevant, and not privileged).  You do not want the advocate to be sequestered as a witness during trial and also have to spend valuable time on the stand -- you want the advocate to be available to do his or her job and be with the victim throughout the trial.  Make sure all advocates know not to initiate inquiries of a victim/witness into discoverable areas which the victim/witness has not previously discussed with an investigator, police officer, or prosecutor.  Make sure all advocates know that if a victim/witness initiates discussion of a discoverable topic not previously covered in an interview, the best practice is to ask an investigator, police officer, or prosecutor to conduct the interview.

2.  Ensure full compliance with discovery.   Ensure the release of all exculpatory evidence.
It is your responsibility to ensure that any exculpatory information obtained by the advocate is given to the defendant, pursuant to Brady v. Maryland, 373 U.S. 83, 87 (1963). As you work together, continually educate advocates about this issue.  

Prosecutors therefore are responsible for asking advocates about their conversations with victims or witnesses, reviewing the advocates’ notes, and disclosing any exculpatory evidence therein. Although the primary burden in this area rests on prosecutors, advocates themselves have a duty to relay to the prosecutor any information they obtain that they believe is exculpatory. 

Commonwealth v. Bing Sial Liang, 434  Mass. 131 (2001).  If the victim recants to the advocate (or to you), reduce it to writing and serve it on defense counsel even if  you don’t believe the truth of the recanted statement.  Advocates are employees of the prosecutors’ offices, and “an individual prosecutor has a duty to learn of any favorable evidence known to others acting on the government’s behalf in the case, including the police.”  Kyles v. Whitney, 514 U.S. 419, 437, (1995).  As a matter of practice, prosecutors are encouraged to take the most liberal view possible of “exculpatory” evidence in order to minimize the likelihood of error.  Commonwealth. v. Baldwin, 385 Mass. 165, 173 (1982).  (For discussion of exculpatory evidence, statutory privileges, and discovery obligations, see infra section 5:  Discovery.)  

3.  If an advocate’s notes do not contain material, exculpatory information, or “statements of a victim or witness,” they are protected as work product.  Do not disclose them for purposes of discovery.

 The Supreme Judicial Court ruled that notes of advocates are subject to the same discovery rules as the notes of prosecutors.  Commonwealth v.  Bing Sial Liang, 434  Mass. 131 (2001).   Thus, as noted above, exculpatory information within an advocates’ notes must be disclosed, and prosecutors are responsible for asking advocates about their conversations with victims or witnesses, reviewing the advocates’ notes, and disclosing any exculpatory evidence therein. Id.  And statements of a victim or witness, as defined in Mass. R. Crim. P. 14 (d) (writings or recordings of the witness), must also be disclosed from advocates’ notes. Id.  “But in all other respects, the notes are protected as work product pursuant to Mass. R. Crim. P. 14 (a)(5), 378 Mass. 874 (1979).” Id.  Because advocates “perform as part of the prosecution team, the work of advocates is subject to the same legal discovery obligations as that of prosecutors and their notes are subject to the same discovery rules.”  Id.

2.2. YOUR RELATIONSHIP WITH THE VICTIM

1.  Make a connection with the victim -- a truthful connection.

Give the victim as much detail as possible, as early and as often as possible.  She will ask difficult questions; in answering them, take care not to twist or omit information.  When discussing matters that are not certain, don’t make promises about things you can’t control, such as promising or implying that she won’t have to testify, that the trial will definitely begin on a certain day, that the defendant will change, that the violence will stop, or that the defendant will receive a certain sentence.  Convey to her your concern for her safety, conduct thorough safety planning, and set up as many services as possible   -- but don’t imply that we can guarantee to protect her from harm.  And don’t conceal problems or shortcomings in proving the case.  The minute a victim loses trust in you, you’ve lost the connection, and you may also lose her cooperation.  If you are not being completely truthful, can you expect her to be?

2.  Never underestimate the impact you have on a victim.
The direct and indirect feedback you give to victims, no matter how small or seemingly insignificant the underlying contact, has a dramatic impact.  Victims often see the prosecutor as representative of the entire criminal justice system.  Prosecutors’ remarks, body language, and behaviors may be interpreted by victims as messages relaying how “their” case is valued, or as guidance on how they should act and react during the entire process. 

3.  Examine the “baggage” you carry:  your own attitudes and experiences.

How do you react when speaking to gays and lesbians, to people who have worked as prostitutes or abused drugs, to people with histories of mental illness or disability, to people of races or religions different from your own, to people who don’t comply with social norms such as fidelity, to people on welfare, or even to people who dress unconventionally?   Do you ever have feelings of disgust or fear or confusion?  Do your feelings affect your ability to assess a witness’s account fairly, and provide the support and professional lawyering required?  Do you dread difficult trial issues which may arise when victims have records or histories of substance abuse, and does this dread translate into inaction on your part?   Does your sensitivity dull after repeatedly seeing victim after victim in similar traumatic condition?   

Step outside your own attitudes and reactions and provide the attention and respect each victim is due.  And then go one step further.  Turn the “baggage” around and use it in your case.  If you had an uncomfortable or inappropriate reaction to a victim, maybe the perpetrator did too -- was that his motivation?  Can you show the jury that this victim was targeted and raped because her drug use made her easy prey, or because she was a street walker, or because she was a lesbian?  If you’re disheartened by the number of times a woman has called the police, and then was unable to cooperate in a domestic violence prosecution, can you use the history to illustrate the dynamics of abusive relationships to the judge or jury?  Your cases will involve complex social issues -- make them your explicit points, not the defendant’s latent defenses.

4.  Examine your behavior from the victim’s perspective. 

Think of the most humiliating experience in your life.  Now imagine having to come to a public place, with no privacy, and share all of the intimate details of that experience with a complete stranger who acts busy and abrupt, and who keeps shuffling through reports and taking notes as you do your best to answer his or her questions -- questions which range from insultingly mundane to devastatingly personal.  What would you want that person to do to make the experience less oppressive?  

· Make sure you read all police reports or 209As before talking with the victim, to help prevent conveying a message that hers is “just one more case.”

· Find as quiet and private a place to talk as possible. 

· Don’t stand over the victim:  if she is sitting, sit at her level. 

· Don’t keep your face buried in your reports or notepad:  make and sustain eye contact.  (N.B.:  some cross-cultural victims, particularly from certain Asian cultures, may be offended or uncomfortable with attempts to have sustained direct eye contact.)

· Use a respectful tone of voice.  Don’t be condescending, glib, or patronizing.

· Ask open-ended questions.

· Don’t interrupt. Genuinely listen.

· Whenever possible, prepare early:  be sure the victim has the time and space she needs to make decisions (i.e. her reaction to a plea negotiation, sentencing recommendation, or request that she testify). 

· Never joke or socialize with the defendant, defense counsel, or anyone working on the defense team in the presence of the victim or her friends and family. No matter how close a friend defense counsel may be, no matter how many trials you have been through together, when the victim is present, maintain a professional distance.  Do not refer to defense counsel as “my brother” or “my sister.”

· Choose your words and phrases carefully -- both in dealing directly with the victim, and in speaking to the Court.  The words you choose will convey the measure of your support. 

· For example, if the judge inquires whether the victim will be testifying, answer  “The Commonwealth is proceeding without the victim’s testimony” rather than “the victim is unwilling to cooperate.”  Choose words which will show that you treat the victim with dignity and respect.

· If a victim blames herself for getting hurt, or is uncertain about participating in the prosecution, don’t belittle these emotions, “normalize” them:  “many people feel the feelings you’re describing.”  Then follow with firm support: “Nothing justifies violence.”  “You don’t deserve to be hurt.”  “Regardless of what you think you have done to disappoint him, he does not have the right to hurt you.” “If a stranger did this to you, would you blame yourself?”

· If a victim appears ambivalent about her safety, show concern for her and motivate her without threatening or insulting her:   “I’m concerned for your safety and for the safety of your children.”  “We need to think about what we can do to prevent this from happening again.”  “We’ve found that people continue certain behaviors unless there are consequences.”
5.  Be empathetic.  Acknowledge the victim’s pain; understand the victim’s fears. 

Direct expressions of genuine concern and sympathy are critical.  Acknowledge the pain she has endured.  Articulate any fears you have for her safety.  (see infra section 2.6:  Safety Planning).  Be sensitive to any fears she may have in participating in a criminal case:  the fear of not being believed, the fear of being ridiculed, the fear of confronting her abuser or rapist, the fear of retribution, the fear of not knowing where to go or what to say, the fear of possibly losing her children, the fear of losing the case, the fear of winning the case, the fear of speaking publicly about personal or sexual matters, the fear of legal jeopardy or social stigma (see infra section 2.4 :  Addressing Victims’ Reluctance to Prosecute and section 2.5:  Factually Specific Victim Issues). 

6. Thoroughly prepare the victim for all court procedures and all possible outcomes.

Preparation involves emotional support, the sharing of detailed information, and an honest assessment of the case.  At every stage, the victim should be fully informed -- not just about the next court date, but about legal issues, procedures, and consequences. (see infra section 7.4:  Preparing the Victim for Trial).   Predict all possible outcomes, not just the one the Commonwealth wants and/or foresees.  Work closely with the advocate on these critical issues.

7.  Remember that “every survivor needs an ally, not necessarily a victory.”

You are not the victim’s private attorney.  You have obligations and duties to the entire Commonwealth.  But your role as the victim’s ally must not be minimized or lost in your attempts to achieve a court victory.  The Rape Survivors Law Project, connected to the Boston Area Rape Crisis Center, put together materials for training pro bono attorneys to assist their clients. Part of a description of their attorneys’ role may also be applied to your role as a prosecutor:

The biggest challenge for an attorney representing a rape survivor does not come in court.  It comes in the quiet, private moments when you discuss the ‘case’ with the survivor.  The relational alliance you forge in these moments is equally important as the outcome.  Every survivor needs an ally, not necessarily a victory.   

Rape Survivors Law Project, Attorney Practice Manual, 5 (2001).  You cannot guarantee a victim that a prosecution will be successful. You cannot guarantee a victim that a just sentence will be imposed.  You cannot guarantee that a defendant will serve his full sentence.  You cannot guarantee that safety planning will prevent future violence. (Though you will certainly do all you can to make these things happen).  But you do have the ability to guarantee that you will treat a rape victim with respect, that you will take her seriously, that you will listen, that you will be empathic, that you will validate – that you will be her ally.  Even in cases where you or your supervisor decide you must continue to prosecute a case after a victim has expressed a desire that it be dropped, you have the ability to communicate that decision-making process in a respectful, compassionate, and informative manner.  It is your privilege and your honor to do so.    

2.3. VICTIM RIGHTS

2.3.1. Victim Compensation  

Victims of violent crime occurring in Massachusetts who suffer physical or psychological injury can apply for victim compensation, regardless of citizenship status.  Mass.Gen.Laws ch. 258C and 940 CMR 14.00.  If eligible, the victim has access to a maximum of $25,000.  The Victim Compensation Program is administered by the Office of the Attorney General.  

Victim Compensation Program Requirements:  

1)  The Victim must report the crime to a law enforcement agency

· Several agencies satisfy this requirement:  federal, state or local police; school, college or university police; 209A Affidavit; 51A or other report to DSS if children are involved; Housing Authority; M.B.T.A. police; Disabled Persons Protection Commission (DPPC) or the Department of Elder Affairs.
· Reports are to be made within 5 days of the crime.  However, exceptions may be made in cases with good cause for delay, and are regularly made for victims of rape and domestic abuse.

2)  The victim must apply within the statute of limitations, which is generally within three years of the crime. 

· If the victim is a minor, she has until age 21.
· If the victim was a minor at the time of the crime, and complaints or indictments issue after she is 21, she has until 3 years after the issuance of the complaint or indictment.

· In cases where a crime is not discovered until more than three years after it was committed, the claimant may be able to file upon discovery of the crime if criminal complaints or indictments issue (i.e., missing person determined to be a homicide victim).
3)  The victim must exhaust all other benefits, public and private. 

Victim Compensation is considered a ‘fund of last resort.’ Any public or private entitlements must be exhausted including: private health insurance, workers compensation, disability insurance, unemployment compensation, Medicaid, Social Security benefits, Medicare, restitution, or proceeds from a civil suit.
4)  The victim must submit a one page application to the Division. 

· Including copies of the 209A order or police report will expedite processing time.  

· After the application is received, the Victim Compensation Program Division will determine eligibility and send a decision letter to the victim.

· If the Division finds a claim eligible and awards expenses, the victim will receive a letter that outlines the amount she is eligible to receive. 

· If the victim agrees to the amount she will sign a “Notice of Assent” and mail it back to the Division.  A check will then issue.  

· If the victim does not agree, she may request an administrative reconsideration from the Program Director.  Requests for Reconsideration must be filed in writing within 15 days of receiving the decision letter.  Alternatively, she may petition for judicial review in District Court, either within 30 days of the mailing of the initial decision letter, or within 20 days of the mailing of the administrative review letter.

· Claims may be re-opened to investigate ongoing crime-related expenses, until the maximum amount of $25,000 has been exhausted.  

Income Levels: 

Income levels and citizenship status are not barriers to applying for compensation. The awards are, by law, not included in public assistance eligibility, and cannot be used as grounds for making someone ineligible for public assistance. 

Expenses Covered: 

Medical services and supplies (ambulance, plastic surgery, physical therapy and pharmaceutical supplies); dental; counseling (including children who have witnessed the violence, and family members of homicide victims); loss of financial support for dependents of victims of homicide; lost wages for victims as a result of crime-related disability; replacement homemaker services (if victim was full-time homemaker one year prior to the crime); and funeral/burial expenses up to $4,000.  

Timelines:  

Reimbursement generally takes four to six months.  In the interim, the Victim Compensation Division of the Attorney General’s Office may intervene with providers and creditors to try and facilitate the provision of services.
Additional Information and Assistance:  

Call the Victim Compensation and Assistance Division of the Office of the Attorney General, at (617) 727-2200.
2.3.2. The Victim Bill of Rights

Certain services to victims were codified as rights in 1983, in the “Victim Bill of Rights.” Mass.Gen. Laws. ch. 258B.  The statute was significantly expanded by amendment, Chapter 24 of the Acts and Resolves of 1995, effective August 13, 1995.  

The most compelling and powerful provisions are that the victim has the right to present a Victim Impact Statement at both the time of sentencing and at parole hearings, and that the victim has the right to confer with the prosecutor at all important stages of prosecution.  (However, violations of the Victim Bill of Rights do not give the victim a cause of action, and the rights afforded by the statute are subject to “the availability of state funds.”)

A brief summary of the first five sections of the statute follows:

Section One:  

Definitions are provided.  “Victim” includes any natural person who suffers direct or threatened harm (physical, emotional, or financial) as the result of a crime, as well as the family of the injured person if the person is a minor, an incompetent, or deceased.

Section Two:  

Prosecutors are not precluded from providing services to victims in cases where complaints or indictments are not issued.

Section Three:  

Rights are specified.  The rights are afforded to “provide victims a meaningful role in the criminal justice system.”  Priority in appropriation is to be given to victims of crimes against the person, and crimes where physical injury results.  Notification services are specified, as are a victim’s rights to be heard.  “Subject to appropriation and to available resources” victims “shall be afforded the following basic and fundamental rights”:  

(the rights are grouped here by topic to provide a summarized list; the original paragraph letters of the bill are retained for reference to the statute).
Notification Services:

(a)
to be informed of victim’s rights, the victim’s role in the process, 

and if requested, significant developments in the case

(b)
to be notified of schedule changes (prosecutors are to provide a 

notification form)

(c)
to be informed of the level of protection available and to receive

such protection from local law enforcement agencies

(d)
to be informed of financial assistance and other social services

(e)
to be informed of the right to request confidentiality

(f)
to be informed how to get witness fees

(g)
to be informed of the right to submit to or decline an interview by

defense counsel or anyone acting on the defendant’s behalf, and the right 
to impose conditions on the conduct of an interview
(h)
to be informed by probation officers of any request for modification of a
 
restitution order 
(i)
to be informed of the final disposition of the case, to be provided

an explanation of the type of sentence imposed by the court, and to receive a copy of the court order setting forth the conditions of probation, and the name and telephone number of the probation officer

(j)
to be informed by the parole board of the defendant’s parole 

eligibility and status

(k)
to be informed when the defendant is released, transferred or 

has escaped; to access CORI; victims must provide current address and telephone information

(l)
to be informed of the possible right to pursue a civil action for 

damages relating to the crime 

Rights to Participate and/or be Heard:

(a)
to be present at all court proceedings (except when the victim or

family member is to testify and the judge determines that the testimony would be materially affected by hearing other testimony)

(b)
to confer with the prosecutor before trial, before any hearing on 

confidential records, and before a nolle prosequi, sentencing recommendation, or termination of prosecution (but the right to confer does not include the authority to direct); prosecutors are required to inform the judge of the victim’s position on a sentencing recommendation, if known
(c)
to confer with the probation officer prior to the filing of the 

pre-sentence report (probation officer is required to record on the pre-sentence report the victim’s unavailability or unwillingness to confer

(d)
to request that restitution be a part of the final disposition; 

to get assistance from 
prosecutors in documenting their financial losses; to receive a restitution payment schedule and the name and phone number of the probation officer; to be notified of and heard at any hearing involving a modification to a restitution order

(e)
to be heard through oral and written victim impact statements at 

disposition; to be heard at any other time deemed appropriate by the judge; to submit a Victim Impact Statement to the parole board’s records

Other Rights:
(a)
to a prompt disposition of the case

(b)
to a secure waiting room during court proceedings (when available), 
separate from the defendant and to safeguards minimizing contacts with 
the defendant or defendant’s family, friends, attorneys, or witnesses

(c)
for the prosecutor to seek employer cooperation in minimizing 

victim’s loss of pay during the trial process, and “seek consideration from creditors” if the victim is unable to pay

(d)
protections for victims and witnesses from discharge, penalty or

discipline by employers for attending a criminal proceeding upon receipt of a subpoena to testify; authorizes sanctions for employers who violate this clause


(e)
to have personal property returned within ten days if not needed or 

as expeditiously as possible when no longer need for prosecution/ law enforcement purposes.

(f)
for one family member of a homicide victim to possess in court a 

non-inflammatory picture of the deceased victim, not larger than 8 x 10 inches, as long as it is not shown to the jury or jury pool and provided it does not preclude the admission of a photograph that is relevant and material.  

Section Four:  

Powers and duties of the Victim and Witness Assistance Board are delineated.

Section 5:  

Programs to be created by District Attorneys are listed.  Each office shall have a victim/witness program to deliver the rights and services described in the bill.

Section 11:

The rights and duties extend until final disposition, including acquittal, dismissal, post-conviction relief proceedings, and appellate proceedings.

2.3.3. Summary for Victims and Witnesses 



The Massachusetts Office for Victim Assistance (“MOVA”) compiled a summary 

of the rights of victims and witnesses, written in accessible language, that you 


may wish to provide to victims and witnesses.  A copy follows.

The Massachusetts Victim Bill of Rights

The Massachusetts Victim Bill of Rights (M.G.L. c.258B) provides certain rights and services to crime victims and survivors in order to ensure a meaningful role for them in the criminal justice system. Victims and survivors of violent crimes are given priority status for services.  If you wish to be notified of the status of a pending criminal case, you should provide your victim witness advocate, prosecutor and others in the criminal justice system with a current address and phone number at which you can be reached.

The Right to be Informed about Victim Rights and Services in the Criminal Justice System:

· You have the right to be informed of how a criminal case progresses through the system, what your role is in the process, what will be expected of you, and why.

· You have the right to be informed of rights and services available to victims in the court process.

· You have the right to be informed on matters involving applying for social services, financial assistance and certification to receive information about an offender.

The Right to Receive Specific Information about the Criminal Case Involving You:

· You have the right to be updated on significant developments in the case upon request.
· You have the right to be notified in a timely manner of any changes in schedule for court appearances for which you have been ordered to appear.

· You have the right to be notified of the final disposition of the case, including an explanation of the type of sentence imposed and a copy of the conditions of probation, if any.

· You have the right to be notified by the offender’s supervising probation officer whenever that offender seeks to change a restitution order.

The Right to be Heard and Present at Court Proceedings:
· You and your family members have the right to be present at all court proceedings unless you are required to testify and the judge determines that your testimony may be influenced by your presence.

· You have the right to submit an oral and/or written Victim Impact Statement to the court at sentencing about the physical, emotional and financial effects of the crime on you and about your opinion regarding the sentence to be imposed.

· You have the right to submit your Victim Impact Statement to the Parole Board as part of its records on the offender.

· You have the right to be heard at any hearing in which the offender is seeking to change a restitution order.

· You have the right to be heard at any other time deemed appropriate by the judge.

The Right to Confer with Key Officials at Key Stages in the Court Process:

· You have the right to confer with the prosecutor before the start of the case, before a case is dismissed, and before a sentence recommendation is made.

· You have the right to confer with the prosecutor whenever a defense motion is made to obtain any psychiatric records or other confidential information.

· You have the right to confer with the probation officer about the impact of the crime on you before the officer files a full pre-sentence report on the offender with the court.

The Right to Financial Assistance:

If eligible, you have the right to apply for Victim Compensation for certain out-of-pocket expenses, such as medical, counseling or    funeral costs, or lost wages incurred as a direct result of the crime.

· You have the right to be informed by the court and the prosecutor of the procedures to apply for and receive a witness fee for each day that you are required to be in court.

· You have the right to request that the judge order the offender to pay restitution for your crime-related financial losses, and to receive a copy of the offender’s schedule of restitution payments from the offender’s supervising probation officer.

· If applicable, you have the right to initiate a civil lawsuit on your own for damages resulting from the crime by consulting a private attorney.

The Right to be Notified of an Offender’s Release or Status While in Custody:

· Upon request, you have the right to advance notification whenever the offender is moved to a less secure correction facility. 

· Upon request, you have the right to advance notification whenever the offender receives a temporary, provisional or final release from custody.

· Upon request, you have the right to immediate notification whenever the offender escapes from custody.

· You have the right to be informed by the Parole Board of the offender’s parole eligibility.

· If eligible, you have the right to obtain additional information about the offender, such as a criminal record or the offender’s compliance with the terms of a sentence.
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The Right to Other Protections in the Criminal Justice System:

· You have the right to request confidentiality during the court proceedings for yourself and family members on personal information such as home address, telephone number, school and place of employment.

· You have the right to information regarding certain protections by law enforcement from harm or threats of harm caused by your cooperation with the court process.

· Subject to available resources, you have the right to be provided with a safe and secure waiting area, which is separate from the defendant and the defendant’s family during court proceedings.

· You have the right to a prompt disposition of the criminal case involving you.

· You have the right to refuse or agree to participate in interviews with the defense team before trial, or to set reasonable conditions on the conduct of any such interview if you choose to be interviewed.

· You have the right to request intercession by the prosecutor’s office with your employers or creditors if the crime or your involvement in the court process causes problems in meeting work or payment obligations.

· If you are a survivor of a homicide victim, you have the right to bring a small picture of your loved one into the courtroom.

· You have the right to receive referrals for assistance to statewide resources and local social service agencies. 

· You have the right to have any personal property that was stolen or taken for evidentiary purposes returned to you by the court, the prosecutor, or law enforcement agencies within ten days of its taking, or as expeditiously as possible when said property is no longer needed, unless it is needed by law enforcement for prosecution or law enforcement purposes.  

Statewide Victim Resources

For help and information on victim rights and services, call:
Massachusetts Office for Victim Assistance
Victim and Witness Assistance Board

(617) 727-5200

For information on applying for Victim Compensation, call:
Victim Compensation and Assistance Division
Office of the Attorney General

(617) 727-2200

For information on the rights of victims in federal crimes, call:
U.S. Attorney’s Office
Victim/Witness Assistance Program

(617) 748-3140

For information on how you can become certified to receive information on convicted offenders, call:
Criminal History Systems Board
Victim Service Unit

(617) 660-4690

For information on the status of an offender incarcerated in state prison, call:
Massachusetts Department of Correction
Victim Service Unit

(978) 369-3618

For information on an offender’s parole eligibility, call:
Massachusetts Parole Board
Victim Service Unit

(508) 242-8227
For information on a juvenile in state custody, call:

Massachusetts Department of Youth Services

Victim Services Unit

(617) 960-3290
Victim Witness Assistance Programs

The District Attorney’s Office for each county in Massachusetts and the Attorney General’s Office have established Victim Witness Assistance Programs to help crime victims during the prosecution of a case.  For information and assistance about a crime in which you were a victim, call the Victim Witness Assistance Program in the county in which the crime occurred.

Attorney General’s Criminal Bureau:

(617) 727-2200
Berkshire County Victim Assistance:

(413) 443-3500

Bristol County Victim Assistance: 


(508) 997-0711

Cape and Islands Victim Assistance:


(508) 362-8113

Essex County Victim Assistance:


(978) 745-6610

Hampden County Victim Assistance:

(413) 747-1038

Northwestern District Victim Assistance:


(413) 586-9225
Middlesex County Victim Assistance: 

(617) 679-6500

Norfolk County Victim Assistance: 


(781) 830-4800

Plymouth County Victim Assistance:

(508) 894-6307
Suffolk County Victim Assistance: 


(617) 619-4000

Worcester County Victim Assistance: 
 
(508) 792-0214

2.4. ADDRESSING VICTIMS’ RELUCTANCE TO PROSECUTE

Prosecutors encounter a distinct minority of sexual assault and domestic violence victims:  the subsection of victims who choose to report the assault to law enforcement.  Most sexual assault and domestic violence victims do not report the crime to law enforcement (see supra sections 1.1.3 and 1.1.4) and they are under no legal obligation to do so.  You will encounter victims who are ambivalent about proceeding with a prosecution, or who later regret that their case was reported.  

Many victims are ambivalent due to misconceptions about the court process that you may be able to correct.  But legitimate, pressing concerns exist that cause individuals to question the value of participating in a prosecution: issues of privacy, safety, and financial well being; issues of housing and employment stability; and immigration issues.  You must review any and all pertinent matters of concern with each victim.  At each stage of the prosecution, give her the opportunity to ask questions and express concerns.  

Remember that in most sexual assault cases, and all domestic violence cases, the perpetrators are known acquaintances.  Thus, it is more likely than not that the perpetrator will be known – and cared about – by other members of the victim’s family/neighborhood/office.  People often respond in non-supportive and potentially harmful  ways to a victim who has reported a crime against someone they care about.

Discuss the dynamics of abusive relationships, (see supra section 1.1.5, The Dynamics of Abusive Relationships).  Discuss all the statutory privacy protections afforded to sexual assault and domestic violence victims.  Discuss the efficacy of criminal intervention – as well as the heightened safety risks of criminal intervention.  Provide an honest assessment of the case.  But above all, listen. Do all that you can to unearth and resolve whatever concerns the victim may have.

The victim may tell you that she feels responsible and afraid, and feels that a court case will be more harmful to her and her family.  There are responses, comments and appropriate words of support that will address a victim’s concerns.  Here are a few suggestions:
Feelings of responsibility and guilt in a victim can evoke irrational views of the abuser.  She may feel sorry for the defendant or be opposed to any punishment, particularly if it means the abuser will be separated from the children.  She may blame herself for not being able to prevent the abusive behavior or believe that she was “in the wrong place at the wrong time.”

You can remind the victim that the defendant has made choices for which there are consequences.  He has committed a crime that society cannot tolerate and he must be held accountable.  Without re-traumatizing her, you can help her remember how hurt and frightened she was during the assault.  
You can also:
· Discuss the historical contexts of domestic violence and rape law, and the tradition of victim blaming, which a perpetrator often will do as sources for her feelings.  (See supra sections 1.1.1 and 1.1.2, Historical Contexts.)

· Educate victims that perpetrators commonly blame victims for everything.
· Remind the victim that she is not in control of the prosecution or the outcome.  Explain to her that the prosecutor’s office is prosecuting the batterer on behalf of the Commonwealth, that jurors of the Commonwealth will render a verdict, and that if convicted, the Commonwealth’s judiciary will pass a sentence.              (N.B.:  This may be a particularly complex issue for domestic violence victims.  For some battered women, the abdication of control over whether a prosecution will occur is a relief. For others, it is cause for anger or discontent.  Because their abusers are so controlling, this may exacerbate a feeling that they have no control over anything in their lives.)
· Explain the rape shield act to all rape victims.

· Explain the current laws on records privileges to both domestic violence and sexual assault victims.  (See infra section 5.4, Access to Privileged Records and Communications.)

· The victim may feel embarrassed about her situation and find it difficult to verbalize her experiences publicly, particularly those involving sexual intimacy or sexual assaults.  She may feel this is a private matter and be embarrassed that she is being abused by the person she loves.  

Acknowledge her burden.  Support her emotionally.  Express concern for all that she has experienced, pride for what she is doing to help hold the offender accountable, and optimism that the future will be better.

Some victims may fear for their safety if they proceed with the prosecution and fear they will not be protected if they do so.

· Execute a detailed safety plan with the victim (see infra section 2.7, Safety Planning.), including escape plans, emergency numbers, emergency shelters, and special police services, if available.  

· Show her you will prosecute aggressively and skillfully.  Honestly assess the chances for a successful prosecution.

· Discuss with the victim the reality of the offender’s behavior, and the likelihood that the violence will probably occur again -- and may increase in severity -- unless serious intervention deters the abuser.

· Encourage her to call you and the advocate with any questions or concerns, regardless of when the next court dates are scheduled.

· If you think the victim’s safety may be in jeopardy because of the prosecution, discuss a potential nolle prosequi with your supervisor. 

The victim may fear that the abuser will be mad and end the relationship if she testifies against him.    

· Remind her that the criminal prosecution isn’t destroying the relationship -- the violence and abuse is destroying the relationship

· The victim may believe that a court case, and/or incarceration will be bad for the kids. Tell her the abuser’s violence may be the greatest threat to the lives, safety and emotional well-being of the children.   
·  Enlighten her about the effects of domestic violence on children.  Tell her about the “cycle of violence” in which children raised in

homes with violent parents or parental figures often consider the  
abuse normal behavior and may perpetrate that violence on their 
own spouses and children.

Often the victim is financially dependent on the abuser and fears that going forward with the case will jeopardize her financial security and that of her children.

· Describe the options you choose from in making your sentencing recommendation.  Explore the possibility of a sentence that does not involve incarceration.  However, be clear that the judge imposes the sentence; the Commonwealth just makes a recommendation.
· Discuss incarceration and the fact that it could be a short-term hardship which might result in long-term gains if it deters future abuse and violence.

· Make all appropriate referrals to social services and government assistance agencies.  (See infra section 2.7.)

Some victims fear being humiliated in court or worry that the judge and/or jury will not believe her.

· Emphasize your efforts towards a successful outcome in the case and that you carry the burden of convincing the judge and/or jury of the defendant’s guilt.  Let her know she is not alone, and that there are other witnesses, corroborative evidence, exhibits, and physical evidence to support her testimony.  (N.B.:  be careful not to provide any information that alters or affects your witness’ testimony.)
· Do not mislead her.  Acknowledge the risk, emotionally and physically, that she is taking in going forward with the case.  Explain that no case that goes to trial is a sure thing.  Explain that juries can be unpredictable and judges can be temperamental.  But then bring the conversation back to the specific strengths of this case, and the importance of going forward.  

· Remind her that no matter the outcome, she is sending a message to the defendant that he cannot intimidate her.  Reassure her that society, including the prosecutor, the advocate, the police, and the other witnesses think what he is doing is wrong.  Make sure she knows her participation in the case, and the strength she exhibits in testifying are commendable.

· Show her you are proud of her, and thankful for her participation in the case.

· Tell her about rules of decorum.  Tell her about the rules against badgering a witness, and the objections you can make to defense questions (such as “asked & answered,” “irrelevant,” etc.).

· Tell her court is very different from TV courtroom scenes, where everything is made more dramatic to increase ratings.

· Tell her it is O.K. not to remember every single detail -- that it is actually beneficial to let the jury see she is a human being. Explain that if she is not sure about the answer to a question, or forgets the answer to a question, she should simply say that, and not let the defense attorney “put words in her mouth.”  Also explain how you can refresh her recollection with documents and that all she has to do is tell the truth.
The victim may believe he has changed and will never abuse her again.  

You can:

· Ask if he has made similar promises in the past.

· Ask what is different this time

· Ask if these promises could really just be an attempt to get her to do what he wants, or an attempt to avoid legal consequences for his actions.

· Ask what steps he has initiated in the past to change his abusive behavior.

· Ask her if her heart wants to believe his promise, but her head really tells her not to.

· Educate her about the “Power and Control Wheel” and the “Cycle of Abuse/Violence.”  (See supra section 1.1.4, Scope and Impact of Sexual Assault.)

The victim may feel she has gone far enough; he will be deterred by her actions to date.  

You can:
· Discuss how powerfully disabling “secrets” can be.

· Show her the behavior is against the law, and that it is your job, the police’s job, and the court’s job to uphold and enforce the law.

· Help her to understand why she may have the feeling that this is “just” a private matter.  Remind her of the historical and cultural contexts of domestic violence and sexual assaults (centuries of treating domestic violence and sex crimes as “private matters”).  Emphasize which types of conduct may be considered “private” and which must be public in order to insure fundamental needs of health and safety.

· Ask if she would respond the same way if the abuser were a stranger.

· Express concern for her safety and well being.

· Tell her the impressive results of intervention: studies and anecdotes uniformly show that swift and sure intervention (such as police involvement at the scene of an incident, and the immediate arrest of the abuser) reduces the risk of future violence by the offender.  (N.B.:  Many studies also show the greatest time of risk for a domestic violence victim is immediately following a report to law enforcement.) 

The victim may feel she can not endure “reliving” the sexual assault (or abusive incident) by testifying.

· You must be able to distinguish between manageable discomfort and unmanageable trauma.  If the victim is visibly moved by discussing the events, but is able to discuss them with you, talk about testifying in court.  After explaining the players and the processes, talk about the similarities between retelling the events to you, and retelling them to a larger audience in a courtroom.  Discuss the rules and parameters which define what types of questions are allowed on cross, and what types of conduct attorneys may exhibit.   Involve the advocate.  Reach a consensus among the three of you as to the victim’s ability to talk about the event on the stand.

· If the victim appears traumatized, don’t push.  Suggest that she discuss with her therapist and/or her doctor the decision of whether or not to testify, and whether to do so will be in her best interest.  (To maximize her privacy interests in light of possible defense challenges to mental health records, exact extreme caution in contacting mental health professionals, even if the victim consents.  If you do not know if the victim is receiving mental health services, you have no duty to inquire.  And if you do not know, you can not provide such information in response to discovery requests. 

The victim may have made up her mind that she will not testify. 

· Acknowledge the difficulty of her position, and of her decision.

· Remind her of the benefits of prosecution, and intervention in general.

· If you proceed without her cooperation,  remind her that the Commonwealth is bringing the case, the Commonwealth will continue with the case, and, if appropriate, the Commonwealth may compel her to testify.  However, be extraordinarily sensitive in your choice of words and in your tone of voice.  With respect to domestic violence and sexual assault victims  -- victims of crimes which, by definition, are exacted by force and coercion -- prosecutors need to be careful not to use force and coercion under the guise of intervention.

· Remind her your door is always open for this case, and if needed, for future cases.  Relate that other victims have returned for help when they are feeling ready.  (N.B.:  If  they were treated respectfully the first time.)

· Draw up a safety plan.

2.5. RAPE CRISIS CENTERS AND DOMESTIC VIOLENCE SHELTERS  

2.5.1. Rape Crisis Centers and Counselors

As outlined in the section on the history of rape law reform above, rape crisis centers have played and continue to play a critical, leading role in advocating for justice, healing and safety for survivors of sexual assault.  The centers provide free counseling and advocacy services, as well as legal advocacy or referrals for legal assistance.  The centers also provide prevention, educational and outreach services to their communities.

For 30 years, rape crisis centers have been the only resource for free, confidential support and advocacy services for victims of rape and sexual abuse.  Services offered by rape crisis centers are available to females and males who are thirteen years of age or older.  Rape crisis centers’ philosophy is based on an “empowerment model” and is representative of the philosophy of the eighteen comprehensive rape crisis center sites presently funded, in part, by state and federal funds in Massachusetts.  Counseling based on an empowerment model involves non-judgmental guidance.

Rape crisis center counselors are not trained to advocate for, or cooperate with, a criminal prosecution per se; they are trained to help each victim assess the best course of action in each unique situation.  As indicated in the philosophy quoted above, the centers acknowledge the benefits to some victims in participating in a criminal case.  Do not misjudge a rape crisis center counselor as an impediment to criminal prosecution.  Do not pass up the opportunity to inform a victim about the services offered by rape crisis centers, particularly if you and the Victim Witness Advocate have been unable to resolve a victim’s fears or concerns about participating in a criminal case. The support a counselor can provide may enable a survivor to maintain the strength to persevere through a case.

Victims considering asking for counseling or other assistance at a rape crisis center may be further comforted by the fact that victims who speak with rape crisis counselors enjoy a unique privilege of statutory confidentiality. “A sexual assault counselor shall not disclose such confidential communication, without the prior written consent of the victim; provided, however, that nothing in this chapter shall be construed to limit the defendant’s right of cross-examination of such counselor in a civil or criminal proceeding if such counselor testifies with such written consent.”  Mass. Gen. Laws c. 233, §20J.  “Such confidential communications shall not be subject to discovery and shall be inadmissible in any criminal or civil proceeding without the prior written consent of the victim to whom the report, record, working paper or memorandum relates.” Id.  (For a more thorough understanding of the parameters of the privilege, please review section 5.4, infra.)

As a matter of protocol, rape crisis center counselors are notified whenever a Sexual Assault Nurse Examiner (SANE) is notified to conduct a rape kit exam at a hospital emergency department.  The SANE asks the victim for permission to introduce her to the rape crisis counselor.  If the victim wishes, the rape crisis center counselor may stay with the victim throughout the kit exam.   Many hospital emergency departments that are not registered SANE sites also follow this practice, and notify the local rape crisis center when a patient presents and makes a complaint (or evidences) a sexual assault.        

The Victim Rights Law Center (VRLC) was originally founded as a venture of the Boston Area Rape Crisis Center.  The two organizations are now independent, but work collaboratively.  Their missions remain united: “to bring healing, justice, and safety to rape survivors and advocate against sexual violence.”  The underlying philosophy at the VRLC is that sexual assault impacts every aspect of a survivor’s life.  Through civil legal remedies, VRLC’s mission is to give sexual assault victims the legal information and representation they need to reclaim their lives and become survivors.  The attorneys at the Law Center provide free and private civil legal representation to victims on several issues, including safety, employment, education, immigration, disability rights, privacy rights, and housing needs.  They also confer with victims on the civil and criminal justice systems.  

Civil legal services are provided based on the “empowerment model”, where survivors can make their own decisions regarding what their needs are and how remedies are achieved.  Legal representation is provided in a manner and at a pace that is comfortable to the victim and consistent with her healing.

Because the VRLC’s services are rooted in a holistic approach to sexual assault services, it understands that legal services are a crucial need, but are just one aspect of a survivor’s recovery.  Therefore VRLC maintains close ties to its community partners, striving to provide a “safety net” so that referrals to other necessary service providers happen seamlessly.  

2.5.2. Domestic Violence Shelters and Advocates

More than sixty domestic violence crisis centers are members of Jane Doe, Inc., the Massachusetts Coalition Against Sexual Assault and Domestic violence.  As with Rape Crisis Centers, while these programs receive state and federal funds there is no requirement that victims make use of their services and participate in prosecuting the offender.  Domestic violence agencies’ philosophy is also based on an “empowerment model” and is representative of the philosophy of the fifty-seven comprehensive domestic violence agencies presently funded in part by state and federal funds in Massachusetts.  Counseling based on an empowerment model involves non-judgmental guidance.

The primary goal of the domestic violence centers and shelters is to provide services and counseling to abused women and their children. The centers conduct prevention education sessions, particularly at schools, and help train medical and law enforcement personnel in the dynamics of abusive relationships.

Many domestic violence shelters have trained advocates who provide counseling and support for a victim who is filing for a restraining order, filing a complaint, or testifying in court.  

Shelter workers are careful to avoid publicizing the address of shelters in order to better protect victims from their abusers.  Most shelters have rules for guests such as no alcohol or substance abuse, and limits for the length of stay.  The centers provide assistance in relocating, finding employment, and obtaining financial services.  Unfortunately, residential shelters are often filled to capacity.  

Another important resource is SafeLink.  SafeLink is the first Massachusetts statewide domestic violence hotline and is operated by Casa Myrna Vazquez, Inc. in Boston.  Between 2005 and 2006, SafeLink received over 30,000 calls.  SafeLink is answered by trained advocates 24 hours a day in English, Spanish and TTY (1-877-521-2601). It also has the ability to provide multilingual translation in more than 140 languages.  SafeLink is a resource for all victims of domestic violence.  Each caller will speak to a trained advocate who will provide non-judgmental support and assistance. SafeLink does not provide advice. Callers are assisted in identifying the options that are appropriate for their situation.  SafeLink is intended to complement, but not to replace the network of domestic violence organizations that provide life-saving services across the Commonwealth.  Through participation in the Jane Doe telecommunications network, emergency shelters are able to share information about the available shelter space for victims of domestic violence.  SafeLink facilitates easier access to shelters by operating nine lines at one time and by using technology to link callers with emergency shelter programs.  This system ensures that a victim of domestic violence will receive immediate access to assistance rather than having to call individual programs across the state.  
The number for SafeLink is 1-877-785-2020.  SafeLink is a 24-hour, free and multi-lingual hotline for programs in Massachusetts.  An advocate will talk about a victim’s needs and will help identify shelters, programs and other resources. They can connect victims to services for both domestic violence and sexual assault.  

2.6. FACTUALLY SPECIFIC VICTIM ISSUES

2.6.1. The Abuser is Employed in the Criminal Justice System

A victim’s reluctance to proceed in either a sexual assault case or a domestic violence case may be greatly intensified where the abuser is a part of the criminal justice system -- as prosecutor, probation officer, judge, or police officer. The victim may be concerned that the abuser’s colleagues will lie in court to protect him; that he will be treated more favorably by everyone in “the system”; and that he will be particularly skilled at lying in court and will know how to create doubts and effective defenses.

Concerns that the integrity of the investigation and/or the prosecution will be impaired by the abuser’s status must be answered at every step.  You and the advocate should provide particularly sensitive support services and avoid the appearance of impropriety at all times.  If the accused is someone you have worked with, or is someone who may be perceived as being connected to you, discuss reassigning the investigation/case with your supervisor.  If the conflict extends to anyone in your office, the police or other public official, you and your supervisor should consider appointing a special prosecutor from another District Attorney’s office, or transferring the case to the Attorney General’s office.

When speaking with the victim, emphasize your commitment to hold all offenders accountable.  Explain that the fact that the offender was entrusted to serve the public and uphold the laws of the Commonwealth and his failure to do so will have an impact on your sentencing recommendation.  Tell her about other cases involving abusers working within the criminal justice system  (which are a matter of public record) and show her how seriously the system responded.  

The Executive Office of Public Safety, together with the Uniform Enforcement Subcommittee of the Governor’s Commission on Domestic Violence, revised the Massachusetts Policy for Law Enforcement Response to Domestic Violence (“Law Enforcement Guidelines”).  The Law Enforcement Guidelines include Section 3.7, “Allegations Against Law Enforcement Personnel.”   Law enforcement responsibilities, including supervisors’ and commanding officers’ obligations, in responding to domestic violence situations involving police are detailed in this section.  These responsibilities and obligations include taking immediate action to ensure the safety of the victim, proceeding in accordance with all laws, policies, court orders, and regulations, and immediately calling a supervisor of higher rank to the scene.  The supervisor’s obligations are detailed, as are the commanding officer’s.  A copy of the complete Law Enforcement Guidelines is included in the appendices, section 9.1

If, in your own assessment and investigation of a domestic violence case, you find that these policies have not been followed, alert your supervisor.

2.6.2. Children as Witnesses

2.6.2.1.   The Impact on Children of Witnessing Violence


Domestic violence is a particularly devastating event for a child who, in the presence of danger, typically turns to a parent for protection and for whom there is no comfort or security if one parent is the perpetrator of violence, and the other is a terrified victim ... .  Witnessing violence in the home can be as traumatic for children as being a victim of violence.  Those children may suffer post traumatic stress disorder (PTSD) or show evidence of behavioral or emotional problems that do not meet the full criteria for PTSD. 

Zuckerman, Augustyn, Groves, Parker:  Silent Victims Revisited:  The Special Case of Domestic Violence,  Pediatrics, Vol. 96(3) (1995) at 511-513.  Betsy McAlister Groves, MSW, co-author of the article quoted above, is Director of the Child Witness to Violence Project at Boston Medical Center (formerly Boston City Hospital) which provides counseling and advocacy services to young children who have witnessed violence in the street or in the home.  The project seeks to help children heal from the trauma of witnessing violence by providing intervention services, developmentally appropriate counseling, and play therapy (including drawing, dramatic play and storytelling to elicit the children’s feelings).  For further information on the Child Witness to Violence Project, see http://www.childwitnesstoviolence.org/about.html.
Groves and her colleagues also research the public health impact and consequences of children’s widespread exposure to violence, and provide training and consultation services for caregivers and medical and law enforcement professionals (including police, advocates, and prosecutors).   Groves’ work has revealed that the effects of children’s exposure to violence are far reaching.  The children learn that violence is an acceptable way to negotiate intimate relationships. The children may show increased symptoms of post traumatic stress disorder.  The children’s learning and school performances may be  adversely affected.  The children may  become victims of domestic violence themselves.  Teenagers, may be hurt in attempts to intervene.  Infants and toddlers are at higher risk of physical injury because they can’t get out of the way.  As they mature, the children often identify along gender lines with their parents’ relationship; as adults, boys may become more abusive, and girls may become victims. Betsy McAlister Groves, Workshop Four:  Silent Victims -- Children Who Witness Violence, Third Annual Statewide Prosecutors’ Domestic Violence Conference, Falmouth, Mass., Oct. 4, 1996.

Your sexual assault cases may also frequently involve child victims.  Because of the vast numbers of perpetrators who are family members, friends, or acquaintances of their sexual assault victims, many children have knowledge of and/or witness sexual assaults of a neighbor, parent or other relative.  Children’s reactions and feelings after witnessing a sexual assault may be traumatic and complex, and may include elements of embarrassment, love, loyalty, guilt, confusion, or fear.

Involving children who have witnessed either domestic or sexual violence in the criminal process may hinder their recovery.  Even involvement as minimal as a brief interview may increase a child witness’ trauma.  You must be acutely sensitive when interacting with children who may have witnessed violence, and together with the advocate, provide appropriate referrals.

2.6.2.2.   Interviewing Child Witnesses  

· Learn as much as you can about the situation before interviewing a child witness, and at all times, prioritize the child witness’ safety.

Remember that through discovery the defendant will have access to the child’s statement, and because of this, some children will be put at greater risk by discussing with prosecutors or police the violence they have witnessed.   Do not put pressure on a child to talk about the violent event or any other subject that is obviously stressful for the child.
· Use all advocacy skills and services available to you, particularly the child specialists within most prosecutors’ offices, as well as referrals to child therapists.  Familiarize yourself with office procedures and police protocols.
Unless there are compelling reasons dictating the need for immediate information, the interview should take place later -- not in the frenzy of reacting to and investigating a crime scene.  The preferable practice is to make arrangements to conduct interviews of child witnesses at your prosecuting office’s child unit, by a trained child interviewer.  Be sure to learn which prosecutors and advocates in your office have training and experience in interviewing children, and what training opportunities are available.

For those instances where police will be asking immediate questions of a child witness, ensure that your local police departments have protocols in place with respect to interviewing children. (e.g.:  Officers who have received training in interviewing child witnesses should be called to the scene.  Children should not be questioned in front of the suspected perpetrator.  Children need to be taken to a place where they feel safe.)  

· Tailor your interviewing style to the age and the needs of children who have witnessed violence:


1.  Interview children in a comfortable, child friendly environment.


2.  Explain your purpose for interviewing as simply as possible.


3.  Ask low-key, non-judgmental questions, and listen astutely.



Let the child talk about the incident.  



Learn the child’s vocabulary.



Use age-appropriate language.

Learn the child’s fears.


4.  Try to ascertain if the child has been coached.


5.  Don’t make assumptions about anything 

(i.e. who was hitting whom).  



Let the child fully relate the events.  

Your assumptions may not only be incorrect, they may also cause the child to feel you are unfairly “taking sides” against one parent.

6.  Keep children “out of the middle” of parental disputes.


7.  Don’t bad mouth the defendant or defense counsel.

· Develop and convey sympathy for the child, even if the parent/victim is not sympathetic.

· Do not make unrealistic promises or assurances.  Do not promise safety.
· Repeatedly and consistently convey three important messages to the child witness:

1.  It’s not your fault.


2.  This is an adult problem.  We will help the adults solve it.


3.  Angry feelings need not lead to violent behavior.

(Betsy McAlister Groves, Workshop Four:  Silent Victims -- Children Who Witness Violence, Third Annual Statewide Prosecutors’ Domestic Violence Conference, Falmouth, Mass., Oct. 4, 1996.)
2.6.2.3.   Assessing Whether to Ask a Child Witness to Testify

· You must consider the implications and consequences for the child and the child’s family, as well as the testimony’s effectiveness and its potential value to the case. 

You may be faced with a dilemma: you have a witness who was present at the crime, who can describe the violent episode, who can identify the perpetrator -- but who may be further harmed by participating in the criminal justice process.  Your final decision involves weighing the implications and consequences.  You must ascertain whether there are potential benefits from intervention and participation which will ameliorate or outweigh the potential emotional trauma of testifying.  Asking a child to testify should be used only as a last resort.  
Have the long term effects and implications of testifying been considered? 

Is the risk of physical and/or emotional abuse greater for the child if the child testifies?  Greater for the child’s family?

Has the effect on the family of a not guilty verdict been considered?  A guilty verdict?  

Can the child be provided with advocacy and support after testifying?  

Did the child make a statement to police at the scene of the crime, or was it later in time?  

Can any other witness satisfactorily provide the desired testimony?  

Is the defendant likely to call the child to testify, regardless of your decision?

Is the child competent?  

Is the child credible?

Have you developed a rapport with the child?  

Can you develop a rapport with the child?  

What sort of training and experience in interviewing child witnesses do you and the advocate have?
To assist in assessing whether to ask a child to testify, Marianne Hinkle (who was then Chief of the Domestic Violence Unit for Norfolk County, and is presently an Assistant United States Attorney in Boston, specializing in federal domestic violence prosecutions) and Betsy McAlister Groves have created a matrix, entitled “Risk Benefit Analysis for Children Testifying in Domestic Violence Cases.”  Issues to consider are listed in the vertical column, and  the range of  the effect of those issues -- from positive factors for testifying to negative factors for testifying -- are listed in the horizontal columns.  

· A copy of this matrix is provided in the appendices, section 9.2.

· If the child is to testify, whether at grand Jury, PCH, or trial, prepare the child extensively. (see also infra section 7.4, Preparing Witnesses for Trial.)


1.  Make the courtroom familiar: personally lead 

courtroom visits for the child.


2.  Make the court process familiar.


3.  Introduce court officers or clerks (who may be 

speaking to the child/directing the child at court).

4.  Make sure the child has support in the courtroom from

 advocates (not just from the victim).

2.6.3. Cross Cultural Issues:  Race, Ethnicity, and Class

(See also infra Section 2.6.7, Immigrant Abusers and/or Victims.)

Establishing a rapport with victims of various racial, ethnic, and economic groups can be very challenging.  Refugees who have emigrated from governments which operate with tyranny and repression may fear you and the police more than they fear their abusers.  Even when aided by interpreters, you may have communication problems.  You may have trouble understanding a victim’s behavior, or the motivations and intentions behind it.  While you build your case for prosecution, you must span cultural divides.

· Develop cultural awareness.
· Determine which groups are significant in the community you serve and/or in the cases you are assigned.  You may not be able to learn about and understand every culture, but you should be able to identify the groups with whom you have considerable contact, and increase your knowledge of their values, practices, and beliefs.

· Contact organizations which represent the interests of these groups and ask for representatives to meet with you and/or speak to your office.

· Collect materials and books to create a library for your office.

· While developing cultural understanding can be helpful in learning background information, it is important  to remember that every individual is unique and deserves individual consideration. Pay attention to communication, body language, terminology, etc. and try to follow their lead when conducting your interviews.  
· Improve channels of communication.

· Use a court-certified interpreter.  Never use the abuser, or his friends or relatives, as interpreters.  Never use young children of a victim as an interpreter.  Be wary of using the victim’s friends or relatives as interpreters -- you do not know where their loyalties lie.  You can’t be sure of the accuracy of the translation.  You don’t want to jeopardize victim safety and confidentiality.  Use them only as a last resort, until you can get a qualified interpreter. Keep in mind that even if a victim is multi-lingual, a qualified interpreter should still be used for all legal proceedings.  
· Even if the victim speaks English, don’t assume she is comfortable speaking it if it is not her primary language.  The interview may be far less stressful for her, and more accurate and more useful for you, if she uses her primary language. 

· Choose words which are clear, simple and straight forward.  Avoid colloquialisms and slang words.

· Obtain training from community providers who serve these populations.

· Don’t be offensive.  Demonstrate your respect.
· Try to identify personal or professional values which might conflict with the victim’s beliefs or behaviors.  Can you modify the words you use, your tone of voice, your gestures, or the way you appear, in order to minimize conflict?  

· To avoid misunderstandings, be sensitive to interpretations of body language.  While in our country making eye contact is generally thought of as respectful, in other countries direct eye contact is viewed as disrespectful.  Similarly, gesturing emphatically, sitting too closely or too far away, smiling after comments, or talking too loudly or too softly, may send messages you do not intend to send.  Politely inquire.

· Learn how to properly pronounce names.

· Refrain from staring at physical attributes that seem unusual to you. 

· Discard stereotypes.

· Be careful not to generalize or stereotype victims’ behaviors based on cultural classifications, but do learn about cultural issues which may help you respond better to the particular needs of a particular victim.

The following excerpts are included to help you to think about issues that may be counterintuitive or unfamiliar to you, and to assist you in understanding a particular victim’s particular circumstances:

Domestic violence crosses socioeconomic boundaries; women of all classes and races are abused and men of all classes and races batter.  The impact of state intervention, however, can differ by race and culture particularly where past government action has resulted in justifiable wariness. Preserving cultural identity often requires strong allegiance to the community as a whole, causing women to choose between fear of rejection or continued violence.  For instance, [some cultures] express greater reluctance to solicit intervention from the state.  In the African-American culture, where experience with the criminal justice system has created a mindset presupposing governmental coercion, family privacy is highly valued for the shelter it provides from the state.  In addition, African-American women and Latinas may be ostracized by their communities for contributing to racial stereotypes when exposing violence suffered at the hands of their partners.  Likewise, Asian-Pacific women also face cultural pressures to maintain silence in the face of violence.  Similarly, Orthodox Jewish women may choose to accept violence rather than offend Jewish law by seeking a divorce from an abusive spouse.  In addition, there are the cultural norms of American society, those which cross racial and ethnic divisions such as preservation of family, forgiveness and an innate trust that the future will produce positive change.

Christine O’Connor, Note, Domestic Violence No-Contact Orders and the Autonomy Rights of Victims, XL Boston Col. L. Rev.  958-59 (July 1991) (emphasis added).
Domestic violence cuts across all cultures, classes, races, and ethnic groups.  The literature does not support the myth that certain cultures such as African Americans, Asians, and Hispanics accept or endorse domestic violence more than other cultures.   ... The themes of (1) power and control and (2) fear of loss appear prevalent in the study of domestic violence dynamics regardless of culture.
Dr. Alicia R. Isaac, Lecture Materials: Cultural Issues and Their Effects in Domestic Violence, National College of District Attorneys’ National Conference on Domestic Violence, Atlanta, GA 1996 (emphasis added).

It is important to focus attention on upper middle class/upper class women as a diverse population when studying domestic violence because the research is sparse in this area.  We know that a great deal of domestic violence occurs within this group, but intervention is very difficult due to the closed posture around intervening in situations of affluence.  This is not to say that all women are not important, but most of what has been done has been centered around women of lower middle class and lower socioeconomic status.  Women in the higher socioeconomic status groups may be more highly educated, may be professionally employed, have greater resources and mobility, but are just as entrenched and may stay just as long and be just as unwilling to support the prosecution of a perpetrator in an abusive relationship as other women.  
Id. (emphasis added).
We agreed that all violent crime victims share a commonality of suffering.  Skin color does not deflect physical wounds, psychological harm, or emotional injury.  The trauma of victimization nevertheless, is experienced by minorities in some different ways than European Americans.   This does not mean that any particular group suffers more acutely than another; it does mean that there are cultural, socioeconomic, and situational factors to consider in attempting to understand the impact of crime on minority victims.  We have learned from readings and conferences that Asian women feel a great deal of shame when they are victimized.  They are reluctant to seek services because of the fear of others knowing, especially her parents, friends, and community.  Asian women hide their feelings, are not verbally expressive, and are concerned with privacy and confidentiality.  Question is should we as the service providers “push” services upon them.  I would caution it.  In an Asian culture, the victim is forced to take other members of family into consideration before she/he makes her decision.  The culture in general stress social relationships and group loyalty.  Individual achievement and failure are judged by how they reflect upon one’s family or group of race.  In the family orientation of Asian cultures the suffering of the victim is not an individual experience or the sole consideration.  One has to put our feeling or thought before oneself.  (sic.)  

Vesna Nuon, Domestic Violence, unpublished paper, for Workshop Six:  “Building Trust and Penetrating Cultural Barriers”, in the Manual for the Third Annual Statewide Prosecutors’ Domestic Violence Conference, North Falmouth, Mass., Oct. 4, 1996 (emphasis added).
· Reach out to diverse populations within the community.

· Organize and participate in meetings with groups to better their understanding of the criminal process.  An effective method of gaining access to the refugee population is through a local Mutual Assistance Association (MAA), or through a church or voluntary agency that has assisted or sponsored a local refugee resettlement. 

· Ensure that translated documentation of victim’s rights and information about the criminal justice system are available and are disseminated.

For more information, visit www.lib.jjay.cuny.edu/research/DomesticViolence which offers a comprehensive bibliography on “Multi-Cultural Perspectives on Domestic Violence in the U.S.”
2.6.4. Victims with Disabilities 

· Victims with disabilities may have been targeted because they are disabled.

· Victims with disabilities may be selected for abuse because the abuser believes the victim will not understand she is being abused, or will be unable to report the abuse, or will not be believed by authorities if a report is made.

· People with disabilities are often at greater risk of abuse.   
· They may be in restricted social environments.

· They may be socialized to accept being touched by anyone, especially someone called “staff.”

· They may be unable to differentiate between appropriate and inappropriate actions.

· They may not understand the concept of strangers.

· They may not be able to comprehend that someone they know would harm them.

· They may be particularly disadvantaged by communication or physical challenges..

· They may feel particularly powerless, and therefore, may be less likely to report.

· They may be highly dependent on caregivers for daily needs, making them reluctant to report abuse.

· They may live in a situation where compliant behavior is expected and required, and therefore, may consider such expectations or demands to be “normal.”

· They may feel shame that their disability makes them an easy target.

· Investigations may be hampered by ignorance about disabilities.
· Physical indications of abuse may be attributed to the disability itself.

· Some people believe that persons with disabilities are not as harmed by abuse as others.

· Some family members or guardians may have a false sense of security about the safety of their loved ones, because they believe they will be safer in a supervised setting.

· Disclosures by persons with disabilities are more likely to be ignored.

· Victims with Psychiatric Disabilities
· Victims with psychiatric disabilities may be reluctant to report physical or sexual abuse for fear it will be received as a fiction resulting from their condition.

· “(M)any persons with psychiatric disabilities acquired their disabilities due to previous abuse.  Some 50 to 70 percent of women hospitalized for psychiatric reasons are estimated to have experienced physical or sexual abuse.” Massachusetts Dept. of Public Health, Bureau of Family and Community Health, Supporting Sexual Assault Survivors:  A Journey to Justice, Health and Healing 14-15 (Marci Diamond and Carol Robbins, editors 1997),  (citation omitted). 

· Individuals with psychiatric disabilities may be exacerbated by the stress associated with abuse and/or the stress associated with participating in a prosecution.

· Victims with Developmental and Cognitive Disabilities
· Whenever possible, request and carefully review any existing evaluations which quantify the victim’s developmental level.  This information is critical to conducting a clinically and legally sound interview.  It is also critical information to have in anticipation of a competency hearing.

· Whenever possible, involve professionals with experience and expertise in this area.

· During an interview:

Speak directly, and carefully, in a quiet place apart from distractions.

Create a common language -- make sure you understand each other’s terms.

If and when appropriate, use dolls and pictures to help identify body parts and to let the victim ‘show you’ what happened.

· Whether in court, in speaking to the victim, or in discussions with the victim’s family or friends, word choice is important.  Refrain from shortening the term “mental retardation” – do not use the term “retarded.” Similarly, when discussing children without disabilities, the term “typical” is preferable to “normal” or “regular.”
· Be familiar with DPPC and mandatory reporting requirements.

Your case may have originated with a report by a mandated reporter, so you should be familiar with reporting procedures.  Also, if in investigating a case you discover allegations about potential abuse of a person with a disability that have not been reported by police or anyone else, you should report the abuse to the agency.

· Mandated reporters are required to report suspected cases of abuse of persons with disabilities to the Disabled Persons Protection Commission (DPPC).  The DPPC is an independent state agency created by Mass. Gen. Laws ch. 19C to protect adults with mental and physical disabilities, between the ages of 18 and 59, from abuse or neglect by their caregiver(s), whether in a private, family, or state care setting.  

· The  DPPC conducts independent investigations, commissioners’ investigations which probe systemic problems contributing to abuse, and retaliation investigations which examine allegations that reporters have been retaliated against for providing information to the DPPC.

· The DPPC’s phone number is (617) 727-6465; 

the 24 hour hotline is 1-800-426-9009.

· Mandated reporters include:

Medical personnel and examiners

Social workers

Foster parents

Police officers

Dentists

Teachers and educational administrators 

(public and private)

Psychologists

Guidance or family counselors

Daycare workers

Employees of private agencies providing services

to people with disabilities 

Employees of state agencies within the Executive 

Office of Health and Human Services

· When the DPPC receives a report, they screen it pursuant to Mass.Gen. Laws ch. 19C.  Whether screened in or out, referrals to other state agencies are made:  DMR, DMH, MRC, DPH, and DSS.

· The report is reviewed by the State Police Detective Unit (SPDU) assigned to the DPPC to determine if it appears a crime has been committed.  Where appropriate, referrals are made to local law enforcement and/or the District Attorney’s office.  

2.6.5. Elderly Victims  

· Older people are particularly vulnerable to physical and sexual abuse. 

· Older persons may be more physically vulnerable to physical and sexual abuse due to declining physical strength, to age-related illnesses, to isolation, and physical and financial dependence. Greater injuries occur more frequently with less force.  A “simple” push could have serious consequences.  Be sensitive to this when interviewing victims and  be sure to explore all possible abuse.

· Older  persons may be targeted for abuse because offenders perceive the elderly to be more physically and emotionally vulnerable.  In each case, examine whether the offender targeted the victim because of her age.

· Older persons may be less willing and/or less able to risk evasive or self-defensive actions.
· Older persons are often disbelieved due to their age, and presumptions are made about senility.
· Getting an elderly victim to fully reveal his/her abuse may be particularly difficult.

· Many elder abuse cases involve the victim’s son or daughter as the abuser, raising more complicated issues for the victims.  The likelihood of victims minimizing their abuse is increased (because of desires to protect their child, or feelings of guilt or obligation, or fears of being put in a nursing home or other facility if they report abuse by family or caretakers). You need to skillfully persist at asking questions to assess and uncover what is really going on.  These cases also frequently involve a mental health and/or substance abuse component, above and beyond the issues of power and control.

· Older people may face heightened pressures not to cooperate with the criminal process.

· Older people who are dependent on their care-givers (whether friends, family, or others), may fear losing the caregiver’s assistance more than they fear continued or repeated abuse, and thus, be reluctant to cooperate with you.  Use all available advocacy skills and resources to enhance the victim’s support network, to provide counseling, and to ensure concrete safety plans and assistance plans are in place. 

· Older people may feel disconnected from you and others in the criminal process if you are from a younger generation.  They may have been taught not to discuss explicit sexual matters in any circumstance.  They may have been raised in an era when domestic violence was viewed as a strictly private affair to be resolved within a family, without intervention.  Be careful to use respectful, inoffensive language.  Establish which words the victim is most comfortable using when discussing sexually explicit incidents.  Share your knowledge of the historical contexts of domestic violence or sexual assault law to “normalize” her feelings and prevent her from being alienated.  Show her that her reluctance is understandable, and then work to gain her trust and her cooperation. 

· Older victims of rape and sexual crimes may be deterred from reporting sexual abuse and may have acute fears of not being believed by a jury because of perceived societal attitudes about the elderly, such as the widespread, inaccurate assumption that older people are devoid of sexuality.  Share your knowledge of abusers’ motivations for power and control.  Explain that rape is a crime of violence, perpetrated on women of all ages, shapes and sizes.

· Older victims may be particularly reluctant because they feel they have so much to lose.  An older victim may have a great number of years “invested” in a marriage and may fear change even more than younger victims.  Older victims may perceive their social roles and  social status in the community to be dependent upon their relationship with the abuser.  

Issues of financial security and lifestyle changes may be far more stressful for an older victim.  Show an older domestic violence victim that her life can be improved by intervention.  An older victim may well be worried about her ability to pay bills without the assistance of the abuser.  In addition to emphasizing the need to stop the abuse, you have to help her make concrete plans for future financial security.  

· Don’t infanticize the elderly victim, or assume they are easily confused. 

· As with any other population, treat each victim as an individual and take the time to understand who they are.

· In court, don’t assume judges and juries will be thinking about these issues.  Spell them out.

· Be familiar with mandated reporting requirements.

· Persons age 60 and older are protected by Mass.Gen.Laws. ch. 19A, which requires certain individuals to report abuse of elders to the Massachusetts Department of Elder Affairs.  Mandated reporters include physicians, medical and hospital personnel, social workers, rape crisis counselors, physical and occupational therapists, police officers, firefighters, and probation officers.  Mandated reporters must make an immediate verbal report when suspecting abuse. As soon as a mandated reporter suspects abuse, he/she should make a report to the Elder Abuse Hotline (1-800-922-2275) which operates 24 hours a day, seven days a week. The telephone report must be followed up by a written report within 48 hours of the verbal report.  Mass.Gen.Laws. ch. 19A, §. 15.
· Older victims who are residents of  long-term care facilities, including nursing homes, are also protected by the Patient Abuse Statute, Mass. Gen. Laws. ch. 111, which mandates the Department of Public Health to investigate abuse, neglect, or mistreatment in such facilities.  Mandated reporters pursuant to Chapter 19A are also required to report pursuant to Chapter 111.
2.6.6. Gay/Lesbian/Bisexual/Transgender  Issues (GLBT):  GLBT Battering and Rape

· The dynamics of GLBT  domestic and sexual abuse resemble the dynamics of heterosexual abuse.
Lesbian and gay batterers and heterosexual male batterers often use similar techniques of physical and psychological terror to control their mates, including rape, beatings, strangulation, public humiliation, economic and social battering, and forced isolation . . . [S]ame-sex partner abuse forces us to see domestic violence for what it really is:  not man vs. woman or strong vs. weak, but the exercise of illegitimate power and 

coercive control by one partner over the other.
S. Lundy, Abuse That Dare Not Speak Its Name:  Assisting Victims of Lesbian and Gay Domestic Violence in Massachusetts, 28 N.E.L. Rev. 273,  281, 311 (Winter, 1993).    
· GLBT abusers use homophobia/bi-phobia/transphobia  as a weapon.

The most significant difference between the behavior of same-sex and heterosexual (male) batterers is that same-sex batterers have an extra weapon in their arsenal of terror:  homophobia, or society’s fear and hatred of homosexuality.  Id. at 282.  

Sandra Lundy provides several examples to illustrate her point.  

· The batterer may threaten to disclose the victim’s GLBT status (“outing”) to the victim’s family, friends, employer, or co-workers.

· The batterer may exploit the “myth of mutual battering”  (the misconception that any violence between two men or two women is reciprocal fighting) and file a complaint against the victim.

· The batterer may convince the victim that authorities and service providers will not help because of the victim’s sexual orientation.  Id. at 283-84.

· Victims of GLBT abuse and rape face additional harm and have less support. 

· “[The] isolation of gay people from the larger community may increase the victim’s emotional dependence on the batterer, making separation more difficult.” Id. at 285, citing Claire M. Renzetti, Violent Betrayal:  Partner Abuse in Lesbian Relationships (1992).
· There are few support services which cater to the needs of GLBT victims.  Id. at 300. 

· It may be harder for same-sex victims to turn to family or friends for support.  Id. at 285.

· Many GLBT victims either experience hostile reactions from authorities, or fear they will experience hostile reactions from authorities if they report the abuse.  Id. at 294-295.

· Lesbian batterers may be able to access the domestic violence program and/or shelter where the victim seeks help.

· Effective advocacy for GLBT  victims requires extra effort.

1. Address and discard homophobia/bi-phobia/transphobia and the tendency to stereotype.  Avoid demeaning, stereotypical comments, responses and expectations when interviewing GLBT victims.  (i.e. “You’re a man.  What did you do to defend yourself?”)

2. Use experts in court to explain GLBT abuse dynamics, and to overcome the possibility of the judge’s and/or jury’s homophobia/bi-phobia/transphobia.
3. Take the time to fully investigate the facts in cases involving mutual claims of abuse, or disputed consensual sexual acts.

4. Don’t make presumptions and assumptions.

Don’t assume a victim is heterosexual.

Don’t assume someone’s gender identity.

Don’t presume a gay or lesbian follows either “butch” or “femme” roles.

Don’t presume the smaller of two same-sex victims is necessarily the victim.

5. Demonstrate extra patience in building a trusting relationship with the victim.  Many victims do not come forward and “out” themselves to you right away.  The victim may not reveal the nature of the underlying relationship (i.e. refer to the abuser only as a roommate) until she or he is ready to trust you.

6. Avoid implying that a GLBT abuse victim is responsible for the abuse because he or she “elected” to be a GLBT. 

7. Avoid linking GLBT violence to sado-masochistic, consensual, sexual behavior.   In S & M relationships, whether heterosexual or homosexual, there are agreements or understandings about the behavior involved and participants’ consent.  In abusive relationships there is no such understanding or consent: 

Domestic violence is abuse, manipulation and control that is unwanted by the victim.  Like the victims of other crimes  ... victims of domestic violence do not enjoy the violence they experience.  Domestic violence cannot ever be dismissed as chosen sexual behavior.  They have no similarity whatsoever.

Myths about Lesbian and Gay Domestic Violence,  Fenway Community Health Center, Victim Recovery Program, Boston, MA (1992).

8. Give as much information about the court process to the victim before the victim participates in court.  It is especially important to predict the proceedings:  how crowded it will be, who is allowed to be present, what kinds of comments or behaviors you have seen in other similar cases, etc.

2.6.7. Immigrant Victims and/or Abusers and U Visas for Victims
· Undocumented victims of rape or abuse face greater obstacles to escaping the violence.

· In addition to overcoming language and cultural barriers and distrust of government, (see supra section 2.6.3, Cross Cultural Issues), immigrant victims must overcome fears of deportation before seeking help. Batterers often use the threat of deportation as a tool to hold an undocumented victim in a violent relationship, and prevent her from reporting the abuse to the authorities.

· Perpetrators of sexual assaults may target immigrant victims specifically because “they think they can get away with it.” They threaten victims that they will inform the U.S. Citizenship and Immigration Services (USCIS) (formerly I.N.S) of their whereabouts if authorities are informed about the assault.  Immigration status is also a factor that exacerbates the level of violence in abusive relationships.  
· Victim’s may fear a court case will cause the abuser’s deportation.

· Immigrant victims may be more isolated from support.

· Immigrant victims may fear rejection from their community if they participate in a prosecution.

· Prior to 1995, an immigrant victim married to a U.S. Citizen or Lawful Permanent Resident was dependent on her husband to file for her permanent residency status.

In a typical spousal/family based immigration process, a U.S. Citizen or Lawful Permanent Resident spouse would file a petition, or sponsor, their immigrant spouse for permanent residency. After the couple establishes their intent to establish a life together to immigration authorities, (i.e. that they have a valid relationship not solely for immigration purposes), and the immigrant spouse’s eligibility for immigration status, she may be granted permanent resident status. 

When placed in the context of a violent relationship, however, the total control that a U.S. Citizen or Lawful Permanent Resident (LPR) spouse has over this immigration process makes the spouse-based immigration process ripe for abuse. In light of the dynamics of domestic violence, a U.S. Citizen or LPR spouse’s total control over whether and when to initiate or stop the immigration process creates yet another tool to perpetuate a cycle of abusive power and control.

CONDITIONAL RESIDENCE:
Additionally, in 1986, Congress implemented additional provisions to discourage marriage fraud by developing “conditional residence” status. This two-year temporary form of permanent residence is granted to immigrant spouses of U.S. Citizens whose marriages are less than two years old even after an initial approval of their application for permanent residence. 

At then end of the two-year “conditional” period,  the couple is required to provide additional information to immigration authorities establishing the validity of their marriage. If immigration finds the couple to have adequately established the validity of their marriage, immigration authorities will “remove the conditions” on the immigrant spouse’s permanent residency making her a Lawful Permanent Resident (LPR).

While this 1986 law was designed to discourage marriage fraud, it resulted in placing battered immigrant women under even greater control of their abusive husbands.   In 1990 Congress partially remedied this by adding a “battered spouse waiver” to the second filing requirement: battered women could file the second filing on their own after establishing that the couple did indeed initially marry for legitimate purposes.  

Unfortunately, until the Violence Against Women Act of 1994, there was no relief for battered immigrants whose spouses never sponsored them in the first place. For these spouses, an abuser’s constant threats of deportation and other immigration-related intimidation kept them locked in abusive marriages

· The Violence Against Women Act of 1994, 1996, and 2000 (VAWA) establish three new protections for immigrant victim spouses and their children.

(1)  Affirmative Filing for Green Card:  Self-Petitions Allowed

Spouses of Lawful Permanent Residents (LPRs) or U.S. citizens can apply for a “green card” on their own, without the sponsorship of the. U.S. spouse, if they 

a) Establish that they entered into the marriage with the U.S. Citizen/LPR in “good faith” (That is, with an intent to establish a life together and not solely for immigration purposes);
b) Were battered or subjected to extreme mental cruelty while living with their spouse in the U.S.;
c)   Are determined to have a “good moral character;”  and

d)   Are applying prior to divorce or within two years of divorcing  

        the abusive spouse.
Note: Battered children of abusive U.S. Citizens or LPRs may also self-petition until age 25.  Parents of abusive U.S. Citizens or LPR adults may also self-petition. Self-petitioners may add their own children to their applications. 

(2)  Defense to Deportation Added
Spouses of permanent resident aliens or U.S. citizens who are facing deportation by the INS can apply for a waiver of deportation, which results in a green card, if  

a) they have lived in the U.S. for 3 years;
b) they were subjected to battering or extreme cruelty by their U.S. spouse;
c) they are determined to have “good moral character”; and 

d) leaving the U.S. would cause them extreme hardship. 

Battered children can also have their deportation cancelled in this way.  The alien parent of a battered child can apply for herself as well as her child.

(3)  Evidentiary Standard Broadened
To accommodate the realities that many battered immigrants either did not document their abuse through medical records or police reports or do not have access to such information given their flight from abuse, VAWA’s evidentiary standard established battering or extreme cruelty as  “any credible evidence.” 
U Visas for Victims of Crime

In October 2000, Congress passed the Victims of Trafficking and Violence Protection Act (the Act).  As part of this Act, Congress sought to strengthen the ability of law enforcement agencies to detect, investigate and prosecute crimes against immigrants.  In order to do this, Congress recognized that victim cooperation and assistance is often the key to effective detection, investigation and prosecution of crimes.  Where the victims are immigrants, their immigration status in the United States can directly affect their ability or willingness to cooperate and assist in these efforts.  Thus, Congress provided a specific avenue for immigrant crime victims to obtain lawful immigration status.  Congress did this by amending certain sections of the Immigration and Nationality Act (INA) to create the “U Visa”.

The U Visa & Victims of Domestic Violence

 SEQ CHAPTER \h \r 1Up until October 2000, the only immigration laws to assist immigrant victims of domestic violence were limited to helping those battered immigrants who were married to legal permanent residents or US Citizens. The fears and concerns of battered immigrants who were either unmarried to their abusers, in same-sex relationships, or being abused by a spouse who was not a citizen or permanent resident of the US were not addressed. These victims had no protection whatsoever from the threats of deportation made by their abusers if they attempted to leave the home, contacted the police, or cooperated with law enforcement. 

The U Visa addresses the needs of such victims by expanding the categories of battered immigrants who may now be protected by immigration law. Immigrant victims of crimes including domestic violence, sexual assault, kidnapping and numerous other crimes may now be able to benefit from the U Visa.

To qualify for a U Visa, an applicant must show that:
a)  
She was a victim of one of the following crimes: domestic violence; sexual assault; abusive sexual contact; prostitution; sexual exploitation; female genital mutilation; hostage; peonage; involuntary servitude; slave trade; kidnapping; abduction; unlawful criminal restraint; false imprisonment; blackmail; extortion; manslaughter; murder; felonious assault; witness tampering; obstruction of justice; perjury; or attempt, conspiracy or solicitation to commit any of these crimes;

b)
She has been helpful, is being helpful, or is likely to be helpful in the investigation or prosecution of said crime; and

c) 
She has suffered substantial mental or physical harm related to the crime.

The Law Enforcement Agency Certification (See Attached Form)

As part of her application for U Visa Relief, an applicant must submit certification from a federal, state or local qualifying official. The certification must affirm that the immigrant victim “has been helpful, is being helpful, or is likely to be helpful” in the investigation OR prosecution of specific criminal activity. 

A Note on the “Helpfulness” Requirement:  In  an October 8, 2003 memorandum issued by the U.S. Citizenship and Immigration Services (formerly INS), the helpfulness requirement for  U Visa was clarified. This memorandum states that the Victims of Trafficking Protection Act, the law which created the U Visa,  “does not require the U nonimmigrant status applicant to assist in both the investigation and prosecution of the criminal activity; the assistance offered by the possible U nonimmigrant status applicant may be in either the investigation or the prosecution, or both.”

Who can Complete this form?

· Police Officers

· District Attorneys 

· Department of Social Services Investigators (in Massachusetts)

· Judges

· USCIS/INS Agents

Police Officers may complete such a certification for a victim who has participated in the investigation of a crime by, for example, providing a description of the crime to a reporting officer.  

· There is no requirement that a crime be currently under investigation. 

Prosecutors may complete such a certification during or at the culmination of a criminal case regardless of the ultimate disposition. 

· The U Visa was designed to encourage immigrant victims to report crimes and/or participate in criminal prosecutions of such crimes. 

· A successful conviction is not a requirement for a U Visa Certification. 

If the U.S. Citizenship and Immigration Services (USCIS) approves the U Visa application, the individual will be deemed a “lawful temporary resident” of the United States for a period of up to three years.  This means that s/he will be permitted to  live and work legally in the United States for the duration of the U Visa.  At the end of three years, an immigrant in U visa status is eligible to apply to become a lawful permanent resident (Green card Holder). 

For further information and resources contact:

Greater Boston Legal Services

Immigration Unit

197 Friend Street

Boston, MA  02114

617-603-1808

MataHari Eye of the Day

Trafficking Victims Outreach and Services

www.mataharieyeoftheday.org
U VISA CERTIFICATION FORM

I, ____________________________________,hereby affirm the following:


(NAME)

1. I am a:   (check one)

____
 Federal official
____ 
State official     ____ 
Local official 

(municipal, district, county)  

_____
 DHS officer* (see 2B below)

     Specifically, I am a:   (check one) 

____
Law Enforcement Officer

____
Prosecutor;

____
Judge



____
Other Investigating Authority.



______________________________________________



(JOB TITLE)



_______________________________________________________



(NAME OF EMPLOYER)



_______________________________________________________



(STREET ADDRESS/LOCATION)




_______________________________________________________



(CITY, STATE & ZIP CODE)



_______________________________________________________



(TELEPHONE)

2A.    I am responsible or the agency for which I work is responsible for investigating (or overseeing the investigation of) criminal activity involving or similar to violations of (some or all of) the following types of offenses under Federal, State or local criminal laws: rape; torture; trafficking; incest; domestic violence; sexual assault; abusive sexual contact; prostitution; sexual exploitation; female genital mutilation; being held hostage; peonage; involuntary servitude; slave trade; kidnapping; abduction; unlawful criminal restraint; false imprisonment; blackmail; extortion; manslaughter; murder; felonious assault; witness tampering; obstruction of justice; perjury; or attempt, conspiracy or solicitation to commit any of these crimes OR

*2B.  I am an DHS officer with information not limited to immigration violations related to criminal activity described above or similar criminal activity.

3.  The criminal activity at issue in this case may involve (but is not limited to) possible violations of the following criminal laws: 

(PROVIDE STATUTE OR CODE CITATION(S) AND OFFENSE NAME(S))

________________________________________________________________________

________________________________________________________________________

and based on my expertise and understanding of these laws, I have determined that these laws fall within the list of offenses set forth in Question #2 or is similar activity violating Federal, State or local criminal law.

4.  It is suspected that this criminal activity occurred on or about: 

(SPECIFY AS MUCH AS POSSIBLE DATE(S) AND LOCATION(S) OF CRIMINAL ACTIVITY)

________________________________________________________________________

5.    I affirm that ____________________________________: (CHECK ALL THAT APPLY)



    (NAME OF U VISA APPLICANT)**




____
has provided;




____
is providing; 




____
is likely to be provide
information in an/the investigation and/or prosecution of this criminal activity.  

6.  I affirm that __________________________________ possesses relevant information 



(NAME OF U VISA APPLICANT)**

relating to this criminal activity.  This information includes (but is not limited to) the following:  (PROVIDE BRIEF DESCRIPTION OF INFORMATION)

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

** If the U visa applicant is under the age of 16, she or he may meet this requirement if a parent, guardian or "next friend" meets the requirement. Please note here if one of these individuals met this requirement for a child under 16.
7.  I affirm that this criminal activity occurred:  (CHECK ALL THAT APPLY)

____  
in the United States (including Indian country and military installations);

____
in territories and possessions of the United States; OR

____
outside the United States, but violated United States’ laws.

______________________________


________________________

SIGNATURE






DATE

2.6.8. Incest 

Although the scope of this manual does not include child sexual assaults, the topic of incest is included because your cases may include adult survivors of childhood incest: victims dealing with childhood sexual assaults as adults.  You may also be assigned a sexual assault case with an incest victim who is not a minor.

· Address the incest victim’s needs for professional assistance. 

Incest survivors face recovery issues of enormous depth and complexity, and these issues may be further compounded by participation in the criminal process.  For example, as part of the healing process, therapists encourage incest victims to empower themselves by taking control over events in their lives because as victims they were helpless in the hands of abusive authority figures.  Yet although they are participating in the prosecution, they have little or no control over the nature and progress of “their” case.

Be sensitive to the limits of your training and advocacy abilities.  Together with the advocate, ensure appropriate referrals for professional therapists are provided.  (However, exact caution in any contact with the victim’s therapist in light of possible challenges to privilege issues.  See infra section 5.4, Access to Privileged Records and Communications.)

· Incest, like other forms of sexual violence, is about the abuse of power and control.   

“Incest is a tragedy of enormous proportions, with repercussions that are often far reaching. ... Incest, like other forms of sexual violence, is about control and occurs within a cultural context.  Perpetrators use their power as adults (or older children) to control children who are dependent on them.”  Supporting Sexual Assault Survivors:  A Journey to Justice, Health and Healing, Massachusetts Dept. of Public Health, Bureau of Family and Community Health, 10-1 (1997).

· Incest survivors often develop coping patterns, which may complicate your communications and your relationship with the victim.

The chief coping patterns and healing issues associated with incest are: difficulty with trust, isolation, playing a protector role (keeping it secret so as to not disrupt or destroy the family), perfectionism, over-achievement, compulsiveness, inability to rest, difficulty accepting pleasure in life, power issues (i.e. fear of others who have power), shame, depression, suicidal inclinations, family conflicts, and dissociation (separating awareness from an experience). Id.

Children who are sexually abused by a family member rely on creating coping mechanisms in order to survive; as adults, these coping patterns get in the way of having a full and healthy life. ... Adult incest survivors who did not benefit from adequate (or any) help when the abuse occurred often develop certain patterns of behavior, thoughts, and emotions as ways of coping. ... Most patterns have corresponding polar opposites.  For example, trust patterns may be played out as not trusting anyone at all, or as trusting too easily.  Incest survivors may exhibit characteristics of one pole or another, or may go back and forth.  Not all survivors struggle with every possible pattern or experience the coping mechanisms with the same intensity.

Id.
2.6.9. Marital Rape/ Partner Rape

· Many wives are unaware that sexual activity forced by their husbands constitutes rape.

Due to the cultural and legal history of rape (see supra section 1.1.1,  History of Rape Law), rape within marriage is underreported.   “Women who are raped by their husbands are more likely to blame themselves and remain silent about the rape than women who are raped by strangers.”  
Richard Belles and Murray A. Strauss, Intimate Violence (New York, 1988).
· Rape by a partner or spouse is often an attempt to dominate or control the victim, similar to  -- or an extension of -- the dynamics of battering.
Marital rapists commonly hold that a “man’s home is his castle”:

The typical marital rapist is a man who still believes that husbands are supposed to ‘rule’ their wives.  This extends, he feels, to sexual matters:  when he wants her, she should be glad, or at least willing; if she isn’t, he has the right to force her.  But in forcing her he gains far more than a few minutes of sexual pleasure.  He humbles her and reasserts, in the most emotionally powerful way possible, that he is the ruler and she is the subject.
Morton Hunt, Legal Rape, Family Circle, January 8, 1979, at. 38.
· The victim of partner rape requires heightened sensitivity on your part.  Understand the dilemma for the victim in deciding whether or not to stay in the relationship.  Thoroughly discuss safety concerns and safety planning.

As with victims of battering, victims of sexual assault within a relationship often have conflicting feelings.  The victim may hate the violence, but still love or care for the perpetrator.  The victim may fear leaving more than she fears the level of violence involved in staying.  The victim may be dissuaded from reporting or cooperating because she is economically dependent upon the rapist.  The victim may not want to do anything to threaten the marriage or relationship because she wants her children to have a father.  The victim may not want to discuss “private” sexual matters in the public context of an investigation or prosecution.  

Acknowledge her feelings and concerns, provide the best possible support services and referrals, and discuss the benefits of intervention and accountability.  Create a specific safety plan tailored to the victim’s situation.  (See infra section 2.7:  Safety Planning).  

2.6.10. Religion and Faith Issues for Victims   

· Religion and faith can be both a resource and a barrier for domestic violence victims. For example, although the victim’s faith may impose traditional gender roles, it may also tell the victim that no one deserves abuse. If you feel that faith is an issue, ask about it.  Victims may have several ways of understanding the abuse based on their faith. Expect victims to feel confused and perhaps conflicted about their faith. Encourage the ways in which faith is acting as a resource.  
· Religious beliefs and foundational values may influence understandings of gender roles within a marriage or relationship, who “governs” the household and by what means, and many other things that determine a victim’s understanding of the situation.

· In turn, these underlying beliefs and values will determine a victim’s ability and willingness to understand domestic violence as a crime, to prosecute the crime, and to interact with the criminal justice system.  
· Respect for a victim’s religious beliefs is fundamental to any interaction. Do not confront, demean, minimize, or dismiss anyone’s religious beliefs.   
· Many victims lose many things as they try to attain safety.  In addition to the loss of a primary relationship, they may have to give up their housing, their job, their children’s schools, and/or contact with friends and family.  Recognize that faith can be a tremendous source of comfort, courage, and strength as victims seek safety and go through the prosecutorial process.

· Faith-based or religious concerns are different for various faiths, and may differ from victim to victim even within a particular faith or denomination.  Do not make assumptions.  Christian women may struggle with divorce, male headship, forgiveness, or suffering.  Jewish victims may feel that the Jewish edict to establish “peace in the home,” is their sole responsibility.  Muslim victims may feel that leaving home will bring shame and dishonor on the family.  If you feel that it is an issue, ask about the victim’s faith and his or her understandings of the abuse.

· If you know of a clergy or lay leader in the community who shares the victim’s faith and who has received domestic violence training, offer to refer the victim (with the clergy or lay leader’s permission). 

· Victims from minority religious communities may feel that their cultural or religious community is persecuted within the wider social structure, and that admitting to domestic violence will heap more abuse on their community.  A reminder that all communities experience domestic violence may allay their fears that their community will be stigmatized if they disclose or prosecute the crime.  Ongoing work to build relationships within the community will also improve access to the criminal justice system.

· Victims from minority religious communities may also feel that the abuser will be treated harshly by the criminal justice system because of his or her faith, race, or immigration status.  Clear information about what may or may not happen at every step of the way will help the victim to make choices and understand the process.

· For those victims who believe, as a tenet of their faith, that marriage vows are sacred and divorce is unacceptable, emphasize that your most important priority is to help keep victims and their children safe, not to break up marriages.  Also, note that it is the abuser’s violence, not the victim’s need for safety, that breaks the relationship or marital covenant. 

· Religious leaders often minimize domestic abuse.  Let leaders and victims know that domestic violence must be taken seriously because it can be fatal, and without professional domestic violence intervention it will become more frequent and more severe over time. 
· Religious communities do not often talk about domestic violence.  Let the victim know that she is not alone, and that abuse happens in all faith communities.
· Become familiar with the most commonly cited scripture and concepts behind the use of religious tenets to justify domestic violence and sexual assault.  If you can offer respectful interpretations, you may be able to keep a dialogue going and help a victim understand that her fundamental right and need for physical safety may not be incompatible with her faith.  Marie Fortune suggests ways to discuss religious issues with victims in her article “A Commentary on Religious Issues in Family Violence,” excerpted here:

Religious concerns can become roadblocks or resources for those dealing with experiences of family violence because these concerns are central to many people’s lives.  The outcome depends on how they are handled. …

The misinterpretation and misuse of the Jewish and Christian traditions have often had a detrimental effect ... [m]isinterpretation of the traditions can contribute substantially to the guilt, self-blame, and suffering that victims experience and to the rationalizations often used by those who abuse.  “But the bible says ...” is frequently used to explain, excuse, or justify abuse ... A careful study of both Jewish and Christian scriptures makes it very clear that it is not possible to use scripture to justify abuse of persons in the family. ...
Sometimes people try to explain suffering by saying that it is “God’s will” or “part of God’s plan for my life” or “God’s way of teaching me a lesson.”  These explanations assume God to be stern, harsh, and even cruel and arbitrary.  This image of God runs counter to a biblical image of a kind, merciful, and loving God.  The God of this biblical teaching does not single out anyone to suffer for the sake of suffering, because suffering is not pleasing to God. ...

Maimonides teaches us .. that no wife is expected to submit to sexual activity with a husband she fears or hates.  The arena of sexual sharing for Jewish couples is one of mutual responsibility and choice. ...

Christian teaching about the model of the marriage relationship has traditionally focused heavily on Paul’s letters to the Ephesians, Corinthians, and Colossians ... interpreted to mean the wife and children must obey (the husband) without question. ... A closer look at the actual scriptural references reveals a different picture.  For example:  “Be subject to one another out of reverence for Christ.” (Ephesians 5:21, emphasis added) ...clearly indicates that all Christians– -- husbands and wives– -- are to be mutually subject to one another. ...
The model suggested here (“Just as the church is subject to Christ, so also wives ought to be, in everything, to their husbands.”  Ephesians 5:23-24) of husband-wife relationship is based on the Christ-church relationship ... Jesus’ relationship to his followers was not one of dominance or authoritarianism, but rather one of servanthood ... Therefore, a good husband will not dominate or control his wife but will serve and care for her, according to Ephesians. ... 

In the same way husbands should love their wives as they do their own bodies.  He who loves his wife loves himself.  For no one ever hates his own body, but he nourishes and tenderly cares for it, just as Christ does for the church.  Ephesians 5:28-29.  This instruction to husbands is very clear and concrete.  A husband is to nourish and cherish his own body and that of his wife.  Physical battering that occurs between spouses is probably the most blatant violation of this teaching and a clear reflection of the self-hatred in the one who is abusive. 
Marie Fortune, A Commentary on Religious Issues in Family Violence, reprinted from Violence in the Family:  A Workshop Curriculum for Clergy and Other Helpers, Cleveland:  Pilgrim Press (1991) (emphasis added).
· Offer to provide training or resource materials.  Find out now who the clergy and lay leaders are in your community who support victims and their families. Work with Safe Havens (see below) and with supportive clergy and lay leaders to build networks among their peers. 

Here are some helpful resources:  

· Safe Havens Interfaith Partnership Against Domestic Violence, 101 Arch Street, 11th Floor, Boston, MA 02110, 617-654-1820, info@interfaithpartners.org.  

· FaithTrust Institute, 2400 N. 45th Street, Suite 10, Seattle, WA 98103, 206-634-1903, www.faithtrustinstitute.org.  

· Jewish Women International, 2000 M Street, NW, Suite 720, Washington, DC 20036, 202-857-1300, www.jewish women.org. 

· FAITH, Foundation for Appropriate and Immediate Temporary Help, 500 Grove Street, Suite 210, Herndon, VA 20172, 571-323-2198, www.faithus.org.  

Here are some faith and domestic violence literary resources:
· What Islam Says about Domestic Violence: A Guide for Helping Muslim Families, available from FAITH (see above), 571-323-2198.  

· Keeping the Faith: Guidance for Christian Women Facing Abuse, Marie Fortune, available from FaithTrust Institute (see above), 206-634-1903.

· JWI’s Needs Assessment: A Portrait of Domestic Abuse in the Jewish Community, available from Jewish Women International (see above), 202-857-1300. 
2.6.11.   Teenage/Youth  Victims  

· Violence is widespread in juvenile dating relationships.

A study of ten months of restraining order records in Massachusetts’ Registry of Civil Restraining Orders revealed a “disconcerting” and “considerable number of young teen dating violence cases” which “likely represent the tip of the iceberg”.   S.L.Adams, N.E. Isaac, D. Cochran & M. E. Brown, Dating Violence Among Adolescent Batterers:  A Profile of Restraining Order Defendants in Massachusetts, Forum, Vol. 3, No. 2, June 1996, at 1,  excerpted from Domestic Violence Report, Civic Research Institute Inc., Kingston N.J. Vol. 2 Dec/Jan 1996.  A high proportion of the young teen defendants already had prior delinquent and criminal records.  Id.  The high recidivism rates and the substantial number of teen dating cases where the defendant and plaintiff already had children together also alarmed the authors.  Id.

· Violence in teen dating relationships has unique aspects.

· Due to a lack of experience, as well as conflicting messages from our culture regarding sex-roles and sexual mores, teenagers and adolescents may feel even more confused than adults in trying to distinguish appropriate and inappropriate behavior within intimate relationships.  

· While teens often learn by “comparing notes” with friends, a victim who is being abused is less likely to discuss and compare her experiences with others, furthering her isolation.

· The victim is often unable to avoid the abuser because both attend the same school, increasing her fear and her sense of entrapment.

· Many teenagers, who, by developmental definition, are struggling for independence, resist seeking help from parents and authority figures.

· Teens may be modeling behavior they see in adult relationships at home and not recognize that this behavior is wrong.

· Teens often rely on their peers to police their abusers, instead of appealing to adult authority.  Friends or siblings of a victim may beat up the abuser in retaliation. The dynamic of teens policing themselves does little to change the abuser’s behavior, and reinforces for all parties involved the concept of violence as acceptable social behavior.

· Given the dynamic of teens policing themselves, you may see teen domestic violence cases coming into the office as juvenile assaults, absent any focus on the underlying domestic violence -- such as when the new boyfriend beats up the old boyfriend, who was abusive to the girlfriend.  Thus, often you must assess, explore and address background issues to unearth teen domestic violence.

· In early adolescence, the power differential between boys and girls may not be as strong as when they are older (14+), when physical and social power imbalances become more pronounced.   Therefore, as in same sex cases, you need to be particularly astute in assessing not just who hit whom, but who is in control.

· You can help the teen victim learn to distinguish inappropriate behavior, and help him or her to acknowledge her self-worth.  (But be careful not to act too authoritarian or he/she may shut you out.)
Talk about jealousy and possessiveness, as distinguished from love.  Point out the differences between possessive control and love.  Help the victim recognize and discard excuses for abuse: 

· abuse is not being ‘out of control’, it is purposeful behavior used to exert control 

· alcohol doesn’t cause violence 

· the victim’s words and actions do not justify violence.

· You can provide valuable assistance to prevention efforts. (In all your spare time.)
· Curricula for teaching teenagers that violence is unacceptable in relationships, such as the “Dating Violence Intervention Project” (Through “Emerge,” in Cambridge, 617- 547-9879), list early warning signs for victims and perpetrators.  Help schools in the community you serve look into acquiring this or other similar curricula.

· “Impact Model Mugging of Boston” is a violence prevention program which teaches both skills for living safely and skills for avoiding becoming a violent offender. Participants attend classes, seminars, or retreats -- usually through a school system which has hired the program.  (Lynn Auerbach, Director; 617- 232-7900.)

· Help teens learn about the dynamics of abusive relationships by speaking at assemblies or group meetings at schools, churches, or community associations.

· Help teens learn about the dynamics of abusive relationships by referring families and/or teens to performances of the Yellow Dress or Remote Control by Deana’s Fund, a teen dating violence prevention organization.  These plays can be powerful and provoke excellent discussion about this topic.  Visit www.deanasfund.org for more information.  

· The AG’s office also has a pamphlet on Teen Dating Violence that you may request.  

· You can provide valuable assistance to the teen victim’s parents.

· You can help educate a teen victim’s parents about domestic violence.  For example, you may have a case in which the parents are anxious to immediately file charges against their child’s abuser or assailant, but the child is not ready to take action.  You may choose to discuss with the parents the fact that it can be unsafe for a victim to be forced to take actions she is not ready to take.

· You may be able to break an impasse.  Where parents have been informed by a source other than their own child that the child is being abused, and the teen has not disclosed the violence to the parents, discuss with the parents the possibility of speaking alone with the teen.

· You can help schools and parents develop school safety plans and restraining orders.
· Special rules and procedures help protect student victims in school, including individualized safety plans to change student schedules and minimize contact between a victim and his/her abuser, and “school restraining orders” to put an abuser on notice of limits being imposed on his schedule and behavior.  Help develop these rules and procedures by meeting with school officials in the community you serve.  Suggest the staff participate in a training session on teen domestic violence.  Suggest an agenda for the school to follow in cases involving teen abuse, e.g.: 

(1)  Meet separately with the victim, the victim’s parents, the abuser, the abuser’s parents.

(2)  Review the students’ schedules (school arrival times, times at lockers, times in the hall, joint classes, lunch time, departure time); make changes to minimize contact; provide both students with copies of the updated schedules.  
(3)  Draw up a safety plan for the victim, including the new schedule, a list of staff who are aware of the problem and to whom the victim may turn, and strategies discussed with the victim to solve particular issues or problems.

(4)  Let the victim know his/her rights as a victim of a crime and explain how the DA’s Office and Victim-Witness Advocates can help him/her if they become involved in a criminal case.  Brochures and trainings about the Victim Bill of Rights are available by contacting MOVA.  
2.7. SAFETY PLANNING

2.7.1.  Introduction
Risk assessment and safety planning are the processes advocates utilize with victims of domestic violence in an attempt to reduce their risk of harm.  It is an ongoing and ever evolving process as time and circumstances change for the victim. 

When approaching this task, it is important to remember that the victim is the best judge of their own circumstance and must be respected as such. Being in a relationship with an abusive partner requires substantial skills and resources.  Every victim of domestic violence has already been doing risk assessment and safety planning actively and instinctively, though they may not call it such. 

Advocates and prosecutors faced with the information a victim presents must identify risks, check for miscommunications or misunderstandings and help to brainstorm options for safety and risk reduction. Risk assessment and safety planning provide a method of identifying problems, options and resources, evaluating those options and for committing to a plan of action. This process requires a delicate balance of adding to and enhancing the information a victim has presented, without replacing his/her judgment with that of the advocate. Though information garnered during this process may be limited due to time or other restrictions, it is your job to work with what is given and provide resources for the victim to continue the process after they have left the office.

A few key things to remember:

· Domestic violence is caused by the batterer’s behavior. Creating safety plans can be helpful, but it is not the victim’s responsibility to stop the violence.

· You cannot predict batterer behavior.

· You cannot guarantee safety.

· There is no “one-size-fits-all” solution. Every risk assessment and safety plan will be unique.

· While the victim’s priorities may not be the same as yours, it is the victim’s priorities that must be addressed first and foremost. 

2.7.2. Risk Assessment
The best predictor of future violent behavior is past violence. Risk Assessment is the process of identifying and examining an abuser’s past behavior in an attempt to understand their capacity for serious or lethal acts of violence. While there are a number of danger assessment tools available, the elements of risk assessment are essentially similar.  These elements were identified by examining cases where serious injury or death have resulted, and help to enable us to compare the elements to the particular case we’re working with. 
Basic Elements of Risk Assessment

The following items have been identified as basic elements of risk assessment. During conversations with victims, it is important to notice and ask about the following topics.  It is important for victims to identify and critically think about these behaviors and whether or not they pose significant risk in their current situations. During the discussions, each point requires not only a “yes” or “no” answer, but rather the details of the incidents, and the degrees that these factors are present.

· Threats

· Has the batterer ever threatened friends, family or co-workers of the victim?

· What was the content of the threats?

· Does the victim believe the threats?

· Are they detailed and specific? 

· Does the abuser have the means to carry it out?

· History of Violence

· Has the physical violence increased in frequency or intensity?

· Has the batterer used objects during assaults?

· Has the violence involved attempted strangulation?

· Has the victim ever had a head injury due to violence?

· Was there violence during pregnancy?

· Has there been sexual violence?

· Has there been violence towards children, other family members or pets?

· Weapons

· Does the batterer own or have access to weapons?

· Does the victim own or have access to weapons?

· Has the batterer’s violence ever involved the display, use or threat of using weapons?

· Stalking

· Does the batterer “check-up” on the victim? Listen to conversations, read mail?

· Does the batterer follow the victim to activities outside of the home to know where she is at all times?

· Does the batterer ask other people about the victim’s whereabouts?

· Other concerns

· Does the abuser drink or use drugs? How often and is there an identifiable pattern?

· Has the victim left before? If so, what was the batterer’s reaction?

This list is non-exhaustive. Victims may place more weight on some factors than others. There may be items not present on this list that the victim feels are most frightening for her.  It is important that these questions prompt dialogue and conversation about why some of these behaviors are considered substantial risks. Remembering past violence and batterer’s behaviors are difficult things to do. You should explain that victims experience normal reactions to abnormal events. It is important to be sensitive to this and be prepared to offer resources to the victim if they’re interested in further counseling to address the trauma they have experienced. 

2.7.3. Safety Planning
Similar to risk assessment, this process should provoke dialogue. Safety planning can be incorporated as a part of risk assessment, to brainstorm options that address each of the risks the victim faces.  When they talk about past violence, you should ask the victim what they did, how well it worked, etc.  This can help identify the resources the victim already has used, while suggesting other resources that may enhance the effectiveness of the safety plan.

Safety plans may be formal or informal; written or verbal. Writing a safety plan can be helpful, since the amount of information that gets exchanged can be overwhelming. A written copy of the plan may be useful to bring home and refer back to.  However, if a victim wants to keep a written copy, it is important to discuss the risks that could ensue if the batterer found it.

It is important to continue to repeat the fact that violence is not the responsibility of the victim and while they can take steps to try to keep themselves safe, even the most detailed plan is not a guarantee of safety.
Safety planning has to be individualized, but here are some common situations that victims may face and some specific points that could be addressed in each one:  (This is by no means an exhaustive list.)

Safety in the home with the abuser present

· Are there warning signs when violence will take place, such as coming home from a bar? If so, can you leave during those times? (i.e., you know he’ll be at the bar Friday night, so you make plans to stay with you sister?)
· Is there less violence when others are present? If so, do you have friends or family who can stay with you?

· During a violent incident, try to stay out of rooms where weapons or dangerous objects are present. Kitchens can be especially dangerous, where knives may be present. Try to also stay out of rooms where there may be only one exit, such as bathrooms.

Safety when preparing to leave

· Where can you go? Generate a list of options.
· How will you get there? Generate a list of options.


· Is there a place that you could store a duffel bag packed, so you can take it when you’re ready to go? In the closet, under the bed, in the car, at the office, at a neighbor’s, at a family member’s?

· Make copies of important documents for victim and children if applicable: Bank statements, SS ID cards, insurance papers, immigration papers, birth certificates, medical records, school papers, lease agreements, court orders (divorce, custody, child support, etc.)

· Pack spare set of keys; cash (bank accounts can be traced)

Safety planning when separated

· Change locks on all doors.

· Secure windows.

· Make sure outside lights work.  Get sensor lights.

· Brainstorm some ways to improve home security like getting a dog or putting a bell on a door.  Contact police to make some recommendations about home safety.

· If a trip to the previously shared residence must be made, police should accompany the victim so belongings can be gathered safely.

· When out in public, be aware of surroundings.

· Change travel routines.

· Talk to neighbors to ask them to pay attention if the abuser is near the home.

· Screen calls with an answering machine or caller ID, or request a new phone number or get an unlisted and unpublished phone number.

· Ask the local domestic violence program for an emergency cell phone.  Most programs have cell phones to loan to victims that are programmed to dial 911.

Safety planning when there is a protective order in place

· Make copies!!

· Give copies to everyone and everyplace that is covered on order (landlord, workplace, friends/families homes, children’s school/daycare/babysitters)

· Keep extra copy in car/bedroom/office at work/purse, etc. so that you will always have one accessible and available if needed.

· Tell your boss, neighbors, friends, family that an order is in place and ask them to call the police if they see him in prohibited areas

Safety planning for the courthouse

· Can an advocate accompany the victim to court? If not, is there a friend or family member who can?

· Arrive much earlier than the scheduled appointment.

· If the batterer knows your car, try to find another way to court (public transportation, a fried to drive, etc.)

· Advocates and/or prosecutors should know the courthouse layout and help victims learn where all of the entrances/exits are

· Can court security staff detain the abuser for 15 min to ½ hour, to allow victim to get a lead on leaving?

· Is there a separate waiting area or can the victim wait in VWA’s office?

Safety planning when children are involved

· Always tell children that the violence is not their fault.
· Tell children they should not intervene.
· There are options for age-appropriate safety plans, which children’s advocates can assist with, if they want to contact their local domestic violence program.

· Can the children go to a neighbor’s during violent incidents?

· Can you use a code word to tell them to go to the neighbors?

· Can they call 911?

· Should they stay in their bedroom with the door closed?

· If the victim and batterer are separated, is there visitation in place? A safety plan around drop off and pick ups is important to have.

· Tell the schools, daycares, etc. about the situation and the support that the children may need as well as any safety precautions they need to take.

· Help the children identify safe people to talk to (guidance counselor at school, therapist, family member, children’s advocate, etc.?)

Safety planning in the workplace

· Can you tell your supervisor or HR department? Many companies have domestic violence policies which may include provisions that could be useful.

· Screen phone calls: change your phone extension or have someone else answer your line.

· Tell security/front desk people what he looks like and what they should do if he comes.

· Can someone escort you to and from the parking lot? Or can you walk with co-workers to public transportation?

· Can you change your starting and ending hours at work?

Other considerations

· If the batterer is stalking the victim, further precautions may be needed. See Stalking Log in Section1.3.
· Creating safety plans and changing patterns in ones life in an attempt to reduce risk of violence is a very difficult thing to do. Be sure to discuss emotional health with victims and provide referrals to professionals who can confidentially help them process all that is occurring.

· Safety plans will need to be modified as time goes on and new situations present themselves. Provide them with the phone number for Safelink, the 24-hour statewide domestic violence hotline, for safety planning help any time or referrals to local programs that can offer further assistance (1-877-785-2020). 

**Safety plan information published by MOVA is included in the appendices, section 9.2.2. 
3. ASSESSMENT & INVESTIGATION

3.1. OVERALL STRATEGY

From the first moment you become involved in a case, apply three general principles, especially when investigating a case and assessing its strengths and weaknesses:

1.  Maintain an “Offender Focus.”
Traditionally, in both sexual assault and domestic violence cases, assessment and investigation efforts focused on the victim, treating her testimony as the primary evidence and putting little effort into providing corroborating evidence.  Work to maintain an “offender focus”:  prove the offender’s conduct; move the investigation beyond the victim’s testimony.
2. Prepare for the victim’s absence -- even if she is enthusiastically cooperating at the moment.  

Investigate domestic violence incidents with the assumption that the victim will be unable to participate in the prosecution.  Make your case as strong as possible by using your first, best opportunity to collect and corroborate all evidence.  (For example, immediately document all excited utterances.)  Swift, thorough, preventive investigative work will eliminate having to play catch up should the victim decide not to participate in a trial -- just as your jury is being impaneled.  

Similarly, with sexual assault cases, aggressively seek corroborative evidence.  Although it is impossible to go forward in most rape cases without the victim’s testimony, don’t sit back just because you have the victim’s statement.  Follow-up photos, witness statements, first complaint testimony, spontaneous utterances, and physical evidence will have a tremendous impact on the judge or jury. Knowing that the case is not exclusively based on “her testimony against his” may encourage a victim to continue in the court process.  While you must carefully evaluate whether to share with the victim the details of any evidence you possess in order not to influence her testimony, it is certainly permissible to tell her that evidence other than her statement exists.

3.   Investigate, assess, and present the “Big Picture.” 

You will gather more corroborative evidence if you look for more pieces of the puzzle -- the “Big Picture”.  Don’t just confine your queries to the physical struggle between the parties. Look for patterns of abusive conduct.  Look for past incidents.  Look for past 209As and get the related affidavits.  Look for and obtain past police reports.  Investigate the effects of violence on all persons around the couple: children, parents, neighbors, friends, employees.  The greater the effort you put into illustrating a complete picture of the dynamics of the abusive relationship, and into showing the far-reaching effects of the abuse, the better your chances of convincing a judge or jury that the contested criminal activity occurred.

3.2.   INITIAL REVIEW AND ACTION 

3.2.1. Urgent Tasks to be Done Immediately

     Perform these time sensitive tasks as soon as you join an investigation

          or receive a new case:

· PRESERVE

· Computer records and other electronic evidence (e-mail, chat room log-ons, voice mail, pagers, etc.):  send a preservation record ASAP; critical records may be expunged by the Internet Service Provider in a matter of hours.   

· 911 tapes

· Recorded lines (non-911 police, fire, ambulance, etc.)

· Answering machine tapes

· Security camera tapes (stores, banks, government buildings, etc.)

· Any other audio or video

· VERIFY

· All appropriate physical evidence has been seized; determine if follow up warrants/searches are required.

· Photos were taken of victim, scene, and defendant.

· Follow up photos of victims are scheduled (later photographs often reveal bruising more clearly).

· Rape kit was executed at the hospital (for sexual assault victims) and submitted to the crime laboratory.

· Excited utterances, declarations of physical and mental state, and potential first complaint testimony are recorded in police reports and/or witness statements. 

· REQUEST

· The court impound the victim’s present address, if it is unknown to the defendant.

· Certified copies of any and all protective orders.

· Copies of all photographs of the victim, suspect and scene.

· MEET

· The investigating and/or arresting officers.

· The victim.  It is often appropriate to have a brief preliminary interview and an in-depth follow-up interview.

3.2.2. Assess if Additional Police Work is Needed

You should review any and all police reports, and any other investigative or agency reports, as soon as possible in order to evaluate the nature of the case and to assess the investigative efforts to date. If the case is assigned to you before you have received any reports, call the arresting or investigating officer and discuss – in detail – what has been done.

You should learn whether or not the police officer did and/or recorded the following, and take steps to correct any omissions or oversights:

I.  VICTIM INFORMATION

· Described the victim’s location upon arrival.

· Administered first aid to the victim.

· Noted if first aid was sought.

· Noted the time she/he (police officer) was dispatched and arrived; what time the victim spoke.

· Recorded any spontaneous statements made by the victim.

· Described the victim’s emotional condition.

· Described the victim’s physical condition, including height and weight.

· Documented the victim’s injuries in detail: size, location on the body, coloration.

· Documented the particulars if medical treatment was sought.

· Noted the victim’s relationship with the suspect.

· Recorded any information about a history of abuse.

· Noted any restraining orders or other court orders.

· Gave the victim information about rights and services.

· Made note of any temporary address/phone number of victim (for safety reasons, police officer should not include this in the report).
II.  SUSPECT/DEFENDANT INFORMATION

· Described the suspect’s location upon arrival.

· Administered first aid to the suspect.

· Noted if first aid was sought.

· Recorded any spontaneous statements made by the suspect.

· Described the suspect’s emotional condition.

· Described the suspect’s physical condition, including height and weight.

· Described the suspect’s injuries in detail:  size, location on the body, coloration.

· Documented evidence of substance/chemical abuse by the suspect.

Following Miranda, if applicable,

· Asked the suspect if he or she wanted to make a statement, 

· Asked the suspect if he or she knew of restraining order and/or understood the order.

· Asked the suspect for a detailed description of the incident.

· Noted any history of abuse in any relationship.

· Fingerprinted.

· Checked _____LEAPS, _____WMS, _____BOP.

III. CHILDREN

· Interviewed each child alone (unless it is determined the interview should be conducted later, by a child interview specialist).

· Listed the names, ages, school and teacher for each child present.

· Noted whether children live in the home, whether or not they are present at the scene.

· Recorded any spontaneous statements made by the children.

· Described each child’s emotional state.

· Described each child’s injuries, if any.

· Took a photo of every child. 

IV.  WITNESSES

· Identified the reporting party.

· Interviewed the reporting party.

· Documented the names, date of births, addresses and phone numbers of all witnesses.

· Interviewed all witnesses, separately.

· Recorded the names and addresses of emergency personnel.

· Identified the hospital, treating physician(s), and treating nurse(s).

· Identified the desk officer / dispatcher.

· Recorded the “911” number and incident number.

V. EVIDENCE

· Photographed the crime scene.

· Took full body picture of the suspect.

· Took full body picture of the victim.

· Photographed the victim’s injuries.

· Photographed the suspect’s injuries.

· Seized all items used as weapons.

· Seized items thrown, broken, or used in the incident.

· Seized firearms for safekeeping.

· Requested medical records.

· Requested 911 tape.

A worksheet may be of use in keeping track of the assessment/investigation stage of your new cases.  Two versions follow here as protoypes:  

DOMESTIC VIOLENCE and/or SEXUAL ASSAULT CASE

PROSECUTION WORKSHEET
File or Case Name: 



Assistant District Attorney: 


Date:           

1.  ARRAIGNMENT:

G.L. c. 276 s. 58A Hearing Notice Filed?

Yes


No

N/A


Detained?





Yes


No




Conditions of Release?











Bail:




Personal Recog._______________Amount_______________     

Conditions?













Bail Warning Given?




Yes


No

N/A


Victim Present?




Yes


No




2.  PHOTOS:

Photographed by Police?

Victim

                


Yes


No

N/A


Suspect





Yes


No

N/A


Scene





Yes


No

N/A


Follow Up Photos of Victim Scheduled?
              Date:

              No

N/A

Completed?




Yes


No



Photos Requested?

                             
Date:



From:



3.  MEDICAL RECORDS:

 Was victim transported for medical care?

Yes


No





records of emergency personnel summonsed?
Yes


No





medical records summonsed?


Yes 


No





treating physician, nurses interviewed?

Yes


No





rape kit submitted to lab?



Yes


No

N/A


4. RECORDINGS and ELECTRONIC EVIDENCE:



911 tapes or recorded police line used?


Yes


No





preserved and requested?



Date:



From:



Answering Machines, E-Mail, Surveillance Cameras?
Yes


No





preserved and requested?



Date:



From:



5.  PHYSICAL EVIDENCE:



items thrown, broken, bloodied, or torn seized?

Yes


No

N/A


all firearms known of seized?



Yes


No




need for further search/search warrant?


Yes


No




6.  VICTIM INFORMATION
Address impounded?




Yes 


No




Special Safety Considerations: 
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CASE CHECKLIST 

Commonwealth v.  _______________________________

Docket/Indictment Number:  ________________________________

Victim:






Defense Attorney:

DOB:







Phone:

Address:







Address:

Phone:







Fax:

Charges and Statutes:

Summary of Facts:



Arresting Officers:

Investigating Officers:

Witnesses:
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EVIDENCE:

51A and B


911 Tape

Email

Booking Video

Certified 209A

Certified Convictions

Ambulance Records

Medical Records

Phone Records

Photos

Rape Kit

Videos

Other:

MOTIONS IN LIMINE:

Excited Utterances

First Complaint

Prior Bad Acts

Other

3.3.  INTERVIEW THE VICTIM

3.3.1. Establish a rapport   

Prior to meeting with a victim, review supra the issues addressed in the following sections, including the suggested responses to victim’s fears, questions and concerns:
Section 2.2, Your Relationship with the Victim.
Section 2.4, Addressing the Victim’s Reluctance to Prosecute.
Section 2.6, Factually Specific Victim Issues.
· In no uncertain terms, tell the domestic violence victim she is not responsible for the abuser’s violence.  Tell her the defendant must take responsibility for his anger, his substance abuse, and his criminal actions.  Explain that intervention is warranted, that he most likely cannot change on his own.

· In no uncertain terms, tell the sexual assault victim she is not responsible for the rapist’s violence.  Discuss her emotional reactions, and the reactions she is receiving and/or perceiving from others.  Discern the level of support she is receiving from friends and family.  

· Never assume a sexual assault or domestic violence victim knows you care just because you are listening to her account and working hard on the case.  Articulate your empathy.

· Be prepared for some of the more difficult aspects of interviewing sexual assault victims.  

Often sexual assault victims experience memory problems; this can be due to disruptions in memory caused by the trauma itself.  Amnesia, a lack of conscious memory, and hypernesia, a distinct memory of one or more aspects of the traumatic event, can both occur after any traumatic event.  

Alcohol or drug ingestion before or during the assault frequently impairs the memory of sexual assault victims.

Disclosure of the assault is very often delayed, due to the shame and isolation that are common responses among sexual assault victims.  It doesn’t mean the assault wasn’t terrible or traumatic.

As a defense, victims of domestic violence and of sexual assault may preface their description of the incident with minimizing statements such as “It wasn’t too bad, but ..” or “I don’t know if it was really rape, but …”  Minimization is a defense that assists victims to psychologically process the event.  Minimizing statements should not be misinterpreted.

3.3.2. Gather information 

The following lists are presented as condensed, grouped topics to be covered when interviewing victims, but are not intended to represent the actual questions you should ask.  Avoid proceeding through the topics as a checklist:  that would not encourage the victim to open up, might make her feel she is participating in an inquisition instead of an interview, and simply would not be polite.  Be sure all of these topics are covered, but ask open-ended questions, and follow up as needed without interrupting.
About the victim:
· height, weight, age, health, physical fitness, physical strength

· family, employment, education

· alcohol or substance abuse

About the suspect/defendant in general:

· height, weight, age, health, physical fitness, physical strength

· family, employment, education

· ownership of firearms;  where located

· ownership of other weapons;  where located

· fascination with weapons

· training in boxing, military, karate or other forms of fighting

· use of alcohol, prescription drugs, other drugs

About the past relationship between the victim and the suspect/defendant:

· how and when they met; the nature of the relationship

· specific threats of violence

· veiled threats of violence

· annoying telephone calls

· threatening telephone calls

· victim ever followed, pursued, spied on

· correspondence

· fits of rage, displays of anger, emotional outbursts; intimidating behavior (e.g. throwing things, looming over the victim; ripping phone from wall)

About the defendant’s criminal record and any past history of violence:
· any acts of violence against the victim

●
first incident of violence directed at the victim

●
most serious incident of violence directed at the victim

●
whether the acts were reported to police

●
whether the violence resulted in injuries

●
whether medical care was required for the injuries.  

· knowledge of his criminal record, including other states/countries

· previous protective/restraining orders, including other states/countries

· protective/restraining order in place  (number; issue date; service; expiration) 
 

· acts of violence, against any person (including other victims the suspect/defendant has abused); were the acts reported to police

· acts of violence (including acts purported to be discipline) against children

· acts of violence against pets or animals

· acts of vandalism or other destruction of property;  were the acts reported to police

About the incident:
in the weeks preceding the incident:

· any changes in the relationship (e.g. discussion of breaking up, romantic interest in other people --whether real or perceived, financial difficulties, stress from job or family or other sources, mood changes)

in the 24 hours preceding the incident:

· what the victim did 

(including what she ate and drank, who she saw, who she spoke to)

· full description of any contact with the defendant

· knowledge of what the defendant was doing (including whether he worked, what his mood appeared to be, any use of alcohol or drugs, any stress or conflict) 

· who else may have seen the defendant

during the incident(s): 

· full description of “the scene”

· what were you wearing

· what was he wearing

· time of day

· weather

· who was present

· what was on TV

· what each person was doing at the time

· detailed, specific descriptions of the assault, step by step, including

· which hands used

· open or closed fist

· number of blows

· where blows landed

· where victim was pushed or shoved

· what items were thrown, broken, overturned, or pushed

· anything the defendant said 

· defendant’s tone of voice

· all possible statements
· excited utterances by the victim and/or others at the scene

· declarations of physical or mental state by the victims

· admissions or partial admissions by the defendant

· “first” complaints by the victim

aftermath:
· how the assault ended

· who, if anyone, intervened, at any point

· who, if anyone, called police or ambulance

· description of injuries and pain; what done to alleviate or treat; medical care received; lasting effects;

· description of changes to the scene or to property  resulting from the assault

About pressures the victim faces:

· Has the assailant/abuser talked to the victim since the incident?  What did he say?

· Has any relative or friend of the assailant/abuser talked to the victim?  What has been said?

· Have any threats or pressures been put on the victim by anyone (especially her own family) regarding the prosecution?

· Is the victim facing issues of economic support?  

· Are there children in common?  Are there custody issues?  Are there probate proceedings?

· Is it a long term relationship?

· Are government agencies involved? (e.g. DSS, DYS, DMR, DMH)

3.3.3. Stress the Need for Candor and Clarity

Most sexual assault and domestic violence cases pivot on the credibility of main witnesses: the victim, and the defendant who refutes a lack of consent and denies force and abuse.  Given the importance of credibility in cases in which the jury will be forced to choose whom to believe, you must successfully convey the need for candor.

You must explain that you insist on complete candor not because you are skeptical of her account, but rather, because you need to ensure effective prosecution.  Falsehoods and inaccuracies about collateral issues such as smoking marijuana or drinking alcohol, extra-marital affairs, prior arrests, or breaking rules or curfews may have no direct bearing on the elements of the crime, but if exposed, can give a judge or jury enough reason to distrust her.   

Victims may leave out such things in their initial interview with you, because they are embarrassed or ashamed to speak about certain things, or because they want to retain at least some feeling of privacy and control.  You need to be alert and unearth any ambiguities or gaps.  You need to convince the victim to be fully candid with you, even if she has been less than fully candid with police or in prior interviews. 

3.3.4. View the Scene Together

If the victim agrees and will not be traumatized, it may be extremely beneficial to visit the scene of the crime and walk through it with her, verifying the sequence of events and the location of people and objects.   With or without the victim, it is imperative that you go to the scene prior to trial.

3.3.5. Inform the Victim About the Process and Assess her Safety

· Provide an overview of the criminal process and prepare the victim for the next event.

At your initial interview you will need to explain the parties, players, and processes involved in a criminal prosecution.  Prepare the victim for the possibility of a change of plea at a pretrial conference or motions date.  Discuss your options for a sentencing recommendation, and solicit her opinion.  Show her the Grand Jury room and explain the Grand Jury procedure.  You should meet again, closer to the trial date,  to focus on trial preparation.  

(See infra section 7.4, Preparing the Victim for Trial and section 9.7.2, Suggestions for Witnesses.)
· Explain that it is up to the victim to decide whether or not to speak with the defendant’s investigators or lawyers.

Never instruct or suggest that a witness not speak with defense counsel.  Such an instruction would violate article 12 of the Declaration of Rights.  Commonwealth v. St. Pierre, 377 Mass. 650, 658 (1979).  

Carefully explain that if a lawyer or investigator initiates contact or calls to set up an appointment, the decision whether to meet with them and/or speak with them is hers alone to make.  Explain she is not obliged to speak, nor is she obliged to refrain from speaking.  Explain that if she chooses to speak with the defendant’s lawyer or investigator, the defense attorney may be allowed to use whatever she says in court in an attempt to impeach her or otherwise undercut her testimony.  Explain that she also has the option of agreeing to speak with the defense under conditions of her choosing, such as having other people present whom she wishes to be present.  

Explain that if someone goes beyond requesting her to talk, and instead, is repeatedly bothering her to the point of harassment, she should give you the details of this behavior and you will bring it to the court’s attention.  Explain that the court takes the harassment and attempted intimidation of witnesses extremely seriously, and that your office can even bring criminal charges where appropriate.
· Assess the present and future danger to the victim. 

Review supra section 2.7., Risk Assessment.
· Draw up a safety plan and make referrals. 

Review supra section 2.7, Safety Planning. 

· Make sure that the victim has completed an address form for notification purposes.
A prototype form follows.
_____________________  County District Attorney 

______________________

______________________

Victim/Witness Address Form 

Please complete this form and mail or bring it to the above address so that we will be able to keep you informed 

Commonwealth v. ___________________________________________






(the defendant’s name)

Your name:


__________________________________

Your Current Address:

__________________________________  





__________________________________

Your Work Address:

__________________________________





__________________________________

Phone:

Home __________________   Work: ________________

In case of an emergency, is there another address where we may be able to contact you?

Name:  __________________________   Relationship: _________________________

Address: 


__________________________________  





__________________________________

Phone:

Home __________________   Work: ________________

Your signature:  ______________________________  Date: ______________________

It is your responsibility to provide us with any changes of address or telephone number so that we may stay in contact with you.

3.4.   REVIEW THE PERPETRATOR’S STATEMENT

Statements made by the defendant are often critical pieces of evidence.  Any statements showing the defendant lying in any circumstance, or revealing inconsistencies in his account of the incident, are extremely valuable.  Carefully review any and all accounts of statements by the defendant.

1.   Consider whether a follow up interview of the suspect would be beneficial.

If the only time the suspect/defendant has been questioned was at the scene, and further evidence and/or contradictions have been revealed, or if a background investigation has revealed prior bad acts or a criminal record, you may wish to request he submit to further interrogation.  Of course, the presence of defense counsel may present a major obstacle to conducting a successful interview.  

2.  Insure you do not become a witness.

While you may be present during a suspect’s interrogation, it is imperative you never question him by yourself and risk becoming a witness.  Let investigators or the police conduct the session, and be sure it is properly recorded in reports.

3.  Take exquisite care not to violate due process.

If the defendant has been arraigned, always communicate with him through his attorney.  If the suspect has not been arrested or arraigned, or if he is proceeding pro se, document your full compliance with Miranda warnings and voluntariness requirements. 

3.5.   ASSESS TECHNICAL AND SCIENTIFIC EVIDENCE

The following sections detail issues germane to the types of scientific and technical evidence most critical to domestic violence and sexual assault cases: electronic evidence,  rape exam kits, toxicology testing, and forensic laboratory work.  Admitting most of these types of evidence entails presenting it through the relevant expert witness.  General guidelines and case law on admissibility of expert witness testimony is presented in section 3.7.2, infra.
3.5.1. Electronic Evidence (computers, voice mail, pagers) 

3.5.1.1. Background Information 

The term “cybercrime” refers to the use of the Internet, e-mail, or other electronic communications devices, such as pagers or voice mail systems, to commit a crime against another person.

Computers and the Internet have entered the mainstream of American life.  Millions of people spend hours in front of the computer every day, where they “surf the web,” send and receive e-mail, maintain databases and files, and transact business.  Greater numbers of criminals use pagers, cellular phones, laptop computers, and network servers, either as a means of committing the crime, or as a storage device for evidence of the crime.  Accordingly, as computers and other sources of electronic information have become increasingly prevalent, police and prosecutors have frequently had to confront the challenge of securing high technology evidence. 

Because it is now so easy to get access to the Internet, threats and other communications between abusers, assailants and their victims are more prevalent.  Many different types of messaging, blogging and e-mail services exist.  The prosecutor must be able to track down the source of a threat conveyed by e-mail, voice-mail or pager, and select and follow the appropriate procedure to obtain records of the threat.

Search and Seizure Laws and The Electronic Communications Privacy Act (ECPA)

The law governing electronic evidence in criminal investigations has two primary sources: the Fourth Amendment to the U.S. Constitution, and the statutory privacy laws codified at 18 U.S.C. ss. 2510-22, ss 2701-11, and 18 U.S.C. ss 3121-27.

The Fourth Amendment places restrictions on the warrantless search and seizure of computers and computer data.  The courts apply the “reasonable expectation of privacy” test to computers and other sources of electronic evidence; exceptions to the warrant requirement include consent, exigent circumstances, plain view, searches incident to arrest, and inventory searches.   

The Electronic Communications Privacy Act of 1986 led to the enactment of statutes governing the acquisition of electronic evidence from certain types of companies. 18 U.S.C. § 2701-12, commonly referred to as “ECPA”, created privacy rights for subscribers of certain online network service providers. ECPA applies to data held in electronic storage (defined below) of both public and private electronic communication providers.  ECPA governs how people other than the provider itself can obtain records stored by electronic communications services providers (defined below), including internet service providers (ISPs), and mobile phone service providers.  Any time law enforcement seeks stored information about an online account from an ISP, they must comply with the statute.  Section 2703 states how such providers, such as ISPs, can be compelled to make such disclosures to law enforcement.    

The Privacy Protection Act, 42 U.S.C. s. 2000 provides further protection from search and seizure to certain types of electronic information.  You cannot search and seize material from a person whom you reasonably believe possesses the material for publication purposes (e.g. drafts of web site newsletters, bulletin boards).  There are significant exceptions, including child pornography material. 

Prosecutors and police must take extreme care not to violate the provisions of the Privacy Protection Act: the act explicitly provides civil liability for violators.  If you obtain material in a manner later found to be in violation of the Privacy Protection Act, you may be personally liable for damages.   

Basic Definitions

1. Electronic Communications Privacy Act (ECPA): Creates statutory privacy rights for customers and subscribers of certain computer network service providers.  Protects both content and non-content.  Prohibits intentional access by non-providers to wire or electronic communications in electronic storage in communications providers’ systems, absent consent or appropriate legal process.  18 U.SC. § 2701.

2. Electonic Storage:  “[A]ny temporary, intermediate storage of a wire or electronic communication incidental to . . . electronic transmission . . .; and . . . any storage of such communication . . . for . . . backup protection . . . .”  18 U.S.C. § 2510(17).  

3. Electronic Communication Service (ECS): “[A]ny service which provides . . . users . . . the ability to send or receive wire or electronic communications.”  18 U.S.C §2510(15).
4. Electronic Communication:  “[A]ny transfer of signs, signals, writing, images, sounds, data, or intelligence . . . by a wire, radio, electromagnetic, photoelectronic or photooptical system that affects interstate or foreign commerce, but . . . not (A) any wire or oral communication; (B) any communication made through a tone-only paging device; (C) any communication from a tracking device . . . ; or (D) electronic funds transfer information stored by a financial institution . . . .”  18 U.S.C. §2510(12).

5. Internet Protocol (IP) Adress:  An IP address is a unique number that devices use in order to identify and communicate with each other on a computer network utilizing the IP standard.  Any participating network device, including routers, computers, time-servers, printers, Internet fax machines, and some telephones, must have its own unique address.  An IP address can also be thought of as the equivalent of  a street address or phone number for a computer or other network device on the internet.  An IP address can uniquely identify a specific computer or other network device on a network.  

6. Internet Service Providers (ISP):  An ISP, also called Internet access provider (or IAP) is a business or organization that sells to consumers access to the Internet and related services.
For helpful information on how to capture and tell victims to obtain the IP addresses of  their abusers/stalkers, see appendix 9.3.10.  

Information from Electronic Communication Services  

An “electronic communication service” is “any service which provides to users thereof the ability to send or receive wire or electronic communications.”  18 U.S.C.§ 2510.  Telephone companies, paging services, Internet service providers and social networking websites are “electronic communication services.”  Private companies, such as employers, may also be “electronic communication services” for purposes of the statute.  

A subscriber to an electronic communication service (such as America Online) has a network account consisting of a block of computer memory allocated to them but owned by the provider.  If law enforcement needs the contents of a network account or information about how it is used, they do not need to go to the user to get that information – they can obtain it directly from the provider.   In certain circumstances the government may issue a subpoena to a network provider ordering the provider to divulge the contents of an account.  In other circumstances they must obtain a court order or a warrant to compel disclosure.

The Electronic Communications Privacy Act (“ECPA”) provides the network account holders with a range of statutory privacy rights against the government’s access to such information.  Certain types of electronic information are accorded more privacy protection than others, and thus, entail different procedures to obtain them.  Accordingly, you must understand the three different classifications of electronic information in order to determine which process to use in seeking information from an electronic communication service. 

Basic Subscriber Information  

18 U.S.C. s. 2703 (c) (1)(C) lists the types of information in the first category, which relate to the identity of the subscriber and his relationship with the provider.  Basically, the list includes information kept by the provider for billing purposes (though this information is also kept by some free services, such as “Hotmail”, that do not bill users.).



The government may bar the provider from notifying the subscriber that it is seeking the information by obtaining an additional order that prohibits the provider from notifying the subscriber. (The order will be granted if there is reason to believe that notice of the existence of the search warrant, court order or subpoena will result in danger to a person, flight, destruction of evidence, intimidation of a witness, or serious jeopardizing of an investigation).

“Records or Other Information Pertaining to a Customer or Subscriber” 

18 U.S.C. s. 2703 (c)(1)(A)-(B) covers the second type of information:  “a record or other information pertaining to a subscriber to or customer of such service (not including the contents of communications…).”  This is a catch-all category that includes all records that are not contents, including basic subscriber information.  It is sometimes referred to as “transactional records,” although the statute does not label it as such. 



The government may bar the provider from notifying the subscriber about the search warrant or court order by obtaining an additional order that prohibits the provider from notifying the subscriber (if there is reason to believe that notice of the existence of the search warrant or court order will result in danger to a person, flight, destruction of evidence, intimidation of a witness, or serious jeopardizing of an investigation). 

Content  (“Stored Communications”)

18 U.S.C. s. 2510 (8) defines the third category of information: “any information concerning the substance, purport, or meaning of that communication.”  The “contents” of a network account are the actual files stored in the account.  


E-mail messages downloaded to and stored in the recipient’s computer are not protected by ECPA, and are ordinarily obtained by search warrant, grand jury or trial subpoena, or consent.

Voice-mail messages stored by telephone companies may require a wiretap.

If you wish to demand contents of any email (opened or unopened), it is advisable to obtain a search warrant.  While the issue has not yet been decided in Massachusetts, it is unclear whether a subpoena is acceptable and different states fall on both sides of this issue.  To be on the safe side, obtain a search warrant.  

The search warrant must be issued by a court in the jurisdiction of the ISP. Exceptions to this rule include Minnesota, California and Florida which will accept out-of-state warrants.  (If the ISP is in another state, you must work with local law enforcement to obtain execute the warrant.)

The government may bar the provider from notifying the subscriber about the search warrant or court order by obtaining an additional order that prohibits the provider from notifying the subscriber (if there is reason to believe that notice of the existence of the search warrant or court order will result in danger to a person, flight, destruction of evidence, intimidation of a witness, or serious jeopardizing of an investigation). 

  Domestic Violence and Sexual Assault Crimes Involving Electronic Evidence

The prosecutor of domestic violence and/or sexual assault cases will most often be looking for electronic evidence in cases involving four criminal statutes: violation of an abuse prevention order, threats, stalking, and criminal harassment.  (see section 1.3 and 1.5 for elements and annotations, infra). 

Two other criminal statutes may be involved: identity fraud, G.L. c.266s. 37E and unauthorized access, G.L.c.266s. 120F. If the abuser bypasses the victim’s password and gains unauthorized access to her computer files, identity fraud and unauthorized access may apply.  If the suspect poses as another person through e-mail or a chat room, and uses the false identification to harass the targeted victim, the suspect may be in violation of identity fraud.  (For example, if an abuser poses as the victim’s employer, and e-mails her letters criticizing her work or otherwise harassing her, identity fraud may apply.)  If the abuser sends e-mail under the victim’s name, identity fraud may apply. 

Pertinent electronic evidence may include:

· documents, data or communications created and/or stored by the suspect on his own computer 

· documents, data or communications created by the suspect and stored by an electronic communications service provider 

· information kept by the electronic communications provider about customers and users of its services, (including logs and other information about the transmission or receipt of communications). 

Most typically, the domestic violence prosecutor will have knowledge of the content of the electronic evidence: the victim receives a harassing or threatening e-mail or message, and subsequently informs the police or prosecutor, most often providing a hard copy of the threat or harassing contact.  The prosecutor then needs proof of authorship, and to obtain this, most often seeks a Grand Jury Subpoena to get subscriber information linking the contact to an account, and the account to the suspect/defendant. 

Thus, unlike fraud or child pornography prosecutions, domestic violence prosecutions involving electronic evidence will rarely call for undercover investigations.  This may be an appropriate tool, however, if the typical channels do not reveal proof of the perpetrator’s identity.  An experienced high-tech investigator may be able to pose as the victim, responding to the perpetrators’ contacts, and obtain the information necessary to flush him out.   

3.5.1.2. The Prosecutor’s Initial (Timely) Responsibilities

1.  Advise the Victim 

If a victim is being stalked on line, you should advise her to do certain things for purposes of safety and for evidence preservation.

· Advise the victim to change the name she uses on her e-mail address and to change her password(s).  Advise her to use unique names and passwords – ones the abuser will not readily think of.

· Tell the victim to keep a detailed log of all contacts (see the stalking incident log form, section 1.3, infra.)

· Instruct her to save all headers – the full, expanded header – and print them.

· Instruct her to save everything electronically and give it to you on a disc.

· Instruct her to print a hard copy of everything and give it to you. 

· Instruct her to save all chat room log-ons – tell her to cut and paste the applicable portions if necessary.

· Advise the victim about the procedure for tracing harassing phone calls.

If a victim suspects she is receiving harassing phone calls she should let their phone ring at least twice before answering it.  If it is a harassing phone call, the victim should hang up the phone immediately and then pick up the phone again after a few seconds.  The victim should make sure he or she has a new dial tone before proceeding.  Once the dial tone is established, the victim should dial *57 from a touch-tone phone, or 1157 from a rotary phone.  A recording will tell the victim that either the call was successfully traced, or that the call cannot be traced by this method.

Once there are three successive traces, a case may be opened by the police (or charges investigated and added on to an existing complaint or indictment).  The victim may call the phone company to tell them the complaint number and the precinct or police department that issued the complaint.  The phone company will then open a case.  Any information the phone company learns about the case (name, telephone number and address of the person placing the harassing phone calls) can only be released to the police.  

 2.   Do Preliminary Investigative Work  

Given the “anonymous” nature of most e-mail and chat room contacts that may constitute evidence of stalking, harassment, threats, or violation of a no-contact order, your job (together with your high tech investigator) will entail tracing and tracking the offender through account activity, identifying the offender behind the account, and carefully drafting the appropriate subpoena or search warrant and affidavit. 

If the victim has received a threat/contact from someone identified by a screen name, the first thing you should do is check the “header” of the e-mail.  The last “received from” may display the “IP” – the internet protocol number, which you can then trace to find the account.  (When you find the account, you will follow all the appropriate procedures set forth below to compel disclosure from the service provider and identify the body behind the account.)  

The other initial step you might want to make is to check whether the suspect filled out an on-line profile using the screen name he used in the threat/contact.  AOL, Hotmail and other on-line services offer their users the ability to create on-line profiles, which may contain e-mail addresses and/or other identifying information.  (However, the information provided is often false, and is not verified by the service provider.)

If you obtain an e-mail address from a service provider that subscribers pay to use, you   may choose to next send a preservation letter pursuant to 18 U.S.C. s. 2703 (f) (see below), to insure the service providers preserves all records for the e-mail account. If the account is with America Online, however, you may not want to send a preservation letter, because they will shut the account down, thereby potentially alerting your target.  Instead, you may want to proceed immediately to the step of preparing a Grand Jury Subpoena.

If the e-mail address reveals the target was using a free e-mail service, such as HOTMAIL, which does not maintain billing and account records, you will want to expand the header of the e-mail and check it for the IP (Internet Protocol) address that was used to access the Hotmail account. (You used to have to subpoena Hotmail for this information but now they include it in the header.)  You will also send a preservation letter to Hotmail to preserve all records relating to the e-mail account in order to identify the computer that was used to send the threat.

If you obtain the originating IP address, you may do a “WHOIS” lookup on www.geektools.com for that IP address.  Geektools is a quick, easy, and free means of investigating IP addresses. You enter the IP address and it tells you what service provider owns that address. You may follow with a grand jury subpoena for subscriber information. (However, if Geektools tells you a computer was used that is open to the public, such as a library kiosk, you may not be able to further identify the suspect unless that public computer keeps log on and off records.)  

If the victim has received a message from another free Internet based service the originating IP will not be in the header of the e-mail.  You’ll need the log files from the ISP to determine from what IP address the threat was sent.  With the assistance of the Attorney’s General’s Office, you’ll apply for a federal court order for the IP connection log data for the individual who was using the e-mail account on the date and time in question.  You will receive a log file that indicates which IP addresses may have been used to access the account (and possibly, the telephone numbers).  You will then analyze the list, find the IP addresses on or closest to the date and time in question, and track down the suspect using the IP addresses. 

In your initial investigation, you need to focus on determining what type of electronic evidence may exist and be material and relevant to the case.  It is critical that you be able to define with particularity the items and information you seek. 

3.  Require Electronic Evidence Be Preserved

ECPA dictates that upon a request from a governmental entity, a telephone company, paging service or Internet service provider must take all “reasonable steps to preserve records and other evidence in its possession pending the issuance of a court order or other process.”  18 USC § 2703 (f)(1).  Upon such a request, the company or service provider must retain the records and other evidence for “a period of 90 days, which shall be extended for an additional 90-day period upon a renewed request by the governmental entity.”  18 USC § 2703(f)(2).

If you believe that an electronic communication service (e.g. telephone company, paging service or Internet service provider) may possess records or other evidence relevant to a criminal investigation, you should consider notifying the company or service provider by letter to preserve the records or other evidence while you seek the appropriate process (search warrant, court order or subpoena) to obtain the records or other evidence.  Such letters are referred to as “preservation letters.”  (You may also hear the term “freeze order” in these contexts.) While the statute does not explicitly dictate that the notice be in the written format of a letter, you should not rely on a phone call or verbal request; create a written record.  In the preservation letter be sure to request that the ISP refrain from making any changes to the target’s account/service.  
The letters must be faxed as quickly as humanly possible.  Many Internet Service Providers get rid of information within 24 hours.

3.5.1.3. Obtaining Computers and Records Stored by the Computer’s Owner   

1.    With a Search Warrant  

Searching and seizing computers with a warrant mirrors more traditional types of searches and seizures.  Pursuant to the Fourth Amendment, you must establish “probable cause supported by oath or affirmation,” and you must “particularly describe the place to be searched, and the persons or things to be seized.”  However, computer searches must be executed in nontraditional ways:

Searches for computer files tend to be more complicated.  Because computer files consist of electrical impulses that can be stored on the head of a pin and moved around the world in an instant, agents may not know where computer files are stored, or in what form.  Files may be stored on a floppy diskette, on a hidden directory in a suspect’s laptop, or on a remote server located thousands of miles away.  The files may be encrypted, misleadingly titled, stored in unusual file formats, or commingled with millions of unrelated, innocuous, and even statutorily protected files.  As a result of these uncertainties, agents cannot simply establish probable cause, describe the files they need, and then “go” and “retrieve” the data.  Instead, they must understand the technical limits of different search techniques, plan the search carefully, and draft the warrant in a manner that authorizes the agents to take necessary steps to obtain the evidence they need.

Guidelines for Searching and Seizing Computers and Obtaining Electronic Evidence in Criminal Investigations, United States Department of Justice, Computer Crime and Intellectual Property Section, January 2001, p.34 

The Department of Justice’s Guidelines recommend four steps in searching and seizing computers with warrants: 

Assemble a team.  In addition to yourself and your lead investigating officer, you need a technical expert.  You may have an expert in your county, or you may call the Corruption, Fraud and Computer Crime Division of the Attorney General’s Office.  Additional sources of expert help are listed in section  3.5.1.8.

Learn as much as possible about the computer system that will be searched before devising a search strategy or drafting the warrant.  If the search involves a computer network, as opposed to a stand-alone personal computer, information may be stored on a remote network server located thousands of miles away.  The incidental seizure of First Amendment materials (drafts of newsletters or web pages) may implicate the Privacy Protection Act, 42 U.S.C. s. 2000. An incidental seizure and subsequent search through network accounts may raise issues under the Electronic Communications Act (see below).  

Formulate a strategy for conducting the search.  Search strategies often depend on the role of the hardware in the offense.  If the hardware is itself evidence, an instrumentality, contraband or a fruit of crime, the hardware is usually seized and its contents are searched off-site.  If the hardware is merely a storage device for evidence – as is the case in most domestic violence matters involving electronic evidence – the hardware is not always seized.  The computer may be searched and a hard copy of particular files printed, or an electronic copy of particular files may be made, or a duplicate image electronic copy of the entire storage device may be made and later reviewed off-site. 

Take special care to describe the object of the search when drafting the warrant. In the affidavit accompanying the warrant, establish probable cause.  An affidavit based heavily on account or Internet Protocol address logs must demonstrate a sufficient connection between the logs and the location to be searched.   

  2. Without a Search Warrant

You may search and seize information stored in a computer without a warrant if the government conduct does not violate a person’s “reasonable expectation of privacy’” or if it falls within an established exception to the warrant requirement.

In order to determine whether an individual has a reasonable expectation of privacy in information stored in a computer, 

“…it helps to treat the computer like a closed container such as a briefcase or file cabinet.  The Fourth Amendment generally prohibits law enforcement from accessing and viewing information stored in a computer without a warrant if it would be prohibited from opening a closed container and examining its contents in the same situation.”

Dep.t of Justice Guidelines, supra, at 8. 

Thus, individuals generally retain a reasonable expectation of privacy in computers under their control.  Exceptions to this would include computers that the person has made openly available, or computers the person has stolen.  Id., p. 9.  
The Fourth Amendment does not apply to searches conducted by private parties who are not acting as agents of the government.  If you learn of evidence because a private individual conducted a search, and then informed you of what was found, it does not mean a reasonable expectation of privacy has been violated.  

“The fact that a private person has uncovered evidence of a crime on another person’s computer does not permit agents to search the entire computer.  Instead, the private search permits the agents to view the evidence that the private search revealed, and, if necessary, to use that evidence as a basis for procuring a warrant to search the rest of the computer.”  

Id., p. 13
However, take care not to participate in any fashion with a private party conducting a search, or the private party may be found by the courts to have been your constructive agent.  Do not allow a private party to conduct a search at your request or direction; do not advise a private party about conducting a search. 

Exceptions to the warrant requirement include consent, exigent circumstances, plain view, search incident to a lawful arrest, and inventory searches.

Computer cases often raise the question of whether consent to search a location or item implicitly includes consent to access the memory of electronic storage devices encountered during the search.  Its good practice to use written consent forms that state explicitly that the scope of consent includes consent to search computers and other electronic storage devices.  The written consent form should state what the search is searching for. 

Where several people own or use the same computer equipment, if any one of those people gives permission to search for data, but the other denies consent, you may not search.  This was recently decided in United States v. Hudspeth, 459 F.3d. 922 (2006).  rely on that consent.  

Exigent circumstances may arise because electronic data is perishable.  If police see a defendant deleting files on his computer memo book, they may not need a warrant to seize it.  United States v. David, 756 F. Supp. 1385 (D. Nev. 1991).  A Federal District Court held that agents had properly accessed information in an electronic pager in their possession because they had reasonably believed that it was necessary to prevent the destruction of evidence.  The court noted that the information stored in pagers is readily destroyed, as incoming messages can delete stored information, and batteries can die, erasing the information.  United States v. Romero-Garcia, 991 F. Supp. 1223 (D.Or. 1997), aff’d on other grounds 168 F.3d 502 (9th Cir. 1999). 

Plain view does not authorize police to open a computer file and view its contents.  The contents of an unopened computer file are not in plain view.   

Suspects may be carrying pagers, personal digital assistants (such as Palm Pilots), or laptop computers when they are arrested.  The search-incident-to-arrest exception permits access to the memory of electronic pagers.  United States v. Reyes, 922 F. Supp. 818, 833 (S.D.N.Y. 1996).  The Federal Courts have not yet addressed whether warrantless searches of electronic storage devices that contain more information than pagers will be allowed,  see Dept. of Justice Guidelines, supra, at 22, and Massachusetts law is not yet clear on this point.  At present, the best practice is to assume warrantless searches of electronic storage devices containing more information than pagers is not allowed.

It is unlikely that the inventory-search exception to the warrant requirement would support a search through seized computer files.  Id., at 23.

Warrantless workplace searches raise complicated legal issues.  The legality depends on subtle factual distinctions regarding whether the workplace is public sector or private sector, whether employment policies exist that authorize a search, and whether the search is work-related:  

In general, law enforcement can conduct a warrantless search of private (i.e. non-government) workplaces only if the officers obtain the consent of either the employer or another employee with common authority over the area searched.  In public (i.e government) workplaces, officers cannot rely on an employer’s consent, but can conduct searches if written employment policies or office practices establish that the government employees targeted by the search cannot reasonably expect privacy in their workspace.  Further, government employers and supervisors can conduct reasonable work-related searches of employee workspaces without a warrant even if the searches violate employees’ reasonable expectation of privacy.

Dept. of Justice Guidelines, supra,  p.34   
3.5.1.4. Compelling Records from Electronic Communication Service Providers (ISPs, Telephone Companies, and Paging Services) 

In addition to wiretaps, there are five mechanisms that the government can use to compel a provider to disclose certain kinds of information.  Each mechanism requires a different threshold showing, here listed from the lowest threshold to the highest:

1. Subpoena

2. Subpoena with prior notice to the subscriber or customer

3. Section 2703 (d) court order (“Order of Particulars”) signed by a Federal Magistrate, or a Federal District or Appeals Court judge

4. S. 2703(d) court order with prior notice to the subscriber or customer

5. Search Warrant

It is most often advisable to pursue satisfying the higher threshold, both to authorize a broader disclosure and to provide extra insurance that the process complies fully with ECPA.     

Prior to preparing your subpoena, § 2703(d) order or search warrant, it is highly recommended that you first research the specific ISP’s legal requirements.  For information related to specific ISP’s, go to:

http://www.search.org/programs/hightech/isp/

By Subpoena

You may obtain Basic Subscriber Information (see background information, above) from service providers and companies by grand jury or trial subpoena.  (Other types of records require a search warrant or court order.)   

Notice Issues

For transactional records, there is no requirement that the company or service provide notice to its customer of the subpoena, nor is the company prohibited from notifying the customer.  You may seek an order prohibiting the company or service from telling its customer about the subpoena for transactional records. The court must issue such an order, pursuant to 18 U.S.C. 2705 (b) if there is reason to believe that notification would result in endangering the life or physical safety of a person, flight from prosecution, the destruction of or tampering with evidence, intimidation of potential witnesses or otherwise seriously jeopardize an investigation or delay a trial.

Out-of-State

If an out-of-state telephone company, paging service or Internet service provider refuses to honor a Massachusetts trial or grand jury subpoena, you may compel the out-of-state company or service to honor the subpoena pursuant to the Uniform Law to Secure the Attendance of Witnesses from Without a State in Criminal Proceedings.  G.L. c. 233, ss 13A-C.  However, sometimes it may be easier to obtain a 2703(d) order or search warrant in the state in question. 

Administrative Subpoenas

The use of administrative subpoenas is limited by G.L. c. 271 s. 17B:

In most instances in Massachusetts, you cannot use an administrative subpoena to obtain transactional records from Internet service providers.

By Federal Court Order

You may seek a court order for the disclosure of basic subscriber information and other transactional records. 

State courts lack authority to issue orders to electronic communication services for the disclosure of records.  Under ECPA, a § 2703 (d) order (“Articulable Facts Order”) must be issued by a Federal Magistrate, Federal District Court or Federal Court of Appeals.

To obtain a court order for the disclosure of transactional records, the applicant must offer “specific and articulable facts” showing that there are reasonable grounds to believe that the … records or other information sought are relevant and material to an on going criminal investigation.”  18 U.S.C.§ 2703 (d).

The Federal District Court in Boston notified the Attorney General’s Office that it would prefer to review applications from state prosecutors for § 2703(d) orders if they are submitted by designated Assistant Attorneys General.  Thus, you should contact the Corruption, Fraud and Computer Crime Division of the Attorney General’s Office, at (617) 727-2200, to make arrangements to submit an application for a 2703(d) order.

Notice Issues

For transactional records, there is no requirement that the company or service provide notice to its customer of the court order, nor is the company prohibited from notifying the customer.  You may seek an order prohibiting the company or service from telling its customer about the subpoena for transactional records. The court must issue such as order, pursuant to 18 U.S.C. 2705 (b) if there is reason to believe that notification would result in endangering the life or physical safety of a person, flight from prosecution, the destruction of or tampering with evidence, intimidation of potential witnesses or otherwise seriously jeopardize an investigation or delay a trial.

For content based, “stored communications” obtained by court order, the subscriber must receive prior notice from the government of the court order unless:  

1)  The Federal Court delays the notification in 90 day increments, if it determines that notice of the existence of the search warrant or court order will result in danger to a person, flight, destruction of evidence, intimidation of a witness, or serious jeopardizing of an investigation or delay of trial.

2)  A supervisory official of the government entity issuing a subpoena certifies in writing that notice of the existence of the search warrant or court order will result in danger to a person, flight, destruction of evidence.

By Search Warrant

You may obtain a search warrant for basic subscriber information, other transactional records, and content records / “stored communications” (see section above for a definition of these categories.)

You may obtain a search warrant for the disclosure of voice mail received by a subscriber and saved in the company or service provider’s computer.

The search warrant must be based on probable cause and must comply with all applicable statutory and constitutional requirements for the issuance of search warrants.  

Out of State

If you are attempting to obtain records that are stored outside of the Commonwealth, you must obtain either a federal search warrant or a search warrant from the state in which the records are located.  A Massachusetts search warrant cannot be executed outside of Massachusetts. (Though California, Florida and Minnesota has adopted a statute attempting to allow out of state warrants to be enforced.  However, since the Massachusetts search warrant specifically dictates that the search be within the Commonwealth, it is difficult to see how this could withstand a challenge.)

Notice

You may seek an order prohibiting the company or service from providing notice to its customer of the existence or execution of the search warrant.  18 U.S.C. 2705 (b).  The court must issue such an order if there is reason to believe that notification would result in endangering the life or physical safety of a person, flight from prosecution, the destruction of or tampering with evidence, intimidation of potential witnesses or otherwise seriously jeopardize an investigation or delay a trial.

Timing of the Return

In Massachusetts, search warrants must be executed on the premises within the required seven days.  There is no violation of MGL c. 276, §3A if the police have not completed the forensic analysis of the seized computer(s) and other electronic data storage devices within the prescribed period.  As long as the return listing the devices to be examined is filed seven days after the search warrant issues, there is no violation.  See Comm. v. Kaupp, 453 Mass. 102 (2009).
3.5.1.5. Compelling Records from Cable Companies

Many cable providers deliver high-speed Internet access over cable lines.  The method for obtaining Internet records from these cable television companies is controlled y the federal Cable Communication Act, rather than ECPA.  You may not obtain the records by search warrant or subpoena.  In order to obtain “personally identifiable information concerning a cable subscriber” the Cable Act requires you to overcome a heavy burden of proof – clear and convincing evidence – at an adversarial hearing.  The evidence must show that the subject of the information is reasonably suspected of engaging in criminal activity and that the information sought would be material evidence in the case.  The subject must be given the opportunity to appear in court and contest this claim.  

In its guidelines for “Searching and Seizing Computers and Obtaining Electronic Evidence in Criminal Investigations”, The Department of Justice argues that access to Internet records possessed by a cable television company is controlled by ECPA.  The Corruption Fraud and Computer Crimes Division of the Massachusetts Attorney General concurs but notes that this position has not been decided by the courts.  Before proceeding, contact the cable company and/or the Computer Crimes Division.

3.5.1.6. Summary of Processes to Compel Disclosure


3.5.1.7. Getting Electronic Records Admitted in Court   

In evaluating the admissibility of computer records most courts have focussed on whether computer records are potential hearsay.  “The (federal) courts generally have admitted computer records upon a showing that the records fall within the business records exception, Fed. R. Evid. 803(6).”  Dept. of Justice Guidelines, supra, at 106.  The Department of Justice warns that courts are likely to move away from this “one size fits all approach” as they become more comfortable and familiar with computer records. Id.   They suggest that computer evidence should be divided into three categories to more accurately determine evidentiary issues raised by their admission:

· “Computer-stored records” refer to documents that contain the writings of a person (or persons) that happen to be in electronic form.  Examples are e-mail messages, word processing files, and Internet chat room messages.  As with any other testimony or documentary evidence containing statements, computer-stored records must comply with the hearsay rule: if the records are admitted to prove the truth of the matter they assert, the offeror of the records must show circumstances indicating that the human statements contained in the record are reliable and trustworthy.  Id, at 107.
· “Computer-generated records” contain the output of computer programs, untouched by human hands.  Examples include log-in records from ISPs, telephone records, and ATM receipts.  They don’t contain human “statements,” only the output of a computer program designed to process input following a defined algorithm.  The fact that a computer rather than a human being has created the record alters the evidentiary issues:  the issue is no longer whether a human’s out-of-court statement was truthful and accurate (a question of hearsay), but instead whether the computer program that generated the record was functioning properly (a question of authenticity). Id.  
· Some records are both computer-generated and computer-stored.  Examples include a spreadsheet program to process financial figures relating to an alleged fraudulent scheme.  The computer record containing the output of the program would derive from both human statements (the suspect’s input) and computer processing (the mathematical operations of the program).  Admission of such records requires addressing both hearsay issues and authenticity issues.

Authenticity

“Computer records can be altered easily, and opposing parties often allege that computer records lack authenticity because they have been tampered with or changed after they were created…Absent specific evidence that tampering occurred, the mere possibility of tampering does not affect the authenticity of a computer record.”  Dept. of Justice Guidelines, supra, at 108, citations omitted.

Reliability

“Defendants in criminal trials often attempt to challenge the authenticity of computer-generated records by challenging the reliability of the programs. … In most cases, the reliability of a computer program can be established by showing that users of the program actually do rely on it on a regular basis, such as in the ordinary course of business … As a practical matter …  prosecutors who lay a foundation to establish a computer-generated record as a business record will also lay the foundation to establish the record’s authenticity.”  Id., at 108-109,  citations omitted.  

Identity

“…(C)omputer-stored  records consist of a long string of zeros and ones that do not necessarily identify their author.  This is a particular problem with Internet communications, which offer their authors an unusual degree of anonymity. For example, Internet technologies permit users to send effectively anonymous e-mails, and Internet Relay Chat channels permit users to communicate without disclosing their real names.  When prosecutors seek the admission of such computer-stored records against a defendant, the defendant may challenge the authenticity of the record by challenging the identity of its author. … Circumstantial evidence generally provides the key to establishing the authorship and authenticity of a computer record.”  Id., at 110.  For example, if a suspect uses an assumed name on an internet chat room, and you can show that he gave a home address that matched his own, that he accessed the Internet from an account registered to him, or that records were found in his home that had been sent to the assumed name, the court may hold the identity has been established.  Id. 

Hearsay

“By definition, an assertion cannot contain hearsay if it was not made by a human person. …this limitation on the hearsay rules necessarily means that computer-generated records untouched by human hands cannot contain hearsay.”  Id., at 111.  

“Computer-stored records that contain human statements must satisfy an exception to the hearsay rule if they are offered for the truth of the manner asserted. …courts generally permit computer-stored records to be admitted as business records…(In an e-mail harassment case) to help establish that the defendant was the sender of the harassing messages, the prosecution may seek the introduction of records from the sender’s ISP showing that the defendant was the registered owner of the account from which the e-mails were sent.  Ordinarily, this will require testimony from an employee of the ISP (“the custodian or other qualified witness”) that the ISP regularly maintains customer account records for billing and other purposes, and that the records to be offered for admission are such records that were made at or near the time of the events they describe in the regular course of the ISP’s business.  Again, the key is establishing that the computer system from which the record was obtained is maintained in the ordinary course of business, and that it is a regular practice of the business to rely upon those records for their accuracy."  Id., at 112- 113.  

 Best Evidence  

Is a printout of a computer-stored electronic file an “original” for the purpose of the best evidence rule?   Yes, pursuant to both state and federal statutes.  Mass. G.L. c. 233 s. 79K states “A duplicate of a computer data file or program file shall be admitted in evidence as the original itself …” unless a genuine issue of authenticity is raised, or unless it is “unfair” to admit it in lieu of the original.   The Federal Rules of Evidence explicitly state that “(I)f data are stored in a computer or similar device, any printout or other output readable by sight, shown to reflect the data accurately, is an “original.”  Fed. R. Evid. 1001(3).  

3.5.1.8. Sample Language  for Subpoenas, Orders and Search Warrants

Samples of the following documents are provided in the appendices, section 9.3,  as prototypes:

· Sample Grand Jury Subpoena  

(provided by Asst. Attorney General Dana Leccese)

· Sample Preservation Letter
(provided by Asst. Attorney General Dana Leccese)

· Sample Section 2703(d) Application and Order 

(provided by Asst. Attorney General Dana Leccese
· Sample Search Warrant Application and Affidavit with Supporting Exhibits
(provided by Asst. Attorney General Dana Leccese and Sgt. Thomas Neff)

· Sample Appendix for Search Items in Support of Search Warrant Application
(provided by Asst. Attorney General Dana Leccese)

· Sample Pen Register/Trap and Trace Application and Order

(from the Dept. of Justice Guidelines

· Sample Language for Search Warrants and Accompanying Affidavits 

(from the Dept. of Justice Guidelines)

· Email Tutorial on How to Capture IP Addresses

(provided by Sgt. Thomas Neff, Essex County District Attorney’s Office)

For other helpful forms and information, go to: http://www.cybercrime.gov/s&smanual2002.htm
3.5.1.9. Where to Go For Further Assistance 

· It is critical that you obtain assistance from people with the technical expertise and experience in the area of searching and seizing electronic evidence.  In addition to seeking out the experienced prosecutors and investigators in your county, designated as specialists, contact the following people:

Corruption, Fraud and Computer Crime Division, 

Office of the Attorney General, (617) 727-2200; 

Chief, John Grossman

Assistant Attorney General Dana Leccese 
x 2854
Assistant Attorney General Marc Jones     
x 2848
Lt. Bobby Irwin



x 2508
State Police Trooper Matthew Murphy
x 2518
State Police Trooper Steven Fennessy
x 2534
The Computer Crime and Investigation Unit of NEMLEC

(North Eastern Massachusetts Law Enforcement Council), 

http://www.nemlec.com/contact.html
Sgt. J.J. McLean, of the Medford Police Department

(NEMLEC represents 30 communities and assists police and prosecutors)

Massachusetts State Police ICAC (Internet Crimes Against Children) Task Force, New Braintree, (508) 867-1080
Capt. Tom Kerle,  tomas.kerle@pol.state.ma.us
Sgt. Steve Delnegro,  (413) 499-1112 x307
Office of the United States Attorney, District of Massachusetts, Boston (617) 748-3100
Assistant United States Attorney Marianne Hinkle 

Plymouth County District Attorney’s Office, High Tech Unit 

Deputy Chief of Appeals Mary Lee, Legal Adviser to the High Tech Unit

Essex County District Attorney’s Office, High Tech Unit 


Sgt. Tom Neff  (978) 745-6610, x5048
Assistant District Attorney Jean Curran

· “Searching and Seizing Computers and Obtaining Electronic Evidence in Criminal Investigations”, the guidelines issued in 2002 by the Computer Crimes and Intellectual Property Section (“CCIPS”) of the Criminal Division of the United States Department of Justice (and referenced so frequently in this section) are available online:  http://www.cybercrime.gov/s&smanual2002.htm
· The National Cyber Training Partnership, at www.NCTP.org, produced a CD Rom on searching and seizing electronic evidence.

· The National College of District Attorneys, http://www.ndaa apri.org/ncda/ncda_home.php,  has a training program on courtroom presentation of electronic evidence.

· The National District Attorneys Association and its training and technical assistance affiliate, the American Prosecutors Research institute, have Senior Attorneys (former prosecutors) and Staff Attorneys assigned to assist and train state and local prosecutors.  Look up their web site, www.ndaa-apri.org, or call them directly at (703) 549-9222.  Their address is 99 Canal Center Plaza, Suite 510, Alexandria VA 22314.  They welcome inquiries and requests for assistance.  

3.5.2. Sexual Assault Evidence Collection Kits (“Rape Kits”) and the SANE (Sexual Assault Nurse Examiner) Program
3.5.2.1. The Development and Purpose of the Kits

So many types of physical evidence associated with sexual assaults can be quickly lost: semen and bodily fluids are expelled; impressions on the skin from bite marks rebound; hair and microscopic fibers are brushed off.  The sexual assault patient’s appearance in the emergency room presents a critical, fleeting opportunity to collect and preserve corroborative evidence that may be decisive in court.

In 1983 a multi-disciplinary ad hoc group, called the “Rape Working Group,” was formed by the Governor’s Anti-Crime Council to analyze how to better enforce laws against rape and how to better serve victims of rape in Massachusetts.  The Group included emergency room nurses experienced at treating victims of sexual assault, crime laboratory personnel, prosecutors, investigators, and rape crisis center workers. The Group surveyed methods used to collect and preserve evidence of sexual assaults.

At that time, Massachusetts did not have a standard protocol or kit for the collection of evidence following sexual assaults.  Some hospitals used the “Johnson Rape Kit;” other hospitals made their own versions of kits; most hospitals had no kit and no protocol.  There were many problems with the Johnson Rape Kit and similar kits of that era: the components were limited (only five types of evidence were collected), and were constructed of inferior materials.  No vaginal swabs were collected; rather, the genitals of the victim were merely wiped with gauze.  A chemical tablet was used to test for the presence of sperm – but when these chemicals got on the gauze, as often happened, analysis of the collected sample was impossible.  Because the crime laboratory received disparate types of samples, preserved in various ways, it was difficult to consistently adhere to laboratory procedures, and difficult to achieve meaningful analysis of the evidence.  

By 1986 the Rape Working Group focused its efforts on the creation of a uniform kit to improve the collection and preservation of evidence from rape victims reporting to hospital emergency departments.  The group sought to distill a protocol that would gather more useful evidence for prosecutors, be more sensitive to and respectful of victims’ concerns and needs, and be accepted by the medical community.  The group tackled issues such as what types of evidence samples should be collected, and in what order, and  whether to test for sexually transmitted disease.  The group devoted a great deal of time and effort determining how best to protect victim confidentiality.  Other issues included  who to charge for the exam, how long after an assault to continue collecting samples, and whether known hair standards from the victim had to be plucked to insure a sample with the root attached was obtained.

By 1988 the first Massachusetts Sexual Assault Evidence Collection Kits were produced, and were distributed to hospital emergency departments, free of charge, by the Executive Office of Public Safety.  The kit consisted of a box containing paper envelopes for containing the evidence samples from each of the seventeen steps of the exam, blood tubes, swabs and slides for collecting body fluids samples, forms for the examiner to complete, and a single sheet of instructions.  EOPS also produced a training video and manual for emergency department personnel, which accompanied the original kits in 1988.  Since then, kits have been distributed by EOPS on an annual basis.

A few minor modifications were made to the kits in the years following its inception. (For example, in 1998 dental floss was added to the oral swabs and smear step, because it can be an extremely effective way of obtaining DNA evidence.  The floss was withdrawn as a safety precaution the following year, when advocates advised that small bleeding cuts caused by floss may increase a victim’s vulnerability to HIV infection from an assailant’s semen.)  However, the kit’s contents, seventeen-step protocol, and instruction sheet remained largely the same until the end of 1999.  At that time, a major revision introduced additional steps, a comprehensive toxicology testing protocol, expanded, re-formatted forms, and more detailed instructions.

The revisions were made by EOPS on a collaborative basis with the Sexual Assault Nurse Examiners Program of the Massachusetts Department of Health, the Massachusetts District Attorneys Association, the State Police Crime Laboratory, and the Boston Police Crime Laboratory, and with input from law enforcement and victim advocacy agencies.  These agencies and organizations comprise the current evolution of the “Rape Kit” working group to the “Massachusetts Sexual Assault Evidence Collection Kit Committee,” MSAECK. Currently the MSAECK committee meets as needed to revise and update the kit and forms with necessary changes consistent with current medical, forensic, and legal advances.

In 1995, the Sexual Assault Nurse Examiners Program (SANE) was initiated by the Governor’s Office and is administered by the Massachusetts Department of Public Health (DPH). The program’s primary goal is to improve the treatment of victims of sexual assault in emergency room settings through high quality, coordinated care provided by specially trained nurses.  The nurses are trained to conduct sexual assault examinations skillfully and sensitively, to carefully collect and preserve evidence pursuant to a standardized statewide protocol, and to present effective testimony at court.  SANE is currently operating at 25 sites across the state. For a listing of current sites, visit the SANE website at www.mass.gov/dph/fch/sane/index.htm.
Providing medical care and support to rape victims while simultaneously collecting evidence for use in law enforcement investigations and prosecutions involves a complex challenge.  The nurses and doctors conducting the exams must adhere to all relevant standards of the medical profession, while simultaneously complying with strict scientific and legal standards.  The scientific standards insure that the crime labs produce a sound analysis of the evidence; the legal standards insure that the evidence is admissible in court and that the victim’s rights and confidentiality interests are not violated.  The kit protocol was developed to try to help all examiners meet all of these standards.  

3.5.2.2. The Kit Exam Protocol

What are the Criteria for Conducting a Sexual Assault Evidence Collection Exam?  

· Although there is a separate pediatric SANE protocol and Massachusetts Pediatric Sexual Assault Evidence Collection Kit for those under the age of 12, this manual does not address sexual assault of children. For further information, please contact Joan Sham, Associate Director Pediatric SANE, joansham@rcn.com or visit the SANE website at www.mass.gov/dph/fch/sane/index.htm.
· If a patient (age 12 or over) 
· indicates there was a sexual assault, 

· or the medical provider surmises there may have been a sexual assault 

· and the sexual assault occurred within the previous five days (120 hours) of a vaginal assault, and 24 hours after an oral or anal assault
· the patient should be told about the exam and should be asked to consent to it.

· If the patient consents to the exam, 

· and records her consent on Form 1 of the kit 

· the exam should be conducted.
· Victims under the age of 18 generally require consent of a parent/guardian.  However, most sexual assault victims fall within the parameters of emancipated minors set forth in M.G.L. c. 112 s.12F, and therefore may be capable of giving consent for the exam without parental notification.

· The patient may decline the entire exam, or any part of it, at any time. 

· The decision to conduct a sexual assault evidence collection exam is unrelated to the victim’s decision whether or not to call police and report the case.  All victims of sexual assault should be asked to consent to an exam, regardless of whether or not the case is presently a reported case.  Unreported cases are sent to the crime laboratories confidentially.  The patient’s name does not appear on the kit box, or on the kit forms that accompany the evidence to the lab.  The patient is given the kit number to assist in tracking the evidence if they decide to report the assault at a later time. In addition, the kit box in an unreported case is identified only by its box number, which is kept in the patient’s confidential medical file at the hospital. Local police are obligated to pick up and transport all kits to the crime labs – whether they are reported or unreported cases. 
· The crime labs will maintain the evidence obtained from victims age 16 and over for a minimum of six months; kits from victims under the age of 16 will be held by the labs until the victim’s 26th birthday.  If victims elect to report the case within these time frames, the crime labs will analyze the kit evidence.

Who Conducts the Exam?

· At the 25 hospitals now presently operating as “SANE Sites,” a SANE is contacted by pager when a sexual assault patient presents.  The SANE is trained to handle all aspects of the exam, including a limited pelvic examination, and to complete all documentation. The SANE will ask for a physician’s assistance if an extensive pelvic exam is needed or if the patient’s condition calls for a doctor’s care for any other reason.

· At hospitals that are not SANE sites, the exam is typically conducted by an emergency department physician, nurse, or combination of the two.  (Most emergency room nurses do not have the training to conduct limited pelvic examinations.)  The exam takes several hours to complete.  At non-SANE sites, the nurse may not be immediately available, and/or may be called away to assist patients requiring urgent care, so the exam can take even longer.

· Sexual assault exams can be done by private physicians in their offices, but this is rare.  The MSAEC Kits are distributed to all hospital emergency departments across the Commonwealth.

How to Subpoena a SANE?

· As soon as you are aware of a case going to trial please immediately contact Ginhee Sohn, the SANE Program Coordinator, at 617-727-7775, extension 25506
· Please always subpoena the SANE by sending a letter or fax to the SANE Program at the MA Department of Public Health as soon as possible. The fax number is 617-624-5075.
What are the Steps of the Exam?

Kit Forms 1 through 6 and the instruction booklet that accompanies the kit are included in the appendix section 9.3.  Reviewing these materials will give you a more complete understanding of the evidence gathering procedures and the nature of the samples.  

A concise summary of the steps is presented here:

Step One:  Consent Forms and Reports
· Documentation Forms 1-6
· Form 1 – Consent for physical exam, evidence collection, forensic photography, labs, and medical management will be obtained and recorded on Form 1.  

· Form 2A-2B Mandatory Reporting Forms includes important information related to the assault.  The patient is interviewed and Forms two, three and four are filled out:  

Assailant Information 

Weapons/Force Used 
Acts described by the victim

Pertinent /recent health history
· One of the questions on Form 2B asks if the victim engaged in consensual sexual intercourse in the previous five days / 120 hours (the window for conducting the exam), and if so, approximately how many hours since the intercourse ended.

This question is required by the crime labs.  If a semen sample is found, and DNA profiling is done, it is very important to the integrity of the analysis to be able to eliminate any consensual partners’ DNA, so that the assailant’s DNA can be better identified.  

This question has been the source of continued controversy among the agencies that collaborate to determine the best exam kit protocol.  Some prosecutors and advocates believe the harm caused by defense counsel’s access to the forms through routine discovery is not adequately addressed by the rape shield statute, and/or that the invasive nature of the question outweighs the investigative benefit.  

· Form 3 includes the victim’s report of the incident.  This information is useful to support evidence obtained and corroborate important exam findings.

· Form 4 includes physical appearance/demeanor and wound documentation.  This form includes body maps and charts for documentation of any relevant physical findings.

· Form 5 includes physical examination findings and information related to genital findings.

· Form 6 includes treatment and discharge information.

Step Two:

· Control Swabs (these insure that whatever the lab finds did not come from the swab or from a solution used to wet the swab)

Step Three:

· Comprehensive Toxicology Testing * includes both blood and urine samples to determine if the assailant used drugs such as sedatives, tranquilizers or depressants to facilitate the sexual assault.  Testing occurs if there are indications, from the victim’s history, of the following: 

periods of unconsciousness or a lack of motor control, or

amnesia or a confused state with a suspicion of a sexual assault having occurred, or 
the patient suspects or believes she was drugged prior to or during a sexual assault and 

the suspected ingestion of drugs occurred within 72 hours of the exam and 

the patient signs the consent form for comprehensive toxicology testing.  

*The toxicology testing is comprehensive and may reveal other drugs, legal and illegal, that the patient has consumed in the weeks prior to the assault.  (see section 3.5.3, Toxicology Testing).

Step Four:

· Known blood sample (for comparison purposes in identifying unknown samples)

Step Five:

· Oral Swabs and Smears are obtained if an oral assault occurred within the past 24 hours (or the victim cannot remember the assault)

Step Six:

· Fingernail Scrapings are obtained if the victim may have scratched the suspect’s skin or clothing.  This evidence may identify the suspect by DNA analysis if the suspect’s tissue is collected and/or may also match fibers found in the suspect’s clothing.  
Step Seven:

· Foreign Material – The examiner removes any leaves, fibers or hairs seen on the victim’s body or clothing; the victim stands on a paper when changing in order not to lose any foreign material.  
 Step Eight:

· Clothing is a very important piece of evidence as it may contain semen, blood, dirt, or foreign fibers that link the suspect to the victim.  When clothing is collected it is important to determine if the clothing was worn at the time of the assault or if the patient has since changed their clothes and/or undergarments.  It is important to obtain the clothing that was worn at the time of assault.  This may also include tampons and/or sanitary napkins that the victim was wearing at the time of, or directly following the assault.  The examiners are instructed not to cut through existing holes, rips or stains in order to preserve this potential evidence.  
Step Nine: 

· Bite marks are measured, documented and 

      


swabbed.  
Step Ten:



· Head hair combings:  The victim’s head is gently 

combed over a paper towel to obtain any loose 

foreign hair or debris.  Both the comb and any 

evidence is returned to the paper sleeve.  


Step Eleven:

· Head hair standard is used to confirm the hair profile of the victim in comparison to any foreign hair found during evidence collection.  In order for a reliable analysis, a full representative sampling of hair is required from all portions of the head, to reflect an accurate profile.  This sample is used in comparison with unknown hair samples.  Ideally, at least 50 full length hairs, ideally with roots, are obtained from all five regions of the head.  
Step Twelve:

· Pubic Hair Combing: The kit supplies a comb and paper in which to collect the hairs.  “Matted” pubic hair is trimmed and retained in a separate envelope.  
Step Thirteen:

· Pubic Hair Standard:  At least 30 hairs are cut from various locations and 2-3 hairs are plucked.  (Plucked hairs ensure a sample is obtained with the root.)  This sample is used in comparison with unknown hair samples.  
Step Fourteen:

· External Genital Swabs are obtained if the patient’s external genitalia were or are suspected to have been involved – the inner thighs and external genitalia are swabbed.  
Step Fifteen:

· Vaginal Swabs and smears are obtained if a vaginal assault occurred within the past 120 hours, or five days.  The vagina is swabbed with two sets of swabs and smears are prepared with the first set.  
Step Sixteen:

· Perianal Swabs are obtained if an anorectal or vaginal assault occurred within the past 24 hours.  The perianal area is swabbed.  
Step Seventeen:

· Anorectal Swabs and Smears are obtained if an anorectal assault occurred within the past 24 hours.  The rectal canal is swabbed and smears are prepared.  
Step Eighteen:

· Additional Swabs are obtained for blood semen, saliva or other trace evidence observed on the patient’s body.  There should be a notation on the anatomical drawing on the Step 18 envelope as to where the sample was taken.  
Step Nineteen:

· Documentation forms are completed and kit contents are secured and stored in an evidence kit box.  
· The Provider Sexual Crime Report (PSCR), Form 2A is completed and faxed to State Police (Statistics are kept on the types and locations of sexual assault.)  Medical care givers are mandated to complete a PSCR for all sexual assaults, regardless of whether a sexual assault evidence collection exam is conducted.  M.G.L. c. 112, § 12 ½.  The PSCR is an anonymous report; the victim’s name does not appear on it.  Filling out the PSCR is entirely unrelated to “reporting” a case to law enforcement.) 

· The victim receives a copy of Form 6 (“Treatment and Discharge”) and a victim information packet.  

Sealing and Transporting the Kit:

· All envelopes and bags are sealed individually, with kit number labels affixed, and placed back into the kit box.  The toxicology kit, if used, is sealed and marked by the examiner’s initials and the date.  The kit box is sealed and marked by the examiner’s initials and the date.  The kit box, toxicology box, and any additional evidence bags too large to be contained within the kit box (most typically, pants, shoes, and other clothing items) are placed in a transport bag.  The transport bag label is filled out and the transport bag is sealed, initialed and dated.  The first entry on the Chain of Possession label is filled out.

· The evidence is turned over to an officer from the local police department (from the town in which the alleged assault occurred).  If the police officer is not immediately available, it is the responsibility of the examiner to store the evidence in a secure site until it is turned over.  Refrigerated storage is preferred for such an interim but is not essential.

· The local police officer transports the evidence to either the Boston Police Crime Lab or the State Police Crime Lab for analysis.   The Crime Labs initiate their protocols for analyzing the samples and record their findings.

**It is important to note that an average examination and visit with a SANE nurse lasts approximately 4-5 hours.  The services provided by a SANE are invaluable to a case’s investigation and prosecution.  In 2005, it was reported that when SANEs testify there is a 95% rate of conviction.  In addition, there has been an 
anecdotal increase in the number of plea bargains obtained with the quality of  evidence collected statewide.  
3.5.2.3. Using the Kit in Court

Value of the Kit

Highly experienced prosecutors of sexual assault cases in Massachusetts uniformly stress the value of the Sexual Assault Evidence Collection Kit throughout all stages of the prosecution – investigation, charging, pre-trial negotiation, change of plea, and trial. The documentation of trauma, the presence of seminal fluid, the collection of debris and other trace evidence, the recording of first complaint testimony, and the DNA analysis are sources of critical corroborative evidence.

For more comprehensive information and training regarding DNA evidence, go to http://www.dna.gov/training/otc.
Problems That Can Arise for the Prosecutor

· Problems for the prosecutor can arise when the examiner does not fill out the forms correctly.  If the examiner does not follow directions, and performs some steps but not others, and is unable to explain at trial why this was done, the test protocol standards may not appear to the jury to be convincing.  If the examiner did not record her reasons for skipping certain steps, be sure to interview her about this.

· Sometimes the examiner may use a poor choice of words, insert opinion or conjecture, or insert private information about the victim that is outside the proper scope of the exam. (Efforts have been made to prevent this through specific instructions on the forms, and through instruction provided in the new training video.)  

· Sometimes an examiner may become rattled on the stand by a defense counsel who grills her why she did not include a particular detail in a report.  Prepare the examiner for this line of questioning.  Remind the examiner that the instructions for Form Three (on which the patient’s account of the assault is recorded) specify that the report “is not an exhaustive account of every detail of the sexual assault” but rather, “a brief description.”

· Due to the backlog of cases at the State Police Crime Lab, the turnaround time for conducting the analysis and completing the initial report may be longer than the lab’s goal for doing so within 21 days.  You need to check with your office’s lab liason for progress update.  You also need to be sure that you understand which samples have been analyzed in the initial lab work, and which remain.  DNA profiling is not conducted automatically; you must request it.  
· If no results are found, do not assume the kit is not valuable or should not be entered.  The chemist can explain to the jury why samples may not have been detected in the particular circumstances of the case, and this may be critical testimony is assuaging any doubt on the part of the jury.

Predicate Questions for the Sexual Assault Nurse Examiner (SANE)

These questions are to be used as a guide for the direct examination of a sexual assault nurse examiner (SANE).  They are not meant to be an exhaustive list of every possible question, since every case is unique. Please review each question with the SANE prior to her testimony and adapt the questions as necessary.  


General background and training

· Please introduce yourself to the jury.
· What is your profession? 

· How long have you been a nurse?

· Please describe your educational background.

· Have you received any additional degrees or certifications? 

· Where are you presently employed? 

· How long have you worked there?
· What are your areas of practice/specialty?


(If applicable)

· Do you belong to any professional organizations? 
· What are those organizations?
· Have you received any professional recognition or awards from any of these organizations?
· Are you affiliated with any teaching institutions?
· Please tell the court what those are.
· Are you involved in any consulting work?
· What do you consult on?
· How long have you been doing consulting? 
SANE Program

· You mentioned that you are a sexual assault nurse examiner.  Please explain what that is.  

· Who runs the SANE program?

· How is a sexual assault nurse examiner different from other nurses in the profession?

· What type of training did you receive to become a SANE?

· Did you receive anything at the end of the training?

· As a SANE, have you provided training for other medical professionals?

· What are your duties as a SANE nurse?  

· How many pelvic examinations have you performed?

· Were all of those examinations performed as part of your duties as a SANE?  

MSAECK protocol in general 

· You mentioned that one of your duties as a SANE was to perform an evidence collection kit on a patient.  Please explain what that kit is.

· What is the purpose of the kit?

· Do you perform an analysis of the evidence collected?

· Who does perform the analysis?

· What is the first step of the kit protocol?

· What is the purpose of the interview?

· After you interview the patient, what do you do then?

· What is the purpose of the visual examination?

· After the visual examination, what is the next step?

· From where do you collect specimens?

· Do you always collect the same set of specimens from each patient?

· Why or why not?

· After specimens are collected, what do you do with them?

· How long does it generally take to complete the kit? 

· How many have you performed?

· Have you ever testified in court?

· How many times and in which courts?

Present case

· On _____ (date of hospital visit), did you receive a call/page?
· As a result of that call/page, where did you go?
· When you got to the hospital, did you meet _____________ (patient/victim)?
· For what purpose?
· Did the patient consent to this examination?
· Was her consent recorded anywhere?
· Can the patient withdraw her consent at anytime?
· Did this particular patient consent to the entire exam?
· Where did the examination take place?
· What time did the exam start?
· Was anyone else present?

Patient Interview:

· What was the first thing you did with regard to this patient?
· What was her demeanor?
· Did you make any observations about her physical appearance?
· How was she dressed?
· What was the condition of her clothing?
· Did you collect the patient’s clothing?

· Why or why not?
· What did you do with the clothing?
· Did you then interview the patient?
· During the interview, what did she tell you?  


Visual examination:
· After the interview, what did you do next?
· What observations did you make of the patient as you conducted the visual examination?
· Based on your training and experience, were you able to determine the age of the injuries -- were they fresh injuries?
· How did you make that determination?
· Did you record your observations anywhere?
· Did you photograph the injuries?
· Why or why not?

· If photographs are available, ask the following questions: Do you recognize this photo?

· What do you recognize it to be a photograph of?

· Is it a fair and accurate representation of what you observed on the patient when you conducted the examination?

· I offer this photograph as Commonwealth’s Exhibit ___.

Specimen collection:
· After conducting the visual examination, what did you do next?
· What is the purpose in collecting a saliva sample?
· How did you collect a saliva sample?
· What did you do with the sample once collected?
· Did you take an oral swab?
· Why or why not?
· (If yes)
 What did you do with the swab?
· What did you do next?
· How were fingernail scrapings collected?
· What is the purpose of collecting fingernail scrapings?
· What did you do with those once collected?


Vaginal examination:
· What did you do next?
· Please describe what a vaginal examination entails.
· What is the purpose of the vaginal examination?
· Did you conduct a vaginal examination on the patient?
· What observations did you make, if any?
· After the visual inspection, what if anything did you do?
· What is the purpose of collecting vaginal swabs?
· What does this entail?
· What did you do with the swabs?
· What did you do next?
· What is a perianal swab?
· What is the purpose of collecting a perinal swab?
· What does this entail?
· What did you do with the swab?
· Did you also take an anal-rectal swab?
· Why or why not?
· (If yes) what does that entail?
· What did you do with the anal-rectal swab?
· Did you then perform a speculum exam?
· Please describe a speculum exam.
· What is the purpose of the speculum exam?
· What observations, if any, did you make?
· Did you collect any additional specimens?
· What did you do with them?
· How many swabs in total did you collect?


Post-examination duties:
· After collecting the specimens, what did you do next? 
· Which medications, if any, did you give to the patient?
· Why did you provide those medications in particular?
· Is that routine protocol to provide medication to the patient?
· What time did the examination end?
· How long did the entire examination of the patient take?
· What did you do with the specimens you collected?
· Are you responsible for sealing the kit?
· How is that done?
· Once the kit has been sealed, what do you do with it?
· Do you know what happens with the kit from there?

Conclusion:
· You indicated earlier in your testimony that you record observations of injury on a chart or diagram.  I’m showing you this diagram (Show witness actual diagram or, if available, present witness with enlarged diagram on easel for jury to see.) Do you recognize it?
· What do you recognize it to be?
· The marks on the diagram, did you place them there?

· When?
· What do the marks represent?
· Do they fairly and accurately represent the injuries you saw on the patient during the examination?
· I offer this diagram as Commonwealth’s exhibit _____

· Please explain each mark you placed on the diagram.

Cross Examination of SANE: Five common areas of potential attack by the defense
1.
Attack on Credentials 

Argument: The SANE is not uniquely qualified and/or the examination was not thorough.

· You say that you are a Sexual Assault Nurse Examiner?
· This is not your full-time job?
· In fact, what it involves is just that you agree to be on call every now and then.
· You only conduct an examination, if and when you are paged while on call?
· You are not board certified in gynecology?
· You are not board certified in emergency medicine?
· You are not an MD, are you?
· You cannot prescribe medications?
· The SANE program is relatively new, is it not?
· And you seldom come to court to testify about the examination?  
· You would agree with me that it’s important to get a complete medical history of the patient?
· You did that by asking the patient about her history?
· You didn’t speak to her doctors?
· You didn’t examine her records?
· You took her word as to her history?

Redirect Exam:  


· Counsel pointed out that being a SANE is not your full-time job.  What is your full-time job?

· Do you have any other specialties?  

· It’s true you’re not certified in gynecology.  But are you trained to perform a pelvic exam?

· Counsel asked about taking a medical history from the patient.  Is that routine in any examination you might conduct?  

· Do you typically check records or speak to doctors when taking a medical history?

· So in that sense, is a SANE similar to other routine examinations?

· Approximately how many examinations have you completed?

2.  Attack on Credibility/Bias 


Argument:  The SANE is biased toward the victim/prosecution.

· You say that you are a Sexual Assault Nurse Examiner?
· You voluntarily entered this program?
· You did so because you have a unique compassion for people who’ve been sexually assaulted?
· You are paid to conduct the examination?
· You are also paid to testify?
· You said you were certified by the Department of Public Health
· You underwent extensive training?
· It was a multi-disciplinary training, was it not?
· Law enforcement officers were part of the training, were they not?
· You are required to attend follow-up trainings?  
· Has any of that training been by prosecutors?
· The prosecutors trained you about what to expect in court?
· And how to prepare your testimony?
· As a matter of fact, you met with the prosecutor before coming to court today?
· One of your duties is to interview the patient?
· You took notes during the examination?
· You knew that your notes would be forwarded to the police eventually?
· You knew your notes would assist in the prosecution of my client?
Redirect Exam:   In general, stress the fact that the SANE is a medical professional who is following an established protocol, just as she would do if the patient came to the hospital with a broken leg, abdominal pain, etc. 

· Counsel mentioned that you are paid for the examination.  How much are you paid to be on call for your duties as a SANE?  ($13.35/hr for 12 hour shift).
· Do you receive additional payment for every exam that you complete? (No, only receive additional money ($200) if complete more than one exam per 12 hour shift.)

· Do you receive compensation for appearing in court?   (Yes, $40/hr)
· At the time of an exam, you don’t know whether the case will lead to a criminal prosecution.
· Do you get paid more or less for completing the examination if it goes to court?
· These multi-disciplinary trainings you attended, was the purpose of that training actually to explain what to expect in the courtroom?
· Was a defense attorney also present?
· When interviewing the patient, what is the purpose of the interview?
· Is it routine protocol take a statement from all patients?  
· When writing the narrative, what are your main concerns?
3.
Demeanor of Patient

Argument:  If the patient had truly been sexually assaulted, she would behave in a certain way, (i.e. crying, upset, etc.)
· You met the victim a mere 4 hours after she claimed to be sexually assaulted?

· You stated during your testimony that she was calm?

· She wasn’t crying?

· She wasn’t hysterical?

· You conducted how many of these types of exams?

· Is it fair to say that most of your patients are pretty upset during the exam?

· It’s upsetting for them to talk about what happened to them?


Redirect Exam:   In witness preparation, remind the witness not to fight the facts, no matter how damaging they might seem.  It is important that the witness appear neutral.  

· How many SANE examinations have you conducted?
· Is the demeanor the same with every patient?
· What is the range of demeanors or reactions you have observed?
· Based on your training and experience, did the patient’s demeanor cause you any concern?
4.
Use of Alcohol/Drugs by Patient

Argument:  The patient used drugs or alcohol; therefore she does not have a good memory or may not have expressed her lack of consent.

· During the examination, you noted that the patient appeared to have been drinking?

· You could smell alcohol on her breath?

· As a matter of fact, she admitted to having “2 beers” prior to the alleged assault?

· And this alleged assault took place about 4 hours prior to the examination?

· Yet her breath still smelled of alcohol?

· As a nurse, you’re familiar with the affects of alcohol?

· It lowers inhibitions?

· It also affects a person’s ability to observe and later recall?

· It is possible to detect drug and alcohol use from a person’s blood or urine, correct?

· You did not order any test of the patient’s blood to determine her blood alcohol content, did you?

· Nor did you order a toxicology screen to determine if the patient had been using illegal substances?

· If you were to order such a test, you would have needed the patient’s consent?

· And this patient refused to consent, didn’t she?

Redirect Exam:  Again, remind the witness to be frank about the patient’s drug or alcohol use rather than fight the facts.  In addition to the re-direct questions below, consider arguing in closing that the fact the victim was impaired made her an easy target.   

· You stated on cross examination that you are familiar with the effects of alcohol.  What are those effects?

· So ingestion of alcohol might also affect a person’s ability to consent to sexual activity?

· You stated that you did not order a toxicology test.  Please explain, according to the protocol, when a toxicology test is ordered.

· Were any of those indicators present in this case? 

5.  
Presence or Lack of Injuries

a. No Physical Evidence of Sexual Assault 

Argument:  If the patient had truly been sexually assaulted, there would 
have been evidence of that assault.

· You examined this woman on ____?

· The exam took almost 4-5 hours to complete?

· You inspected her entire body?

· You didn’t see any signs of bruising, cuts, or other visible injury?

· You conducted an internal gynecological exam?

· During that exam, you were also looking for signs of trauma or tearing?

· And you didn’t see any, did you?

· So, isn’t it true that you found no evidence whatsoever to support a claim of forced sexual intercourse?

Redirect Exam:

· How many SANE examinations have you conducted?

· In each of those examinations, the patient claimed to have been sexually assaulted?  (Note:  In wording your questions, be careful to include the caveat that her patients “claimed” to be sexually assaulted.  Otherwise, the defense will harp on the fact that the witness doesn’t know for certain if her patients have been sexually assaulted)

· Of all these patients you have seen who claim to be sexually assaulted, is physical evidence of the assault always present?

· How often?

· Why might physical evidence not be present?


b. Injuries consistent with consensual sex

Argument:  The nurse’s findings are also consistent with consensual sexual activity. 

· You testified that you observed redness and swelling in the victim’s vaginal area. 
· It’s true that consensual intercourse can sometime cause swelling or redness?  
· So the appearance of redness or swelling is not necessarily an indication of forced sexual intercourse?
Response:  Once again, don’t fight the facts.  Be sure to prepare the witness to concede, where appropriate, so as not to appear argumentative.  

3.5.3. Toxicology Testing for Drug Facilitated Sexual Assaults

3.5.3.1. Background Information

As discussed in Section One, in approximately three-quarters of all rapes and sexual assaults the offender is known to the victim.  In some of these assaults the assailant uses drugs to subdue the victim and facilitate the sexual assault. These drugs have been referred to as “date rape drugs.”  The best known and, to date, the most prevalent of these drugs are Rohypnol and GHB.  The drugs are easily concealed and slipped into an unknowing victim’s drink.  After consuming the doctored drink, the victim may feel extremely intoxicated, and will suffer loss of control, loss of memory, and often, loss of consciousness.  When combined with alcohol the effects of these drugs are increased and are potentially lethal.

Drug facilitated sexual assaults present very difficult challenges for prosecutors.  The victims often do not remember the attack itself, but wake up feeling only that something is wrong.  The assaults are often not reported to law enforcement for several days, meaning physical evidence is often lost.  Rohypnol and GHB are metabolized by the body very quickly – Rohypnol generally within 48 hours, and GHB within 12 hours.  (LeBeau M., et al, Recommendations for Toxicological Investigations of Drug-Facilitated Sexual Assaults, 44 J. Forensic Sci. 227-230, 1999.) Cases with little physical evidence and no victim memory are certainly not easy to prosecute.

In 1999 the State Police Crime Lab collaborated with the Sexual Assault Nurse Examiners Program and the Executive Office of Public Safety, Programs Division to determine a statewide protocol for comprehensive toxicology screening.  The protocol is not routinely administered in all cases of suspected sexual assault, but rather, is implemented in conjunction with the Sexual Assault Evidence Collection Exam ONLY if certain indications are present: 

1) periods of unconsciousness or a lack of motor control, or

2) amnesia or a confused state with a suspicion of a sexual assault having occurred, or 
3) the patient suspects or believes she was drugged prior to or during a sexual assault and 

4) the suspected ingestion of drugs occurred within 72 hours of the exam and 

5) the patient signs the consent form for comprehensive toxicology testing.  

The protocol involves collecting both blood and urine samples from the victim.   The toxicology testing is comprehensive: thus, it may reveal other drugs, legal and illegal, that the patient has consumed in the weeks prior to the assault.  

Rohypnol

Rohypnol is the trade name for flunitrazepam, a central nervous system depressant and a member of the benzodiazepine family of drugs.  It is related to Valium (another benzodiazepine) but is ten times more potent than valium.

Rohypnol is manufactured by Hoffman-La Roche, a Swiss pharmaceutical company.  It is illegal to manufacture, import, or sell Rohypnol in the United States.  Rohypnol is a 

Schedule IV drug under the Federal Controlled Substances Act of 1970, with Schedule I penalties, and a Class A controlled substance in Massachusetts, pursuant to G.L. c. 94C, § 31.  However, Rohypnol is legally available in over 70 countries worldwide, where it is used as a sleeping pill and a pre-anesthetic.  

The street names for Rohypnol include:

· Rufies

· Roofies

· “Row-shay”

· Roachies

· The Forget Pill

· La Roche

· Rib

· Mexican Valium

· R-2

· Rope

· Ropie

· Roopies

“The Prosecution of Rohypnol and GHB Related Sexual Assaults,” American Prosecutors Research Institute (“APRI Rohypnol/GHB Manual”), Alexandria Virginia (1999) at Ch 1, p. 2. 

The effects of Rohypnol can occur within 15-30 minutes after it is ingested, and last up to eight hours or more, depending on the dose.  Typically, the dose is a 0.05-1.0 milligram tablet.  If a tablet of Rohypnol is diluted in a carbonated beverage such as beer or soda, a large amount of foaming results that lasts several minutes.  The tablet is usually dull green, oval and smaller than an aspirin. 

The effects of Rohypnol include:

· Sedation

· Dizziness

· Lack of motor coordination

· Muscle relaxation

· Slurred speech

· Memory impairment

· Impaired judgment

· Loss of inhibitions

· Loss of consciousness

· Visual disturbances

· Nausea

· Sometimes, excitability or aggressive behavior

Id., at Chapter 1, p.3, citing Rohypnol Fact Sheet, Drug Policy Information Clearinghouse, White House Office of National Drug Control Police, September 1996.
GHB

Gamma hydroxy butyrate (GHB) is a central nervous system depressant.  The Food and Drug Administration has declared GHB unsafe and illicit except for use under FDA-approved supervised protocols.  (APRI Rohypnol/GHB Manual, supra, at chapter 1, p.6) In Massachusetts, GHB is a Class A controlled substance pursuant to G.L. c. 94C, § 31.

Most GHB is homemade; recipes are available on the Internet.  It is often mixed with alcohol or fruit drinks to mask its salty taste.  The typical dose is one to five grams; it is most commonly found in liquid form in small bottles or vials.  Plastic sports bottles, spring water bottles, and small eye-drop containers are often associated with the use of GHB.  It is sold at bars and Rave parties per capful or “swig.”  (Id., at chapter 1 pp 6-8)  When combined with alcohol or taken in large doses, GHB can result in coma or death.  

The street names for GHB include:

· Gamma-OH

· Grievous Bodily Harm

· Georgia Home Boy

· Goop

· Liquid Ectasy

· Liquid X

The effects of GHB generally occur within 15-30 minutes of ingestion, and last up to 6 hours.

The effects of GHB include:

· Loss of consciousness

· Memory impairment

· Confusion

· Loss of inhibition

· Seizures

· Dizziness

· Extreme drowsiness

· Stupo

· Agitation

· Nausea

· Visual disturbances

· Severe respiratory depression

· Reduced heart rate and blood pressure

· Coma

· Death

Other Drugs

While Rohypnol and GHB are the most widely publicized drugs used by perpetrators to assist them in committing sexual assaults, there are many other drugs which produce similar anesthetic effects and are also being used by perpetrators.  These include:

· Gamma Butyrolactone (GBL) – sold as a dietary supplement, in liquid and powder forms

· Gamma Aminobutryic Acid (GABA) – taken as a stress reducer and by athletes to promote muscle growth

· 1,4 Butandediol – used in the manufacture of GBL

· Gamma-hydroxyvalerate (GHV)

· Gamma-valerolactone (GVL)

· Legally available benzodiazepines (Valium, Klonopin, Rivotril, Restoril, Lexotan, Ativan, Xanax, Serax, Mogadon, Librium, Dalmane, and Halcion)

· Over the counter sleeping aids, muscle relaxants, and antihistamines

· Ketamine Hydrochloride – also known as Special K, or Ketamine – an animal tranquilizer

· Prescription muscle relaxants

· Barbituates

· Cocaine

· Marijuana

· Opiates

· Chloral hydrate

· Ethchlorvynol

· Scopolamine, a sedative used to combat motion sickness, also called “Burundanga”

(Id., Chapter 1, p. 13)

Toxicology Testing Time Frames

The period of time Rohypnol, GHB or other rape drugs will remain in the urine or blood depends on a number of variables, including the amount ingested, the victim’s body size and rate of metabolism, whether the victim had a full stomach, and whether she previously urinated. 
The time limits that drugs may remain in the blood:  

· Benzodiazepines, such as Rohypnol remain up to 24 hours

· GHB remains 4-8 hours

The time limits that drugs may remain in urine:

· Benzodiazepines, such as Rohypnol remain 48-96 hours*
· GHB remains up to 12 hours

(APRI Rohypnol/GHB Manual, supra, at Chapter 2, p. 1-6, citing LeBeau, supra.) 

*However, as noted above, the toxicology test in Massachusetts is limited to cases in which the suspected ingestion occurred within the past 96 hours.

3.5.3.2. Investigation Issues 

Because the victim may be unable to provide a full account of the assault, the success of the prosecution is dependent upon thoroughly researching every bit of corroborating evidence.  You should also insure that your local police investigators are trained to recognize and respond to drug facilitated sexual assaults.  If a victim calls the police and says “I think I was raped” the possibility of drug use should be investigated, and blood and urine samples promptly obtained.

The Victim Interview
The APRI Rohypnol / GHB Manual, supra, recommends an especially detailed victim interview, including the following types of questions:

· What general information can she provide as to where she was?

· What does she remember about other individuals present?

· What does she remember before receiving the drink?

· Who gave her the drink?

· What type of drink did she have?

· How much control did she have over her drink?

· What were her symptoms before she passed out or blacked out?

· Does she have any bits and pieces of memory of the sexual assault  incident?

· Did she wake up during the incident?  If so, for how long?

· Where was she when she awakened after the incident?

· How much did she have to drink that night, and how much does she normally drink?

· In the past, when she consumed alcohol, what physical effects did she experience?

· Did she ingest any other prescription or recreational drugs that night, or has she in the past? 

· Did she experience any unusual side-effects the day after the sexual assault?

· Were any of her belongings stolen?

· How did she get home? Was there anyone home when she arrived?  Did they notice anything unusual about her behavior and / or appearance?

· Who was the first person she told about the incident?

· Did she speak to anyone who was present at the scene (party/bar) in an effort to piece together what happened?

  (Id., at Chapter 3, p. 3-4)

Forensic Examination of the Suspect

If the report of the assault was not delayed too long to render the issue moot, consider performing a suspect forensic exam to gather evidence of the victim’s body fluids or tissues present on the suspect’s body.  The samples include oral and penile swabs, fingernail scrapings, hair combings, blood and urine samples, and hair samples.  Even if the defense starts out as consent, and identification is not an issue, the suspect exam can be an important investigative tool.  The examiner will look for evidence such as scratches and bite marks.  The examiner will also look for trace evidence of blood from the victim.  And a suspect exam will help counter a switch by the defendant on the eve of trial, from a consent defense to an identification defense.

Searching the Suspect’s Home

Important evidence may be found at the suspect/defendant’s home, including packages of Rohypnol and other drugs, or packaging materials from a recent shipment of drugs.  The cooking utensils and chemical ingredients of GHB may be found.  Prescriptions for sleeping aids, muscle relaxants, and sedatives may be present.  Residue of drugs may be found on containers, liquor bottles, or punch bowls.  The victim may have been photographed or videotaped by the suspect.  The suspect may have literature or downloaded computer information on making and / or using drugs to facilitate sexual assaults.  The suspect may have kept lists of people invited to a party, or address books, that may provide you with potential witnesses.  Phone messages or e-mail messages may have been left that reveal witness names, or details of the event.  Evidence from the location of the crime scene may also be obtained:  bed sheets and clothing, objects used to penetrate the victim, semen and blood stains.  In drafting a warrant, if applicable, include any and all of these potential types of evidence.  

Willing v. Unwilling Victim

Not all victims of drug-facilitated sexual assault unknowingly take the drug.  Some victims may take the drug voluntarily, for the intoxicating effect, without giving consent for or expecting sexual intercourse to occur.  (Rohypnol is popular among high school and college students because it is considered a “cheap drunk” and in some areas, the drug is associated with gang involvement.”  (Id., Chapter 1, p.5, citing the Rohypnol Fact Sheet, supra.) And once the victim is intoxicated by the drug, she cannot give meaningful consent.  Thus, voluntary consent to ingesting the drug does not equal consent to the sexual act.  Similarly, if a victim voluntarily ingests a recreational drug such as cocaine or marijuana, it does not mean she consented to ingesting Rohypnol, GHB, or any other type drug, nor does it mean she consented to the sexual act.  

The Charging Decision

You should be prepared to charge the case even if a toxicology test was not done, or was not done in time for the drugs to be detected.  While the toxicology test is powerful evidence, the lack of one is not dispositive.  You may proceed on the basis of the victim’s and witnesses’ testimony and all other corroborating evidence.

Also consider all other crimes the suspect should be indicted for.  If the evidence of rape is too weak to proceed, or if a rape did not occur after the drugging took place, c. 272, § 3 (Drugging a Person for Sexual Intercourse”) may apply.  Indecent assault and battery may apply.  Kidnapping may apply.  Drug possession and / or distribution may apply.  Assault with intent to rape may apply.  (See section 1.5, Domestic Violence and Sexual Assault Statutes, infra.)  

3.5.3.3. Trial Issues
Preparing the Victim for Testifying

All victims and witnesses, in all prosecutions, should be instructed to listen carefully to a question, respond to that question only, and if she does not know the answer or is not sure of the answer, instructed to say so.  This preparation is particularly critical for drug-facilitated sexual assault victims, because they may be especially susceptible to testifying to facts they themselves do not remember, as they struggle to fill in the gaps of what happened.  

Conducting Voir Dire

Possible questions for the panel include:

· Can an unconscious woman give consent to sexual acts?

· If she cannot actively say “no,” has she said “yes” by implication?

· Is a woman at fault because she voluntarily decided to drink and do drugs, even if there is no indication that she also wanted to have sex?

· Is it less traumatic for a woman to be raped while unconscious, rather than while awake?

· Should a defendant be excused because he was also drunk or high?  Should a defendant be held accountable for rape where he was unable to get a clear answer of consent from a woman because she was under the influence of an intoxicant?

· Would you have difficulty believing that a drug could cause memory loss but still enable the victim to walk around and interact with other people?

· Have you been at a party or bar and seen someone that has had too much to drink and should not be driving?  How did you come to the conclusion that they were drunk?  What specifically about their behavior led you to the conclusion that they were drunk and should not drive?  Did you need a breathalyzer result to confirm this for you or were you sure of your conclusions based on your life experience and common sense?  

Examining Your Expert Witnesses

Due to the fact that drug-facilitated sexual assaults involve drugs that often produce amnesia in the victim, rendering her unable to relay details of the assault, the testimony of an expert toxicologist and/or pharmacologist to educate the jury about the effects of the drug is highly critical.  Medical experts may also testify why the victim may not show any sign of injury or trauma.  

In seeking to qualify the witness as an expert at trial, in addition to asking the standard qualifying questions (occupation, employment history and duties, education, experience in the field, training, professional organizations, prior expert testimony) ask questions about the witness’ specific experiences with drug-facilitated sexual assaults.  Ask about special training in this field, how many cases the expert has examined, familiarity with leading articles, and whether the expert has been published in this specific area.

Elicit answers from the expert that will educate the jury and/or judge about the drug – including details such as what it looks like, how it is used, how people obtain it, and whether it is detectable if dissolved in a drink.  Ask if the drug is soluble in alcohol, or in a soft drink.  Ask if the drug has a distinctive taste or smell.    

Have the expert describe the effects, and the range of observable effects of the drug.  Ask if alcohol makes the effects of the drug more pronounced.  Have the expert discuss the state of unconsciousness that may result after ingestion – how long it may last, how the victim would feel if she regained and re-lost consciousness.  Ask specific questions about whether an individual recovering from an episode involving the drug may not be able to remember, either completely or partially, some events that took place while they were under the influence of the drug.  Ask if they will ever remember these events if they are suffering from amnesia.      

If there is a positive toxicology result, ask the expert about the laboratory’s capabilities, and the types of tests used.  Ask what the tests revealed, and what types of analysis was performed to confirm the screening assay.  Ask if the results are consistent with the victim’s symptoms.

If there is not a positive toxicological result, but the drug is identified by other means, ask the expert if the fact that no drugs were detected in the blood and urine samples means that the victim was not drugged.  Ask about the time-frames for detecting these drugs in the blood and urine of a victim.

If there is not a positive toxicological result, and the specific drug used has not been identified by other means, use the expert’s testimony to show that the victim’s symptoms are consistent with incapacitation using a narcotic or intoxicating substance.  

Pose the hypothetical question to elicit the expert’s opinion: assuming (relate the facts of your case), and assuming all these facts and conditions to be true, do you have an opinion….

· About what sorts of drugs could produce these effects

· Whether the symptoms just relayed to you are “consistent with” a particular drug or class of drugs

· That if the victim had been given (the drug) in a (beverage), the symptoms the victim described could have been produced?

· Given the facts of the case, the amount and type of drug and beverage, the amount of time elapsed between ingestion and providing a urine sample, would you be surprised at not finding that particular drug in her urine?  

Preparing for the Defense 

Cross-examination of forensic experts in drug-facilitated sexual assault cases typically focuses on whether alcohol consumption would produce the same effect as being drugged with the drug in question.  Defense counsel may cite general studies which indicate that people routinely underestimate the amount of alcohol they consume, and argue in closing that the victim was probably just feeling the effects of consuming a large quantity of alcohol.  You must combat this by establishing how much alcohol it would take for the victim to show these effects and to cause a loss of consciousness.  You must establish timelines and time frames to show this couldn’t have happened.  Corroborate the amount of alcohol the victim actually consumed.  And if you have confirmed all of the victim’s answers in advance, so that there will be no surprises for you at trial, ask the victim about her normal habits with respect to alcohol, and whether or not she has any history of blacking out. You may ask her “based on your experience with how your body reacts to alcohol intake, should the amount of alcohol you had the night of the sexual assault have produced the extreme effect you experienced that night and the day after?”

In cross-examining the defense expert, be sure to ask whether the expert is being paid for the testimony, and how much.  Ask if the expert has served previously as a defense witness, and if so, how many times, and for what fees.  Ask if the expert has been contacted by the defense counsel to provide testimony in other upcoming cases.  Ask whether the expert is affiliated with any drug or pharmaceutical companies, or whether one or more of these companies funds his work in any manner.  Ask the expert if he has testified on behalf of a drug or pharmaceutical company.

The defense expert will attempt to make points such as:

· That GHB is a central nervous system stimulant, not a depressant.  

Your counter:  any drug at different dosage levels could theoretically produce some stimulating effects.  GHB at low doses may be stimulating for some people.  But pharmacologically, GHB is a depressant.

· That GHB is naturally occurring in the body as a metabolite and thus, safe.

Your counter:  Potassium naturally occurs in the body in small amounts, however, in certain states having the Death Penalty, Potassium is administered to carry out “lethal injections.”  

GHB naturally occurs in the body only in minute quantities.  If GHB exists in the urine at a level of up to ten micrograms per milliliter, it may be an indication of ingestion; if it appears in the urine at a level over ten micrograms per milliliter it is probably an indication of ingestion.

· That GHB is safe, that it is rapidly metabolized to carbon dioxide and water, which are safely eliminated by the lungs and kidneys.  

Your counter:  GHB is not safe; the FDA has issued warnings about the use of GHB and increased reports of GHB related injuries and deaths.

APRI Rohypnol/GHB Manual, Chapter4, p.28    

3.5.3.4. Where to go for Further Assistance

· The manual relied on in this section, “The Prosecution of Rohypnol and GHB Related Sexual Assaults,” is available from APRI.  The manual includes many reference materials, as well as lists of experienced prosecutors who may be contacted.  APRI maintains files on expert witnesses, and information on cases which have been prosecuted.  The staff attorneys at APRI may be directly contacted to discuss individual cases.

The American Prosecutors Research Institute

Violence Against Women Program

99 Canal Center Plaza

Suite 510

Alexandria, Virginia 22314

(703) 549-4253, fax (703) 836-3195

www.ndaa-apri.org
· The toxicologists at the crime laboratories can educate you.

Boston Police Crime Laboratory: (617) 343-4200 

Massachusetts State Police Crime Laboratory:  (508) 358-3100 

3.6.   ASSESS ALL OTHER PHYSICAL EVIDENCE    

Review all reports and interviews to assess the quality and quantity of corroborating physical evidence in the case.  Insure all evidence is properly secured, and the proper chain of evidence is recorded and maintained.

Consider:

· The Victim’s Injuries

· Bruises, cuts, abrasions

· Evidence of Strangulation

It takes merely 11 pounds of pressure on the victim’s throat for 10 seconds to render her unconscious, and only 30 pounds of pressure to render her brain dead. Seldom are ligature marks apparent from the such strangulation efforts.  In a study in San Diego, only 20% of strangulation victims had marks, and of those who did, the marks appeared one to two days after the assault.  You must be careful to record any other physical evidence of the strangulation.  Are there marks on the victim’s throat, from her own hands trying to claw off the perpetrator’s hands?  Following the incident, is the victim’s voice raspy?  Following the incident, was the victim light headed or faint?  Following the incident, did the victim’s throat swell?  (Always have the victim taken to the hospital; the throat swells from the outside in, and a victim who is not treated may die in her sleep.)

(From a presentation by Lt. Det. Paul Porter of the Randolph Massachusetts Police Department, at the Sixth Annual Statewide Domestic Violence Conference, Hyannis, May 2001.)

· Defensive Wounds 

· Injuries to the Defendant
· Scratches, bruises, bite marks consistent with the victim struggling

e.g.:  Why does the perpetrator have a bite mark on his chest?  Because he had the victim in a head-lock, strangling her, and her only recourse in struggling to get free was to use her teeth where her teeth were – against his chest. 

· Items From the Scene
· Weapons present at the scene, and/or attainable by the defendant -- whether or not actually used in the assault

· Anything thrown or used as a weapon

· Anything broken, damaged, or moved  (to indicate a struggle occurred)

· Clothing, especially if removed, torn, or bloodied

· Forensics

· Blood, hair, semen, fingernails, tissue

· Prints:  finger, foot, shoe, wheel, dust

· Blood: type, trail, spatter patterns 

Blood pattern experts can provide critical evidence to precisely reconstruct the perpetrator’s actions.  The size and shape of the blood spray, and its angle, can provide the expert with enough information to determine the relative positions of the victim and the assailant.

· Ballistics 

· Bitemarks

If evidence is correctly preserved (through photographs taken with a scale, and through detailed observations of the shape and coloring of the mark), forensic odontologists can match a bitemark to a defendant based on the shape, size and spacing of his teeth.

· Maps and Diagrams
· Of  the scene: 

lay out of the apartment or house

lay out of the neighborhood

· Of the victim:

locations where she was struck

location of bruises, cuts

positions during the assault

· Photographs

· Of the victim (immediately, and then later to better show bruising)

· Of the suspect

· Of any weapons 

· Of items thrown or used as weapons

· Of the crime scene:  

The general setting; 

Anything disrupted or broken 

· Autopsy

· Personal Property of the Defendant and/or Victim

· Letters to the victim

Authenticate for admissibility either through 

identification of the handwriting 

(prior familiarity, search warrant, or use of experts for comparison)

or identification of the typed document

(establish access to a certain computer)

· Gifts for the victim

· Personal items left at the scene (goes to identity, timing, cycle of violence within the relationship)

3.7.   ASSESS ALL POTENTIAL WITNESSES 

3.7.1. Who to Look For

Have all possible witnesses been contacted?  Remember that for all domestic violence cases, and for non-stranger sexual assaults, your potential witnesses should not be confined to people present at the scene of the crime and its aftermath.  You also want to investigate all persons who spoke to the victim before, during or after the crime, and anyone who may be able to testify about the nature of the relationship, any prior abuse, the defendant’s state of mind, his opportunity to commit the crime, behavior that sheds light on possible motives, statements he has made at any time regarding the victim, statements or actions revealing his intention or desire to commit the crime, and statements made by the victim which will fall within a hearsay exception. Also try to find testimony which identifies the defendant as the perpetrator (in addition to the victim’s statement), in order to corroborate and/or to replace the victim’s testimony should she be unavailable at trial.

Consider:
· All persons at the scene prior to the incident

· All persons at the scene during the incident

· All persons the victim spoke to before, during and after the


incident

· All responding officers

· All reporting officers

· All neighbors

· Ambulance drivers, EMTs, firefighters

· Doctors, nurses, hospital contacts 

· Sexual Assault Nurse Examiners (“SANEs”,) or whomever conducted the Sexual Assault Evidence Collection Kit Exam

· Friends

· Family

· Acquaintances

· Co-workers

3.7.2. Experts 

Consider expert testimony, not only to cover forensic subject matters, but also to explain responses and characteristics commonly displayed by crime victims.  Battered Woman Syndrome and Rape Trauma Syndrome are discussed below.  Other pertinent subjects for expert testimony include “Frozen Fright Syndrome,” in which, as the name implied, the victim is too frightened to do anything at all, including fighting off an assailant, and “Stockholm Syndrome,” in which the victim identifies with and becomes attached to the perpetrator(s).  Patty Hearst was a famous example of this syndrome.

3.7.2.1. Admissibility of Expert Testimony

Testimony of an expert as to matters within his expertise are admissible whenever it will aid the jury in reaching a decision.  The test is whether the testimony will assist the trier of fact in determining a fact in issue or in understanding the evidence.  Commonwealth v. Dockham, 405 Mass. 618, 628 (1989).  

When a subject matter before the jury is not within the scope of ordinary experience, and therefore the jury is not equipped to draw inferences justified by the facts,  it is permissible for experts --persons specially versed in the subject-- to testify as to what conclusion should be drawn from facts.   Liacos, Handbook of Massachusetts Evidence (7th Ed. 1999), § 7.6, at 384-385, citing Commonwealth v. Dockham, supra, and LeBlanc v. Ford Motor Co., 346 Mass. 225, 231-232 (1963).   

Expert testimony may be appropriate, in the discretion of the trial judge, even where it is not necessary. Id. at 385-86.  The expert’s testimony is not binding; the jury may decline to adopt any one or all of the expert’s conclusions. Id. at 388.   If the opinion is a guess or a mere assertion of a possibility of a causal connection, such opinion is insufficient alone to sustain a finding. Id. at 391.
An expert may gain his knowledge of the particular facts in dispute from facts that are not in evidence, but which would be admissible in evidence.  Dept. of Youth Services v. A Juvenile, 398 Mass 516 (1986). 

Hearsay may be used by an expert for general facts that go into the making of expertise, but not for knowledge as to the specific facts in controversy.  Soares v. Stop & Shop Companies, Inc., 16 Mass. App. 979, 980 (1983).  The fact that a witness has been exposed to hearsay does not imply that he has relied on it in the formation of his opinion.  Hanover Ins. Co. v. Talhouni, 413 Mass 781 (1992).
A judge has wide discretion in qualifying a witness to offer expert opinion.  Commonwealth v. Devlin, 365 Mass. 149, 152 (1974); Commonwealth v. Avellar, 416 Mass. 409, 417 (1993).  The decision to qualify a witness as an expert on a particular matter that is within that witness’ field of expertise will not be disturbed absent an abuse of discretion or error of law.  Commonwealth v. Johnson, 410 Mass. 199, 202 (1991).  “The crucial issue is whether the witness has sufficient education, training, experience, and familiarity with the subject matter of his testimony.”  Lerch v. Daniels, 401 Mass. 65, 68 (1987).   If a jury can form a reasonable opinion without the aid of expert testimony the testimony may be excluded; however, the judge in his discretion may admit expert testimony even where it is not essential.  Commonwealth v. Butynski, 339 Mass. 151, 153 (1959).
In Massachusetts, the rule for admitting expert opinion based on scientific theory or process (as distinct from expert opinion based on experience, training, and observation) was largely framed according to the “general acceptance” test set forth in Frye v. United States, 293 F. 1013 (D.C. Cir. 1923).  The Frye test admits the opinion testimony of a scientific expert only if the methodology on which the opinion is based is generally accepted as reliable by specialists in the field.  If a scientific theory or technique is a subject of debate in the scientific community, and differences exist among reputable scientists, the Frye test excludes the expert testimony without assessing the merits of the underlying dispute.  
In 1993, the Supreme Court abandoned Frye’s general acceptance test and adopted the more liberal test of “relevancy,” pursuant to Federal Rule of Evidence 702, in Daubert v. Merrel Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993).  That same year, the Massachusetts Supreme Judicial Court accepted the “basic reasoning” of Daubert,  in Commonwealth v. Lanigan (II), 419 Mass. 15, 24-26 (1994). A judge must assess “whether the reasoning or methodology underlying the testimony is scientifically valid and that the methodology properly can be applied to the facts in issue.” Id. at 26. 

However, Daubert‘s broader standard doesn’t mean there are “no limits on the admissibility of purportedly scientific evidence.” Daubert, supra, at 589.  Under Daubert, the trial judge must ensure “junk science” is not admitted.  Accordingly, a witness must be shown to be sufficiently qualified by “knowledge, skill, experience, training, or education” before being permitted to give expert testimony and the judge must “ensure that any and all scientific testimony or evidence admitted is not only relevant, but reliable.” Daubert, 509 U.S. at 589:
(T)he trial judge must determine at the outset, pursuant to Rule 104(a), whether the expert is proposing to testify to (1) scientific knowledge that (2) will assist the trier of fact to understand or determine a fact in issue.  This entails a preliminary assessment of whether the reasoning or methodology underlying the testimony is scientifically valid and of whether that reasoning or methodology properly can be applied to the facts at issue.
Daubert, 509 U.S. at 592-593.  “The ultimate test … is the reliability of the theory or process underlying the expert’s testimony,” even if “general acceptance” has not yet been achieved.  Commonwealth v. Lanigan,(II) 419 Mass. 15, 24 (1994).  Frye is not dead, as the SJC “suspect(s) that general acceptance in the scientific community will continue to be the significant, and often the only issue.”  Commonwealth v. Lanigan (II), 419 Mass. 15, 26 (1994). 
Part of the rationale for the rule is that a scientific theory may be demonstrably reliable, but too novel to have gained thorough review in scientific literature and thus demonstrable general acceptance in the scientific community.  Canavan’s Case, 432 Mass. 304, 311-312 (2000).

The proper foundation for expert opinion evidence is:
(1) that the witness is qualified with special knowledge and 
(2) that he has sufficient knowledge of the particular facts to “bring his expertness meaningfully to bear.”   

Liacos, section 7.7.2, at 400-401 

In summary, in determining whether an expert’s testimony will be allowed, the court will inquire:

1. Should expert testimony on the topic come in at all?
A. Is the subject one which the jury is competent to decide without the expert testimony?

B. Should the testimony, even if reliable, be excluded out of fairness or other grounds?

C. Is the basis for the testimony sufficiently reliable?

2. Have the foundation requirements been met?
A. Has it been demonstrated that the witness has special knowledge?

B. Has it been demonstrated that the expert has sufficient knowledge of the facts of the case to offer an opinion?
Sources of the Expert’s Knowledge:

· Facts observed by the expert.

· Facts within the expert’s own knowledge and testified to by the expert.

· Hypothetical questions.  

The facts assumed in hypothetical questions put to the expert must be “supported either by admitted facts or by the testimony of other witnesses already given or to be given at the trial, or on facts derived partly from one source and partly from another.”  Commonwealth v. Russ, 232 Mass. 58, 73 (1919). 

The expert may opine based on use of facts or data traditionally relied upon by experts, “if the facts or data are independently admissible,” even if they have not in fact been admitted.  Department of Youth Services v. A Juvenile, 398 Mass. 516, 530 (1986).

Scope of the Expert’s testimony:

· An expert may not offer an opinion as to the defendant’s innocence or guilt.  Commonwealth v. Hesketh, 386 Mass. 153, 161 (1982).

· A “question calling for an opinion which is in the domain of the expert’s professional knowledge is not necessarily to be excluded merely because the expert’s conclusion reaches or approaches the ultimate issues before the jury.”  Commonwealth v. Pike, 430 Mass. 317, 324 (1999), quoting Commonwealth v. Colin C., 419 Mass. 44, 59 (1994). 

· The expert must avoid all comment, whether direct or implied, on the victim’s credibility; he must not “vouch” for the victim’s testimony.  Commonwealth v. Swain, 36 Mass. App. Ct. 433 (1994).

· Avoid the use of fresh complaint witnesses as experts.  Commonwealth v. Brouillard, 40 Mass. App. Ct. 448, 456-457 (1996).

· In cases involving sexually abused children, the expert may testify to the general behavior characteristics of sexually abused children (e.g. Commonwealth v. Colon, 49 Mass. App. Ct. 289, 291 (2000)); the expert may not refer or compare the child witness with those characteristics (Commonwealth v. Frederico, 425 Mass. 844, 849 (1997)).  An expert may not “provide profiles or testify as to the typical attributes or characteristics of the perpetrators of child abuse.”  Id. at 850, citing Commonwealth v. Colin C., 419 Mass. 44, 59 (1994).  

Scope of Cross-Examination of the Expert:

· Cross-examination to demonstrate a witness’s bias is a “matter or right” and an “expert witness is not immune from such examination.”  Commonwealth v. Perkins, 39 Mass. App. Ct. 577, 581 (1995). However, a judge may limit cross-examination as to collateral matters designed to show bias or hostility by the expert.  Commonwealth v. Phelps, 210 Mass. 109, 114 (1911). 

· Cross-examination weakening an expert’s qualifications does not require that his testimony be stricken; rather, it is a factor for the jury to weigh.  Commonwealth v. Shea, 356 Mass. 358, 361 (1969).

· Statements from treatises, periodicals or pamphlets, established as a reliable authority, may be admitted in cross-examination of an expert.  The statements may be read into evidence, but may not be received as exhibits.  Proposed Mass. R.Evid. 803 (18), adopted in Commonwealth v. Sneed, 413 Mass. 387, 394-397 (1992).  The witness must have a “fair opportunity to assist the statement in context and comment on it, either during cross-examination or on redirect.” Id. at 396.

The Effect and Weight of the Expert’s Testimony:

· An expert is no different from any other witness: the finder of fact is not bound by an expert’s conclusions, and may accept all of them, some of them, or none of them.  Commonwealth v. DelMinico, 408 mass. 230, 235 (1990).  Where there is conflicting expert testimony, as with other testimony, it is for the trier of fact to resolve the conflict.  Ward v. Commonwealth, 407 Mass. 434, 438-439 (1990). 

3.7.2.2.  Expert Testimony on Rape Trauma Syndrome 

SEE SAMPLE MOTION, SECTION 6 
Rape trauma syndrome is recognized by the psychiatric profession as a form of post-traumatic stress disorder that often manifests itself in identifiable symptoms common among women (and children) who have been raped or sexually assaulted.  See Burgess & Holstrom, “Rape Trauma Syndrome”, 131 Am.J.Psychiatry 981 (Sept. 1974).  Expert testimony concerning rape trauma syndrome has been held sufficiently relevant to be admissible. Commonwealth v. Mamay, 407 Mass. 412 (1990).
In Mamay, a physician was charged with sexually assaulting and/or raping several patients.  At trial, Ann Burgess, co-author of “Rape Trauma Syndrome”, supra, was qualified as an expert in the field of rape and sexual assault syndrome.  The court found her testimony to be relevant and proper:
Burgess testified that not all victims of rape and sexual assault will report the event immediately.  Often the first person they will tell is someone close to them.  Burgess also said that, in the context of a trust relationship, such as a doctor-patient relationship, some victims may return to the trusted relationship for further contact with the perpetrator of the assault.  Burgess’s testimony did not relate to the victims in this case.  It was simply testimony relating to rape and sexual assault syndrome generally.  See Commonwealth v. Dockham, supra at 627-630.  See also Terrio v. McDonough, 16 Mass. App. Ct. 163, 175-176 (1983).  It was within the judge’s discretion properly to conclude that it was beyond the jury’s common knowledge to know why a victim would return to a situation in which she had been sexually assaulted or raped. 

Mamay, 407 Mass. at 421.  In Mamay, the court listed numerous courts and commentators who have recognized the scientific basis of rape trauma syndrome and concluded the syndrome was properly recognized by the trial court:
Thus, there was a clear basis from which the judge could conclude that the medical community has generally recognized the existence of rape trauma syndrome.  Burgess’s expert opinion as to who generally is affected by the syndrome and the extent of the syndrome in the context of a trust relationship was based on her professional knowledge and experience and was clearly permissible.  There was no abuse of discretion.  

Id. at 422.  You may wish to offer such expert testimony to explain behaviors of rape 
victims which run contrary to popular misconception, such as reporting delays,

repressed recall, recantations, abnormal or unusual composure, or continuing
contact with the perpetrator. Be sure that your expert confines her testimony to rape
and sexual assault generally; the expert shouldn’t testify that a victim’s symptoms were
 in fact caused by sexual abuse, or otherwise vouch for her truthfulness.  See 
Commonwealth v. Montaniro, 409 Mass. 500, 504 (1991).
3.7.2.3.  Expert Testimony on Battered Women Syndrome

 SEE SAMPLE MOTION, SECTION 6.
The term “Battered Woman Syndrome” was popularized by psychologist Lenore Walker in her book, The Battered Woman (New York:  Harper and Row, 1979).  The term refers to typical response patterns of women who are involved in abusive relationships.  Many of these responses run counter to what is commonly perceived to be “normal” behavior, that is, that victims of assaultive partners or spouses would naturally choose to end an abusive relationship.  Battered woman syndrome experts attempt to explain why, in fact, victims often remain in abusive relationships.  The syndrome is described in terms of either a “learned helplessness” response or as a type of post-traumatic stress disorder.  (Much of Lenore Walker’s research was incorporated by the Diagnostic and Statistical Manual of Mental Disorders IV , in which the syndrome is recognized as a subcategory of post-traumatic stress disorder.)

BWS Testimony Concerning a Defendant’s Allegations of Self-Defense 

Expert testimony on battered woman syndrome is admissible in most jurisdictions to support a defendant’s claims that she, as an abused woman, killed or injured her abuser in self-defense or duress.   In Massachusetts, the testimony has been ruled admissible in such circumstances by judicial decree as well as by statute:

By statute, expert testimony is available to a defendant charged with murder, manslaughter, or assault of partner or spouse, where the defendant has claimed self-defense, duress, or coercion.  The testimony may be used to establish “the reasonableness of the defendant’s apprehension that death or serious bodily injury was imminent ...”  M.G.L. c. 233, § 23F.
Where the claim of self-defense is in issue, and there is evidence of a pattern of abuse of the defendant by the victim, expert testimony on common patterns in abusive relationships and the typical emotional and behavioral responses of persons who are battered may be admissible.  Commonwealth v. Rodriguez, 418 Mass. 1, 7 (1994).

Expert testimony concerning the profile of a typical “abusive male” is inadmissible to show Battered Woman Syndrome at a trial of indictments that the defendant assaulted his former girlfriend on two occasions.  Commonwealth v. Roche, 44 Mass. App. Ct. 372 (1998).

Where the voluntariness of the defendant’s statement was a live issue at a motion to suppress and at trial, the defendant was allowed to present an expert on Battered woman Syndrome.  Commonwealth v. Crawford, 429 Mass. 60 (1999). 

BWS Testimony Concerning a Victim’s Behavior:

The Massachusetts Appeals Court addressed the question of admissibility of expert testimony on battered woman syndrome when the victim is not a defendant, in Commonwealth v. Goetzendanner, 42 Mass. App. Ct. 639 (1997).  The Court held that expert testimony concerning Battered Woman Syndrome is admissible to explain behavioral or emotional characteristics common to most victims of battering and to show that an individual victim or victim/witness has exhibited similar characteristics. 

Goetzendanner involved a victim who was in an abusive relationship, which she tried to end several times.  Following a severe beating by the defendant, the victim became distraught, depressed and obsessed with trying to understand why the defendant had beaten her. She had the restraining order against the defendant removed, recanted her statements, and attributed the attack to a former boyfriend.  After admitting herself to a residential drug and alcohol treatment program she reaffirmed the defendant’s role in attacking her.  

The Commonwealth offered expert testimony from Karla Digirolamo, the Executive Director of the New York State Office for Prevention of Domestic Violence, on the general characteristics of women with battered woman’s syndrome. The expert testified about domestic violence generally and battered woman syndrome specifically.  “She explained the cyclical nature of abusive relationships, the effect drugs and alcohol have upon those relationships, and the survival tactics typically exhibited by battered women, including their tendency to leave and then return to the batterer many times before finally ending the relationship.” Id, at 641.  The defendant objected to the expert testimony at trial, and appealed its admission.   

Citing Commonwealth v. Mamay 407 Mass. 412, 421-422 (1990) as analogous, Second Assistant District Attorney Anne M. Kendall of Berkshire County argued on appeal that the subject matter was proper expert testimony which helped explain why a victim or a witness may have acted in a particular way. (see section 3.7.2.3, infra:  in Mamay, expert testimony on rape trauma syndrome was held admissible).  

The decision affirmed the conviction and the denial of the defendant’s motion for a new trial, concluding that the expert testimony on battered woman’s syndrome was properly admitted: 

...[T]he over-all ends of  justice and crime prevention would be ill-served if we were to deny the use of evidence of BWS [battered woman syndrome]  to a victim seeking redress through the legal system for her injuries, only to allow that same evidence after she finally has taken matters into her own hands and is then placed on trial for killing or assaulting her abuser.  We conclude that, where relevant, evidence of BWS may be admitted through a qualified expert to enlighten jurors about behavioral or emotional characteristics common to most victims of battering and to show that an individual victim or victim witness has exhibited similar characteristics. 

Goetzendanner, 142 Mass. App. Ct. 639, 645-646 (1997).

In Commonwealth v. Crawford, 429 Mass. 60 (1999), the Court quoted Goetzendanner to support the proposition that the “pattern of behavioral and emotional characteristics common to the victims of battering lies beyond the ken of the ordinary juror and may properly be the subject of expert testimony.”   But see Commonwealth v. Oliveira, 431 Mass. 609, 613 (2000), in which the Commonwealth’s argument that “there’s a variety of reasons, social and economic reasons why women stay with men who abuse them and their children” was proper, even absent expert testimony, because “in the context of the case the argument was grounded in common sense not expertise.”

Sample Predicate Questions for Qualifying a BWS Expert
· What is your name?

· What is your educational background?

· What is your professional background?

· What is your present occupation?

· How were you appointed to your present position?

· Can you describe your office/agency/research group -- tell us its purpose and focus?

· How big is your staff, and what are the various duties of the staff members?

· Are you familiar with the term Battered Woman Syndrome?  What does it refer to?

· How did you obtain information on the topic of Battered Woman Syndrome?

· Is there a recognized field of study in the area of Battered Woman Syndrome?

(The witness may choose to discuss the recognition by the Diagnostic and Statistical Manual of Mental Disorders IV, the Surgeon General’s Office’s work in recognizing the battering of women as a significant public health problem, the American Medical Association’s response to the phenomenon, the level of recognition by medical professionals in general, and the most respected and influential public health studies on the issue.) 

· Are there responses that are consistently identified as experiences of battered women?

· Is there a pattern or cycle of behavior associated with domestic violence?

· Are there survival tactics commonly employed by victims of domestic violence?

· Is there a scientific basis for identifying the responses, patterns and tactics as being the experiences of battered women?

· Are there studies to support the identification of certain responses as being the experience of battered women?

· Are there recognized authorities in the field of Battered Woman Syndrome?

· Are you familiar with the works of these recognized authorities?

· How do you update your information about Battered Woman Syndrome?

· Have you published any materials relative to Battered Woman Syndrome?

· Have you educated or trained individuals or groups about Battered Woman Syndrome?  If so, please identify the groups, and describe the training.

· Are you a clinician?

· Do you have experience diagnosing women with Battered Woman Syndrome?

· Have you testified on other occasions about Battered Woman Syndrome?  In which courts?

· Were you qualified as an expert by the judge presiding at trial?

· Have you ever interviewed the alleged victim in this case?

· At this time Your Honor, the Commonwealth asks that the court find: 

1)  that the proposed expert testimony is beyond jurors common knowledge

2)  that there is recognition is the scientific community of Battered Woman Syndrome 

3)  that there is an appropriate basis in the scientific community upon which the expert opinion may rest.

· Accordingly, the Commonwealth requests the witness be qualified as an expert in the field of Battered Woman Syndrome, with the expectation she will testify about the Syndrome generally and will not testify to the particulars of this case or give any opinion about the alleged victim in this case.

3.8.    ASSESS THE BASIS FOR ADMISSIBILITY OF ALL TESTIMONY

Consider all potential types of testimony, bearing in mind critical hearsay exceptions and Crawford v. Washington, 541 U.S. 26 (2004), Davis v. Washington and Hammon v. Indiana, 126 S. Ct. 2266 (2006), as well as Commonwealth v. Gonsalves, 445 Mass. 1 (2005). See further information below in this section.
· Review the following list of types of potential testimony, and the brief explanations and annotations regarding each type of testimony. 

· Even if you are confident you can prove all the elements of the alleged crime with the witnesses you presently have, you must prepare for future complications:  you will not know if you are going to need many of these statements until trial has commenced --

e.g., the victim becomes unavailable, so you need to enter prior recorded testimony and declarations of physical condition; 

e.g., the defendant claims the victim is contriving, so you offer prior consistent statements as corroboration of credibility; 

e.g., the victim testifies for the defense, so you offer her grand jury testimony as a prior inconsistent statement for impeachment purposes. 

· See if the police reports and witness statements contain the information you need to determine the availability of all possible types of testimony.   If not, see that investigators/officers locate and interview the appropriate witnesses and file supplemental reports.

· Identify the basis for admissibility for all testimony.  First, ask “is the evidence offered for purposes other than the truth of the matter?”  If so, it is not hearsay testimony. 

· Hearsay evidence is nevertheless admissible in some instances, either because the statements were made under circumstances that insure accuracy, or because no better evidence is available.  Liacos, Handbook on Massachusetts Evidence, § 8.8, at 464 (7th ed. 1999) (“Liacos”).  Review these hearsay exceptions. Keep in mind, however, the principles laid out in Crawford v. Washington, 541 U.S. 26 (2004); Davis v. Washington and Hammon v. Indiana, 126 S. Ct. 2266 (2006); and Commonwealth v. Gonsalves, 445 Mass. 1 (2005), all of which state that testimonial statements are inadmissible unless the declarant is legally unavailable and there was a prior adequate opportunity for cross-examination.  
Consider:
· Admissions and Implied Admissions

· Business Records

· Certification of Out-of State Restraining Orders

· Character and Reputation Evidence 

· Confessions

· Consciousness of Guilt Evidence

· Declarations by the Victim of Physical Condition

· Declarations as to Mental Condition (“State of Mind”)

· Descriptions of the Victim’s Appearance and Demeanor

· First Complaint 
(see sample motion, section 6, infra)

· Hostile Relationship Evidence

· “Intimidating” Evidence (efforts to induce a witness not to testify) 

· Learned Treatises

· Medical Records/ Medical Opinion

· Past Recollection Recorded/ Present Recollection Revived

· Present Sense Impression

· Prior Bad Acts by the Defendant

(see sample motion, section 6, infra)

· Prior Bad Acts by the Victim

(see sample motion, section 6, infra) 

· Prior Consistent Statements:  “Rehabilitation”

· Prior Criminal Convictions 

· Prior Inconsistent Statements:  “Impeachment”

· Prior Reported Testimony, declarant unavailable

(see sample motion, section 6, infra)

· Public Records

· Res Gestae  
· Spontaneous Utterances / Exclamations  (a.k.a. “Excited Utterances) 
(see sample motion, section 6, infra) 
· Voice Identification

For a more thorough treatment of evidentiary foundations, Massachusetts case law,  and admissibility issues with respect to all of these subjects, consult Liacos’s Handbook on Massachusetts Evidence or the Massachusetts Digest. 

3.8.1. Admissions and Implied Admissions

“Traditionally, the extrajudicial statements of a party have been labeled ‘admissions.’  The term, however, is misleading.  There is no requirement that an extrajudicial statement of a party be incriminating, inculpatory, or inconsistent with his perceived interests at the time it was made, to be admissible.  Any statement of a party is admissible against him when offered by an opponent, if not objectionable on grounds other than hearsay.” Such statements are admissible without regard to whether the party against whom they are offered testifies in his own behalf.  Both oral and written statements are admissible.  Liacos, § 8.8, at 497.
Look for: statements by the defendant, both oral and written, to officers, jail booking clerks, 911 operators, relatives, neighbors, children, the victim, etc.  

Remember:  they will be admissible whether or not the defendant testifies; no foundations are required (unlike prior inconsistent statements); and testimony by the defendant in a prior court proceeding is admissible as an admission, whether or not he testifies in a subsequent proceeding.

3.8.2. Business Records 

An entry in an account kept in a book or by a card system or by any other system of keeping accounts, or a writing or record, whether in the form of an entry in a book or otherwise, made as a memorandum or record of any act, transaction, occurrence or event shall not be inadmissible in any civil or criminal proceeding as evidence of the facts therein stated because it is transcribed or because it is hearsay or self-serving, if the court finds that the entry, writing or record was made in good faith in the regular course of business and before the beginning of the civil or criminal proceeding  ... and that it was the regular course of such business to make such memorandum or record at the time of such act, transaction, occurrence or event or within a reasonable time thereafter. 

Mass. Gen. Laws ch. 233, § 78.
The custodian of records or a person familiar with how the records are generated may testify.  Four preliminary findings must be made:  

a)  that the entry was made in good faith; 

b)  in the regular course of business;
c) 
before the action was begun; and 

d) 
that it was the usual course of business to make the entry at the time of the event recorded or within a reasonable time thereafter.

Business Records after Crawford v. Washington, 541 U.S. 26 (2004); Davis v. Washington and Hammon v. Indiana, 126 S. Ct. 2266 (2006); and Commonwealth v. Gonsalves, 445 Mass. 1 (2005):

Keep in mind that even if the business record satisfies the above requirements, the record still may be inadmissible on grounds that it violates the defendant’s 6th Amendment right to confrontation.  This applies if:  a) the author of the records is NOT available to testify; and b) the statements contained in the record itself are testimonial.  If the statements contained within the record are testimonial,  then the hearsay statements contained in the record may only be admissible if the declarant is legally unavailable, and there was a prior adequate opportunity to cross-examine the declarant.  See Crawford v. Washington, 541 U.S. 26 (2004); Davis v. Washington and Hammon v. Indiana, 126 S. Ct. 2266 (2006); and Commonwealth v. Gonsalves, 445 Mass. 1 (2005). 

See Section 3.8.21, infra, for further information on “legal unavailability” and “prior opportunity to cross-examine.”

Here are some examples of the records you should consider: Computer and E-mail Records (see section 3.5.1, above); Employment Records (to show opportunity or identity); E.M.T. Run Sheets; Fax Records; Hospital  Records, Invoices, Medical Exams, Tests, or Treatment Records; Operator transcripts (911 calls; Phone Records; Police Logs; School Records (to show opportunity or identity).  
Remember, if you seek to offer any of the records listed above in evidence AND the records contain hearsay statements, AND the actual author of the records is not available to testify, then you must look to see if the hearsay statement is “testimonial” as the term is defined in Crawford, Hammon, Davis and Gonsalves.

Here is a summary of the Important Cases on this issue:
Crawford v. Washington, 541 U.S. 26 (2004)

Statements made by a witness while being interrogated by law enforcement are “testimonial” and are not admissible if the witness becomes “unavailable” at the time of trial unless the defendant had a prior opportunity to cross-examine the witness.  The previous reliability test established in Ohio v. Roberts to admit out-of-court hearsay statements is no longer sufficient.
Davis v. Washington and Hammon v. Indiana, 126 S. Ct. 2266 (2006)

Statements are nontestimonial when made in the course of police interrogation under circumstances objectively indicating that the primary purpose of the interrogation is to enable police assistance to meet an ongoing emergency.  Statements are testimonial when the circumstances objectively indicate that there is no such ongoing emergency, and that the primary purpose of the interrogation is to establish or prove past events potentially relevant to later criminal prosecution.  

Commonwealth v. Galicia, 2006 Mass. LEXIS 686 (2006)
Statements made by a victim to a 911 dispatcher are admissible if they were made under circumstances objectively indicating that the primary purpose was to enable police to meet an ongoing emergency.  Conversely, statements made by a victim to responding officers when the emergency passed are not admissible.  
Commonwealth v. Gonsalves, 445 Mass. 1 (2005)

If the Commonwealth’s witness is legally unavailable, his out-of-court testimonial statements will not be admissible unless there was a prior opportunity for adequate cross-examination by the defendant.  Each hearsay statement must be analyzed under both the testimonial per se and the testimonial in fact tests.

Testimonial per se:  Includes prior testimony before a grand jury, at a deposition, preliminary hearing, prior trial or in an affidavit, and statements procured through police interrogation.

Police Interrogation:  Includes any statement made in response to questioning by law enforcement agents except when the purpose of the questioning is to secure a volatile scene or to address the need for medical care.  

Testimonial in fact: The test is whether a reasonable person in the declarant’s position would anticipate his statement being used against the accused in investigating and prosecuting a crime.

Commonwealth v. Lampron, 65 Mass. App. Ct. 340 (2005)
Medical records made shortly after a patient’s admission to the hospital that are kept for the purpose of diagnosis and treatment, which include opinion and discretionary statements and which do not contain anything that suggests they were made in anticipation of their use in the investigation or prosecution of a crime, are not “testimonial per se” or “testimonial in fact”, and therefore do not implicate the confrontation clause.

Commonwealth v. Verde, 444 Mass. 279 (2005)

Drug certificates are not testimonial evidence and therefore the confrontation clause is not implicated.  The laboratory technician who analyzed the drugs is not required to testify at trial in order for the drug certificate to be admitted into evidence. Drug certificates are akin to a business record and therefore fall within the public records exception to the confrontation clause.  

Commonwealth v. Crapps, 64 Mass. App. Ct. 915 (2005)

Certified records of prior conviction and drug certifications are not testimonial and do not implicate the confrontation clause. 

3.8.3. Confessions


You will have to satisfy the voluntariness standard:  in brief, due process requires you to show that the defendant’s will was not overborne, that he confessed as a matter of free choice, that the statement, even if spontaneously made, was a product of a rational intellect and a free will.  Confessions and admissions illegally obtained in violation of Fourth, Fifth, or Sixth Amendment rights cannot be used as corroborative evidence against the defendant.  The Miranda rule is involved where there is a custodial interrogation  -- be sure you understand the parameters of “custody” and “interrogation.”

3.8.4. Consciousness of Guilt Evidence  


Testimony concerning the defendant’s actions in fleeing the scene, attempting to leave the jurisdiction, or hiding from law enforcement is admissible as standard evidence of consciousness of guilt. “Evidence of flight, escape or concealment ... is admissible under appropriate circumstances as probative of the defendant’s guilty state of mind. Liacos, § 4.2.1, at 117 (citations omitted, emphasis added).

If the defendant materially altered his appearance after a crime, it may be offered as evidence of consciousness of guilt.  Commonwealth v. Doucette, 408 Mass. 454, 461 (1990); Commonwealth v. Pina, 406 Mass. 540, 548 (1990); Commonwealth v. Kater (I), 388 Mass. 519, 535 (1983).  


Consciousness of guilt evidence may be admitted even though the defendant presents plausible alternative explanations for the conduct that are consistent with innocence of the crime charged.  Liacos, § 4.2.1, at 118.

The Toney Instruction:  When consciousness of guilt evidence is admitted, the jury should be instructed that they are not to convict on the basis of that evidence alone; they may, but need not, consider the evidence as one factor tending to prove the guilt of the defendant.  Commonwealth v. Toney, 385 Mass 575, 585-86 (1982); see Liacos, § 4.2.1, at 121.
3.8.5. Certification of Out-of-State Court Orders (e.g. Restraining Orders)

Under section 5(A) of  Mass. Gen. Laws ch. 209A, any protective order issued by another jurisdiction shall be given full faith and credit.  Accordingly, many domestic violence cases require offering adequate proof of another state’s court records.  Proof of another state’s court records is provided for under Mass. Gen. Laws ch. 233, § 69, which states that such records are admissible “if authenticated by the attestation of the clerk or other officer who has charge of the records of such court under its seal.”  This appears to endorse the introduction of out-of-state records through either a written certification or attestation of the out-of-state’s court clerk.  Case law also supports the introduction of records in either manner:  

Commonwealth v. Rondoni, 333 Mass. 384 (1955) (Defendant’s Conn. record was admitted upon the certification by an assistant clerk on court stationery, to which the court seal was affixed, over his signature, that the “foregoing [record] is a true copy of the judgment rendered on [  ] in case # [  ], on file in records of this court”; SJC held the document met the requirements of ch. 233, § 69).  

Commonwealth v. Key, 381 Mass. 19 (1980) (Defendant’s Virginia conviction was admitted upon the attestation of a Virginia deputy clerk.  While prior cases established the principle that where the certifying officer is not the clerk, “it should appear by the certificate or otherwise that [the officer] has ‘charge of the records’,” Willock v. Wilson, 178 Mass. 68 (1901), the SJC upheld the admission, taking judicial notice of the Virginia law providing the deputy clerk with the same authority as the clerk and concluding that the deputy clerk had “charge of the records” for purposes of the statute).
Kaufman v. Kaitz, 325 Mass. 149 (1949) (The requirements of ch. 233, § 69 are not applicable where the court clerk actually testifies to the authenticity of the records).
3.8.6. Declarations (by the Victim) of Physical Condition


Statements the victim made to any witness describing her physical condition can qualify as an exception to the hearsay rule and will be particularly valuable should the victim become unavailable. (i.e., “My ribs hurt”; “My arm feels like its broken”). Expressions of present pain, whether articulate or inarticulate and whether or not made to a physician, could potentially be  admissible in Massachusetts.  Murray v. Foster, 343 Mass. 655 (1962); Bacon v. Charlton, 61 Mass. (7 Cush.) 581 (1851).  See also Liacos, § 8.14, at 547.  


A physician may testify to statements made by a patient for purposes of diagnosis and treatment.  Commonwealth v. DeOliveira, 447 Mass. 56 (2006); Commonwealth v. Costello, 411 Mass. 371, 376 1991).  “... A physician may testify as to statements of past pain, symptoms, and condition made to him when he was consulted by declarant for purposes of diagnosis and treatment. ... If the primary purpose of such statements was to obtain medical treatment, they are admissible even if made after the commencement of the litigation.”  Liacos, § 8.14, at 547 (citations omitted).  Such statements might reasonably include statements identifying the child’s abuser.  See  United States v. Joe, 8 F.3d 1488, 1494 (10th Cir. 1993)  (“[T]he identity of the abuser is reasonably pertinent to treatment in virtually every domestic sexual assault case, even those not involving children”).

After Crawford v. Washington, 541 U.S. 26 (2004) and Commonwealth v. Gonsalves, 445 Mass. 1 (2005), the Supreme Judicial Court decided Commonwealth v. DeOliveira, 445 Mass. 56 (2006), which held that a child’s hearsay statements to an emergency room pediatrician that she had been sexually assaulted were not testimonial under Crawford and Gonsalves and were admissible because they were made for the purpose of diagnosis and treatment.  Adopting a case-by-case approach, the Court held that a reasonable person in the victim’s position and armed with her knowledge could not have anticipated that her statements would be used in a prosecution against the defendant.  
Keep in mind that each situation must be analyzed under this case-by-case approach to determine if the victim’s hearsay statements are testimonial as that term is now defined in Crawford, Davis, Hammon and Gonsalves.  The statements may still be inadmissible on grounds that they violate the defendant’s 6th Amendment right to confrontation.  This applies if:  a) the declarant (victim) is NOT available to testify; and b) the hearsay statements are being offered for their truth and are testimonial.  If the hearsay statements are testimonial, then they are only admissible if the declarant is legally unavailable, and there was a prior adequate opportunity to cross-examine the declarant.  See Crawford v. Washington, 541 U.S. 26 (2004); Davis v. Washington and Hammon v. Indiana, 126 S. Ct. 2266 (2006);  and Commonwealth v. Gonsalves, 445 Mass. 1 (2005). 

See Section 3.8.21, infra, for further information on “legal unavailability” and “prior opportunity to cross-examine.”

Here is a summary of the Important Cases on this issue:

Crawford v. Washington, 541 U.S. 26 (2004)

Statements made by a witness while being interrogated by law enforcement are “testimonial” and are not admissible if the witness becomes “unavailable” at the time of trial unless the defendant had a prior opportunity to cross-examine the witness.  The previous reliability test established in Ohio v. Roberts to admit out-of-court hearsay statements is no longer sufficient.
Davis v. Washington and Hammon v. Indiana, 126 S. Ct. 2266 (2006)

Statements are nontestimonial when made in the course of police interrogation under circumstances objectively indicating that the primary purpose of the interrogation is to enable police assistance to meet an ongoing emergency.  Statements are testimonial when the circumstances objectively indicate that there is no such ongoing emergency, and that the primary purpose of the interrogation is to establish or prove past events potentially relevant to later criminal prosecution. 
Commonwealth v. Galicia, 2006 Mass. LEXIS 686 (2006)
Statements made by a victim to a 911 dispatcher are admissible if they were made under circumstances objectively indicating that the primary purpose was to enable police to meet an ongoing emergency.  Conversely, statements made by a victim to responding officers when the emergency passed are not admissible.  
Commonwealth v. Gonsalves, 445 Mass. 1 (2005)

If the Commonwealth’s witness is legally unavailable, his out-of-court testimonial statements will not be admissible unless there was a prior opportunity for adequate cross-examination by the defendant.  Each hearsay statement must be analyzed under both the testimonial per se and the testimonial in fact tests.

Testimonial per se:  Includes prior testimony before a grand jury, at a deposition, preliminary hearing, prior trial or in an affidavit, and statements procured through police interrogation.

Police Interrogation:  Includes any statement made in response to questioning by law enforcement agents except when the purpose of the questioning is to secure a volatile scene or to address the need for medical care.  

Testimonial in fact: The test is whether a reasonable person in the declarant’s position would anticipate his statement being used against the accused in investigating and prosecuting a crime.
Commonwealth. v. DeOliveira, 445 Mass. 56 (2006)

A child’s hearsay statements to an emergency room pediatrician that she had been sexually assaulted were not testimonial under Crawford and Gonsalves and were admissible because they were made for the purpose of diagnosis and treatment and adopting a case-by-case approach the Court held that a reasonable person in

the victim’s position and armed with her knowledge could not have anticipated  that her statements would be used in a prosecution against the defendant.  
3.8.7. Declarations as to Mental Condition:  “State of Mind”


To prove that a declarant did an act, it is circumstantially relevant to show that at a time before or after the alleged act, not unreasonably remote from the act, the declarant declared a state of mind from which the act can be inferred.  White v. White, 346 Mass. 76 (1963).  See Liacos, § 8.15, at 549.

The statement may reveal the declarant’s present friendliness, hostility, intent, knowledge, plan, motive, design, or mental feeling.

The one type of state-of-mind evidence sometimes excluded is memory or belief as to past facts, e.g.,“Dr. Shephard has poisoned me” was not allowed to disprove a defense of suicide.  See Liacos, § 8.15, at 549.  

Conversations between the defendant and his girlfriend, which furnished a reason for the defendant to harbor anger towards his victims, anticipate a confrontation with them and arm himself with two handguns, were properly admitted to show the impact of the conversations on the defendant’s state of mind.  Commonwealth v. Bush, 427 Mass. 26 (1998). 

The defendant’s admission that he was jealous of his wife, made six weeks before he assaulted her, was admissible to show a course of conduct between husband and wife and to show the defendant’s motive and state of mind.  Commonwealth v. DiMonte, 427 Mass. 233 (1998).

The testimony of police officers concerning the victim’s reports of domestic violence incidents and other testimony concerning her accounts to others of the defendant’s violence and her own fear was properly admissible as relating to the victim’s state of mind, where there was evidence that the defendant knew of that state of mind.  The defendant was convicted of first degree murder and stalking of his estranged girlfriend.  Commonwealth v. Cruz, 424 Mass. 207 (1997).

3.8.8. Descriptions of the Victim’s Appearance and Demeanor  


A lay witness may testify to the victim’s appearance and any visible signs of injury.  Commonwealth v. Barber, 261 Mass. 281, 288-89 (1927) (finger marks on the victim’s legs).  A witness’s observations of a victim’s appearance and demeanor is not fresh complaint testimony and is admissible for substantive purposes.  Commonwealth v. Moreschi, 38 Mass. App. Ct. 562, 567 (1995).   

3.8.9. First Complaint

SEE SAMPLE MOTION, SECTION 6.
Prior to the “first complaint” doctrine, which did not go into effect until Fall 2005, there was the “fresh complaint” doctrine, which allowed a hearsay account complaining of a recent sexual assault if it was considered to be “fresh” and was offered to corroborate the victim’s testimony.  The rationale behind this doctrine was that a victim’s failure to make a prompt complaint might be viewed by the jury as inconsistent with a charge of sexual assault, and in the absence of evidence of complaint, the jury might assume that none was made.  Id.  See Liacos, § 6.19.2, at 347.

On September 29, 2005, the SJC announced a new common law rule of evidence in Commonwealth v. King, 445 Mass. 217 (2005), which revised the “fresh complaint” doctrine and renamed it the “first complaint” doctrine. This rule is applied to all cases tried after October 27, 2005.
 
Under the "first complaint" doctrine, without regard to “freshness,” the witness to a sexual assault victim’s first complaint of the crime may testify about the fact of the first complaint, the details of the crime, and the circumstances surrounding the making of that first complaint.  The victim may also testify to the details of the first complaint, as well as why the complaint was made at that particular time.

 

Freshness:  Under the new doctrine, ostensible "delay" in disclosing a sexual assault is not a reason for excluding evidence of the initial complaint.  There no longer exists a requirement that a sexual assault victim’s complaint be made seasonably or promptly after the assault.  The timing of a complaint is simply one factor that the jury may consider in weighing the complainant's testimony.

 
Piling-on:  No more than one witness will be permitted to testify as to the complaint, and it will be limited to the first person the victim told of the assault.  That witness may testify to the details of the victim's first complaint of sexual assault and the circumstances surrounding that first complaint as part of the prosecution's case-in-chief.  If the first witness is unavailable, incompetent, or too young to testify meaningfully, the judge may exercise discretion to allow one other complaint witness to testify.  In such circumstances, the prosecution must justify the substitution before trial in a motion in limine.
Victim-Provided Details:  Overruling Commonwealth v. Peters, the SJC announced that the victim may also testify to the details of the first complaint (i.e., what the victim told the first complaint witness) and also why the complaint was made at that particular time.

 "Circumstances of the Complaint":  A first complaint witness may testify to the circumstances surrounding the initial complaint, i.e., the witness may testify to his or her observations of the victim during the complaint; the events or conversations that culminated in the complaint; the timing of the complaint; and other relevant conditions that might help a jury assess the veracity of the victim's allegations or assess the specific defense theories as to why the complainant is making a false allegation. 

 
Admissibility:  First complaint testimony, including the details and circumstances of the complaint, will be considered presumptively relevant to a victim's credibility except in cases where neither the occurrence of a sexual assault nor the victim's consent is at issue.  For example, it will not be admissible where the sole issue is the identity of the perpetrator.

 
Jury Instruction:  The SJC provided a specific instruction to be given to the jury contemporaneously with the first complaint testimony, and again during the final instructions.  The instruction is as follows:
In sexual assault cases we allow testimony by one person the complainant told of the alleged assault.  We call this “first complaint” evidence.  The complainant may have reported the alleged sexual assault to more than one person.  However, our rules normally permit testimony only as to the complainant's first report.  The next witness will testify about the complainant's “first complaint.”  You may consider this evidence only for specific limited purposes:  to establish the circumstances in which the complainant first reported the alleged offense, and then to determine whether that first complaint either supports or fails to support the complainant's own testimony about the crime. You may not consider this testimony as evidence that the assault in fact occurred.  The purpose of this “first complaint” evidence is to assist you in your assessment of the credibility and reliability of the complainant's testimony here in court.  In assessing whether this “first complaint” evidence supports or detracts from the complainant's credibility or reliability, you may consider all the circumstances in which the first complaint was made.  The length of time between the alleged crime and the report of the complainant to this witness is one factor you may consider in evaluating the complainant's testimony, but you may also consider that sexual assault complainants may delay reporting the crime for a variety of reasons.
Id.  
On January 16, 2008, the SJC revisited the First Complaint Doctrine and held there were two additional exceptions that allow a judge, in his/her discretion, to permit someone other than the “first complaint witness” to testify: 1) When the encounter that the victim has with the first person does not constitute a complaint; and 2) When there is a complaint, but the listener has an obvious bias or motive to minimize or distort the victim’s remarks.  See Commonwealth v. Murungu, 450 Mass. 441 (2008).  Additionally, in Commonwealth v. Arana, 453 Mass. 214 (2009) the Court reiterated its holding in Murungu, but also found that testimony which reiterates the fact of a sexual assault complaint being made could be admissible if its admissibility is independent of the first complaint doctrine.   
On July 16, 2009, the SJC held that more than one first complaint witness may testify where there is ongoing abuse over a period of many years, with escalating abuse during that time period, and the disclosures occurred at two separate intervals.  However, if more than one first complaint witness is allowed, the complaint must relate to different crimes.  See Commonwealth v. Kebreau, 2009 LEXIS 335.
3.8.10.  Hostile Relationship Evidence            

Hearsay testimony to show the existence of a hostile relationship between the victim and the defendant is likely to be admissible only under the following circumstances:  (1) the victim’s statement was made in the defendant’s presence shortly before her death; and (2) where the defendant is charged with murder by deliberate premeditation, there is other evidence of premeditation beyond the hearsay statements.

Evidence that the defendant gave the victim, his wife, two black eyes in the years preceding her murder “became relevant as a part of a continuum of hostile behavior” due to the uniqueness of the injury and the similarity between the victim’s prior injuries and those inflicted at the time of death.  Commonwealth v. Rosenthal, 432 Mass. 124 (2000).
A rifle belonging to the defendant, found on the victim’s bed, was properly admitted to show the discord between the defendant and the victim and to rebut the defendant’s motive to kill.  Commonwealth v. Magraw, 426 Mass. 589 (1998).
Testimony of witness regarding acts of violence by the defendant towards the victim, which the witness personally observed, were admissible to show the defendant’s motive to kill.  Commonwealth v. Arce, 426 Mass. 601 (1998).  

3.8.11.   “Intimidating” Evidence   

A criminal defendant’s threats or efforts to induce a witness not to testify are admissible as evidence at trial.  Torcia, 21 Wharton’s Criminal Evidence, § 431, at 729-30 (14th ed. 1986); Wright and Graham, 22 Federal  Practice and Procedure: Evidence, § 5178, at 153-59; C.J.S. Criminal Law § 748, at 398-99; 29 Am. Jur. 2d Evidence § 293, at 338-39; Annotation, “Admissibility in criminal case, on issue of defendant’s guilt, of evidence that third person has attempted to influence a witness not to testify or to testify falsely,” 79 A.L.R. 3d 1156; United States v. Maddox, 944 F.2d 1223,1229-30 (6th Cir. 1991), amended, 12 F.3d 599 (1993), cert. den., 502 U.S. 950, 502 U.S. 992 (1991); 501 U.S. 1113 (1992); 504 U.S. 924 (1992); and 510 U.S. 1206 (1994).

3.8.12.  Learned Treatises

To the extent called to the attention of an expert witness upon cross-examination, statements contained in published treatises, periodicals, or pamphlets on a subject of history, medicine, or other science or art, established as a reliable authority by the testimony or admission of the witness or by other expert testimony or by judicial notice.  If admitted, the statements may be read into evidence but may not be received as exhibits. … The witness should be given a fair opportunity to assess the statement in context and to comment on it, either during cross-examination or on redirect examination.  The judge, of course, will have to determine the relevance and materiality of the statement and should consider carefully any claimed unfairness or confusion that admission of the statement may create. 

Commonwealth v. Sneed, 413 Mass. 387, 394-97 (1992).
3.8.13.  Medical Records/ Medical Opinion  

A physician may testify to statements made by a patient for purposes of diagnosis and treatment.  Commonwealth v. Costello, 411 Mass. 371, 376 (1991).“... A physician may testify as to statements of past pain, symptoms, and condition made to him when he was consulted by declarant for purposes of diagnosis and treatment. ... If the primary purpose of such statements was to obtain medical treatment, they are admissible even if made after the commencement of the litigation.”  Liacos, § 8.14, at 547 (citations omitted).  Such statements might reasonably include statements identifying the child’s abuser.  C.f. United States v. Joe, 8 F.3d 1488, 1494 (10th Cir. 1993)  (“[T]he identity of the abuser is reasonably pertinent to treatment in virtually every domestic sexual assault case, even those not involving children”).
Medical opinion testimony is a type of expert opinion testimony; accordingly, review the discussion of the requirements for qualifying experts, the appropriate basis for expert testimony, and experts’ use of hearsay at the beginning of section 3.7.2, supra, “Experts.”

You will need to subpoena appropriate medical records and review them to determine whether they will be admissible (if properly authenticated) or whether you must subpoena the medical providers to get the information before the jury.  While it may be difficult to schedule doctors and nurses as witnesses, they can be critical witnesses. While lay witnesses may testify to a victim’s appearance and any visible signs of injury, Commonwealth v. Barber, 261 Mass. 281, 288-89 (1927), a medical professional can provide a complete, powerfully detailed description of all injuries, as well as the victim’s demeanor and composure.  When you choose to have the medical provider testify, you may still wish to offer the relevant medical records into evidence so that the jury will have them in hand during deliberations. 

Hospital records relating to medical history and treatment (diagnosis, prognosis, causation and medical condition), which have been properly authenticated, are admissible as an exception to the hearsay rule pursuant to Mass. Gen. Laws ch. 233, § 79.  Hospital bills are admissible “evidence of the fair and reasonable charge for such services or the necessity or such services or treatment.”  Mass. Gen. Laws ch. 233, § 79G.  The statute was expanded in 1988 to admit doctor’s opinions regarding the cause of an injury:  “the opinion of (a) physician or dentist as to proximate cause of the condition so diagnosed” Id.  However, the statute does not authorize the admission of a recorded opinion as to criminal liability unless a showing is made that the doctor or dentist is “unavailable.” See Liacos, § 8.11.1, at 527.

The hearsay exception is to be interpreted liberally; unless the hospital records are unintelligible to a lay person, they may be admitted without testimonial corroboration.  Commonwealth v. Copeland, 375 Mass. 438, 442 (1978).  “The fact that the record may contain second-level hearsay is of no consequence as long as the broad requirements of the statute are met.”  Doyle v. Dong, 412 Mass. 682, 684 (1992).  

However, the statutory exception does not extend to diagnostic speculation, hearsay statements unrelated to treatment, or medical history or other material “which has reference to the question of liability.”  Commonwealth v. Baldwin, 24 Mass. App. Ct. 200, 201-03 (1987).  In Baldwin, it was error to admit part of a hospital record stating “Diagnosis:  Sexual Molestation.” Id.  Bouchie v. Murray, 376 Mass. 524 (1978) provides further discussion of the limits and requirements of the medical records exception. 

Remember that while there is a psychotherapist-patient privilege (see section 5.4.3, infra), there is no general statutory “doctor-patient” privilege:  private communications between doctor and patient are not privileged.  Thus, attempts to prevent you from offering medical records or medical testimony on the basis of a privacy interest should fail (other than psychiatric and counseling privileges as discussed in section 5.4.3, infra).  See e.g., Commonwealth v. Pellegrini, 414 Mass. 402, 408-09 (1993) (mother could not assert a privacy interest in her child’s medical records).

Medical Records After Crawford v. Washington, 541 U.S. 26 (2004); Davis v. Washington and Hammon v. Indiana, 126 S. Ct. 2266 (2006);  and Commonwealth v. Gonsalves, 445 Mass. 1 (2005):

Keep in mind that even if the medical record satisfies the above requirements, the record still may be inadmissible on grounds that it violates the defendant’s 6th Amendment right to confrontation.  This applies if:  a) the author of the records is NOT available to testify; and b) the statements contained in the record itself are testimonial.  If the statements contained within the record are testimonial, then the hearsay statements contained in the record may only be admissible if the declarant is legally unavailable and there was a prior adequate opportunity to cross-examine the declarant.  See Crawford v. Washington, 541 U.S. 26 (2004); Commonwealth v. Gonsalves, 445 Mass. 1 (2005).  For a complete summary of the Crawford and Gonsalves cases, see section 3.8.6, supra. 

See Section 3.8.21, infra, for further information on “legal unavailability” and “prior opportunity to cross-examine.”

A post-Crawford/Gonsalves case dealing directly with the issue of the admissibility of medical records when the maker of the record was unavailable to testify is:

Commonwealth v. Lampron, 65 Mass. App. Ct. 340 (2005)
Medical records made shortly after a patient’s admission to the hospital that are kept for the purpose of diagnosis and treatment, which include opinion and discretionary statements and which do not contain anything that suggests they were made in anticipation of their use in the investigation or prosecution of a crime, are not “testimonial per se” or “testimonial in fact,” and therefore do not implicate the confrontation clause.

3.8.14.  Past Recollection Recorded/ Present Recollection Revived


Domestic violence and sexual assault victims can find recalling events difficult, and the cases may involve prolonged events.  If you solicit written statements, letters, or diary entries during the initial stages of a case, you will be prepared to offer them in order to refresh the witnesses’ memories at trial.  Do this soliciting at the assessment and investigation stage, so that you will not run into discovery problems by waiting until the eve of trial. 


The doctrine of present recollection revived:  “Under the doctrine of present recollection revived the witness has some memory of the events he observed but is unable to testify without the assistance of some stimulus to that memory.  The stimulating factor may be a writing or any object that revives his memory.” Liacos, § 8.17, at 557.


The doctrine of past recollection recorded:  The foundation to be established is that the witness once had personal knowledge of the facts, but now has insufficient recollection.  Reading the memorandum does not refresh the witness’ recollection; however, the witness can testify that at the time she made it, the events were fresh and the memorandum accurately recorded the events. Id.

Where a witness who once had personal knowledge of facts has insufficient recollection to testify fully and accurately and no memorandum can refresh his recollection, if he can testify that a memorandum presented to him was made or seen by him when the events were fresh in his mind, that the memorandum at the time it was made or seen accurately described the events, and that the paper presented is the memorandum, he may, in the discretion of the trial judge, incorporate the memorandum in his testimony by reading it.  It is also within the judge’s discretion to permit the proposing party to introduce the writing in evidence.

Id. at 557-58.
“It is not necessary that the witness be the author of the memorandum as long as he saw and approved it when his memory of events was fresh.”  However, a document that the witness has never seen or approved is not admissible.  Id. at 559 (citing Commonwealth v. Bookman, 386 Mass. 657, 662-65 (1982)). 

3.8.15.  Present Sense Impression       
An oral statement made at the time of the doing of an act, which qualifies, characterizes or explains the act itself, is a “present sense impression” hearsay exception.  Prior to Crawford v. Washington, 541 U.S. 26 (2004)  and Commonwealth v. Gonsalves, 445 Mass. 1 (2005), the availability or unavailability of the declarant was not relevant to admissibility.  There was no need to show an exciting or startling event, nor to demonstrate that the declarant was excited.  “The theory of reliability under this exception [was] that spontaneous and routine remarks contemporaneously describing an event to another in a position to verify the description are sufficiently trustworthy to be admitted.”  Liacos, § 8.16, at 555-56.

However, due to the Crawford, Davis, Hammon and Gonsalves decisions, if you seek to offer the present sense impression of an unavailable witness, regardless of whether it satisfies the present sense impression requirements listed above, you will still have to demonstrate: 

a) That the statement is not testimonial.  See Davis v. Washington and Hammon v. Indiana, 126 S. Ct. 226 (2006); Commonwealth v. Gonsalves, 445 Mass. 1 (2005); and section 3.8.6, supra, for Gonsalves summary; 

Or, if the statement is testimonial:

b) That the witness is legally unavailable, and the defendant had a prior adequate opportunity to cross-examine the declarant.

See Section 3.8.21, infra, for further information on “legal unavailability” and “prior opportunity to cross-examine.”

3.8.16.  Prior Bad Acts by the Defendant 

SEE SAMPLE MOTION, SECTION 6.
Evidence of a defendant’s prior bad acts are generally inadmissible to show that the defendant has a criminal propensity or is of bad character.  Commonwealth v. Hoffer, 375 Mass. 369, 372 (1978).  Nevertheless, relevant evidence will not be excluded simply because it tends to indicate that the defendant may have committed an offense distinct from that for which he stands trial.  Commonwealth v. Robertson, 408 Mass. 747, 750 (1990); Commonwealth v. Young, 382 Mass. 448, 462-63 (1981).  

Prior bad acts may be admitted where such evidence bears upon the defendant’s motive, state of mind, pattern of conduct, the relationship between the defendant and the alleged victim, the absence of accident or innocent intent, the victim’s fear of the defendant or the defendant’s control over the victim.  Commonwealth v. Bianchi, 435 Mass. 316 (2001); Commonwealth v. McLeod, 39 Mass. App. Ct. 461, 464 (1995), further appellate rev. den., 422 Mass. 1101 (1996); Commonwealth v. Azar, 32 Mass. App. Ct. 290, 299, further appellate rev. den., 412 Mass. 1105 (1992); Commonwealth v. Calcagno, 31 Mass. App. Ct. 25, 26-27 (1991).   


“The admission of such evidence generally is ‘a matter on which the opinion of the trial judge will be accepted on review except for palpable error.’”  Commonwealth v. Martino, 412 Mass. 267, 280 (1992) (quoting Commonwealth v. Young, 382 Mass. at 462-63).  See also Commonwealth v. Fordham, 417 Mass. 10, 22-23 (1994); Commonwealth v. Cordle, 404 Mass. 733, 744 (1989).  

Even prior misconduct directed towards individuals other than the victim, not connected with the charged offense, may be admissible as evidence of part of an ongoing criminal enterprise or plan, and to show the defendant’s criminal intent.  Commonwealth v. Helfant, 398 Mass. 214, 227 (1986).


Evidence of prior bad acts may be properly admitted in a domestic violence case where the acts are relevant to or probative of the crimes charged and the defendant’s relationship to the victim.  See  Commonwealth. v. Martinez, 43 Mass. App. Ct. 408 (1997).  Evidence of prior acts of violence was admissible where it was limited to show a pattern of conduct by the defendant.  Commonwealth v. Butler, 445 Mass. 568 (2005); Commonwealth v. Crimmons, 46 Mass. App. Ct. 489 (1999).

At a trial for alleged stalking, the judge correctly excluded evidence of the victim’s prior applications for protective orders that had been denied by other courts because they were irrelevant.  Commonwealth v. Alphas, 430 Mass. 8 (1999).


Evidence of incidents after the charged incident may also be admitted:  Commonwealth v. Myer, 38 Mass. App. Ct. 140 (1995).  In Myer, the court found that an incident seven months after the charged offense tended to prove that assaulting the complainant was a critical element of the defendant’s hostile relationship with her -- that his hostility was a vital aspect of his “state of mind.” The evidence had probative value outweighing any prejudice, and the credibility of the complainant was critical to the prosecution’s case in light of the complainant’s vacillation in pressing charges.  Thus, the prosecution had a substantial and legitimate interest in rehabilitating the complainant by showing the charged conduct was not an isolated event, but rather part of a pattern, and in assisting the jury to understand the victim’s relationship to the defendant and her apparent vacillation on cross.  Id.

Prior or subsequent acts with the same victim establish:
· The pattern of conduct required for conviction (seemingly insignificant or innocent acts by the defendant become meaningful if they help to demonstrate the defendant’s conduct)
· Identity

· Motive

· Mens Rea
· The reasonableness of a victim’s fear

· The threatening nature of a defendant’s act

Prior or subsequent acts with a different victim establish:
· Identity.  The acts are not offered to show a propensity to commit the acts, but rather, the identity of an “anonymous” caller or correspondent.

3.8.17.  Prior Bad Acts by the Victim     

In a rape case, the judge properly excluded evidence of the victim’s prior prostitution-related convictions because they were not relevant to bias, motive, credibility or consent.  Commonwealth v. O.C. Houston III, 46 Mass. App. Ct. 378 (1999), aff’d, 430 Mass. 616 (2000).

When the theory of self-defense is raised and the identity of the first aggressor is in dispute, specific prior acts of the victim’s aggressive and violent character is admissible, regardless of when the defendant learned of it.  Commonwealth v. Adjutant, 443 Mass. 649 (2005).
3.8.18.  Prior Consistent Statements: “Rehabilitation”


You should be ready to offer prior consistent statements by the victim, which are admissible when offered in response to defense claims of recent contrivance, bias, improper influence, or motive. Commonwealth v. Jiles, 428 Mass. 66 (1998);  Liacos, §§ 6.13, 6.16, at 335-36 and 338-43. Such statements need not have been given under oath.  
3.8.19.  Prior Criminal Convictions 


Prior convictions for crimes involving fraud and deceit are highly probative of a defendant’s credibility regardless of their prejudicial character.  Commonwealth v. Diaz, 383 Mass. 73, 79 (1981).  And see Commonwealth v. Elliot, 393 Mass. 824, 835 (1985) (conviction for a crime of violence is probative of a defendant’s disregard for accepted norms of conduct, including the sworn obligation to tell the truth); Commonwealth v. Whitman, 416 Mass. 90, 93 (1993) (same).  See Mass. Gen. Laws ch. 233, § 21 for time limit requirements regarding the use of convictions to impeach (the limits depend on whether the conviction was for a misdemeanor or a felony, whether a state prison sentence was served, and whether subsequent convictions have occurred within certain time frames).  

The decision to admit a prior criminal conviction is within the judge’s discretion.  Such discretion must be exercised with particular care when the Commonwealth proposes to impeach a defendant with a conviction for a crime similar to the one for which he is being tried, “particularly a crime not reflecting previous untruthfulness.”  Commonwealth v. Chase, 372 Mass. 736, 750 (1977).

Request certified copies of convictions, including the appearance of defense counsel, far enough in advance of trial to insure you receive them.  File a pre-trial motion in limine to obtain permission from the court to admit them.
3.8.20.  Prior Inconsistent Statements: “Impeachment”


A witness’s testimony may be challenged by showing that he made a contradictory statement -- either oral or written -- at some time prior to trial.  In order to impeach, it is not necessary that the prior statement be a complete, plain or explicit contradiction of his trial testimony.  Commonwealth v. Simmonds, 386 Mass. 234 (1982).  It is sufficient if “taken as a whole, either by what it says or by what it omits to say, [it] affords some indication that the fact was different from the testimony.”  Commonwealth v. West, 312 Mass. 438, 440 (1942); Liacos, § 6.7.2, at 277.  

There is no inconsistency between a present failure of memory on the witness stand and a past existence of memory.  Liacos, Id. at 278. An affidavit for a restraining order could not be admitted as a prior inconsistent statement where the affiant testified that she did not remember writing the affidavit, because there was no inconsistency between the witness’s present failure of memory and her past existence of memory.  The affidavit was properly admitted to impeach the witness, but not as substantive evidence.  Commonwealth v. Johnson, 49 Mass. App. Ct. 273, further appellate rev. den., 432 Mass. 1105 (2000).  But see Commonwealth v. Daye, 393 Mass. 55, 73 and n.17 (1984) (overruled on other grounds) (“We leave open the question whether, when the circumstances at trial indicate that a witness is falsifying a lack of memory, a judge may admit the statement as ‘inconsistent’ with the claim of lack of memory”).
If a police officer neglects to include “important details” of an incident in his police report but testifies to those details at trial, the trial judge must, upon the defendant’s request, instruct the jury that it may consider prior inconsistent statements in determining the witness’s credibility.  The Court reasoned that an omission from the earlier statement is inconsistent with a later statement of fact when it would have been natural to include the fact in the earlier statement.  Commonwealth v. Ortiz, 39 Mass. App. Ct. 70, further appellate rev. den., 432 Mass. 1105 (1995).

Consider the various sources which may reveal material for impeachment:  evidence of prior inconsistent statements may be gathered from other witnesses, pretrial statements, transcripts of prior hearings or cases, reports, letters, documents, etc.

3.8.21.  Prior Reported Testimony, Declarant Unavailable 



SEE SAMPLE MOTION, SECTION 6.


This hearsay exception may factor into your decision whether to hold a probable cause hearing or to directly indict.  Should a witness become unavailable at trial (e.g., by leaving the area, by failing to answer a subpoena, or by exercising a fifth amendment or spousal privilege) his or her testimony under oath, where the defendant had the opportunity to cross examine, may be allowed.  The prior reported testimony rule may be applied to testimony from a probable cause hearing, from a previous trial, from a motion to suppress, from a prior civil trial or from a pretrial detention hearing; “provided the requirements of the rule are met, there is no principled reason why testimony from other types of proceedings would not be similarly admissible.”  Liacos, § 8.7.1, at 457.

Grand Jury testimony of the victim is not admissible because the defendant will not have had the opportunity to cross-examine her as required by the  confrontation clause. 
As stated in Crawford v. Washington, 541 U.S. 26 (2004) and Commonwealth v. Gonsalves, 445 Mass. 1 (2005), the Sixth Amendment Confrontation Clause allows the admission of testimonial statements (which includes prior testimony at a grand jury, preliminary hearing, or trial) of a witness who does not appear at trial only if:  
1.  The witness is legally unavailable to testify (dead, ill, insane, missing after diligent search, or asserting a valid claim of privilege).  This is a fact-based decision to be made on the day of trial.  See Commonwealth v. Fisher, 433 Mass. 340, 356 (2001); Liacos, § 8.4.2, at 479;
The Commonwealth did not fulfill its burden in proving the eyewitness’s unavailability where the Commonwealth failed to follow up on leads as to the witness’s whereabouts, failed to “enlist the cooperation of the Kentucky police to find the witness, attempt to make telephone contact with the witness or his girlfriend’s sister in Kentucky, or summons (the witness) under the Uniform Law to Secure the Attendance of Witnesses, G.L. c. 233, § 13A.”  Commonwealth v. Florek, 48 Mass. App. Ct. 414 (2000).  (This case sets forth what efforts are required of the Commonwealth to satisfy the court of its burden to show unavailability.)   

The Commonwealth did not fulfill its burden of demonstrating that a witness was unavailable to testify within the meaning of Mass. R. Crim. P. 35(g) so as to warrant the admission of the witness’s deposition as substantive evidence of assault and battery and several counts of breaking and entering a residential facility with intent to commit a felony.  The court held that where the witness was in a foreign country and the Commonwealth failed to demonstrate that a reasonable effort had been made to obtain the witness, the defendant was entitled to a new trial.  Commonwealth v. Ross, 426 Mass. 555 (1998).  
The Commonwealth properly satisfied the court of the witness’s unavailability despite the fact that it failed to have the witness held when he showed up to court after two subpoenas and a capias issued for his appearance.  The witness had indicated that he would testify and the Commonwealth’s efforts demonstrated a good faith effort and sufficient diligence to obtain the attendance of the witness.  Commonwealth v. Perez, 65 Mass. App. Ct. 259 (2005);
and
2.  The defendant had a prior adequate opportunity to cross-examine the unavailable declarant. 
A Prior Adequate Opportunity to Cross-Examine Exists If It:

a.  involved the same party against whom the testimony is being offered;

b.  addressed substantially the same issues as in the current proceeding; and 

c.  allowed a reasonable opportunity and similar motivation for cross-examination.  Id.  
Keep in mind that a prior adequate opportunity to cross-examine exists even if during earlier cross-examination defense counsel didn’t cover every detail and possible avenue of impeachment that counsel wishes to pursue, or if the subsequent trial involved additional evidence against the defendant that was unknown at the time of the prior cross-examination.  See Comm.onwealth v. Sena, 441 Mass. 882 (2004).  
The appellate courts have not yet addressed whether testimony recorded during a pre-trial hearing pursuant to Mass. Gen. Laws ch. 276, § 58A is sufficient to constitute a prior adequate opportunity for cross-examination in order to be admissible at a later trial.  However, if the § 58A testimony was not limited in any significant manner by either the judge or prosecutor, there is a strong argument that the testimony should be admitted at trial.  

Admissibility depends upon a reliable record or report of the former testimony.  A stenographic transcript of the prior testimony is the preferable way of establishing its content; the use of such a transcript is authorized under Mass. Gen. Laws ch. 233, § 80. See Liacos, § 8.7.1, at 491.  In the absence of a transcript, a witness may testify to the testimony if it can be stated with substantial accuracy.  Id. (citing Commonwealth v. Bohannon, 385 Mass. 733, 746-47 (1982)).
Be sure that you order transcripts in time to comply with discovery requirements.

3.8.22.  Public Records (“Official Written Statements”)


In certain instances, “official” or “public” records may be admitted as hearsay exceptions, as evidence of the truth of the facts recorded therein, if made by a public officer in the performance of his official duty.   These records may provide the jury with critical evidence as to the defendant’s state of mind, his motive, and/or the sequence of events  (i.e., she filed for divorce, and he became outraged and attacked her the next day), or simple, yet critical information, such as where the defendant and the victim lived. 

Consider:

applications for restraining orders

applications for marriage licenses

divorce filings

separation agreement filings

custody rulings

census documents

voter registration lists

However, not all second-level hearsay statements will necessarily be admitted.  Where a victim submitted an affidavit in support of an application for a restraining order, naming the defendant and alleging he assaulted her, and later recanted, the affidavit could not be offered as substantive evidence to establish the defendant’s identity.  Admission of the victim’s statement without another basis of admissibility would violate due process and confrontation clause concerns.  Commonwealth v. Kirk, 39 Mass. App. Ct. 225 (1995) (where victim refused to testify, her spontaneous exclamation “my boyfriend did this” was properly admitted; but reversible error to admit the application for restraining order and supporting documentation as proof of the identify of the boyfriend).
Public Records After Crawford v. Washington, 541 U.S. 26 (2004),and Commonwealth v. Gonsalves, 445 Mass. 1 (2005):
Keep in mind that even if the public record satisfies the above requirements, the record still may be inadmissible on grounds that it violates the defendant’s 6th Amendment right to confrontation.  This applies if:  a) the author of the records is NOT available to testify; and b) the statements contained in the record itself are testimonial.  If the statements contained within the record are testimonial, then the hearsay statements contained in the record may only be admissible if the declarant is legally unavailable and there was a prior adequate opportunity to cross-examine the declarant.  See Crawford v. Washington, 541 U.S. 26 (2004); Davis v. Washington and Hammon v. Indiana, 126 S. Ct. 2266 (2006); and Commonwealth v. Gonsalves, 445 Mass. 1 (2005). 
See Section 3.8.21, supra, for further information on “legal unavailability” and “prior opportunity to cross-examine.”

Remember, if you seek to offer any of the records listed above in evidence, and the records contain hearsay statements, and the actual author of the records is not available to testify, then you must look to see if the hearsay statements are “testimonial” as the term is defined in Crawford, Davis, Hammon and  Gonsalves.

Here is a summary of the Important Cases on this issue:
Crawford v. Washington, 541 U.S. 26 (2004)

Statements made by a witness while being interrogated by law enforcement are “testimonial” and are not admissible if the witness becomes “unavailable” at the time of trial unless the defendant had a prior opportunity to cross-examine the witness.  The previous reliability test established in Ohio v. Roberts to admit out-of-court hearsay statements is no longer sufficient.

Davis v. Washington and Hammon v. Indiana, 126 S. Ct. 2266 (2006)

Statements are nontestimonial when made in the course of police interrogation under circumstances objectively indicating that the primary purpose of the interrogation is to enable police assistance to meet an ongoing emergency.  Statements are testimonial when the circumstances objectively indicate that there is no such ongoing emergency, and that the primary purpose of the interrogation is to establish or prove past events potentially relevant to later criminal prosecution. 
Commonwealth v. Gonsalves, 445 Mass. 1 (2005)
If the Commonwealth’s witness is legally unavailable, his out-of-court testimonial statements will not be admissible unless there was a prior opportunity for adequate cross-examination by the defendant.  Each hearsay statement must be analyzed under both the testimonial per se and the testimonial in fact tests.

Testimonial per se:  Includes prior testimony before a grand jury, at a deposition, preliminary hearing, prior trial or in an affidavit, and statements procured through police interrogation.

Police Interrogation:  Includes any statement made in response to questioning by law enforcement agents except when the purpose of the questioning is to secure a volatile scene or to address the need for medical care.  

Testimonial in fact: The test is whether a reasonable person in the declarant’s position would anticipate his statement being used against the accused in investigating and prosecuting a crime.

Commonwealth v. Verde, 444 Mass. 279 (2005)

Drug certificates are not testimonial evidence and therefore the confrontation clause is not implicated.  The laboratory technician who analyzed the drugs is not required to testify at trial in order for the drug certificate to be admitted into evidence. Drug certificates are akin to a business record and therefore fall within the public records exception to the confrontation clause.  

Commonwealth v. Crapps, 64 Mass. App. Ct. 915 (2005)

Certified records of prior conviction and drug certifications are not testimonial and do not implicate the confrontation clause. 

3.8.23.  Res Gestae 

Under the res gestae exception (closely related to excited utterances), statements made prior to, during, and shortly after a crime was committed are admissible to give the jury the benefit of the complete occurrence. “Earlier cases sometimes justified the admission of such statements by labeling them part of the “res gestae” of the event.  The Supreme Judicial Court has disapproved the use of this term, which is ambiguous, confusing, and unnecessary, and prefers that such declarations be referred to as “spontaneous exclamations or utterances.”  Liacos, § 8.16, at 552 (citing Commonwealth v Sellon, 380 Mass. 220, 229 n.14 (1980); and Commonwealth v. Tiexeira, 29 Mass. App. Ct. 200, 205 (1990)). 

3.8.24.  Spontaneous Utterances (“Excited Utterances/ Exclamations”)

SEE SAMPLE MOTION, SECTION 6.
Spontaneous utterances (on 911 tapes, at the scene, at the hospital, or to relatives or friends) are statements made contemporaneously, or nearly contemporaneously, with the event that precipitated the excitement while the victim/witness is under stress from the exciting event, such that a claim of premeditation or fabrication is mitigated. 

Police investigators should be sure to include spontaneous utterance statements in their reports, in order to negate cross-examination that the statement is being made up to strengthen the Commonwealth’s case, because if it had truly been made, it would have been recorded in the police report.  Police should also be instructed to take note of and report the victim’s demeanor at the time of the statement, to facilitate establishing the foundation for admissibility (that the declarant appeared to be under stress).

Spontaneous Utterances Prior to Crawford v. Washington, 541 U.S. 26 (2004); Davis v. Washington and Hammon v. Indiana, 126 S. Ct. 2266 (2006); and Commonwealth v. Gonsalves, 445 Mass. 1 (2005):


Prior to Crawford and Gonsalves, the hearsay was allowed if the “utterance was spontaneous to a degree which reasonably negated premeditation or possible fabrication and if it tended to qualify, characterize and explain the underlying event.”  Commonwealth v. Crawford, 417 Mass. 358, 362 (1994) (citing Blake v. Springfield Sr., 6 Mass. App. Ct. 553, 556 (1978)).  Statements need not be strictly contemporaneous with the exciting cause.  Wigmore on Evidence, § 1750 (3d. ed.).  
A statement made under the impulse of excitement or shock is admissible if its utterance was spontaneous to a degree that reasonably negated premeditation or possible fabrication and if it tended to qualify, characterize, or explain the underlying event.  Commonwealth v. Snell, 428 Mass. 766, 777 (1999) (domestic abuse victim’s complaint to neighbor immediately after assault, while highly distraught).
Liacos, § 8.16, at 551 (further citations omitted).
Children who have witnessed a domestic violence incident or sexual assault may also be capable of excited utterances, even if they are not old enough to be competent to testify.  See, e.g., Commonwealth v. Crawford, 417 Mass. 358 (1994); Commonwealth v. Brown, 413 Mass. 693 (1992).

The Commonwealth need not show the witness is unavailable in order for excited utterances to be admitted.  Commonwealth v. Napolitano, 42 Mass. App. Ct. 549, 557, further appellate rev. den., 425 Mass. 1104 (1997).   “The deeply rooted hearsay exception for excited utterances is deemed so specially reliable that the usual requirement of proving the declarant unavailable is dispensed with.”  Id. (citing Hetel v. Messier’s Diner, Inc., 352 Mass. 140, 142 (1967); Proposed Mass. R. Evid. 803(2); and McCormack on Evidence, at 216 (4th ed. 1992)).
Once admitted, the statement is admitted substantively: you may use the statement as proof of an element of a crime alleged in your case.  Commonwealth v. Lawson, 46 Mass. App. Ct. 627, 630-31 (1999); Commonwealth v. Whelton, 428 Mass. 24, 29-30 (1998).  The statement itself may prove the exciting event; there is no requirement that the underlying exciting event be proved by any evidence other than the spontaneous exclamation itself.  If the foundational requirements of contemporaneousness and explanation are met, the underlying event is self-authenticated by the statement.  Commonwealth v. Nunes, 430 Mass. 1 n.3 (1999); Commonwealth v. Whelton, 428 Mass. 24, 27 (1998). 

The court’s analysis in these cases is highly fact specific.  In relating background information and the specifics about the incident surrounding the statement, be sure to “lay the foundation” for the Court to see that they qualify as excited utterances:  relate as much detail as possible about when police received a call, when officers were dispatched, when they arrived, how soon thereafter the witness made the statement, the witness’s demeanor, and what the witness did during the time periods between the incident and the statements.  Include these important factors:  

· the nature of the (traumatic) exciting event;
· the declarant’s physical condition;
· the declarant’s emotional state and demeanor;
· the declarant’s age (more leeway given for children);
· the amount of time between event and statement;
· what occurred between event and statement;
· whether statement occurred at same location as event;
· whether the declarant has any motive to fabricate; and
· facts and circumstances corroborating the statement.

Spontaneous Utterances After Crawford v. Washington, 541 U.S. 26 (2004); 
Davis v. Washington and Hammon v. Indiana, 126 S. Ct. 2266 (2006); and 
Commonwealth v. Gonsalves, 445 Mass. 1 (2005):

Keep in mind that even if the victim’s statement(s) satisfies the above 
requirements, the statement(s) may still be inadmissible on grounds that it violates 
the defendant’s 6th Amendment right to confrontation.  This applies if:  a) the 
declarant (victim) is NOT available to testify; and b) the hearsay statements are 
being offered for their truth and are testimonial.  If the hearsay statements are 
testimonial, then they are only admissible if the declarant is legally unavailable 
and there was a prior adequate opportunity to cross-examine the declarant.  See 
Crawford v. Washington, 541 U.S. 26 (2004); Commonwealth v. Gonsalves, 445 
Mass. 1 (2005). See Section 3.8.21, supra, for further information on “legal 
unavailability” and “prior opportunity to cross-examine.”
Here is a summary of the Important Cases on this issue:

Crawford v. Washington, 541 U.S. 26 (2004)


Statements made by a witness while being interrogated by law enforcement are 
“testimonial” and are not admissible if the witness becomes “unavailable” at the 
time of trial unless the defendant had a prior opportunity to cross-examine the 
witness.  The previous reliability test established in Ohio v. Roberts to admit out-
of-court hearsay statements is no longer sufficient.
Davis v. Washington and Hammon v. Indiana, 126 S. Ct. 2266 (2006)

Statements are nontestimonial when made in the course of police interrogation under circumstances objectively indicating that the primary purpose of the interrogation is to enable police assistance to meet an ongoing emergency.  Statements are testimonial when the circumstances objectively indicate that there is no such ongoing emergency, and that the primary purpose of the interrogation is to establish or prove past events potentially relevant to later criminal prosecution.  

Commonwealth v. Galicia, 447 Mass. 737 (2006)
Statements made by a victim to a 911 dispatcher are admissible if they were made under circumstances objectively indicating that the primary purpose was to enable police to meet an ongoing emergency.  Conversely, statements made by a victim to responding officers when the emergency passed are not admissible.  
Commonwealth v. Gonsalves, 445 Mass.1 (2005)

If the Commonwealth’s witness is legally unavailable, his out-of-court testimonial statements will not be admissible unless there was a prior opportunity for adequate cross-examination by the defendant.  Each hearsay statement must be analyzed under both the testimonial per se and the testimonial in fact tests.

Testimonial per se:  Includes prior testimony before a grand jury, at a deposition, preliminary hearing, prior trial or in an affidavit, and statements procured through police interrogation.

Police Interrogation:  Includes any statement made in response to questioning by law enforcement agents except when the purpose of the questioning is to secure a volatile scene or to address the need for medical care.  

Testimonial in fact: The test is whether a reasonable person in the declarant’s position would anticipate his statement being used against the accused in investigating and prosecuting a crime.
Commonwealth v. Tang, 66 Mass. App. Ct. 53 (2006)

A 5 year-old child’s frantic statements to police upon their arrival at the scene where gun shots were being fired were not testimonial, and were therefore admissible as excited utterances.  The purpose of the officer’s questioning was to secure a volatile scene and it is almost inconceivable that a child in this situation could anticipate that his statements would be used in the investigation or prosecution of a crime.
United States v. Brito, 427 F.3d 53 (1st Cir. 2005)
Portions of unavailable witness’s 911 call held admissible and are not testimonial.  Adopting a case-by-case analysis, the Court must first determine if the statement constitutes an excited utterance.  If not, the inquiry ends.  If so, the Court must then assess the likelihood that a reasonable person would have either retained or regained the capacity to make a testimonial statement for use in the prosecution or investigation of a crime.  If so, the 911 call is not admissible.  

Commonwealth v. Williams, 65 Mass. App. Ct. 9 (2005) 

Unavailable witness’s statement to police officers about what happened in response to officer’s question held testimonial per se and is therefore inadmissible.  The statements did not constitute either the medical care or volatile scene exceptions, where the victim declined medical treatment and the defendant was apprehended prior to questioning the victim.

3.8.25.  Voice Identification Testimony     

Where a witness has heard the defendant’s voice prior to the crime and is familiar enough with it to recognize it, the voice identification may be admitted.  Alternatively, authentication may be accomplished through a voice “line up,” a recording, or the use of experts.

In such circumstances of prior familiarity, substantially the same rules apply as those that govern the authentication of handwriting.  See Commonwealth v. Perez, 411 Mass. 249, 262-63 (1991) (telephone conversations); Commonwealth v. Anderson, 404 Mass. 767, 770 (1989) (telephone conversation); Commonwealth v. Mezzanotti, 26 Mass. App. Ct. 522, 527 (1988) (overheard conversation).  

There are a variety of circumstances that will suffice to authenticate the identity of a person with whom a witness has had a telephone conversation.  It is sufficient if the witness testifies that she recognizes the voice on the other end of the telephone, regardless of who initiated the conversation. 

Commonwealth v. Leonard, 413 Mass. 757 (1992).
If you have a witness in a sexual assault case who did not see her assailant but who may be able to recognize his voice, and a suspect is in custody, take care to properly set up a “voice lineup.”  Voice identification has been treated as suspect, and “police and prosecutors are cautioned to take particular pains to avoid suggestive conditions in making arrangements for out of court tests where a witness tries to match live voices with his recollection of a voice heard in the usually stressful original setting.”  Liacos, § 10.2.2, at 683 (citing Commonwealth v. Marini, 375 Mass. 510, 516-19 (1978)).
The “voice lineup” must include a fair selection of accents and inflections similar to those of the suspect.  See Sanchell v. Parratt, 530 F.2d 286, 297 (8th Cir. 1976).  The words auditioned should not be the same as those spoken during the commission of the crime, nor should the witness be permitted to observe the speakers.  Commonwealth v. Marini, 375 Mass. 510, 517 (1978).

3.8.26.  Forfeiture By Wrongdoing Doctrine


SEE SAMPLE MOTION IN SECTION 6.
In July, 2005, the SJC held that out-of-court statements of an unavailable witness may be admitted substantively against a defendant who procured the unavailability of that witness.  Commonwealth v. Edwards, 444 Mass. 526 (2005).  In June, 2008, the U.S. Supreme Court held that the prosecution must establish not only that the defendant caused the absence of the declarant, but that he acted with the specific intent of keeping the witness from testifying.  See Giles v. California, 128 S. Ct. 2678 (2008).  
A defendant forfeits the right to object to the admission of a witness’s out-of-court statements on both confrontation and hearsay grounds when:

· The witness is unavailable;

· The defendant was involved in, or responsible for, procuring the unavailability of the witness.  (The defendant’s involvement need not consist of a criminal act); and
· The defendant acted with the intent to procure the witness’s unavailability.  

The “causal link” necessary between a defendant’s actions and the witness’s unavailability may be established where:

· The defendant puts forward to a witness the idea to avoid testifying, either by threats, coercion, persuasion, or pressure;

· The defendant physically prevents a witness from testifying; or

· The defendant actively facilitates the carrying out of the witness’s independent intent not to testify.  (In other words, even if the witness had already decided on his own not to testify, it may be sufficient to support a finding of forfeiture by wrongdoing if there was collusion with the defendant in implementing that decision or planning for its implementation.)
Standard of Proof:  The prosecution must prove by a preponderance of the evidence that the defendant has procured the witness’s unavailability.  

Evidentiary Hearing:  The parties should be given the opportunity to present evidence, including live testimony, outside the jury’s presence.  Hearsay evidence, including the unavailable witness’s out-of-court statements, may be considered.

4. INITIATING THE PROSECUTION

4.1.   RESOLVE DUAL ARRESTS AND DUAL RESTRAINING ORDERS

4.1.1. Standards for Mutual Restraining Orders

Mutual Restraining Orders are destructive and dangerous and may be issued only if the court made specific written findings of fact.

Some batterers apply for restraining orders against their victims.  Some batterers, upon the arrival of law enforcement at a domestic violence crime scene, claim they were only acting in self-defense and insist the victim be arrested for assault.  In both examples, the batterers use the portion of the criminal justice system that was specifically designed to assist domestic violence victims as a means of further victimizing them.  The effect on the victim can be devastating, as well as dangerous.  Dual arrests and mutual orders reinforce a batterer’s sense of power, control, and arrogance; they reinforce an abuser’s allegations that the victim is responsible; and they increase the victim’s own sense of blame.  Having called for help, a victim ends up in a more precarious position than where she started.   

The National Council of Juvenile and Family Court Judges recommends that mutual orders simply not be issued:  

Issuance of mutual restraining orders raises issues of due process, enforcement, and gender bias.  This practice has emerged as a major problem in some areas, and has been cited in several states’ gender bias reports as evidence of continued bias in the court’s response to family violence.  ... The message to the batterer is that such behavior is excusable, was perhaps provoked, and he or she will not be held accountable for the violence.  Victims who have not engaged in violent behavior are confused, humiliated, and stigmatized when such orders are issued against them.   If both parties are alleged offenders, there should be two separate applications, hearings, findings of good cause, and separate orders issued. 

Family Violence Project, Family Violence:  Improving Court Practice, Recommendations from the National Council of Juvenile and Family Court Judges  24  (Reno, Nevada 1990).,
The problem has been addressed by the Massachusetts legislature. Mass. Gen. Laws ch. 209A, § 3 states that: 

(a) court may issue a mutual restraining order or mutual no-contact order pursuant to any abuse prevention action only if the court has made specific written findings of fact.  The court shall then provide a detailed order, sufficiently specific to apprise any law officer as to which party has violated the order, if the parties are in or appear to be in violation of the order.
The problem has also been addressed by the Supreme Judicial Court:  In Renee Jones v. Justices of the West Roxbury Division of the District Court, No. 93-0009, Supreme Judicial Court, Single Justice (March 24, 1993), Justice Wilkins vacated a reciprocal order that had been entered by the District Court judge:

The [District Court] judge made no specific findings of facts as the statute requires as to 
mutual restraining orders (G.L.c.209A, § 3).  The judge’s general practice of issuing 
reciprocal orders in G.L.c. 209A cases is inappropriate.  That is the sole reason that he 
issued an order against Ms. Jones.  The order entered against Ms. Jones was unlawful for 
all the reasons stated above.  

The Trial Court’s Guidelines for Judicial Practice: Abuse Prevention Proceedings (December 2000), explicitly cite ch. 209 § 3 and its requirements for “specific written findings of fact,”and for “a detailed order, sufficiently specific to apprise any law officer as to which party has violated the order.”  Guideline 6:07 at 106.  

Consecutive orders, where the same parties reverse roles in different courts, should  not be considered “mutual orders,” but 1) the court in the second action should question the plaintiff, if it suspects a retaliatory motive, and 2) where no substantial likelihood of immediate danger exists, the court may refer the plaintiff in the second action back to the court that issued the first order to seek a modification of that first order.  Id.

If a second order is sought in the same court that issued the first, the matter should be deemed a motion to modify the first order.  If, at the hearing, relief to both parties is warranted, mutual orders may be issued (with “specific written findings of fact” and with the “detailed order”).

The Commentary following Guideline 6:07 is forceful and clear.  If the judge(s) in your court are not following the requirements of ch.209A s 3, consider citing the guideline and its subsequent commentary to the Court:

The court has a responsibility to decide who is the primary aggressor, who is in danger from whom, and who needs the court’s protection. Only in the situation where each party is genuinely in danger from the other and proves that circumstance by a preponderance of the evidence should a mutual order be issued.

If such an order is issued, the police must have clear instructions about how it is to be enforced.  For example, an order requiring A to stay away from B’s address and B to stay away from A’s address can be enforced.  However, an order which orders both A and B to stay fifty yards away from one another cannot be enforced readily, because the responding officer often will not be able to say who approached whom.

Guidelines ,Id. at 107, Commentary, 6:07.       

4.1.2. Discerning the Dominant Aggressor

Your local police departments should be well trained to discern the dominant abuser/aggressor at the scene.  If you are called in at the investigation stage of a case, or if the police fail to make the determination, you must also be prepared to make this determination.
· Determine if there is sufficient evidence to conclude that one of the parties is the dominant aggressor:

· Who appears to be in fear? 

(and often, more visibly or vocally upset)

· Who appears to be in control? 

(and often, more calm)

· Is one party in fear of the other because of past or present threats?

· Is there a history of abuse perpetrated by one party against the other?

· What is the level of injury for each party? 

(Though injury alone cannot determine who is the dominant abuser.  You must distinguish between self defense, fighting back, and aggressive actions.)

· What is the level or type of violence alleged by each party?

· How do the parties talk about each other?

· How did/do the parties talk to law enforcement personnel?

· Who poses the most threat of danger to the other?

· Who is accepting responsibility or blame for the violence?

(Victims using self defense will often admit to their use of violence, but may not know to call it self defense. “Self defense” is the right to use that amount of force that is reasonable and necessary to defend themselves, their property or a third party.)

· Determine if any injuries may be recognized as injuries upon an aggressor, caused by the victim acting in self defense, including:

· Scratches to the back of hands, wrists, or arms (as the aggressor held the victim with his arms, she clawed to get away)

· Scratches to the aggressor’s face or neck (as the aggressor used his body to subdue the victim)

· Bite marks on the inside of the aggressor’s arms (may indicate the aggressor strangled the victim from behind)

· Bite marks on the aggressor’s chest or neck (may indicate the aggressor strangled the victim in a head lock against his chest)

· Groin or kicking injuries

· Indications of hair being pulled

· Injuries caused by any hard object or weapon:  a person who is being assaulted or is about to be assaulted may realize that they are not a match for the violence that is about to be used against them and will often use a weapon or object as an “equalizer”

· Determine if any injuries may be recognized as injuries of a victim, caused by a dominant aggressor’s aggressive actions:

· Injuries located predominantly on the back, buttocks, and back of the legs (indicating the victim was in a defensive “fetal position” posture)

· Injuries to the top or back of the head

Only if one of the two people was not acting in self-defense, and only if one of the two people was not the dominant/significant aggressor are mutual arrests warranted.

4.1.3. Legal Standards Regarding Self-Defense

One may use reasonable force to defend his person.  Commonwealth v. Kendrick, 351 Mass. 203, 211 (1966).  Whether force used in self-defense is reasonable is decided by an objective standard.  Commonwealth v. Harrington, 379 Mass. 446, 450 (1980).  

Reasonable force may include deadly force, which is justified where a person:
1) has reasonable grounds to believe that he is in imminent danger of death or serious bodily harm and can save himself only by resort to deadly force; 

2) has availed himself of all reasonable means of avoiding combat; and 

3) only uses such force as is reasonably necessary.  

Commonwealth v. Harris, 376 Mass. 201, 208 (1978).  “This rule does not impose an absolute duty to retreat regardless of personal safety considerations; an individual need not place himself in danger nor use every means of escape short of death before resorting to self-defense.”  Commonwealth v. Pike, 428 Mass. 393, 398 (1998). 

Non-deadly force may be justified by a lower level of danger than the right to use a weapon – a reasonable concern for personal safety as opposed to fear of death or serious injury.  Commonwealth v. Bastarache, 382 Mass. 86, 105 (1980).  To determine if non-deadly force is justified as self-defense, the fact finder must consider “whether:
(1) the defendant had a reasonable concern for his safety, 

(2) the defendant pursued all possible alternatives to combat, and 

(3) the force used was no greater than required in the circumstances.”  

Commonwealth v. Haddock, 46 Mass. App. Ct. 246, 248 (1999).  Where a defendant takes up a weapon in self-defense, whether the use of the weapon constituted deadly or non-deadly force is a question for the finder of fact.  Id. 

In assessing a claim of self-defense the finder of fact should consider the relative size and capabilities of the combatants, the respective weapons used, and any opportunities to retreat.  Commonwealth v. Kendrick, 351 Mass. 203, 212 (1966).  The jury may also consider the:
· Defendant’s reputation for peaceableness, Commonwealth v. DeVico, 207 Mass. 251, 253 (1911), 

· Relative extent of the combatants’ injuries, Commonwealth v. Jardine, 143 Mass. 567 (1997), 

· Threats of violence made by the victim against the defendant (whether the defendant was aware of them or not), Commonwealth v. Edmonds, 365 Mass. 496, 500 (1974), and 

· Reputation of the victim for violent behavior, if known to the defendant at the time of the assault, Commonwealth v. Rubin, 318 Mass. 587, 588 (1945).

When the theory of self-defense is raised and the identity of the first aggressor is in dispute, evidence of the victim’s aggressive and violent character is admissible, regardless of when the defendant learned of it. Commonwealth v. Adjutant, 443 Mass. 649 (2005) (The evidence must be in the form of specific acts of prior violent conduct that the victim is reasonably alleged to have initiated.  Reputation evidence, which in the Court’s view, is “often ‘opinion in disguise,’” will not be admissible in these circumstances.  “We favor the admission of concrete and relevant evidence of specific acts over more general evidence of the victim’s reputation for violence.”  Id.
However, evidence of specific instances of violent conduct by the victim is not admissible to prove a propensity for such conduct.  Commonwealth v. Sullivan, 17 Mass. App. Ct. 981 (1984).  

4.1.4. If Necessary, Nolle Pros 

If an unsupported, unfounded, mutual abuse case has been handed to you, it is your duty to ‘nolle pros’ the case against the victim.

As an officer of the court, you are bound to further justice, and not perpetuate or participate in a sham prosecution.  Prosecutorial discretion lies fully within the District Attorney’s Office; “[t]he power of a prosecuting officer to enter a nolle prosequi is extensive within its sphere ...[and] is absolute in the prosecuting officer from the return of the indictment up to the beginning of trial, except possibly in instances of scandalous abuse of authority.”  Commonwealth v. Dascalakis, 246 Mass. 12, 18 (1923).  Where it is appropriate, don’t be afraid to effectively employ your discretionary power.  Of course, you must proceed completely within the policies of your office –  and most offices require permission from your supervisor.  Also, you must state your reasons in the nolle pros.  Mass. R. Crim. P. 16(a); Commonwealth v. Sitko, 372 Mass. 305 (1977).

In a domestic violence assault and battery case handled by J. Thomas Kirkman, Chief of the Domestic Violence Unit of the Cape and Islands District Attorney’s Office, the defendant, after being arraigned, brought a complaint against his victim.  The defendant stated outright that his lawyer told him if he brought a complaint against the alleged victim, his own case would “go away”.  No evidence supported the defendant’s claim that the victim assaulted him.  Kirkman entered a nolle prosequi for lack of sufficient evidence.  The defendant sought interlocutory relief before a single justice pursuant to M.G.L c. 211 s. 3, alleging abuse of authority by the Commonwealth and gender-biased selective prosecution.  

Kirkman argued:  (1) the defendant was not properly before the court; (2), the defendant made no requisite showing of a scandalous abuse of the Commonwealth’s authority to enter a nolle prosequi; (3)  the defendant made no requisite showing of a pattern of selective prosecution on the part of the Commonwealth; and (4) the defendant made no showing of an interference of any of his constitutional rights.  Justice Wilkins denied the defendant’s petition for relief, Commonwealth v. Hardy, No. 95-0208, Supreme Judical Court, Single Justice (May 31, 1995).

In his memorandum in opposition to the defendant’s petition, Kirkman set forth the standards a defendant must meet in demonstrating selective enforcement, and argued the defendant made no showing to meet any of these factors:

“It is well established “that prosecutors and other law enforcement officers enjoy considerable discretion in exercising some selectivity for purposes consistent with the public interest.”  Commonwealth v. Franklin, 376 Mass. 885, 894 (1978) ...Because criminal prosecutions are presumed to be undertaken in good faith, without intent to discriminate, the defendant bears the initial burden of demonstrating selective enforcement.  Franklin, 376 Mass. at 384.  In order to meet this burden, the defendant must present evidence which raises at least a reasonable inference of impermissible discrimination.  Franklin, 376 Mass. at 384.  That inference may only be made once the defendant has satisfied the following factors:

1. A broader class of persons than those prosecuted has violated the law.  

2. The failure to prosecute other persons in the class was consistent or deliberate.

3. The decision not to prosecute was based on an impermissible classification.  Franklin, 376 Mass. at 894-5.”   

Kirkman also argued that he had a duty to enter the nolle pros:  “In the present case, the Commonwealth not only had the right to determine which of the two defendants should be prosecuted, it had the duty.  The duty arises from the serious responsibility with which a prosecutor is charged and the powers inherent in that responsibility.”  He cited the SJC’s affirmation of the prosecutor’s discretionary powers:

The powers of a district attorney under our laws are very extensive.  They affect to a high degree the liberty of the individual, the good order of society, and the safety of the community.  His natural influence with the grand jury, and the confidence commonly reposed in his recommendations afford to the unscrupulous, the weak or the wicked incumbent of the office vast opportunity to oppress the innocent and to shield the guilty, to trouble his enemies and to protect his friends, and to make the interest of the public subservient to his personal desires, his individual ambitions and his private advantage.  The authority vested in him by law to refuse on his own judgment alone to prosecute a complaint or indictment enables him to end any criminal proceeding without appeal and without the approval of another official.  Powers so great impose responsibilities correspondingly grave. They demand character incorruptible, reputation unsullied, a high standard of professional ethics, and sound judgment of no mean order.  Profound learning and unusual intellectual acumen, although eminently desirable, are less essential.  A District Attorney cannot treat that office as his selfish affair.  It is a public trust.  The office is not private property, but is to be held and administered wholly in the interests of the people at large and with an eye single to their welfare.”  

Attorney General v. Tufts, 239 Mass. 458, 489 (1921).

4.2.  THE CHARGING DECISION  

4.2.1. Scrutinize the complaint for errors.

· Check for spelling errors, typos, or missing information.

· Check the statute of limitations (see section 1.6.2).

· Review the elements and citations of the statutes (see section 1.5).

· Where pertinent, make sure the defendant has been charged as a repeat offender (enhanced penalties for second and subsequent offenders only take effect if the defendant is so charged).

· If applicable, see that the victim’s present address is not listed. 

4.2.2. Check for the defendant’s status as a  juvenile or potential “youthful offender.”

You must be familiar with the 1996 legislation reforming the Juvenile Justice System.  Prior to this reform, persons under the age of seventeen were adjudicated in the juvenile system, unless the Commonwealth initiated a transfer hearing to request the matter be prosecuted in criminal court.  The transfer hearing considered a juvenile’s dangerousness and amenability to rehabilitation.  A juvenile retained in the juvenile system and convicted of murder was released from DYS at the age of 21.  A statute effective Jan. 1, 1992 imposed a 15-20 year prison term for a first degree murder conviction and a 10-15 year term for second degree murder, with a commitment to DYS until the offender turned 21, at which time he was turned over to the Dept. of Corrections to serve the remainder of the sentence in state prison.  

The 1996 legislation “The Violent Juvenile Offenders Act,” was enacted to ensure that violent juvenile offenders be tried as adults.  The act divides juvenile offenders into two classes:  those whose offenses or criminal history are deemed serious enough to qualify them for the harsher treatment formerly reserved for adults, and those facing less serious charges who continue to be treated as “delinquent children” deserving of the traditional protections (such as confidentiality) and more lenient treatment alternatives accorded to children.

The act gives prosecutors broad discretion to proceed against a juvenile with either a delinquency complaint or an indictment, pursuant to the statutes constraints regarding the juvenile’s age and the nature of the offenses alleged.  Absent an error of law, a judge has no power to dismiss an indictment brought under the statute.


The defendant need not previously have been adjudicated a youthful offender to be indicted.

All cases of murder allegedly committed by a person of the age of fourteen or older  (together with those charges which may be joined) are to be removed from juvenile court jurisdiction to the Superior Court.  Mass. Gen. Laws ch. 119, § 74.  The penalty remains the same as for those older than seventeen, but those convicted who are not yet seventeen are to be held in a “youthful offender” unit until age seventeen. (Effective July 27, 1996.)  

Transfer hearings are eliminated in all delinquency matters (considerations of  dangerousness and amenability to rehabilitation are reserved for the sentencing phase of trial). (Effective Oct. 1, 1996.)

Trial de novo is eliminated in all delinquency matters. All juvenile courts are empowered to conduct jury trials.  Trials upon complaints are to be by a jury of six, and, upon indictment, by a jury of twelve.  (Effective Oct. 1, 1996.)

If the District Attorney proceeds by complaint, the child is treated as a delinquent.  Where the juvenile court has adjudicated a “delinquent child”, it may:
(1) place the case on file; 

(2) place the child in the care of a probation officer with appropriate terms and conditions; or 

(3) commit the child to the custody of DYS.  

If probation or commitment is ordered, the term must end when the juvenile attains age eighteen, or, if the adjudication was after age eighteen, then to age nineteen. Mass. Gen. Laws. ch. 119, § 58.

If the District Attorney proceeds by indictment, the child is treated as a youthful offender.  Indictments for the youthful offenders’ offenses are to be “brought in accordance with the usual course and manner of criminal proceedings”  Mass. Gen. Laws ch. 119, § 54.  The offenses are then tried in the juvenile court.  

Youthful offenders may be sentenced either to immediate “adult” commitments of the same duration as offenders who had reached the age of seventeen at the time of offense, or to DYS commitments (to age twenty-one) with additional “adult” commitment suspended for any number of years probation from and after, or, to straight DYS commitments to age twenty one. (DYS maintains the power to discharge or parole these youthful offenders before age twenty-one to the supervision of juvenile court probation departments.)  In determining which of these sentences to impose, the Juvenile Court is to be guided by a sentencing recommendation hearing, to examine which sentence will best protect the present and long-term public safety.
IN SUMMARY:   check the date of the offense and the age of the offender at the time of the offense and at the time of apprehension:


If the offenses were committed after Oct. 1, 1996 (or for murder, after July 27, 

1996), and:
· the offender is younger than 14:  juvenile proceeding.

· the offender has attained 14 years, but is not yet 17:  juvenile status, or if  the three criteria are met (above) and District Attorney chooses to indict, youthful offender.

· the offender committed the offense before age 17, but was not apprehended until between 17 and 18:  may be commenced “as if he had not attained his seventeenth birthday.”

· the offender committed the act before age 17, but was not apprehended until after reaching 18:  juvenile court shall determine whether the person should be discharged or should face charges in adult court.

· the case commenced before the offender reached age 17, but is not yet resolved:  juvenile court jurisdiction continues to age 19 for trials and commitments in delinquency cases, and to age 21 in youthful offender indictments
4.2.3. Charge all Prior Violence Within the Statute of Limitation

If permitted under the statute of limitations, consider filing additional charges of any prior violence by the defendant against this victim.  This will preclude the necessity of arguing admissibility on other grounds (as well as provide additional ammunition for plea negotiations and increased sentencing options).

4.3.   BAIL/ PRETRIAL DETENTION  
In 1992, the legislature amended the bail statute and added dangerousness as one of the factors to consider in setting bail.  The SJC, in Aime v. Commonwealth, 414 Mass. 667 (1993), held the amendments violated due process because (1) the provisions applied to all arrested persons without limitation for the seriousness of the crime, (2) proof was not required by clear and convincing evidence, and (3) the defendant was not provided with a full right to be heard.  

Effective August 15, 1994, the bail statute, Mass. Gen. Laws c. 276,  § 58, was amended to provide for preventive detention (or release on conditions) of individuals who have allegedly committed certain offenses and who have been proven to be dangerous at a “58A hearing,” at which the defendant has the right to be heard.  References to dangerousness as a bail factor were deleted from the bail statute.   Also, a new provision was added to  provide the Court with the option of detaining without bail, for up to sixty days, a person who commits a new crime while on prior release, if the court determines that release would “seriously endanger any person or the community”.

Accordingly, you must know when and how to argue for bail, when and how to move for and obtain an order of pretrial detention or release on conditions, and when and how to move for bail revocation.  Your familiarity with the procedures is particularly compelling given that nearly all domestic violence and sexual assault cases qualify as potential pre-trial detention cases (see infra). 

4.3.1. Arguments for Bail

The bail statute entitles an arrested person to be released on personal recognizance unless the judge determines that “such a release will not reasonably assure the appearance of the prisoner before the court”.  The statutory presumption does not apply to capital offenses, Comm. v. Flaherty, 384 Mass. 802, 803 (1981), nor to persons held on a “warrant of arrest ... issued by the superior court.”  Mass. Gen. Laws ch. 276, § 58.

In making the bail determination, the judge, clerk or bail commissioner is to consider the following factors, as delineated in paragraph one of the statute, and as listed in the Judge’s “Reasons for Bail” form, DC-CR-6, “on the basis of any information which he can reasonably obtain”:  

· the nature and circumstances of the offense charged 

emphasize:     

 injuries

threats

use of weapons

presence of children

victim’s fear
· the potential penalty the prisoner faces

· family ties

include:          

 past abuse by the defendant

prior police involvement -- whether or not charges issued

past investigations by police, social services, school authorities,

past cases which were dropped
· financial resources 

emphasize:      propensity, means, and opportunity to flee
· employment record

· history of mental illness

· reputation and length of residence in the community

emphasize:      connections to other states or countries



          items listed above under ‘family ties’ 

· record of convictions

· any illegal drug distribution or present drug dependency

· any flight to avoid prosecution

· any fraudulent use of an alias or false identification

· any failure to appear at court

· history of protective orders being issued, any violations of protective orders

· whether the defendant is on probation, parole, or other release pending sentencing, completion of sentence, or appeal

Any person denied release on personal recognizance by the District Court under the terms of paragraph one of section fifty-eight has the right to petition the Superior Court for an immediate de novo review of the bail order.  The defendant has the right to participate in the bail hearing.  

4.3.2. Dangerousness Hearings Pursuant to Chapter 276 § 58A

SEE SAMPLE MOTIONS, SECTION 6.
SEE SAMPLE COURT FORMS IN THE APPENDICES, SECTION 9. 

(ORDER OF PRETRIAL DETENTION AND ORDER OF CONDITIONAL RELEASE)

What is a 58A Hearing ? 

A straight bail hearing may not consider the defendant’s dangerousness to the victim or the community.   A 58A Hearing is a procedure by which the Court, on  motion of the Commonwealth at the Defendant’s first appearance, can decide the issue of pretrial release based on the defendant’s alleged dangerousness.  The Commonwealth may request either an order of pretrial detention or release on conditions.  Both the Commonwealth and the defendant may move for a continuance of the hearing because a witness or document is not immediately available.  If the court allows a request by the Commonwealth, the maximum continuance is three days; for the defendant, the maximum continuance is seven days.   The 58A procedure is available only for certain crimes.  At the conclusion of the hearing the Court may either: 

(1) find there is no danger, and decide the issue of pretrial release solely on the likelihood of the defendant’s court appearance; 

(2) impose terms of release to eliminate the danger and ensure the defendant’s appearance, or 

(3) order pretrial detention for not more than 90 days, excluding delay under rule 36 (B) (2), if the Court finds that there are no release terms that will reasonably prevent the danger.

In what circumstances am I allowed to request a 58A Hearing? 

The Commonwealth may move for pretrial detention or release on conditions for the following offenses:

· felonies that have as an element “the use, attempted use, or threatened use of physical force against the person of another”  

examples:  manslaughter, indecent A&B, A&B on a child, mayhem, ABDW, assault w/ intent to murder, assault w/ intent to rob, attempted  murder, rape, assault w/ intent to rape, kidnapping, stalking

· any other felony “that by its nature involves a substantial risk that physical force against the person of another may result, including the crimes of burglary and arson whether or not a person has been placed at risk thereof”

· violations of protective or restraining orders under Mass. Gen. Laws  208, § 18 (divorce actions)

· violations of orders to vacate the marital home issued in divorce actions under Mass. Gen. L.aws c. 208, sections 34B or 34C

· violations of protective orders under Mass. Gen. Laws ch.209,  § 32 (prohibiting restraint of personal liberty of spouse)

· violations of orders issued under Mass. Gen. Laws. ch. 209A, § 3 (vacate, no-contact, no-abuse, and restraining orders against family or household members)

· violations of orders issued under Mass. Gen. Laws ch. 209A,§ 4 (ex parte temporary restraining orders)

· violations of orders issued under Mass. Gen. Laws ch. 209A, §5 (emergency ex parte orders)

· violations of orders issued under Mass. Gen. Laws ch. 209C, §§ 15 or 20 (support, custody, visitation, protection orders in paternity cases)

· misdemeanors or felonies involving abuse, as defined in Mass. Gen. Laws ch. 209A, § 1, for which the defendant has been arrested, OR while a protective order issued under ch. 209A was in effect against the defendant 

(The legislature added the “or”, by amendment, effective June 21, 1995.  The change greatly widened the statute’s scope.  Prior to its amendment, the phrase applied only to a defendant who had been arrested for an offense involving abuse if there was a ch. 209A order against him or her at the time.  As amended it applies to both a defendant arrested for any misdemeanor or felony involving abuse and also a defendant arrested for any misdemeanor or felony if there was a 209A order against him or her at the time.)
· drug offenses with mandatory minimum sentences of three years of more 

· a third or subsequent conviction of drunk driving under Mass. Gen. Laws ch. 90, § 24

· a charge of witness intimidation under Mass. Gen. Laws ch. 268, § 13B (effective Dec. 25, 1996).

What factors will the Court consider in making its decision?
The statute lists 17 factors for the court to consider in making the pretrial release decision based on dangerousness.  The judge must make this determination “on the basis of any information which he can reasonably obtain ...”  Mass. Gen. Laws ch. 276, § 58A(5).  The factors are listed in the court’s forms, entitled  “Order of Conditional Release under Mass. Gen. Laws ch. 276, § 58A” and  “Order of Pretrial Detention Under Mass. Gen. Laws ch. 276, §58A,” copies of which follow this section.  They are the same factors as those listed supra, for consideration of bail, with the addition of the following:

· The defendant is charged with an offense enumerated in Mass. Gen. Laws ch. 276, § 58A(1).

· The nature and seriousness of the danger posed to any person or to the community that would result in the defendant’s release.

· The risk that the defendant will obstruct or attempt to obstruct justice or threaten, injure, or intimidate, or attempt to threaten, injure, or intimidate a prospective witness or juror.

· The acts alleged in this case involve abuse as defined in Mass. Gen. Laws ch. 209A, § 1 or a violation of a temporary or permanent order issued pursuant to Mass. Gen. Laws ch. 208, §§ 18 or 34B, Mass. Gen. Laws ch. 209, § 32; Mass. Gen. Laws ch. 209A,  §§ 3, 4, or 5; or Mass. Gen. Laws ch. 209C, §§ 15 or 20.

· The defendant has a history of orders issued against him or her pursuant to the statutes listed in item 14.

What are the Court’s options?
The court must determine if personal recognizance will reasonably assure the defendant’s return and if personal recognizance will not endanger the safety of any other person.  If the answer to both these queries is yes, the court must issue an order of release on personal recognizance without surety.  

If the court finds, by clear and convincing evidence, that no conditions of release will assure the safety of any other person, the court shall order detention prior to trial for not more than 90 days, excluding delay under Rule 36 (B) (2).  (The Judge must make written findings of fact and written statements of reasons for the detention.)  

Otherwise, the court must order pretrial release on condition that the defendant not commit any crimes during his release and on other conditions necessary to assure the appearance and safety of all members of the community.   The court must impose the least restrictive condition or combination of conditions that will meet both goals of assuring the defendant’s appearance and protecting the public’s safety.  The statute lists 14 conditions, which are also listed on the court’s form, “Order of Conditional Release:”

1) remain in the custody of a designated person, who agrees to take responsibility and report any violation to the court

2) maintain or actively seek employment

3) maintain or commence an education program

4) abide by specified restrictions on personal associations, place of abode, or travel

5) avoid all contact with the victim and potential witnesses

6) report on a regular basis to a designated law enforcement agency, pretrial service agency, or other agency

7) comply with a curfew

8) not possess a firearm, destructive device, or other dangerous weapon

9) refrain from the excessive use of alcohol, drugs or controlled substances

10) undergo available medical, psychological, or psychiatric treatment, including drug or alcohol dependency treatment

11) execute an agreement to forfeit upon failing to appear as required, property of a sufficient unencumbered value, including money, as is necessary to assure appearance (a judge may not impose a financial condition that results in pretrial detention)

12) execute a specified bail bond

13) return to custody for specified hours, following release for employment, schooling, or other limited purposes

14) satisfy the following other conditions (any other condition reasonably necessary to assure appearance and to assure the safety of others or the community) 

.

“The judge is precluded from imposing a financial condition that results in pretrial detention in order to assure the safety of other persons, although  financial conditions having that effect are not precluded for the purpose of assuring his appearance before the court.  Mass. Gen. Laws. ch. 276, § 58A (2) and (3).  Accordingly, the provision should end any tendency to require high bail as a device for effecting preventive detention because it directs that all decisions based on dangerousness be made under the procedures set forth for that specific purpose.”  Mendoza v. Commonwealth, 423 Mass. 771 (1996) at 774. 

When should I decide to request a 58A Hearing?
The pretrial detention provision of the bail statute is a powerful weapon.  Your goal may be to detain every defendant whose release pending trial can be proved by clear and convincing evidence to pose a danger to the community or to a particular victim.  You may, however, find you are confined by the realities of the strict time tables involved.  Deciding whether to move for pre-trial detention based on dangerousness requires knowing the facts of the case and knowing background information about the defendant and the victim -- all before the arraignment.  If you are not certain you can make a convincing showing of dangerousness at the time of arraignment, move for a continuance. (See infra.)
In some circumstances, the decision to request a 58A hearing will be relatively easy, such as where a defendant has previous convictions for crimes of violence, or where a defendant is charged with a particularly violent offense, such as armed assault, assault with the intent to murder, rape or rob, rape kidnapping, stalking, or murder.  Certain domestic violence cases may present more difficult decisions. Remember that the victim’s wishes are significant but not dispositive.  If a victim shows up at court and wants the defendant released, but his record shows violent offenses, or you have evidence of a history of violent abuse, it is the Commonwealth’s duty to try to protect her safety.  It is not the victim’s burden to decide whether or not a defendant should be detained.   

Make sure you understand your office’s policies.  Some DA’s require ADAs  to obtain the approval of a supervisor, before deciding to move for detention, when the defendant is charged with a designated offense. Others require approval not to move for the detention.

How do I initiate the 58A Hearing process?
SEE SAMPLE MOTION, SECTION 6.2.1 

At arraignment, file a written Motion for an Order of Pretrial Detention, which specifies the charge bringing the case within the jurisdiction of a 58A hearing.  Be sure to give the defense counsel a copy.  Have an officer or other witness ready to testify.  Be familiar with the facts of the alleged offenses (knowing which of the alleged offenses are designated in the statute).  And be prepared to argue which reasons (listed on the court’s form) support your motion.  If you also argue for conditional release (usually in the alternative), be prepared to suggest exactly what conditions the court should impose.   

How do I obtain a continuance? 

SEE SAMPLE MOTION, SECTION 6.
Both the Commonwealth and the defendant may move for a continuance of the hearing.  If the court allows a request by the Commonwealth the maximum continuance is three days; for the defendant, the maximum continuance is seven days., The Commonwealth may seek a continuance if it can show there was probable cause to arrest the defendant and good cause for the continuance.  In Commonwealth v. Lester L., 445 Mass. 250 (2005), the SJC determined how the showing of probable cause may be made, what sort of hearing is required at the continuance phase, and whether the judge must order the defendant held during the continuance period:
Probable Cause: The Commonwealth may make a showing of probable cause by reading or summarizing the police report for the judge, or relying on the fact that a criminal complaint was issued.  “A properly issued complaint is one based on a finding of probable cause to arrest and thus satisfies the Commonwealth’s burden for purposes of the continuance hearing.”

Continuance Hearing:  When the Commonwealth seeks a continuance of the dangerousness determination, the defendant is entitled to “a hearing where the defendant, represented by counsel, is afforded the opportunity to make representations and arguments, but not the right to present evidence or cross-examine witnesses.”   However, the judge does have the discretion to expand the hearing by allowing cross-examination and the presentation of evidence “or other procedures.” 

Detention Pending the Hearing: Once there is a determination that probable cause to arrest existed and there is good cause to continue the hearing, the statute does not give the judge discretion to release the defendant pending a dangerousness hearing.  The defendant must be held.  

What are the rules, procedures and standards at a 58A Hearing?
· The judge at the hearing must find the requisite dangerousness by clear and convincing evidence.

Proof of dangerousness by clear and convincing evidence is sufficient for the purposes of the limited and preliminary preventative detention of a person charged with certain crimes, as provided for in Mass Gen. Laws. ch. 276, § 58A, and the statute does not violate article 12 of the Declaration of Rights of the Massachusetts Constitution. 
Mendoza v. Comm., 423 Mass.771, 782-784 (1996).
· The defendant has a right to counsel at the hearing, including, if appropriate, appointed counsel. 

· The defendant has the right to testify, to present witnesses and information, and to cross-examine witnesses who appear against him.

· The rules of evidence applicable in a criminal trial do not apply at the hearing.  Hearsay evidence is admissible.

· The defendant may be detained pending completion of the hearing.

· If the judge orders detention, he must issue a written opinion stating his findings of fact as to why such detention is necessary under the terms of the statute. 

· The hearing may be reopened at any time before trial upon a finding by the judge that “information exists that was not known at the time of the hearing and that has a material bearing on the issues and whether there are conditions of release that will reasonably assure the safety of any other person and the community.” Mass. Gen. Laws ch. 276,  §§ 58A (3) and (4).

Do the pretrial detention provisions apply to juveniles?
Yes, as § 58A does not exclude juveniles and is in keeping with statutory intent:

By its express terms, s. 58A applies to any ‘individual’... .  In the absence of any statutory language indicating that the word ‘individual’ excludes juveniles, juveniles are properly within the word ‘individual’. ...Our procedural rules are consistent with the General Laws in using the term ‘District Court’ to encompass the Juvenile Court Department. ...We also disagree with the juvenile’s contention that s. 58A is at odds with the rehabilitative goals of the juvenile justice system. ... Section 58A is simply a measure intended to protect the public from the violent acts of a dangerous individual, whether a juvenile or an adult, while that individual’s trial is pending.
Victor V. v. Commonwealth, 423 Mass. 793, 795-797(1996).
If I do not put the victim on the stand, can the court compel me to call her?
It is within your discretion alone to decide whom the Commonwealth will call as witnesses.  Should you confront a judge who insists otherwise, you and your supervisors will have to make the difficult decision whether to appeal such a ruling.  Of course, the defendant is entitled to call the victim to the stand, and if there is a continuance, the defendant will have the opportunity to summons her.

Can the defendant appeal the court’s decision after the hearing?
Yes:  “The judge may reopen the order at any time to consider material new information, Mass. Gen. Laws. c. 276, § 58A (4), and the prisoner has the right to petition the Superior Court for review of a decision in the District Court.  Mass. Gen. Laws. c. 276, s. 58A (7).  ...There is no provision for review of a Superior Court detention order although such review may be had by application to a single justice of this court.  G.L. c. 211, § 3.”  Mendoza v. Commonwealth, 423 Mass. 771, 775(1996).  
Are defendants released from custody prior to their first court appearance subject to a 58A hearing at arraignment?

The statute does not explicitly exclude defendants released from custody prior to arraignment.  Furthermore, a single justice opinion on March 1, 1995 held the statute should not be limited only to defendants held under arrest until arraignment.  In Commonwealth v. Joseph Parisi, SJ-95-0011 (1995), the Commonwealth filed a petition pursuant to Mass.Gen. Laws ch. 211, § 3, after a district court judge in Springfield District Court denied the Commonwealth’s motion for a 58A pretrial detention hearing, indicating that the court lacked jurisdiction because the defendant appeared in court after being released on bail.  Justice O’Connor granted the Commonwealth’s request to order the Springfield District Court to conduct the 58A hearing, and to hold the defendant during any continuance prior to the hearing.  Justice O‘Connor reasoned that section 58A does not prevent a judge from conducting a dangerousness hearing simply because a defendant has been released from the police station by a bail commissioner, as such a reading of the bail law would, in essence, render it meaningless.

Furthermore, should you find that the defendant was ‘under-charged’ by the police, and you bring new charges against him on the original date of his arraignment, he will be subject to a motion for a 58A hearing. 

What should I expect from defense counsel?  How should I respond?

· Defense counsel will likely object to the hearing.  He will argue that the Commonwealth’s motion is based only on the charge’s element of physical force, and since nothing in the bail statute, including § 58A, has modified or limited the presumption of innocence a dangerousness hearing is unwarranted.

· Defense counsel will attack your motion:  arguing that it is not in written form, that it doesn’t properly specify the relevant charge, that a copy was not given to the defense, that grounds for dangerousness are not specified.  Don’t give him or her cause to argue any of these grounds!

· Defense counsel will argue you have not made an adequate showing of probable cause to arrest.

· Defense counsel may try to use the 58A hearing as a discovery tool.  If a continuance is granted, they may file several motions for information and for indigent summonses.  At the hearing, they may try to use their rights to cross-examine witnesses as a means of deposing witnesses.  

1.  You should repeatedly object and request that the court limit the scope of the hearings to whether or not conditions of release will reasonably assure the safety of any other person or the community.  

2.  Ask for offers of proof as to the expected testimony of a Commonwealth witness, summoned by the defense.  

3.  Provide the court with support for requiring an offer of proof from the defendant as to what he expects to prove through the Commonwealth’s witnesses, (and support for denying the request even after the offer of proof), 

Commonwealth v. David B. Connors, No. 94-634, Supreme Judicial Court, Single Justice, (Feb. 8, 1995)  The defendant was properly precluded from calling the victims as witnesses at the 58A hearing after the judge requested an offer of proof and the defendant asserted that (1) the victims would say the defendant never posed a personal threat to any one of them and (2) any fear they might have now is imagined.  Justice Abrams ruled the testimony sought was not relevant. 

4.  Provide the court with guidance from federal case law concerning detention hearings under the federal Bail Reform Act. 

Detention hearings are not a vehicle for discovery or an opportunity to conduct a mini-trial:  United States v. Acevedo-Ramos, 775 F. 2d 203, 207-8 (1st Cir. 1985); United States v. Martin, 782 F. 2d 1141, 1145 (2d Cir. 1986); United States v. Williams, 789 F. Supp. 34, 36 (D. D.C. 1992 ). 

Pretrial subpoenas should not be used as a vehicle for discovery:  United States v. Nixon, 418 U.S. 683, 689, 699, 701 (1974), (subpoenas for pretrial proceedings may not be used as a discovery device; nor may it be used for a “fishing expedition”);  United States v. Hughes, 895 F. 2d 1135, 1145-46(6th Cir. 1990). 

The Court should use its discretion whether to allow the defendant to call the government’s likely trial witnesses to testify.  It should not permit the testimony in cases where the defendant has not make any proffer that includes a detailed explanation of how he expects the testimony of the Government’s witness to rebut evidence supporting detention:  United States v. Acevedo-Ramos, 775 F. 2d at 207-8; United States v. Accetturo, 783 F. 2d 382 (3d Cir. 1986). 

4.3.3. Revocation of Defendant’s Bail if Arrested While on Release

Under s. 58B, the court may detain without bail, for up to sixty days, a person who commits a new crime while on prior release.  If the court finds probable cause to believe the prisoner has committed a new crime, the court then determines “whether the release of said prisoner will seriously endanger any person or the community.”  Where probable cause that the prisoner committed the new offense exists, a rebuttable presumption arises that no condition or combination of conditions will assure that the prisoner will not pose a danger to the safety of any other person or the community.  A revocation hearing is held on a prisoner’s first appearance, subject to the seven day, three day continuance rule.  During any continuance,  the prisoner may be detained. At the hearing, the judge can rule based on the police reports and representations made by counsel.  A full blown evidentiary hearing is not required, although “an evidentiary hearing with the right to present and cross examine witnesses, or some variation, may be held in the judge’s discretion…”  Paquette v. Commonwealth, 440 Mass. 121 (2003).  At the hearing, the court may consider :

· the gravity, nature, and circumstances of the offense charged

· the prisoner’s record of convictions

· whether the charges or convictions are for offenses involving the use or threat of physical force or violence against any person 

· whether the prisoner is on probation, parole, or other release

· whether the prisoner is on release pending sentence or appeal

· the prisoner’s mental condition

· any illegal drug distribution or present drug dependency 

4.3.4. Insure the Defendant is Given Written Notices

Though it is not your duty to provide the notice, make sure the court provides the  defendant with the written notices to which he is entitled, in order to prevent successful appeals:

· written notice that his bail will be revoked if he is charged with a new crime while on release 

· copies of any no-contact and/or stay-away orders issued and

· written notice of any pre-trial probation conditions set by the court.

4.3.5. Insure the Victim is Informed of Bail/ Detention/Conditions

The victim should always be kept up to date on the defendant’s bail status -- as a matter of safety, as a matter of common courtesy to her, and as mandated by the “Victims’ Rights Statute.”

4.4.   PROBABLE CAUSE HEARING and GRAND JURY PRACTICE

After arraignment, you will have thirty days in which to indict the defendant or prepare for a probable cause hearing (unless all parties agreed at arraignment to a later date).  Mass. Gen. Laws ch. 276, §§ 35, 38.  Your decision whether to directly indict your defendant may be dictated by statutory constraints:  you may simply run out of time. You may also wish to consider the advantages a probable cause hearing may offer in particular cases:  testimony will be preserved under oath and may be admissible in future proceedings should the witness be unavailable.   However, beware the fact that a hearing allows the defendant not only a thorough discovery of your case, but also the opportunity to develop testimony for impeachment purposes.  You don’t “owe” the defendant this discovery opportunity:  a defendant has no substantive right to a probable cause hearing.  Klous v. Judges of the Municipal Court, 251 Mass. 292, 295-296 (1925);  Lataille v. District Court of Eastern Hampden, 366 Mass. 525, 529-533 (1977).  Choose carefully.

When conducting a PCH, and deciding whom to call, keep in mind:

· The purpose of the preliminary hearing is to satisfy the examining magistrate that a crime has been committed and that the defendant was the likely perpetrator.  A Juvenile v. Commonwealth, 375 Mass. 104, 106-107 (1978).

· While the Commonwealth must observe the substantive rules of evidence and trial procedure, it “has no duty to present (the) entire case at the hearing ... but simply enough to allow a reliable determination of probable cause.”  Commonwealth v. Look, 379 Mass. 893, 904 (1980).

· A finding of no probable cause “is not conclusive as to the guilt or innocence of a party charged, and is not a bar to a subsequent indictment for the same offense.”  Burke v. Commonwealth, 373 Mass. 157, 159 (1977).

4.5.   NO DISMISSAL OVER COMMONWEALTH’S OBJECTION 

Be prepared to oppose dismissal of a case at arraignment or pre-trial conference based on allegations that the victim “doesn’t want to go forward with the charges.”  Defense counsel may move the court, or occasionally, a judge may inquire about a victim’s “status” or “desires” and try to dismiss on such a basis. Hold your ground.

· Be prepared to make the following arguments in opposition to dismissal, and/or in opposition to dismissal via pretrial probation:

1)  Separation of Powers gives the prosecutor exclusive power to prosecute

Article 30 creates a separation of powers among the branches of government essentially granting the prosecutor exclusive power to decide whether to prosecute a case.  Commonwealth v. Pellegrini, 414 Mass. 402, 404-06 (1993); (citing Burlington v. District Attorney for the N. District, 381 Mass. 717, 721 (1980)).  

2)  The Power to Nolle Pros is exclusively the prosecutor’s power

…Pretrial dismissal, over the Commonwealth’s objection, of a valid complaint or indictment before a verdict, finding or plea, and without an evidentiary hearing basically quashes or enters a nolle prosequi of the complaint or indictment.  See Commonwealth v. Gordon, 410 Mass. 498, 503 (1991).  ... A decision to nolle pros a criminal case rests with the executive branch of government and, absent a legal basis, cannot be entered over the Commonwealth’s objection.  Commonwealth v. Gordon, at 500. 
3)  There is no showing that the Defendant’s Ability to Obtain a Fair Trial has been prejudiced through one of the established exceptions
... In some instances a judge may properly dismiss an indictment over the objection of the prosecutor. ... This case does not fall within any of these exceptions, but rather is governed by the general rule that an indictment valid on its face should not be dismissed absent a showing that the defendant’s ability to obtain a fair trial is prejudiced.  Commonwealth v. Freiberg, 405 Mass. 282, 300-301 (1989).  

Commonwealth v. Pellegrini, 414 Mass. 402, 404-406 (1993).

The valid exceptions outlined in Pellegrini are: 

· double jeopardy

· failure to disclose exculpatory evidence

· improper presentation of evidence to the grand jury; and 

· insufficient evidence presented to the grand jury to justify arrest of the defendant   

Exceptions do not include whether or not the victim, on that particular day, wishes to see the defendant criminally prosecuted.

4)  The Proper Procedure for Dismissal has not been followed:

· The defendant must file an affidavit in support of the dismissal, containing all the facts and all the law relied upon in justification of a dismissal.

· The Commonwealth may file a counter affidavit

· There shall be a hearing on the matters in dispute “unless the judge concludes that on the face of the affidavits ‘the interests of public justice’ require a dismissal.”’

· The judge shall record the findings of fact and the reasons for his decision.

· The Commonwealth has the right of appeal under Mass. Gen. Laws. ch. 278, § 28E.

Commonwealth v. Brandano, 359 Mass. 332, 337 (1971).
5)  The Trial Court’s Guidelines for Abuse Prevention Proceedings dictate that “it is inappropriate for the court to dismiss the complaint because the court believes, as a matter of policy, that the case should not be prosecuted.” 

Guideline No. 8:12, December 2000.
· The prosecutor may have facts unknown to the judge
Thus, the law is clear, and the Guideline emphasizes that it is inappropriate for a judge, over the Commonwealth’s objection, to dismiss a criminal case because the judge has made a discretionary determination that the case should not be tried due to the alleged victim’s reluctance or otherwise.  This is a decision which the law leaves to the prosecutor.  Moreover, the prosecutor usually has facts which are often not known to the judge, including the defendant’s criminal record, past history of unprosecuted violence, mental status, indications that the defendant may be contemplating suicide or homicide, an opportunity to observe the victim's’ behavior over time, and knowledge about the presence of children in the home and any danger to them.  Id.
· Dismissal “in the interests of public justice” may not be based upon a witness’s refusal to testify

While in an unusual circumstance the court may dismiss a case “in the interests of public justice,” provided the procedure described in Commonwealth v. Brandano, 359 Mass. 332, 337 (1971) is followed, subsequent case law makes clear that such a dismissal may not be based upon one witness’s refusal to testify, unless the Commonwealth is willing to stipulate that it has no other evidence.  Rosenberg v. Commonwealth, 372 Mass. 59, 63 (1977).

· The victim is not a party in a criminal case.

While the phrase “the victim wants to drop the charges” is sometimes used in these cases, it is important to remember that the victim is not a party in a criminal case.  A criminal prosecution is not intended to vindicate the interests of the victim, but rather, the interests of the public as a whole, as represented by the prosecutor.  “In American jurisprudence … a private citizen lacks a judicially cognizable interest in the prosecution or non-prosecution of another.”  Whitley v. Commonwealth, 369 Mass. 961, 962 (1975) (quoting Linda R.S. v. Richard D., 410 U.S. 614, 619 (1973)).
Commentary following Guideline 8:12

· Be prepared to argue against the court allowing the victim to enter into an accord and satisfaction agreement with the defendant, pursuant to Mass. Gen. Laws ch. 276, § 55:

· Accord and satisfaction is an inappropriate vehicle to force settlement in a criminal abuse case: The accord and satisfaction is a statutory device employed in the courts for over one hundred years to permit an agreed-upon, civil resolution between the parties to minor assaults and other misdemeanors.  Current law permits the use of accord and satisfaction agreements to dismiss a wide range of minor charges, including domestic violence cases.  Massachusetts remains the only state in the country where this device is employed to dismiss criminal domestic violence cases over the Commonwealth’s objection.  

· In the past, accord and satisfaction resolutions have been recognized by the trial court administration as inappropriate: The Trial Court’s own internal guidelines state: “A case involving family violence should not be dismissed over the prosecution’s objection on an accord and satisfaction.” Administrative Office of the Trial Court, Abuse Prevention Guildelines, Guildeline 8:12, 1996. “[T]his accord and satisfaction provision makes no reference to whether the court can order such dismissal over the objection of the prosecution, and, generally, a case involving family violence should not be dismissed over the prosecution’s objection on an accord and satisfaction, for the reasons stated above.”  Commentary Following Guideline 8:12.
· While the SJC has ruled accord and satisfaction constitutional, the court must still be informed of what satisfaction has been received: In Commonwealth v. Guzman, 446 Mass. 344 (2006), the SJC recently ruled that the accord and satisfaction statute is constitutional and does not violate public policy.  However, the court in exercising its discretion whether to dismiss a charge based upon an accord and satisfaction agreement must be informed what “satisfaction” has been received.  There must be some credible evidence as to its nature.  Id. 
· Every year for approximately the past five years, there have been bills filed before the legislature that would bar courts from applying an accord and satisfaction to domestic violence cases.
· Be prepared to argue against the court continuing the case without a finding.

· A judge may not continue a case without a finding, over the Commonwealth’s objection, unless doing so is “necessary.”  “Necessary” is determined by Mass. R. Crim. P. 10, which governs requests for continuances.  Commonwealth v. Taylor, 428 Mass. 623 (1998).

· Be prepared to object (in writing) to defense counsel’s or the court’s oral motion to treat certain misdemeanors as civil offenses.

· In 2005, “An Act Providing Counsel to Indigent Persons” was passed which rewrites Mass Gen. Laws ch. 277, § 70C to allow not just the DA, but defense counsel or judges on their own motion to seek civil treatment of misdemeanors except for certain enumerated exceptions unless the Commonwealth objects in writing stating the reasons for its objection.  
· With respect to the Commonwealth’s objections, remember that the power and discretion to prosecute a particular defendant is exclusively afforded to prosecutors.  Commonwealth v. Chaney, 440 Mass. 568, 574 (2003).  “Judicial review of decisions which are within the executive discretion of the [prosecutor] ‘would constitute an intolerable interference by the judiciary in the executive department of the government and would be in violation of Art. 30 of the Declaration of Rights.’”  Shepard v. Attorney General, 409 Mass. 398, 401 (1991) (quoting Ames v. Attorney General, 332 Mass. 246, 253 

(1955)).
5. DISCOVERY

5.1.  WHAT YOU ARE ENTITLED TO FROM THE DEFENSE  

Rules 14 and 23 of the Rules of Criminal Procedure provide prosecutors with important, powerful discovery tools.  For  complaints and indictments issued on or after September 7, 2004, after the Commonwealth delivers all required discovery under Rule 14 (a)(1)(A) or by court order, and on or before the date agreed by the parties or ordered by the court, the defendant must automatically provide prosecutors with reciprocal discovery, including witness statements.  Pursuant to Rule 23, upon motion, prior to putting a witness on the stand, prosecutors are entitled to request and receive from the defendant any statements pertaining to that witness.  These two rules, and the overlap between them, entitle you to seek and receive witness statements that the defendant intends to use at trial to impeach your witnesses, before the witness testifies.  Statements of  Commonwealth witnesses, regardless of who has possession, are Rule 14 and/or Rule 23 statements and should be produced.

A summary of important discovery rules follows.  A few sample discovery motions are provided in section 6.  If you are familiar with the definitions and the parameters of both parties’ requirements, and you file motions, you can ensure you receive all that you are entitled to receive.

5.1.1. Rules Regarding Reciprocity and Notice Requirements 

· After the Commonwealth provides the defendant with its required discovery, and  files a certificate of compliance, the defendant must provide automatic reciprocal discovery pursuant to  Rule 14(a)(1)(B).  

· Pursuant to Rule 14(a)(1)(B) which applies to all complaints and indictments issued on or after September 7, 2004, following the Commonwealth’s delivery of all discovery under Rule 14(a)(1)(A) or by court order, and on or before the date agreed by the parties or ordered by the court, the defendant shall automatically disclose to the Commonwealth: 

a) Intended expert opinion evidence (other than criminal responsibility, which should be requested for upon motion) including (for each expert) identity, current C.V. list of publications and all reports pertaining to the case);
b) Material and relevant investigators’ reports, photographs, tangible objects, all intended exhibits, reports of physical examination of any person or of scientific tests or experiments, and statements of persons that the defendant intends to call as witnesses;
c) All promises, rewards or inducements made to witnesses that the party intends to present at trial; and

c) Names, addresses, dates of birth and statements of persons the defendant intends to call as witnesses.
· Upon motion, a judge may order a defendant to provide the Commonwealth with written statements of witnesses whom the Commonwealth intends to call at trial which are in the possession, custody or control of the defendant or his attorney, and the order is not limited to statements the defendant could use for impeachment. Commonwealth v. Durham, 446 Mass. 212 (2006); Rule 14(a)(2).  

· A defendant is not obliged to disclose an adverse report of a non-testifying expert: a defendant may not be compelled to produce witness statements or other material that he does not intend to use at trial.  Commonwealth v. Haggerty, 400 Mass. 437, 441 (1987) (the phrase “intends to use at trial” is not limited to case-in-chief evidence, but includes cross-examination material of proposed witnesses.)  See Commonwealth v. Durham, 446 Mass. 212 (2006).
· A defendant cannot be compelled to disclose his statements to counsel or to counsel’s staff, or anything qualifying as attorney work product (i.e. legal research, opinions, theories, and conclusions).  Rule 14(a)(5).

· A defendant is required to provide the Commonwealth (upon motion) with notice of:

· any intended alibi defense, including the specific places the defendant claims to have been at the time of the crime and the names of the alibi witnesses.  See Commonwealth v. Edgerly, 372 Mass. 337 (1977);  Rule 14 (b)(1)(A). (Note: With the 2004 changes to Rule 14, the Commonwealth is now required to file its list of counter-alibi witnesses 7 days after the defendant files notice of alibi.  See Rule 14(b)(1)(B));
· any defense of lack of criminal responsibility, the names and addresses of his expert witnesses, and whether his experts intend to rely on any of his own statements as to his mental condition or lack of criminal responsibility at the time of the crime.  See Blaisdell v. Commonwealth, 372 Mass. 753, 767 (1977); Rule 14 (b)(2);
· any defense based on license, claim of authority or ownership, or exemption, Rule 14(b)(3); and
· prior to trial, any intention to offer evidence regarding prior sexual conduct of the alleged victim; such evidence may be excluded at trial if a defendant willfully ignores the notice provision.  See Michigan v. Lucas, 500 U.S. 145, 152-53 (1991).    

5.1.2. File the Certificate of Compliance 
After you have provided the defendant with all required discovery (discussed further below) (except expert reports) you must file a certificate of compliance pursuant to Rule 14 (a)(3). The certificate must identify what has been provided.

After you file the certificate of compliance:
1. Move for additional discovery that is not automatic under the rule (e.g. alibi);
2. Ask for specific date for D’s compliance with discovery; and
3. Argue that you need discovery from D before any hearing on evidentiary motions.
Samples of these motions, as well as a sample Certificate of Compliance, are provided in the Motions Section, section 6, infra.

 WHAT TO PROVIDE THE DEFENSE AS A MATTER OF ROUTINE

Mass. R. Crim. P. 14 was amended in 2004 and now mandates automatic discovery from the Commonwealth to the defendant, at or prior to the pre-trial conference, of specific evidence, provided that it is relevant to the case and in the possession, custody or control of the prosecutor, persons under the prosecutor’s direction and control, or persons who have participated in investigating or evaluating the case and either regularly report to the prosecutor’s office or have done so in the case.  See Rule 14 (a)(1)(A).

This automatic mandatory discovery to the defendant consists of:
A) Any written or recorded statements, and the substance of any oral statements, made by the defendant or a co-defendant;

B) Grand Jury minutes, and the written or recorded statements of a person who has testified before a grand jury;

C) Any facts exculpatory in nature;

D) The names, addresses, and dates of birth of the Commonwealth’s prospective witnesses other than law enforcement witnesses;

E) The names and business addresses of prospective law enforcement witnesses (Note: you are not required to disclose the dates of birth or home addresses of police officers.  See Commonwealth v. Righini,64 Mass. App. Ct. 19 (2005));
F) Intended expert opinion evidence (other than criminal responsibility) including for each expert their identity, C.V., list of publications, and all reports prepared that pertain to the case;
G) Material and relevant police reports, photographs, tangible objects, all intended exhibits, reports of physical examinations, and statements of person the Commonwealth intends to call as witnesses;

H) A summary if identification procedures, and all statements made in the presence of or by an identifying witness that are relevant to the issue of identity or to the fairness or accuracy of the identification procedures; and
I) Disclosure of all promises, rewards or inducements made to witnesses the Commonwealth intends to present at trial.

Pursuant to Rule 14(a)(2), the defendant may move, and following the filing of the Commonwealth’s Certificate of Compliance, the Commonwealth may move, for discovery of other material and relevant evidence not required in subdivision (a)(1) within the time allowed by Rule 13(d)(1).  
When there is good cause not to disclose certain information, ask for a protective order pursuant to Rule 14(a)(6) or move for disclosure only to defense counsel pursuant to Rule 14(a)(7).  A sample motion is provided in

the Motions Section, section 6, infra.
With respect to some of the above listed items, here is some further information and case law on issues that frequently arise:  

· Exculpatory Statements and Information
As a matter of practice, take the most liberal view possible of “exculpatory” evidence in order to minimize any likelihood of error.

If a domestic violence or sexual assault victim recants or mitigates her account of the defendant’s criminal activity, produce this new statement to the defense, even if you don’t believe the altered version.  Evidence that is material to the impeachment of a Commonwealth witness is exculpatory and must be disclosed.  Impeaching material includes any prior inconsistent statement of a witness.

You are responsible for providing defense counsel possible exculpatory evidence from the police, from affiliated government agencies that have participated in the case, and from any others acting on the government’s behalf in the case.  

However, the Court can not order you to make direct inquiries of the victim, at the defense counsel’s request: an independent witness, including a complainant, is not an agent of the government.

Evidence favorable to the accused, and material to either guilt or punishment, must be disclosed.  Brady v. Maryland, 373 U.S. 83, 87 (1963).  Suppression by the prosecution of evidence favorable to the defendant upon request violates due process where the evidence is material either to guilt or to punishment, irrespective of good faith or bad faith of prosecution.  Id.
Exculpatory evidence includes “evidence which provides some significant aid to the defendant’s case, whether it furnishes corroboration of the defendant’s story, calls into question a material, although not indispensable, element of the prosecution’s version of the events, or challenges the credibility of a key prosecution witness.”  Commonwealth v. Ellison, 376 Mass. 1, 22 (1978). 
In determining whether evidence that the government failed to disclose to the defendant satisfied Brady’s materiality test, the question is not whether the defendant would more likely than not have received a different verdict, but whether in its absence he received a “fair trial,” understood as a trial resulting in a verdict worthy of confidence.  The “reasonable probability” of a different result is accordingly shown when the government’s evidentiary suppression undermines confidence in the outcome of trial.  Kyles v. Whitley, 514 U.S. 419, 434 (1995) (citing U.S. v. Bagley, 473 U.S. 667, 678 (1985)). 

In the face of a general request for exculpatory information, “the prosecution’s duty [is] limited to the furnishing of evidence in its possession that [is] obviously supportive of the defendant’s innocence.”  Commonwealth v. Monteiro, 396 Mass. 123, 129 (1985).  Where the accused has made a request for evidence sufficiently specific to place the prosecution on notice as to what the defense desires, the evidence must be disclosed even if it provides only a ‘substantial basis for claiming materiality exists.’  By way of contrast, where there has been no defense request whatsoever or only a general request for ‘all Brady’ or ‘all exculpatory’ evidence, the prosecutor must disclose only that evidence which is in fact material.” Commonwealth v. Wilson, 381 Mass. 90, 108-09 (1980) (quoting United States v. Agurs, 427 U. S. 97, 106 (1976)).  “The due process clause does not require prosecutorial clairvoyance.” Id. 
“We have never held that the Constitution demands an open file policy (however such a policy might work out in practice), and the rule in Bagley (and hence, in Brady) requires less of the prosecution than the ABA Standards for Criminal Justice, which call generally for prosecutorial disclosures of any evidence tending to exculpate or mitigate. ... While the definition of Bagley materiality in terms of the cumulative effect of suppression must accordingly be seen as leaving the government with a degree of discretion, it must also be understood as imposing a corresponding burden.  On the one side, showing that the prosecution knew of an item of favorable evidence unknown to the defense does not amount to a Brady violation, without more.  But the prosecution, which alone can know what is undisclosed, must be assigned the consequent responsibility to gauge the likely net effect of all such evidence and make disclosure when the point of ‘reasonable probability’ is reached.  This in turn means that the individual prosecutor has a duty to learn of any favorable evidence known to the others acting on the government’s behalf, including the police.  But whether the prosecution succeeds or fails in meeting this obligation (whether, that is, a failure to disclose is in good faith or bad faith, see Brady, 373 U.S. at 87) the prosecution’s responsibility for failing to disclose known, favorable evidence rising to a material level of importance is inescapable.”  Kyles v. Whitley, 514 U.S. 419, 437-38 (1995).

A prosecutor “has a duty to learn of any favorable evidence known to the others acting on the government’s behalf in the case, including the police.”  Kyles v. Whitney, 514 U.S. 419, 437 (1995); Commonwealth v. Martin, 427 Mass. 816, 823-24 (1998). 

An independent witness, including a complainant, is not an agent of the government; thus, a court may not order the prosecution to make defense-directed inquiries of the witness.  Commonwealth v. Beal, 429 Mass. 530, 531 (1999). 

Impeaching material includes any prior inconsistent statement of a witness.  See Commonwealth v. Vaughn, 32 Mass. App. Ct. 435, 439-40 (1992).  The Commonwealth, however, has no obligation to “analyze and assemble the discrepancies” for the defense.  Commonwealth v. Davis, 13 Mass. App. Ct. 179, 186 (1982).

· Expert Proffers
You may decide to call an expert to assist you in explaining certain dynamics to the jury, for example, the nature of abusive relationships or how the post traumatic stress a victim encounters can affect her behavior.  (See section 3.7.2 supra:  Experts, for a discussion of Battered Women Syndrome and Rape Trauma Syndrome.)  You must provide the defense with the names and addresses of any expert witnesses you intend to call, copies of any reports they prepare for you, and a synopsis of their qualifications and the subject matter of their testimony. 
· Names and Addresses of Witnesses
Of course, you are not obliged to provide the current address of the victim if it has been impounded, pursuant to Mass. Gen. Laws ch. 209A, § 8:
Upon the request of the plaintiff, the court shall impound the plaintiff’s address by excluding same from the complaint and from all other court documents which are available for public inspection including any copy of a protection order issued by another jurisdiction, and shall ensure that the address is kept confidential from the defendant and defendant’s attorney.  
Neither are you obliged to provide the address of a shelter or a program where a victim may be receiving counseling.  Effective Oct. 21, 1996, a new section was added to  Mass. Gen. Laws ch. 233, § 20L:  

The location and street address of all domestic violence victims’ programs, as defined in G.L. c. 233, s. 20K and rape crisis centers, as defined in G.L. c. 233 s. 20J, shall be absolutely confidential and shall not be required to be revealed in any criminal or civil proceeding.
· Promises, Rewards, and Inducements
You must reveal any benefit, promise or understanding that might affect the credibility of a witness.  Giglio v. United States, 405 U.S. 150, 153-55 (1972).   Typically such promises involve sentencing or charging concessions.  However, should your victim be indigent or distressed and you provide her with clothing for her court appearances, the court may view it as a benefit requiring disclosure on your part.  See  Commonwealth v. Fetzer, 19 Mass. App. Ct. 1024 (1985).
· Police Reports
An inventory report which is not investigatory in nature and does not discuss the incident nor detail the defendant’s involvement in the incident, is not considered a police report for purposes of discovery.  Commonwealth v. Brown, 57 Mass. App. Ct. 852 (2003).
· Statements of the Defendant
With the new Rules amended in 2004, you must now produce written or recorded statements of the defendant in your possession, custody, or control, and the substance of any oral statements.  Mass. R. Crim. P. 14(a)(1)(A); Commonwealth v. Lewinski, 367 Mass. 889, 903 (1975).  Rule 14(d) defines “statement” as any writing made by a person having percipient knowledge of relevant facts and which contains such facts, (other than drafts or notes that have been incorporated into a subsequent draft or final report) or a written, stenographic, mechanical, electrical, or other recording, or transcription thereof, which is a substantially verbatim recital of an oral declaration and which is recorded contemporaneously with the making of an oral declaration.

· Statements of Witnesses
You must produce all material and relevant “statements” of all Commonwealth witnesses as that term is defined in Rule 14(d).  If you want to oppose pretrial production of a witness’ statement, you should seek a protective order under Rule 14(a)(6).  Rule 23(d) permits the Commonwealth to seek a protective order denying or restricting examination of a witness’s statements upon a showing of cause.  Such an order may be appropriate if the statement is not related to the trial testimony; if there is a risk involved to persons named in the statement; or if the statement is commingled with work product.  Commonwealth v. Lewinski, 367 Mass.  889, 902-03 (1975). 

5.2.  POTENTIALLY CONTESTED DISCOVERY ISSUES
5.2.1.  Lost or Destroyed Evidence

Exculpatory evidence, and evidence a defendant has specifically asked to inspect, must be preserved.  Commonwealth v. Neal, 392 Mass. 1, 10-13 (1984).   However, the Commonwealth is not required to gather every conceivable piece of evidence that might benefit the defendant.  Id. at 8.  When potentially exculpatory evidence is lost or destroyed, the defendant must “ ... establish a reasonable probability, based on concrete evidence rather than a fertile imagination, that access to the (material) would have produced evidence favorable to his cause.”  Commonwealth v. Gomes, 403 Mass. 258, 276-77 (1988).  The Commonwealth’s failure to preserve potentially useful evidence will be subjected to a balancing test “ ... to determine the appropriateness and extent of remedial action.  The courts must weigh the culpability of the Commonwealth, the materiality of the evidence and the potential prejudice to the defendant ... Our test does not require the Commonwealth to prove good faith or earnest efforts to preserve evidence.”  Commonwealth v. Willie, 400 Mass. 427, 432 (1987).  

However, the defendant does not have to show bad faith on the part of the Commonwealth to obtain dismissal of an indictment.  Commonwealth v. Henderson, 411 Mass. 309, 311-12 (1991).  The federal rule with respect to lost or destroyed exculpatory evidence is less stringent for the prosecution:  “unless a criminal defendant can show bad faith on the part of the police, failure to preserve potentially useful evidence does not constitute a denial of due process of law”, Arizona v. Youngblood, 488 U.S. 51, 58 (1988).  But “[t]he rule under the due process provisions of the Massachusetts Constitution is stricter [for the prosecution] than that stated in the Youngblood opinion.” Commonwealth v. Henderson, 411 Mass. at 311.

Rape defendants may try to build a defense around the fact that DNA testing was not conducted, despite the fact that, given the time and expense involved, such tests are not conducted in all cases.  However, defendants may not assert that the failure to perform the test amounted to a violation of due process, or more specifically, a violation of the duty to provide exculpatory information:  “the failure to conduct ... tests does not constitute suppression of evidence in violation of due process within the doctrine of Brady v. Maryland.”  Commonwealth v. Richenburg, 401 Mass. 663, 669 (1988).  The defendant may question and comment on the Commonwealth’s failure to perform a specific test; but the Commonwealth must be permitted on redirect examination to elicit the reasons why a particular test was not performed.  Commonwealth v. Flanagan, 20 Mass. App. Ct. 472, 476 n.2 (1985).  Before such an inquiry, the prosecutor should request a sidebar conference to alert the judge to the proposed line of questioning and, if necessary, the specific questions to be asked and their expected responses.  Commonwealth v. Lodge, 431 Mass. 461, 468 (2000). 

5.2.2.  Notes of Interviews

Defense counsel may attempt to compel you to produce notes you and/or your investigators took during interviews, particularly interviews of the victim.  However, unless they are verbatim (making them statements, see supra), or contain otherwise unavailable exculpatory information, notes taken of a witness’s statements are not discoverable as a matter of right.  See Commonwealth v. Borans, 379 Mass. 117, 151-54 (1979).   

The Supreme Judicial Court has ruled that notes of victim witness advocates are subject to the same discovery rules as the notes of prosecutors.  Commonwealth v.  Bing Sial Liang, 434 Mass. 131 (2001).  Thus, exculpatory information within an advocate’s notes must be disclosed, and prosecutors are responsible for asking advocates about their conversations with victims or witnesses, reviewing the advocates’ notes, and disclosing any exculpatory evidence therein.  Id.  Statements of a victim or witness, as defined in Mass. R. Crim. P. 14(d) (writings by or recordings of the witness), must also be disclosed from advocates’ notes. Id.  “But in all other respects, the notes are protected as work product pursuant to Mass. R. Crim. P. 14(a)(5).”  Id.  Because advocates “perform as part of the prosecution team, the work of advocates is subject to the same legal discovery obligations as that of prosecutors and their notes are subject to the same discovery rules.”  Id.
5.2.3.  “Prior False Allegations:”  Bohannon 

SEE SAMPLE MOTION, SECTION 6.

In general, evidence of prior false accusations by a witness is excluded under the rule that evidence of prior bad acts may not be used to impeach a witness’s credibility.  Miller v. Curtis, 158 Mass. 127 (1893).   However, in Commonwealth v. Bohannon, 376 Mass. 90 (1978), the court held that in certain, special circumstances, a defendant accused of rape is entitled to place before the jury evidence of prior false accusations of rape made by the victim.  The special circumstances in Bohannon included:  “the witness was the victim in the case on trial, her consent was the central issue, she was the only Commonwealth witness on that issue, her testimony was inconsistent and confused, and there was a basis in independent third-party records for concluding that the prior accusations of the same type of crime had been made and were false.”  Commonwealth v. Sperazza, 379 Mass. 166, 169 (1979).  

A complainant’s prior false accusations of sexual assault may fall outside the protections of the rape shield statute as they do not involve evidence of past sexual behavior, but rather evidence of the witness’s behavior in either falsely accusing someone or threatening an accusation as part of a plan or design.  “False accusations do not attack the witness for lifestyle but for an ability, readiness, or proclivity to lie and fabricate.”  Commonwealth v. Nichols, 37 Mass. App. Ct. 332, 336 (1994).  However, as impeachment, this type of evidence must be handled cautiously; it should not be admitted unless independent third-party evidence warrants a finding that the prior allegation was in fact false.  See Commonwealth v. McDonough, 400 Mass. 639, 648-51 (1987).

In Commonwealth v. Blair, 21 Mass. App. Ct. 625 (1986), the court held the judge did not err in excluding proffered evidence of alleged prior false accusations of sexual misconduct where the defendants failed to show a factual basis from independent third-party records and failed to show that the complainant was the source of any prior false accusation.  In Commonwealth v. Doe, 8 Mass. App. Ct. 297, 302 (1979), the defendant’s presentation “fell short of suggesting a pattern of similar accusations ... [unlike] the offer of proof in the Bohannon case.” 

Prior accusations of rape, in a pattern similar to that shown in Bohannon and fitting the special circumstances set forth in Bohannon, may constitute exculpatory evidence pursuant to Brady.  However, beware of defense discovery motions which purport to be seeking Bohannon-type evidence, but in fact are larger scale fishing expeditions for privileged information (see the discussion on the rape shield statute, infra).  The Bohannon exception “is a narrow one ...
and is applicable only in ‘unusual fact situations where justice demands.’” Commonwealth v. Hicks, 23 Mass. App. Ct. 487, 489 (1987).  If there is no independent evidence that such prior allegations were false, they are irrelevant and therefore inadmissible.  Commonwealth. v. Sherry, 386 Mass. 682, 691-92 (1982). 

5.2.4.  Victim’s Sexual Conduct (Rape Shield Law) 

SEE SAMPLE MOTION, SECTION 6.

What is the Rape Shield Statute?
The “Rape Shield Statute”  Mass. Gen. Laws ch. 233, § 21B (created in 1977 and amended in 1983), precludes evidence of the reputation of a victim’s sexual conduct in sexual assault cases and limits the use of evidence of specific instances of sexual conduct, allowing only that which relates to the defendant or to a condition of the victim which, after an in camera hearing held subsequent to a written motion, is found sufficiently relevant.  (“If after said hearing, the court finds that the weight and relevancy of said evidence is sufficient to outweigh its prejudicial effect to the victim, the evidence shall be admitted; otherwise not.”)

What is the intent of the statute?
“The rape shield statute is principally designed to prevent defense counsel from eliciting evidence of the victim’s promiscuity as part of a general credibility attack.”  Commonwealth v. Fitzgerald, 412 Mass. 516, 523 (1992); see also Commonwealth v. Sa, 58 Mass. App. Ct. 420 (2003) (evidence that a victim engaged in consensual sexual intercourse with her boyfriend within hours of being raped is not relevant to the victim’s credibility).
To which sexual assault crimes does the statute apply?   

    ch. 265, §§  13B (Indecent A&B on child)

13F (Indecent A&B on a mentally retarded person)

13 H (Indecent A&B)

22 (Rape)

22A (Rape of child with force)

23 (Rape and abuse of child)

24 (Assault with intent to rape)

24B (Assault with intent to rape child)  

To whom do the protections apply?
The statute applies to victims of forcible rape and indecent assault and battery (thus, by definition, both men and women), but does not apply to victims of unnatural and lascivious acts.  Commonwealth v. Ruffen, 399 Mass. 811, 816 (1987).  The statute applies to children as well as to adults.  Commonwealth v. Frey, 390 Mass. 245, 252 (1983).  

What are the express prohibitions of the statute? 
In any proceeding, specific instances of prior sexual conduct and reputation for promiscuity are inadmissible, with two exceptions:  

(1) evidence of an adult victim’s prior consensual sexual activity with the defendant; and 

(2) evidence explaining “any physical feature, characteristic, or condition of the victim,” if the weight and relevance outweigh the prejudicial effect on the victim.  

Examples of the victim’s condition include the origin of semen samples found in the victim, sexually transmitted diseases, pregnancy, trauma or injury.

The defendant must file a written motion, and provide an in camera offer of proof to the court.  Make sure that the defendant has complied with the written notice requirements:  a court may exclude evidence otherwise admissible under the statute if the defendant doesn’t comply.  See Commonwealth v. Gauthier, 32 Mass. App. Ct. 130, 133 (1992) (the omission of written notice is not to be treated as a “trifling” matter). 

When do the statute’s prohibitions yield to the defendant’s constitutional rights?
If the defendant can show that a victim’s prior sexual conduct is relevant to 

(1) bias, 

(2) a motive to lie, or 

(3) misidentification, 

then the “… general evidentiary rule of exclusion must give way to the constitutionally based right of effective cross-examination,” Commonwealth v. Joyce, 382 Mass. 222, 228 (1981), because the “basic constitutional right of a defendant to present a full defense” prevails, Comm. v. Thevenin, 33 Mass. App. Ct. 588, 592 (1992). 

(1)  Bias/Motive to Lie:

If prior sexual conduct of the victim is “relevant to a showing of bias or motive to lie, the general evidentiary rule of exclusion must give way to the constitutionally based right of effective cross-examination.”  Commonwealth v. Joyce, 382 Mass. 222, 228 (1981).  Be prepared to distinguish the facts of your cases from cases such as the following, where evidence was allowed:

· victim might have lied to deflect questions from her mother about her pregnancy, Commonwealth v. Pearce, 43 Mass. App. Ct. 78, 87 (1997), rev’d on other grounds, 427 Mass. 642 (1998);
· victim with record of prostitution may have claimed rape as way to avoid prosecution, Commonwealth v. Joyce, 382 Mass. 222, 228 (1981);
· victim’s interest in preserving a romantic relationship with another might have provided a motive to claim rape, Commonwealth v. Fetzer, 19 Mass. App. Ct. 1024, 1025 (1985);
· victim might have feared angry reaction by mother and boyfriend after lying about her whereabouts, Commonwealth v. Heath, 24 Mass. App. Ct. 437, 441-47 (1987);
· victim’s fear of abusive boyfriend may have caused her to claim rape, Commonwealth v. Kowalski, 33 Mass. App. Ct. 49, 52 (1992);
· victim’s fear of disapproving parents may have caused her to claim rape, Commonwealth v. Stockhammer, 409 Mass. 867 (1991);
· victim’s prior rape in similar circumstances may have caused this mentally troubled victim to be unable to distinguish consensual sex from rape, Comm. v. Baxter, 36 Mass. App. Ct. 45 (1994).  Baxter is limited to its “particular facts”:  where there is no similarity between the alleged act and prior acts of abuse, and where there is no showing of a debilitating psychiatric injury, defendant was properly barred from cross-examining the victim on the prior abuse.  Commonwealth v. Syrafos, 38 Mass. App. Ct. 211, 218-19 (1995).
In addition to distinguishing the facts of your case from cases such as the above examples, the following cases upholding exclusion may be helpful:

· OK to exclude victim’s three month-old offer of prostitution as too remote to support inference of consent, Commonwealth v. Vieira, 401 Mass. 828 (1988);
· prior kissing/flirtatious behavior with defendant not probative of consent, Commonwealth v. Fionda, 33 Mass. App. Ct. 316, 322-23 (1992);
· victim was not shown to have been in a position where she would have to justify sexual activity to a third person, Commonweatlh v. Shaw, 29 Mass. App. Ct. 39, 43 (1990).
(2)  Misidentification:
· Defendant wanted to introduce a foreign pubic hair found in the victim’s genital area, to show that another not he, had attacked the victim, Commonwealth v. Cardoza, 29 Mass. App. Ct. 645 (1990);
· victim’s recent sexual history would support defendant’s argument of misidentification, Commonwealth v Fitzgerald, 412 Mass. 516 (1992).
(3)  Prior False Allegations: 

· The rape-shield law does not prohibit an attack on the victim’s credibility through evidence of prior, false allegations of having been sexually attacked where the requirements of Bohannon are met.  See section 5.3.3, supra.

In 2005, the Supreme Judicial court reconciled the competing interests of ch. 233, §21 and the rape shield statute, ch. 233, § 21B, and held in Commonwealth v. Harris, 433 Mass. 714 (2005), that a trial judge has the discretion in a rape case to admit evidence that the complaining witness had previously been convicted as a "common nightwalker," but the exercise of that discretion must take into consideration the objectives of the rape shield statute.

In carving out this “extremely narrow exception” to the rape-shield statute, the Court held that where:

· the sexual conduct in question has led to a criminal conviction;

· the conviction meets all the technical prerequisites of § 21; and

· the judge is satisfied that the probative value of the conviction 

for purposes of impeaching the complainant outweighs the prejudice to the Commonwealth and the complainant,

the prior conviction may be admissible for impeachment purposes.  Keep in mind, however, that under the Court’s ruling, “neither the facts surrounding their sexual conduct nor their reputation in such matters is admissible, and, even if a complainant’s prior conviction of prostitution satisfies all the technical prerequisites of § 21, the judge must consider the policies to be promoted by the rape shield statute and may exclude the conviction due to those policy considerations.”  Id.
5.3.  ACCESS TO PRIVILEGED RECORDS AND COMMUNICATIONS
5.3.1.  Spousal Privilege  
Mass. Gen. Laws ch. 233, § 20, clause two states:  “Except as otherwise provided in section seven of chapter 273 and except in any proceeding relating to child abuse, including incest, neither husband nor wife shall be compelled to testify in the trial of an indictment, complaint or other criminal proceeding against the other.”  This statute privileges a witness-spouse from testifying against the other spouse in a criminal trial only; it does not apply to a spouse summonsed to appear before a grand jury.  In the Matter of a Grand Jury Subpoena, 447 Mass. 88 (2006).  Only the witness-spouse may claim the privilege.  The witness-spouse may waive her privilege and testify.  Commonwealth v. Saltzman, 258 Mass. 109, 154 (1927).  However, if a spouse testifies in the grand jury, it does not constitute a waiver of the privilege at trial.  In the Matter of a Grand Jury Subpoena, 447 Mass. 88 (2006).

5.3.2.    Spousal Disqualification  (Private Conversations)

Mass. Gen. Laws ch. 233, § 20, clause one disqualifies husbands and wives from testifying to private conversations with each other (including grand jury proceedings), with the following exceptions:  

1. “a contract made by a married woman with her husband”;
2. “a proceeding under M.G.L. c. 209D” (the Uniform Interstate Family Support Act);
3. “a prosecution begun under M.G.L. c. 273, §§ 1-10, inclusive”  (Desertion and Non-Support);
4. “any criminal proceeding in which one spouse is a defendant alleged to have committed” 

· “a crime against the other spouse”

· or to have violated a restraining order 

(“a  temporary or permanent vacate, restraining, or no-contact order or judgment issued pursuant to M.G.L. c. 208, §§ 18, 34B or 34C, M.G.L. c. 209, § 32, M.G.L. c. 209A, §§§§§ 3, 3B, 3C, 4, or 5, or M.G.L. c. 209C, §§ 15 or 20 or a similar protection order issued by another jurisdiction, obtained by the other spouse”)

(these domestic violence/restraining order exceptions were added by an amendment effective Nov. 7, 1996);
5. “a proceeding involving abuse of a person under the age of eighteen, including incest”

(this exception was also added by the amendment, effective Nov. 7, 1996).
· Thus, for purposes of sexual assault and domestic violence prosecutions, where one spouse is a defendant, and the victim is either the other spouse or a child under 18, the spousal disqualification no longer exists.  

However, in the event that you have a case which precedes the date of the amendment, or a case in which the victim is neither the spouse nor a child under 18 (e.g., defendant is charged with raping adult neighbor, and you seek to introduce a relevant conversation between the defendant and his spouse), or if two witnesses related by marriage, neither being the defendant, held a “private” conversation which you seek to introduce at trial, or if for some other reason you desire to understand the disqualification as it still applies to other examples of criminal and civil cases not covered by the exceptions, the parameters are as follows (in brief):

· The disqualification applies only to persons validly married; conversations before marriage are not included.  Commonwealth v. Barronian, 235 Mass. 364 (1920) (the spousal disqualification depends upon the existence of the marriage at the time of the communication; the spousal privilege depends on the existence of the marriage relationship at the time of trial).
· The disqualification covers the contents of the conversation, not its existence.  (So a spouse may be asked whether he had a conversation and whether, as a result, he took certain actions.)  Sampson v. Sampson, 223 Mass. 451, 458 (1916).  

· Written communications, Commonwealth v. Caponi, 155 Mass. 534 (1892), exclamations of pain, Commonwealth v. Jardine, 143 Mass. 567 (1887), mere abusive language that is not conveying information, French v. French, 80 Mass. 186 (1859), or abusive, threatening words, Commonwealth v. Gillis, 358 Mass. 215 (1970), are not within the disqualification.

· If a third party hears part of the conversation, it is no longer “private,” and the disqualification no longer applies.  Commonwealth v. O’Brien, 377 Mass. 772 (1979).  Whether conversations held near other people were private depends on the proximity of other people, whether they are within earshot, whether they are just passing by, etc.  Whether conversations held in front of children were private depends  on the age of the children, their ability to understand, etc.  Freeman v. Freeman, 238 Mass. 150 (1916).   

· The subject matter need not be confidential to be disqualified.  Business conversations are included.  Commonwealth v. Hayes, 145 Mass. 289 (1887). 

· The disqualification forbids both spouses from testifying.  (The spousal privilege excuses only the nonparty spouse from testifying.)

· Excluding the exceptions, the disqualification applies in all actions, whether or not one of the spouses is a party.  (The spousal privilege only applies where a spouse is a criminal defendant.) 
5.3.3.   Professional  Privileges

Various types of confidential communications are protected, to various degrees, by statute.  Brief summaries of these statutory privileges are presented here.  Defendants’ efforts to overcome the statutory privileges, and the ensuing line of Bishop-Fuller cases, are discussed in section 5.4.4, infra.
· Domestic Violence Counselor-Victim Privilege 

Mass. Gen. Laws ch. 233, § 20K:  “In criminal actions such confidential communication shall be subject to discovery and shall be admissible as evidence but only to the extent of information contained therein which is exculpatory in relation to the defendant; provided, however, that the court shall first examine such confidential communication and shall determine whether or not such exculpatory information is therein contained before allowing such discovery or the introduction of such evidence.”

“Confidential Communications” are defined as:
·  information transmitted in confidence

· by and between a victim and a domestic violence counselor

· by a means which does not disclose the information to others (other than to a person present for the benefit of the victim, or as reasonably necessary to counseling and assisting the victim)

· including all information arising out of the counseling (including reports, records, working papers, memoranda).
“Domestic violence victims’ counselor” is defined as:
· a person who is employed or volunteers in a domestic violence program

· who has undergone a minimum of twenty-five hours of training and reports to a supervisor

· whose primary purpose is the rendering of advice, counseling or assistance to victims of abuse.
(Definitions for “Abuse,” “Victim,” and “Domestic violence victims’ program” are also provided in the statute.)

· Mental Health Worker Privilege
Mass. Gen. Laws ch. 112, § 172:  Any communication between an allied mental health or human services professional and a client shall be deemed to be confidential.  Said privilege shall be subject to waiver only if:

(a) the professional is a defendant in a civil, criminal or disciplinary action arising from the practice;
(b) the client is a defendant in a criminal proceeding and the privilege would violate his right to present his case;
(c) the communication reveals the contemplation or commission of a crime or a harmful act; or
(d) the client(s) agree(s) to the waiver.
· Out-of-Court Physician-Patient Privilege

Alberts v. Devine, 395 Mass. 59 (1975):  Unless faced with a serious danger to the patient or to others, a physician owes a patient a duty not to disclose without the patient’s consent medical information about the patient gained in the course of the professional relationship, and the violation of that duty gives rise to a civil action for whatever damages flow there from.  A civil action will lie against anyone who, with the requisite state of mind, induces a violation of the physician’s duty of confidentiality and thereby causes injury or loss to the patient, Id. at 67-68:  

The principle that society is entitled to every person’s evidence in order that the truth may be discovered may require a physician to testify in court about information obtained from a patient in the course of treatment.  However, that principle has no application to disclosures made out of court. … the Legislature has demonstrated its recognition of a policy favoring confidentiality of medical facts by enacting G.L. c. 111, ss70 and 70E, to limit the availability of hospital records.  Furthermore, G.L. c. 233, s20B creates an evidentiary privilege as to confidential communications between a psychotherapist and a patient.  The fact that no such statutory privilege obtains with respect to physicians generally and their patients … does not dissuade us from declaring that in this Commonwealth all physicians owe their patients a duty, for violation of which the law provides a remedy, not to disclose without the patient’s consent medical information about the patient, except to meet a serious danger to the patient or others.” 

· Priest-Penitent Privilege 

Mass. Gen. Laws ch. 233, § 20A:   “A priest, rabbi or ordained or licensed minister of any church or an accredited Christian Science practitioner shall not, without the consent of the person making the confession, be allowed to disclose a confession … [nor] … testify as to any communication made to him by any person in seeking religious or spiritual advice or comfort, or to his advice given ... without the consent of such person.”   The priest-penitent privilege is an “absolute” privilege and not a “qualified” one.  Ryan v. Ryan, 419 Mass. 86, 95-96 (1994).

· Psychologist- Patient Privilege

Mass. Gen. Laws ch. 112, § 129A:  “All communications between a licensed psychologist and the individuals with whom the psychologist engages in the practice of psychology are confidential. ... except  ... 

(a)  pursuant to ch. 233, § 20B or any other law 

(ch. 233, § 20B:  disclosure O.K. if:  (a) psychotherapist determines need of hospitalization/treatment and discloses for placement purposes;(b) judge finds patient has made communications during court ordered exam, after being told they would not be privileged -- may be used on issues involving mental or emotional condition but no as a confession or admission of guilt; (c) where mental or emotional condition is element of claim or defense and disclosure more important to the interests of justice; (d) after death of the patient, if in interest of justice; (e) if in child custody case, would bear significantly on the patient’s ability to provide suitable custody; (f) in any proceeding brought against the psychotherapist);
(b)  upon express, written consent of the patient; or 

(c)  upon the need to disclose information which protects the rights and safety of others, if 

(1)  patient presents a clear and present danger to himself, 

(2)  patient has communicated explicit threat to kill or seriously injure and has the apparent intent and ability to do so, 

(3)  psychologist has reasonable basis to believe there is a clear and present danger the patient will attempt to kill or inflict serious bodily injury.
· Psychotherapist-Patient Privilege

Mass. Gen. Laws ch. 233, § 20B:  “[A] patient shall have the privilege of refusing to disclose, and of preventing a witness from disclosing, any communication, wherever made, between said patient and a psychotherapist relative to the diagnosis or treatment of the patient’s mental or emotional condition.”   If the patient is incompetent, a guardian shall be appointed.  

There are six exceptions to the privilege, set forth in the statute, and summarized here: 

(a) the patient is a threat to himself or others;
(b) the patient was informed that his communications would not be privileged in the context of a court-ordered examination (“[t]he communications shall be admissible only on issues involving the patient’s mental or emotional condition but not as a confession or admission of guilt,”  M.G.L. c. 233, s. 20B(b));
(c) the patient introduces his mental or emotional condition as an element of his claim or defense;
(d) the patient is dead, and his mental or emotional condition is an issue in a claim;
(e) child custody cases; or
(f) criminal, civil, or administrative proceedings against the psychotherapist 

· Sexual Assault Counselor-Victim Privilege

Mass. Gen. Laws ch. 233, § 20J:  “A sexual assault counselor shall not disclose such confidential communication, without the prior written consent of the victim; provided, however, that nothing in this chapter shall be construed to limit the defendant’s right of cross-examination of such counselor in a civil or criminal proceeding if such counselor testifies with such written consent.”

“Such confidential communications shall not be subject to discovery and shall be inadmissible in any criminal or civil proceeding without the prior written consent of the victim to whom the report, record, working paper or memorandum relates.” 

“Sexual assault counselor” is defined as:

· a person who is employed or volunteers at a rape crisis center

· has undergone 35 hours of training and reports to a supervisor (the supervisor being a licensed social worker, nurse, psychiatrist, psychologist or psychotherapist)

· whose primary purpose is the rendering of advice, counseling or assistance to victims of sexual assault.
“Confidential communication” is defined as:  

· information transmitted in confidence

· between a sexual assault victim and a sexual assault counselor

· by a means which does not disclose the information to others (other than a person present for the benefit of the victim or to whom disclosure is necessary for the victim’s counseling)

· including all information received by the sexual assault counselor, including reports, records, working papers, or memoranda.
(“Rape crisis center” and “victim” are also defined.)

· Social Worker-Client Privilege

Mass. Gen. Laws ch. 112, § 135B: Communications privileged by statute. In any court proceeding, a client has the privilege of refusing to disclose, and of preventing a witness from disclosing, any communication between him/her and a licensed social worker or a government social worker, concerning the diagnosis or treatment of the client’s mental or emotional condition.  Eight exceptions:

(a) Disclosure for the purpose of placing or retaining the client in a hospital for mental or emotional illness;
(b) Court-ordered psychiatric examination, before which the client is informed the communication would not be privileged;
(c) In any proceeding except child custody or adoption, client introduces his mental or emotional condition as an element of a claim or a defense, and judge finds disclosure more important to the interests of justice than not disclosing;
(d) In any proceeding after client’s death, mental or emotional condition is introduced by any party in claim or defense, and judge finds disclosure more important to the interests of justice than not disclosing;
(e) To give testimony in a proceeding connected with Mass. Gen. Laws ch. 119, §§ 23C or 24, or  Mass. Gen. Laws ch. 210, § 3;
(f)  If the social worker acquired the information investigating a ch. 119, § 51B report;
(g) In any other case, where after a hearing the judge determines that the social worker has evidence bearing significantly on the client’s ability to provide suitable care or custody, and disclosure is more important to the welfare of the child than the importance of not disclosing; or
(h) In any proceeding brought by the client against the social worker and in any malpractice, criminal or license revocation proceeding in which disclosure is necessary or relevant to the claim or defense of the social worker.  

Mass. Gen. Laws ch. 112, § 135A:  A general confidentiality law. A social worker is precluded from disclosing “any information he may have acquired from persons consulting him in his professional capacity” except by written consent, or where the communication “reveals the contemplation or commission of a crime or harmful act” (to the client himself or to others), or where the client brings charges against the social worker. 

5.3.4. Judicial Clarification of the Statutory Confidential Communication Privileges  

5.3.4.1.   The Past:  A Brief History of the Bishop - Fuller Process
Even “absolute” statutory privileges which are not constitutionally based, such as the sexual assault counseling privilege, may be outweighed by a defendant’s constitutional rights to confrontation and fair trial. 

The court’s attempts to clarify the circumstances in which a defendant may gain access to privileged records was set forth in a line of cases known as the Bishop-Fuller process.  This process proved to be a difficult one to navigate by all parties involved.  
After Com​mon​wealth v. Fuller, 423 Mass. 216 (1996), and Commonwealth v. Bishop, 416 Mass. 169 (1993), were decided, the SJC took Commonwealth v. Dwyer, SJC No. 9563 on direct appellate review and solicited amicus briefs on the issue of whether the Bishop protocol should be revised.  Among the materials it reviewed were protocols developed by the committee formed as announced in Commonwealth v. Pelosi, 441 Mass. 257, 259 n.1 (2004).  In cases including Pelosi, 441 Mass. at 259, Commonwealth v. Sheehan, 435 Mass. 183 (2001), and Com​monwealth v. Oliveira, 438 Mass. 325 (2002), the SJC has re​vealed con​sider​able dis​agree​ment among the justices about the efficacy of the Bi​shop protocol.

After extensive review, on December 29, 2006, the SJC issued its ruling in Commonwealth v. Dwyer, 2006 Mass. LEXIS 771, and announced a new protocol governing requests by defendants to inspect statutorily privileged records that are in the possession of a third party.  This new protocol replaces the Bishop-Fuller protocol, and applies prospectively to all criminal cases.  
5.3.4.2. The Present:  Bishop-Fuller Replaced with the Dwyer Protocol
In Dwyer, The defendant was charged with rape of a child and filed a motion to review the victim’s therapy records.  The motion was denied and the defendant appealed, specifically challenging the Bishop-Fuller protocol.   After extensive review, the SJC granted the defendant a new trial and issued the following new protocol which is designed to provide “a reasonable opportunity for defense counsel to inspect pretrial presumptively privileged records produced by a third party, subject to a stringent protective order.”   As a result of this decision, the only case that remains highly relevant of the Bishop line of cases is Commonwealth v. Lampron, 441 Mass. 265 (2004).  Also,  Commonwealth v. Mitchell, 444 Mass. 786 (2005) will apply in the very limited circumstance under which defense counsel may begin the Dywer process ex parte.  The following summarizes the protocol.  

The Dwyer Protocol

Step 1.  The Defendant’s Filing, and the Commonwealth’s Service, of a Motion Pursuant to Rule 17(a)(2) and Lampron:  

· The defendant who seeks documentary evidence and/or objects held by a third party files a motion and affidavit as required by Rule 13(a)(2).  The affidavit does not need to contain first hand knowledge, but may rely on hearsay so long as the affidavit identifies the source of the hearsay, the hearsay is reliable, and the affidavit “establishes with specificity the relevance of the requested documents.”  Lampron, at 271.  

· The motion must identify:

· the name and address of the custodian of the records; 

· the name, if any, of the person who is the subject of the records; and

· as precisely as possible, the records sought. 
· The Commonwealth forwards copies of the motion and affidavit to the record holder and (where applicable) to the third-party subject, notifies them of the date and place of the (Lampron) hearing on the motion, and also informs them that: 

· the hearing shall proceed regardless of their presence; 

· the hearing shall be the third-party subject’s only opportunity to address the court; 

· any statutory privilege shall remain in effect unless and until the third-party subject affirmatively waives it; and

· if the third-party subject is the victim, s/he has the opportunity to confer with the prosecutor prior to the hearing.  
Note that the defense may attempt to file an ex parte Lampron proffer pursuant to Commonwealth v. Mit​chell, 444 Mass. 786, 793-797 (2005).  Under Mitchell, the defense must show a reasonable likelihood that disclosure of its Lampron proffer would violate the defen​dant’s Fifth Amendment rights or lead to destruction/alteration of the documents.  As stated in Mitchell, this process should only be used in “rare, exceptional circumstances.”  Id.  You may be able to argue that the test set forth in Mitchell has not been met.  The defense is not entitled to make its Lampron proffer just because it doesn’t want the Commonwealth to know the theory of defense or trial strategy.  
Step 2.  The Lampron hearing and findings:  

· At the hearing, the court must determine whether the moving party made a showing that:

· the documents are relevant and have evidentiary value; 

· the documents cannot otherwise be reasonably procured in advance of trial; 

· the defendant cannot properly prepare for trial without production and inspection in advance of trial, and the failure to obtain such inspection may unreasonably delay the trial; and 

· the request is made in good faith and is not intended as a “fishing expedition.”   

· The judge shall make oral or written findings as to whether:

· the defendant has satisfied the requirements of Rule 17(a)(2), as explained in Lampron; and 

· the records sought are presumptively privileged.  Presumptively 


privileged records are records prepared in circumstances 


suggesting that some or all of the records are likely protected by a 
statutory privilege.  

· Note that neither the custodian of the records nor the third-party subject need be present, nor shall the third-party subject be required to assert any statutory privilege.  Dwyer specifies that all records likely to be covered by a statutory privilege are presumptively privileged unless and until the privilege holder actually waives the privilege. There is no requirement at this stage that a judge determine that the summonsed records are in fact privileged.  
· Prosecutors should be prepared to argue that the records sought are overly broad, and must be described with more specificity, as noted in Dwyer.  Also, there is good language in Dwyer that makes it clear that Rule 17 is not to be used for either fishing expeditions or intimidation, nor is it a discovery tool.  See also Commonwealth v. Lam, 444 Mass. 224 (2005) (recognizing the Commonwealth’s interest in ensuring that Rule 17(a)(2) is not used as a discovery tool). 
Step 3.  Summons and Notice to Record Holder and Inspection of the Records: 

· If the judge finds that the records are not presumptively privileged, or the
 
third-party subject has waived the privilege, a summons shall issue directing the 
record holder to produce the records to the clerk on the return date.  

· The clerk shall maintain the records separately from the court file, and make them available for inspection by defense counsel.  

· The Commonwealth’s ability to inspect or copy the records is within a judge’s discretion.  However, the Commonwealth may inspect or copy any records if consent is given by the record-holder or third-party subject.  Also, a defendant may have discovery production obligations under Rule 14.  

· If part or all of the records sought are presumptively privileged, the summons

shall require the records holder to produce the records to the clerk in a sealed

container marked “PRIVILEGED,” with the 
name of the record holder, the case 
name and docket number, and the return date specified in the summons. 

· The clerk shall maintain the records separately from the court file with the clear designation “presumptively privileged records.”

· These records may be inspected only by defense counsel, who must sign and file a protective order in a form approved by the SJC.  This order must specify that any violation of its terms shall be reported to the Board of Bar Overseers by anyone aware of the violation.  

· The records shall not be available for public inspection unless and until the defendant seeks to introduce the records in evidence at trial, by motion in limine, at or before any final pretrial conference, where the Commonwealth would have the opportunity to review the records and respond to the motion.  

· Disclosure of the contents to the defendant or any other person shall be permitted if, and only if, a judge allows a motion for a specific, need-based written modification of the protective order.   

Step 4.  Challenge to Privilege Designation: 

· If, on inspection of the records, defense counsel believes they are not privileged,

then in lieu of or in addition to a motion to disclose or introduce at trial, counsel

may file a motion to release the records (or portions thereof) from the strictures of

the protective order. 


· Counsel shall provide notice of the motion to all parties.  

· Prior to the hearing, the Commonwealth may review the records, subject to the same protective order discussed above.  

· If a judge determines that the records are not privileged, they shall be released

from the terms of the protective order and may be inspected and copied in the

manner provided for non presumptively privileged records.  

Step 5.  Disclosure of Presumptively Privileged Records:  

· If defense counsel believes that copying or disclosure of presumptively privileged

materials to other persons is necessary to prepare for trial, s/he shall file a motion

to modify the protective order to permit disclosure to specifically named


individuals.  

· The motion shall be accompanied by an affidavit explaining with specificity

the reason why disclosure is necessary; 

· the motion and the affidavit shall not disclose the content of any record; and 

· counsel shall provide notice of the motion to all parties.  

· After a hearing, and an in camera inspection of the records by the judge where

necessary, a judge may allow the motion only on making oral or written findings

that the copying or disclosure is necessary for the defendant to prepare for trial. 

· The judge shall consider alternatives to full disclosure, including stipulations

or disclosure of redacted portions of the records.

· Before disclosure is made to any person specifically authorized by the judge,

that person shall sign a copy of the court order authorizing disclosure.  

· The court order must clearly state that a violation of its terms shall be

punishable as criminal contempt.  

· All copies of any documents covered by a protective order shall be


returned to the court upon resolution of the case.

Step 6.  The Use of Presumptively Privileged Records at Trial:  

· A defendant seeking to introduce presumptively privileged materials shall file a

motion in limine at or before any final pretrial conference. 

· The Commonwealth, under the same protective order, may review enough of the

records to be able to adequately respond to the motion.  

· The judge may allow the motion only upon oral or written findings that the


privileged material is necessary for the defendant to obtain a fair trial.  

· Prior to permitting the motion, the judge shall consider alternatives to introduction, including stipulations or redacting portions of the records.  

Step 7.  Preservation of Records for Appeal:  

All records produced in response to a Rule 17(a)(2) summons shall be retained by the clerk of the court until the conclusion of any direct appeal following a trial or dismissal of a case.  

Note:  The SJC promulgated model notices, orders and summonses for the Dwyer protocol, which were revised on November 30, 2007 and can be found in the Appendices, section 9.5.1
A Few Thoughts to Keep In Mind:  

What if you and defense counsel don’t know if the victim has received treatment or who the victim’s care providers are?  If the defense proffer does not state that information with specificity, it does not satisfy Lampron.  Much of the time when you receive a Lampron mo​tion, you will not know whether a victim has even received treatment, or the provi​der's name or dates of treatment.  The defense lawyer and possibly the motion judge may pressure you to find out, but in many cases you have no obligation to do so.  If that information is not in the Com​mon​wealth's possession, custody, or control as defined in the old Rule 14(a)(1)-(2) and the new Mass. R. Crim. 14(a)(1)(A), a judge cannot constitu​tion​ally order a prosecutor to ask a vic​tim about the victim's treatment history.  See Com​monwealth v. Beal, 429 Mass. 530, 531-534 (1999); Dexter, 50 Mass. App. Ct. at 34-35.  To do so would violate the separa​tion of powers clause, Mass. Declaration of Rights, Part I, art. 30.  The District Attor​ney, a member of the executive branch of govern​ment, has the authority to direct Assistant District Attor​neys' pro​secution of criminal cases.  See G.L. c. 12, §§ 16 & 27; see also Manning v. Municipal Court, 372 Mass. 315, 315 (1977).  Discretionary executive decisions are beyond judicial review.  She​pard v. Attorney General, 409 Mass. 398, 401-402 (1991).  A victim is not an agent of the pro​secution, and so the Commonwealth has no obli​ga​tion to ask the victim on the defendant's behalf to turn over an item.  Beal, 429 Mass. at 532-533.  

There are two big caveats to this:  First, your ethical obligations.  You are bound by the Mass. Rules of Professional Con​duct (SJC Rule 3:07).  You should read them, often.  If you have reason to believe that the vic​tim's mental health history is a relevant issue in the case, you cannot ethically re​frain from asking the victim about it just to avoid ha​ving to provide it in disco​very.  "The prosecutor in a criminal case shall: . . . (j) not in​ten​tionally avoid pursuit of evi​dence because the prosecutor be​lieves it will damage the prose​cution's case or aid the accused."  Mass. R. Prof. Cond. 3.8(j); see also for​mer SJC Rule 3:08, PF 7(b).  See generally Mass. R. Prof. Cond. 3.8(d).  It is un​ethi​cal for prosecutors to "keep[] themselves wilfully ignorant of potentially exculpatory evidence."  Beal, 429 Mass. at 535 n.4.  On the other hand, defense counsel cannot bring a discovery mo​tion just to intimidate the victim from go​ing for​ward.  "In repre​sen​ting a client, a lawyer shall not use means that have no substantial purpose other than to embar​rass, delay, or burden a third person, or use methods of obtaining evi​dence that vio​late the rights of such a person."  Mass. R. Prof. Cond. 4.4.  Similarly, defense counsel cannot force you to be the one to ask the victim embarrassing or in​timate questions just to under​mine your relationship with the victim.  See Mass. R. Prof. Cond. 3.4(a) & (f); see al​so former SJC Rule 3:08, DF 9(b).
Second, under Rule 14(a)(1)(E), if the prosecutor receives information that items exist that would be discoverable if they were in the prosecution’s possession, custody, or control (but they are not), the prosecutor must notify the defendant of the existence of the item and all information known to the prosecutor about its location and the identity of any person possessing it. 
Given all that, you often have to make a judgment call about whether to ask the vic​tim about her treatment, and should do so where the records will obviously be at is​sue (e.g., the victim has mental or substance abuse problems relating to his/her ability to per​ceive the crime).  See, e.g., Commonwealth v. Figueroa, 413 Mass. 193, 203 (1992), S.C., 422 Mass. 72 (1996); Moran, 439 Mass. at 486-488 (prosecutor elicited victim’s testimony that gynecological procedure before rape gave her reason not to consent; defense should have been entitled to introduce records about nature of pro​cedure).  On the other hand, if during the investigation it did not occur to the police, medical personnel, the victim-witness advocate, or the trial prosecutor to ask a victim about her or his mental health history, then it is probably not relevant.  But if defense counsel claims it is relevant and pres​sures you to ask the victim, at least make the defense back up the claim with a Lampron affidavit showing rele​vance. To resolve this dilemma in your case, you have to think through your trial strategy tho​​roughly--and well in advance of trial--and discuss it with your supervisor.  See Commonwealth v. Slonka, 42 Mass. App. Ct. 760, 771, further ap​pel​late review denied, 425 Mass. 1108 (1997), and Commonwealth v. Pratt, 42 Mass. App. Ct. 695, 700 (1997).
If you refuse to ask the victim something (e.g., who the care providers are), you still have to give defense counsel access to ask the victim.  See Mass. R. Prof. Cond. 3.4(a) & (f) (and former SJC Rule 3:08, PF 3(b)); see also K. Smith, Criminal Practice and Procedure § 1408 (1983 & Supp. 1999).  However, a victim can refuse to speak to de​fense counsel, or insist that the prosecutor or victim-witness advocate be pre​sent.  G.L. c. 258B, § 3(m); see Beal, 429 Mass. at 533-534 & n.3; Com​mon​wealth v. Rivera, 424 Mass. 266, 271 & n.6 (1997), cert. denied, 119 S. Ct. 346 (1998).  Com​pare Moran, 439 Mass. at 487 n.1 (2003) (before trial judge denied defense motion to interview victim about medical treatment; case re​versed because not enough medical records came in).
Also remember the Commonwealth does not represent the victim.   See Oliveira, 438 Mass. at 336.  If the victim is unrepresented by counsel and the victim’s interests “have a rea​son​able possibility of being in conflict with the inter​ests of the client” of either defense coun​sel or the prosecutor, then that lawyer “shall not give advice” to the victim “other than the advice to secure counsel.”  Mass. R. Prof. Cond. 4.3(b).  Each lawyer has an affirmative duty to correct any misunder​stan​ding the victim may have about that lawyer’s role.  Mass. R. Prof. Cond. 4.3(a).  
6. MOTIONS  

6.1. TACTICS 


Be in the driver’s seat: proactively file motions.  

Review the sample motions provided and file all motions which would be helpful in your case. You are the driver.  Discuss the facts with others in your office, evaluate the case in light of the legal standards set forth in the sample motions and memoranda, and proactively file appropriate motions.

· It is better to file a motion for joinder than to be on the defensive end of a motion to sever.  

· It is better to file a motion to preclude testimony about a victim’s prior sexual activity than to find yourself merely objecting to an improper question by defense counsel, in the presence of the jury, with the only recourse being the judge’s instruction that the jury disregard what they have heard.  

· It is better to give the court the opportunity and reasoning it needs to make correct evidentiary rulings on issues such as excited utterances or prior bad acts.  If you wait until trial, the court may hurriedly sustain defense objections to your questions, depriving the jury of critical evidence.   

Certain motions are critical tools in domestic violence cases.  

· Most notably, fight hard for permission to present evidence of the defendant’s prior bad acts, including evidence about an abusive relationship between defendant and victim prior to the incident.  Present great detail about both the facts of the instant case and the facts of the prior incidents so that the judge may clearly see the relevance and importance of the prior events (i.e., incidents in the past where the defendant pulled out the victim’s hair; and testimony in the present case from witnesses who saw the victim was missing hair on her scalp, or police officers who found hair at the scene of the crime).

· If your motion is denied, listen carefully to defense questions and all witnesses: they may open the door for you (i.e. defense counsel asks the victim “He didn’t bother you last month, did he?; you will then argue to the Court that you are entitled to explain to the jury the defendant was in jail, and therefore couldn’t bother the victim last month).   

· Your ability to file successful motions to admit prior bad acts will also be greatly assisted if your office keeps accessible files on cases which were not prosecuted or were dismissed -- should the parties reappear, you will have the facts and witnesses in place to support your motion.  

There are advantages to filing certain motions at the same time.

· For example, if you seek to try several cases at the same time, and are filing a motion for joinder, consider simultaneously filing a motion to admit testimony about the defendant’s prior bad acts.   This will send the message to the court that whether or not the cases are in fact joined, all of the evidence will be heard -- at the very least, in a motion session, and most probably, at trial as well -- so that  the most efficient manner of resolution would be to join the cases. 

With the exception of Discovery Motions, each potential motion requires individual analysis in each case.

· Don’t just file motions routinely without reviewing the particular impact on your particular case.  For example, if you are prosecuting a series of domestic violence cases involving the same defendant and victim, and one of the cases is significantly weaker than the others, don’t be afraid to cut it loose.  If it will hurt the other cases, consider resolving it in district court before indicting the other offenses, or maintaining them in superior court as two separate cases.  Joinder is not always appropriate.

MOTIONS REGARDING BAIL OR PRE-TRIAL DETENTION  

6.1.1. Motion for Order of c. 276 s. 58A Pretrial Detention

COMMONWEALTH OF MASSACHUSETTS

____________, SS





_____________COURT DEPARTMENT








NO. ________

COMMONWEALTH

V.

__________________________________

COMMONWEALTH’S MOTION FOR ORDER OF PRETRIAL DETENTION OR, IN THE ALTERNATIVE, CONDITIONAL RELEASE BASED ON DANGEROUSNESS

Pursuant to M.G.L. c. 276, §58A, the Commonwealth moves that this Court order that the defendant be detained pending trial or, in the alternative, be released subject to conditions.  As reasons therefore, the Commonwealth states that the defendant is charged with ________________________________  which is:

_______              a felony which has as an element the use, attempted use, or threatened use of 



physical force against the person of another; or

_______              any other felony which by its nature involves a substantial risk that physical 



force against the person of another may result (including burglary and arson, 


whether or not a person has specifically been placed at risk); or 

_______               a violation of an order pursuant to M.G.L. c. 208, §§§18, 34B, or 34C; 




M.G.L. c. 209, §32; M.G.L. c. 209A, §§§3, 4, or 5; M.G.L. c. 209C, §§15 or 



20; or

_______               an arrest and charge for a misdemeanor or felony involving “abuse” as 




defined in M.G.L. c. 209A, §1 or while a 209A order was in effect against 



the defendant; or

______                 an offense for which M.G.L. c. 94C prescribes a mandatory minimum term of 



three years or more; or

_______               a third or subsequent conviction of M.G.L. c. 90, §24.

The Commonwealth requests a hearing on this motion.

For the Commonwealth,

_______________________

DISTRICT ATTORNEY

by:  _____________________

_________________________

Assistant District Attorney

Motion to Continue c. 276 s. 58A Pre-trial Detention Hearing

COMMONWEALTH OF MASSACHUSETTS

____________, SS



_____________COURT DEPARTMENT









NO. ________

COMMONWEALTH

V.

_______________________________________

COMMONWEALTH’S MOTION TO CONTINUE  PRETRIAL DETENTION HEARING

Now comes the Commonwealth in the above-captioned matter and moves, pursuant to M.G.L. c. 276 §58A, upon a showing of good cause, for a continuance of the pretrial detention hearing on this defendant to  ______________  on the grounds that  _________________________

_______________________________________________________________________

_______________________________________________________________________.   

Such date requested is within the three business day window allowed by statute in which the Commonwealth may seek to continue a pretrial detention hearing.

For the Commonwealth,

_______________________

DISTRICT ATTORNEY

by:  _____________________

_________________________

Assistant District Attorney

_________________________

_________________________

_________________________

Dated:  _________________

6.1.2. Motion to Continue Defendant’s Detention Under c. 276 §58A Pre-trial Detention Hearing

COMMONWEALTH OF MASSACHUSETTS

____________, SS



_____________COURT DEPARTMENT









NO. ________

COMMONWEALTH

V.

_______________________________________

COMMONWEALTH’S MOTION TO CONTINUE  DEFENDANT’S DETENTION UNDER M.G.L. c. 276, §58A

Now comes the Commonwealth in the above-captioned matter and respectfully requests that, pursuant to M.G.L. c. 276 §58A, this Honorable Court find that the defendant’s continued detention is for “good cause.”  As grounds therefore, the Commonwealth relies upon the attached memorandum.  

For the Commonwealth,

_______________________

DISTRICT ATTORNEY

by:  _____________________

_________________________

Assistant District Attorney

_________________________

_________________________

_________________________

Dated:  _________________

6.1.3. Motion for Proposed Conditions of Release under M.G.L. c. 276, §42A

COMMONWEALTH OF MASSACHUSETTS

____________, S.S.




DISTRICT COURT DEPARTMENT








[COURT NAME ONLY] DIVISION








DOCKET NO.: [insert docket number]

COMMONWEALTH

v.

[DEFENDANT NAME]

COMMONWEALTH'S PROPOSED CONDITIONS OF 

RELEASE UNDER M.G.L. c. 276, § 42A

Now comes the Commonwealth in the above-entitled matter and respectfully requests, pursuant to M.G.L. c. 276, § 42A, that this Court impose the following conditions of release on the defendant:   

 FORMCHECKBOX 

The Defendant will not commit a federal, state, or local crime during the period of release.  

 FORMCHECKBOX 

The Defendant will stay away from the home(s), place(s) of work, and/or school(s), if any, and avoid all contact, direct or indirect, with the alleged victim(s) of the crime and with all potential witness(es) who may testify concerning the offense, including those mentioned in any police reports, and specifically:________________________________________________________


__________________________________________________________________


__________________________________________________________________

 FORMCHECKBOX 

The Defendant will not abuse the alleged victim(s) of the crime charged.

 FORMCHECKBOX 

The Defendant agrees to abide by the following restrictions related to travel, personal associations, or place of abode:  _____________________________________________

 FORMCHECKBOX 

The Defendant will refrain from possessing a firearm, destructive device, or other dangerous weapon.

 FORMCHECKBOX 

The Defendant will abide by all active restraining orders.

 FORMCHECKBOX 

The Defendant will satisfy the following other conditions:


_________________________________________________

As reasons therefore, the Commonwealth states that the above-captioned matter involves assault and battery, trespass, threats to commit a crime, nonsupport, or some other crime which involves the infliction, or the imminent threat of infliction, of physical harm upon a person by such person’s family or household member as defined in M.G.L. c. 209A 

The Defendant is warned that should the Defendant commit a violation of this or any existing order of release, or commit a new crime while on release, the Defendant’s recognizance may be revoked and the Defendant may be held without bail pending disposition of his or her open matters.








Respectfully Submitted,








For the Commonwealth








_____________________




DISTRICT ATTORNEY







By: ________________________








____________________________








ASSISTANT DISTRICT ATTORNEY

Dated: __________________________

6.1.4. Motion to Revoke Bail

COMMONWEALTH OF MASSACHUSETTS

____________, SS





_____________COURT DEPARTMENT









NO. ________

COMMONWEALTH

V.

_______________________________________

COMMONWEALTH’S MOTION TO REVOKE DEFENDANT’S BAIL 

UNDER M.G.L. c. 276, §58

Now comes the Commonwealth in the above-captioned matter and moves this Honorable Court to revoke the defendant’s surety in the above-entitled matter pursuant to M.G.L. c. 276, §58.  As grounds therefore, the Commonwealth states the following:

1. The defendant was given his bail warnings pursuant to M.G.L. c. 276, §58 on (DATE -----) as demonstrated by Docket (  -------  )  (Exhibit “A”).

2. There is probable cause to believe that the defendant has committed a new offense.  The defendant was arraigned today on Docket (----------).  He is charged with assault and battery with a dangerous weapon (Exhibit “B”).

3. The defendant poses a danger to the community or a given individual.

The Commonwealth requests a hearing on this matter.

For the Commonwealth,

_______________________

DISTRICT ATTORNEY

by:  _____________________

_________________________

Assistant District Attorney

_________________________
6.1.5. Motion to Exclude Time from that Attributed to the c. 276, §58A Pretrial Detention Order 

COMMONWEALTH OF MASSACHUSETTS

__________, SS.



         

 DISTRICT COURT DEPARTMENT







          
_________ DIVISION






          
Dkt. No. 

COMMONWEALTH

v.

COMMONWEALTH’S MOTION TO EXCLUDE

TIME FROM THAT ATTRIBUTED TO THE c.276,§58A PRETRIAL DETENTION ORDER 

Introduction

Now comes the Commonwealth in the above-captioned matter and moves, pursuant to G.L. c.276,§58A and the Massachusetts Rules of Criminal Procedure 36(b)(2), to exclude delay attributable to the defendant’s request for continuances from the ninety-day pretrial detention order.  On _______, after hearing, the defendant was held without bail by Judge _______ pursuant to G.L. c.276,§58A.

Argument

Chapter 276,§58A provides that the defendant “shall be brought to trial as soon as reasonable possible, but in absence of good cause, the person so held shall not be detained for a period exceeding ninety days excluding any period of delay as defined in Massachusetts Rules of Criminal Procedure 36(b)(2).”  G.L. c. 276,§58A(3).  Rule 36 defines excludable periods, in relevant part, as follows:  “delay resulting from interlocutory appeals;” “delay resulting from hearings on pretrial motions;” and “delay reasonably attributable to any period, not to exceed thirty days, during which any proceeding concerning the defendant is actually under advisement.”  Rule 36(b)(2)(A)(iv), (v), and (vii).  The rule also provides that “[I]n computing any time limit other than an excluded period, the day of the act or event which causes a designated period of time to begin to run shall not be included.  Computation of an excluded period shall include both the first and the last day of the excludable act or event.”  Here, time attributed to the continuances agreed to and requested by the defendant for pretrial motions is excludable by definition.

“When a claim is raised under rule 36, the docket and minutes of the clerk are prima facie evidence of the facts recorded therein.”  Commonwealth v. Farris, 390 Mass. 300, 303-304 (1983), quoting Barry v. Commonwealth, 390 Mass. 285, 289 (1983).  Here, the docket reflects continuance dates with no record of objections by the defendant to any of the continuance dates.  The defendant requested further pre-trial hearings in order to obtain a tape of the c.276,§58A  hearing to use at trial to impeach witnesses.  Thus, said periods of time are excluded under Rule 36, and are not to be included in the ninety-day in the c.276,§58A calculation.  It is well-settled that “[w]hen a defendant has agreed to continuances or failed to object to delays, he will be held to have acquiesced in them for rule 36 purposes.”  Commonwealth v. McCants, 20 Mass. App. Ct. 294, 295 (1985); see also, Commonwealth v. Look, 379 Mass. 893, 898-899 (1980); Commonwealth v. Lauria, 411 Mass. 63, 67-69 (1991).  Here, the defendant did not object to any delays and in fact requested the continuances.

Moving to the calculation of the defendant’s detention, the case has been continued without objection during the following period:_________________.  The case has been continued by at the defendant’s request during the following period:  _____________________.  Thus, all the time from ___________ until the present is time to be excluded as periods reflecting continuances without objection by defense and continuance periods agreed or requested by defense.  “The heavier burden to ‘press [the] case through the criminal justice system’ remains upon the defendant.”  Commonwealth v. McDonald, 21 Mass. App. Ct. 368, 374 (1986), quoting Barry v. Commonwealth, 390 Mass. at 296-297.  The defendant cannot now object to the length of his detention, if he was responsible for the delay.

Conclusion

Therefore, the Commonwealth requests that this Honorable Court find that the time periods between ___________ until the present be excluded from the calculation of the ninety-day pretrial detention order. 

The Commonwealth requests a hearing on this motion.
For the Commonwealth,

_______________________

DISTRICT ATTORNEY

by:  _____________________

_________________________

Assistant District Attorney

_________________________

Dated:  _________________

6.1.6. Motion to Revoke Defendant’s c.276,§58A Release 

COMMONWEALTH OF MASSACHUSETTS

__________, S.S.





____________________COURT 








_____________DIVISION








DOCKET NO.: 

COMMONWEALTH

v.

______________________________________

COMMONWEALTH’S MOTION TO REVOKE DEFENDANT’S

CHAPTER 276 SEC. 58A RELEASE

Now comes the Commonwealth, in the above-entitled matter and moves pursuant to M.G.L. c. 276, § 58B, and respectfully requests this Honorable Court:

(1) Revoke the defendant’s bail for up to 90 days, on pending case,

Docket no.: 
Court:
 
As reasons therefore, the Commonwealth states that:

1.
The defendant was released on conditions under Chapter 276 sec. 58A on (DATE).  

2. One of those conditions was to stay away from the alleged victim and avoid all contact, direct or indirect.

3. There is clear and convincing evidence that the defendant has violated this condition of her release.  

4. There are no conditions of release that will reasonable assure the defendant will not pose a danger to the safety of any other person or the community, or the defendant is unlikely to abide by any condition or combination of conditions of release









Respectfully Submitted








For the Commonwealth,









______________________









DISTRICT ATTORNEY








By: 
________________











________________________









Assistant District Attorney

6.2. MOTIONS REGARDING DISCOVERY

6.2.1. Notice to Defense to Provide Automatic Reciprocal Discovery
COMMONWEALTH OF MASSACHUSETTS

____________, SS





_____________COURT DEPARTMENT









NO. ________

COMMONWEALTH

V.

_______________________________________

COMMONWEALTH’S NOTICE TO DEFENSE OF ITS OBLIGATION TO PROVIDE AUTOMATIC RECIPROCAL DISCOVERY 

The Commonwealth filed its Certificate of Compliance, pursuant to Mass. R. Crim. P. 14 (a) (3), on _______________. In accordance with Mass. R. Crim. P. 14 (a)(1)(B),  the Commonwealth gives notice that the defense is now required automatically to produce to the Commonwealth for inspection and or/copying within thirty days the following material and information:

1. All books, papers, documents, photographs, tangible objects, or portions thereof, which are material and relevant to the above indictments or which the defendant intends to rely upon or introduce at trial (whether in the case-in-chief or in cross examination or in any other part of the trial). 

2. All intended exhibits, reports of physical examinations of any person or of scientific tests or experiments.
3. The names, addresses, and dates of birth of those persons whom the defendant intends to call as witnesses at trial.
4. Any and all statements of those persons who are potential witnesses for the Commonwealth or the defendant at trial, including statements obtained by investigators of the defendant, (whether the statements are intended to be used in the case-in-chief or in cross examination or in any other part of the trial).
5. Any and all notes, reports, and/or written statements of defense investigators relating to interviews of potential witnesses.
6. Written notice of whether the defendant intends to utilize an expert witness which shall include:
(i)
the name, address and place of employment of the expert witness;

(ii)
the curriculum vitae of the expert witness;

(iii)
any written reports or statements of the expert witness including any documentation of the basis of the witness’ opinion and any examination of the victim;

(iv)
the substance of the expert witness’ testimony; 

(v)
any books, journals, articles or written material upon which the expert witness intends to rely;

(vi)
any physical evidence on which the expert witness bases the opinion. 

7. Disclosure of all promises, rewards or inducements made to witnesses the defendant intends to present at trial.

Failure to provide automatic reciprocal discovery may subject the defendant and/or defense counsel to sanctions including court costs, a continuance for the Commonwealth, depositions of defense witnesses, and preclusion of evidence at trial. See Mass. R. Crim. P. 14(c) (1)-(2); Mass. R. Crim. P. 10 (a) - (c).   

For the Commonwealth,

_______________________

DISTRICT ATTORNEY

by:  _____________________

Dated:  _________________

6.2.2. Certificate of Compliance

COMMONWEALTH OF MASSACHUSETTS

__________, SS.   
_________________COURT


NO. _______________

COMMONWEALTH

 

V.

 

__________________________

 _______________________________________________________________________

COMMONWEALTH’S CERTIFICATE OF COMPLIANCE 
________________________________________________________________________ 
 

Pursuant to Mass. R. Crim. P. 14 (a) (3), the Commonwealth, to the best of its knowledge and after reasonable inquiry, has disclosed and made available all items subject to discovery at this time, under Mass. R. Crim. P. 14 (a) (1) (A). Specifically, the Commonwealth has provided the defense the following:

· written or recorded statements, and the substance of any oral statements, made by the defendant. 

· names, addresses, and/or dates of birth of the Commonwealth’s prospective witnesses, other than law enforcement witnesses; 

· names and business addresses of prospective law enforcement witnesses; 

· facts of an exculpatory nature; 

· material and relevant police reports, photographs, tangible objects, all intended exhibits, reports of physical examinations of any person or of scientific tests or experiments, and statements of persons the Commonwealth intends to call as witnesses;  (Note: The Commonwealth has informed the defense that some of these items are available for inspection.)

· summary of identification procedures, and all statements made in the presence of or by an identifying witness that are relevant to the issue of identity or to the fairness or accuracy of the identification procedures; 

· disclosure of all promises, rewards or inducements made to witnesses the Commonwealth intends to present at trial; 

Specifically, the Commonwealth has provided the defense with: ________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
For the Commonwealth,

___________________________

DISTRICT ATTORNEY

by:  ________________________

____________________________

   Assistant District Attorney

____________________________

____________________________

____________________________

Dated:  ______________________

6.2.3. Motion for Reciprocal Discovery of Material and Relevant Evidence

COMMONWEALTH OF MASSACHUSETTS

__________, SS.   
_________________COURT


NO. _______________

COMMONWEALTH

 

V.

 

__________________________

 _____________________________________________________________________________________
COMMONWEALTH’S MOTION FOR RECIPROCAL DISCOVERY OF MATERIAL AND RELEVANT EVIDENCE
________________________________________________________________________ 
The Commonwealth filed its Certificate of Compliance, pursuant to Mass. R. Crim. P. 14 (a) (3), on _______________. In accordance with Mass. R. Crim. P. 14 (a)(2), the Commonwealth moves that the defendant produce for inspection and or/copying within thirty days the following material and information:

1.  The results or reports of physical or mental examinations by any person, including potential expert 
witnesses, or scientific tests or experiments, or medical records, within the possession, custody or control of the defendant or persons under his direction and control, which are material and relevant to the above indictments or which the defendant intends to rely upon or introduce at trial (whether in the case-in-chief or in cross examination or in any other part of the trial).
2.  Written notice of intention to offer evidence regarding prior and/or subsequent sexual conduct of the 
alleged victim pursuant to G. L. c. 233, § 21B.
3.  Written notice of any defense of lack of criminal responsibility due to mental disease or defect (or of 
any defense of diminished capacity), or of any defense regarding the issue of the voluntariness of the defendant’s confession, which shall state:

(i) 
whether the defendant intends to offer testimony of expert witnesses on the issue of lack of criminal responsibility because of mental disease or defect, or diminished capacity, or the voluntariness of the defendant’s confession;

      
(ii) 
the names and addresses of any expert witnesses whom the defendant intends to call at trial; 

 (iii) 
whether those expert witnesses intend to rely, in whole or in part, upon statements of the defendant as to his mental condition at the time of the alleged crimes or as to his criminal responsibility for the alleged crimes, or his state of mind at the time of the confession;

     
(iv) 
any written reports or statements of expert witness concerning the mental condition of the defendant; and

     

(v)  
the curriculum vitae of the expert witness.

4.  . Written notice of any alibi defense with regard to any of the alleged dates of offense.
5.   Written notice of whether the defendant intends to utilize an expert witness which shall include:

(i)
the name, address and place of employment of the expert witness;

(ii)
the curriculum vitae of the expert witness;

(iii)
any written reports or statements of the expert witness including any documentation of the basis of the witness’ opinion and any examination of the victim;

(iv)
the substance of the expert witness’ testimony; 

(v)
any books, journals, articles or written material upon which the expert witness intends to rely;

(vi)
any physical evidence upon which the expert witness bases his or her opinion. 

 In addition, the Commonwealth requests that the defendant provide the following: 

​​​​​​​​________________________________;

________________________________;

________________________________. 
For the Commonwealth,

___________________________

DISTRICT ATTORNEY

by:  ________________________

____________________________

   Assistant District Attorney

____________________________

____________________________

____________________________

Dated:  ______________________

6.2.4. Motion for Protective Order

COMMONWEALTH OF MASSACHUSETTS

____________, SS



_____________COURT DEPARTMENT







NO. ________

COMMONWEALTH

V.

_______________________________________

COMMONWEALTH’S MOTION FOR A PROTECTIVE ORDER 
Now comes the Commonwealth in the referenced case and respectfully moves, pursuant to Mass. R. Crim. P. 14 (a) (6), that the Court order discovery or  inspection of the following be denied:

___Witness’s name 

___Witness’s address 

___Witness’s phone number

___Witness’s date of birth

___Witness’s social security number 

___Witness’s workplace information (name, address, phone number)

___Witness’s or witness’s child(ren) school, daycare, babysitter  information

___Witness’s health [HIV status, etc], medical, or mental health information 

___Videotape of interview with witness

___Names of parents that identify the victim

As reasons therefore, the Commonwealth states that the order is sought by the witness and is necessary to effectuate the witness’s well-established interests in his/her privacy and safety as well as the court’s duty to ensure those interests are protected.  See Commonwealth v. Clancy, 402 Mass. 664, 669 (1988) (witness’ execution of waivers or releases to enable the Commonwealth to use the material in charging the defendant with criminal violations does not constitute relinquishment of the individual’s privacy rights); Ward v. Peabody, 380 Mass. 805, 819 (1980) (where relevant evidence is sought as part of a legitimate investigation, the “privacy interests of the [witness] and possibly of others should be considered”); G.L. c. 258B, §§ 2, 3(d) (victim’s right to receive protection from harm arising out of cooperation with law enforcement and prosecution efforts);  and 3 (h) (victim’s right to request confidentiality in the criminal justice system).  The witness’s name and the specific reasons relating to this protective order are outlined in the attached affidavit,  which the Commonwealth has moved to impound.      

In the alternative, the Commonwealth requests this Court to order disclosure be made to counsel for the defendant only, and to enter such other order or conditions to maintain limited disclosure of the information as it deems appropriate to protect the privacy and safety of the witness and others referenced in the affidavit. 
An affidavit in support of this motion is attached.  A separate motion to impound that affidavit has also been filed.  

For the Commonwealth,

___________________________

DISTRICT ATTORNEY

by:  ________________________

____________________________

   Assistant District Attorney

____________________________

____________________________

____________________________

Dated:  ______________________

COMMONWEALTH OF MASSACHUSETTS

FRANKLIN, SS



                     Superior Court Department

                     No. 

      
COMMONWEALTH

        v.

          _________________________
______________________________________________________

AFFIDAVIT IN SUPPORT OF 

MOTION FOR PROTECTIVE ORDER

_____________________________________________________

I, ____________________________, state that the following is true to the best of my knowledge, information and belief: 

1. I am an Assistant Attorney General Attorney and have been assigned to prosecute the referenced case.

2. I have been informed that ___________________________, a [victim] [witness] [family member of a victim] [family member of a witness], wishes to request confidentiality in accordance with the provisions of G.L. c. 258B. § 3 (d) & (h) and wishes that [his/her/their] name(s) and other identifying information not be disclosed publicly or to the defendant for the following reasons:

....






Signed under the pains and penalties of perjury
Assistant Attorney General

DATE: ____________

BBO# 







        NOTE: A Motion to Impound should also be filed.
6.3.   OTHER PROCEDURAL MOTIONS

6.3.1. Motion for Joinder (and Accompanying Memorandum of Law)

COMMONWEALTH OF MASSACHUSETTS

__________, SS





______COURT DEPARTMENT









NO.  _____________

COMMONWEALTH 

V.

________________________________

COMMONWEALTH’S MOTION FOR JOINDER 

PURSUANT TO MASSACHUSETTS RULE OF CRIMINAL PROCEDURE 9(a)(3)

Pursuant to Mass. R. Crim. P. 9(a)(3), the Commonwealth moves for joinder of indictment numbers ____________ and ____________ relative to the above named defendant.  As reason therefore, the Commonwealth states:


1.  The offenses are related;


2.  Joinder is in the best interest of justice;


3.  Both sets of indictments are scheduled for ___________ on __________.


In support of this motion, a Memorandum of Law is attached.

Respectfully Submitted

For the Commonwealth,

___________________________

DISTRICT ATTORNEY

___________________________

___________________________

Assistant District Attorney

___________________________

___________________________

Dated:  _____________




___________________________

COMMONWEALTH OF MASSACHUSETTS

__________, SS





_______COURT DEPARTMENT









NO.  _____________

COMMONWEALTH 

V.

________________________________

COMMONWEALTH’S MEMORANDUM OF LAW IN SUPPORT OF ITS

MOTION FOR JOINDER PURSUANT TO MASS. R. CRIM. P. 9(a)(3)

STATEMENT OF THE FACTS
In domestic violence cases, or sexual assault cases involving the same defendant and the same victim:

· summarize the facts of the two offenses to show they are, in effect, one stream of events; emphasize any chronological connection; relate statements and actions which show connected motives or responses (e.g. defendant assaults victim the day after being served with a restraining order) 

· be sure to include any details which are identical or similar in both incidents 

· include general information about the relationship between the defendant and the victim -- not just the specific conduct giving rise to the charges

In sexual assault cases involving multiple victims:

· emphasize facts which are similar:  the weapon used, the time of day, the type of threats made, the type of victim who was targeted (e.g. all homeless women; all women similar in appearance or close in age), the specific actions of the defendant 

· emphasize any pattern in the occurrence of the assaults (e.g. each assault occurred on a Friday night, in a four hour time period following the end of the defendant’s work shift)

ARGUMENT
Massachusetts Rule of Criminal Procedure 9(a)(3) requires joinder of related offenses for trial unless joinder is not in the best interests of justice.  Criminal offenses are related where they are “based on the same criminal conduct or episode or arise out of a course of conduct or series of criminal episodes connected together or constituting parts of a single scheme or plan.”  Mass. R. Crim. P. 9(a)(1).  In determining whether offenses are “related,” the Court should consider “whether the crimes are similar in nature and whether the same evidence would be admissible to prove each charge.”  Commonwealth v. Montanez, 410 Mass. 290, 303 (1991);  Commonwealth v. Mamay, 407 Mass. 412, 417 (1990).   Joinder is a matter to be resolved by the trial judge in his discretion.  Commonwealth v. Hoppin, 387 Mass. 25, 32 (1982); Commonwealth v. Mamay, 407 Mass. 412, 414 (1990).

“The defendant bears the burden of demonstrating that prejudice will result from a failure to sever the charges.  Commonwealth v. Gallison, 383 Mass. 659, 671 (1981).  Indeed, Mass. R.Crim.P. 9(a)(3), provides that where offenses are related, “[t]he trial judge shall join the charges for trial unless he determines that joinder is not in the best interests of justice.”  Commonwealth v. Delaney, 425 Mass. 587, 593-594 (1997).

“In addition to applying the ‘technical requirements’ of Rule 9 ... a judge must decide the question in the context of the guarantee of a fair trial for every defendant.”  Commonwealth v. Sylvester, 388 Mass. 749, 758 (1983).  “In particular, the propriety of joining any one of the indictments, turns, in large measure, on whether evidence of the other offenses would have been admissible at a separate trial on each indictment.”  Commonwealth v. Gallison, 383 Mass. 659, 672 (1981).  It is settled that evidence of other criminal conduct is inadmissible to prove the propensity of the defendant to commit the charged offense.  Id.  Such evidence can be used, however, to show a common scheme, pattern of operation, absence of accident or mistake, identity, intent, or motive.  Commonwealth v. Helfant, 398 Mass. 214, 224.  Commonwealth v. Mamay, supra at 417; Commonwealth v. Pillai, 445 Mass. 175 (2005).
Domestic violence is, by definition, an escalating course of violent, criminal conduct, used by the abuser as part of a scheme to intimidate and control the victim.  It is proper to join for trial domestic violence charges.  See Commonwealth v. Delaney, 425 Mass. 587, 594 (1997).  In Delaney, the trial judge joined for trial the charges of violating a c. 209A order, stalking, and intimidating a witness.  The Supreme Judicial Court upheld the joining of the cases, stating that “the offenses charged demonstrated a pattern of conduct by the defendant toward the victim because of his unhappiness with the ending of their relationship and his desire to reunite with her.”  Id.  See also  Commonwealth v. Feijoo, 419 Mass. 486, 495 (1995) (joinder appropriate where the offenses indicated a scheme whereby the defendant used his position as a karate teacher to induce students to engage in homosexual activity); Commonwealth v. Mamay, 407 Mass. 412, 416 (1990) (joinder appropriate where the offenses indicated a scheme whereby the defendant used his position of authority and trust to commit sexual crimes on female patients visiting his office).

Here, the Commonwealth’s evidence supports several related criminal episodes of domestic violence.  All of the incidents are interconnected, involved the same victim, and occurred within months of one another.  Separate trials of these indictments would necessarily include the same testimony from the Commonwealth’s police and civilian witnesses, and the same documentary evidence of past restraining orders.

Juries in both cases will be entitled to consider evidence of the parties’ interaction beyond the specific conduct related to the indictments.  See Commonwealth v .Young, 382 Mass. 448, 463 (1981) (rev’d on other grounds).  (“It is well for the jury to have a view of the entire relationship between the defendant and the victim.”)  

Trial of the second case would include evidence elicited in the trial of the first case, as evidence of the prior bad acts of the defendant, to establish his state of mind and pattern of conduct toward the victim.  See Commonwealth v. Jordan (No. 1), 397 Mass. 489, 492 (1986) (“Evidence of prior beatings and mistreatment of the victim was probative of the defendant’s mental state and his intent at the time of the offenses.”);  Commonwealth v. Walker, 33 Mass. App. Ct. 915, 916 (1992) (Evidence of prior incidents is admissible “in the discretion of the trial judge to show the defendant’s possessive attitude toward the victim and his propensity to be violent toward her.”)

Similarly, trial of the first case would include some of the same evidence of violence toward the victim that the Commonwealth would offer in the second case.  See Commonwealth v. Myer, 38 Mass. App. Ct. 140, 144 (1995) (Holding that a subsequent, violent episode “would tend to prove that assaulting the complainant was a critical element of the defendant’s hostile relationship with her ... and that his hostility toward the complainant ... was a vital aspect of his ‘state of mind’”.)  See also, Commonwealth v. Nardone, 406 Mass. 123, 128 (1989); and Commonwealth v. Robertson, 408 Mass. 747, 751 (1990).  “Indeed, if these charges were tried separately, much testimony would be duplicated at each trial merely establishing the relationship between the victim and the defendant.”  Delaney, 425 Mass. at 594.

The defendant will not be unfairly prejudiced by joinder of these indictments.  Both indictments are scheduled for trial, and the defendant was provided with all discovery.  “The defendant bears the burden to show that prejudice will result from the failure to sever and that such prejudice is beyond the curative powers of the court’s instructions.”  Helfant, at 230.  This burden is not satisfied by showing merely that the defendant’s chances for acquittal would be better if the indictments were tried separately.  Commonwealth v.  Montanez, 410 Mass. 290, 304 (1991).

CONCLUSION

For all of the foregoing reasons, including the interests of promoting justice, promoting judicial economy, and allowing the Commonwealth to demonstrate the defendant’s pattern of conduct towards the victim, the Commonwealth respectfully requests that the Court join these related offenses for trial pursuant to the requirements of Mass. R. Crim. P. 9(a)(3).









Respectfully Submitted

For the Commonwealth,

___________________________

DISTRICT ATTORNEY

___________________________

Assistant District Attorney

___________________________

___________________________

Dated:  _____________

Motion for Victim and/or Witness Confidentiality (and Accompanying Affidavit)

COMMONWEALTH OF MASSACHUSETTS

__________, SS





____________ COURT DEPARTMENT









NO.  _____________

COMMONWEALTH

V.

________________________________

COMMONWEALTH’S MOTION

FOR VICTIM AND/OR WITNESS CONFIDENTIALITY

The Commonwealth respectfully moves this Honorable Court to order that no law enforcement agency, prosecutor, defense counsel, or parole, probation or corrections official to disclose or state in open court, except among themselves, the residential address, telephone number, or place of employment or school of  ________________________________________________________ _____________________________________________________________________________, (victims, family members of victims, or witnesses in the above-captioned case), except as otherwise ordered by the Court.  

In the alternative, the Commonwealth moves the Court to enter such other order or conditions to maintain limited disclosure of the information as it deems appropriate to protect the privacy and safety of the victims, victims’ family members, and witnesses.  See M.G.L. c. 258B, sections 2, 3(d), and 3(h).

An affidavit is attached in support of this motion.

Respectfully Submitted


For the Commonwealth,



___________________________

DISTRICT ATTORNEY

___________________________

Assistant District Attorney

___________________________

date:  _____________                                                                 ___________________________

COMMONWEALTH OF MASSACHUSETTS

__________, SS





____________ COURT DEPARTMENT









NO.  _____________

COMMONWEALTH
V.

________________________________

AFFIDAVIT 

REGARDING COMMONWEALTH’S MOTION

FOR VICTIM AND/OR WITNESS CONFIDENTIALITY
Pursuant to M.G.L. c. 258B, Sections 2 & 3

I, ___________________________________________, the attorney and/or agent for the Commonwealth with regards to the above referenced matter, state as follows:


The District Attorney’s Office/Attorney General’s Office has been informed that


________________________________________________________________,


a victim and/or witness and/or family member of a victim/witness in this matter, 


wishes to request confidentiality in accordance with M.G.L. c. 258B, sections 2(d) and 2(h).


The victim/witness/family member seeks confidentiality for the following reasons:

Signed under the pains and penalties of perjury on this date.

Respectfully Submitted


For the Commonwealth,


DISTRICT ATTORNEY

___________________________

___________________________

Assistant District Attorney

___________________________

date:  ____________________




___________________________

Motion to Conduct a Voir Dire Regarding Defendant’s Character/Reputation Evidence

COMMONWEALTH OF MASSACHUSETTS

__________, SS





______________COURT DEPARTMENT









NO.  _____________

COMMONWEALTH 

V.

________________________________

COMMONWEALTH’S MOTION IN LIMINE AS TO

DEFENDANT’S POTENTIAL CHARACTER AND/OR REPUTATION WITNESSES
Now comes the Commonwealth in the above-captioned matter and respectfully moves this Honorable Court in limine to conduct a voir dire of any potential character and/or reputation witnesses to be called by the defendant in order to determine whether their testimony is admissible before the jury.

As grounds therefore, the Commonwealth states that any such testimony as to the defendant’s (or the victim’s) alleged character and/or reputation may not be admissible under the requirements of applicable statutory and case law.  See e.g., Commonwealth v. Healey, 27 Mass. App. Ct. 30, 39-40 (1989).   Evidence of irrelevant character traits is not admissible.  Commonwealth v. De Vico, 207 Mass. 251 (1911).  The court has broad discretion to exclude character evidence that is too remote or based upon the opinion of too limited a group.  Commonwealth v. Phachansiri, 38 Mass. App. Ct. 100, 109 (1995).   

Respectfully Submitted

For the Commonwealth,

___________________________

DISTRICT ATTORNEY

___________________________

___________________________

Assistant District Attorney

___________________________

___________________________

Date: ______________________

MOTIONS TO ADMIT EVIDENCE

6.3.2. Motion to Admit Evidence of Defendant’s Prior Bad Acts and Hostile Relationship  (and Accompanying Memorandum of Law)

COMMONWEALTH OF MASSACHUSETTS

__________, SS





_________COURT DEPARTMENT









NO.  _____________

COMMONWEALTH 

V.

________________________________

COMMONWEALTH’S MOTION IN LIMINE TO ADMIT EVIDENCE 

OF PRIOR BAD ACTS AND HOSTILE RELATIONSHIP 

BETWEEN THE DEFENDANT AND THE ALLEGED VICTIM

The Commonwealth moves this Honorable Court in limine to rule admissible at trial evidence of certain “bad acts” evincing the hostile relationship between the defendant and the alleged victim during a period of time prior to the incident at issue in the underlying case.  The Commonwealth seeks to introduce this evidence during its case in chief.

The specific evidence on which the Commonwealth seeks an in limine ruling is as follows:

(establish the time frame and relate as much detail as possible about the expected testimony—details of the specific bad acts evidence, and details of the alleged crimes)

As grounds therefore, the Commonwealths states that evidence of such “prior bad acts” is being offered:

(1)  to establish the hostile nature of the relationship between the defendant and the alleged victim, as such evidence bears on the defendant’s possible motives and state of mind on the date of the alleged offense, Commonwealth v. Hunter, 416 Mass. 831, 837 (1994), Commonwealth v. Leonardi, 413 Mass. 757, 764 (1992); Commonwealth v. Robertson, 408 Mass. 747, 749-752 (1990); Commonwealth v. Nardone, 406 Mass. 123, 128 (1989); and Commonwealth v. Jordan (No. 1), 397 Mass. 489 (1986);

(2)  to help establish the defendant’s modus operandi and pattern of conduct toward the alleged victim, and his identity as the person responsible for the alleged attack, see Commonwealth v. Crimmins, 46 Mass. App. Ct. 489, 494-495 (1999); Commonwealth v. Helfant, 398 Mass. 214, 224-229 (1986);

(3)  to “present as full a picture as possible of the events surrounding the incident itself,” Commonwealth v. Bradshaw, 385 Mass. 244, 269-270 (1982), citing Commonwealth v. Chalifoux, 362 Mass. 811, 816 (1973); and Commonwealth v. Chartier, 43 Mass. App. Ct. 758, 760-761 (1997).

(4)  to negate any claim of accident or self-defense, see  Commonwealth v. Barrett, 418 Mass. 788, 795 (1994);

(5) to prove the objective reasonableness of the alleged victim’s fear, see Commonwealth v. Gordon, 407 Mass. 340 (1970).

A Memorandum of Law in support of this motion is attached.

Respectfully Submitted


For the Commonwealth,








___________________________

DISTRICT ATTORNEY

___________________________

___________________________

Assistant District Attorney

___________________________

___________________________

Date:_________________

COMMONWEALTH OF MASSACHUSETTS

__________, SS





__________ COURT DEPARTMENT









NO.  _____________

COMMONWEALTH 

V.

________________________________

COMMONWEALTH’S MEMORANDUM OF  LAW 

IN SUPPORT OF ITS  MOTION IN LIMINE 

TO ADMIT EVIDENCE OF PRIOR BAD ACTS AND HOSTILE RELATIONSHIP

BETWEEN THE DEFENDANT AND THE ALLEGED VICTIM

STATEMENT OF FACTS
· present sufficient facts to show that the prior bad acts and the incident at issue are, in effect, one stream of events; emphasize any chronological connections; relate statements and actions which show connected motives or responses (e.g. defendant assaults victim the day after being served with a restraining order) 

· be sure to point out any details which are identical or similar in past and present incidents 

· include general information about the relationship between the defendant and the victim -- not just the specific conduct giving rise to the charges

· determine which of the following arguments apply to your case, and weave specific facts into each one

ARGUMENT
Evidence of a defendant’s prior bad acts are generally inadmissible to show that the defendant has a criminal propensity or is of bad character.  Commonwealth v. Hoffer, 375 Mass. 369, 372 (1978).  Nevertheless, relevant evidence will not be excluded simply because it tends to indicate that the defendant may have committed an offense distinct from that for which he stands trial.  Commonwealth v. Robertson, 408 Mass. 747, 750 (1990); Commonwealth v. Young, 382 Mass. 448, 462-463 (1981).  Prior bad acts may be admitted where such evidence bears upon the defendant’s motive, state of mind, pattern of conduct, the hostile relationship between the defendant and the alleged victim, the absence of accident or innocent intent, the victim’s fear of the defendant or the defendant’s control over the victim, and to explain the victim’s recantation so the jury can adequately assess credibility.  Commonwealth v. McLeod, 39 Mass. App. Ct. 461, 464 (1995), fur. app. rev. den., 422 Mass. 1101 (1996); Commonwealth v. Azar, 32 Mass. App. Ct. 290, 299, fur. app. rev. den., 412 Mass. 1105 (1992);  Commonwealth v. Calcagno, 31 Mass. App. Ct. 25, 26-27 (1991); Commonwealth v. Butler, 445 Mass. 568 (2005).
“The admission of such evidence generally is ‘a matter on which the opinion of the trial judge will be accepted on review except for palpable error.’”  Commonwealth v. Martino, 412 Mass. 267, 280 (1992), quoting Commonwealth v. Young, 382 Mass. at 462-463.  See also Commonwealth v. Fordham, 417 Mass. 10, 22-23(1994); Commonwealth v. Cordle, 404 Mass. 733, 744 (1989).  

Even prior misconduct directed towards individuals other than the victim, not connected with the charged offense, may be admissible as evidence of part of an ongoing criminal enterprise or plan, and to show the defendant’s criminal intent.  Commonwealth v. Helfant, 398 Mass. 214, 227 (1986).

The Commonwealth does not intend to introduce evidence of prior abuse by the defendant against the victim or others to taint his character or show that he has a criminal propensity.  Rather, the Commonwealth seeks to introduce this evidence for the limited permissible purposes of (1) revealing possible motives and the defendant’s state of mind; (2) helping to establish the defendant’s modus operandi and pattern of conduct toward the alleged victim, and his identity as the person responsible for the alleged attack; (3) presenting as full and accurate a picture as possible of the events surrounding the incident itself, including the hostile nature of the relationship between the parties; (4) negating any claim of accident or self-defense or other innocent intent; (5) proving the objective reasonableness of the victim’s fear of imminent serious physical harm and emotional distress; and (6) to explain the victim’s recantation so the jury may adequately assess the victim’s credibility.  
It is left to the sound discretion of the trial judge to determine whether the earlier misconduct is too remote in time, Commonwealth v. Lowe, 391 Mass. 97, 103 (1984), and whether the probative value of such evidence on material issues outweighs its prejudicial impact to the defendant.  Commonwealth v. Scott, 408 Mass. 811, 819 (1990).  The exercise of judicial discretion shall not be disturbed on appeal absent palpable error.  Commonwealth v. Azar, 32 Mass. App. Ct.  at 300, quoting Commonwealth v. LaSota, 29 Mass. App Ct. 15, 24, fur. app. rev. den., 408 Mass. 1103 (1990). Proper limiting instructions should be given to the jury at the time of the testimony about the prior abuse, and in the final charge, so the jury understands the limited purposes for which the evidence is being introduced and how it may be used during deliberations.  See, e.g., Commonwealth v. Bryant, 390 Mass. 729, at 744-45 (1984); Commonwealth v. Brigham, 32 Mass. App. Ct. 935, at 936 (1992).  

“There is no bright line test for determining temporal remoteness of evidence of prior misconduct.  Where the prior misconduct is merely one instance in a continuing course of related events, the allowable time period is greater.”  Commonwealth v. Helfant, 398 Mass. 214, 228 n. 13 (1986), and cases cited.  There is a long line of similar cases in which a defendant’s prior bad acts, sometimes occurring years before the charged offenses, have properly been admitted as bearing upon a defendant’s motive and criminal intent.  See, e.g., Commonwealth v. Nardone, 406 Mass. 123, 128 (1989) (evidence that the victim-spouse had stayed at a women’s shelter to escape family violence two years before the shooting properly admitted on issue of defendant’s hostility and motive); Commonwealth v. Person, 400 Mass. 136, 143 (1987) (evidence of defendant’s assault on victim seven months before the murder properly admitted to show that the relationship was deteriorating); Commonwealth v. Gil, 393 Mass. 204, 216 (1984) (evidence of five prior beatings occurring four years before the victim’s death admissible where there was evidence of a continuing animosity existing closer in time to the victim’s death, thereby rendering the earlier evidence relevant on the issue of motive); Commonwealth v. Little, 376 Mass. 233, 238 (1978) (where there was evidence that hostility between the victim and the defendant continued to the time of the murder, the prior bad acts evidence was properly admitted because it tended to show the defendant’s state of mind towards the victim, namely hostility, which could be found to have continued up to the time of the victim’s death).

In the present case, the defendant’s prior bad acts are not remote in time from the alleged crimes.  The evidence the Commonwealth seeks to introduce will demonstrate that the defendant’s relationship with the alleged victim was marked by episodes of verbal and physical abuse.  The most recent admissible evidence of abuse was within months of the crime.  Clear patterns of episodic abuse and hostility by the defendant are established by the evidence, which are directly relevant to the prosecution’s burden of proving the defendant’s criminal intent.  The evidence of prior abuse is logically connected to the charged offense, and as part of a continuing and escalating course of physical abuse of the victim by the defendant, is not too remote in time from the date of  the alleged offense.

(1)  The Defendant’s Prior Bad Acts are Admissible at Trial to Demonstrate the Hostile Relationship Between the Parties and to Explain the Victim’s Recantation
Prior bad act evidence is probative to demonstrate the hostile and violent nature of the relationship between the parties.  In Commonwealth v. Butler, 445 Mass. 568 (2005), the Supreme Judicial Court explained, “The bad act evidence, taken as a whole, demonstrated continuing animosity on the defendant’s part toward [the victim].  Without the evidence, the jury would have had difficulty in understanding why [the victim] was testifying that the defendant had not harmed her or behaved criminally.  The jury were entitled to consider evidence that depicted the hostile relationship between [the victim] and the defendant and helped to explain her recantation, so that they could adequately assess her credibility, a central issue at trial.”  
(2)  The Defendant’s Prior Bad Acts are Admissible at Trial to Reveal the Defendant’s Possible Motives and State of Mind on the Date of the Alleged Offense
“Evidence of a hostile relationship between the victim and the defendant may be admitted as relevant to the defendant’s motive.”  Commonwealth v. Hunter, 416 Mass. 831, 837 (1994).  Evidence of prior abuse reflecting a relationship marked by episodes of hostile conduct is admissible because it bears on the defendant’s state of mind or attitude towards the victim.  Commonwealth v. Fordham, 417 Mass. 10, 23 (1994); Commonwealth v. Bianchi, 435 Mass. 316 (2001). “Evidence of prior beatings and mistreatment of the victim was probative of the defendant’s mental state and his intent at the time of the offense.”   Commonwealth v. Jordan (No. 1), 397 Mass. 489, 492 (1986).  To be admissible, the evidence need not be conclusive as to the defendant’s motive, but merely suggestive of  a motive, and the weight to be assigned this type of evidence is within the province of the jury.  Commonwealth v. St. Germain, 381 Mass. 256, 271 (1980); Commonwealth v. Van Liew, 14 Mass. App. Ct. 662, 668 (1982), fur. app. rev. den., 388 Mass. 1102 (1983).

(3)  The Defendant’s Prior Bad Acts are Admissible at Trial to Help Establish the Defendant’s Modus Operandi and Pattern of Conduct Toward the Alleged Victim, and His Identity as the Person Responsible for the Alleged Attack. 

The defendant’s “prior bad acts” are similar in nature and circumstance to the alleged criminal acts at issue in this case.  At trial, testimony about the prior incidents will help establish the defendant’s modus operandi, and accordingly, his identity as the person responsible for the alleged attack.  See Commonwealth v. Helfant, 398 Mass. 214, 224-229 (1986). Evidence of prior incidents is also “admissible in the discretion of the judge to show the defendant’s possessive attitude toward the victim and his propensity to be violent toward her.”  Commonwealth v. Walker, 33 Mass. App. Ct. 915, 916 (1992), fur. app. rev. den., 413 Mass. 1106 (1992).

(4)  The Defendant’s Prior Bad Acts are Admissible at Trial to Give the Jury a Complete Picture of the Entire Relationship between the Defendant and the Victim
The Commonwealth is entitled to “present as full a picture as possible of the events surrounding the incident itself”, Commonwealth v. Bradshaw, 385 Mass. 244, 269-270 (1982), citing Commonwealth v. Chalifoux, 362 Mass. 811, 816 (1973).  “It is well for the jury to have a view of the entire relationship between the defendant and ... the ... victim[ ].”  Commonwealth v. Young, 382 Mass. 448, 463 (1981).  See also Commonwealth v. Drew, 397 Mass. 65, 79-80 (1986); Commonwealth v. Brigham, 32 Mass. App. Ct. 935 (1992); Commonwealth v. Azar, 32 Mass. App. Ct. 290, 300, fur. app. rev. den., 412 Mass. 1105 (1992); Commonwealth v. Calcagno, 31 Mass. App. Ct. 25, 28 (1991) (testimony regarding prior abuse which occurred continually up to the time of the chargeable offense was admissible because the evidence had a strong logical connection to the crime charged and put the single instance of alleged abuse into a “comprehensive context by providing the jury with a view of the entire relationship between the defendant and the victim”).  The defendant’s prior assaultive conduct toward the victim relates sufficiently to the instant charges so as to be logically probative.

(5)  The Defendant’s Prior Bad Acts are Admissible at Trial to Negate any Claim of Accident or Self-Defense or other Innocent Intent 

Prior bad act evidence is also admissible to prove the absence of mistake or accident on the part of the defendant.  Commonwealth v. Azar, 32 Mass. App. Ct. at 299; see also  Commonwealth v. Sneed, 413 Mass. 387, 397 (1992) and Commonwealth v. Zagranski, 408 Mass. 278, 281-282 (1990).  Specifically, evidence of prior abuse may rebut a defendant’s claim of innocent intent and “make more probable the existence of the requisite illegal intent.”  Commonwealth v. Helfant, 398 Mass. at 227.   In Helfant, the Court considered the admissibility of the defendant’s prior misconduct directed towards other individuals, not connected with the charged offense, as evidence of part of an ongoing criminal enterprise or plan and to show the defendant’s criminal intent.  398 Mass. at 227.  The Court found this evidence showed a “distinctive pattern of conduct ... [that rebutted] the defense of innocent, therapeutic intent and [made] more probable the existence of the requisite illegal intent.”  Id. at 227.

The defendant’s prior abuse should be admitted to rebut any claim of accident or self-defense.  The evidence demonstrates an intentional, conscious, and escalating pattern of  violence.  See Commonwealth v. Calcagno, 31 Mass. App. Ct. at 27 (prior bad acts evidence may be “relevant to show the probable existence of the same passion or emotion at the time in issue”), quoting Commonwealth v. King, 387 Mass. 464, 470 (1982).  Here, the evidence of prior abuse “has a strong logical connection to the crime charged”, and therefore, is highly probative on a central issue in the case -- the defendant’s criminal intent on the date of the alleged crime.  Commonwealth v. Azar, 32 Mass. App. Ct. at 300. 

(6)   When the Commonwealth Must Prove the Defendant Placed the Victim in Fear of Serious Bodily Harm, The Defendant’s Prior Bad Acts are Admissible to Prove the Objective Reasonableness of the Victim’s Fear
In prosecutions for stalking and for violations of G.L. c. 209A Protective Orders, the Commonwealth must prove that the defendant placed the victim in fear of serious bodily harm.  The relevant definition of  “abuse”, as defined by G.L. c. 209A sec. 1 constitutes “placing another in fear of imminent serious physical harm.”  The Supreme Judicial Court, looking to the intent of the legislature, turned to the common law treatment of assault for guidance in determining what constitutes “abuse” in violation of a restraining order.  Commonwealth v. Gordon, 407 Mass. 340, 349 (1990). An act that places another in reasonable apprehension that force may be used is sufficient for the offense of criminal assault.  Commonwealth v. Delgado, 367 Mass. 432, 437 (1975).  In determining whether an apprehension of anticipated physical force is reasonable, a court will look to the actions and words of the defendant in light of the attendant circumstances.  Id., at  436-437.  

In Gordon, supra, the Court held that evidence of tension between the parties and previous verbal abuse by the defendant supported the determination that the defendant was guilty of violating a protective order by creating objective fear of imminent serious physical harm.  These factors created “a picture of a volatile situation in which the possibility of abuse was present.” 407 Mass. at 349.

The Commonwealth is seeking to introduce evidence of prior verbal and physical abuse, and tension between the parties. The proffered evidence is crucial to proving the possibility of  abuse, and relevant to show that the victim’s fear of the defendant was reasonable, and was rooted in the defendant’s prior assaultive and threatening behavior. 

CONCLUSION


Following a voir dire, the Commonwealth’s motion should be allowed, and the evidence of the defendant’s prior bad acts and hostility should be admitted for the limited permissible purposes set forth.  

Respectfully Submitted


For the Commonwealth,
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DISTRICT ATTORNEY

___________________________

Date: ____________                                                     ___________________________

Assistant District Attorney

Motion to Admit Expert Witness Testimony of Battered Woman Syndrome

COMMONWEALTH OF MASSACHUSETTS

__________, SS





____________ COURT DEPARTMENT









NO.  _____________

COMMONWEALTH

V.

________________________________

COMMONWEALTH’S MOTION IN LIMINE TO ADMIT EXPERT TESTIMONY 

REGARDING BATTERED WOMAN SYNDROME

The Commonwealth moves for a ruling in limine that the Commonwealth be permitted to introduce testimony from __________________, a psychiatrist from _____________________, about behavioral characteristics of battered woman syndrome. 

The term “Battered Woman Syndrome” refers to typical response patterns of women who are involved in abusive relationships. Many of the response patterns run counter to what is commonly perceived to be “normal” behavior -- for example, the tendency of many victims of assaultive partners or spouses to remain in abusive relationships instead of leaving them.  The syndrome is recognized as a post-traumatic stress disorder in the Diagnostic and Statistical Manual of Mental Disorders IV.


The proffered evidence is admissible, in the Court’s discretion, where relevant, in order to “explain the conduct of a victim or a complainant over the course of an abusive relationship.”  Commonwealth v. Goetzendanner, 42 Mass. Appeals Court 637 (1997).   The qualified expert may inform jurors about characteristics common to most victims of battering and show that a victim has displayed similar characteristics.  Id. See also Commonwealth v. Crawford, 429 Mass. 60, 67-68 n. 15 (1999), quoting Goetzendanner for the proposition  that the “pattern of behavioral and emotional characteristics common to the victims of battering lies beyond the ken of the ordinary juror and may properly be the subject of expert testimony.”  But see Commonwealth v. Oliveira, 431 Mass. 609, 613 (2000), wherein the argument that “There’s a variety of reasons why, social and economic reasons why women stay with men who abuse them and their children” was proper absent expert testimony, because “in the context of the case the argument was grounded in common sense not expertise.”


Goetzendanner involved a victim who was in an abusive relationship, which she tried to end several times.  Following a severe beating by the defendant, the victim became distraught, depressed and obsessed with trying to understand why the defendant had beaten her. She had the restraining order against the defendant removed, recanted her statements, and attributed the attack to a former boyfriend.  After admitting herself to a residential drug and alcohol treatment program she reaffirmed the defendant’s role in attacking her.  The Commonwealth offered expert testimony from Karla Digirolamo, the Executive Director of the New York State Office for Prevention of Domestic Violence, on the general characteristics of women with battered woman’s syndrome. The expert testified about domestic violence generally and battered woman syndrome specifically.   “She explained the cyclical nature of abusive relationships, the effect drugs and alcohol have upon those relationships, and the survival tactics typically exhibited by battered women, including their tendency to leave and then return to the batterer many times before finally ending the relationship.” Id., at 641.

Judge Ireland’s decision looked to analogous situations in which “...our courts have allowed expert testimony concerning scientifically recognized psychological patterns or syndromes akin to BWS [battered woman syndrome] to help explain why a victim or a witness may have acted in a particular way”, Id., at 644, such as general behavioral characteristics of sexually abused children, see Commonwealth v. Dockham, 405 Mass. 618, 627-630 (1989), and rape trauma syndrome, Commonwealth v. Mamay, 407 Mass. 412, 421-422 (1990).  The court concluded:

...(T)he over-all ends of  justice and crime prevention would be ill-served if we were to deny the use of evidence of BWS (battered woman syndrome)  to a victim seeking redress through the legal system for her injuries, only to allow that same evidence after she finally has taken matters into her own hands and is then placed on trial for killing or assaulting her abuser.  We conclude that, where relevant, evidence of BWS may be admitted through a qualified expert to enlighten jurors about behavioral or emotional characteristics common to most victims of battering and to show that an individual victim or victim witness has exhibited similar characteristics. 
Goetzendanner, at 645-646. 

The Commonwealth’s proposed witness is well qualified as an expert in the area of battered woman’s syndrome, and the proposed testimony is relevant to the facts of this case.  The expert’s testimony will help explain behavioral and emotional characteristics which may be foreign or counter-intuitive to the jurors. The testimony will help the jury put certain conducts of the alleged victim into clearer contexts, such as staying in an abusive relationship, and having feelings  of love for her abuser even after being injured by him.  The testimony will be confined to a description of the general characteristics shared by typical victims of the syndrome, and  will not include an opinion or diagnosis of the victim.  As such, the proposed testimony is relevant and permissible, pursuant to Goetzendanner, and is critical to the Commonwealth’s effort to present the jury with a full understanding of the circumstances surrounding the defendant’s alleged criminal acts.

It is respectfully requested that the Commonwealth’s Motion to Admit Expert Testimony Concerning Battered Woman Syndrome be allowed.  

Respectfully Submitted


For the Commonwealth,








___________________________

DISTRICT ATTORNEY

___________________________

___________________________

Assistant District Attorney

___________________________

___________________________

Date:  _______________________

Motion to Admit Expert Witness Testimony of Rape Trauma Syndrome

COMMONWEALTH OF MASSACHUSETTS

__________, SS





____________ COURT DEPARTMENT









NO.  _____________

COMMONWEALTH

V.

________________________________

COMMONWEALTH’S MOTION IN LIMINE 

TO ADMIT EXPERT TESTIMONY 

CONCERNING RAPE TRAUMA SYNDROME
The Commonwealth moves in limine that testimony from an expert witness concerning Rape Trauma Syndrome be ruled admissible at trial in the above-captioned case.

Rape Trauma Syndrome is recognized by the psychiatric profession as a form of post-traumatic stress disorder that often manifests itself in identifiable symptoms common among women (and children) who have been raped or sexually assaulted.  See Burgess & Holstrom, “Rape Trauma Syndrome”, 131 Am.J.Psychiatry 981 (Sept. 1974). 

In Commonwealth v. Mamay, 407 Mass. 412 (1990), a rape trial, Ann Burgess, co-author of “Rape Trauma Syndrome”, Id., was qualified as an expert in the field of rape and sexual assault syndrome.  In reviewing her testimony, the SJC found it to be relevant and proper: 

Burgess testified that not all victims of rape and sexual assault will report the event immediately.  Often the first person they will tell is someone close to them.  Burgess also said that, in the context of a trust relationship, such as a doctor-patient relationship, some victims may return to the trusted relationship for further contact with the perpetrator of the assault.  Burgess’s testimony did not relate to the victims in this case.  It was simply testimony relating to rape and sexual assault syndrome generally.  See Commonwealth v. Dockham, supra at 627-630.  See also Terrio v. McDonough, 16 Mass. App. Ct. 163, 175-176 (1983).  It was within the judge’s discretion properly to conclude that it was beyond the jury’s common knowledge to know why a victim would return to a situation in which she had been sexually assaulted or raped.

 Mamay, at 421.

In Mamay, the court also listed numerous courts and commentators who have recognized the scientific basis of Rape Trauma Syndrome, 407 Mass. at 421-422, and concluded the expert was properly qualified and the syndrome was properly recognized: “... there was a clear basis from which the judge could conclude that the medical community has generally recognized the existence of rape trauma syndrome.  Burgess’s expert opinion as to who generally is affected by the syndrome and the extent of the syndrome in the context of a trust relationship was based on her professional knowledge and experience and was clearly permissible.  There was no abuse of discretion.”  Id., at 422.
The Commonwealth seeks to offer expert testimony on Rape Trauma Syndrome in the present case in order to explain to the jury behaviors of rape victims which run contrary to popular misconceptions. The testimony is critical to the Commonwealth’s effort to effectively present a complete, accurate picture of the defendant’s alleged crimes.  The expert will confine her testimony to rape and sexual assault generally; and will not testify that the victim’s symptoms were caused by the defendant’s sexual abuse, nor vouch for her truthfulness in any way.  Rather, the expert will simply provide the jurors with general knowledge they need in order to be able to reach their own conclusions about the victim’s veracity.

It is respectfully requested that the Commonwealth’s Motion to Admit Expert Testimony Concerning Rape Trauma Syndrome be allowed.  

Respectfully Submitted


For the Commonwealth,








___________________________

DISTRICT ATTORNEY

___________________________

___________________________

Assistant District Attorney

___________________________

___________________________

dated:  ____________________

Motion to Admit First Complaint Testimony 

COMMONWEALTH OF MASSACHUSETTS

__________, SS





____________ COURT DEPARTMENT








NO.  _____________

COMMONWEALTH

V.

________________________________

COMMONWEALTH’S MOTION IN LIMINE 

TO ADMIT “FIRST COMPLAINT” TESTIMONY

Now comes the Commonwealth in the above-captioned matter and respectfully moves in limine to allow ___________, the first person told of the sexual assault, to testify as the Commonwealth’s “first complaint” witness to the alleged sexual assault.  As reasons therefore, the Commonwealth states that “[f]irst complaint testimony, including the details and circumstances of the complaint, is presumptively relevant to the [victim’s] credibility.” Commonwealth v. King, 445 Mass. 217, 247 (2005).  

The witness, (_______________), is expected to testify regarding statements made by the 

victim on (____________________) at (_____________________).

DISCUSSION


The Supreme Judicial Court’s (“SJC”) recent ruling in Commonwealth v. King, 445 Mass. 217 (2005), changed the law of fresh complaint evidence and now the doctrine is known as “First Complaint.”  The Court stated in King that: 

In light of changed circumstances we shall describe, we substantially revise the doctrine, which in the future shall be called the “first complaint” doctrine. Under the new doctrine, to be applied only in sexual assault cases tried after the issuance of the rescript in this opinion, the recipient of a complainant’s first complaint of an alleged sexual assault may testify about the fact of the first complaint and the circumstances surrounding the making of that first complaint. The witness may also testify about the details of the complaint. The complainant may likewise testify to the details of the first complaint (i.e., what she told the first complaint witness), as well as why the complaint was made at that particular time. Testimony from additional complaint witnesses is not admissible.

Id. at 218-219.

The SJC has done away with a promptness requirement and left the fact of how promptly the victim disclosed as a factor the fact finder may consider when deciding the complainant’s credibility.  Id. at 219.  The SJC went on to state that, “[s]everal aspects of our first complaint doctrine as now modified further protect defendants from the possibility of undue prejudice.”  Id. at 245.  King has limited the number of fresh complaint witnesses to one, generally the very person told of the sexual assault.  Id.  First complaint witness testimony is necessary because the “primary goal of the doctrine…is to refute any false inference that silence is evidence of a lack of credibility on the part of rape complainants.”  Id. at 243.  The Commonwealth therefore requests that this Court allow ____________, the first person told of the assault, to testify as the first complaint witness.    


The first complaint witness in this case, ___________, would testify to the timing, manner, circumstances and details of ___________’s disclosure of the sexual assault by the defendant.  The testimony regarding the initial disclosure of the assault is relevant to the victim’s state of mind on the subject of her reporting and other likely avenues of attack by the defense.  Such testimony may be considered to corroborate the victim’s in-court testimony and to assess her credibility, but not as substantive evidence of what occurred.  See Id. at 243 & 247-248; This testimony will also corroborate the victim’s testimony as to the details of the first complaint.  Id. overruling Commonwealth v. Peters, 429 Mass. 22, 28-31 (1999); (victim could not testify to the details of her fresh complaint).  

CONCLUSION

For the foregoing reasons, the Commonwealth respectfully requests that this Court allow its motion in limine, and the testimony of ___________ as the Commonwealth’s first complaint witness.

Respectfully Submitted


For the Commonwealth,








___________________________

DISTRICT ATTORNEY

___________________________

Assistant District Attorney

Date:  ____________________

6.3.3. Motion to Admit Testimony that the Defendant was in Custody Prior to the Incident 

COMMONWEALTH OF MASSACHUSETTS

__________, SS





____________ COURT DEPARTMENT









NO.  _____________

COMMONWEALTH 

V.

________________________________

COMMONWEALTH’S MOTION IN LIMINE TO ADMIT EVIDENCE 

THAT THE DEFENDANT WAS IN CUSTODY 

PRIOR TO COMMITTING THE ALLEGED OFFENSES
The Commonwealth moves in limine that evidence that the defendant was in custody prior to the date of the offenses at issue in the above-captioned case be ruled admissible at trial.  

The fact that the defendant was incarcerated during this time is “inextricably intertwined” with the description of the events surrounding the commission of the crimes, and thus, is highly relevant.  See Commonwealth v. Hoffer, 375 Mass. 369, 373 (1978).  The Commonwealth is entitled to present as full a picture as possible of the events surrounding the incident itself.  Commonwealth v. Bradshaw, 385 Mass. 244, 269-270, citing Commonwealth v. Chalifoux, 362 Mass. 811, 816 (1973). 

The defendant’s involuntary deprivation of access to the victim during the particular time period of his incarceration, and the defendant’s concordant inability to control events involving the victim during this time, constitute crucial evidence bearing on the defendant’s state of mind and motive, as well as the victim’s state of mind, of which the defendant was aware.   See Commonwealth v. Otsuki, 411 Mass. 218, 237 (1991) (evidence that the defendant was a fugitive from justice facing ten years in prison “was relevant evidence [which] established a critical aspect of the Commonwealth’s case, namely, motive.”)  

Evidence of other crimes, if relevant for purpose other than proving bad character, ‘is not rendered inadmissible merely because it indicates the possible commission of another offense.’”  Commonwealth v. Evans, 415 Mass. 422 (1993), quoting Commonwealth v. Bradshaw, 385 Mass. 244, 269 (1982).

It is respectfully requested that the Commonwealth be allowed to admit evidence that the defendant was in custody prior to committing the charged offenses.

Respectfully Submitted


For the Commonwealth,







__________________________

DISTRICT ATTORNEY

___________________________

Assistant District Attorney

Date ________________________

6.3.4. Motion to Admit Prior Recorded Testimony of an Unavailable Witness

COMMONWEALTH OF MASSACHUSETTS

__________, SS





____________ COURT DEPARTMENT









NO.  _____________

COMMONWEALTH

v.

________________________________

COMMONWEALTH’S MOTION IN LIMINE TO ADMIT 

PRIOR RECORDED TESTIMONY (FROM A 58A HEARING)

OF AN UNAVAILABLE WITNESS

Now comes the Commonwealth and moves this Court in limine to admit into evidence the tape recorded testimony of the victim in this case, ______________, provided at a G.L. c.276, §58A hearing held at ( --- name ----) District Court on  ( ---- date -----).  As grounds therefore, the Commonwealth states that the admission of this prior testimony does not violate the defendant’s Sixth Amendment Right to Confrontation pursuant to Crawford v. Washington, 541 U.S. 26 (2004) since:

1. The witness is legally unavailable due to the Commonwealth’s inability to locate her after due and diligent search, see Commonwealth v. Clark, 363 Mass. 467 (1973); Comm v. Charles, 428 Mass. 672 (1999); and

2. The defendant had a prior opportunity to cross-examine the victim at the prior 58A hearing. (CITE TO TRANSCRIPT).  The testimony was taken under oath in a proceeding where the issues were substantially the same as the current proceeding, and the defendant had an opportunity and a similar motive to cross examine the witness.  Commonwealth v. Trigones, 397 Mass. 633, 638 (1986).  


The Commonwealth requests a voir dire on the issues of the unavailability of the victim and the Commonwealth’s efforts to locate her.  See Commonwealth v. Childs, 413 Mass. 252, 260 (1992) (Commonwealth must establish that witness is unavailable and that it has made a good faith and diligent effort to locate witness and produce him at trial).

Respectfully Submitted


For the Commonwealth,







___________________________

DISTRICT ATTORNEY

___________________________

Assistant District Attorney

___________________________

___________________________


Dated:__________________________

COMMONWEALTH OF MASSACHUSETTS

__________, SS





____________ COURT DEPARTMENT









NO.  _____________

COMMONWEALTH 

V.

________________________________

MEMORANDUM OF LAW IN SUPPORT OF COMMONWEALTH’S MOTION IN LIMINE TO ADMIT PRIOR RECORDED G.L. c 276, §58A TESTIMONY AT TRIAL

Statement of the facts

· Specify the efforts undertaken to locate the witness:  checking all known addresses and addresses of all known friends and relatives; checking with landlord; checking post office for forwarding address information; checking the Registry of Motor Vehicles for address information; inquiring of neighbors, colleagues, doctors.

· Relate the history of prior proceedings in the case, and specify the nature of the underlying procedure at which the prior testimony was recorded: that a 58A hearing involved the same party against whom the testimony is now being offered, that each proceeding addresses substantially the same issues – a 58A hearing requires a determination of whether the offender’s release will endanger safety of community - based on determination that he committed offense for which he is charged, and explain how defense counsel was allowed a reasonable opportunity and similar motivation for cross-examination at the 58A hearing. 
· Outline the facts of the case.

Argument


In Crawford v. Washington, 541 U.S. 36 (2004), the United States Supreme Court determined that testimonial out-of-court statements are admissible only if the witness is declared unavailable and there was a prior opportunity for cross-examination.  Id. at 59.  While there is no question that the victim’s G.L. c. 276, §58A testimony is testimonial, it should be admitted into evidence at trial because it meets the requirements set out by the Supreme Court in Crawford.  The admission of prior recorded testimony is an exception to the hearsay rule “where the prior testimony was given by a person, now unavailable, in a proceeding addressed to substantially the same issues as in the current proceeding, with reasonable opportunity and similar motivation on the prior occasion for cross-examination of the declarant by the party against whom the testimony is now being offered.”  Commonwealth v. Trigones, 397 Mass. 633, 638 (1986), quoting Commonwealth v. Meech, 380 Mass. 490, 494 (1980).  A two prong test embodies the procedural safeguards of the rule designed to protect the defendant’s right to confrontation at trial: prior reported testimony is admissible only upon a showing that 1) the witness is legally unavailable, and 2) there was a prior opportunity for cross-examination.  Crawford at 68; (overruling the “adequate indicia or reliability” standard set forth in Ohio v. Roberts, 448 U.S. 56, 65 (1980)).

Historically, when the witness was deemed unavailable, several different types of prior recorded testimony have been admitted at trial including testimony from probable cause hearings, motions to suppress, prior trial proceedings, and prior civil trials.  See Commonwealth v. Sena, 441 Mass. 822 (2004) (prior trial, same parties); Trigones, 397 Mass. at 638 (motion to suppress); Commonwealth v. Salim, 399 Mass. 227, 235 (1987) (probable cause hearing); Commonwealth v. Ortiz, 393 Mass. 523, 535 (1984) (probable cause portion of juvenile transfer hearing); Commonwealth v. Canon, 373 Mass. 494, 501 (1977), cert. denied, 435 U.S. 933 (1978) (civil trial); Commonwealth v. Clark, 363 Mass. 467, 470 (1973) (prior trial, same parties).  “Provided the requirements of the rule are met, there is no principled reason why testimony from other types of proceedings would not be similarly admissible.”  P.J. Liacos, Handbook of Massachusetts Evidence, §8.7.1 at 489-490 (7th ed. 1999).  In the present case, the witness is unavailable and the defendant was given a prior opportunity to cross-examine the witness.  The requirements of admissibility are met and admission of the prior recorded testimony will not violate the defendant’s Sixth Amendment rights.

I.  THE VICTIM/WITNESS  IS UNAVAILABLE TO TESTIFY AT TRIAL


A witness is unavailable when a judge determines that the party seeking to introduce the prior recorded testimony has made good faith and diligent efforts to locate the witness.  Barber v. Page, 390 U.S. 719, 724-725 (1968); Salim, 399 Mass. at 234-35 n. 3 & 4 (detailing efforts made by police lieutenant to locate two witnesses prior to trial); Clark, 363 Mass. at 470-71 (witness deemed unavailable when Commonwealth’s diligent search mounted shortly before trial proved unsuccessful).  See generally Commonwealth v. Florek, 48 Mass. App. Ct. 414, 416-417 (2000) (discussion of efforts necessary to meet burden of unavailability).  It is important to note, however, that due diligence does not require exhaustion of every lead, no matter how speculative.  See Commonwealth v. Childs, 413 Mass. 252 (1992).  Circumstances that may permit a finding that a witness is unavailable for trial include death, an inability to locate the witness after a diligent search, and the witness’ claim of privilege.  Comm v. Fisher, 433 Mass. 340, 356 (2001); See Salim, 399 Mass. at 235 (inability to locate after diligent search); Ortiz, 393 Mass. at 530 (privilege against self-incrimination); Commonwealth v. Dipietro, 373 Mass. 369, 383 (1977) (marital privilege); Commonwealth v. Mustone, 353 Mass. 490, 491-94 (1968) (death).  


In the present case, the Commonwealth’s efforts to serve the victim with a summons and procure her testimony for trial satisfy the requirements for a finding of unavailability.  Specifically, the Commonwealth, through Police Officer 

(specify efforts)

The Commonwealth’s good faith and diligent effort to procure the victim’s testimony at trial requires a finding that the victim is “unavailable” for trial.

II.  THE G.L. c.276, §58A TESTIMONY OF THE VICTIM/WITNESS 

WAS SUBJECT TO CROSS-EXAMINATION BY THE DEFENDANT


Prior recorded testimony must meet two criteria to ensure reliability.  First, the prior testimony must have been given under oath, while the defendant was represented by counsel, counsel cross-examined the witness, and the issue at both judicial proceedings must be similar.  Mancusis v. Stubbs, 408 U.S. 204, 216 (1972); Bohannon, 385 Mass. at 747.  Second, the testimony must be adequately preserved.  Commonwealth v. Siegfriedt, 402 Mass. 424, 427 (1988); Bohannon, 385 Mass. at 746-47.


The G.L. c. 276,  §58A hearing addressed substantially the same issues as those expected to be raised at trial and presented defense counsel with a reasonable opportunity and similar motivation to cross-examine the victim.  “The issue and the purpose for offering the testimony need not be identical in both proceedings, but they must be sufficiently similar to ensure that the defendant had the same motive for cross-examining the witness at the earlier proceeding as he would have had at the later criminal trial, if the witness had appeared to testify.”  Canon, 373 Mass. at 512 (Liacos, J., dissenting).  In this instance, the purpose of the direct examination at the §58A hearing was substantially the same as that expected at trial, that is, to establish a prima facie case through the testimony of the victim, the sole eye witness to all the events, that the defendant committed the crimes charged, to show the court that the offender’s release would endanger the safety of the community.  See Ortiz, 393 Mass. at 535 (purpose of probable cause portion of juvenile transfer hearing same as adult probable cause hearing therefore issues on which testimony is offered at later trial are substantially the same.)


The victim provided testimony at the G.L. c. 276, §58A hearing while under oath and the defendant was represented by competent defense counsel – the same counsel that will be representing the defendant at the trial.  At the §58A hearing, the defendant had all the necessary information available, through the victim’s testimony, to effectively cross-examine the victim as to bias and motive.  The opportunity to cross-examine the victim without limitation on substantially the same issues as those presented at trial satisfies the defendant’s right to confrontation.  See Commonwealth v. Tanso, 411 Mass. 640, 647-48, cert. denied, 505 U.S. 1221 (1992).  In Commonwealth v. Sena, 441 Mass. 822 (2004) the Court held that the victim’s testimony from the prior trial was admissible.  “That the earlier cross-examination did not cover every detail and every possible avenue of impeachment that counsel would now like to pursue does not change the fact that the defendant had the requisite opportunity for cross-examination.” Id. at 833.  See Salim, 399 Mass. at 235.  The “fact that there may have been a more extensive cross-examination … does not undermine the reliability of the otherwise trustworthy, previously recorded testimony as to preclude its admission.”  Siegfriedt, 402 Mass. at 429.  See Tanso, 411 Mass. at 648 (“cross-examination, to pass muster under the confrontation clause, does not have to be a perfect cross-examination”); Trigones, 397 Mass. at 639 (defendant’s failure to adequately cross-examine witness on bias did not preclude finding of reliability); Mustone, 353 Mass. at 494 (if the (defendant) failed to cross-examine any witness fully at the probable cause hearing, they necessarily assumed the risk that the witness would die or become unavailable before trial, so that his initial testimony could be admitted at trial”).  See also Florek, 48 Mass. App. Ct. at 418 (“mere fact that a portion of the witness’s testimony on cross-examination may have been detrimental to the defendant does not render such testimony unreliable”).


The defendant’s cross examination of the victim while under oath in a formal court setting involving substantially the same issues to be presented at trial sufficiently protected the defendant’s right to confrontation.  Furthermore, the testimony was properly preserved in a transcript prepared by a stenographer.  G.L. c. 233, §80.

CONCLUSION

 
For the foregoing reasons, the Commonwealth respectfully requests this Court to allow the victim’s G.L. c. 276, §58A testimony into evidence at trial.

Respectfully Submitted


For the Commonwealth,








___________________________

DISTRICT ATTORNEY

___________________________

___________________________

Assistant District Attorney

___________________________

Date:  _________________                                                         ___________________________

6.3.5. Motion to Admit Statements as Spontaneous Exclamations or Excited Utterances

COMMONWEALTH OF MASSACHUSETTS

___________, SS





_________ COURT DEPARTMENT








____________   DIVISION








NO. ______________________
COMMONWEALTH

v.
 ____________________________________________
______________________________________________________________________________________

COMMONWEALTH’S MOTION IN LIMINE TO ADMIT STATEMENTS
AS SPONTANEOUS EXCLAMATIONS OR EXCITED UTTERANCES
______________________________________________________________________________________

Now comes the Commonwealth in the above-entitled matter and respectfully requests this court to allow the spontaneous statements of (NAME), the victim in this case, to be admitted as substantive evidence through the testimony of Police Officer ___________.  In Crawford v. Washington, 541 U.S. 36 (2004), the United States Supreme Court determined that testimonial out-of-court statements are admissible only if the witness is declared unavailable and there was a prior opportunity for cross-examination.  Id. at 59. Crawford, however, is not applicable in this case.  Although NAME will not be testifying at the trial, admitting her statements through Officer _____ will not violate the defendant’s 6th Amendment right to confrontation since the statement is not “testimonial,” as that term is now defined Davis v. Washington and Hammon v. Indiana, 547 U.S. ___, 126 S.Ct. 2266 (2006).


  In Hammon and Davis, the United States Supreme Court determined that statements are not testimonial when made in the course of police interrogation under circumstances objectively indicating that the primary purpose of the interrogation is to enable police assistance to meet an ongoing emergency. Id. at 2273. In Davis, the Court held the statements produced from a 911 call interrogation admissible since the victim’s statements indicated a “call for help against a bona fide physical threat . . . [and] viewed objectively . . . the elicited statements were necessary to be able to resolve [a] present emergency . . . [t]hat is true even of the operator’s effort to establish the identity of the assailant, so that the dispatched officers might know whether they would be encountering a violent felon.”  Id. at  2276.  

In Hammon, the Court determined that the victim’s statements were inadmissible. Id. at 2276.   In Hammon, the officers responded to a domestic disturbance and encountered the victim, who initially indicated to the police that everything was fine. Id.   The officers separated the defendant from the victim and the officers then questioned the victim for the second time to determine “what happened.”  Id.  The Court held that where the victim’s statements were neither a cry for help nor provided information enabling officers to immediately end a threatening situation, and were merely seeking to determine “what happened” in the past, instead of “what is happening” in an emergency situation, the statements were testimonial and inadmissible.  Id.  The Court went on to say, however:

[W]e do not hold . . . that no questions at the scene will yield nontestimonial answers.  We have already observed of domestic disputes that ‘[o]fficers called to investigate . . . need to know whom they are dealing with in order to assess the situation, the threat to their own safety, and possible danger to the potential victim.’  Such exigencies may often mean that “initial inquiries” produce nontestimonial statements.  

Id. at 2279.

The facts in this case are clearly distinguishable from Hammon and Galicia, and present the type of exigent circumstances the Supreme Court addressed in the above quote.  Here, Police Officer ____ responded to a 911 call for a domestic disturbance and when NAME answered the door she was upset and hysterical.  The Officer’s questions, “What’s going on? Where is he?” and NAMES’s answers indicate that the primary purpose of the interrogation was to assist in an ongoing emergency.  Unlike the facts in Hammon and Galicia, the officer who responded was the first officer at the scene who arrived while the emergency was still present.  At the time of Officer _____’s questioning, the defendant’s location was unknown. Officer _____ was obligated to ascertain what happened, and determine whether the defendant was a danger to his own safety and/or possibly a danger to NAME.  When Officer ____ arrived, he observed __________ which was a volatile scene.   NAME’s statements were made in order to seek help and safety from an ongoing threat.  


Conclusion.  

For all the foregoing reasons, and provided that it meets all other evidentiary requirements, NAME’s statement(s) should be admitted as substantive evidence in this case.
Respectfully Submitted


For the Commonwealth,



___________________________

DISTRICT ATTORNEY

___________________________

___________________________

Assistant District Attorney

Date:  ___________________

6.3.6. Motion to Admit 911 Call as Spontaneous Exclamations or Excited Utterances

COMMONWEALTH OF MASSACHUSETTS

___________, SS






DISTRICT COURT DEPARTMENT








____________   DIVISION









NO. __________________
COMMONWEALTH

v.
 ______________________________________
______________________________________________________________________________________

COMMONWEALTH’S MOTION IN LIMINE TO ADMIT 911 CALL 

AS SPONTANEOUS EXCLAMATIONS OR EXCITED UTTERANCES
______________________________________________________________________________________

Now comes the Commonwealth in the above-entitled matter and respectfully requests this court to allow the 911 call of (NAME), the victim in this case, to be admitted as substantive evidence through the testimony of the 911 dispatcher, ___________.  In Crawford v. Washington, 541 U.S. 36 (2004), the United States Supreme Court held that testimonial out-of-court statements are admissible only if the witness is declared unavailable and there was a prior opportunity for cross-examination.  Id. at 59.  Crawford, however, is not applicable in this case.  Although NAME will not be testifying at the trial, admitting her 911 call will not violate the defendant’s 6th Amendment right to confrontation where the substance of the call is not “testimonial,” as that term is now defined in Davis v. Washington and Hammon v. Indiana, 547 U.S. ____, 126 S.Ct. 2266 (2006).

In Davis, the United States Supreme Court determined that statements produced from 911 calls, even if they are the product of interrogation by law enforcement 911 operators, are nevertheless not testimonial and are admissible when the statements are made under circumstances objectively indicating that the primary purpose of the interrogation is to enable police assistance to meet an ongoing emergency.  Id. at  2273.   In Davis, the Court held that the victim’s statements made during a 911 call, in which she described how she was just assaulted by her boyfriend, were admissible since the call was “plainly a call for help against a bona fide physical threat . . .[and] viewed objectively . . . the elicited statements were necessary to be able to resolve [a] present emergency . . . [t]hat is true even of the operator’s effort to establish the identity of the assailant, so that the dispatched officers might know whether they would be encountering a violent felon.”  Id. at 2276.  

In Commonwealth v. Galicia, 447 Mass. 737 (2006), the Supreme Judicial Court applied the Davis test and held that the victim’s statements to a 911 dispatcher were admissible and were not testimonial when the primary purpose was to meet an ongoing emergency.  In Galicia, the victim described that she was being beaten up by her husband to the 911 dispatcher.  Those statements were held admissible.   

Like Davis and Galicia, here NAME placed the emergency call to receive immediate help and assistance and the statements were necessary to resolve the ongoing emergency.  Therefore, NAME’s 911 call is not testimonial and is admissible.

Conclusion.  
For the foregoing reasons, and provided that it meets all other evidentiary requirements, NAME’s 911 call should be admitted as substantive evidence in this case.

Respectfully Submitted


For the Commonwealth,



___________________________

DISTRICT ATTORNEY

___________________________

___________________________

Assistant District Attorney

Date:  ___________________

6.3.7. Motion to Admit Victim’s Out of Court Statements into Evidence Based on Forfeiture by Wrongdoing Doctrine 
COMMONWEALTH OF MASSACHUSETTS

_________, SS




DISTRICT COURT DEPARTMENT







DOCKET NO: ________________

COMMONWEALTH

V.

____________________________________

COMMONWEALTH’S MOTION IN LIMINE TO ADMIT VICTIM’S OUT OF COURT STATEMENTS INTO EVIDENCE BASED ON FORFEITURE BY WRONGDOING DOCTRINE 

Now comes the Commonwealth in the above-entitled matter and respectfully requests this Court in limine to allow the statements of ___________, the victim in this case, made to responding Police Officer ___________ in as substantive evidence pursuant to the Forfeiture by Wrongdoing Doctrine set forth in Commonwealth v. Edwards, 444 Mass. 526 (2005) and Giles v. California, 129 S. Ct. 2678 (2008). 


In Edwards, the SJC held that a defendant is deemed to have lost the right to object (on both confrontation and hearsay grounds) to the admission of the out-of-court statements of a witness whose unavailability the defendant has played a meaningful role in procuring.  Id. at 540.  In order to allow the statements into evidence under this doctrine, the Commonwealth must show by a preponderance of the evidence that: 1) the witness is unavailable; 2) the defendant was involved in, or responsible for, procuring the unavailability of the witness (which does not need to consist of a criminal act); and 3) the defendant must have acted with the intent to procure the witness’s unavailability.  Id.  This “causal link” between the defendant’s actions and the witness’s unavailability may be established where the “defendant actively facilitates the carrying out of the witness’s independent intent not to testify.”  Id. at 541.  The parties should be given the opportunity to present evidence at an evidentiary hearing, including live testimony, outside the jury’s presence.  Hearsay evidence, including the unavailable witness’s out-of-court statements, may be considered.  Id. at 545.  


In a domestic violence case, the scope of the Defendant’s conduct to be considered by the court in determining whether the Defendant has forfeited his/her confrontation right is very broad:


Acts of domestic violence often are intended to dissuade a victim 


From resorting to outside help, and include conduct designed to 




prevent testimony to police officers or cooperation in criminal 



prosecutions.  Where such an abusive relationship culminates in 



murder, the evidence may support a finding that the crime 




expressed the intent to isolate the victim and to stop her from 



reporting abuse to the authorities or cooperating with a criminal 



prosecution-rendering her prior statements admissible under the 



forfeiture doctrine.  Earlier abuse, or threats of abuse, intended 



to dissuade the victim from resorting to outside help would be 



highly 
relevant to this inquiry, as would evidence of ongoing 



criminal proceedings at which the victim would have been 



expected to testify. (emphasis added) Giles, supra at 2693.  


At the evidentiary hearing in this case, the Commonwealth will prove by a preponderance of the evidence that the witness is unavailable due to ___________________________________________________________________________________________________________________________________________________________________________________________________________________.  The Commonwealth will also prove by a preponderance of the evidence that the defendant was involved in procuring the unavailability of the witness and acted with the intent to procure the witness’s unavailability.  Specifically, the Commonwealth will show that _______________________________________________________________________________________________________________________________________________________________________________________________________________________.  
Finally, the Commonwealth will prove to the court that the statements qualify under the excited utterance exception to the hearsay rule as they were:  (1) made under impulse of excitement/shock; (2) spontaneous to degree that reasonably negated premeditation or fabrication; and (3) the statements qualified, characterized or explained the underlying event. Commonwealth v. Whelton, 428 Mass. 24, (1999).

In sum, the statements should come in substantively against the defendant as __________ is unavailable to testify due to forfeiture by wrongdoing by the defendant.   Commonwealth v. Edwards, 444 Mass. 526 (2005); Giles v. California, 129 S. Ct. 2678 (2008).

The Commonwealth respectfully requests an evidentiary hearing on these issues.  

Respectfully Submitted


For the Commonwealth,



___________________________

DISTRICT ATTORNEY

___________________________

___________________________

Assistant District Attorney

Date:  ___________________

6.4. MOTIONS TO PRECLUDE EVIDENCE

6.4.1. Motion to Preclude Reference to Victim’s Bad Character or Prior Bad Acts 

 COMMONWEALTH OF MASSACHUSETTS

__________, SS





________COURT DEPARTMENT









NO.  _____________

COMMONWEALTH 

V.

________________________________

COMMONWEALTH’S MOTION IN LIMINE TO PRECLUDE REFERENCE TO

(1) ANY ALLEGED “BAD CHARACTER” OR “BAD REPUTATION” OF THE VICTIM

AND (2) ANY ALLEGED “PRIOR BAD ACTS” OF THE VICTIM

Now comes the Commonwealth in the above-captioned matter and respectfully moves this Court in limine to order counsel for the defendant to refrain from making any reference before the jury to (1) any alleged “bad character” or “bad reputation” of the victim/witness, and (2) any alleged “prior (or subsequent) bad acts” of the victim/witness.  Specifically, the Commonwealth requests that the court order defense counsel to refrain from any such reference during the opening statement, during cross-examination of the victim or any other Commonwealth witness, during direct examination of the defendant’s witnesses, or during closing argument.


As grounds therefore, the Commonwealth states that “Massachusetts practice does not permit opinion evidence from W2 regarding W1’s truthfulness....  Indeed, it is the longstanding rule that a witness, either lay or expert, may not offer an opinion regarding the credibility of another witness.”  P.J. Liacos, Massachusetts Evidence, 7th Ed. (1999) §6.10.1, at 310.  Evidence of prior bad conduct may not be used to impeach a witness’s credibility except by production of records of criminal convictions pursuant to the limitations and requirements of G.L.c. 233, §21.  Commonwealth v. Clifford, 374 Mass. 293 (1978), citing Commonwealth v. Turner, 371 Mass. 803 (1977), Commonwealth v. Binkiewicz, 342 Mass. 740, 755 (1961), and Commonwealth v. Dominico, 1 Mass. App. Ct. 693, 713 (1974).  


Specific acts of misconduct showing W1 to be untruthful but which did not result in a criminal conviction may not be used either on cross-examination or through extrinsic evidence to impeach a witness under Massachusetts Practice.  Liacos, supra,  section 6.10.3, at 329-30.  “The reasons generally given [for the rule against impeachment by bad acts] are:  That proof of separate instances of falsehood may have existed without impairing his general reputation for truthfulness.  Or that the impeached witness is not required to be prepared to meet particular acts of which he has had no notice, although he is presumed to be capable of supporting his general reputation.  Or that the attention of jurors will be distracted from the real issue to be tried by the introduction of collateral issues, which also would tend to prolong the trial unduly.”  F.W.Stock & Sons v. Dellapenna, 217 Mass. 503, 506, 105 NE 378, 379 (1909), Liacos, supra, at 330. 


In Commonwealth v. Weichel, 403 Mass. 103 (1988), the defendant (an inmate) sought to cross-examine one of the alleged victims (a prison guard) about whether he had taken a watch from the defendant in the year before the underlying alleged assault and battery.  The judge properly excluded the testimony:  “the evidence, had it been admitted, might well have led the jury to discount [the guard’s] testimony, not on the ground of bias, but on the ground that the taking of the watch was a prior bad act that demonstrated [the guard’s] lack of character and consequent unreliability as a witness.  Impeachment of a witness in that manner is improper.... Thus, because the proffered evidence had little, if any, legitimate value, and invited misuse by the jury, the judge clearly did not abuse his discretion in excluding it.”  Id. at 106.   See Commonwealth v. Mandell, 29 Mass. App. Ct. 504, 507-508 (1990) (evidence that the victim seemed “impaired” or “accident prone” was properly excluded).  


In Commonwealth v. Adjutant, 443 Mass. 649 (2005), the SJC held that if a self-defense theory is raised and the identity of the first aggressor is legitimately in dispute, evidence of the victim’s aggressive and violent character is admissible, regardless of when the defendant learned of it.  Id.  However, the evidence must be in the form of specific acts of prior violent conduct that the victim is reasonably alleged to have initiated. Id. at 665.   While the court has the discretion to admit specific instances of violence that the victim is reasonably alleged to have initiated, it must decide whether the probative value of the evidence outweighs its prejudicial effect in the context of the facts and issues presented.  Id.at 650.  


In this case, the defendant provided notice that they seek to admit evidence that the victim:______________________________________________________________________________________________________________________________________________.  This Court should preclude this evidence from being admitted.  First, there is no issue of self-defense or first aggressor in this case.  The only evidence put forth is the defendant’s statements to _____________ which is contradicted by the defendant’s statements to ___________.  Second, the prior instance of violent conduct the defendant seeks to admit is too remote in time to be relevant to the facts of this case.  When the court in Adjutant discussed the judge’s discretion in allowing the prior acts of the victim, it compared the judge’s discretion in allowing prior bad acts of a defendant.  Id. at 663 and 664.  Therefore, it follows that when the court is weighing the probative value of the proffered act, the same factors and standards would apply.  “Evidence of prior misconduct . . . is admissible if ‘substantially relevant to the offense charged; inadmissible when its relevance is insignificant; and, in borderline cases, admissible when its relevance outweighs the undue prejudice that may flow from it . . . .’ ”  Commonwealth v. Yelle, 19 Mass. App. Ct. 465, 471-472 (1985), citing Harper v. United States, 239 F.2d 945, 946 (D.C. Cir. 1956).  The proposed bad act evidence the defendant seeks to admit is insignificant and should be inadmissible since __________________________________________________________________________ ____________________________________________________________________________________________________________________________________________________________.  Should the court find that it is a borderline case, one such factor that courts have historically evaluated in weighing the probative value of a prior bad act of a defendant is the remoteness of said act.  See Commonwealth v. Gollman, 436 Mass. 111 (2002); Commonwealth v. Jackson, 417 Mass. 830 (1994).  There is no “bright-line test” to determine whether a prior bad act is too remote to be admitted for a permissible purpose.  However, courts have routinely made that determination by weighing the elapsed time period with the similarity of the act to the act charged.  Id. at 842.  “[W]here the logical relationship between the  . . .offenses is more attenuated, a time span of fifteen minutes may be too much.”  Commonwealth v. Anderson, 439 Mass. 1007, 1008 (2003), citing Commonwealth v. Helfant, 398 Mass. 214, 228 n. 13 (1986).  Further, “[w]here the prior misconduct is merely one instance in a continuing course of related events, the allowable time period is much greater.”  Id. at 228.  In this case, the proposed “bad acts” the defendant seeks to offer is too remote and there is no similarity between the offenses.  Specifically, ____________

_____________________________________________________________________________________________________________________________________________________________.


For all the reasons stated above, the Commonwealth seeks to preclude any reference to the victim/witness’ “bad character,” “bad reputation” or “prior bad acts.”  Because such evidence would be inadmissible, any reference to such alleged evidence in the presence of the jury would be improper.

Respectfully Submitted 

For the Commonwealth,

___________________________

DISTRICT ATTORNEY

___________________________

___________________________

Assistant District Attorney

___________________________

Dated:  _____________

6.4.2. Motion to Preclude Use of Privileged Material Until Admissibility is Decided

COMMONWEALTH OF MASSACHUSETTS

_________, SS.




SUPERIOR COURT DEPARTMENT







DOCKET NO. 

COMMONWEALTH

V.

________________________________________________________________________

COMMONWEALTH'S MOTION FOR COURT ORDER REQUIRING 

DEFENSE COUNSEL TO NOTIFY THE COMMONWEALTH PRIOR TO

REQUESTING OR SUMMONSING RECORDS OF COMMONWEALTH WITNESSES

________________________________________________________________________

Now comes the Commonwealth and requests this Honorable Court to order defense counsel for the above-named defendant to notify the Commonwealth prior to seeking a court order or issuing a subpoena for any records of Commonwealth witnesses in the above-captioned case.  As reasons therefore, the Commonwealth states:

1. Any record, regardless of privilege, must be relevant in the first instance in order to be discoverable. Mass. R. Crim. P. 14(a)(1)(c) and 14(a)(2).

2. Any discretionary discovery request must be made by motion with an attached affidavit “detailing all facts relied upon in support of the motion and signed by a person with personal knowledge of the factual basis of the motion.” Mass. R. Crim. P. 14(a)(2); Mass. R. Crim. P. 13(a)(2).  

3. The provision of Mass. R. Crim. P. 17(a)(2) “ authorizing the court to order the production of evidence prior to its use at trial or in other judicial proceedings is not intended to permit the use of summonses to subvert the discovery rule, Mass. R. Crim. P. 14."  Reporter’s Notes, Mass. R. Crim. P. 17(a)(2).  If a summons is being used to subvert the provisions of Rule 14, it is subject to a motion to quash. Mass. R. Crim. P. 17(a)(2). 

4. “In representing a client, a lawyer shall not use means that have no substantial purpose other than to embarrass, delay, or burden a third person, or use methods of obtaining evidence that violate the rights of such a person.”  SJC Rule 3:07, Rule 4.4.

5. Witnesses and keepers of records must be given notice of any discovery request for records so they have an opportunity to be heard regarding a privilege determination and the assertion of any potential statutory privilege, constitutional right to privacy, statutory right to privacy or due process rights. See Commonwealth v. Pare, 427 Mass. 427, 429 n.4 (1998); Commonwealth v. Fuller, 423 Mass. 216, 220 n.3 (1996); Commonwealth v. Sigman, 41 Mass. App. Ct. 574, 577-79 (1996).

6. Victims are afforded the right “to confer with the prosecutor . . . before any hearing on motions by the defense to obtain psychiatric or other confidential records.” G.L. c. 258B, § 3(g).  Further, victims and witnesses are afforded “the right to request confidentiality in the criminal justice system.” G.L. c. 258B, § 3(h).

7. The United States Constitution provides: “The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.” U.S. Const., Amendment IV.

8. The Massachusetts Declaration of Rights provides:  “Every subject has a right to be secure from all unreasonable searches, and seizures, of his person, his houses, his papers and all his possessions.  All warrants, therefore, are contrary to this right, if the cause or foundation of them be not previously supported by oath or affirmation; and if the order in the warrant to a civil officer, to make search in suspected places, . . . or to seize [persons'] property, be not accompanied with a special designation of the . . . objects of search . . . or seizure:  and no warrant ought to be issued but in cases, and with the formalities prescribed by the laws.” Mass. Declaration of Rights, Part I, art. 14.  See also G.L. c. 276, § 1 (proscribing warrantless searches or search warrants for documentary evidence in pos​ses​sion of a psychotherapist unless there is probable cause to believe the docu​ments will be destroyed).

9. G.L. c. 214, § 1B provides:  “A person shall have a right against unreasonable, substantial or serious interference with his privacy.  The superior court shall have jurisdiction in equity to enforce such right and in connection therewith to award damages.”

10. Statutory privileges are not self-executing; therefore, absent an affirmative assertion of a privilege by the patient/client, the court must treat records as if they were unprivileged. Commonwealth v. Oliveira, 438 Mass. 325 (2002).  Based upon the authority cited above and the due process clauses of the United States Constitution and the Massachusetts Declaration of Rights, victims and witnesses have constitutional and statutory rights to have the opportunity to assert or waive any applicable privilege.
Respectfully Submitted 

For the Commonwealth,

___________________________

DISTRICT ATTORNEY

___________________________

Assistant District Attorney

___________________________

Dated:  _____________

Motion to Preclude Victim’s Alleged Allegations of a Sexual Nature with Persons Other than the Defendant

COMMONWEALTH OF MASSACHUSETTS

__________, SS





________COURT DEPARTMENT









NO.  _____________

COMMONWEALTH 

V.

________________________________

COMMONWEALTH’S MOTION IN LIMINE TO PRECLUDE REFERENCE TO

ANY ALLEGED ALLEGATIONS OF A SEXUAL NATURE BY THE VICTIM

 AGAINST INDIVIDUALS OTHER THAN THE DEFENDANT

PURSUANT TO COMMONWEALTH V. BOHANNON
Now comes the Commonwealth in the above-captioned matter and respectfully moves this Honorable Court in limine to order counsel for the defendant to refrain from making any reference before the jury to any alleged allegations of a sexual nature by the victim against individuals other than the defendant.  Whether during the opening statement, during cross-examination of the victim or any other Commonwealth witness, during direct examination of the defendant’s witnesses, or during closing argument, any such reference should be precluded.

As grounds therefore, the Commonwealth respectfully states that any such reference, without a prior voir dire or in camera hearing by the Court in which it finds independent evidence of special circumstances, is prohibited by Commonwealth v. Bohannon, 376 Mass. 90, 94-96 (1978) and its progeny.  The special circumstances delineated in Bohannon include:  “the witness was the victim in the case on trial, her consent was the central issue, she was the only Commonwealth witness on that issue, her testimony was inconsistent and confused, and there was a basis in independent third-party records for concluding that the prior accusations of the same type of crime had been made and were false.”  Commonwealth v. Sperazza, 379 Mass. 166, 169 (1979).  

The Bohannon exception “is a narrow one ... and is applicable only in ‘unusual fact situations where justice demands.”  Commonwealth v. Hicks, 23 Mass. App. Ct. 487, 489 (1987).  If there is no independent evidence that such prior allegations were false, they are irrelevant and therefore inadmissible.  Commonwealth v. Sherry, 386 Mass. 682, 681-692 (1982).  In Commonwealth v. Blair, 21 Mass. App. Ct. 625 (1986), the court held the trial judge did not err in excluding proffered evidence of alleged prior false accusations of sexual misconduct where the defendants failed to show a factual basis from independent third-party records and failed to show that the complainant was the source of any prior false accusation.  In Commonwealth v. Doe, 8 Mass. App. Ct. 297, at 302 (1979), the defendant’s presentation “fell short of suggesting a pattern of similar accusations ... (unlike) the offer of proof in the Bohannon case.”

The circumstances and procedural requirements of Bohannon have not been met.  The defendant has not presented a factual basis from independent third party records; nor does the defendant present a pattern of similar accusations.  Accordingly, the Commonwealth respectfully requests this Honorable Court preclude the defendant from making any reference, at any point before the jury, to alleged allegations of a sexual nature by the victim against persons other than the defendant.   

Respectfully Submitted


For the Commonwealth,








___________________________

DISTRICT ATTORNEY

___________________________

___________________________

Assistant District Attorney

___________________________

___________________________

Date:  _____________

Motion to Preclude Victim’s Prior Sexual Relations With Persons Other than the Defendant

COMMONWEALTH OF MASSACHUSETTS

__________, SS





_______ COURT DEPARTMENT









NO.  _____________

COMMONWEALTH 

V.

________________________________

COMMONWEALTH’S MOTION IN LIMINE TO PRECLUDE REFERENCE TO

ANY ALLEGED SEXUAL ACTIVITY OF THE VICTIM

 WITH INDIVIDUALS OTHER THAN THE DEFENDANT 

Now comes the Commonwealth in the above-captioned matter and respectfully moves this Honorable Court in limine to order counsel for the defendant to refrain from making any reference before the jury to any alleged sexual activity of the victim with individuals other than the defendant. Whether during the opening statement, during cross-examination of the victim or any other Commonwealth witness, during direct examination of the defendant’s witnesses, or during closing argument, any such reference should be precluded.

As grounds therefore, the Commonwealth respectfully states that any such reference, without a prior voir dire or in camera hearing by the Court, is prohibited by the rape-shield statute, M.G.L. c. 233, §21B.

“The rape shield statute is principally designed to prevent defense counsel from eliciting evidence of the victim’s promiscuity as part of a general credibility attack.”  Commonwealth v. Fitzgerald, 412 Mass. 516, 523 (1992).  The statute states:

Evidence of the reputation of a victim’s sexual conduct shall not be admissible ...[e]vidence of specific instances of a victim’s sexual conduct ... shall not be admissible except evidence of the victim’s sexual conduct with the defendant or evidence of recent conduct of the victim alleged to be the cause of any physical feature, characteristic, or condition of the victim; provided, however, that such evidence shall be admissible only after an in camera hearing on a written motion for admission of same and an offer of proof.  If, after said hearing, the court finds that the weight and relevancy of said evidence is sufficient to outweigh its prejudicial effect to the victim, the evidence shall be admitted; otherwise not. ... The finding of the court shall be in writing ... .

M.G.L. c. 233, §21B.

“Rape shield statutes are ‘aimed at eliminating a common defense strategy of trying the complaining witness rather than the defendant.  The result of this strategy was harassment and further humiliation of the victim as well as discouraging victims of rape from reporting the crimes to law enforcement authorities.’”   Commonwealth v. Joyce, 382 Mass. 222, 228 (1981), citing from State v. Williams, 224 Kan. 468, 470 (1978).  “The law’s policy is to scrutinize a proposed question even remotely connected with the complainant’s sexual conduct, to ensure that the answer will bear sufficiently on a material issue to justify its being put into evidence.”  Commonwealth v. Shaw, 29 Mass. App. Ct. 39, 44 (1990).  In Commonwealth v. Sa, 58 Mass. App. Ct. 420 (2003), the Supreme Judicial Court held that evidence that a victim engaged in consensual sexual intercourse with her boyfriend within hours of being raped is not relevant to the victim’s credibility.  
The defendant must file a written motion, and provide an in camera offer of proof to the court.  The court may exclude evidence otherwise admissible under the statute if the defendant does not comply with the procedural requirements.  See Commonwealth v. Gauthier, 32 Mass. App. Ct. 130, 133 (1992) (the omission of written notice is not to be treated as a “trifling” matter).  Unless the defendant convinces the court in such a hearing that a victim’s prior sexual conduct is relevant to bias, to a motive to lie, misidentification, the general rule of exclusion holds.  Commonwealth v. Joyce, 382 Mass. 222, 228 (1981).  If the defendant seeks to impeach the victim with evidence of a prior conviction of a sexual nature, he must show that the prior sexual conduct in question led to a criminal conviction, that the conviction meets all the technical pre-requisites of c. 233, §21, and the court is satisfied that the probative value of the conviction for purposes of impeaching the complainant outweighs the prejudice to the Commonwealth and the complainant, would a prior conviction for sexual misconduct be admissible for impeachment purposes.  See Commonwealth v. Harris, 443 Mass. 714 (2005).
CONCLUSION
The defendant should be precluded from asking questions about and/or making references to the victim’s prior sexual conduct. The defendant has not complied with the procedural requirements of M.G.L. c. 233 §21B.  Furthermore, even if the defendant had filed a written motion and requested the appropriate hearing, the information at issue is exactly the type the rape shield statute is structured to preclude. 

Respectfully Submitted

For the Commonwealth,

___________________________

DISTRICT ATTORNEY

___________________________

___________________________

Assistant District Attorney

___________________________

___________________________

Date:  _____________

6.4.3. Motion to Preclude Reference to Commonwealth’s Failure to Call Witnesses

COMMONWEALTH OF MASSACHUSETTS

__________, SS





_______ COURT DEPARTMENT









NO.  _____________

COMMONWEALTH 

V.

________________________________

COMMONWEALTH’S MOTION IN LIMINE TO PRECLUDE REFERENCE TO

COMMONWEALTH’S FAILURE TO CALL WITNESSES


Now comes the Commonwealth in the above-entitled matter and moves this Court for a ruling in limine precluding reference before the jury by counsel for the defense - whether during opening statement, direct or cross-examination of witnesses, or during closing arguments - of the failure of the Commonwealth to call as a witness the complainants in the case, ___________ and ______________.  


The failure to call a witness who would normally be expected to be called is an appropriate subject for comment in a criminal case only where it has been established that the witness is available. Commonwealth v. Fredette, 396 Mass. 455, 466 (1986).   There has been no such showing in this case, and in fact it is known to both counsel that the witness in question, ____________, is currently unable to be located by either the defense or the Commonwealth as she has failed to appear after being served with a subpoena.  Furthermore, ___________ is currently unable to be located by either party and could not be served with a subpoena to appear for this trial.  


Courts have held, that with respect to the inference that is drawn by a jury when comment is permitted with respect to a missing witness, because the inference can have such a seriously adverse effect on the non-calling party, it should be allowed only in clear cases and with caution.  Commonwealth v. Figueroa, 413 Mass. 193, 199 (1992); see also Commonwealth v. Zagranski, 408 Mass. 278, 287 (1990) (deeming this to be a "delicate area" requiring caution).  Upon reviewing the evidence and the circumstances of the particular case, if logic and experience suggest that there is a plausible reason for not calling the witness, then the jury should not be advised of the inference. See  Commonwealth v. Anderson, 411 Mass. 279, 282-283 (1991).    


Based on a review of the facts and circumstances of the case at bar, it is clear that the witnesses ____________ and ___________ are not available to the Commonwealth can not be produced as witnesses for trial by any reasonable means and through no fault of the Commonwealth.  Therefore, the Commonwealth respectfully requests that this motion be allowed and the Defendant precluded from referring to the absence of the witnessed in the presence of the jury.


Furthermore it is requested that the jury be given an instruction in order to neutralize the effect of the witnesses not appearing at trial.  This supplemental instruction is drawn from Commonwealth v. Gagnon, 408 Mass. 185, 198 n. 9 (1990), and may be given at the Court's discretion.

Respectfully Submitted

For the Commonwealth,

___________________________

DISTRICT ATTORNEY

___________________________

___________________________

Assistant District Attorney

___________________________

___________________________

Date:  _____________

6.4.4. Motion to Conduct In Camera Examination to Determine if Victim has a Valid 5th Amendment Privilege

COMMONWEALTH OF MASSACHUSETTS

__________, SS





_______ COURT DEPARTMENT








NO.  _____________

COMMONWEALTH 

V.

________________________________

COMMONWEALTH’S MOTION IN LIMINE TO CONDUCT AN IN CAMERA EXAMINATION 

TO DETERMINE IF (VICTIM) HAS A VALID 5TH AMENDMENT PRIVILEGE


Now comes the Commonwealth through its Assistant District Attorney, NAME and requests this Honorable Court conduct an in camera examination of NAME, the victim in this matter, to determine if she has a valid 5th Amendment claim against self incrimination.  As reason therefore, the Commonwealth asserts the following:


“A witness must show a real risk that his answers to questions will tend to indicate his involvement in illegal activity, and not a mere imaginary, remote, or speculative possibility of prosecution.”  Commonwealth v. Martin, 423 Mass. 496, 502 (1996).  It is for a judge, rather than a witness or his attorney, to decide whether a witness’ silence is justified. Id. at 502.  “  A proper use for an in camera hearing is to allow a witness to impart sufficient facts in confidence to the judge to verify the privilege claim.”  Id. At 504.  


The Commonwealth contends that an in camera examination is necessary to determine the validity of a 5th Amendment claim and to determine if any limitation on testimony is needed.

For the above stated reasons, the Commonwealth respectfully requests this motion be allowed.  

Respectfully Submitted

For the Commonwealth,

___________________________

DISTRICT ATTORNEY

___________________________

___________________________

Assistant District Attorney

___________________________

___________________________

Date:  _____________

7. TRIAL STRATEGIES    

7.1. DEVELOPING THE THEME OF THE CASE  

Try to prioritize and condense the issues in each case into a short “theme,” which you can repeat throughout your opening and closing arguments, and which you may occasionally be able to work into your questions on direct or cross.  The theme will not only help get the message across to the jury by virtue of sheer repetition, but also by virtue of the clarity and simplicity the practice provides: you will be able to tie in each bit of testimony, each exhibit, and each argument to the theme.  The theme provides the jury with a means to organize the mass of information before them.

Providing useful examples without the context of a particular case is difficult.  Your theme must reflect the nature of the offense, the circumstances of the offense, and most often, what you consider to be the most critical issue of proof.

The theme could be as concise as “he watched her, he sought to control her, and when she tried to leave the relationship, he attacked her,” or longer, such as  “This case is not a type of divorce trial; this case is not a trial judging the worth or merits of the relationship between the defendant and the victim; this case is not a case brought by the victim.  This is a criminal trial, brought by the District Attorney’s Office on behalf of  the people of Massachusetts, to prove that this defendant committed the violent crime of  assault and battery .”   
You may choose to emphasize the one element you feel may be most at issue:  “When this defendant pushed the victim against the table and forced her clothes off, bringing the full power of his two hundred pound physique to bear, confining her, forcing his body into hers, causing her to cry out in pain and to fear for her life, there was no consent.  There was only forced sexual intercourse, against her will -- the crime of rape.”     
Or, you may choose to emphasize the jury’s need to overcome an improper attitudinal obstacle: “This defendant selected this victim  -- targeted this victim  --  counting on her lack of resources and standing in the community to shield him from being held accountable for his violent sexual assault.  But our criminal laws are not designed to protect only certain classes and certain types of people.” 
You may have to adjust your “theme” to unexpected events at trial, or to answer assertions by the defense.  For example, you may start out with a cooperative domestic violence victim, thinking the line to repeat will be “This victim endured cycles of  abuse from the defendant:  periods of tension and argument, culminating in violence, followed by apologies.  When she applied for a restraining order and sought to break free from the abusive cycle, the defendant exploded and viciously attacked her, beating her face, beating her body, and berating her as she pled for him not to kill her.”  At trial, should that victim succumb to the defendant’s pressures not to testify or to testify for the defense, you may have to segue into  “Her focus at this stage is on her relationship with the defendant in the future; your focus should be on the vicious beating she suffered last fall, leaving her dazed, bleeding and, as she told the EMTs,  in fear for her life.”

Of course, when you offer themes such as the above examples to the jury, you must be careful to use appropriate language:  “the Commonwealth suggests,” or “you might find that” or “I submit”  (See infra section 7.12 for further discussion of appropriate language in closing argument.) 

Once you discern which lines go to the very heart of your case, practice them over and over  -- in front of colleagues, in your head, in your car, in your sleep -- so that at trial your choice of words and phrases will be smooth and consistent

7.2.   PREPARING FOR ISSUES OF PROOF

· List and review the elements you are required to prove with respect to each charge the defendant faces.  (see section 1.4, Domestic Violence and Sexual Assault Statutes)

· Review model jury instructions (see section 7.13, below, and the model jury instructions included in the appendices, section 9.7) and case law pertaining to each element of a statute in order to refresh your understanding of the courts’ interpretation of key words and phrases.  Incorporate the courts’ phrases into your questions on direct and cross.  Examples of important words: 

“bodily injury”
“fear”
“dangerous weapon”
“indecent”
“penetration”
“possession”
“repeatedly”
“reasonable apprehension of an immediate battery”
“substantive dating relationship”

“vacate”
“willful and malicious”

· Review issues which may seem obvious but may not be proven at trial unless you are careful to ask the correct questions of witnesses, e.g.:

certification
identity 
intent
notice
service

· Review and determine which testimony or physical evidence you expect will address each and every element and issue of proof.

· Consider drawing up a checklist, to use at trial, of each element of proof in your case, and which witness is expected to provide the relevant testimony.

7.3.   ANTICIPATING DEFENSES   
In sexual assault cases three basic defense strategies are:
It never happened.  (fabrication)

She was willing.  (consent)

It wasn’t me.  (identification)

In acquaintance rape cases and in domestic violence cases the defense will almost always attack the veracity, character and credibility of the victim.  Every element of the victim’s account will be picked apart for inconsistencies and falsehoods.

Try to anticipate all of the specific defense theories that may be employed.  Review and consider the various examples listed below.  Imagine how adverse testimony, inconsistencies, or innuendo could be used to piece together arguments supporting each of them.  Once you narrow down the possibilities, be sure you are fluent with respect to the relevant facts, and confident of the applicable legal standards.
I.     Defenses which you are entitled to be notified of, pursuant to Mass. R. Crim. Proc. 14:  

ALIBI

INSANITY
II.    Defenses based on challenging the Commonwealth’s evidence or interpreting / weighing the evidence differently: 

“ACCIDENT”

“CONFUSION WITH ANOTHER ABUSER”

“CONTACT WAS BENIGN/INNOCENT”

CONSENT

CREDIBILITY OF VICTIM

DELAY BY VICTIM IN REPORTING

DEFENDANT WAS DRUNK OR ON DRUGS
see below:  Mental Health of Defendant:  “Diminished Capacity”

ELEMENTS NOT PROVEN TO THE REQUISITE STANDARD

“FABRICATION”/”FANTASY”

IDENTIFICATION (“WRONG GUY”)

INCONSISTENT ACTIONS BY THE VICTIM

INCONSISTENT STATEMENTS

MENTAL HEALTH OF DEF.:  “DIMINISHED CAPACITY”   

General Intent

Defense counsel may appeal to the jury’s sympathies, beyond the boundaries of the law, to hold the defendant not accountable because he was intoxicated at the time of the offenses.  You will have to educate the jury to the contrary.  Relevant case law is excerpted here from Stearns’ District Court Prosecutors’ Guide:  

Voluntary consumption of drugs or alcohol does not justify or excuse a criminal act.  Commonwealth v. Sama, 411 Mass. 293, 299 n.3 (1991); Commonwealth v. Knight, 37 Mass. App. Ct. 92, 102 n. 6 (1994).  Intoxication (diminished capacity) is thus not an affirmative defense that the Commonwealth must disprove beyond a reasonable doubt.  Commonwealth v. Purcell, 423 Mass. 880, 882 (1996), Commonwealth v. Costello, 392 Mass. 393, 405 (1984) ...Cf. Commonwealth v. Parker, 420 Mass. 242, 245 n.3 (1995) (“There is no ‘diminished capacity’ defense in this Commonwealth”).  Intoxication and impairment “are mere subsidiary facts that a jury may consider in sifting the circumstantial evidence as to [a defendant’s] mental state.”  Commonwealth v. Waite, 422 Mass. 792, 805 (1996). ... Intoxication has no mitigating effect on general intent crimes.  Commonwealth v. Troy, 405 Mass. 253, 263 (1989) ...See Commonwealth v. Mello, 420 Mass. 375, 387 (1995) (“One may be perfectly unconscious of what he is doing and yet be responsible for his conduct during drunkenness”).

Stearns, The Massachusetts Criminal Law:  A District Court Prosecutor’s Guide, 364-65 (2000-2001 ed.).

Specific Intent

The issue of “diminished capacity” is more complicated in crimes for which specific intent is a necessary element.  Whether a cause for diminished capacity is innate (such as mental illness or mental retardation) or self-induced (such as intoxication), it may negate mens rea where specific intent must be proved by the Commonwealth (in crimes such as burglary, assault with intent to commit a felony, kidnapping, mayhem and murder).  Commonwealth v. Henson, 394 Mass. 584 (1985).  


In Henson, despite Massachusetts’ long history of precluding a defendant from relying on voluntary intoxication as evidence of incapacity to form a specific intent, see Commonwealth v. Loretta, 386 Mass. 794, 800 (1982), the Supreme Judicial Court said it was:


time to announce that where proof of a crime requires proof 
of a specific criminal intent and there is evidence tending to 


show that the defendant was under the influence of alcohol 
or some other drug at the time of the crime, the judge 
should instruct the jury, if requested, that they may 
consider evidence of the defendant’s intoxication at the 
time of the crime in deciding whether the Commonwealth 
has proved that specific intent beyond a reasonable doubt ... 
[H]e should further instruct the jury that, if they find ... that 
the defendant had the required specific intent, the 
defendant’s intoxication, if any, is not an excuse or 
justification for his actions. 

Henson, 394 Mass. at 593-94.  The Henson holding, which was an assault with intent to murder case,  was extended to a second degree murder case in Commonwealth v. Grey, 399 Mass. 469, 470-471 (1987), (Just as we permit evidence of a defendant’s alleged intoxication to be considered when his specific intent to kill is in issue [citing Henson], we should permit the jury to consider evidence of mental impairment at the time of the crime in deciding whether the Commonwealth has proved the defendant’s specific intent) and to first degree murder involving the third prong of malice in Commonwealth v. Sama, 411 Mass. 293, 296-299 (1991) (The defendant was entitled to a requested instruction that if the jury found the defendant was intoxicated at the time of the murder, they could consider that fact when determining what he “knew” for purposes of finding malice aforethought under the third prong of malice.)

MENTAL HEALTH OF DEF.:  “TEMPORARY  INSANITY”


The standards for an insanity defense are set forth in Commonwealth v. McHoul, 352 Mass. 544 (1967):  the defendant must lack substantial capacity either to (1) appreciate the wrongful nature of his conduct or (2) conform his conduct to the requirements of the law.  Absent a legal basis, the defense may try to suggest an ‘ad hoc’ version of insanity -- something short of criminal responsibility -- by claiming the defendant temporarily lost control, in heated, emotional contexts.  If the defense starts using phrases like “he lost it” or “he went nuts” or “that drove him crazy” be sure the court provides adequate instructions regarding responsibility in its charge.  And be sure you focus the jury’s attention on the defendant’s choice in responding the way he did, the defendant’s decision to use violence, the defendant’s responsibility for his actions.  


Many abusers actually have more presence of mind than they (and the defense) may want the jury to believe.  The defense may assert that an abuser “temporarily lost control,” when in fact, often the abuser chooses exactly how much pain to inflict, and when to stop.  Detail how the defendant’s actions exhibit his control over the victim, and deflate claims of an inability to control himself (e.g. taking a ring off before beating the victim, hitting only certain parts of the victim’s body so as to minimize bruising, planning the violence by threatening -- and later carrying out-- specific acts of violence, or waiting until no one else was present before becoming violent).

MENTAL HEALTH OF VICTIM 


The defense may try to admit evidence or inferences regarding a victim’s prior psychiatric treatment or her history of substance abuse.  Make sure the defense complies with the evidentiary rules regarding character and reputation evidence and/or the privileges surrounding psychologist and psychotherapist-patient relationships.  Consider filing motions in limine to preclude any improper references by the defense.  (see section six).

“NOT IN THE POLICE REPORT”

The defense may try to focus the jury’s attention singularly on police reports, arguing that because certain facts are not included in a report or because there are inconsistencies, the Commonwealth’s case is flawed and unworthy.  

Distinguish your case from Commonwealth v. Ortiz, 39 Mass. App. Ct. 70 (1995), a drug case which, in certain circumstances, adds weight to such defense efforts: if a police officer neglects to include “important details” of an incident in his police report but testifies to those details at trial, the trial judge must, upon the defendant’s request, instruct the jury that it may use prior inconsistent statements in determining the witness’s credibility.  The Court reasoned that “an omission from the earlier statement is inconsistent with a later statement of fact when it would have been natural to include the fact in the initial statement.”  Id, at 72, citing Foster v. Worthing, 146 Mass. 607, 608 (1888).

SELF-DEFENSE  also see section 4.1 regarding self-defense

The issue of self-defense is not raised in the absence of evidence either that (1) the alleged victim, by an overt act, threatened immediate harm to the defendant, or (2) the defendant reasonably believed that the alleged victim, by an overt act, was threatening immediate harm to him.  See Commonwealth v. Glass, 401 Mass. 799, 808 (1988); Commonwealth v. Weichel, 403 Mass. 103, 108 (1988). 


One may use reasonable force to defend his person.  Commonwealth v. Kendrick, 351 Mass. 203, 211 (1966).  Whether force used in self-defense is reasonable is decided by an objective standard.  Id.  In assessing a claim of self-defense the jury should consider the relative size and capabilities of  the combatants, the respective weapons used, and any opportunities for retreat.  Id. at 212.  Evidence that a less drastic means of self-defense was available to a defendant is admissible on the issue of the reasonableness of  his actions.  See Commonwealth v. Oram, 17 Mass. App. Ct. 941, 943 (1983).

The right to claim self-defense may be forfeited by one who commits a violent crime, even if excessive force is used by the intended victim.  Commonwealth v. Maguire, 375 Mass. 768, 773 (1978).   Self-defense ordinarily cannot be claimed by a person who provokes or initiates an assault unless he makes known his intention to retire and withdraws in good faith.  See Commonwealth v. Evans, 390 Mass. 144, 153 (1983). 

“WOUNDS SELF-INFLICTED BY VICTIM”  

III.    “Defenses” appealing to emotions or sentiments:

“DEFENDANT IS SUCH A GOOD GUY”

“(this is just a) FAMILY MATTER”

“(this is just a ) GIRLFRIEND-BOYFRIEND THING” 

              “His only crime was loving her too much”

HOMOPHOBIC/ANTI-HOMOSEXUAL THEMES

MISOGYNIST THEMES  

Defense counsel may direct innuendo or descriptive words, such as “hysterical,” “anti-male” or “male-hating,” at a female victim, female investigator, or female prosecutor.

SYMPATHY FOR DEFENDANT

History of psychiatric treatment

History of substance abuse

History of physical, sexual, or psychological abuse

 “WITCH-HUNT,” “EPIDEMIC”

Defense counsel may cross police officers about allegedly unusual increases in the number of domestic violence cases investigated or the number or restraining orders issued.  A comparison may be offered between the case at hand and some unrelated, controversial case which has generated a lot of publicity.  The cross examination may be spiced with improper side comments.   (“Well, that’s the investigative flavor of the month, isn’t it?”  or “Well, these cases just seem to be popping up everywhere now, don’t they.”)  

Be vigilant in immediately objecting -- don’t let these down-putting comments pass, as it encourages further comments.  Keep the court and jury focused on the merits of the case before them.

The way to deflate many types of defenses, especially those “defenses” appealing to the jury’s emotions and possible prejudices, is to educate the jury. 

· Where the defense tries to convince the jury the case is “just a girlfriend-boyfriend thing,” or a “family dispute,” have a police officer spell out the complaint process on direct, emphasizing that it is the Commonwealth’s role to press charges, not the victim’s.   

· When the defense emphasizes the time between an assault and the victim reporting the assault, or emphasizes contact between the defendant and the victim after the alleged crime, you need to educate the jury about victim and offender dynamics, and related syndromes.   Consider using expert testimony.

· When the defense argues the victim shouldn’t be believed because she waited to go to authorities and report a rape, relive what the victim did and felt during that period of time.  Recreate the emotions, the fear, the confusion.  Make her behavior understandable.  

· When the defense highlights a civil or even tender time the defendant and victim had together after the alleged crimes had occurred, show the jury how the defendant’s moods and actions in the months surrounding the crimes reveal a cyclical pattern of tension building, followed by violence, followed by remorseful reconciliation.  Repeat the same pattern of questions as they pertain to different time frames in order to reveal the pattern of the defendant’s behaviors; then discuss the pattern in your closing argument.   Don’t just ask the victim about the abuse she suffered; rather, elicit testimony about the relationship itself, in order to give the jury a complete picture of the relationship.  Then, in closing argument, you will be able to discuss the fact that there were aspects of the defendant’s personality that the victim loved, as well as behaviors which she feared -- behaviors which are in violation of our state laws.

7.4.   PREPARING THE VICTIM (AND OTHER LAY WITNESSES) FOR TRIAL
1. Familiarize the victim with the courthouse, its occupants and their roles, and with courtroom procedures and rules.
· Show her the location of the courtroom, waiting room, rest rooms, telephones and vending machines.

· Walk through the courtroom together and show her where she will enter and sit, where you will be located when she testifies, where the advocate will be, who will swear her in and who will question her.  

N.B.:  in cases where identity is at issue, take great care not to influence the victim-witness’s identification testimony by telling her where the defendant will be located.

· Make her aware of the presence and location of court officers, and with other safety features and protocols which will help protect her from the defendant and/or the defendant’s friends and family.

· Explain the roles of the Judge, lawyers, court officers, probation officers, jury, witnesses, and the clerk.

· Go over courtroom procedures and rules such as:

(1)  what sequestration means

(2)  how evidence is entered

e.g. “I’m handing you Commonwealth’s Exhibit A for identification purposes; can you tell me what it is?” 

(3)  how you might refresh her recollection  

e.g. “Did you keep a diary in which you recorded the dates of those phone calls?  Would it refresh your recollection to look at that diary right now?”

(4)  how to respond to multi-part questions

answer one question at a time
(5)  her response to objections 

Advise her to be silent until the judge rules
To only answer the question if the objection is overruled and you are told to answer; 

That “sustained” means there is a legal problem with the way the question was asked and that it will be rephrased or withdrawn
(6)  explain hearsay rules in general, layman’s terms 

This will prepare her for the frustration she feels because she isn’t able to  tell everything she knows in response to a question

(7)  sidebars

· Review prior recorded testimony, police reports, witness statements involving her testimony as well as physical evidence and exhibits she will be asked about.

2.  Discuss her testimony, stressing to her that above all, the emphasis is on truth.
· Tell her the importance of answering only the question before her, without exaggerating or withholding anything.  Let her know that it is okay to answer, “I’m not sure”, “I can’t remember right now” or “My best memory is,” if that is the truth.  

· Explain that it is critical that she listen carefully to the question.  Encourage her to pause before answering the question to be sure she has a complete understanding.  Encourage her that it is okay to ask for clarification of a question or for the meaning of a word or phrase.

· Let her know that she will not be allowed to give conclusions or opinions, and that offering additional information may anger the judge.  Advise her to relate only what she herself observed or personally knew about.  She should tell what someone else said only if specifically asked.

· Inform her that the defense counsel may attempt to unsettle her or set her up for impeachment with certain lines of questioning such as, “Is that all that happened?”, “Was your memory better then or now?”, “You discussed this with the ADA, didn’t you?”  Again, let her know that it is okay to answer, “I’m not sure” or “There may have been other things, but that’s all I recall right now.”  Tell her that her discussions with police, prosecutors and advocates regarding court proceedings are perfectly acceptable.

· Review with her the sequence of events before, during and after the assault.

· Explain the necessity of asking certain questions which may seem particularly intrusive;  e.g.:  establishing penetration, specifying vulgarities used by the defendant, revealing personal information or sentiments toward the defendant.

3.  Remind her that court is a formal place and that her appearance and demeanor should reflect the same.
· Recommend that she avoid becoming angry, rude or sarcastic, even if the defense attorney’s questions are repetitive, intrusive, or insulting.  Explain that the defense attorney may purposefully try to get her angry in front of the jury.

· Suggest she use the same tone of voice with both lawyers.

· Remind her that the jury is hearing her story for the first time and that they need to hear all the details, even though she has already told many people.

4.  Discuss how she is feeling now, and how she may feel after testifying and after the verdict is returned.

· Prepare her for the possibility of a not guilty verdict and how it could affect her.  Suggest that she may feel the outcome is unfair and irrational.

· Tell her that no matter the outcome of the trial, she is to be commended for her service in testifying, for her strength and her selflessness.

· Assure her that although the court experience may be difficult and stressful, you and the advocate will be there to explain, support, and help.  Let her know that she is not alone.

5.  Where applicable, review and update her safety plan and referrals  

6.  Give her a copy of “Suggestions for Witnesses” 
The Northwestern District Attorney’s Office has written up  “Suggestions for Witnesses,” a copy of which is found in the appendices, section 9.6.  Given the amount of information the victim/witness will be digesting from your trial preparation meeting, it is advisable to send her home with a written reminder of some of the most important points.

7.5.   PREPARING POLICE OFFICERS AND EXPERT WITNESSES

1.  Police Officers
· remind them to use lay terminology

· familiarize them with reports, recorded testimony, exhibits

· review the chain of evidence for all physical evidence

· discuss the benefits of immediately admitting mistakes or shortcomings in an investigation

· review the procedure for refreshing recollection

· review the difference between reciting what was seen or done and reciting legal conclusions or opinions

· discuss whether they have testified before, and how it went; if they are new to the process, prepare them as if they were a civilian witness (above)

2.  Experts and Medical Professionals (Chemist, Serologist, Physician, RN, etc.)

· remind them to use lay terminology

· explain the importance of their role in educating the jury

· go over their curricula vitae (consider whether you want to stipulate to their qualifications or present them to the jury)

· review the guidelines for preparing the victim and other witnesses, section 7.4, nos. 1-3, above

7.6. DEALING WITH UNCOOPERATIVE WITNESSES AT TRIAL

Review section 2.4, Addressing Victims’ Reluctance to Prosecute

When a victim recants, “reconciles” with the defendant, claims to no longer remember the incident, or doesn’t show up, you must reorganize your approach.  Hopefully you planned for these possibilities (see supra Section 3.8, Corroborative Evidence); if not, reconsider the evidence you have, even without the victim’s full cooperation, and adjust your focus.

· Continue to offer victim services, safety planning, referrals and your support.
· Refrain from using a hostile, exasperated or sarcastic tone of voice with her -- outside as well as within the courtroom.
· You need to preserve the chance for the jury to sympathize with the victim about her dilemma, not give them a reason to condemn her for it.  Try to view her actions as an opportunity for the jury to be educated, first hand, about the complex nature of abusive relationships, and victim and offender dynamics.

· Though she has made your job as a trial lawyer more difficult, your purpose in that job, and your obligations to her, remain unchanged. 

· Keep the door open.  If you don’t antagonize her and don’t give her a reason to stay away the next time she is hurt, you may have another chance to break the cycle of violence.  In doing so, you may be doing nothing less than saving her life. 

1.  Victim/Witness Will Not Testify

· Reconsider all other types of evidence which can best make up for the loss of the victim’s testimony.  Review supra section 3.8’s list of potential corroborative evidence, particularly 

Declarations of Physical Condition, 

Declarations of Mental Condition, 

Descriptions of the Victim’s Appearance and Demeanor, 

Excited Utterances, 

Expert Testimony on Battered Woman Syndrome or Rape Trauma Syndrome, 

Former Testimony/Use of Prior Recorded Statements, 

First Complaint, 

Medical Records/Medical Opinion, and

Technological Recordings.

· Emphasize to the jury the Commonwealth’s role in bringing charges, on behalf of all people of the Commonwealth of Massachusetts (you may bring this out on direct through your police witnesses; you may then discuss it during closing argument).

2.  Victim/Witness Has Contact With the Defendant During Trial  

· It is the victim’s choice to respond to the defendant’s and/or defense counsel’s request to meet, or to initiate contact.  (Though of course, the parties are bound to obey any protective order in effect at the time.)  Should such contact occur, defense counsel may subsequently attempt to paint it as reason for the jury to acquit.  Having elicited detailed testimony about the nature of the relationship on direct and cross, you will argue in your closing that the nature of the relationship not only reveals the abuse at issue in the case, but also explains the victim’s behavior in later contacting the defendant.  Remind the jury its focus should be on whether the criminal incident at issue occurred, not whether the victim has at any point in time “forgiven” the defendant.

3.  Victim/Witness Wants to Exercise a Fifth Amendment Privilege 

· A victim may refuse to testify by asserting her Fifth Amendment right, on the basis that were she to testify that she “lied” in reporting the alleged offenses, she would be subjecting herself to perjury charges.  This issue must be raised outside of the jury’s presence.  The judge can examine the witness in camera to see if there is a legitimate fifth amendment privilege, and make the determination whether the witness can be compelled to testify 


under the particular circumstances. See Liacos, Handbook of 
Massachusetts Evidence § 13.14, at 843 (7th ed.1999): 
· The privilege against self-incrimination is available only when

three conditions exist:  First, the person claiming the privilege 
must be under governmental compulsion to furnish evidence.  
Commonwealth v. Harvey, 397 Mass. 351 (1986); Malloy v. 
Hogan, 84 S. Ct. 1489 (1964).  Second, the evidence required must 
be testimonial.  Commonwealth v. Hughes, 380 Mass. 583 (1980).  
Third, the evidence must have a reasonable possibility of 
incriminating the witness in criminal proceedings. Lefkowitz v. 
Turley, 414 US 70, 77, 84 (1973)  Cf.  Commonwealth v. Johnson, 
365 Mass. 534 (1974) (witness cannot refuse to testify on ground 
that answer might cause embarrassment or place him or others in 
danger). 

· The claim of the Fifth Amendment privilege should be evaluated in the setting of each case.   Powers v. Commonwealth, 387 Mass. 563 (1982).

4.  Victim/Witness is in Court, But is Reluctant and/or Refuses to Testify
You will have to choose whether to compel a reluctant or refusing witness to the stand.  You may decide not to call her at all, for a number of reasons.  First, forcing a victim to testify may complicate a precarious relationship with an abuser and increase the risks to her safety.  Second, forcing a victim to testify may hinder her recovery and/or further traumatize her.  Third, forcing a reluctant victim to testify at a time when she is minimizing or denying the abuse she has suffered may result in recorded testimony, under oath, of lies which may come back to haunt you when she is ready, at a later time, to pursue another crime the defendant commits against her.  The prior testimony will be a rich source of impeachment for the defense in the future.

However, after thinking long and hard about the options and ramifications, in certain situations you may decide to call a reluctant or refusing witness to the stand.  You may decide to do so in order to inquire and ascertain, on the record and in front of the jury, that the victim has been coerced or intimidated.  You may even decide to ask the Court to use its contempt powers.  You may decide the case is best served, and the victim’s safety best protected, by calling her to the stand despite her reluctance: perhaps the danger is so great you and the advocate feel you must prosecute now as best you can.

Above all else, remember that scenarios involving reluctant and refusing victim-witnesses require the best victim advocacy, victim services, victim counseling, and referrals you can muster.  

The following sample questions may assist you in talking to the victim and attempting to discern if she has been threatened or intimidated.  The questions may also help you to prepare for direct examination of a reluctant witness, when you do choose to call a reluctant witness to the stand.

· Why do you feel reluctant to testify?

· When did you become reluctant to testify?

· Were you living with the defendant when the incident happened?

· Are you living with the defendant now?

· If not, does the defendant know where you are staying?

· Are you financially dependent on the defendant?

· Do you and the defendant have children together?

· Have you discussed the case with the defendant?

· Has the defendant made any promises to do something for you if you do not testify?

· Is that promise to do something the reason you do not wish to testify?

· Has the defendant or anyone else threatened you, your children or your family and told you not to testify?

· Is there some other reason you are afraid of the defendant?

· Are you aware that this court can issue an order telling the defendant to stay away from you and have no contact with you or your family?

· Are you aware that if the case is prosecuted the defendant could be required to get counseling, pay for your damages, and stay away from you and your family?

· How did you receive the injuries (refer to police reports, medical records, photos, or injuries still visible)?

· Are you aware that the Commonwealth --the people of Massachusetts -- are bringing these charges, and that the decision to prosecute the defendant is up to the District Attorney’s Office?

· Are you aware that the fact you have been subpoenaed means that the Commonwealth decided to call you as a witness, that you must testify, and that you may be held in contempt if you do not do so?

· Would you like to have a court officer to escort you from the building when you leave today?

5.  Victim/Witness Recants on the Witness Stand and/or Testifies for the Defense 

· If she is your witness, lay the proper foundation to show the court she is now an adverse witness, which will allow you to employ leading questions (questions that suggest to the witness the answer desired by the examiner):

Mass. Gen. Laws ch. 23,3 § 23, impeachment of party’s own witness:
“The party who produces a witness shall not impeach his credit by evidence of bad character, but may contradict him by other evidence, and may also prove that he has made at other times statements inconsistent with his present testimony; but before proof of such inconsistent statements is given, the circumstances thereof sufficient to designate the particular occasion shall be mentioned to the witness, and he shall be asked if he has made such statements, and, if so, shall be allowed to explain them.”

If she claims to have no memory of making the prior statements, use the statements to refresh her recollection.  See Commonwealth v. Hartford, 346 Mass. 482, 487(1963) (leading questions were not impeachment but rather refreshed witness’s recollection), and Commonwealth v. Reddick, 372 Mass. 460 (1977) (cross-examiner not barred by series of answers of “I don’t remember”; prior written statements were used to refresh recollection).

· Impeach her and/or refresh her recollection with her grand jury testimony and her witness statement.

· Confront her (gently!) with relevant physical evidence which supports her original account (pictures of her bruises, her torn clothing, damaged items from the scene of the assault, etc.)

· At all times, on and off the stand, treat her respectfully.  She may be acting with her own personal safety foremost in her mind.  It is not our role to be judgmental of her personal choices. 

Consider the sample included in the appendices (section 9.6.3), entitled “Cross-Examination Questions for a Recanting, Minimizing, and/or Reluctant Victim.”  This resource was prepared by the San Diego City Attorney’s Office.
7.7.   PREPARING EXHIBITS 

REVIEW SUPRA SECTION 3.6:  ASSESSING PHYSICAL EVIDENCE 

Consider:
· Diagrams, Charts, and Chalks

of the scene of the crime in general

of the locations of blood samples, weapons, or other evidence

of  the victim’s body 

locating bruises and injuries 

of timelines 

to show cycles of violence, appeasement, tension building in a relationship; or to show the sequence of events surrounding a crime; or to clarify the defendant’s opportunity to commit the crime

· Photographs

of the victim: if she is not testifying, any picture

of the victim:  bruises, injuries

of the defendant

of the crime scene

· Weapons, Items Used as Weapons

· Items from the Scene

clothing

anything broken, damaged, or moved (e.g. the phone that was ripped from the wall; the pieces of the vase that were thrown at the victim)

· Personal Property 

letters, packages, gifts, personal effects and other items that can help you prove identity, opportunity, motive, timing issues, or the cycle of violence within the relationship 

· Clothing

· Test results, forensics

7.8.   IMPANELING THE JURY; VOIR DIRE  

The procedures for impaneling the jury are set forth in Mass. R. Crim. Proc. 20.  Generally the voir dire is examined on oath as a group to determine if any of them are related to either party, have any interest in the case, have expressed or formed an opinion, or are sensible of any bias or prejudice.  Jurors are then called until a full number is seated.  Excuses (I can’t leave work; I am sole care taker of my pet iguana, etc.) and challenges for cause are then considered.  Finally, peremptory challenges are exercised -- first by the Commonwealth, and then by the defendant. 

7.8.1. Challenges

· To the Array
Either party may challenge the array by a motion for appropriate relief pursuant to Rule 13(c), on the ground that the prospective jurors were not selected or drawn according to law.
· For Cause
Prospective jurors may be questioned to learn whether they are related to either party, have any interest in the case, have expressed or formed an opinion, or are sensible of any bias or prejudice.  The prospective juror may be examined about extraneous issues if it appears the issues may have affected the juror’s impartiality.  Either party may challenge for cause.  The burden is initially on the party seeking to challenge for cause to demonstrate that such cause exists.  Reynolds v. United States, 98 U.S. 145, 157 (1879).  The judge then determines whether the challenge is proper -- whether the reason for the challenge would “prevent or substantially impair the performance of his duties as a juror in accordance with his instructions and his oath.”  Wainwright v. Witt, 469 U.S. 412, 424 (1985).  In doing so, the judge is accorded wide discretion.  Commonwealth v. Latimore, 396 Mass. 446, 449 (1985).  The judge has the duty, so far as is possible, to see that a fair-minded, unprejudiced jury is provided for the trial of the case.  Commonwealth v. Galvin, 323 Mass. 205, 213 (1948).  The judge has wide discretion in determining whether or not to seat prospective jurors who indicate that they have some information, opinion or feeling about the case but assure the judge that they can hear it impartially.  Commonwealth v. Wilborne, 382 Mass. 241, 254 (1981), Commonwealth v. Amazeen, 375 Mass. 73, 83 (1978).    

· Peremptory
Each defendant is entitled to twelve peremptory challenges in a capital case, four in all other criminal cases before a jury of twelve, and two before a jury of six.  The Commonwealth is entitled to “as many peremptory challenges as equal the whole number to which all the defendants in the case are entitled.”  Mass. R. Crim. P. 20 (c) (1).  The Soares test (see infra section 7.8.3, Improper Exclusion by Race or Gender) prohibits the use of peremptory challenges to exclude prospective jurors solely because of their sex, race, color, creed, or national origin.  Commonwealth v. Soares, 377 Mass. 461, 486-489 (1979).  There is no constitutional basis for challenging the exclusion of young persons, Commonwealth v. Samuel, 398 Mass. 93, 95 (1986); Soares does not prohibit the exercise of peremptory challenges based on age.  Commonwealth v. Wood, 389 Mass. 552, 564 (1983).

7.8.2. Required Voir Dire  

When requested, individualized voir dire of prospective jurors is required in three situations:  

1) Trials involving interracial sexual offenses require individualized questioning as to possible racial bias.  Commonwealth v. Sanders, 383 Mass. 637, 640-41 (1981) (interracial rape).

2) In cases involving sexual offense against a minor, the court must inquire whether each juror was a victim of a childhood sexual offense.  Commonwealth v. Flebotte, 417 Mass. 348, 353 (1994).

3) Where the defendant indicates he may be offering an insanity defense, the court must inquire whether each juror has any opinion which would prevent him from returning a verdict of not guilty by reason of insanity.  Commonwealth v. Seguin, 421 Mass. 243, 249 (1995). 

Outside of these three situations, a trial judge has discretion to decide whether the circumstances of a particular case require an individualized voir dire.  Individualized voir dire as to possible prejudices based on ethnic, as distinguished from racial characteristics, is possible but is not required.  Commonwealth v. De La Cruz, 405 Mass. 269, 274 (1989) (Hispanic defendant, white victim).  

If racial issues are “inextricably bound up with the conduct of the trial,” the Sixth Amendment requires inquiry into racial bias on general voir dire.  Rosales-Lopez v. United States, 451 U.S. 182, 189 (1981) (plurality opinion)        

7.8.3. Improper Exclusion by Race or Gender

Neither the defendant nor the Commonwealth may use peremptory challenges solely for reasons of race, color, gender, religion, or national origin; such a practice violates articles 1 and 12 of the Declaration of Rights.  Commonwealth v. Soares, 377 Mass. 461, 486, 489 n.35 (1979).  Also, under equal protection analysis, excluding a juror on the basis of gender or race is improper as it implies the juror holds stereotypical views assumed to be common to the juror’s group.  See Batson v. Kentucky, 476 U.S. 79, 82-84 (1986). Peremptory challenges based on how a juror looks or a prosecutor’s “gut” feeling are rarely adequate because they can easily be pretexts for discrimination. Commonwealth v. Maldonado, 439 Mass. 460 (2003).
“The Commonwealth is equally entitled to a fairly selected and representative jury, and may challenge a defendant’s exercise of peremptory challenges, if it appears that the goal of obtaining a representative jury is being purposely thwarted.”  Commonwealth v. Fruchman, 418 Mass. 8, 13 (1994).  If you feel the defendant is improperly excluding potential jurors:

1) You must make a prima facie showing of a discriminatory motive, by demonstrating a “pattern” of excluding members of a discrete group and the likelihood that membership in that group is the basis for the challenge.  Commonwealth v. Harris, 409 Mass. 461, 467 (1991).

2) If the court finds you have made the requisite prima facie showing, the defendant will have to provide a race or gender neutral explanation for the challenge.  Commonwealth v. Vann Long, 419 Mass. 798, 807 (1995).  The explanation must be “clear and reasonably specific,” Batson, 476 U.S. at 98 n.20,  but a “‘legitimate reason’ is not a reason that makes sense, but a reason that does not deny equal protection”  Purkett v. Elam, 115 S. Ct. 1769, 1771 (1995).  The explanation need not rise to the level of a challenge for cause, but it must be based on a juror characteristic other than race or gender, and the explanation may not be pretextual.  Commonwealth v. Young, 401 Mass. 390, 401 (1987).

3) The court will decide if  you have proven purposeful discrimination.  If the court sustains your challenge, the remedy is in the court’s discretion.  The struck juror may be reinstated, or the venire may be quashed and started again.  See Commonwealth v. Fruchtman, 418 Mass. 8, 15 (1994).  If improperly challenged jurors have already been excused, the judge must obtain an entirely new venire, because the objecting party is entitled to a random draw from a venire that has not been even partially stripped of members of a cognizable group by improper peremptory challenges.  Comm. v. Hutchinson, 395 Mass. 568 (1985). 

7.8.4. Jury Selection / Sample Voir Dire Questions

Jury selection is a controversial topic.  Some prosecutors feel it is a critical element which greatly affects the outcome of a case; these prosecutors often have theories about which categories of people make strong or weak jurors in particular cases.  Other prosecutors believe a prosecutor should basically take the jury as it comes -- let the judge ask the routine questions to excuse jurors for cause, and accept the luck of the draw out of those remaining.  And of course, there are those who fall between these extremes.  

Consequently, there are varied approaches to the matter of prospective voir dire questions.  Some ADAs proactively submit a multitude of proposed questions and aggressively seek individual voir dire on a number of issues; some ADAs wait and submit proposed questions only if the defense counsel does so first; some ADAs avoid the process altogether.  You will have to develop your own approach in your domestic violence and sexual abuse cases  -- perhaps after observing trials, participating in trials, discussing jury selection issues with colleagues, reading some of the ever-increasing number of books and journal articles on the subject, and digesting your office’s training and protocol sessions. 

Whatever approach you adopt, assume that a few general objectives should apply across the board to the jury selection process:  you should use the opportunity to explore potential jurors’ attitudes on domestic violence and sexual assault, you should use words to re-educate them about domestic violence and sexual assault, and you should explore their backgrounds and probe for bias.

Of course, you must try to tailor your jury selection to the individual nature of your case.  For example, a strong juror in a “stranger” rape may be a weak juror in an incest case.  And you need a bit of clairvoyance to be able to decipher both verbal and non-verbal clues, such as body language, facial expressions, manner of dress, and the reading materials and personal objects brought to court.  

Keeping all of the above caveats in mind, if you do choose to submit proposed voir dire questions for the court’s consideration, you may wish to select some from the following list.

Sample Voire Dire Questions
General Questions
· Have you ever been involved in a physical altercation?

· Have you ever had occasion to call the police for your own protection from physical violence?  Do you know anyone who has had to do this?

· Do you believe that a verbal argument before physical violence justifies the use of physical violence?

· Do you have strong feelings about the use of violence?

· Have you or anyone close to you ever been arrested or stopped by the police?  If so, what was the disposition of the case?  Do you believe the person was treated fairly by the police and the criminal justice system in general?

· Have you or any member of your family, or any close friend, been involved in a dispute in which the police have been called? 

· Would you be able to objectively evaluate the testimony and credibility of police officers in this case?

· In evaluating your own ability to judge a case such as this fairly, do you feel you have any stereotypes in your mind of who commits violent acts and who does not?

Specific Questions About Domestic Violence

· Do you feel that family problems that lead to violence should be handled in the home, and not in our criminal courts?

· Do you feel that prosecuting crimes that occur in the home, among domestic partners, is a waste of the taxpayers’ money? 

· Do you feel a person has a right to use physical force on his spouse or companion?

· Do you think that the law allows family members to hit or punch other family members? 

· Do you think that violence that occurs between family members should be treated differently from violence that occurs between strangers?

· Do you think society should be any more concerned or any less concerned about prohibiting violence between people who know each other than between people who are strangers?

· Do you think that an assault in a kitchen is different from an assault in the street?

· Have you ever experienced fear due to apprehension of violence?

· Have you ever been abused or struck by your spouse or partner?

· Have you ever abused or struck your spouse or partner?

· Have you ever known a victim of domestic abuse -- a victim of abuse from a spouse, or from a girlfriend or boyfriend, or from a relative?  

· Have you ever known a domestic abuse offender?

· Have you ever heard what you believe was a physical altercation taking place at a neighbor’s home?  If so, did you call the police?

· Have you ever had occasion to call the police for your own protection from domestic violence?

· Would you have any negative feelings toward a witness because she (he) is testifying against her husband (wife/partner)?

· Do you believe a woman should stay married to a man who is physically violent to her, since he is her husband?

· Do you think a person who is being abused has an obligation to leave a violent relationship?

· If a person is abused and does not leave the marriage (relationship), does that factor make the abuse less grievous or more tolerable?

· If a wife (husband/partner) is abused by her husband (wife/partner), but she does not report the abuse to the police, does that factor make the abuse less grievous or more tolerable?

· Do you believe that in a marriage (relationship)  the wife (one partner) must be obedient or submissive to the husband (the other partner)?

· Would you have negative feelings about the defendant or alleged victim because they live(d) together in an intimate relationship but are/were not married?   Or because they have children together but have never been legally married?

· If evidence is presented that convinces you beyond a reasonable doubt of the defendant’s guilt, would it be difficult for you to follow the law and convict the defendant because of your religious or philosophical beliefs?

· Do you believe the Commonwealth should not prosecute if the victim is not present in court to testify?

· Do you have any feelings that the government should not have the right to prosecute a case if the victim does not want the government to do so?

· Are you familiar with the phrases, “The victim dropped charges” and “The victim pressed charges”?  Do you understand that it is the Commonwealth of Massachusetts, not the victim, prosecuting the defendant for these crimes?  Do you understand that a victim cannot “drop charges” or decide “not to press charges”?

· Do you agree that the Commonwealth has a responsibility to prosecute persons who cause violence in the home even though the victim -- whether out of loyalty or love or fear or persuasion -- does not want to proceed?

Specific Questions About Sexual Assault 

· Do you have any notions about how a person would act when confronted by a rapist?

· Do you have an opinion as to how a  person should react if raped?

· Have you heard of the myth that a woman cannot be raped if she really doesn’t want to be?  What is your opinion of that myth?

· Have you heard of the myth that all women want to be secretly raped?  What is your opinion of that myth? 

· Do you have an opinion that when a woman is raped she must have done something to provoke the attack?

· Do you have an opinion as to how much resistance a woman must offer before she can be “raped”?

· Do you believe that any woman would want to put herself in a life-threatening or humiliating position so that she could or would be raped?

· Do you believe that a woman must be a virgin, or sexually inexperienced, to be raped?

· Have you ever been in a life-threatening situation yourself?  Please describe it:

a.  Did you think clearly and carefully?

b.  Did you weigh every decision you made carefully during the event?

c.  After you had time to reflect, is there anything you would have done differently?

d.  Do you think another person would have acted in the same way?

· Have you ever been in a situation where you felt helpless or felt you had lost total control of the situation?  Describe your emotions at that time.  Once you regained control, did you tell someone immediately?  If not, why not?

· Do you have any notions about what a rapist would look like?

· Do you believe a person from any one race is any more likely to commit a sexual assault than a person from another race?

· Do you believe a person from one socioeconomic group is any more likely to commit a sexual assault that a person from another socioeconomic group?

· In evaluating your own ability to judge a case such as this fairly, do you feel you have any stereotypes in your mind of who commits violent acts and who does not?   

· Do you have an opinion about whether or not a woman can be raped by someone she knows?

(a)  What is your opinion about whether a person can be raped by a person she met socially or is dating?

(b)  If a man meets a flirtatious woman, is he entitled to believe he has the right to have sex with that woman, even if she says “no”?  Is he entitled to believe that the woman wants to have sex with him, even if she says “no”?

(c)  What is your opinion about whether a woman is “asking to be raped” by wearing seductive clothing?

· Do you believe that a person who is “in the wrong place at the wrong time” is entitled to the full protection of the law?

· Do you believe that a naive or foolish person is entitled to the full protection of the law? 

· Do you believe that a person who has been convicted of criminal offenses in the past, such as drug use, shoplifting, or prostitution, is entitled to the full protection of the law?

7.9.   OPENING  

1.  Grab the jury’s attention and interest.

· tell a narrative, sequentially outlining the events surrounding the crimes

· avoid dry lists of who will testify first, who will testify second, etc.

· include personal references to the victim 

2.  Introduce your “theme” (see section 7.1, above), and continue with the themes you may have “introduced” in voir dire (see sample questions, above).  

3.  Keep the opening brief.

· this will make it easier to hold the jury’s attention

· this will help prevent you from overstating a witness’ testimony

4.  Divulge potential problems and weaknesses now, to minimize them.

· tell the jury yourself about issues you believe the defendant will try to present as problems or weaknesses in your case, such as a delay in reporting, drug or prostitution records of victims, discrepancies among witnesses, or a victim’s vacillating or recanting testimony

5.  Touch on the evidence you will offer to prove each element of the offenses.

6.  End with your “theme,” if you can do so without argument.  (Argument is reserved for the closing, and is inappropriate in an opening statement.)
7.10. DIRECT EXAMINATION   

No one strategy for determining the order of witnesses will apply across the board.  Discuss your choices and options with advocates and other ADAs.

· Some ADAs open with the victim so that the first time a witness recites the incident, it is from a personal, emotionally compelling perspective.  Other ADAs suggest opening with police officers, to emphasize the state’s role in prosecuting.  

· Some ADAs open with the victim when they believe she will be a ‘strong’ witness, in order to start strong.  Other ADAs open with the victim when they believe she will not be a ‘strong’ witness, so that all the corroborative evidence will follow and subsequently strengthen her testimony in the eyes of the jury. 

· Sometimes you may decide the victim would benefit greatly from being the first witness, and “getting it over with.”

· Sometimes you may decide there are safety considerations in choosing which day of a trial is best for the victim to be on the stand, depending on who else she may have contact with.

· You may wish to have the order of witnesses mirror the order of events, should such a sequence apply.

· You may decide that the victim’s testimony would be more compelling after the jury has been educated by the expert witnesses.

· You may be forced to decide the order of witnesses because of issues outside your control (e.g. the police officer is tied up on another trial; or an expert or doctor is only available at certain hours).

· You may find yourself considering a number of intangible issues: e.g. the energy level of a particular witness, the apparent attentiveness of the jury, or how close the schedule is to a weekend or holiday break.    

7.11. CROSS EXAMINATION   

The suggestions below are merely shorthand expressions of the topics.  The actual questions you use should employ classic cross style: 

· use leading questions

· aim for short responses 

· avoid open-ended questions or questions to which you do not already know the answer  

· repeat the defendant’s/witness’s answers, as questions, when you want to emphasize them

· if he is evasive, count up the number of times the defendant has said “I don’t remember” or “I don’t know”

· highlight the self-serving nature of his answers

· do not allow the defendant the opportunity to deny the crime and merely reiterate his direct testimony

 At all times, try to be prepared and try to control the cross-examination.

1.  Draw out areas of agreement -- between the prosecution and the defense.
· the scene of the crime

· words spoken

· parties who were present

· time and/or sequence elements

2.  Secure as many helpful admissions and partial admissions as you can.
· power issues:  who controls the money, who makes the money, who decides how it is spent

· control issues: does the defendant go out with his friends, without the victim; does the victim go out with her friends, without the defendant; does the defendant tell the victim what to wear, what to say, what to do

· behavioral patterns:  does the victim sometimes anger him?  when he gets angry does he yell at her?  does he throw things?  does he punch the wall?

3.  Try to get the defendant to reveal how he views himself (e.g. many batterers view themselves as the true victim); using a non-confrontational manner you may be able to get the defendant to dig his own hole in discussing in detail how “he has been victimized.” 

4.  Chip away at the defendant’s credibility.
· if possible, use prior convictions

· focus on his demeanor and conduct at the scene of the arrest, and his demeanor and conduct on the stand in addition to the substance of his testimony

· being very familiar with all of his prior statements, bit by bit, draw out inconsistencies and impossibilities between his various versions of events; draw out inconsistencies and problems between his version(s) of events and yours

· highlight the self-serving nature of his testimony

5.  Use the defendant to diminish the credibility of other defense witnesses.

· focus on conflicts and inconsistencies

6.  Focus on drawing out consciousness of guilt evidence.   

7.  Let the jury know how you feel about the defendant, BUT ... .  

· carefully gauge the appropriate level of emotion on your part -- whether to express disgust, or rage, or pity, or sarcasm through your tone of voice and facial expressions; remain professional  
· if the defendant appears pathetic and inept, don’t arouse jury sympathy for him by being harsh 
8.  Work elements of your “theme” into your questions.  

9.  Don’t try to force the defendant to admit your conclusions are true -- save your reasoning and your final conclusions for closing argument.  Avoid the old “one question too many” syndrome.

7.12. CLOSING ARGUMENT      
7.12.1.   Standards

“A prosecutor is entitled to argue the evidence and fair inferences to be drawn therefrom.”  Commonwealth v. Viriyahiranpaiboon, 412 Mass. 224, 231 (1992).  The inferences need only be reasonable and possible; they need not be necessary or inescapable.  Commonwealth v. Dinkins, 415 Mass. 715, 725 (1993).  Counsel may also attempt to assist the jury in their task of analyzing, evaluating, and applying evidence.  Such assistance includes suggestions by counsel as to what conclusions the jury should draw from the evidence.  Counsel may “fit all the pieces of evidence together so that they form a comprehensive and comprehensible picture for the jury.”  Commonwealth v. Ferreira, 381 Mass. 306, 316 (1980) (citations omitted).

A statement is not improper simply because it has an emotional impact, if evidence supports it.  But the judge should not permit language which, by abusive epithets, vehement statements or personal opinion, or appeals to prejudice, is calculated to sweep the jurors beyond a fair and calm consideration of the evidence.  Commonwealth v. Clary, 388 Mass. 583, 592 (1983), e.g. Comm. v. Collins, 374 Mass. 596, 601 (1978) (improper to refer to defendant as “animal”).  Neither party may urge the jury to put themselves in the place of the victim or defendant (the ‘golden rule argument’), Comm. v. Hoffer, 375 Mass. 369, 379 (1978).   The prosecutor may not resort to general “send a message” or “safe streets” appeals.  See Commonwealth. v. Layton, 6 Mass. App. Ct. 646, 651 n.8 (1981).

Racial and ethnic references cannot always be eliminated in a case with a background of racial strife without falsifying the situation, Commonwealth v. Alicea, 376 Mass. 506, 521 (1978), but the judge need not permit argument by the defense concerning racial prejudice if there is no evidence that race has been a factor in the case, Commonwealth v. Core, 370 Mass. 369, 376-377 (1976). 

For a summary of proper and improper prosecutorial arguments, see Commonwealth v. Kozec, 399 Mass. 514 (1987).  If you have doubts whether a line of argument is proper, a ruling in limine should be sought from the judge.  Commonwealth v. Burke, 373 Mass. 569 (1977).

Proper:  

· O.K. to dramatize an argument by hypotheticals, analogies and metaphors, Commonwealth v. Brownell, 145 Mass. 319, 323 (1887); or imaginary dialogue or situations (but don’t suggest the examples are true in fact), Commonwealth v. Clary, 388 Mass. 583, 590 (1983)  

· O.K. to argue general principles, e.g. Commonwealth v. McColl, 375 Mass. 316, 323 (1978) (O.K. to argue public has rights as well as the defendant)

· O.K. to refer to matters of common public knowledge based on ordinary human experience and to matters of which the court may take judicial notice, S.J.C. Rule 3:08.

· O.K. to appeal to common sense or experience, Commonwealth v. Campbell, 378 Mass. 680, 704 (1979)

· O.K. to comment on defendant’s courtroom demeanor such as squirming, smirking, laughing, or making faces, Commonwealth v. Pullum, 22 Mass. App. Ct. 485, 488 (1986)

· O.K. to comment on pre-arrest, pre-Miranda “adoptive admission by silence” -- not responding to a direct accusation, Jenkins v. Anderson, 447 U. S. 231 (1980)

· O.K. to argue, with basis in evidence, that defendant tailored his testimony to the Commonwealth’s evidence, Commonwealth v. Sherick, 23 Mass. App. Ct. 338, 347 (1987) 

· O.K. to characterize testimony as “lies,” “con-jobs,” “made-up testimony” or “concocted stories” where supported by directly contradictory evidence, Commonwealth v. Fitzgerald, 376 Mass. 402, 422 (1978), but avoid characterizing a witness’s testimony as perjury, MacDonald, 368 Mass. at 400-401

· O.K. to comment upon witness’s fear, unless done in bad faith or without foundation, Commonwealth v. Fitzgerald, 376 Mass. 402, 422 (1978) 

· O.K. to characterize counsel’s emphasis on minor matters as “smoke,” Commonwealth v. Gonzales, 22 Mass. App. Ct. 274, 282 (1986)

· O.K. to comment on experts credibility and fact she’s being paid, Commonwealth v. O’Brien, 377 Mass. 772 (1979), but don’t refer to them as “hired guns,” etc., without basis in evidence they are being paid extraordinarily high fees.  Id.    

· O.K. to respond to defendant’s argument that the prosecutor works with the police and has an interest in a conviction with assertion that you are interested only in justice (but would be improper if was just an expression of personal belief in the defendant’s guilt), Commonwealth v. Yelle, 19 Mass. App. Ct. 465 (1985)

Improper:
· don’t comment on the availability of appeal, Commonwealth v. Diagle, 379 Mass. 541, 549 (1980)

· don’t comment on the consequences of the verdict:  Counsel may not comment on the sentence the defendant might receive if convicted, Commonwealth v. Ferreira, 373 Mass. 116 (1977);  Defense counsel can’t argue that the defendant’s liberty depends on the jury’s verdict, Commonwealth v. Davis, 271 Mass. 99, 100-101 (1930)

· don’t attack the defendant’s character if it has not been put in issue, Id. (that defendant “shouldn’t be allowed on the streets”); Commonwealth v. Borodine, 371 Mass. 1, 10 (1977) (that defendant has shown no remorse)

· don’t comment on the defendant’s failure to testify:  Mass. Gen. Laws ch. 233, § 20, including referring to facts as uncontested where the defendant is the only one who could contradict the testimony, United States v. Skandier, 758 F.2d 43, 44 (1st Cir. 1985)

· don’t suggest that controlled, normal courtroom behavior (sitting quietly, reading, taking notes, or consulting with counsel) suggests consciousness of guilt, as it may be an improper reference to the defendant’s failure to testify, United States v. Young, 470 U.S. 13 (1985)  

· don’t comment on the defendant’s silence after Miranda rights, Doyle v. Ohio, 426 U.S. 610 (1976). 

· don’t provide a detailed argument as to the law of the case; the law must be taken from the judge’s charge; defense counsel has no right to offer a legal definition of reasonable doubt, Commonwealth v. Liebman, 379 Mass. 671, 678 (1980)

· don’t refer to what an absent witness would have testified to, Borodine v. Douzanis, 592 F.2d 1202, 1209-1210 (1st Cir. 1979)  

· don’t recount counsel’s personal experiences, Commonwealth v. Shelley, 374 Mass. 466, 471 (1978)

· don’t tell the jury to use its imagination, Commonwealth v. French, 357 Mass. 356, 403 (1970)

· don’t display props that have not been admitted in evidence, Commonwealth v. Hoppin, 387 Mass. 25, 30 (1982)

· don’t express a personal belief in the defendant’s guilt or innocence or the credibility of a witness, or assert personal knowledge of the facts in issue, S.J.C. Rules 3:07 and 3:08, DR 7-106 (c)(1), (3) and (4); avoid “and that’s the truth” or “and you will agree with me”; try to use “I suggest” or “I submit,” as preferential to “I think” 

7.12.2.   Style

You want your argument to be smooth -- to flow well and keep the jury’s attention.  If you are succeeding at this, defense counsel may try to interrupt you with objections.  Don’t let him get away with this.  If counsel has gone beyond one or two irritating interruptions, ask for a sidebar and provide the judge with the following support for stopping such a ruse:

Objections to closing arguments will normally be preserved by requesting curative instructions after the objectionable closing; it is not usually necessary for counsel to interrupt the argument.  
Commonwealth v. Cancel, 394 Mass. 567 (1985); Commonwealth v. Johnson, 374 Mass. 453 (1978).  

7.12.3.   Substance

Your job in closing is well defined: convince the jury the proper and just result is a verdict of guilty.  

(1). Tie the case together.
· repeat the story again, in keeping with your theme

· show how even the defense’s case (if there is one) supports your theme; make each and every defense argument an argument for the Commonwealth

e.g. they say the rape victim was a prostitute, and the trick “went bad”; you show how this defendant targeted this woman because she had a history of  prostitution, expecting she would get no support from the criminal justice system

e.g. they say “even” the alleged victim in the case doesn’t think the case should proceed against the defendant; you show how this further illustrates the power and control he has over her

e.g. they say look at the warm affection the defendant displayed to the victim, only hours after the alleged assault, look how she accepted him back into her home, this is not the picture of an abusive man, etc.; you say yes this is the illustration of a man who has beaten and abused his wife, and a woman who is in an abusive relationship -- and you show how the patterns of the defendant’s behaviors display a repetitive cycle:  tension building, followed by violence, followed by contrition and loving attention

· weave all corroborating evidence together: from the detailed nature of the victim’s account through all physical evidence, all witnesses, all excited utterances, first complaint, etc. (review section 3.8 to help you compose a list of the types of corroborating evidence the jury now has before it)

(2).  Attack any biases, prejudices or other improper attitudes towards the victim that have been included -- explicitly or implicitly --  in the defense’s line of questioning or in argument.

(3).  Review each element of each offense and show the jury how the burden of proof has been met.
· in doing so, incorporate key phrases from model jury instructions which you expect the judge will use in his charge; when the jury hears those phrases again during the charge, they will make connections to your closing

(4).  End with your “theme.”
7.13. JURY INSTRUCTIONS     

1.  Standard Model Jury Instructions
The judge must instruct the jury clearly and correctly as to the law applicable to the issues in the case. Commonwealth v. Corcione, 364 Mass. 611 (1974).  As long as the judge gives adequate and clear instructions on the applicable law, the judge has discretion as to the phraseology, method, and extent of the charge, including whether to instruct the jury generally or specifically, and whether to utilize his or her own words or the words of the party making the request.  Commonwealth v. Williams, 388 Mass. 846, 857 (1983). 

In composing the charge to the jury, judges most often turn to model jury instructions, or to their own files of charges they have used in the past. In addition to the book Model Jury Instructions for Use in the District Court, compiled by the District Court Committee on Juries of Six, and produced by MCLE, judges often consult “Criminal Jury Instructions,” compiled  by Theresa Finn, SJC Chief Law Clerk, 1994-1995, and Maria Pena, SJC Deputy Chief Law Clerk, 1994-1995, which was distributed to all Superior Court Judges in April of 1995.  Review the model instructions for the charges in your case (and as mentioned above, try to incorporate key phrases into your closing).  

Copies of the model instructions for rape, aggravated rape, and assault with intent to rape from “Criminal Jury Instructions” are included in the appendices, section 9.6.1
However, judges are not supposed to rely on “boilerplate” charges alone:  “A collection of accurate, impartial, and understandable pattern jury instructions should be available ... Counsel and the court should nonetheless remain responsible for ensuring that the jury is adequately instructed as dictated by the needs of the individual case, and to that end should modify and supplement the pattern instructions whenever necessary.”  ABA Standards for Criminal Justice, Trial by Jury, § 15-3.6(b) (2d ed. 1980).   

And while the judge’s discretion is wide, the judge may not refuse an instruction because he or she disbelieves the evidence on which the request is based, Commonwealth v. Robinson, 382 Mass. 189, 200 (1981); nor may a judge array the facts with a bias and so in effect “comment” on the evidence and convey a personal view of where the weight of the evidence lies.  Commonwealth v. Harris, 376 Mass. 201, 208 (1978).  A judge may refuse an instruction based on facts which the jury would not be warranted in finding on the evidence. See Commonwealth v. Lacasse, 1 Mass. App. Ct. 590, 599 (1973).

2.  Supplemental charges

· In certain circumstances you should press for instructions on issues favorable to your case, e.g.:

· no adverse inference from a witness (the victim) not testifying

· voluntary consumption of drugs or alcohol does not justify or excuse a criminal act.  Commonwealth v. Sama, 411 Mass. 293, 299 n.3 (1991) 

· In other circumstances you should insure that a specific instruction has been given in order to prevent a successful appeal on grounds of an improper or inadequate charge, e.g.:

· if the judge allows you to admit evidence of  the defendant’s prior bad acts and the hostile relationship between the defendant and the victim, proper limiting instructions should be given so the jury understands the limited purposes for which the evidence is being introduced (motive, state of mind, pattern of conduct, absence of innocent intent or accident, etc.)

· the corroborative, non-substantive nature of first complaint testimony 

· Other circumstances will require philosophical or tactical considerations on your part, e.g.:

· whether to ask for instructions on lesser included offense(s). Some ADAs seek to avoid a “smorgasbord” prosecution, and do not want the jury presented with numerous factual possibilities and various lesser included offenses.  They feel the jury is better focused, and the case is stronger, if the judge’s charge covers the crimes as they appear in the complaint/indictment.

One crime is a lesser included offense of another if it does not require proof of an additional fact that the other does not.  Commonwealth  v. Gliniewicz, 398 Mass. 744 (1986).  While an attempt is a lesser included offense of all substantive offenses, Commonwealth v. Gosselin, 365 Mass. 116, 120-121 (1974), the defendant may be convicted of attempt as a lesser included offense only if the complaint alleges some overt act constituting the attempt. 

3.   Submitting Proposed Jury Instructions
Your best chance of insuring that the judge chooses the instructions which you feel clearly articulate the legal standards and fit the facts of your case is to submit a proposed charge in its entirety.

· Prepare your proposed charge before the trial starts, as you may be too busy the night before closing arguments to turn you attention to such matters, and the judge will usually ask for any input counsel wishes to offer immediately after closing arguments.   

· Keep it as simple as possible: don’t be redundant or duplicitous.

· Choose clear, simple language that the jury can understand, and hopefully, retain. 

· Use language from the Model Instructions.   See infra section 9.6, Appendices to Trial Strategies
8. POST-CONVICTION

8.1.  THE RIGHT TO BE HEARD

1.  The Victim 

Pursuant to the Victim Bill of Rights, Mass. Gen. Laws ch. 258B, victims are entitled to confer with the prosecutor before a sentencing recommendation, to confer with the probation officer prior to the filing of the presentence report, to request that restitution be a part of the final disposition, and to be heard through oral and written victim impact statements.  In addition, victims have the right to be notified of the scheduling for sentencing, the right to be present at sentencing, the right to be informed of the final disposition of the case, the right to be informed of the defendant’s parole eligibility and status, the right to be informed when the defendant is released, moved or has escaped, and the right to be informed of any possibility to pursue a civil action for damages relating to the crime.  (For a complete summary of the Victim Bill of Rights, see Section 2.3, supra.)  These rights to participate and be heard, and to be notified, apply to all types of sentencing hearings:  admission to sufficient facts, change of plea, sentencing after a guilty verdict, and probation revocation. 

2.  The Defendant
Pursuant to Mass. R. Crim. P. 28(b), “[b]efore imposing sentence the court shall afford the defendant or his counsel an opportunity to speak on behalf of the defendant and to present any information in mitigation of punishment.  Apart from this rule, there is no constitutional or other right of allocution.”  Commonwealth v. Whitford, 16 Mass. App. Ct. 448, 454 n.4 (1983).  Rule 28(b) requires the judge only to afford either the defendant or defense counsel the opportunity to speak, and the judge need not permit the defendant to speak in his or her own behalf when counsel has already done so.  Commonwealth v. Rosadilla-Gonzalez, 20 Mass. App. Ct. 407, 415-16 (1985).  

3.  The Commonwealth 

The prosecutor should also be permitted to present argument on the relevance and accuracy of any evidence or information presented to the sentencing court, and should have the opportunity to address the court on the type of sanction and the level of severity of sanction appropriate to the sentence determination.  ABA Standards for Criminal Justice, Sentencing  § 18-5.17 (3d ed. 1994).

8.2.   PROBATION REVOCATION HEARINGS 

A defendant who is acquitted of a crime he allegedly committed while on probation may still be surrendered on the basis of that conduct, because while a criminal conviction requires proof “beyond a reasonable doubt,” a probation surrender uses the lesser “preponderance of the evidence” standard.  Commonwealth v. Holmgren, 421 Mass. 224 (1995) (probation revocation for OUI).   Obviously this is a powerful tool for repeat abusers, particularly where the acquittal comes about because the case was not strong enough without the victim’s testimony.

In January, 2000, the Administrative Office of the Trial Court issued rules entitled “District Court Rules for Probation Violation Hearings” which address the commencement, conduct and disposition of probation violation proceedings.  
With these rules, prosecutors have a good opportunity to hold abusers accountable without some of the difficulties often faced at trial.  (Often times the “cycle of violence” within a battering relationship has progressed to the honeymoon/manipulation stage by the time trial commences.  Because a probation violation hearing is conducted shortly after the new incident, a battering victim may be quite willing to testify for the Commonwealth.  Furthermore, the standard of proof is preponderance of the evidence, not beyond a reasonable doubt, and reliable hearsay is admitted.)

Three of the most significant elements of the rules are extremely pertinent to the prosecution of domestic violence cases and repeat sexual offenders:
(1) The Court is Required to Commence Proceedings.
Under the rules, in all instances where the probationer is charged with a criminal offense, probation violation proceedings have to be commenced.  Commencement is by service of a notice that describes the alleged violation and indicates the hearing date, with the notice to be served at arraignment.  Rules 3(b) and (c).

(2)  The Court is Precluded from “Tracking” the Violation Hearing along with the Criminal Prosecution.
Courts have often delayed a probation violation hearing until the new criminal prosecution underlying the probation violation charge has been completed.  The rules do not allow this:  “The reason for this rule is that, on the one hand, there is no basis in law or in terms of fairness to the probationer for such a continuance, and, on the other hand, proceeding without delay on the alleged violation is of great importance in terms of the primary goals of probation, which are rehabilitation of the probationer and protection of the public. Commonwealth v. LaFrance, 402 Mass. 789, 795 (1988) (citations omitted). The rule does provide for continuances where good cause is shown and the reason for the continuance is stated by the judge and set forth on the record.”  Commentary to Rule 5(e).  Additionally, Rule 7(a) provides, “The court shall decide the matter promptly and shall not continue the proceeding generally.”
(3) The District Attorney is Able to be an Active Participant.
Rule 5(f) supports the DA’s involvement in the hearings:  The presentation of the evidence against the probationer at a violation hearing would be the responsibility of the probation officer assigned by the Chief Probation Officer, but the District Attorney would be able to actively participate so long as he or she confers with the probation officer assigned prior to the hearing.  The District Attorney may also present and examine witnesses at the hearing and may examine witnesses presented by the probation officer, and may cross-examine witnesses presented by the defendant. The probationer may cross-examine witnesses presented by the District Attorney. The District Attorney shall be responsible for the attendance of every witness he or she wishes to present, and for the summoning of such witnesses.  After the presentation of evidence, the District Attorney may make a statement regarding the factual issue of whether one or more violations of probation has occurred.  If the court finds that one or more violation occurred, the District Attorney may be heard regarding the court’s disposition of the matter.  Id.

In 2004, the SJC held that when the District Attorney participates in probation revocation proceedings, it is a party to those proceedings and has standing to directly appeal an adverse ruling. See Commonwealth v. Negron, 441 Mass. 685 (2004). 
The rules also:

· Require the court to adjudicate the factual issue (that is, it must make a finding of whether or not the alleged violation occurred), Rule 7(a)-(c);

· Describe the court’s dispositional options, which are discretionary and very broad:  the court can continue the current probation conditions, change the conditions, add new conditions, or revoke probation, Rule 7(d);

· Prevent the court from “staying” the sentence upon revocation, unless:  (1) the sentence is pending appeal in accordance with Mass. R. Crim. P. 31, or (2) at the court's discretion, and upon the probationer's motion, to provide a brief period of time for the probationer to attend to personal matters prior to commencement of a sentence of incarceration, Rule 7(e);

· Delineate evidentiary requirements, particularly the use of hearsay, at probation violation hearings, Rule 6;

· Clarify that preliminary hearings are required only where the probationer is to be held in custody pending the final violation hearing, and that there is no bail issue on such probation custody -- if the court finds probable cause for the alleged probation violation, it is able to hold the probationer in custody and the defendant shall not be released on bail pending the final probation violation hearing.   See Commonwealth v. Puleio  433 Mass. 39 (2000) (also holding that the defendant has no right to a Superior Court bail review of the detention order).  Bail and any other terms of pretrial release regarding a newly charged crime are legally unrelated to the question of custody on the probation allegation, Rule 8.

Important Note:  Crawford v. Washington, 124 S. Ct. 1354 (2004) and 
Commonwealth v. Gonsalves, 445 Mass. 1 (2005) do not apply to probation 
revocation hearings.  See Commonwealth v. Wilcox, 446 Mass. 61 (2006).  In 
deciding that Crawford is inapplicable to probation 
revocation hearings, the SJC 
re-stated its holding in Commonwealth v. Durling, 407 Mass. 108 (1990);  “At a 
revocation hearing, a probationer need not be provided with the full panoply 
of constitutional protections applicable at a criminal trial.”   The right to 
confrontation applies solely to criminal prosecutions and “a subsequent 
probation surrender proceeding is not a stage of a criminal 
prosecution.”  Id.
8.3.   SENTENCING OPTIONS       

8.3.1.  Consider All Options   

· Fines

· Probation

· Probation with Conditions  (discussed below)

-- Certified Batterers Intervention Programs (discussed below)

-- Alcohol/Drug Treatment  
A judge has the authority to impose as a condition of probation that a defendant abstain from using alcohol – even if alcohol was not involved in the underlying criminal offense – it is enough that the underlying offense involved volatile and impulsive behavior. Commonwealth v. Williams, 60 Mass. App. Ct. 331 (2004).

-- Restitution 

e.g. medical bills, damaged property, counseling costs, lock replacement, lodging and/or transportation costs incurred in attempting to escape the violence

-- Stay Away/ No Contact Orders

-- Other Individualized/Inventive Conditions,  e.g., curfews

· Split Sentence to House of Corrections

· Straight Incarceration

-- House of Correction

-- State Prison

· Alternative Sentencing

      -- Halfway House

      -- Work Furlough Program

      -- House Arrest (“Home Confinement”)

      -- Electronic Monitoring

      -- Day Reporting Center

Or a combination of these options.

8.3.2.   Probation with Conditions in Domestic Violence Cases

When Superior Court Judge Peter Agnes sat in Chelsea District Court, he suggested a detailed protocol, with an increased role on the part of the court, when a defendant requested probation in a domestic violence case.  Judge Agnes had the defendant submit a written application detailing why he should receive probation.  The victim was then asked to submit a supplement to the victim impact statement, detailing her feelings about a probationary sentence for the defendant, and what specific conditions would best insure her safety.  Then the judge initiated a “10 Step Protocol” involving a clinical evaluation of the defendant.  If the judge found probation to be acceptable sentence, a 20-point probation contract was written, and the defendant had to sign this contract in open court, in the presence of his attorney, the ADA, the judge, and the probation officer.  

The purpose of the signing in open court and the involvement of all of the parties is to avoid ambiguity and insure that all parties are on notice of the specific probationary terms.  It also makes a probation surrender less difficult than it can be when a probation contract is hard to read and interpret because it has been quickly scribbled by the probation officer, by hand.

Keep in mind that only a judge, and not a probation officer, has the authority to impose conditions of probation.  Commonwealth v. Lally, 55 Mass. App. Ct. 601 (2002).  A judge also has the authority to impose as a condition of probation that a defendant abstain from using alcohol – even if alcohol was not involved in the underlying criminal offense – it is enough that the underlying offense involved volatile and impulsive behavior. Commonwealth v. Williams, 60 Mass. App. Ct. 331 (2004).
8.3.3. Batterers’ Intervention Programs


St. 1990, ch. 403 § 16 set up a commission to develop “guidelines and standards for the certification of batterers’ treatment programs by the Department of Public Health.”  The commission was chaired by District Court Department Justice Austin T. Philbin and completed its work of establishing standards in July, 1991. In 1995, after three years of experience with implementation of the guidelines, the Department revised the guidelines after extensive input from providers and interested members of the public and private sectors working on domestic violence issues.  For more information on the guidelines, or to obtain a copy, go to http://www.mass.gov/dph/fch/bi/guidelines.htm.
The Department of Public Health has used these guidelines to certify and monitor batterers’ treatment programs.  The standards are the minimum to which a program must adhere in order to receive court-referred clients.


According to the guidelines: 

· The methodology of the batterers intervention programs “shall primarily consist of group sessions whose purpose is to educate the perpetrator.  The goals of the education and treatment program shall be the cessation of coercive, dominating and violent behavior, and the safety of the victim and the children.”  Mass. Dept. of Public Health, Massachusetts Guidelines and Standards for the Certification of Batterers’ Treatment Programs, Section 4.0. 

· Groups are to provide ample opportunity for participation in discussions; 

The suggested maximum size is 15 participants; 

The program has the responsibility to evaluate whether any client should be required to engage in drug and alcohol, mental health, or other treatment services while the individual is a participant in the program; and  

The program has the responsibility to impose any reasonable conditions on participation that it deems appropriate. Id.  The program may even impose the condition that the defendant write a letter detailing his abusive behavior, which the SJC has held does not implicate the Fifth Amendment right against self-incrimination.  Commonwealth v. Delisle, 440 Mass. 137 (2003).
· The educational components of the curriculum are set forth: identification, confrontation and change of abusive and controlling behaviors to victims; identification and discussion of the effects of violence and abuse on victims; confrontation of excuses for abuse; identification and practice of cooperative and non-abusive forms of communication; identification of cultural and social influences that contribute to abusive behavior without allowing these issues to excuse or justify individual responsibility for abuse.  Id., Section 4.2.  

· Couples counseling is deemed “inappropriate initially and may be used only after the cessation of violence and coercion for at least nine months, and when the victim is not fearful of the perpetrator.” Id., Section 4.5 (emphasis added).  

· “Theories which in any way bring the victim into the circle of responsibility for the batterer’s behavior or diminish the batterer’s responsibility for the violence are inappropriate.”  Id., Section 4.6 (emphasis added).   

· Programs are required to have “clearly defined discharge criteria incorporated in the agreement signed by the perpetrator and the program at the intake process” -- including completion of the program, acceptance of responsibility for violent behavior, completion of any other allied, required program, and payment of any financial obligation for the treatment.  Id., Section 5.1.  

· If the perpetrator is terminated from the program prior to completion, the sentencing court shall be notified and the victim shall be notified.  Id., Section 5.4.  

· Detailed requirements and educational standards are set forth for the program’s staff .  Id., Sections 6.0 and 6.1.
· For the differences between Anger Management and Certified Batterer Intervention Programs, see appendix section 9.7.2.  

8.3.4.  Lifetime Parole Supervision for Sexual Offenders
Until the September 14, 2005 case of Commonwealth v. Pagan, 445 Mass. 161 (2005), sex offenders who committed qualifying sex offenses could be placed on Community Parole Supervision for Life (“lifetime parole”).  Following Pagan, only repeat sex offenders who are indicted as such may be placed on lifetime parole.  Id. at 170.

The sex offender must have committed or attempted to commit an enumerated sex offense, such as indecent assault and battery under 14 or rape, and have a prior conviction for a sex offense.  Mass. Gen. Laws ch. 265, § 45.  The most recent sex offense must have been committed on or after September 10, 1999, the effective date of the statute.  Commonwealth v. Talbot, 444 Mass. 586, 597 (2005).  The sex offender must be indicted as a repeat offender
 in order for lifetime parole to be imposed.  Pagan, 445 Mass. at 168-70.  Once the sex offender has been convicted as a repeat offender, the imposition of lifetime parole is mandatory.  Mass. Gen. Laws ch. 265, § 45.
A sex offender on lifetime parole is subject to the jurisdiction of the Parole Board like any other parolee for the duration of his natural life, unless his parole is terminated by the Parole Board.  The Parole Board sets conditions which shall include, but not be limited to, sex offender treatment, complying with sex offender registry requirements and a supervision fee.  If a lifetime parolee violates the terms and conditions of his parole before his original sentence expires, the Board may vote to revoke his parole and return him to prison like any other parolee.  If a lifetime parolee violates the terms and conditions of his parole after his original sentence has expired, the Board may vote to revoke his parole and return him to the House of Correction for 30 days for the first violation, 180 days for the second violation, and one year for the third and subsequent violations.  Mass. Gen. Laws ch. 127, § 133D.

Lifetime parole takes effect immediately upon either the expiration of the offender’s term of imprisonment, termination of probation supervision or discharge from civil commitment pursuant to Mass. Gen. Laws ch. 123A, § 9, whichever occurs first.  Mass. Gen. Laws ch.  265, § 45.

Prior to Pagan, sex offenders eligible for lifetime parole could be broken down into three groups, based on the current conviction and the individual’s prior record of sex offenses.  Mass. Gen. Laws ch. 265, § 45; ch. 275, § 18.  In addition to the repeat offenders discussed above (which is the only category left after Pagan), two additional groups of sex offenders were eligible for lifetime parole.

· The first group consisted of offenders who committed or attempted to commit indecent assault and battery under or over 14 or on a mentally retarded person.  Lifetime parole could only be imposed if the District Attorney filed a motion requesting lifetime parole after conviction but before sentencing, and the court held a hearing to determine whether lifetime parole should be imposed.  Commonwealth v. Renderos, 440 Mass. 422 (2003).  At that hearing, the standard of proof was clear and convincing evidence and the court was required to consider certain evidence.  The defendant had certain rights at that hearing as well.  Mass. Gen. Laws ch. 275, § 18.  The Pagan court found the statute unconstitutionally vague as applied to this first group of offenders.  445 Mass. at 166, 171-73.

· The second group consisted of offenders who had committed or attempted to commit more serious sex offenses such as rape, rape of child and assault with intent to rape.  Mass. Gen. Laws ch. 265, § 45; ch. 275, § 18.  Lifetime parole was mandatory unless the offender filed a motion requesting a hearing based on mitigating circumstances and the judge determined that no reasons existed for the imposition of lifetime parole, or unless the prosecutor filed a motion requesting that lifetime parole not be imposed.
8.4. FORMULATING YOUR SENTENCING RECOMMENDATION

8.4.1. Special Challenges in Sentencing Crimes of Domestic Violence and Sexual Assault   

As with all cases, your recommendation for sentencing in domestic violence or sexual assault cases should be based on the facts of the case and should comport with sentences for other similar crimes.  However, additional issues may arise:

1.  The safety needs and desires of the victim and her family may warrant considerations of alternatives to incarceration.

2.  The sentencing range for a domestic assault and battery may not reflect the lethality of the defendant’s crimes.  You may have to work extra hard to get the court to consider the lethal, abusive nature of the crime and to subsequently impose a sentence which will adequately address the issue of public protection.

3.  You may not agree with the victim’s views on sentencing, and in keeping with your duty to best protect the victim and the Commonwealth from the perpetrator, you may have to recommend a sentence which is at odds with the victim’s views.

When sentencing a defendant in a domestic violence case, the primary consideration must be the immediate and long-term safety of the victim.  It is important to listen to the victim regarding her concerns about any recommended sentence and to ask the victim specific questions to elicit what types of conditions may best protect her.  Probation sentences should contain special conditions responsive to the victim’s concerns, such as electronic monitoring of the defendant or a victim alert monitor.  A probationary sentence with specific conditions and controls may keep a victim safer than a short-term jail sentence without follow-up supervision.

When jail is an appropriate sentence, try to insure that the defendant is incarcerated for a sufficient period of time to allow the victim the opportunity to take precautions for her safety upon the defendant’s release.  Alternatively, recommend a split sentence to the house of correction, which will provide for a longer period of supervision.  And whenever a defendant is incarcerated, make sure either you or an advocate has certified the victim to receive advance notification of the defendant’s release (CORI certification).

8.4.2. Standards for the Sentencing Judge

Sentencing judges should be guided by the goals of punishment, deterrence, rehabilitation, and public protection and have discretion to consider a broad range of information in imposing sentence.  Letters v. Commonwealth, 346 Mass. 403, 405 (1963); Commonwealth v. Celeste, 358 Mass. 307 (1970).   

A judge is required to explain why a defendant was not incarcerated for a violation of any provision of ch. 265, “the penalty for which includes imprisonment.” “[A] judge sitting in superior court or in a jury of six session who does not impose such sentence of imprisonment shall include in the record of the case specific reasons for not imposing a sentence of imprisonment.”  Mass. Gen. Laws ch. 265, § 41.

8.4.3. Factors for the Prosecutor to Consider  

· Defendant’s Prior Record

· Defendant’s Past Abuse

· Defendant’s Admissions, Cooperation, Remorse
· Injuries to the Victim

· Lethality/Danger Assessment

· Nature of the Offenses
· Victim’s Views 
· Victim’s Safety

· General Information About the Defendant

gathered from as many sources as possible:  neighbors, past and present probation officers, police, co-workers, etc.

8.4.4. Sentencing Memoranda


In writing an effective sentencing memorandum:

(1) reveal the heinous nature of the crimes, despite their being  

      “just” assaults, or “just” A&B DWs; 

(2) illustrate the interconnected nature of all of the defendant’s 

      abusive behaviors; and 

(3) describe and “bring to life” the victim’s fears and the impact 

      of the defendant’s crimes.

An example of a sentencing memorandum which incorporates these aspects is included in the Appendices, Section 9.6.  

8.5.  POST-TRIAL COMMUNICATIONS 

The Mass. Rules of Prof. Conduct, Rule 3.5(d), adopted in January 1998, governs prosecutors’ communications with jurors after the trial is over.  Lawyers are not to initiate contact with jurors, directly or indirectly.  If jurors contact you, you may respond; but you must refrain from asking any questions intended to harass or embarrass the juror.  In no circumstances are you allowed to make inquiry regarding the deliberation process. 

8.6. CIVIL COMMITMENT OF A SEXUALLY DANGEROUS PERSON

Massachusetts has a civil commitment law for sexually dangerous persons.  

Pursuant to Mass. Gen. Laws ch. 123A, the District Attorney may file a civil commitment petition for the civil commitment of “sexually dangerous persons” who are likely to commit a sexual offense again if not confined to a secure facility.


The procedure for committing a potential sexually dangerous person is as follows:

1) The District Attorney determines a person is a potential SDP and files a commitment petition.
2) An ex parte hearing is held.  The standard is the same as that for probable cause to arrest.  

3) If the Court finds sufficient facts, a probable cause hearing is ordered.

(If the offender is scheduled for release before the probable cause hearing date, the Court may commit the person to the Massachusetts Treatment Center for a short period of time, after being shown sufficient facts to support a probable cause to arrest standard, in addition to hearing expert evidence.)
4) The probable cause hearing is held.  The standard is the same as that for a directed verdict.  

5)  If probable cause is found the offender is committed to the Massachusetts Treatment Center for a 60-day evaluation.
6) Evaluations of the offender are reported back to the Court within 45 days of the commitment.

7) Within 14 days of the report, the District Attorney’s and/or the Attorney General’s office decides whether to withdraw the commitment petition or file the petition for trial.  

8) If a petition for trial is filed, and if good cause for an extension is not found, the trial will be held within 60 days after the trial petition is filed.  (The offender remains committed to the Massachusetts Treatment Center during this time.)

9) If a unanimous jury finds the offender to be a sexually dangerous person beyond a reasonable doubt, the offender is committed to the Massachusetts Treatment Center for one day to life.

10) An offender who is committed to the Massachusetts Treatment Center as a sexually dangerous person is given a Section Nine hearing every year to determine whether he continues to be a sexually dangerous person.

The focus at a sexually dangerous person hearing is the state of mind of the defendant; it is not a retrial of the defendant and his crime.  The District Attorney relies on expert witnesses, such as forensic psychologists, to prove that the defendant is a SDP.   

The victim of a sexual offender will be notified by the Victim Service Unit of the Massachusetts Department of Correction:

· If an offender is released to the community from a criminal commitment and the District Attorney has taken no action to declare him a SDP (notification is only automatic if the victim is registered with the Victim Service Unit, 1-866-6VICTIM);
·  If the offender is transferred to the Massachusetts Treatment Center while awaiting a further petition; and/or
· If a Section Nine hearing is scheduled for a committed SDP (scheduled annually).  

The victim’s role in the SDP process is minimal.  The victim will be invited to sit with the District Attorney and will have the process explained to her.  She may also state her opinion on whether the offender is a SDP.  But in most instances, the victim will not be called to testify at the hearing or trial.   

In addition to notifying and accompanying the victim, the Victim Service Unit will monitor any harassment that the inmate may perpetuate on the victim through letters or calls.  The Victim Service Unit also maintains the victim’s current contact information.

For further comprehensive information on this topic, please see MDAA’s “SDP Resource Index.”

8.7.  THE SEX OFFENDER REGISTRY BOARD AND PROSECUTING “FAILURE TO REGISTER” CASES
The Classification System:
The Sex Offender Registration and Community Notification Law, Mass. Gen. Laws ch. 6, §§ 78C-178Q, is administered by the Sex Offender Registry Board (“Board”).  The purpose of the law is to assist law enforcement officials in tracking sex offenders living and/or working in Massachusetts and to notify the public of the presence of dangerous sex offenders in the community.  The Board is responsible for sex offender registration, classification and community notification.

The law requires registration for adult and juvenile persons convicted or adjudicated of a sex offense who live. work or attend an institution of higher learning in Massachusetts.  If such persons were released from incarceration, probation, parole, department of youth services custody or civil commitment on or after August 1, 1981, they must register as a sex offender.
The following offenses are “sex offenses” for the purposes of Mass. Gen. Laws ch. 6, §§ 178C-178Q and trigger a registration obligation: 

Indecent assault & battery on a child under 14 (Mass. Gen. Laws ch. 265, § 13B);
Indecent assault & battery on a mentally retarded person (Mass. Gen. Laws ch. 265, § 13F);
Indecent assault & battery on a person  age 14 or over (Mass. Gen. Laws ch. 265, § 13H);
Rape (Mass. Gen. Laws ch. 265, § 22);

Rape of a child <16 with force (Mass. Gen. Laws ch. 265, § 22A);
Rape and abuse of a child (Mass. Gen. Laws ch. 265, § 23);
Assault with intent to rape (Mass. Gen. Laws ch. 265, § 24);
Assault of a child with intent to rape (Mass. Gen. Laws ch. 265, § 24B);
Kidnapping of a child (Mass. Gen. Laws ch. 265, § 26);
Enticing a child under the age of 16 for the purposes of committing a crime (Mass. Gen. Laws ch. 265, § 26C);

Enticing away a person for prostitution or sexual intercourse (Mass. Gen. Laws ch. 272, § 2);

Drugging persons for sexual intercourse (Mass. Gen. Laws ch. 272, § 3);

Inducing a minor into prostitution (Mass. Gen. Laws ch. 272, § 4A);

Living off or sharing earnings of a minor prostitute(Mass. Gen. Laws ch. 272, § 4B);

Incestuous marriage or intercourse (Mass. Gen. Laws ch. 272, § 17);

Disseminating to a minor material harmful to a minor (Mass. Gen. Laws ch. 272, § 28);
Posing or exhibiting a child in a state of nudity (Mass. Gen. Laws ch. 272, §
29A);

Dissemination of visual material of a child in a state of nudity or sexual conduct (Mass. Gen. Laws ch. 272, § 29B);

Possession of child pornography (Mass. Gen. Laws ch. 272, § 29C);

Unnatural and lascivious acts with a child under 16 (Mass. Gen. Laws ch. 272, § 35A);
Aggravated Rape (Mass. Gen. Laws ch. 277, § 39);

2nd/Subseq. Open and Gross lewdness and lasciviouss behavior (Mass. Gen. Laws ch. 272, § 16);
Attempts to commit a violation of any of these sections pursuant to Mass. Gen. Laws ch. 274, § 6.
Violation of a similar statute in another state will also trigger the registration requirement.
The offenders are classified by levels.  

Level One Offenders 

· pose a low risk of recidivism and degree of dangerousness

· the classification information is for law enforcement only; the public does not have access to these offenders’ information 
Level Two Offenders

· pose a moderate level of danger

· the public may request sex offender information from police or the Board about Level Two Offenders
Level Three Offenders
· pose a high risk and danger

· there is active community notification, including posting on the SORB’s internet website (http://www.mass.gov/sorb)
The classification review is conducted by the Board.  Victims (and parent/guardians of child victims) may submit written victim impact statements to influence the Board’s decision. 

Members of the public may obtain information from the sex offender registry:

· The person asking for the information must be at least 18 years old.

· The person asking for the information must be seeking it for his or her own protection, the protection of a child under 18 years of age, or for the protection of another person for whom the requesting person has responsibility, care or custody.

A person may request registry information from the police by:

· Identifying a specific individual by name or personal identifying information;
· Inquiring whether any sex offenders live or work on a specific street address within that city or town;
· Inquiring whether any sex offenders live, works or attends an institution of higher learning within the same city or town of a specific address, including but not limited to, the address of a residence, school, day-care center, playground or other identified address; or

· Inquiring in another city or town whether any sex offenders live or work within that city or town.

Upon such an inquiry, the police will give the following information:

· The name of the sex offender;
· The offender’s home and work addresses;
· The name and address of the institution of higher learning where the sex offender works or is enrolled as a student (if applicable);
· The offense(s) for which the offender was convicted or adjudicated and the date(s) of the conviction(s) or adjudications(s);
· The offenders age, sex, race, height, weight, eye and hair color; and

· A photograph of the sex offender, if available.

Information is also available from the Board by mail, when the person requesting the information identifies an individual by name, date of birth or sufficient identifying characteristics.  The Board will provide a report that includes whether the person identified is a sex offender with an obligation to register the offenses, and the date(s) of the conviction(s) or adjudication(s).  Forms for requesting information from the Board are available on the Board’s Internet website at http://www.mass.gov/EOPS/docs/sorb/request_tosorb.pdf.
There is also a national registry website, located at www.nsopr.gov, which is coordinated by the Department of Justice as a cooperative effort between the state agencies hosting public sexual offender registries and the federal government to provide a search tool, allowing users to obtain information about sex offenders through a number of search options.  

The law does not prohibit the secondary dissemination of registry information.

It is a criminal offense to use registry information to commit or threaten to commit a crime or to illegally discriminate or harass an offender.

Prosecuting “Failure to Register” Cases

Once the classification process is completed, numerous efforts are made to notify the convicted sex offender of his obligations under the Sex Offender Registry Law, G.L. c. 6, sections 178C-178Q.  All unregistered sex offenders  are considered in “violation” on the Criminal Justice Information System (“CJIS”); and police officers may now arrest them for failing to comply with the statute.  Mass. Gen. Laws ch. 6, §§ 178H, 178P.  

When prosecuting Level Two and Level Three offenders, prosecutors should seek registration documentation from the police department that is responsible for registering the offender.  In the case of unclassified or Level One offenders, prosecutors should seek evidence of registration evidence (or lack thereof) from the SORB by submitting the request in writing to:


Keeper of the Records


Registration Unit


Sex Offender Registry Board


P.O. Box 4547


Salem, Massachusetts 01970


Fax: 978.740.6464

For further information on how to prosecute these cases, see appendix section 9.7.3. 
9. APPENDICES  

9.1.  APPENDICES TO SECTION ONE, “BACKGROUND INFORMATION”



9.1.1. Massachusetts Policy for Law Enforcement Response to Domestic Violence (Law Enforcement Guidelines)
9.1.2. Massachusetts Policy for Law Enforcement Response to Sexual Assault 

9.1.3. Complaint for Protection from Abuse
9.1.4. Abuse Prevention Order
9.1.5. Abuse Prevention Form (After Hours)
9.1.6. Defendant Information Form
9.1.7. Confidential Information Form
9.1.8. MOVA's Stalking Incident Log
9.1.9. An Act Relative to Harassment Prevention Orders

9.1.10. Amendments to c. 258E 2010
9.1.11. All Court Forms for c. 258E
9.1.12. District Court c.258E Memo
9.1.13. Info Sheet at Court for 258E
9.1.14. Intake Sheet 258E Juvenile
9.2.  APPENDICES TO SECTION TWO, “VICTIM ADVOCACY”

9.2.1. Risk Benefit Analysis for Children Testifying in Domestic Violence Cases
9.2.2. MOVA's Safety Plan Information
9.3. APPENDICES TO SECTION THREE, “ ASSESSMENT & INVESTIGATION”

9.3.1. Sample Grand Jury Subpoena
9.3.2. Sample Preservation Letter
9.3.3. Sample Application and 2703D Order
9.3.4. Sample Search Warrant Application and Affidavit
9.3.5. Sample Appendix For Search Items in Support of Search Warrant Application
9.3.6. Sample Exhibit 1 in Support of Search Warrant Application
9.3.7. Sample Exhibit 2 in Support of Search Warrant Application
9.3.8. Sample Pen Register and Trap and Trace Application and Order
9.3.9. Sample Language for Search Warrants and Accompanying Affidavits
9.3.10. E Mail Tutorial How to Capture IP Addresses
9.3.11. Sexual Assault Evidence Collection Kit Instructions
9.3.12. Sexual Assault Evidence Collection Kit Forms 1-6
9.3.13. Provider Sexual Crime Report Form (PSCR)
9.4. APPENDICES TO SECTION FOUR, “ INITIATING THE PROSECUTION”

9.4.1. Order of Pretrial Detention Court FormCourt Form:  Order of Pretrial Detention
9.4.2. Order of Conditional Release Court Form
9.5. APPENDICES TO SECTION FIVE, “ DISCOVERY”

9.5.1. SJC Revised Model Forms, Notices, Summonses
9.6. APPENDICES TO SECTION SEVEN, “TRIAL STRATEGIES”

9.6.1. Model Jury Instructions for Rape, Aggravated Rape and Assault with Intent to Rape
9.6.2. Suggestions for Witnesses
9.6.3. Sample Cross for Recanting, Minimizing or Reluctant Victim
9.7. APPENDICES TO SECTION EIGHT, “POST-CONVICTION”

9.7.1. Sample Sentencing Memorandum
9.7.2. Differences Between Anger Management and Certified Batterer Intervention Programs
9.7.3. Prosecutors' Guide to Massachusetts Sex Offender Registry Law   
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Pattern of conduct or series of acts  


(involving at least three incidents directed at the victim) 





Substantial emotional distress 


(the acts were of a kind to cause a reasonable person emotional distress –  an objective analysis)





Actual alarm or annoyance


(the victim was actually alarmed or annoyed – a subjective analysis) 





Willful and malicious


(the defendant acted out of cruelty, hostility, revenge or other wrongful motive)  





Threat made with intent to place victim in imminent fear of death or bodily injury


(the contexts and circumstances can create the threatening environment, can justify the victim’s apprehension )





Identity 








Examples of Subscriber Information:


Name, address.


Local and long distance telephone connection records, or records of session times and durations.


The length and type of service provided. 


Telephone number


The registering “IP” (Internet Protocol) address. (There is some disagreement here; some agencies and providers say the IP is not subscriber information.  The Mass. Attorney General’s Office considers the IP to be subscriber information.)


Means and source of payment (such as the subscriber’s credit card number.  





         Subscriber information can be obtained by:


Search warrant


Federal Court 2703 (d) Order 


Grand jury subpoena





 





Common examples include: 


transactional records, such as account logs that record account usage (activity logs will show the IP records and the telephone numbers used) 


credit card and other credit information


cell-site data for cellular telephone calls; 


e-mail addresses of other individuals with whom the account holder has corresponded. 








Information in this category may be obtained by:


Search warrant (pursuant to probable cause) or





By a Federal 2703 (d) Court Order (when there are reasonable grounds to believe the information is material and relevant)





Common examples of “content” communications: 





Stored e-mails


Word processing files stored in employee network accounts


Subject headers of e-mails














OBTAINING INFO FROM INTERNET SERVICE PROVIDERS:


Search Warrant gets everything: content, transaction, and basic information. (But not real time communications, which require a wiretap.)  


“Articulable Facts” 2703(d) order from Federal Court gets transactional and basic information.


Grand Jury or trial subpoena gets only basic information.    





OBTAINING VOICE MAIL MESSAGES:


Wiretap required if stored on telephone company’s computer and not yet heard by the intended recipient.


Search Warrant, subpoena or court order if stored on the telephone company’s computer and saved by the recipient after hearing it.





OBTAINING RECORDS FROM CABLE COMPANIES:


Requires a Superior Court order based on clear and convincing evidence that the subject is engaged in criminal activity and the information sought is material.  





The prosecutor may directly indict as a youthful offender:


any offense punishable for adults by imprisonment in the state prison (felonies) 


allegedly committed by a juvenile over fourteen but not yet seventeen 


who has 





a) previously been committed to DYS  or





b) committed an offense which involves the infliction or threat of serious bodily harm in violation of law or





c)  been charged with a mandatory sentence firearm offense  (c.269 s.10 (c) or (d) or c. 269 s.10E)











A SEXUALLY DANGEROUS PEROSN (SDP):





Has been convicted of a sexual offense as a juvenile or an adult OR has been charged with a sexual offense and determined to be incompetent to stand trial; AND suffers from a mental abnormality or personality disorder which makes them likely to engage in sexual offenses if not confined to a secure facility;


OR


Has been previously adjudicated SDP and whose misconduct in sexual matters indicates a general lack of power to control his sexual impulses, and as a result is likely to attack or otherwise inflict injury on victims;


May be flagged as a possible SDP six months prior to his release from a secure facility. 











� As of January, 2006, the national statistics cited above are still currently  the most recent data available.


� After Crawford, the SJC defined testimonial evidence by setting forth a “testimonial per se” and “testimonial in fact” test on August 29, 2005 in Commonwealth v. Gonsalves, 445 Mass. 1 (2005). In Gonsalves, the Court held that statements produced from police interrogation were testimonial and therefore inadmissible unless the purpose of the questioning was to secure a volatile scene or to determine the need for medical care.  See Gonsalves, 445 Mass. at 10-13.  Even if the statements qualified under an exception, the determination had to be made whether the statements were “testimonial in fact” (the “proper inquiry” is “whether a reasonable person in the declarant’s position would anticipate the statement’s being used against the accused in investigating and prosecuting a crime.  Id. at 12-13.  On June 19, 2006 the U.S. Supreme Court issued its decision in Davis v. Washington and Hammon v. Indiana, 547 U.S. ____, 126 S.Ct. 2266 (2006), which supersedes the Gonsalves definition of “testimonial.”     


� Likewise, in Commonwealth v. Galicia, 447 Mass. 737 (2006) the SJC held that statements made by the victim to the second police officer at the scene were inadmissible because it was clear the emergency had already passed.  Id.  


� After Crawford, the SJC defined testimonial evidence by setting forth a “testimonial per se” and “testimonial in fact” test in Commonwealth v. Gonsalves, 445 Mass. 1 (2005). However, both Crawford and Gonsalves left open the question regarding the admissibility of 911 calls.  Id. at 9, n.4.  In 2005, the United States Court of Appeals for the First Circuit held that 911 calls were not testimonial because a reasonable person in the declarant’s position would not have the capacity to know her statements would be used in a prosecution or investigation of a crime.  United States v. Brito, 427 F.3d 53, 62-63 (2005).  Following Brito, the U.S. Supreme Court issued its decision in Davis v. Washington and Hammon v. Indiana on June 19, 2006 which says nothing in conflict with Brito.  


� Although it is an open question whether the Pagan opinion requires it, some District Attorneys Offices have taken the extra precautionary step of presenting a “community parole supervision for life” indictment to the grand jury, in addition to the indictment for the most recent sex offense as a repeat offender.
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