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DECISION OF THE HEARING COMMISSIONER
I. PROCEDURAL HISTORY
On August 7, 2007, Complainant, Juan Martinez, filed a complaint with this Commission
charging Respondents City of Springfield("City"), Kathleen Lingenberg("Lingenberg"), the
Springfield Finance Control Board and three other individuals, with discrimination on the basis of
race (Hispanic of Puerto Rican descent) and retaliation in violation of M.G.L. c. 151B §4(1) and
(4). The Investigating Commissioner issued a split disposition on September 30, 2009,finding
probable cause on the claims of race and retaliation against the City of Springfield and Kathleen
Lingenberg, and finding lack of probable cause as to the City of Springfield Finance Control Board,
and three others. Attempts to conciliate the matter failed, and on April 14,2010 the case was
certified for public hearing. A public hearing was held before me on February 16 and 17, 2011, on
June 16 and June 17,2011, and on September 22, 2011 in the Commission's Springfield office.

Complainant's Motion in Limine was granted on February 16, 2011, excluding any reference to
disciplinary actions taken against the Complainant after the denial of promotions that are the subject
of Complainant's charge. The parties submitted post-hearing briefs. After careful consideration of
the entire record and the post-hearing submissions ofthe parties, I make the following findings of
fact, conclusions oflaw, and order.

IL FINDINGS OF FACT
1. Complainant, Juan Martinez, is a Hispanic individual of Puerto Rican/Hispanic descent. I
observed him also to be a person of color. At all relevant times since April 11, 2004,
Complainant was employed by the City in the Department of Code Enforcement-Housing
Division as a Code Enforcement Inspector. The job of Code Enforcement Inspector is to
enforce the state sanitary code. Complainant has math and computer college credits and is
bilingual in Spanish and English.(Tr. III, pp. 4,5)
2. Kathleen Lingenberg was originally hired by the City in 1996 as the Director of Housing.
Lingenberg began supervising the City's Code Enforcement Division in late 2005. The Code
Enforcement Division had as its primary responsibility enforcement ofthe state sanitary
code in the City. Lingenberg supervised Complainant and several other inspectors. (Tr. II,
pp. 4, 7, 18)
3. From 2005-2007, the City was operating under the leadership of the Financial Control
Board. The Board sought to implement a system to determine the number of inspections for
code enforcement violations occurring at a particular property. Accordingly, the Code
Enforcement Division instituted a system to track the number of inspections occurring at a
particular property by giving inspectors PDAs(hand held computers)for use in the field to
produce reports. (Tr. II, pp. 17-22)
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Q, and R)
ewed the Complainant

32. Steven Desilets, the City's Code Enforcement Commissioner, intervi

y of the
for the Zoning Officer position. He stated that Complainant spent the majorit
interview complaining about what was going on in the department with

Lingenberg and
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33. Desilets stated that he hired LaRose due to his educational and sales background. He stated
Zoning Inspectors deal with businesses and require greater interpersonal skills and their
work differs from housing inspectors.(Tr. I, pp. 104-108)
34. LaRose's cover letter indicated that "my engineering background, experience in construction
projects, as well as my current job of selling industrial equipment are good supplements to
the type of experience you are looking for."(Ex. A1)
35. Desilets testified that Complainant had applied for the job as Zoning Officer prior to March
of 2007, and had been offered the position but refused it because of where he would have to
sit. In Desilets's September 25, 2007 affidavit, he stated that he had offered Complainant a
position as the Zoning Inspector in the Building Department but Complainant refused the
position. Desilets stated that Complainant had been offered the Zoning Officer position in
part because he was bilingual.(Tr: I, pp. 177-183, Exhibit S)I credit his testimony.
36. Desilets stated that he consulted with Lingenberg about Complainant prior to making his
selection and he learned that Complainant was having issues with time and performance. He
also stated that he considered it a negative that Complainant refused to interpret Spanish
without getting paid for it. (Tr. I, pp. 184,185)
37. Lingenberg stated that Desilets contacted her about Complainant and she informed him that
there had not been any significant improvement in Complainant's performance. (Tr. II, p.
71)
38. Desilets stated that a Zoning Inspector/Zoning Officer has different duties and jobs from a
Housing Code Enforcement Inspector. He testified that although there are similar processes
between the two, the position of Zoning Officer is a more detail oriented position than Code
Enforcement Inspector. Desilets testified that the state sanitary code enforced by the Code
Enforcement Inspectors is very visual: an inspector can go out in the field and look to make
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the City's Code Enforcement Commissioner who inter
Officer position, stated that Complainant spent the

majority ofthe interview complaining about his

Division and spoke for almost the whole
supervisor and other issues in the Code Enforcement
questions. Desilets stated that he hired
interview, preventing Desilets from being able to ask
ground. He stated Zoning Inspectors deal with

LaRose because of his educational and sales back
businesses and require good interpersonal skills

and that the job differs from that of housing

he had an engineering background, had experience
inspectors. LaRose's cover letter indicated that
selling industrial equipment, which he believed
in construction projects, and that his currentjob was
supplemented the experience required for the job.
Desilets also testified credibly that the positions of

Sanitary Code Inspector and Zoning

red knowledge ofthe Zoning Code, skill in

Officer were quite different and that the latter requi

ty to interpret regulations for special permits, and

dealing with businesses coming into the City, abili

ng ordinances, and to provide direction to a

to interpret the state zoning ordinances and city zoni

variances. He maintained that enforcing the

business owners needing special permits or zoning

l inspection and a more or less

state sanitary code is less complicated and relies on visua
straightforward determination of whether or not the

code is being violated. He maintained that the

e and the ability to navigate more complex

job of Zoning Inspector requires greater knowledg

had
issues. Moreover, Desilets stated that the Complainant
prior to March 2007 but had turned it down for reasons

once been offered the Zoning Officer

related to where his office space would be

ant was
located. Although Desilets' testimony that Complain
Officer is evidence that Complainant was minimally
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previously offered a job as a Zoning

qualified for the position, I credit further

had less
s unsatisfactory interview, the fact that he
ant'
lain
Comp
that
lets
Desi
m
fro
y
imon
test
n the job for
the fact that he had previously turned dow
experience than the candidate chosen and
position.
sion not to hire him for the Zoning Officer
spurious reasons all contributed to the deci
she
nt Officer position, Lingenberg stated that
With regard to the Senior Code Enforceme
ing for were
experience because the qualities she was look
was less concerned about the applicants'
respect from
ership skills, good problem solving skills,
more personal qualities such as good lead
public and
rs, the ability to interact positively with the
and accessibility to colleagues and co-worke
er was more
icult situations. Lingenberg testified Cott
the ability to de-escalate and resolve diff
viewed as
well respected by his co- workers and was
qualified for the position because he was
also
divergent opinions among inspectors. She
e
tiat
nego
to
able
and
le
ssib
acce
was
someone who
ained
the changes within the department and rem
testified that Cotter was very responsive to
te
I find Respondents have articulated legituna
ges.
chan
t
icul
diff
e
som
of
face
the
in
positive
reasons for Complainant's non-selection

for the two positions.
davits
nation, Complainant points to the two affi

As evidence of pretext for racial discrimi

his having a
erning La Rose's qualifications based on

conc
signed by Desilets, and the discrepancies

ts

e affidavi
neering. I do not find the discrepancy in thes

degree in education versus a degree in engi
to be probative of race discrimination or

retaliation.

Complainant also points out that he was

subjected to disparate discipline after the

n the
rg referenced as being on December 6th, whe
altercation with DeMusis, which Lingenbe
28th. I do not find the error probative of any
incident actually occurred on November
discriminatory intent.
plainant a memo regarding his cell phone

On December 8, 2006,'Lingenberg sent Com

one else who was questioned about their

not aware of any
usage. Complainant asserted that he was

enberg
ence of disparate treatment. However, Ling

cell phone usage and that this is also evid

16

ate cell

h was learning about Complainant's repeated priv

asserted a valid reason for her inquiry, whic

. Complainant did not demonstrate that this was

phone conversations with a female employee
the real reason for Lingenberg's admonition

not

to him.
o on Complainant's desk concerning his

On December 12, 2006, Lingenberg left a mem

, wrote a memo to Complainant indicating that

misuse of sick time and, on Januaxy 12, 2007

he had

uary 16, and March 21, 2007, Lingenberg wrote
not properly requested vacation time. On Febr
ant
zation of the "PDA" system. Although Complain
memos to Complainant regarding his utili
e treatment, he did not produce evidence that

contends that these were examples of disparat
Respondent's actions were not legitimately

undertaken, or that the reasons were a pretext

for race

discrimination.
ary 5, 2007 memo to Lingenberg recounting

Complainant also contends that Dietz's Janu

dent with DeMusis, as well as a March 8, 2007

inci
Complainant's complaint to Dietz about the
memo Dietz wrote to Lingenberg recounting

an alleged "altercation" between himself,

Complainant, and an another employee, were

uce
racially motivated. Complainant did not prod

Dietz's documenting of issues involving
evidence to support this claim. I conclude that
al
related communications generated in the norm
Complainant to Lingenberg were valid work
racial animus towards Complainant.

course of business and were not motivated by

RETALIATION
n against persons who have opposed practices

Chapter 151B, sec. 4(4) prohibits retaliatio
forbidden under Chapter 151B or who have

is a
filed a complaint of discrimination. Retaliation
ed, at least in part, by a distinct intent to punish

separate claim from discrimination, "motivat

rid a workplace of someone who complains of

or to

unlawful practices." Kelley v Plymouth County
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and Trust

, quoting Ruffino v. State Street Bank

, 215 (2000)
Sheriffs Department, 22 MDLR 208
s. 1995).

Co., 908 F. Supp. 1019, 1040(D. Mas

he:(1)

ion, Complainant must demonstrate that

To prove a prima facie case for retaliat

d in protected activity;

pondent was aware that he had engage

engaged in a protected activity;(2)Res

nt to an adverse employment action;

(3) Respondent subjected Complaina

and(4) a causal
t action. See Mole v.

d activity and the adverse employmen

connection existed between the protecte
University of Massachusetts, 58 Mass.

th County Sheriffs

App. Ct. 29, 41 (2003); Kelle~v. Plymou
.

Department, 22 MDLR 208,215 (2000)

vidual engages in protected activity if he

Under M.G.L. c. 151B, s. 4(4), an indi

this chapter
opposed any practices forbidden under

"has

or ... has filed a complaint, testified or

factor, "...
s.5]." While proximity in time is a
in any proceeding under [G.L.c.151B,

assisted

the mere fact

k v.
nt to make out a causal link." MacCormac

sufficie
that one event followed another is not

, citing Prader v. Leading Edge Prods.,

1 (1996)
Boston Edison Co., 423 Mass. 652 n.l

Inc., 39 Mass.

rimination claim and thereafter

Respondent knew of a disc
App. Ct. 616, 617(1996). The fact that

ation, but it may

plainant does not, by itself, establish caus

Com
took some adverse action against the
be a significant factor in establishing

rwise, then a
a causal relationship. "Were the rule othe

disgruntled employee, no matter how

ous his attitude

poor his performance or how contemptu
ely inhibit awell-deserved discharge

toward his supervisors, could effectiv

by merely filing or

., 446 Mass. 1, 21
laint." Pardo v. General Hospital Corp

threatening to file, a discrimination comp

tric Co., 950 F.2d 816, 828(1st Cir.

(2006) quoting Mesnick v. General Elec

the burden
Once a prima facie case is established,

1991).

shifts to Respondent at the second stage

of

d by credible

iminatory reason for its action supporte

proof to articulate a legitimate, nondiscr

s, 442 Mass. 582, 591 (2004); Blare v. Huskev

Massachusett
evidence. See Mole v. University of

, 419 Mass. 437, 441-442(1995) citing
Infection Molding Systems Boston Inc.
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McDonnell Douglas

Cori. v. Green, 411 U.S. 792(1973).

h a reason, the burden

If Respondent succeeds in offering suc

er, by a preponderance of

e three to persuade the fact find
then shifts back to Complainant at stag

ation is not the real reason, but a pretext

evidence, that the articulated justific

Li~chitz v. Raytheon Co., 434 Mass. 493

this burden of
, 501 (2001). Complainant may carry
fered explanation

that convinces the fact finder that the prof

persuasion with circumstantial evidence
is not true and that Respondent is cove

for discrinnination. See

ring up a discriminatory motive which is

cause of the adverse employment action.

the determinative

See Id.
ined to

ts retaliated against him after he compla

den
Here, Complainant alleges that Respon

es that after
the November 28, 2006 incident. He argu
m
fro
g
ltin
resu
t
tmen
trea
e
arat
disp
Hall about
altercation,
harshly than DeMusis for the November 28
e
mor
ned
ipli
disc
was
he
t,
lain
comp
filing a
his PDA,and his
t his performance, cell phone use, use of
abou
ings
warn
us
ero
num
ived
rece
that he
nal positions. He
he was not selected for the two promotio
that
es
argu
also
He
.
time
e
leav
sick
regarding minor
an subjecting him to increased scrutiny
beg
rg
enbe
Ling
that
ges
alle
her
furt
performance issues.
ke with the

vity on November 28, 2006, when he spo

Complainant engaged in protected acti

complaint until

r, Hall, although he did not formalize his

City's Equal Opportunity Administrato

ber of conversations with Hall

rg testified that she had a num
approximately a month later. Lingenbe
following the November 28th incident
Although the exact date of her becomi

d a complaint.
and learning that Complainant had file
vity was not

ng aware of Complainant's protected acti

ning to

enberg's February 5, 2007 written war

established, it appeared to be prior to Ling

specifically
Complainant. Hall also testified that he
filed a complaint of discrimination.

informed Lingenberg that Complainant had
t actions in that

Complainant suffered adverse employmen

thereafter, Lingenberg subjected him to

dent and
discipline for the November 2006 inci

sions for
admonished him on a number of occa

ne and

performance related issues such as cell pho
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ted to
e . He argued that he was subjec
tim
k
sic
of
use
mis
and
use
A
PD

this increased scrutiny by

was
int. Finally Complaint applied and

the filing of his compla
Lingenberg and Dietz following

not

alleged
al opportunities. Complainant has

considered promotion
selected for two positions that he

s as there is a
ted activity and the adverse action
tec
pro
the
n
wee
bet
n
tio
nec
con
a sufficient causal
warnings about
e 2006 complaint to Hall and the
lat
s
nt'
ina
pla
Com
n
wee
bet
hip
temporal relations
- 2007.
election for positions in early to mid
-s
non
his
and
s
thi
ed
low
fol
t
tha
his performance
ation.
ablished a prima facie case of retali
Accordingly, Complainant has est
duce credible evidence
Respondents to articulate and pro
to
fts
shi
n
tio
duc
pro
of
den
bur
The
ve, Respondents
reason for its actions. As stated abo
ry
ato
min
cri
dis
non
e,
mat
iti
leg
a
to support
nt for the Zoning
sons for not selecting Complaina
rea
y
tor
ina
rim
isc
-d
non
e
mat
iti
leg
articulated
mate
positions. These reasons are legiti
tor
pec
Ins
nt
eme
orc
Enf
e
Cod
Inspector/Officer and Senior
non-retaliatory reasons.
al

tive report and assert that the origin

the Hall investiga
In addition, Respondents point to
er 28, 2006 do not
allegations made to Hall on Novemb

al origin

include allegations ofrace ox nation

ely accuse Respondents
discrimination, instead they mer

g

of being incompetent and showin

ce to

des that there is not sufficient eviden

e report itself conclu
favoritism. Also,the investigativ

thermore, Complainant did not
support a claim for retaliation. Fur

produce any evidence that the

merely claims
se or did not occur. Complainant

orkers were fal
altercations and/incidents with cow
that documenting these incidents

is retaliatory.
ected for the

aliated against when he was not sel

promotional opportunity

in

ret
Complainant also testified that he was

March 2007 of Zoning Inspector

the Housing
Code Enforcement Inspector in

and in June of2007 for the Senior
t he was retaliated

Division. Complainant contends tha

ember 2006

int with Ha11 regarding. the Nov

al EEO compla
against for having filed an intern

iewed for but was not selected
incident. Complainant was interv
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for two positions in which two,

for
Caucasian coworkers were chosen: LaRose
Cotter for the Senior Code Enforcement

the Zoning Inspector position in March of

2007, and

position in June of 2007.

Respondent's selection oftwo Caucasian

s not

men for the promotional opportunities doe

e qualified that

plainant is unable to show that he was mor

establish retaliatory conduct because Com

by DeSilets that
is furthered by testimony evidence given
then the other successful candidate. This
laints about his
his history of workplace problems, comp
he did not select Complainant because of
lack of
licts he had with other coworkers and his
unprofessional conduct, personality conf
educational background.
Finally, Complainant argued that neither

LaRose nor Cotter possessed college degrees

as

e selected to by Respondents. Complainant

tions they wer
was required by the postings for the posi

do not fmd this to be persuasive evidence
also does not possess a college degree. I

of pretext for a

claim of retaliation.
enberg questioned him on December 8, 2006,

Although Complainant contends that Ling

g she did
regarding his cell phone usage, somethin

a

not do to anyone else, Lingenberg asserted

on
nt failed to show was pretextual. Further,

ina
valid reason for her inquiry which Compla
o
December 12, 2006, Lingenberg left a mem

on Complainant's desk involving sick time and,

o to Complainant in which she appeared to

January 12, 2007 Lingenberg wrote a mem

indicate that

r
. Although Complainant testified that prio

he had not properly requested vacation time
November 28th complaint, he and other

on

to his

te sick days for

employees had always been able "to substitu

vacation days" without ever being denied,

Lingenberg explained her policy was not to

allow
ity to earn

tion days but to allow employees the opportun

employees to substitute sick days for vaca
an incentive day if they took no sick time

w that
in a quarter. Again, Complainant failed to sho

Lingenberg's explanation was pretextual.

21

Similarly, on February 16, and March 21,2007, Lingenberg wrote memos to Complainant
regarding his utilization of the newly acquired "PDA" system. There was no evidence introduced
by Complainant that the contents of the memo were not true or that Lingenberg's actions were a
pretext for retaliation . Further, evidence indicated that she had sent a similar memo to
Complainant, on August 24,2006, prior to his protected activity. I conclude that the above actions
were genuinely work related and undertaken for legitimate non-retaliatory reasons. Complainant
has not shown produced any evidence to contradict Lingenberg's reasons or to demonstrate that
they were a pretext for retaliation .
On January 5, 2007, Dietz wrote Lingenberg a memo in which he described a complaint
Complainant had directed to him regarding abusive treatment by DeMusis. On March 8, 2007,
Dietz wrote Lingenberg another memo in which he described an alleged "altercation" between
himself, Complainant, and another employee. I find that the documentation ofthese incidents do
not demonstrate evidence of retaliation but instead are indicative of a manager's duty to respond to
incidents that occur with employees. Also, Complaint has not shown any evidence that incidents
involving similarly situated employees who exhibited unprofessional conduct were not
documented.
In sum, Complainant has not met his burden of showing a causal relationship between his
protected activity and his non-selection for the two positions. Nor has he shown he was subjected
to increased scrutiny because of complaining to Hall.
Based on the above, I conclude that Complainant has not met his burden to prove race
discrimination or retaliation and find Respondents did not violate G.L. c. 151B.
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IV. ORDER
The case is hereby dismissed. This decision represents the final order of the Hearing
Commissioner. Any party aggrieved by this Order may appeal this decision to the Full
Commission. To do so, a party must file a Notice of Appeal of this decision with the
Clerk ofthe Commission within ten(10) days after the receipt of this Order and a Petition for
Review within thirty (30) days of receipt of this Order.

So ordered this ~~~of

'~~c.i4 ~~

Sunila Thomas-George
Hearing Commissioner
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