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INTRODUCTION 

This report will be the Advisory Council's initial 
research in the area of occupational disease. As part of 
its mandate in the 1985 reform law the Council was 
authorized (section 17 of Massachusetts General Law Chapter 
23 E) to make a study of occupational diseases and their 
relationship to the workers' compensation system. In order 
to attempt to bring this report into focus, we will look at 
some of the historical elements which have shaped the law 
in this area as it exists today. We will also try to look 
at some of the more important aspects that influence this 
area in terms of the impact on the system and the parties 
in the system. At the same time, we will be looking to 
expand on the scope of this report with additional data in 
the future as the necessary information becomes available. 

This report will examine the interrelationship between 
occupational diseases and workers' compensation, with a 
specific emphasis on how, in light of the rapidly changing 
nature of the work place today, questions surrounding the 
impact and extent of liability may be effected. This 
relationship is one which presents a myriad of problems and 
concerns for the plethora of participants in the field of 
workers' compensation. Unlike other areas of governmental 
administration, the laws which provide remedies for those 
workers who believed they are injured at work envelop a 
number of ancillary areas beyond the reach of the main 
participants: injured workers, employers, and insurers. 
The compensation system, as it is generally found 
throughout the United States today also involves attorneys; 
rehabilitation specialists; medical providers; and safety, 
health, and disease control regulators at both the state 
and federal levels. As a result of its diverse elements, 
viewed in terms of entitlement to workers' compensation, 
occupational diseases present a number of distinct problems 
for all of the participants in the system. 

It has long been apparent that some of the fundamental 
principles of workers' compensation may obstruct the goal 
of full and complete coverage for occupational diseases. 
The workers' compensation system is intended to compensate 
injuries and illnesses arising "out of and in the course 
of" employment. This criterion is relatively easy to 
establish for most traumatic injuries, where the source of 
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injury is apparent and the physiological effects are 
generally immediate and visible. In contrast, the causes 
of occupational illnesses are often difficult to establish 
with certainty. Occupational illnesses may be virtually 
indistinguishable from diseases with non-occupational 
causes and may become manifest only years after exposure to 
a harmful stimulus. They therefore present special 
problems in determining eligibility for workers' 
compensation. 

Occupational diseases cover a wide range of illnesses. 
Typical causative agents include toxic and carcinogenic 
chemicals and dusts, as well as other biological and 
physi-31 agents. Undoubtedly the best known of the various 
occuF~:ional diseases is asbestosis, which has drawn 
attention for its tragic consequences upon workers in 
construction, shipbuilding, and other industries utilizing 
asbestos. Less visible have been the painters and 
automobile mechanics who develop lead poisoning, rubber 
workers who suffer ·from leukemia due to exposure to 
benzene, electroplates who develop cancer of the prostrate 
from breathing cadmium fumes, workers in chromate 
production industries who die of lung cancer, and numerous 
other occupational diseases which range across industries 
and occupational groupings. 

The National Institute for Occupational Safety and 
Health (NIOSH), developed the following rankings of work
related diseases in 1982: l) occupational lung diseases, 
including asbestosis, byssinosis, lung cancer, and 
occupational asthma; 2) occupational cancers other than 
lung cancer including leukemia and cancers of the bladder, 
liver, and nose; 3) cardiovascular diseases, including 
hypertension, myocardial infarction, and coronary artery 
disease; 4) reproduction disorders; 5) neurotoxic 
disorders; 6) hearing loss; 7) dermatologic conditions; and 
8) psychologic disorders. 

Whatever the difficulties in identifying the work
relatedness of illnesses, there is no question that 
occupational diseases affect the lives of many American 
workers and their families. In order to fully explore how 
occupational diseases impact on the various compensation 
systems, it may be helpful to briefly review the scope of 
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workers compensation and its purpose, with a particular 
focus on its evolution in Massachusetts. The impact of 
occupational diseases cannot be overemphasized. In 
analyzing its impact on the overall system, many different 
estimates have been proffered. One author has stated that 
over 100,000 employees will die each year and more than 
50,000 will pass away each year over the next few decades 
as a result of exposure to asbestos alone. The United 
States Government, in 1972, estimated that at least 390,000 
new 5ases of disabling occupational diseases occurred each 
year. Other reports have stated that as many as 500,000 
emplo¥ees develop official occupational diseases each 
year. It is understandable, due to the difficulty in 
diagnosing these diseases and the long latency periods, 
why the numbers differ. Any of these estimates is equally 
disturbing, but in fact, as technology advances, and 
creates additional elements for exposure, the problem may 
continue despite the dedicated efforts to find a solution. 

The premise behind workers compensation has been 
characterized as a series of basic objectives. These 
objectives, without placing any preferential order on them, 
are the broad coverage of employees and work-related 
injuries and diseases; substantial protection against 
interruption of income; provision of sufficient medical and 
rehabilitative care; the encouragement of safety; and a2 
effective system for delivery of benefits and services. 
Other important goals, such as dependency benefits and job 
retention rights are also important, but play a lesser role 
with respect to the actual litigation of occupational 
diseases. There is an increasing recognition today that 
occupational diseases create special challenges for 
workers' compensation systems. 
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CHAPTER 1 

GENERAL HISTORY 

Many of the problems surrounding the compensation of 
workplace diseases can be traced to the very beginnings of 
workers' compensation in this country. When the first 
workers' compensation statutes were introduced in the early 
part of the century, little was known about the work
relatedness of many types of illnesses, and the statutory 
provisions as they were then formulated sought specifically 
to compensate traumatic injuries. Since that time much has 
been discovered about the harmful effects of hazardous 
substances and conditions in the workplace. Occupational 
diseases are now recognized as a serious workplace problem 
and are covered in all state workers' compensation laws. 

Prior to the enactment of workers' compensation laws, 
actions for damages from work related injuries required 
that a suit be brought by the injured party. If the 
plaintiff could prove that a tort had been committed, then 
recovery was possible. In order to be compensated for an 
industrial injury an employee had to establish and prove 
that the injury was the result of the employers' 
negligence. This process not only required a great deal of 
time and expense, but the application of the common law 
principles by the courts often created doubtful conclusions 
as to the respective parties chances in the litigation 
process. In addition to the hardships encountered in cost, 
proof, and time, the plaintiff had to contend with the 
"unholy trinity of defenses", which were available to 
employers: the fellow servant doctrin5, assumption of the 
risk, and contributory negligence. As industrial 
accidents increased, it was evident that demands for some 
sort of institutional change would have to be addressed in 
a meaningful manner. 

One response to the problem was the enactment of 
employer liability laws. In 1838 Prussia passed an 
employers liability law for railroad employees and England 
passed an act in 1880. The first law initiateg in the 
United States was enacted in Georgia in 1855. Most of 
these acts abrogated or limited the use of the fellow 
servant defense and mitigated the use of the assumption of 
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the risk defense. 7 Dissatisfaction with both common law 
remedies and employer liability statutes was widespread. 
These actions often left the injured employee, or the 
employer, facing the prospect of uncertain verdicts and 
damage awards. The sums that were awarded were often 
inadequate (paying only for past injuries and medical 
benefits) and the cases created both a backlog on the court 
dockets a§ well as hostility between employees and 
employers. 

Change initially came in 1884, when Chancellor 
Bismarck of Germany put through the first modern workers' 
compensation act, the Accident Insurance Act, which removed 
the civil law requirement of negligence and provided an 
injured emplo¥ee with two-thirds of his/her pay while 
incapacitated. While the German law created a state 
administered fund for the payment of benefits, it also was 
a cooperative act, which required employees and .employers 
to pay into the fund. The vast majority of compensation 
laws have not required employees to pay into any funds. 
The key, however, was that benefits were paid without 
regard to issues of fault. 

Thirteen years later, England passed the Workmen's 
Compensation Act of 189710 , which as a w~ge loss statute 
paid to the employee fifty percent of the average weekly 
earnings during incapacity, and became the model up~£ which 
many states in this country patterned their laws. The 
English system provided for private companies to write the 
insurance policies and so doing in effectively built in the 
cost of industrial accidents as a factor to be considered 
in the costs of production. 12 Other European nations 
followed the lead of England and Germany, due in part to 
certain prevalent progressive movements at the time, which 
called for a more enlightened approach to industrial 
relations, and also as a result of increasing concerns over 
the growing unrest amongst the workers who wefj advocating 
changes in the employer/employee relationship. 

In the United States, the initial attempt at enacting 
some form of workers' compensation law was in Maryland. 
The law was similar to the German statute in that it was a 
cooperative law, but it only covered specific 
occupations. 14 Although declared unconstitutional by a 
municipal court (and not appealed) it 
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set in motion a trend th~5 was quickly seized upon in other 
areas of the country. There was mounting pressure to 
address this problemi as the casualties due to industrial 
accidents increased. 6 Ironically, the first law passed by 
a legislative body in the United States provided benefits 
for laborers 'nd employees of the Insular Government of the 
Phillipines. 1 Two years later Congress passed an act to 
provide coverage to artisans and laborers employed by the 
federal government in manufacturing establishments, 
arsenals, navy yards, certain constfgction projects, and 
work on the Isthmian Canal Commission. While this law 
was narrow in scope, it has been labeled the first workers' 
compensation law in the country. 

At the state level, there were numerous studies and 
commissions empowered to research this topic but in many 
respects, while recognizing the necessity for some form of 
system to alleviate this problem, there were concerns 
raised that states which did enact laws would pla~e their 
business' at a competitive disadvantage in the open 
marketplace. Montana enacted a law in 1909, which taxed 
coal ~~nes in order to pay compensation to injured 
miners. The Montana Supreme Court struck down the law on 
the grounds that it violated equal protection ~Harantees in 
that it only applied to one class of industry. 

Some of the advocates of reform came from unexpected 
quarters, such as the steel industry. u.s. Steel 
implemented its own safety program in 1908 and two years 
later started i~I own compensation plan for industrial 
accident victims. The philosophy behind this plan is 
described as not an entirely altruistic one, but rather it 
is predicated on a purely economic rationale, in part based 
upon a commonly held belief at that time that federal 
administration of any system should be avoided, since state 
legislatures would be more susceptib~2 to political 
pressure to keep benefits at lower levels. 

At the state level, the start of workers' compensation 
can be seen in 1910. New York enacted two statutes~ 3 one of 
which was compulsory upon hazardous industries. The 
compulsory law was declared unconstitutional on the general 
grounds that liability without fault was a taking of 
property in violation of the state and federal 
constitutions.24 In the next year ten states, including 
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Massachusetts, enacted statutes. 25 This began a period of 
almost universal acceptance, practically overnight in 
legislative ter~g' so that by 1915 thirty-one states and 
two territories had replaced or supplemented their 
employer liability laws with workers' compe~;ation 
statutes, and by 1921 a total of forty-two states had 
acts on the books. This quick adoption of workers' 
compensation, which in many ways was the first 
institutional piece of social legislation, has not been 
equaled since. Today, each of the states has a workers' 
compensation law, with Hawaii being the last state to pass 
such a law in 1963. 
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MASSACHUSETTS HISTORY 

Massachusetts passed an Employers Liability law in 
1887, which modified the existing common law system by 
providing an employee with the same rights for legal action 
against an employer as those held by any other person and 
by restr~§ting the legal defenses available to an 
employer. These provisions nevertheless did little to 
resolve the problems of delay, expense and hardship faced 
by an injured employee. A number of commissions were 
established during the early years of the twentieth 
century, to look into this matter and seek a solution to 
rectify the problem. 

The initial Commission was established in 1903.29 The 
Commission realized that suit involving personal injuries 
were encumbering the courts' dockets, and of these cases 
being filed app3gximately 12%-14% involved claims by 
injured employees. As part of their final report, they 
included a draft ·of a workers' .compensation law modeled 
extensively on the English law, but the time was not yet 
ripe for passage.3l 

Legislation was filed in 1905 and 1906 but neither was 
successful. A joint Special Commission was formed in 1907 
to study the issue and again presented a workers' 
compensation bill but it too was not enacted. 32 However, 
support was growing for a voluntary format of compensation, 
which would allow employers to enter into contracts with 
employees to substitute a plan of compensation for legal 
liability under t~~ existing laws. An act was ultimately 
passed in 1908. It was thought that these plans would 
inure to the employees benefit, without burdening 
employers. In 1909 the law was amended to permit the 
Massachusetts Board of Conciliation and Arbitration to 
review and ap~aove agreements submitted by either employers 
or employees. 

Finally,,the impetus for the enactment of a workers' 
compensation law in the commonwealth came to a head. In 
1910 a resolve was passed to provide for a five member 
commission, the purpose of which was to investigate the 
effect of the present laws relating to the liability of 
employers for ~gjuries received by employees in the course 
of employment. In the resolve, the General Court stated 
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in the existing 
injured employees 
the Commonwealth 

This commission held extensive hearings through the 
state and issued a number of reports. 3 7 Prior to passage, 
the legislature requested an advisory opinion from the 
Supreme Judicial Court on the constitutionality of the 
proposed law. The Court stated that the question submitted 
to it concerning the act didn't violate any right secured 
by either the state or federal constitutions, basi~~ its 
opinion primarily on the voluntary nature of the act. As 
a result of the work of the commission, a bill was finally 
l~~~~~9 in 1911, most of which took effect on July 1, 

During the three decades between enactment and the 
onset of World War II, the law ~as reviewed, studied, and 
investigated numerous times. 4 The law itself was an 
elective compensation scheme, which gave injured employees 
of companies, which elected to come under the law, the 
right to be compensated for their loss irrespective of 
proof of negligence. One intent was to provide incentives 
for employers to elect to come under the act by eliminating 
the "unholy trinity of defenses" and thereby pla~ing non
subscribing employers at an economic disadvantage. 

The Supreme Judicial Co~2t upheld the 
constitutionality of the law in 1914. In ruling that the 
law was valid, the Court stated that the law "was a 
humanitarian measure enacted in response to a strong public 
sentiment that the remedies afforded by actions of tort at 
common law, and under the employers liability act, had 
failed to accomplish that measure of protection against 
injuries and relief in cases of accident which it was 
believed should be afforded to the workman." 43 The Court 
also held that the act was to be interpreted in light of 
its purpose and, perhaps more importantly, so far as i.t· may 
reasonably be iniirpreted in order to achieve its 
"beneficent design". 
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NATIONAL HISTORY 

One of the primary purposes of a workers' compensation 
law is to ensure a quick remedy for injured workers and a 
certainty of costs for employers. As a result of this most 
laws are administered by governmental agencies wh~§h both 
oversee the law and adjudicates the disputed cases. The 
focus of any system should be to resolve the case quickly 
and get the injured employee back to work as a active, 
useful, and productive member of society. By far, the most 
significant aspect is ~~ provide the required benefits, 
irrespective of fault. Workers' compensation is intended 
to be a no fault system, and as such, employers and 
insurers are not liable for awards and damages that would 
be generated under a "tort system", where the prerequisite 
for recovery is the establishment of liability and is 
almost universally the exclusive remedy for an employee 
injured at work. 

While all of the various acts were enacted in response 
to the alarming rates of injuries, in many ways the 
legislative and administrative schemes were developed to 
address traumatic injuries. These injuries, for the most 
part, have finite elements of causation, not chronic 
injuries where the epidemiology of the causation and the 
effect is at issue. As a result many legislatures did not 
include occupational diseases in the compensation laws. In 
some respects this focus on traumatic injuries may be 
explained by a reluctance to relinquish certain common law 
concepts, such as "accidental injuries" or inherent 
employment hazards, which were often used as the basis for 
legal action and which rarely included occupational 
diseases. On a national scale, the first major 
accomplishment carne in 1917 when the U.S. Supreme Court 
upheld the constitutionality of three separate state 
statutes. 

In response to its initial workers' compensation law 
being struck down, New York amended its constitution in 
1913, and in so doing eliminated any limitation on the 
legislature's right to pass laws for the protection of 
lives or for the payment of compensation for injured 
employees. As a result a law was passed where employers 
were required to secure the payment of compensation through 
either a state fund, private insurance, or by providing 
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satisfactory proof of ability to pay compensation.47 The 
Supreme Court held that the compulsory scheme did not 
violate the fourteenth amendment of the federal 
constitu~~on as an unlawful taking of property without due 
process. In light of the earlier rejection of the first 
New York law, this case provided a major stepping stone 
towards the fulfillment of the goals of the many reformers 
seeking to address the needs of the injured worker as it 
removed concerns over possible constitutional restraints. 

That same year, the Court also held that Iowa, in 
enacting an elective law, could establish a burden of proof 
consistent with the United States• Constitution and that 
there was no right 4~ have common law defenses perpetuated 
in civil actions. The Court also upheld mandatory 
contributions to a Washington state fund, by declaring that 
it was within a states• rights to pass laws necessary to 
promote health, safety, and the general welfare and as 
such, the state had the right t~0 regulate industries which 
regularly resulted in injuries. Despite these cases, 
which gave the states much needed guidance on the outer 
parameters of their legislation, this liberality did not 
spread to expand the coverage of occupational diseases. 
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OCCUPATIONAL DISEASE HISTORY 

Occupational diseases are not recent discoveries. As 
early as 1775 coal soot was a known source of skin cancer 
and by 1889 5fdioactive chemicals were known as a source of 
lung cancer. By 1877, Switzerland published a list of 
forty-five chemicals which could cause specific 
occupational diseases. 52 In the United States reports were 
written as early as 1837 describing problems in this area, 
and by 1850 Massac~~setts was conducting studies into 
occupational safety. 

England amended its statute in 1906 to expan~4coverage to a schedule of occupational diseases. Most 
legislatures in the United States did not mention diseases 
when defining the extent of coverage in the initial passage 
of workers' compensation acts. In 1917, California put 
specific provisions in its law for the extension of 
coverage to g§cupational diseases and a few other states 
followed suit. The first state to incorporate a schedule 
into ~ts act was New York (which was modeled on the English 
law) 5 and while many states have experimented with this 
format, only six state5 today depend on schedules to 
determine compensability. 7 While schedules enable parties 
to establish the necessary factors in the proof of their 
case with greater certainty and ease, they also limit 
claimants in a work environment that is constantly 
expanding as access to technological advancements increase. 

One of the problems that was initially encountered for 
the newly enacted workers' compensation laws was the 
interpretation by the courts in reviewing claims for 
compensation that were not the result of a traumatic 
injury. These differences were recognized by state 
administrators in that the results for diseases are not as 
apparent nor did diseases involve the same element of 
suddenness that was such a strog~ factor in calling 
attention to industrial accidents. The courts often 
looked to the common law for guidance in their 
interpretation of the laws. Under the common law however, 
the term personal injury did not refer to an occupational 
disease, and as a result in many jurisdictions there was no 
case law to substantiate an employee recei¥~ng compensation 
for an occupational disease at common law. 
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A seminal Massachusetts case in the formulation of 
later workers• compensation court decisions concerned the 
interpretation of an insurance contract, for empt8yers 
liability insurance, between a dairy and its carrier. An 
employee had contracted glanders, an infectious disease, 
for his work with the employ51s• horses, and had brought an 
action against the employer. After receiving notice of 
the action, the defendant insurance company declined to 
take on the defense of the action claiming that the injury 
did not come within the t52ms of the policy which covered 
accidents in the workplace. The Supreme Judicial Court 
held that the infection cagjing the disease was contracted 
as a result of an accident. In reaching its conclusion, 
the Court held that there was no reason not to construe the 
policy terms 11 bodily injuries accidently suffered 11 as 
covering any accident which causes a bg~ily injury£ even if 
the injury is the result of a disease. 

The first case to hold that an occupational disease 
was a personal injury was decided in Massachusetts in 1914. 
The Court held that there was nothing in the law that lead 
to the conclusion that the term 11 persggal injury" was to be 
used in a narrow or restricted sense. The fact that the 
term accident was omitted from the Massachusetts act 
differentiated it from other statutes and decisions, and 
therefore the vapors which caused the emplg6ee•s blindness 
created a compensable injury under the law. The Supreme 
Court subsequently expanded the definition to include any 
injury or disease that arises out of employment which 
causes ~9capacity and impairs the employees• earning 
capacity. Further expansion of the phrase 11 injury•• led 
the court to conclude that the common understanding would 
have the term apply to whatever part of the body was 
incapable of normal use so that ~~ was unavailable for the 
purpose for which it was adapted. 

The decisions in other jurisdictions varied from state 
to state. In many instances the state courts looked to the 
statutes' definition of the term 11 injury 11

• As noted above, 
Massachusetts used the term 11 personal injury .. , while other 
jurisdictions followed the English law and construed tgg 
term injury to include only those caused by accidents. 
One court held that the interpretation of the term 
11 accident", as set forth in the workers' compensation law, 
meant an unexpected or undesigned occurrence and therefore 
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an employee who contracted typhoid fever from drinking 
contaminated water at work was entitled to be 
compensated.70 Another court rejected the premise set 
forth by the Commonwealth in Hurle's Case, 217 Mass 223, 
104 NE 336 (1914). Since the holding in Hurle defined the 
term "personal injury", not "accident", and the Michigan 
Court concluded that since there was no common law right of 
action for an occupational disease the legislature had not 
intended to include it's coverage under t9! law, but rather 
only injuries arising from accidents. In another 
jurisdiction, death from ivy and septic poisoning was 
determined not to be an occupational disease, but because 
it was h7~d to be accidental, it was therefore 
compensable. 

The concern over the impact of occupational diseases 
OL the workers' compensation system was not ignored in 
Massachusetts. In 1913 the state established a joint board 
composed of the industrial ac9~dent board and the 
department of labor and industries. The goal of the 
board was to decrease occupational illness' and diseases, 
in part through determining which devices were best suited 
for preventing diseases, and also by preparing lists of 
diseases which are regularly reported upon. By 1915 
fifteen states man9tted the reporting of certain 
occupational diseases. During the first three years of 
the Massachusetts act, tne numbers of reported occupational 
disease cases increased from 106 to 364 to 702 
respectively. 75 One point of particular note was the 
average number of lost work days per case in the third year 
of the act was 18 days greater for occupational diseases, 
which made this type of injury more of a burden on the 
individual claimant, even though the cumulative effect of 
occupa7~onal diseases on the total accident rate was 
small. 

During the Massachusetts statute's fourth fiscal year, 
the number of nonfatal disease cases inc~;ased 93% and 
fatal disease cases increased almost 800%. OccupatiDnal 
diseases were responsible for 2% of all tabulatable 
injurie; (those where the worker missed at least one 
shift). 8 The average number of days lost per case 
decreased from 44 to 23.3, in part because it was believed 
that as the numbers of accidents reported increased, 
through greater recognition and more regular reporting, the 
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larger universe contained a higher number of disease 
related 7 ~njuries that incapacitated workers for short 
periods. Also, in 1916 the legislature, against the 
recommendation of the Governor, transferred all of the 
authority formally held by the joint boaea directly to the 
department of labor and industries. This transfer 
removed what may have been a important data base into a 
separate administrative system, and bifurcated the 
enforcement mechanism into punitive functions, by the 
statei_ and positive economic functions~ by insurers who 
relate~injury experience to premiums paid. 

While these administrative and statutory changes were 
taking place, the Massachusetts Court continued to define 
its interpretation of the statute's intent. In 1916 the 
Supreme Judicial Court held that the law did not only 
protect a healthy employee, and as long as the employment 
was a proximate contributing cause of the injury, there was 
no exclusion from coverage where a pre-existing · diseased 
physical cong±tion may have rendered the employee unusually 
susceptible. This decision affirmed the proposition that 
the employer, and therefore the insurer, takes the employee 
"as is". If work exacerbates a condition, such as heart 
disease, the insurer .is liable. The term "personal injury" 
included a pre-existing heart s~sease which is accelerated 
by strain or exertion at work. 

This principle was upheld by the Massachusetts Supreme 
Court when it decided that a pre-existing constitutional 
disease, which was aggravated by a work accident and 
rendered the employee insane, was compensable.BJ The Court 
modified its perspective in this area when it decided that 
the gradual breaking down or degeneration of tissues caused 
by wg~k was not a personal injury within the meaning of the 
act. The court was in essence stating that the gradual 
erosion of an employee's health, or "wear and tear", even 
if work related and disabling, would not fall within the 
confines of a personal injury. Since exposure to 
occupational diseases was often a debilitating process that 
occurred over time, and was extenuated by work, it was 
unclear how the Court was going to reconcile the two 
decisions. 
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Based upon the prior interpretations of the term 
personal injury one could have concluded that as long as 
there was a causal relationship between the injury and the 
disease that the employee would be compensated. Until 
1920, it was assumed that the law covered occupational 
diseases.8 5 In that year, the court issued a decision in 
Pimenthal's Case and stated that the law does not include 
diseases and it cannot be held to cover diseases contracted 
by employggs in the course of and arising out of 
employment. While finding that there was no evidence to 
warrant compensation for a cigar maker's occupational 
neurosis of the nerves, the Court backtracked to state that 
the liberal interpretation in Johnson's Case, 217 Mass 388, 
104 NE 735 (1914), was limited to the precise facts of that 
case and was not to be cog~trued to include matters outside 
the scope of the statute. This holding also retreats from 
the intent of the beneficent design outlined in Young v. 
Duncan, 218 Mass 346, 106 NE 1(1914) (which upheld the 
act's constitutionality) and from the arguments noted·in 
Hurle's Case which emphasized the statutory amendments 
which changed the reporting requirements for employers from 
accidents occurred to injuries occurred. 88 

As a result of the Court's retreat from its earlier 
holdings, there was encouragement to include within the 
definition of a personal injury any disease which was 
peculiarly incident to employment. 89 The retreat was 
halted in 1929 when the court issued a decision that held 
that pneumoconiosis was a personal injury under the law. 
The court stated that while a simple disease resulting from 
a job wasn't compensable, an injury through a foreign 
substance, sg5 in motion by the employer's business, is 
compensable. 

Within a few years the issue as to which insurer, 
where the employer had changed carriers, was liable for 
occupational diseases finally reached the highest court in 
Massachusetts. Due to lengthy latency periods, 
difficulties in diagnosis, and questions concerning the 
breadth and extent of exposure, it was inevitable that this 
issue would. be litigated. In DeFillipo's Case, the Court 
upheld an Industrial Accident Board decision finding that a 
successor insurer, not the first insurer, was lia~!e for a 
stonecutter's incapacity from pneumoconiosis. The 
decision once again set forth the dicta that an insurer 
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takes the employee "as is", holding that it is immaterial 
if an employee is unusually susceptible to a disease, and 
that liability a~~rues whenever an injury occurs within the 
policy period. This was an important point to 
reemphasize for occupational disease claimants. Another 
aspect of this case, and other precedential cases at the 
time, is that specific attention was finally focused on the 
drastic toll inflicted on the Massachusetts worker and 
economy generally by occupational diseases, and in 
particular by silicosis. 

The impact of the devastation of silicosis was not 
felt solely in the Commonwealth. Silicosis, which is the 
most prevalent form of pneumoconiosis, is contracted when 
workers inhale silica dioxide (in ~~rystalline form), or 
dust containing silica particles. It is often found in 
workers who have worked in foundries or quarries. It came 
into the public eye as a result of a tragedy which .occurred 
in the construction of the Gauley Tunnel, in West Virginia, 
at the beginning of the l930•s. While reports of the 
extent of the workers inflicted did not surface 
immediately, estimates showed over 470 dead and 1,500 
disabled as a result of breathi~~ dust which had a silica 
content at times of 90-95%. .This incident focused 
national attention on one aspect of the occupational 
disease problem, yet little was accomplished legislatively 
to either adequately compensate victims or create viable 
incentives for prevention of future disasters. 

Massachusetts faced a crisis of its own with 
silicosis. In 1933 a five member commission was 
established to investigate certain specific questions for 
the granite and foundry industries and the probleW§ 
concerning industrial disease compensation generally. 
The problem had reached such proportions that insurers had 
almost completely withdrawn from writing policies in these 
industries, and when they did provide coverage, the rates 
were based upon assumptions th~G every worker would succumb 
to silicosis within ten years. In addition to the direct 
effect of silicosis, many of the workers exposed either 
developed tuberculosis or pneumonia which further 
compounded an already existing problem. 
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The Commission's report notes that of the forty-four 
states which at that time had enacted some form of a 
workers' compensation statute, ten covered occupation§7 
diseases and only five would allow a claim for silicosis. 
However the real problem facing the state was that 
insurers, as a result of difficulties in predicting future 
losses, would not insure employers in these industries. 
Within three years the oremium rates, per $100 of payroll, 
had increased 250%.9 8 The report recommended making 
coverage under the law compulsory for the foundry and 
granite industry~ 9 while equitably spreading the risks 
amongst insurers. At the time, 15.2% of all employees in 
the granite industry had silicosi! and 7.6% of the workers 
had silicosis and tuberculosis. 0 Since the former 
represented such a significant percentage of the workforce 
and the latter had a life expectancy of about eighteen 
months, annual physicals were proposed for all 
employees. 101 Another recommendation, in addition to an 
increase in preventative measures, was the use of a medical 
review board to assist t~0 board in determining 
occupational disease cases. 2 This last aspect was 
enacted as part of the law in 1935. 10 3 These studies had 
one unforeseen benefit and that was to focus the attention 
of the potb~ical arena on meeting the needs of the injured 
employee. 

The crisis with silicosis continued and once again the 
legislature decided to investigate it. 105 Premiums had 
continued to rise until, with the agreement of the Granite 
Cutters union, employees werr

06
paying one-half of the 

employers insurance premium. In order to provide 
coverage fcrr injured quarry workers, the law became a 
cooperative statute, and the cost of insurance was no 
longer totally a cost of production for the employer alone. 
The majority of the commission issued a number of 
recommendations, among which was a cap on death benefits 
for silicosis victims of $3,000; the elimination of partial 
disability (due to the widely held opinion was that no one 
injured by silicosis could be less than totally disabled) 
limitations on insurer liability for disability; and the 
pooling 

10
9f risks and the capping of rates at six 

percent. 
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The General Court responded by enacting the $3,000 
limit for total incapacity benefits, eliminating partial 
incapacity benefits for silicosis or occupational dust 
disease, and capping rates for the first year at 6% of 
payroll.lOB These amendments also set stringent 
eligibility criteria for filing a claim. Employees must 
have worked, where the exposure occurred, for at least 180 
days and total incapacity or de~5g must take place within 
three years of the last exposure. Under the amendments 
there was no presumption of silicosis unless the employee 
was exposed for five of the ten years prior to total 
incapacity; the last insurer was liable as long as the 
employee was exposed for more than sixty days; and the time 
of the i£aury was defined as the date of total 
incapacity. This was the first attempt to limit, within 
the workers' compensation law, the right of an employee to 
file a claim. The amendments were narrow in scope and of 
limited analytical value since the changes did not apply to 
exposures prior to August of 1939 and most were repealed in 
1950, so it is questionable how many claimants met the 
eligibility requireme£ti and had their cases processed 
under these sections. 

In addition to the extensive case law on dust related 
diseases, the Commonwealth addressed a number of other 
areas in the first few decades of the workers' compensation 
statute. The Supreme Judicial Court upheld decisions 
finding other forms of diseases to be compensable. 
Although a voluntary member of a local fire brigade, an 
employee was found to be acting in a dual capacity when 
answering a fire alarm near his place of employment and 
since his contraction of pneumonia, as a result of fighting 
the fire could be traced to ~~s employment, it was a 
compensable personal i£3ury. 1 Exposure to asbestos was 
held to be compensable. Tuberculosis was found not to 
be a personal injury if the only causal connection of the 
disability was the presence of the germs of the disease in 
a tuberculosis ward of a hospital. 114 This effect was 
changed in 1941 by the inclusion of infectious or 
contagious diseases inherent in employmentis under the 
definition of persqnal injury in the statute. However, 
the state Supreme Court held that if the tuberculosis was 
dormant, and as a result of changes in working conditions 
the disease became active and resulted in incapacity, a 
causal connection would have been established between the 
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employment and the injury. 116 Finally, in 1946 the Supreme 
Judicial Court invalidated section 9B of the law, which 
stated that the diagnosis of a medical panel was binding on 
the parties. The decision rested on the fact that under 
the law an ex-parte investigation was conducted by the 
medical panel, without any provision for representation of 
the parties, and as such this was held to be a violation of 
both. the st~tg and federal constitutions due process 
requ1rements. 
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CHAPTER 2 

PROBLEMS IN OCCUPATIONAL DISEASE CASES 

Any examination of workers' compensation must include 
a brief review of the term "arising out of and in the 
course of" as it applies to the employment of a claimant. 
This term has perhaps even greater significance when it is 
analyzed with respect to occupational diseases and 
illnesses. As mentioned previously, part of this is a 
result of the lengthy latency periods of many occupational 
diseases and part is a result of the difficulties which 
occur as a result of the problems in diagnosing the 
causation of the injury as being work related. If an 
employee suffers a traumatic injury while at work, such as 
breaking an arm, there is little problem with establishing 
a connection between the injury and work. If however, the 
employee develops a lung disease, whether the injury is a 
result of the inhalation of dust particles at work, or the 
product of smoking two-packs of cigarettes a day for the 
last twenty years is often a source of contention between 
the parties. The fact that many occupational diseases 
result in permanent and total incapacity and present little 
possibility of rehabilitation or total recovery may add 
incentives for the defendant to contest the case. 

The fact that these phrases have been the source of so 
much litigation should not be surprising. When only a 
handful of laws had been enacted serious concerns were 
raised over the use of these terms. As early as 1912 one 
noted commentator had stated that workers' compensation 
statutes should be drafted to prevent rather than encourage 
litigation and that the term "arising out of and in the 
course of employment" was not calculated to secure the 
necessary certainty to e!i~inate fault and prevent the 
controversion of claims. Supreme Court.Justice Murphy, 
in an oft quoted case, wrote that t~2 phrase is deceptively 
simple and litigiously prolific. 0 The terms have been 
the source of numerous articles and commentaries, and yet 
is still a major source of contention between parties. 

One of the earliest cases to interpret this phrase was 
a Massachusetts decision which held that an injury arose 
from the job when, upon consideration of all the 
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circumstances, there existed a causal connection between 
the conditions ur~rr which the work was performed and the 
resulting injury. The Court also stated that the 
causative danger must be peculiar to the work, not common 
to the ne±~2borhood, and incidental to the character of the 
business. The holding in this case was followed by a 
number of other jurisdictio£~ 3and added to the voluminous 
case law for this phrase. This dicta often foreclosed 
recovery for employees where it was the job itself that 
brought the worker in contact with the elements that 
brought about the injury. One of the issues in this area 
for occupational diseases is that at one time or another 
almost every disease has been found to be causally 
connected to employment either by origi£~! causation, 
aggravation, or hastening of the disability. 

The line of cases ended in Massachusetts in 1940 when 
the court issued a decision which avoided the severe 
limitation of the need to have the exposure peculiar to the 
work of the employee. In Caswell's Case, the court set 
forth a definition of arising out of that has liberalized 
the term and ~rovided a wider latitude in determining 
compensability. 125 The Court sustained a finding of the 
Industrial Accident Board that an injury received by a 
stitcher when a wall collapsed during a hurricane, 
something t~~~ was not peculiar to his employment, was 
compensable. In deciding the case, however, the Court 
provided new guidance for determining "arising out of or in 
the course .of employment". It stated, when discussing an 
injury, that "It need not arise out of the nature of the 
employment. An injury arises out of the employment if it 
arises out of the nature, conditions, or obligations or 
incidents of employment; in other words out ~57 the 
employment looked at in any of its aspects". The 
elimination of the risk creating the injury being 
"peculiar" to the job as a factor in determining 
compensablity, allows courts to uphold that where there has 
been any reasonable relation to the employment, or the 
employment is a contributing cause, thf2athe injury arises 
out of the employment of the claimant. 
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STATUTORY ISSUES IN OCCUPATIONAL DISEASE CASES 

The lack of uniformity across jurisdictional 
boundaries has led to many different approaches to 
compensating victims of occupational diseases. In part, 
the response has often been to address concerns that have 
emerged over the last forty years. In the 1930's there was 
concern over the high rates of silicosis. In the 1940's, 
there were incidents of beryllium poisoning, in part as a 
result of the war production effort. The 1950's and the 
early 1960's saw an increase in the concern for victims of 
job related radiation poisoning. At the time most state 
compensation laws were not prepared for the atomic age. In 
the late 1960's and to the present, there has been a great 
deal of attention focused on the workers who were exposed 
to asbestos and who are just now beginning to evidence 
symptoms of the various cancers which are caused by such 
exposure. 

In-general, there have been a number of methods 
employed by states that have attempted to provide a 
mechanism to manage these types of cases. A number of 
states set forth a schedule which lists various 
occupational disease for which compensation may be awarded. 
Certain states have separate occupational disease laws. 
Others set specific time limitations on filing claims, or 
require that exposures be within a specific time frame, or 
within the boundaries of the state where the claim is 
filed. A number of jurisdictions placed restrictions on 
diseases of ordinary life. A number of jurisdictions, such 
as Massachusetts, include within its definition of personal 
injury occupational disease, while others have defined it 
separately. 

A. Occupational Disease by "Accident" 

The number of states which still incorporate the term 
"accident" into the definition of injury has decreased from 
thirty-seven to thirty-two in the last few years. Only 
seven states include occupational

29
diseases under the 

definition of the term "injury".l In many ways as the 
laws have been amended to include to a greater extent 
occupational diseases, much of the differentiation between 
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accident and disease has lessened, but it still remains a 
factor in some jurisdictions. Two crucial points of 
distinction exist between accident and disease: the element 
of unef~Bctednes~ and the matter of a definitive time 
period. In some respects diseases contracted at work 
were considered, in common law terms, as part of the risk 
involved in working in that particular job, and in a pure 
marketplace, would be rewarded with higher wages. 
Unfortunately, many workers were not told of the hazards 
they faced, and in some cases the dangers were not known 
so that this type of theory is rendered inapplicable. Many 
compensation laws did not mention diseases on the belief 
~hat diseases sh~~!d be covered as part of a health 
1nsurance program. 

The federal jurisdictions have followed the 
Massachusetts holding in Hurle, when they decided that 
silicosis was an injury and there was no need to show that 
it occurred as a result of an accident. 1 3 2 The Federal 
Employers Liability Act ·and the Boiler Inspection Act, 
while including occupational diseases, confined injuries to 
those happening by accident. The Supreme Court held that 
in light of the Acts' humanitarian purpose, accepted 
standard of liberal construction, and absence of 
legislative intent to require a restrictive purpose, that 
silicosis was· within the coverf~3 of the law where due to 
the employer's negligence. In jurisdictions that 
require injury by accident, causation for disease usually 
rests in the working conditions of the employee over a 
period of time. As the focus of occupational disease 
broadens, so too will the definition of the term accident 
since it is illogical to pay for an occupational disease 
where disability occurs gradually, and not pay for an 
unexpected disease which also occurs over time. 

B. Ordinary Diseases of Life 

Ordinary disease of life have created a problem from 
the outset of workers' compensation legislation. The 
question has been argued extensively whether an employer/ 
insurer should be liable if the disease which is contracted 
is one which could be the result of an exposure from 
everyday life. This element may take on added importance 
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in the next few years as a result of the ~~~S epidemic. 
Early decisions, such as Mercier's Case , discussed 
above, held that tuberculosis, an ordinary disease of life, 
was a compensable personal injury when brought on by five 
months of temperature changes and overwork due to labor 
shortages. Other courts held that a communicable disease, 
contracted at work, had to be one which is commonly 
~ega£~5d as natural, incident to, or concomitant with the 
JOb. 

Allergies, under the majority view are seen as 
possibly falling under occupational diseases, w~~~e the 
minority holds that allergies are not covered. An 
allergy to dust has been found not to be compensable, since 
the condition was brought on by a nr~7by construction 
project which was temporary in nature. Even where the 
law excluded ordinary diseases of life, tuberculosis was 
found to be compens~~ge where the inception of the disease 
was related to work. Asthma from smoke and dust in a 
plywood plant was compensable in that the conditions of 
extra-hazardous employment naturally and proximately caused 
the disease. 13 9 It appears that in the last few years the 
number of jurisdictions which exci~ge diseases of ordinary 
life has increased from 23 to 28. This trend could be a 
response to the large number of occupational disease claims 
that are being filed. 

C. Distinctions for Occupational Diseases 

There are differences in a number of states for 
diseases that do not exist for other industrial accidents. 
At the current time there are six states which enumerate 
the diseases that it will compensate in a schedule while 
approximately forty-one have a s~~Iial act which may deal 
with a specific type of exposure. One common example 
which many jurisdictions have adopted, covers ionizing 
radiation, or radiation generally, and were enacted in 
response to concerns in the 1960's to radiation exposure 
within the atomic energy industry. 

The distinct treatment for occupational disease has 
not escaped challenges. A 1935 decision by the Illinois 
Supreme Court struck down an occupational disease law which 
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mandated that employers provide safety devices, reasoning 
that the law and ~~s mandates were a complete stranger to 
the common law. 1 The same statuti ~as later upheld as a 
reasonable exercise of police power. 4 Another court held 
that it is not an unconstitutional denial of due process to 
deny permanent partial benefits to occupational disease 
victims where other injured employee could collect, and 
that the legislature had a rational basis for making such 
distinctions due to the fact that diseases take a long time 
to manifest, and such manifestation can change as the 
diseases progresses making Pia~anent partial disability 
assessment extremely difficult. 

Another common element that has been adopted is to 
limit coverage, for the purposes of determining causality, 
to diseases peculiar to the trade or occupation of the 
employee. At least thirty-three states have adopted this 
approach. 145 Massachusetts has no statutory definition of 
causal relationship. The Supreme Judicial Court has held 
that the harm must come from a single, or series of 
incidents at work, and while it need not be uni~~e to the 
trade, the harm must be identified with the job. 

Examples of the specific distinct approach taken for 
occupational diseases can be seen in the Nevada and Maine 
statutes. The Nevada law makes the administrative rights 
and remedies under the Occupational Diseases Act an 
exclusive one. A claim for death or disability after July 
1, 1947, must be brought within ninety days of the 
employi~7 knowledge of the injury, or within one year of 
death. The law sets forth a schedule of twenty-two 
diseases and also covers those diseases which are 
incidental to work, traceable to the job, and for which a 
causal connection between the job and the disease exists, 
not from a hazard to w~!~h the worker would be exposed to 
equally outside of work. The statute provides for a 
medical review board to resolve any medical question in 
controversy, the decision of which is binding on r~9 
insurer, which in Nevada is an exclusive state fund. 
While Nevada may not be thought of as a highly 
industrialized state, it has provided employment in the 
mining and nuclear industries, both of which have seen a 
high rate of occupational diseases claims. 
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The Maine act covers diseases which are due to causes 
and conditions which are characteristic of a particular 
trade or occupation, arises out of that employment, and the 
last injurious exposuri

5
gccurred after January 1, 1946 in 

the state of Maine. The law imposes liability on the 
employer, and therefore its insurer, where the last 
injurious exposure took place, but indemnity benefits are 
computed on the average wages of the worker when last 
exposed and fgrapacity must occur within three years of 
last exposure. The law has a special · section for 
asbestos related diseases, which eliminates the three year 
period for incapacity to occur, but which only applies to 
an exposure which took place after November 30, 1967. 152 
Since the largest employer in the state is the Bath Iron 
Works, which has been building ships for decades, the true 
effect of this section may be felt in the future by 
employees working in those ship yards in the 1940's, 1950's 
and early 196D's. 

D. Time Standards 

Many of the states have established specific 
timeframes for exposure to the hazardous substance which 
has allegedly caused the injury. While this may help the 
claimant in certain cases, by creating the foundation for a 
presumption of disability, strict and narrow adherence to 
the statutory language can often give rise to harsh and 
painful results. A recent study shows that eighteen states 
have a minimum exposure for dust diseases, five have a 
m1n1mum exposure for all diseases, and fourteen have 
established a maximum expos~53 for cases which result in 
the death of the individual. In addition, eighteen 
states have enacted a maximum exposure for disability and 
~any re~gire that the exposure take place within the state 
1tself. 

The legislative timeframes have created problems for 
all parties, especially where there is a question of 
medical evidence which would claim or rebut the employee's 
total disability. The New York Court of Appeals, in 
interpreting a statute which set a minimum requirement of 
total disability for compensation for a dust disease, 
stated that an incongruous result would develop if the 
employee is denied benefits if, unbeknownst to the worker, 
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he/she was totally disabled ~hile they continued to work 
and had not yet filed a claim. 1 ~ 5 This could lead to a 
result where because of the slow, insidious progress of a 
dust disease on an employee's health, it would be 
impossible to pay an employee until total disability sets 
in, whic~5~ay create years of hardship until that point is 
reached. Other decisions have held that where the law 
requires exposure for two years to silicosis, the claimant 
did not need to prove continuous exposure, because if the 
disease exists, the qui~7ion of exposure would be decided 
in light of that fact. 

Courts have also looked at the objective of the 
statute, not necessarily the strict language of the law 
itself in a vacuum. A Colorado statute required that the 
employee be exposed for sixty days. The state's Supreme 
Court held that the law was not to be viewed in a overly 
technical manner, and that sixty different days of exposure 
were not required, but rather the intent of the legislature 
was to provide benel~~s for any period after the effective 
date of the law. Subsequently, the same court struck 
down the statute's requirement of exposure to silicosis for 
five of the last ten years on the grounds that it had no 
reasonable relation to a legitimate state objective. 15 ~ 

Time periods shoulo begin only when the employee, or 
someone in the place of the employee, knew, or should have 
known the e!Rooyee had contracted a disease from exposure 
on the job. If the time frames are construed literally, 
an employee may be forced to file prior to having actual 
knowledge of the disability or diseases, if only to 
preserve his/her rights. This is a waste of valuable 
resources and time, as well as a burden on administrative 
systems that are already often overloaded. A period for 
filing a claim should be construed from the date of 
disability or from the date that the effects of the disease 
is ascertainable.l61 Without such a requirement, if an 
employee is unaw~~2 of their total disability, their claim 
may be barred. Massachusetts requires a claim to be 
filed within four years after an employee first became 
aware of the causal relationship between the diseaig

3
and 

the job, or within four years of the employees death. 
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E. Medical Panels 

Eighteen jurisdictions provide for a medical board, or 
independent efg~ination of the claimant, in occupational 
disease cases. States use these panels to resolve 
etiological factors of a disease, and the findings are 
often conclusive upon the administrative agency. This 
process has been advocated as a means of removing much of 
the doubt in disease claims. 165 Criticisms of this process 
have focused on the ability of an advocate to test the 
experience of the panel and the neutrality of the 
process. 166 Another concern is that a delegation of power 
to a medical board, which was empowered to determine the 
facts in occupational disease cases and which the agency 
had to affirm even if it disagreed with the finding, may be 
a denial to a party of an effective right of review which 
violates due process Pf~tections under a state and the 
federal constitutions. 7 

F. Dual Causation 

Another aspect that is frequently litigated in 
occupational disease cases is the issue of dual causation. 
In particular, where an employee has contracted a lung 
disease, the etiological factors which have produced the 
ailment may be the result of a workplace exposure, such as 
brown or black lung, or may be caused by a smoking habit or 
environmental elements. For example, byssinosis looks lf~g 
emphysema and may not be diagnosed from an x-ray. 
Alcohol and tobacco have been shown to have synergistic and 
co-carcinogenic effects on many diseases and tumor 
developments. A worker who smokes is exposed to a 
carcinogenic substance will be more likely to develop 
cancer than a non-smoker. Some workplace exposures are 
synergistic in their combination, meaning that they 
intensify, rather 1 ~~an simply add to the likelihood of 
developing disease. 

One court has held that where the employee, who was a 
heavy smoker, submitted evidence that chronic bronchitis 
improved when the claimant left his job, which involved 
exposure to dust, such evi~;gce was sufficient to sustain a 
finding of compensability. Even where a claimant smoked 

STATUTORY ISSUES -----------------------------------------------



-30-

one and one-half packs of cigarettes per day, there may not 
be any apportionment of liability due to the outside 
factor, where the respondent offers no proof on the 
percentage of the claimf9ts disability caused by the non
work related factors. Some jurisdictions have amended 
their statutes to provide for apportionment. New Jersey, 
since 1980, allows a credit to employers for functional 
loss due to smoking.l7 2 In the long term, this may create 
some difficulties in this area but its short term effect 
should be to reduce insurance premiums. It may also remove 
some incentives for employers to establish 11 Wellness 11 

programs, which some companies have implemented in order to 
decrease health insurance premiums. 

The exposure of an employee to cotton dust has been 
found to be a significant factor in the development of a 
compensable disease even if a non-work related factor, 
smoking, has been found to be a significant causal factor 
in the disease.l73 Where the immediate cause of death was 
d4e to a non-compensable factor, a claimant must show with 
unequivocal medical evidence that the claimant had an 
occupational disease and that it was a substantial 
contri£~~ory factor in the claimant's disability or 
death. In addition, some courts have looked at the 
ability of the employee to understand, in light of his/her 
education and experiinSe, that the diagnosis may be related 
to a work condition. 7 All of these elements have created 
a large amount of litigation, particularly where liability 
is an issue, and have established holdings that vary in 
almost every jurisdiction. 

G. Statutory Presumptions 

At least twenty-six jurisdictions have enacted 
presumptions for the pu1~gse further defining the 
compensability of an injury. Massachusetts does not 
have any specific presumptions that relate to exposures for 
occupational diseases, but there are presumptions that may 
have an impact on the litigation of an occupational 
disease. Section 7A of Massachusetts General Law chapter 
152 establishes a presumption that if a worker is killed or 
unable to testify, it shall be prima facie evidence that 
the employee was performing his regular duties on the day 
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of the injury. 17 7 This presumption assists employees who 
are injured at work and there are no witnesses who can 
substantiate the facts. Another section of the law sets 
forth a presumption that if the employee receives an injury 
from certain exposures, without voluntarily assuming the 
risk, from certain exposures it is conclusively presumed to 
have arisen out of the employment. 115 In disease cases, as 
long as the employee can show that it was more likely that 
the disease was due to work related caus~si rather than 
other factors, the claim will be upheld. 79 Police and 
firefighters, who are not covered by the workers' 
compensation act, may be covered by a local option law 
which establishes a presumption that heart disease is work 
related, but even that presumption may be altered as a 
result of recent legislative changes designed to eliminate 
smoking for public safety personnel.l8U 

The United States Supreme Court has addressed the 
applicability of presumptions set forth in interim 
regulations for employees filing for black lung benefits. 
The Court held that a single item of qualifying evidence 
was not always sufficient under the regulations, and that 
the claimant had to establish the facts by a preponderance 
of the evidence. 181 Under the regulations, there were 
three elements that could be presumed if the claimant 
worked in the mines for at least ten years, but the 
probability of compensability was not enough when the 
claimant offered a single item of qualifying evi~g~ce that 
was overcome by more reliable conflicting facts. West 
Virginia created a presumption that if the worker inhales 
minute particles of dust for ten of the fifteen years prior 
to chronic respiratory disability, it is presumed ra~t the 
employee suffers from occupational pneumoconiosis. In 
its analysis of the exposure langauge, the West Virginia 
court held that the key is length of exposure, not length 
of time on a particular job, and that the exposure per±g2 
is not reduced by brief illnesses or labor disputes. 
Many other I~~tes create presumptions for police and 
firefighters. While all of these legislative elements 
do provide some assistance to the claimant, it is not a 
foregone conclusion that the employee will collect if the 
defendant can satisfactorily rebut the presumption. 
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CHAPTER 3 

CIVIL ACTIONS 

In recent years some claimants have attempted to 
bypass the workers' compensation system and seek redress in 
the courts. Part of this movement has been generated by an 
overall dissatisfaction with workers' compensation. In 
particular, a system that was intended to provide sure and 
quick treatment to injured workers is often slow in 
processing cases. Complaints are often raised concerning 
low benefits levels which are often established by the 
employee's wages on the date of injurious exposure, not 
necessarily the date of total incapacity. This can 
obviously create serious problems if a claimant's indemnity 
payment for asbestos exposure is based upon two-thirds of 
his/her wage in 1944, when exposed, and that is the amount 
paid in 1988. This hardship is exacerbated by the fact 
that more than fifty percent of occupational disease 
victims were not entitled to receive Social Security 
Disability Income in 1981. 1 86 

A second rationale which has spurred the filing of 
civil actions is to find a way to get around the exclusive 
remedy applications of the various workers' compensation 
statutes. The quid pro quo for the payment of benefits 
without proof of fault is that the employee is barred from 
bringing a civil action against the employer. In 
Massachusetts, where there is liability in a party other 
than the employer, or in a party which does

1
g9t share the 

employer's immunity, a suit may be brought. A ph1§~cian 
whose treatment aggravates an injury may be sued. If 
the injury is not compensable under

9
the law, a worker is 

not barred from bringing a suit. 18 While this premise is 
easily identifiable in the Commonwealth, as a result of its 
definition of an occupational disease as a personal injury, 
in other jurisdictions it is not as simple. In Georgia, 
for example, where the list of compensable occupational 
diseases was expanded with a "catch-all" intended to 
encompass other diseases, a suit for damages from 
byssinosis was dismissed as being covered by the law , and 
in so doing the court re-emphasized that t~g 0administrative structure was the sole remedy for a claim. 
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Massachusetts has long recognized that for an employee 
who has not elected to maintain his/her common law rights 
to sue, the only remedy available r~ the employee is the 
remedy set forth in the statute. 1 The exclusive remedy 
section of the law has been characterii9~ as narrow, since 
only the employee waives any rights. However a number 
of questions surrounding the issue of the waiver set forth 
in the statute were raised by a 1980 Supreme Judicial Court 
decision which allowed recovery by a spouse and children in 
a civil action against an employer when the employee had 
alre~g¥ begun receiving the benefits provided by the 
law. The impact of this holding has been lessened by 
recent changes in the workers' compensation law to expand 
the sco~9 4 of the waiver provision to incorporate family 
members. 

Dual Capacity 

One theory that has been attempted by plaintiffs to 
get around the fact that workers compensation is the 
exclusive remedy for any work related injury is to bring an 
civil action alleging negligence in the treatment of the 
injured employee. This theory of a "dual capacity 11 for the 
employer is a judicial exception to the exclusive remedy 
provided under workers' compensation laws where the 
employer injures an employee in a capacity other than as an 
employer. Early cases held that an employee's right under 
workers' compensation excluded all other rights and as a 
result, an employee could not sue an insurance physician 
for mt~Rractice in the treatment of the employment 
injury. Subsequent decisions permitted actions, stating 
that workers' compensation was to provide sure and certain 
relief, but it did not f~~Gy compensate an employee for 
neqligence in treatment. 

A major change came in 1952 when the California courts 
held that a nurse could sue her an employer, a 
chiropractor, where the empl~¥7r had been negligent in 
treating a work related injury. The court stated that 
the employer assumed the same responsibility as any medical 
provider for negligence, and1 ~~e injuries received during 
treatment were actionable. Massachusetts has rejected 
the dual capacity argument in an attempt to hold an 
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employer liable in a products liability action. The 
Supreme Judicial Court dismissed the claim on the grounds 
that the use of the product was a routine and integral part 
of the employer's operation and a dual capacity, for the 
purpose of bringing a ci9~1 suit, requires a 
distinct legal persona. 

This theory has been tested in a number of 
jurisdictions. A part-time physician of a company was not 
immune to a suit even though the statute precluded actions 
against co-workers, because the employer had no control 
over the doctor, as a result of the physician's 
professional status, and therefore the employee's co~88 
law right had not been denied as a result of the law. 
The court also rejected a products liability claim agai~Ot 
an employer for defects in the manufacturing process. 
Recently, the same jurisdiction denied a claim by a 
waitress against an architect, who was an officer of the 
employer's company by holding that .the co-employee was 
immune and the ~82kers' compensation statute provided her 
exclusive remedy. The court emphasized the lack amount 
of control exercised by the employer, and found that it was 
extensive and that where the employee can render the 
employer vic~ 0 ~ously liable, there is no civil action which 
can prevail. The federal courts have also rejected tort 
actions against an employer as a landowner and 
manufacturer, declaring that such suits would devastate the 
compensation system and that the injury was P2o~isely the 
type for which the system was established. Claims 
against a joint venturer have been denied in the courts, 
where one party was not named on the insurance policy~ on 
the premise that when one party obtained a policy, it 
covered both joint venturers, so that the emp1~05e's only 
remedy was under the workers' compensation law. 

The treatment of an employee's disease by a public 
hospital created the same duty for ~gg hospital as it would 
owe to any member of the public. If an injury opcurs 
from a relationship which is separate and distinct from its 
role as an employer, the injury invokes separate 
obligati~B~ and there is no reason for the employee not to 
recover. The same jurisdiction interpreted the workers' 
compensation law with its products liability law so that 
the employer did not escape liability for a defective 
product where any other person would have been entitled to 
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recover. 208 The decision stated that there was nothing in 
the law to commend a rule which encourages an manufacturer 
to do less in oroduct safety if the product is to be used 
by an employee. 2D9 As long as the injury is attributable 
to the employers separate and distinct relationship to the 
employee, and invokes obligations different than th~IQ 
between employers and employees, the worker can sue. 
The Supreme Court has held that the Longshoreman•s and 
Harbor Workers Act does not take away the traditional 
remedies of the sea, so that recourse for an unseaworthy 
vessel was possible1 notwithstanding the available remedies 
under the statute. 2 1 In that case, the exclusivity of the 
act did not obviate the duty of the employer for 
maintaining a seaworthy boat, which the C~~2t described as 
traditional, absolute, and non-delegable. . 

Establishing Liability 

Establishing liability in any civil suit always 
presents problems, but these can be exacerbated in an 
action seeking redress for an occupational disease. The 
determination of which insurer is liable is usually hotly 
contested because premiums in these cases are not often set 
with the experience of certain diseases factored in. 
Questions arise as to whether liability should be 
established when the claimant is exposed (Exposure Theory) 
or when the disease ultimately manifests itself 
(Manifestation theory). This problem is compounded by 
court decisions which state that it is legally and 
medically impossible to tell when a disease, such as 
pulmonary asbesto~13 was contracted or which exposure 
created the injury. 

Some courts have adopted the manifestation theory, 
holding that a disease, such as asbestosis, does not result 
in a personal injury in order to trigger insurance 
coverage, until such time as the accumulat~£i of fibers 
produce the symptoms of the disease. Another 
jurisdiction, while specifically rejecting the exposure 
theory, held that the man~!sstation of the disease is but 
one trigger of coverage. The court held that if it was 
only the manifestation which triggered coverage, an insurer 
could stop policies so therefore coverage could also be 
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triggered prior to man~t5station by inhalation exposure or 
exposure in residence. The fact that asbestos was a part 
of the injurious ~19cess was sufficient to equal an injury 
under the policy. 

Other jurisdictions, such as New York, have held that 
the cause of the action accr~IS at the time that the body 
is invaded by the disease. Under this premise, if the 
disease does not manifest itself within the statute of 
limitations, an individual may not have knowledge of the 
exposure, and thus lose their opportunity to remedy the 
injury. The federal courts, interpreting the 
Longshoremen's and Harborworkers Compensation Act, stated 
that all occupational diseases would be barred if the 
statute of limitations begins with the first contact since 
the employe5

1
Bas no reason to know at that time that he/she 

is injured. In particular, the court addressed the 
administrative ease of determining injury only when it 
manifests ~28elf and in that manner establish which carrier 
is liable. 

One of the landmark cases for injured employees 
established that a standard of strict liability would be 
applied to a manufacturer in an civil action for products 
liability

2
2£at resulted from an employee's exposure to 

asbestos. The court, in Borel, held that contributory 
negligence was not a defense to a strict liability 
standard, even though the claimant had information on S92 
possible dangers of exposure from his union newspaper. 
The employee had the right to know what he was working with 
and because of the manufacturer's access to scientific data 
it was cons~~~red an expert held to the higher standard of 
culpability. In this case, the employee had previously 
settled his workers' compensation claim with the insurance 
carrier, but by the time the suit was brought to a 
successful conclusion by the deceased employee's wife, six 
years ha~2 ~lapsed and the net judgement was just over 
$32,000. 

Decisions in other jurisdictions have maintained a 
strict adherence to the exclusive remedy standard of 
workers' compensation. A Delaware court dismissed an 
action against a manufacturer, rejecting the claim that the 
employer's conduct was intentionally tortious, and held 
that workers' compensation, which was designed to provide 
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benefits without fault and remove the uncertainties of 
civil act~~gs, was the exclusive remedy for the injured 
employee. 

Concealment of Harm/Failure to Warn 

Some courts have adopted certain tort principles when 
establishing the duty of an employer to their employees. 
Claims against an employer for fraudulently concealing its 
knowledge about the dangers of the work environment have 
provided claimants with some success. The California 
Supreme Court decided that the aggravation of an existing 
injury, as a result of the knowledge that an employer had 
for over fifty years, was not compensable under workers' 
compensation, · but could be remedied with a tort action. 22 6 
A failure to warn a former employee of the dangers of 
exposure to nuclear radiation, when discovered after the 
end of the emp~~rnent relationship, created liability for 
the employer. The fact that tort cases may provide a 
greater opportunity for success and the potential size of 
the awards is often a compelling rationale for the filing 
of suits, but courts which allow actions for post
termination failure to ~~Sn may in the long term undermine 
the compensation system. 

Negligent Inspection Claim 

One theory presented to the courts in order to 
circumvent the exclusive remedy prov1s1ons of workers' 
compensation statutes has been claims against insurers for 
negligence in the inspection of the employers' premises. 
In a 1934 case, the Massachusetts Court held that an 
insurer could be sued as a third party, but where the 
parties had reached an agreement under the workers' 
compensation law, even though it was not approved by the 
Industrial Accident Board, that conduct was an election to 
choose the statuto2¥

9
remedy and not sue some person other 

than the insured. The Supreme Judicial Court 
subsequently moved from this premise and applied certain 
policy perspectives to the filing of civil actions. In 
1965 the Court held that an insurer which engages in 
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accident prevention, the social desirability of which 
cannot be questioned, should be able to do ~~ without 
liability for failure to discover a hazard. 0 This 
doctrine has recently been reaffirmed when the Supreme 
Judicial Court rejected a suit aga~~ft an insurer for 
failure to warn employees of danger. While the tone of 
the earlier decision rested on policy grounds, here the 
Court stated that an insurer does not act in a dual 
capacity when it performs safety inspections of insureds' 
premises and S~2refore there is no third party liability 
for any injury. In effect, the Massachusetts courts 
have carried the employers liability over to encompass the 
insurer. 

Other jurisdictions have reached similar conclusions. 
Indiana has held that a compensation carrier which engages 
in safety inspections, incident to its coverage of a 
company, is not truly a third party in the usual sense and 
if liability was to be P~j~ed on insurers, they would cease 
doing the inspections. A state has been held immune 
from a failure to i~~iect civil action where the state was 
also the insurer. The First Circuit Court of Appeals 
has held that under Rhode Island law an insurer is not 
liable for a negligent inspection of the employer's 
plant. 23 5 The fourth circuit dismissed a claim for lack 
of due care in its inspections against an insurer because 
the insurer had assumed no more than2 ~ge employer did under 
the workers' compensation statute. The Second Circuit 
Court of Appeals, applying Connecticut law, ruled that the 
insurer was not liable, in part becay~; it did not contract 
to perform the safety inspections. Arkansas law was 
interpreted to exclude actions against insurers for failure 
to inspect because it would include potential unlimited 
liability for carriers, as 2~gll as the potential 
abandonment of safety precautions. 

Decisions in other jurisdictions have not foreclosed 
the ability of the employee to bring a civil action. At 
one time New Hampshire held that under the law, the 
employee was not deprived of his/her common law rights and 
the insurer's duty was not that of the employer, but as an 
alleged breach of a common law duty and ther2~~re the 
insurer did not share the employer's immunity. This 
holding was short lived as the legislature amended the law 
in the next year to include generally the insurance carrier 
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in the definition of e~~~oyer, which gave carriers the same 
immunity as employers. A similar decision was reached 
in Iowa, where the court, noting that the insurer could set 
off any damages, permitted the suit and agreed with the 
plaintiff that no inspect~~£ by the insurer was preferable 
to a negligent inspection. 

An example of the diversity of op1n1on in this area 
are a number of holdings concerning the Michigan statute. 
Initially, a decision declined to assess liability when an 
insurer was preforming an act necessary to the proper 
carrying out of its functions under the law and if there 
was liability in tort, as well as under the workers• 
compensation act, it would be the equivalent of strict 
liability for the insurer. 24 2 This decision by the federal 
courts intending to interpret Michigan law was widely 
cited. 243 A Michigan court subsequently distinguished this 
decision and held that the insurer assumed duties that were 
not those.of the employer and therefore was held liable for 
its negligence. 244 The court .specifically stated that the 
result of the defendant insurance company being subrogated 
to the rights of its own plaintiff for 

2
workers• 

compensation benefits was not overly incongruous. 45 This 
decision was followed by the same circuit court responsible 
for affirming the initial decision, finding safety 
inspectors negligent, after 16 or 17 ins~~gtions, for 
failing to recommend safety improvements. Michigan 
finally amended its law to forbid actions for negligent 
inspections in 1972, but the change was not applied 
retroactively to pre-amendment injuries. 24 7 Perhaps a 
better example of the confusing precedents in this area was 
set forth by the Fifth Circuit Court of Appeals, which 
remanded a similar action back to the district court for 
further findings because the ~~~ted decisional law was all 
over the place on this issue. 

Preclusion Decisions 

Another element that presents itself in the litigation 
of occupational disease claims is the effect of a prior 
decision on the merits of the claim at hand. Since the 
administrative structure may be less stringent than court, 
and the application of standards of proof may favor 
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claimants, it is understandable why the issue has been the 
source of confusion. Indiana has estopped an employer from 
arguing that a claimant was not an employee in a workers' 
compensation claim, after succe~~~ully defending a civil 
action on the grounds that he was. Minnesota has held 
that an Industrial Commissioo 3rder is a final adjudication 
on the merits of the matter. 2 5 In analyzing the effect of 
a dismissed civil action in a subsequent workers, 
compensation case, a federal court did not apply collateral 
estoppel since the administrative process was more free 
wheeling as to the quantum of proof and all doubts un~51 
the law were to be resolved in favor of the employee. 
An Ohio court held that an employee is not barred from 
recovery for an intentional tort after accepting workers' 
compensation benefits, because the issue in the 
administrative matter, whether the injury arose out of 
em~lo1W2nt, was not the same issue as that raised in the 
su~t. 

Massachusetts; under the standard .in existence until 
1985 and under the latest changes made by the Workers 
Compensation Reform Act of 2 5~at year, has not applied any 
statutory rules of evidence. The agency has been on its 
own to determine the various procedural guidelines that it 
will follow. The Supreme Judicial Court has not been 
persuaded as a matter of policy that collateral 25~oppel 
should not apply to workers' compensation claims. In 
part relying on the deference paid to the expertise of the 
administrative agency, and also on the basis that the 
central issue had been fully litigated and essential to the 
agency's finding, the Court stated that a decision against 
an insurer could be given preclusive effect when presented 
d~f~nsive~y b1s5he estate of a homeowner in a subsequent 
c~v~l act~on. 
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CHAPTER 4 

ISSUES 

There are a number of serious problems that confront 
any potential solution to the resolution of occupational 
disease cases under the existing mechanisms which are 
currently available for injured parties to redress their 
claims. The Massachusetts courts have stated that while 
workers' compensation insurance is part of the production 
cost of the employer and the aim is to give the injured 
employee the benefits due him/her in an expediti~~~ manner, 
the act creates rights and remedies all its own. Yet it 
appears that as long as the courts apply antiquated common 
law rules into the various workers• compensation acts, 
which were intended to narrow the harshness of co~9n law 
decisions, litigation and appeals will continue. This 
basic principle has been upheld in other jurisdictions. A 
New York court, in rejecting the narrow interpretation of 
an insurer in the construction of the statute of 
limitations for a death from an occupational disease, 
stated that the law was remedial in nature and should be 
construed liberally in favor of the claimant, without 
resorting to common ~g~ principles which the law was 
intended to eliminate. 

The differences in the application of occupational 
diseases varies in each jurisdiction. Almost forty years 
ago, Ashley St. Clair, an attorney for Liberty Mutual 
Insurance Company, the largest private workers• 
compensation carrier in the United States, stated that 
there was no reason that full coverage not be given to all 
occupational diseases, without resort to a list, and there 
was no justification for paying less ~gg an industrial 
illness than an industrial accident. For any large 
insurer, the differences in state laws can only create 
additional administrative costs which are passed on to the 
insureds. 
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UNIFORM NATIONAL STANDARDS 

In the last few decades there has been a good deal of 
discussion over some sort of plan which would attempt to 
federalize the administration of workers• compensation. 
This type of uniformity, for a program whose social and 
economic utility have been debated over the last eighty 
years, would eliminate much of the differences which is 
evident between jurisdictions for both traumatic injuries 
and occupational diseases. The concept was rejected by the 
National Commission on State Workmen's Compensation Laws in 
its 1972 report which emphasized a number of 
recommendations which it believed would help improve state 
systems. Recently, in recognition that the social costs of 
litigation outweighed the social costs of benefits, federal 
legislation was proposed that would have replaced workers• 
compensation coverage for asbestos victims with federal 
benefits and have fore~~8sed the opportunity to file 
products liability suits. As a result of the wide 
variety of opinion, changes have come in both large and 
small pieces in almost every jurisdiction in the country. 

The National Commission made a number of 
recommendations on the extent of workers' compensation 
statutes nationally that were intended to improve the 
overall effectiveness of the administrative process. Among 
these were the full coverage of all work related diseases 
and the eliminat~g£ of any requirement that the injury 
occur by accident. Work related diseases should not be 
excluded due to what is listed in a schedule as a result of 
the technical applications of the law. The Commission also 
suggested that disease etiology be determined by a 
disability evaluation unit and that its findings be 
accepted as co~g~usions of fact where possible dual 
causality exists. Finally, the report stated that the 
exclusive remedy of workers' compensation be maintained, 
and while third party suits against negligent persons be 
allowed, immunity should be extended to any party 
~erform~ng t~g3normal employer functions, such as safety 
lnspectlons. 
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BENEFIT COMPUTATION/STATUTES OF LIMITATIONS 

In Massachusetts, prior to the recent amendments 
enacted in 1985, the employee's indemnity payment was 
determined by the date of the injury. Where there was an 
accumulation of harmful matter as a result of long term 
exposure, the injury occurred when the accu~g~ation became 
great enough to incapacitate the employee. In cases 
where there was a long latency period this created severe 
hardships for workers and their families. A vivid example 
of the problem is set in Squillante's Case, 389 Mass 396, 
450 NE2d 599 (1983), where the rate of compensation, 
twenty-two dollars per week, was established on the date of 
injury, which was the date of last exposure in 1945, not 
the date of incapacity in 1974. The Court firmly rejected 
any argument that would have applied any common law 
principles, stating that any change in det2s~ining the date 
of injury must come from the legislature. Change did 
come and under the current law, where there is a difference 
of at least five years between the date of injury and the 
date of eligibility for benefit~~ 6 the date of eligibility 
determines the level of benefits. 

Filing requirements often create difficulties for 
injured workers. Requirements to file within set statutory 
timeframes are frequently impossible to meet as a result of 
etiological factors associated with occupational diseases. 
In 1965 the Council of State Governments recommended that 
where the nature of the disease is not known, there should 
be no limitation on filing until the employee knows, or in 
the ex2s9ise of reasonable diligence should know of the 
injury. The National Commission made a similar 
statement, recommending that the period for filing claims 
be three years after the date the claimant knows of the 
impairment, o5

6
lith reasonable diligence should have known 

of the injury. An example of the extent of the problem 
can be seen in a recent decision from the Montana courts. 
Under the Montana law, there was no common law right to sue 
if the employee is eligible for compensation and the 
statute of limitations for workers' compensation was three 
years. An employee who discovered t.hat he suffered from 
asbestos exposure four years after he left his job was 
ther2~~re ineligible for compensation, but was entitled to 
sue. This case leads to the possibility that all one 
has to do to maintain a civil action (and greater possible 
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recovery) is to deliberately miss the deadline to ensure 
ineligibility for benefits under the law. This is clearly 
the antithesis of the philosophy behind workers' 
compensation. 

In response to the mounting pressure to address this 
problem a number of jurisdictions have amended th2~5 
statutes recently in the occupational disease area. 
Changes made to mandatory statutes that have been applied 
retroactively in order to remove barriers to lengthy 
latency periods may withstand arguments that such changes 
impair the contractual rights of the parties. 271 Debate 
continues as to whether some form of federal intervention 
should be considered, if not for all workers• compensation 
programs at least for occupational diseases, in order to 
provide the necessary stability and certainty for all 
parties. 272 

Tort litigation is an adversary process, implemented 
to ·correct a wrong, while workers • compensation is a 
system, not a contest, the purpose of which is to supply 
security and certainty to an injured worker while 
distribu2~~g the costs among the consumers of the 
product. The problems with the administrative process 
and civil suits has long been recognized and change has 
been championed· frequently. Although some commentators, 
such as Judge Posner, have done research which indicates 
some positive aspects of the tort process prior to the 
enactment of workers• compensation laws, for the majority 
it was an unacceptable pr~9~ss that placed unnecessary 
burdens on injured employees. Samuel Horovitz, one of 
the leading practitioners and analysts of workers• 
compensation, recommended combining the two systems to 
allow the employee to receive 29§t remedies when an 
employer•s negligence was proven. Many statutes do 
permit a greater 57~overy where there is some form of 
serious misconduct. Yet a combination of the two 
elements has never been fully integrated leading to 
widespread complaints of both. 

A recent study 
District Court for 
3,974 asbestos cases 
of those cases 1,453 
and 750 have been on 

of cases pending in the Federal 
Massachusetts showed that 77% of the 

filed since 1984 are still pending and 
have been waiting three of more ~;,rs, 
the list for five or more years. 
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Since an individual may only have from two to five years to 
live after diagnosis, and the cases often take as 19ug as 
one year, the injustice of the process is obvious. 8 One 
factor that may be at issue is that the Massachusetts 
courts have stated that even in a civil action an employee 
is limited in his/her recovery to the amount that they 
would have been entitled to under the law absent a statute 
setting out the amount of damages to be recovered. 21 9 It 
is this sort of concern that leads to forum shopping by 
litigants and further complicates the litigation process. 

The dual capacity doctrine, which established the 
precedent upon which many of the third party actions have 
been based, has been replaced by a tighter standard in many 
jurisdictions. Most laws deal with persons, not capacity, 
so that the issue is not the relationship or ~SOivity, but 
rather the identity of the third party. The dual 
capacity doctrine has been replaced by a dual . persona 
doctrine. This is primarily a theory of Professor Arthur 
Larson, who advocates that an employer is a third party 
liable in tort only if there is a second persona so 
independent from and unrelated to the normal status of 
employer that by estab~~Ihed standards the law recognizes a 
separate legal person. This corrects the possible broad 
application of the term "capacities" and if the "dual 
persona" is to apply, the injury must flow solely from the 
non-employer persona, not be just coincidental to it. 2 82 In 
viewing this aspect of the insurer/employer relationship a 
number of courts have held that if the compensation carrier 
occupies another capacity with the insured, such as general 
liability carrier or risk management consultant, the 
emp~oyer~S 3 irnrnunity does not protect it from third party 
act1ons. 

On a national scale, each jurisdiction has its own 
parameters which have been established for the filing of 
any suit. Some states, such as New York, begin the period 
of limitations when the substance enters the body (first 
exposure rule}, while others have the cause of action 
accrue on the last day of injurious exposure (last exposure 
rule). The application of the last injurious exposure is 
basically a rule of proof and liability which relieves the 
moving party from

2 
oroving specific causation to any 

particular employer. 8~ Another concept is to use medical 
evidence in order to ascertain when the plaintiff was 
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injured and begin the period of limitations from that 
point. The discovery rule, which is similar to that 
recommended for workers' compensation statutes, begins to 
toll the period of limitations when the plaintiff knew, or 
should have known, of the injury. These differences can 
lead to forum shopping between jurisdictions where the 
employer is a national company. In diversity actions where 
service requirements, which are an integral part of any 
statute 2 g~ limitations, are at issue state law will 
control. 

In addition to raising the statute of limitations as a 
defense, defendants have used other arguments in order to 
avoid liability. The state of the art defense holds a 
distributor or manufacturer liable only if the potential 
dangers were scientifically discoverable at the time the 
product was placed into the stream of commerce. This 
defense rests primarily on the level of scientific 
achievement at any point in time. However this defense has 
been rejected and liability has been assessed for a failure 
to warn even though there may have been pr~ggmed awareness 
of the danger in the medical community. In this case 
the product was not reasonably safe, and where the users 
are unaware of the danger, the burden of the injury should 
be placed on

2
S9e manufacturer who profits from the sale of 

the product. 
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EXTENT OF PROBLEMS WITH OCCUPATIONAL DISEASE 

The size and scope of this problem for our society 
cannot be overestimated. A recent study in New York found 
that occupational disease was the fourth mo~t frequent 
cause of death in the state (after heart disease, cancer, 
and strokes), with twice as many dying each year than from 
murder or suicide, yet only one percent of the workers 
compensation awards went to its victims. 288 While stating 
that these figures most likely underestimate the problem, 
there was only one occupational health physician for each 
108,000 workers a~g9only about fifty enter practice each 
year nationally. There are approximately one half 
million physicians in the United States, yet only 800 are 
Board certified in occupatio~9 gealth, which is .16% of all 
the doctors who are licensed. However, since in 1972 
there were only 72 doctors with a board certificaS~~n in 
this area, it appears that the problem is improving. 

At the same time approximately 700,000 of the almost 
two million reported employees partially or severely 
disabled by occupational disease suffer from long term 
disability, but only about five percent of those severely 
disabled re~9~ve workers compensation as their major source 
of income. A study of product liability suits showed 
that seventy percent of the claims involved industrial 
products ~~~ fifty-eight percent of the claimants were hurt 
at work. The problem for the courts and the 
administrative process is clear, but statistics show that 
the problem is only going to get worse. 

Studies have shown that it can take six times as long 
for the administrative system to respo~~4 to occupational 
disease claims as for accident claims. Sixty three 
percent of all occupational disease cases were controverted 
as opposed to ten percent of accident cases, and of those 
litigated work relatedness was the primary reason in 
seventy-three percent of the disease cases versus just 
twenty-one percent of the accident claims. 29 5 A break~own 
of those controverted matters shows that where the claim 
concerned a dust disease, it was contested eighty-eight 
percent of the time and if the case concerned respiratory 
conditions due to toxic cond~g~ons it was contested 
seventy-nine percent of the time. 
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Data has shown that less than three percent of all 
workers' compensation cases deal with occupational diseases 
and while the average payment for a person totally disabled 
for life with an occupa1~9nal disease is $9,700, it is 
$23,400 for accident cases. The difference is even more 
dramatic when comparing the $3,500 cash payment of a 
survivor of an occupational disease against 29 ~he $57,500 
paid to the survivor of an injury case. The major 
sources of income for adults severely disabled from 
diseases was Social Security (53%) pensions (21%) and 
welfare (16%), with workers' ~~~pensation being the major 
source for only five percent. One reason for this could 
be that the vast majority of SSDI cases are accepted for 
payment with only five percent of the

3
gases under SSDI 

involving administrative or legal appeals. 

The problem is not new, but it is becoming more 
severe. During the four year period from 1966-1970 more 

:~~~er~i~~~~ ~~l~~~t~:m~30Isui~ ~~8~n~~~i~~l~~o~h~o~~~r;h~~ 
the Social Security Trust fund ~0~t to employees suffering 
from occupational diseases. The United states 
Department of Labor in 1986 put forth estimates that the 
cost of occupational diseases to the Social Security 
Insurance Program and Medicare was 3.3 billion dollars in 
1984. California has seen an increase of sixty-three and 
one half percent in its number of occupational disease 
cases from 1977-1983.J03 Arkansas saw an increase of 
forty-six percent in reported illness from 1983 to 1984 
while at the same time the average cost p35

4
case was fifty

five percent higher for disease cases. The Florida 
Department of Labor and Employment Security, Division of 
Workers' Compensation recently reported an almost sixteen 
percent increase in occupational disease cases. It has 
been predicted that by the year 2000 there will be 200,000 
deaths due to asbestos exposure and the potential liability 
against ~OS manufacturers may be as much as 170 billion 
dollars. 

Proposals have been discussed to reform the tort 
system, by placing limits on product liability claims, and 
constant discussion takes place on amending the various 
workers' compensation laws. Proposals to federalize 
disease claims, in order to provide greater uniformity to 
the standards for occupational diseases have so far been 
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rejected. Removal of only the most serious and disabling 
of diseases into a separate administrative system or for 
just asbestos cases have been su~ggsted, but as of yet have 
not received widespread support. In New Jersey insurers 
and manufacturers have voluntarily joined a non-profit 
organization, the Asbestos Claims Facility, which has an 
objective of attempting to provide a central place for 
filing a claim, without resort to court, as well as trying 
to settle claims in an expeditious fashion while conserv~89 
assets for compensation for the injured worker. 
Presentation of a claim to the facility does not bar a 
plaintiff from bringing a suit if no settlement is reached 
but after one year of o~08ation more than twelve hundred 
cases had been resolved. Unless legislative bodies 
begin to address this problem, it is not inconceivable that 
similar mechanisms will be developed all of which may not 
have the appropriate objective, which workers' compensation 
is intended to have, in mind. 
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OCCUPATIONAL DISEASE REPORTING IN MASSACHUSETTS 

There is no statewide reporting and surveillance 
system for determining the incidence of occupational 
disease in Massachusetts. The most recent surveys of 
occupational illnesses and injuries in the commonwealth 
were conducted in 1979 and 1980, when Massachusetts 
participated in the Supplementary Data System (SDS), 
organized by the federal Bureau of Labor Statistics. This 
data system was created as a means for gathering detailed 
information on the characteristics of occupational injuries 
and illnesses and demographic information on affected 
populations. States participating in the SDS system 
submitted uniform data items from first reports of injury 
or illness for workers' compensation. 

The current incidence of occupational illnesses in 
Massachusetts is unknown. Nevertheless, some observations 
can be made on the basis of existing information. 

An examination of first reports of injury submitted to 
the Massachusetts Department of Industrial Accidents during 
the 1987 calendar year tends to support the general 
characterization of occupational disease claims cited 
earlier. A total of 52,276 first reports were received 
during 1987. Of these, 2,882, or 5.5%, were for an 
occupational illness. This figure closely mirrors the 5% 
figure which is generally offered as an estimate of illness 
claims in the workers' compensation system(s). 

The distribution of reported illnesses also largely 
reflects typical patterns of workers' compensation illness 
claims. There tend to be relatively few reports for 
complex occupational illnesses, such as respiratory 
conditions, asthma, hepatitis and pneumoconiosis, while 
there are relatively large numbers of such evidently work
related illnesses as dermatitis, inflammation of the 
joints, and conjunctivitis. 

For instance, nearly half of the reported illness 
reports are for either inflammation of the joints (24%) or 
for infective and parasitic dermatitis (24%). Conversely, 
conditions of the nervous system account for just 6% of the 
illness reports, while conditions of the respiratory system 
and hepatitis are reported even less frequently, 3% and 2% 
respectively. 
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These same general trends are corroborated by the 
distribution of illnesses in available data from. the 1980 
SDS reports. In 1980, 4.4% of 33,891 first reports 
submitted in manufacturing and construction industries were 
for occupational illnesses. Of the 1,505 illness reports, 
33% were for inflammation of the joints and 30% were for 
infective or parasitic dermatitis. More complex conditions 
were reported much less frequently. Only .4% of the 
illness reports were for heart conditions, with still 
fewer--less than .1%--reports for conditions of the 
respiratory system and conditions of the nervous system. 

While difficult to quantify, the true dimensions of 
occupational disease in Massachusetts may be greater than 
those suggested by first reports filed with the Department 
of Industrial Accidents. Problems with determining 
etiology and diagnosis can contribute to this 
underreporting as well. If the national estimates 
indicating that only 3% of cases of occupational diseases 
involve claims for workers' compensation are applied, then 
perhaps the 1,500 to 3,000 employees for whom first reports 
of injury are filed in Massachusetts represent only a 
portion of new cases of illness each year. First reports, 
at present, involve lost work days and long latency periods 
may impede reporting. 

The industrial mix of the Massachusetts economy 
provides an additional framework for scrutinizing reported 
occupational illnesses. Nonagricultural employment in the 
state averaged 3,045,800 in 1987. Much of this workforce 
was engaged in the manufacturing and construction 
industries. In the manufacturing sector, employment 
averaged 597,000 and in construction, it stood at 136,700. 

The service, government, and wholesale and retail 
trade sectors also employ large numbers of Massachusetts 
workers. Employment in the service industries in 1987 
averaged 847,300, while in the wholesale and retail trade 
sector it was 719,000. Government employment was 397,500. 
While these are not traditionally considered high risk 
industries, they are by no means free of hazards, 
particularly with the wider use of new technologies in 
commercial establishments and in the office. The primary 
concern here is nevertheless with the construction and 
manufacturing industries. 
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Given the large number of Massachusetts workers 
employed in the construction and manufacturing industries, 
it is reasonable to expect that occupationally related 
cancers, asthmas and other diseases will occur with some 
frequency. These expectations are not borne out by the 
diseases reported in the 1980 and 1987 first reports of 
injury. For instance, first reports of injury were filed 
for only 4 cases of pneumoconiosis and one case of 
asbestosis in 1987. Considering the long latency periods 
of pneumoconiosis and asbestosis, the wide use of asbestos 
in the construction and shipbuilding industries, and the 
traditional importance of these industries to the 
Massachusetts economy, it is intuitively clear that the 
actual incidence of asbestos related diseases must be much 
higher than the five cases reported in 1987. Stricter 
controls over the present use of asbestos and the virtual 
elimination of shipbuilding in the Massachusetts economy 
will not necessarily affect the incidence of asbestosis for 
some years into the future. Thus, what the first reports 
of injury reveal is not that asbestos related diseases are 
not very prevalent, but simply that they are not surfacing 
in the workers' compensation system. 

Occupational cancers also were infrequently reported 
in 1987 first reports of injury, with a total of 13. The 
true number of cancers arising from workplace exposures 
during that period in Massachusetts is impossible to 
determine, but it is possible that the figure is much 
greater than the 13 cases reported to the Department of 
Industrial Accidents. Medical experts generally estimate 
that 10% of cancer deaths are caused by occupational 
exposures. A very conservative estimate would place the 
number of cancer deaths in 1989 in Massachusetts at 14,100. 

Some of the reasons for the underreporting of 
occupational diseases in the workers' compensation system 
have already been specified. However, along with those 
factors which complicate the identification of the work
relatedness of diseases, some disease cases whicn are 
clearly occupational in origin are discouraged from even 
seeking relief through the workers• compensation system. 
One example in this regard is asbestosis. 
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It has been noted that workers' compensation data 
reveal very few first reports of injury for asbestosis. In 
contrast, however, the Boston Globe reported in 1988 that 
since the late 1970s, more than 4,600 workers diagnosed as 
having asbestosis had filed liability cases against 
manufacturers in the federal court in Massachusetts. In 
addition, new cases were reported to be entering the court 
system at the rate of 150 to 200 a year. These figures are 
instructive for several reasons. At the most obvious 
level, they conclusively--if still imprecisely--verify that 
asbestosis is a larger occupational health problem than 
statistics from the workers' compensation system would 
suggest. But these cases would also appear to represent a 
specific trend in the relationship between occupational 
disease and workers' compensation, one in which even a 
disease whose occupational relat~dness is not questioned 
will go outside the system for compensation. 

One reason that someone with asbestosis might seek a 
third party recovery in the tort system is fairly 
straightforward. The disease may not be so far advanced as 
to be disabling, thus allowing the employee to continue 
working and disallowing eligibility for workers' 
compensation. Obviously, such a worker who seeks 
compensation for pain and suffering or other noneconomic 
cause can only turn to the court system for relief. 

There are also occasions in which workers' 
compensation claims are not filed for workers who are 
disabled by asbestosis. A claim which is eligible for 
workers' compensation may not be filed if a client's 
attorney considers the financial recovery too low to 
justify the amount of time required to pursue the case. A 
study by the Workers' Compensation Research Institute 
indicates that workers' compensation claims are filed by 
attorneys whose clients are experiencing financial hardship 
in order to ease pressures to accept a lower tort 
settlement. In addition, research by Barth on asbestos 
insulators who died of asbestos related diseases between 
1967 and 1976 revealed that medical costs were paid under 
workers' compensation for only 4 percent of those studied. 
For some, the need or incentive to file for workers' 
compensation is reduced by the availability of private 
pensions and disability insurance benefits. 
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ASBESTOS SUITS IN MASSACHUSETTS 

In the last year there has been an increased amount of 
attention which h'as focused on the delays in the federal 
district court system in Massachusetts for the processing 
of asbestos cases. Numerous newspaper articles have 
publicized the lengthy period necessary for adjudicating 
these suits. In addition to actions by the state 
legislature, nine members of the Massachusetts 
congressional delegation publicly criticized the U.S. 
District Court for its inability to speedily handle the 
thousands of asbestos cases in its docket. This complaint 
was shared by union leaders and other public officials as 
well. 

Published statistics indicate that asbestos cases made 
up 38% of the ci¥b~ docket for the u.s. District Court as 
of early 1988. Other figures indicated as of 9/30/87, 
of the 2,085 pending cases over t~lOe years old, 
approximately 1,400 were asbestos cases. Not only did a 
very high percentage of the cases concern asbestos suits, 
but the average time from filing to termination of all 
civil cases in the district court was one year, one-sixth 
of the ~lirage time necessary to conclude asbestos 
litigation. A partial explanation for these figures may 
lie in the fact that the discovery process for the parties 
may be complicated by the fact that due to the long latency 
period, a plaintiff may have changed jobs or there may 
simply be no way to identify or recall an abusive stimulus 
due to the passage of time. 

Research into the number of asbestos related product 
liability suits has also been examined by the Cambridge 
based Workers' Compensation Research Institute. The study, 
in part, looked at the relatively non-restrictive system in 
Massachusetts in order to examine the strategies employed 
under a liberalized state system. The approach for the 
report was a case study methodology consisting of lengthy 
interviews with 41 key participants in asbestos cases· in 
both the state worker's compensations and in the civil 
trial system.3l2 In . particular, the focus on the 
Massachusetts system looked at the process and the law 
prior to the 1985 reform. 
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The report noted that in the systems studied, neither 
of which had any significant bars to bringing a workers' 
compensation claims, the majority chose not to do so.Jl3 
This is explained as possibly resulting from a number of 
factors. The smaller amount of benefits from workers' 
compensation (in comparison to a tort suit) and the 
possibility that disability has not yet manifested itself 
are possible rea1~~s for not pursuing a workers' 
compensation claim. The report also notes that 
attorneys may be concerned over the preclusive effect of 
the workers' compensation case in future product liability 
actions and may see the low net return as p~f§ible reasons 
for foregoing the administrative remedy. However, 
compensation claims are pursued when the plaintiff (or 
family) is in need of benefits sooner than a suit can 
provide them. 

The study conclusion calls into questions sam€ of the 
assumptions about the utiliz~I~on of a federalized system 
for occupational diseases. In particular, the use of 
current systems as a model for a federal format and the 
availability of other sources of bene~l7s will still 
provide incentives to use the courts. While some 
concerns with respect to the Massachusetts statute itself 
have hopefully been addressed by the 1985 changes the 
administrative burdens and costs of joining defendants, and 
adjudicating the case, still remains. 

Case decisions in the courts will also impact the 
decision to pursue that avenue. Recent decisions in 
asbestos cases have decided that for the products liability 
claim there can be no negligence wit~~~t a finding of the 
implied warranty of merchantability. In a wrongful 
death action, the "discovery rule" may not be applied under 
the statute to avoid the limitations imposed by the 
legislature.319 It is clear that the court system will 
continue to see litigation as long as the uncertainty over 
these cases remains. 
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CONCLUSIONS 

There are many elements which impact on the resolution 
of occupational disease cases. Issues concerning 
liability, causation, statutes of limitations, 
apportionment, extent of disability, rehabilitation, risk 
management, and claims management are all interwoven into 
one common fabric that is often tattered and frayed around 
the edges. But while it may have its faults, the intent 
and the focus of the governing principle of workers' 
compensation should not be lost. The law provides 
compensation for workers, hopefully in a equitable and 
judicious fashion, and should eliminate the time and 
expense of litigation in the courts for workers and 
employers, and those who stand in the place of employers. 
It is obvious that with respect to occupational illnesses 
that this goal is often forgotten. 

As a result of the lengthy time periods and 
difficulties in diagnosis for disability, ·courts should 
consider the intent of a law, in view of its statute of 
limitations, and look to applying the law in a broad and 
liberal manner in order to fulfill to overall purpose of 
workers' compensation. Reliance on common law principles, 
particularly for occupational diseases, is a contradiction 
since the premise of workers' compensation was to 
eliminate, or at least ameliorate, the harshness, delay and 
expense that is endemic to common law litigation. 

Statutes which require specific periods of exposure 
should be amended. It is generally true that the longer 
exposure to a health hazard, the greater the liability of 
developing a disease. However, not all diseases are dose 
related. Even a brief exposure to some substances may be 
sufficient to cause some diseases. At the same time, long 
periods of minor exposure may not be harmful while short 
periods of intense exposure may. The individual 
susceptibility of workers is also likely to effect who does 
and does not develop a disease. Limitations, based upon 
length or time of exposure, on filing claims within certain 
time frames should be abandoned. To allow them forces the 
legitimately injured employee to seek other avenues of 
redress, and rightfully so, such as filing a tort action or 
seeking benefits under some other format such as SSDI. In 
this manner the cost is generally shifted to society as a 
whole. 
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If the costs of industrial injuries is to be borne by 
the employer, as a cost of the production process, it is 
important to ensur~ that the cost is placed there, and not 
in another forum. Artificial barriers for filing claims 
place employees in the position of filing prior to any 
manifestation of the exposure taking place. This presents 
an anathema to our whole concept of jurisprudence if claims 
are filed prior to any cause of action accruing. The 
period for filing should be tied to knowledge of the 
injury. 

Legislatures should eliminate any reference that 
mandates the disease be peculiar to a trade or that 
excludes an ailment that may also be caused by elements 
from ordinary life. These restrictions can be overcome by a 
consistent and certain standard of proof applied by the 
agency and the courts that proves a causal nexus with the 
employment process. The employer should take the worker as 
he/she is, and if the work environment has contributed in 
any way, then liability should be apportioned accordingly. 
An example of such apportionment is evidenced in the Crum 
and Foster Report of its Occupational Disease Task Force 
which stated that if the work related factor was the 
predominant cause, workers' compensation benefits should be 
paid. To do otherwise would establish a cost shifting 
precedent that would impact on the health care delivery 
system, and ultimately fall on the tax payer to address. 

The establishment of proof that there has been 
negligence in the workplace is difficult, uncertain, and 
costly in terms of time and money. Plaintiffs must deal 
with statutes of limitations and establish both causation 
and liability. This is difficult because while 
epidemiological studies, which look at the pathology of a 
disease, can ascertain that the employee has had an 
injurious exposure, it will not necessarily prove that the 
disease is caused by that exposure. Often one of the 
possible culpable parties, the employer, is immune (due to 
the exclusiveness of workers' compensation as a remedy)' and 
the plaintiff doesn't know who made the product that was 
used. While the recovery in a suit can encompass all of 
the civil remedies, this potential liability provides a 
greater incentive for the defendant to controvert the 
dispute. 
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The patterns of occupational disease reporting in the 
workers' compensation system have prompted concern with the 
systems ability to provide adequate relief to injured 
employees. In turn, questions have been raised regarding 
the impact under-reporting of occupational diseases has on 
some of the goals of workers' compensation. For instance 
two of the most important policy goals of workers 
compensation are the encouragement of safe workplaces and 
the provision of adequate wage replacement to disabled 
workers. If occupational disease victims are not 
compensated, then not only are they deprived of benefits, 
but incentives to maintain healthful work environments are 
undermined. This problem is often identified by health 
professionals and policymakers as ~rounds for reconsidering 
the relationship between occupational disease and workers' 
compensation. 

Filing civil actions does nothing to create an 
atmosphere conducive to returning the employee to work as a 
productive and useful member of the work force. Costs of 
litigation are not only borne by the parties, but also by 
society as court dockets throughout the country remain 
backlogged. Since a suit is a win-lose proposition, there 
is little or no incentive for a worker to seek vocational 
rehabilitation while the action is pending. In fact, 
successful rehabilitation may result in less damages being 
awarded if the plaintiff can return to a well paying 
position. This is antithetical to the workers compensation 
system where one public policy goal should be to return the 
employee to being a productive part of our society. 

Settlements are negotiated by and for individual 
clients, and do not provide any useful precedent for 
injured workers generally. These agreements aid the 
plaintiff who can come to terms first and for the greatest 
amount. Agreements which absolve the defendant of any 
liability will not provide incentives to remedy the causes 
of occupational disease nor will they encourage employers 
to report such exposures for fear of future lawsuits. Any 
solution to this problem must include a greater awareness 
of the problem and move to the establishment of data bases, 
such as occupational disease registries, which can provide 
the proper assessment of the problem in the workplace. 
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No solution to this problem can be viewed in a vacuum. 
There is a need to incorporate the expertise of other 
disciplines in 0rder to provide a meaningful answer. The 
need for more occupational health physicians trained to 
diagnose and treat these problems must be addressed. If 
the same doctor to patient ratios existed for cancer 
victims or heart attack victims as exist for occupational 
health practitioners to occupational disease victims, there 
would be a tremendous outcry. But because so many of us 
work, and the costs of employment injuries is considered as 
a cost of production, society as a whole does not focus on 
the extent or breadth of this potential disaster. 

Any recommendation for change must incorporate a 
greater emphasis on safety and prevention. Experience 
rating should be strongly encouraged to provide the 
necessary economic incentives to reduce injuries. The 
costs of accidents must be internalized by the employer if 
workers' compensation is to be effective. Causality 
determinations may be made easier if pre-employment 
physicals are given by qualified health care personnel. 
Regular examinations may assist in discovering possible 
health problems. For example Connecticut passed a law to 
require lung function tests for foundry workers at least 
once every two years and for its tumor registry and 
hospitals to record the occupational history of each newly 
reported cancer patient. This cost may be applied as a tax 
credit if the trend towards universal health benefits 
continues, or a credit against insurance premiums, since it 
should help to defray problems where there are allegations 
of multi-factorial causation. 

More thought should be given to the use of objective 
standards to assess impairment, as well as the use of joint 
medical panels as a possible alternative. For example, 
silicosis can be mistaken for other lung diseases while 
byssinosis may appear the same as emphysema and may not 
show up on an x-ray. Without qualified and trained health 
professionals, not only will these factors be missed, but 
the issues of causation and disability will probably result 
in lengthy litigation. There must be the proper 
etiological evaluation and diagnosis for any occupational 
disease. Case law abounds with compensability being denied 
on the basis of the injury being a disease of ordinary 
life, or its not peculiar to the trade, or on the schedule, 
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or it was not an accident. None of these reasons should 
bar recovery, yet for years they have. 

The administrative systems still provide a greater 
opportunity for both employees and employers, the principal 
parties in workers' compensation, to voice their concerns. 
Federalization, while providing the necessary 
standardization, is not politically feasible for only 
occupational diseases. The enactment of separate 
administrative systems for certain diseases, while having 
some attractive advantages, will may lead to endless 
discussion on which diseases should be included. If reform 
can not be accomplished at the state level, this 
alternative may be worth pursuing. 

In a pure capitalistic market setting, it is assumed 
that the jobs with the greatest dangers will pay more in 
order to attract workers to the company. The market no 
longer functions on such a pure economic theory, and in 
fact, low paying jobs may expose employees to greater 
dangers due to the ever increasing nature of scientific 
research. Without a mechanism for workers to seek redress 
for their injuries, both they and society will be forced to 
bear the brunt of the costs of those injuries. 

Occupational diseases have changed the focus and 
impact of workers' compensation systems. The principles 
around which the system is based, liability without fault 
and quick, certain justice for work injuries, are nowhere 
to be seen for diseases. Diseases have transferred the 
administrative mechanisms back to the early part of the 
century, when reformers decried the plight of those 
employees injured at work. Despite the outcry at that 
time, states were hesitant to take the first step in 
removing the barriers that left so many workers in misery. 
The artificial barriers (e.g. such as schedules, exposure 
periods, ordinary diseases of life) must be removed and the 
benefits must be sufficient to provide a decent standard of 
living for disabled workers. 

Changes to the state systems must recognize the long 
latency periods for many diseases as well as increasing 
safety and health enforcement to reduce injury rates in the 
future. Many of problems have surfaced in response to 
parties seeking to avoid liability, and its ultimate 
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economic consequences. In turn, those costs have been 
shifted onto society. The costs must be placed on the 
responsible parties and each state must take the necessary 
steps to remove barriers that preclude the injured workers 
and their families from receiving the benefits necessary to 
remedy their injuries and survive in modern society. 
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APPENDIX A 

ADVISORY COUNCIL COMMENTS 

The issuance of this report by the Advisory Council is 
intended to fulfill its obligation under M.G.L. Chapter 
23E, §17. Its issuance does not imply complete agreement 
of its contents by each of the voting members of the 
Advisory Council. The following comments reflect 
individual responses by Advisory Council members to some of 
the contents of the report. 

Comments by Chairman Linda Ruthardt - Management Representative 

The following viewpoints may well be perceived as 
heresy, but the report•s contents have forced me to re
think.many of the 11 givens 11 of the past 70 years. 

The report illuminates some of the most compelling 
reasons to eliminate .. Occupational Illness/Disease 11 from 
the coverage of workers• compensation. The discussions of 
latency, inconclusive evidence, heredity, other 
environmental factors, aggressive litigation and lack of 
timely knowledge of risk, leads one to the conclusion that 
we•ve been trying to do the impossible for years at the 
expense of forcing persons who are disabled through a 
system that pretends it knows the often unknowable. 

How can one hope to assign the costs of occupational 
illness to the right employer when very often at the time 
of the exposure the effect is unknown? How can one discern 
what portion of a loss of earning capacity is attributable 
to the exposure (that may never have been measured or 
understood), the life style of the person, the effect of 
other chemicals, other employments, the general environment 
and the genetic make-up of the person? How can one say 
that through the costs, often not known for years, safety 
will be enhanced? Yes, for the future, but what of all 
those exposed in the past? Most of the examples were of 
conditions that were ascribed to employment long after the 
insurance premiums were paid, and the chance to avoid the 
exposure was lost for many. 

The report talks about the inequity of placing the 
costs on society as a whole rather than the employer. In 
fact, all workers• compensation costs are borne by society 
as a whole: that•s who buys the products and services, 
after all, so that•s where the employers get the money. 
The report•s argument fails. 
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Occupational illnesses/diseases are probably best paid 
for through a funding mechanism that is designed to handle 
long periods of time between income and benefits, has 
medical benefits and does not waste time trying to have 
injured people guess how they came to be disabled. Social 
Security Disability Income, with Medicare, is the current 
program that fits the bill for most Massachusetts workers. 

Perhaps those illness/diseases that appear virtually 
at the same time as exposure, with an acute onset, and are 
logically attached to actual employment could remain in the 
system. Tuberculosis contracted by a hospital worker who 
was exposed comes to mind. But, there are even suspicions 
that certain people may be more predisposed to contracting 
this disease than others, so perhaps even that "clearly 
defined" case, isn't! Was there also exposure at the Town 
Meeting he or she recently attended? Who Knows? And TB 
is emotionally far easier to deal with than AIDS. Remember 
when the way to defend an accused rapist was to cast 
aspersions on the victim? Why put diseases into a "no
fault" system that is experiencing more and more 
litigation? 

The "wear and tear" disabilities are even more 
difficult to force through the system. How much time and 
money is wasted arguing whether a back's abnormalities 
existed before the injury that allegedly caused them? The 
typical human is not a physically perfect specimen. The 
current method of discerning disability for orthopedic 
injuries pretends the opposite. Again, when aging makes 
employment impossible, the Social Security Disability 
System is a rational alternative. It doesn't waste effort 
on deciding "why" someone is disabled, just "if". With an 
expanding aging workforce we shouldn't be wasting our 
assets on litigating theories of cause. 

I do not expect that my conclusions will be 
immediately accepted--certainly not while there remain many 
uninsured both in the SSDI and health insurance arenas. 
However, this report showcases the impracticality of having 
occup~tional illness/disease in a system primarily designed 
to help people hurt at work at their (current) employer's 
cost. Probably the money spent defending and proving 
claims would be better spent on caring for the disabled 
people: no matter exactly how they came to be disabled. 

I do not have an immediate answer for the employers' 
liability issue that will arise if we remove occupational 
illness/disease from the workers' compensation sole remedy 
umbrella. But I am convinced that continuing to pretend 
that we are rational when we try to use the workers' 
compensation system for managing the problem is 
indefensible. It's time to face reality and get going on 
solving the challenge. 
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