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FINAL DECISION AND ORDER 

I. Procedural Background
On January 11, 2010, the Board of Registration in Pharmacy (“Board”) issued an Order to Show Cause (“Order”) to Julie Lannon (“Respondent”), a Pharmacy Technician licensed by the Board, Registration No. 2212.  The Order to Show Cause directed Respondent to show cause why her registration to practice as a Pharmacy Technician should not be suspended, revoked, or otherwise disciplined pursuant to Massachusetts General Laws (“G.L.”) Chapter 112, § 61; G.L. c. 94C, § 37; and 247 CMR 10.03 based upon allegations that included, but were not limited to, diverting controlled substances and medications and being disoriented and fatigued at work to a degree that affected Respondent’s performance.
 On February 3, 2010, Respondent filed her Answer, denying the allegations against her or denying the allegations as phrased. 

On August 4, 2010, a formal adjudicatory hearing was held before Administrative Hearings Counsel Vivian Bendix in accordance with G.L. c. 30A and the Standard Adjudicatory Rules of Practice and Procedure, 801 CMR 1.01, et seq. Prosecuting Counsel was Eugene Langner, Esq. Respondent was present and represented by Edward M. Joyce, Jr., Esq.

Following the close of the hearing, Briefs were due on October 15, 2010. Prosecuting Counsel submitted his Brief on October 15, 2010. On October 19, 2010, Respondent filed a motion to submit a late Brief, which was granted by the Board with the proviso that Prosecuting Counsel could file a Supplemental Brief.  Respondent’s Brief was filed on October 22, 2010 and Prosecuting Counsel declined to file a Supplemental Brief.

In accordance with 801 CMR 1.01(11)(c), the Board issued a Tentative Decision on August 8, 2011. On August 10, 2011, Prosecuting Counsel notified Administrative Hearings Counsel that he had no objections to the Tentative Decision. On September 8, 2011, Respondent filed objections to the Tentative Decision. Prosecuting Counsel filed a response to the objections on September 26, 2011. Upon review of Respondent’s objections and Prosecuting Counsel’s responses thereto, the Board finds that the objections lack merit. More specifically, with regard to Objection 4, the Board notes that a finding that an individual diverted a controlled substance for her own use does not require a finding that the individual diverting the substance ingested it herself. Rather, the phrase “for your own use” encompasses a variety of scenarios, including, but not limited to, selling or providing the controlled substance to another individual. Hence the Board is not precluded from finding that Respondent diverted Fentanyl by its finding that the record was insufficient for purposes of establishing that Respondent ingested Fentanyl while on duty at South Shore Hospital. Relative to Respondent’s objection that the evidence did not demonstrate that Respondent was observed diverting Fentanyl as alleged in the Order to Show Cause, the Board concludes that the essence of the allegation is the act of diversion, which was well established by the evidence. Moreover, Respondent’s defense addressed the issue of diversion and Respondent, who was ably assisted by counsel, clearly understood the significance and meaning of the charge against her.      

The following witnesses testified at the formal adjudicatory hearing:


For the Prosecution

[redacted]
[redacted]
[redacted]
[redacted]

Nancy O’Leary, Group Supervisor, Drug Control Program, Department of Public Health, expert witness
For Respondent

Julie Lannon, Respondent

II.  Exhibits
 Exhibit 1
Order to Show Cause, issued January 11, 2010

 Exhibit 2
Answer to Order to Show Cause, filed February 3, 2010
            Exhibit 3       Letter: [redacted] to Penta, September 17, 2009
 Exhibit 4
November 5, 2008 Cover memorandum and Investigative Report of Nancy O’Leary
 Exhibit 5
Letter: Lannon to Emery, December 5, 2008  

Exhibit 6       Letter: Lannon to DeVita and Board of Registration in Pharmacy, 
                       August 12, 2009

Exhibit 7       Criminal Docket Sheet, Docket No, 9858 CR 2890, Hingham 
                       District Court, September 30, 1999
IV.
Findings of Fact



          Preliminary Findings

1. On or about December 27, 2002, Respondent was registered by the Board as a 
          Pharmacy Technician (“PT”), Registration No. 2212. Respondent’s registration is  

          current and will expire on March 16, 2012. (Board records of which the Board takes 
          administrative notice)

2. From November 2003 to March 2008, including in February 2008, Respondent was      

           employed by a hospital pharmacy at South Shore Hospital (“SSH”) in Weymouth, 
           Massachusetts. (Testimony of [redacted], Testimony of [redacted], Testimony of 
           Respondent; Exhibits 4, 5)

3. From approximately July – September 2009, Respondent worked as a per diem  Pharmacy Technician at Pembroke Hospital (“Pembroke”) in Pembroke, Massachusetts. During that time, Respondent was on a routine 90-day probation period for beginning employees. (Testimony of [redacted], Testimony of [redacted], Testimony of Respondent; Exhibit 6) 

4. In 2002, Respondent earned an Associate’s Degree in health science from Lasell College in Newton, Massachusetts. (Testimony of Respondent)

5.       While a full-time student, Respondent worked part-time at a CVS Pharmacy  

(“CVS”) as pharmacy technician in training. Through CVS, Respondent took some weekend classes as part of her training as a pharmacy technician. (Testimony of Respondent)

6.      Following her registration as a pharmacy technician with the Board in December 
         2002, Respondent passed an examination for certification as a “Certified Pharmacy 
         Technician”.  (The Pharmacy Technician Certification Board (“PTCB”) – an entity 
         unrelated to the Board of Registration in Pharmacy – certifies pharmacy technicians 
         based on criteria developed by the PTCB. Respondent’s certification by the PTCB is 
         unrelated to her licensure as a pharmacy technician by this Board).  (Testimony of 
         Respondent; Board records)

7.
   [redacted] (“[redacted]”) has been a pharmacist since 2003. In February 2008,
         [redacted] was the Director of Pharmacy Services at SSH. (Testimony of [redacted])  

8.
[redacted] (“[redacted]”) has worked as a Pharmacy Technician since about 1996. In February 2008, she was Lead Pharmacy Technician at SSH. (Testimony of
         [redacted])

9.     [redacted] (“[redacted]”) has worked as a pharmacist in Massachusetts 
         since about 1989. She also practiced as a pharmacist in Florida for one year. 
         (Testimony of [redacted])

10.   In August 2009, [redacted] worked part-time as a pharmacist at Pembroke
        Hospital in Pembroke, Massachusetts. She participated in training Respondent when
        the latter began her employment with Pembroke. (Testimony of [redacted])

11.   [redacted] (“[redacted]”) has been a pharmacist for about twenty (20)     

        years. In August 2009, she was the Director of Pharmacy at Pembroke. (Testimony 
       of [redacted])

12.   Nancy O’Leary (“Ms. O’Leary”) testified as a fact witness and as Prosecuting  
         Counsel’s expert witness relative to the investigation and causes of drug loss and drug diversion.
 For thirteen (13) years, Ms. O’Leary has held the position of group supervisor for the Drug Control Program (“DCP”) of the Department of Public Health. Ms. O’Leary has worked in the DCP for twenty-six (26) years. As group supervisor, Ms. O’Leary assesses and assigns complaints the DCP receives. Additionally, Ms. O’Leary investigates approximately 300 complaints of drug loss annually. (Testimony of O’Leary)

13.    Throughout her career, Ms. O’Leary has attended and conducted courses and 
         trainings related to all aspects of drugs of abuse, including diversion and theft of both 
         prescription and illicit drugs. Since 1989, Ms. O’Leary has been a member of the 
         National Association for Drug Diversion Investigators (“NADDI”), serving as Vice 
         President of the New England chapter for the last eight (8) years.  (Testimony of Ms. 
         O’Leary)

14.    Ms. O’Leary has appeared hundreds of times as an expert witness on the causes of drug loss before various boards of registration licensing health care professionals, including physicians, nurses, and pharmacists. She has also testified as an expert in state and federal criminal proceedings and served on a federal healthcare task force in the U.S. Attorney’s office for five (5) years. (Testimony of O’Leary)
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15.    In February 2008, [redacted] worked with Respondent and another Pharmacy Technician, [redacted] (“[redacted]”), at SSH. [redacted] was friendly with Respondent and [redacted], who talked to her about their activities and lives outside of work. (Testimony of [redacted]) 

16.    On or about February 13, 2008, [redacted] confronted Respondent with allegations 
         made by [redacted] to the effect that Respondent had been ingesting Fentanyl.
 
         According to [redacted], [redacted] was present and Respondent became very angry with her for telling [redacted] that she, Respondent, was drinking Fentanyl.  (Testimony of [redacted])

17.    According to [redacted], when she inquired whether Respondent knew if Fentanyl 
         reacted with any prescribed medications she took, Respondent replied she had no 
         idea. (Testimony of [redacted])

18.    [redacted] testified that she did not specifically ask Respondent whether she was 
         diverting Fentanyl and Respondent did not explicitly admit or deny that she was 
         doing so. However, [redacted] was left with the impression that Respondent had 
         diverted the medication. (Testimony of [redacted]) 

19.    According to Respondent, on February 13, 2008, she neither admitted ingesting 
         Fentanyl nor acknowledged as truth [redacted]’s accusations of diversion. Initially, 
         [redacted] asked her whether she had a problem, to which she replied, “What 
         are you talking about?” Hearing that [redacted] reported to [redacted] that 
         Respondent had been drinking Fentanyl, Respondent asserted, “I don’t know what
         you are talking about.” Respondent maintained that she could not recall whether
         [redacted] was present for her conversation with [redacted]. (Testimony of 
         Respondent) 

20.    On February 14, 2008, [redacted] sent Respondent an electronic mail message (e-mail) following up on their conversation the previous day. In her e-mail, [redacted] asked Respondent not to be angry with [redacted] and noted that her research on drug interactions involving Fentanyl had shown an adverse reaction with [redacted], a medication she knew Respondent was taking. [redacted] concluded by asking Respondent to consider the personal and professional consequences of her actions. (Testimony of [redacted]; Exhibit 3) 

21.    [redacted] worked alternate weeks at SSH, and after February 13, 2008, she did not return to work until on or about February 27, 2008. Upon her return she reported to the Operations Manager and to the Director of Pharmacy, [redacted], that Respondent was diverting and ingesting wasted portions of Fentanyl.
 According to [redacted] she decided to report the information on her return to work because she “… could not handle keeping the information to myself anymore…”. (Testimony of [redacted]; Exhibit 3)
22.
[redacted] never observed Respondent diverting or ingesting Fentanyl.

23.    Following [redacted]’ report that Respondent was diverting and ingesting Fentanyl, 
         [redacted] requested that pharmacists working on the evening shift with Ms. Lannon 
         place in the vault
 all residual portions of controlled substances wasted by 
         Respondent (“waste samples”). (Testimony of [redacted])

24.    Using a testing method known as spectroscopy, [redacted] tested one of
 Respondent’s samples that he had removed from the vault.
 The test was inconclusive for purposes of establishing the identity and concentration(s) of the tested substance.  (Testimony of [redacted]; Exhibit 4 [sterile products log])

25.    [redacted] sent the sample to Quest Diagnostics for further testing, which also yielded inconclusive results (“Quest test”). The Quest test showed that the sample contained Fentanyl but was inconclusive as to the concentration of Fentanyl.  (Testimony of [redacted])

26.   [redacted] performed a third test on the sample by combining the sample with
         Protonix. When combined, Fentanyl and Protonix produce a white cloud or white 
         particulates, generally within about fifteen (15) minutes. Even after two (2) days, the 
         tested sample did not yield the expected white precipitate, revealing that the waste 
         sample had been diluted and tampered with by Ms. Lannon.
 (Testimony of
         [redacted])
27.    On March 12, 2008, [redacted] met with Ms. Lannon regarding the test results  

         showing Ms. Lannon’s waste sample had been diluted.  Ms. Lannon did not offer an 
         explanation for the diluted substance, and was placed on administrative leave. 
         (Testimony of [redacted]) 

28.
Following further investigation, Respondent was terminated from SSH on March 24, 2008 for mishandling controlled substances. At a pre-termination meeting at which Respondent and [redacted] were present, Respondent first stated that she may have spilled some of the wasted sample and replaced it with sterile water or saline. (Testimony of Respondent, Testimony of [redacted]; Exhibit 4)

29.    According to Respondent, at the pre-termination meeting, she replied to [redacted]’s 
         inquiries regarding the diluted Fentanyl, stating that “…I was in training; … you spill 
         stuff. And I knew it was… a narcotic.  “… I didn’t want to be short on it and get in 
         trouble… [redacted] said it would be okay to put a little [saline] in to make it 
         up to par.” (Testimony of Respondent)  
30.    SSH did not request a drug screen from Respondent. According to [redacted], SSH 
         makes such requests of its employees only when it is reported that an employee is 
         acting impaired on the job. At the time of Respondent’s termination, there were no 
         reports of Respondent acting impaired while working.  (Testimony of [redacted])

31.    Based on concerns with Respondent’s practice, [redacted] filed a complaint with the 
         DCP following Respondent’s termination. The complaint was investigated by Ms. 
         O’Leary, who subsequently referred the matter to the Board.
  (Testimony of 
         O’Leary, Testimony of [redacted])

32.    During the course of the Board’s investigation, on December 5, 2008, Respondent 
         sent a letter to the Board in which she referenced events that led to her termination 
         from SSH. Respondent addressed one matter unrelated to the diluted Fentanyl 
         sample. However, other than asserting that she was terminated on the basis of 
         unfounded allegations that she had denied at the time of her termination, Respondent
         did not address the charge of “ingesting Fentanyl”. Respondent made no mention of 
         having replaced a quantity of spilled Fentanyl with water or saline. (Exhibit 5)

33.    In an overwhelming number of cases involving drug diversion, the diverted drug is a 
Schedule B, Class II controlled substance. Such drugs include opiates, Oxycontin, Oxycodone, and Fentanyl, all of which are drugs that are readily subject to abuse. (Testimony of O’Leary) 

34.    The Board credits the testimony of [redacted] and [redacted]. Both witnesses testified forthrightly, candidly and consistently. The Board can discern no motive for [redacted] or [redacted] to have testified untruthfully or fabricated accusations against Respondent. That two weeks elapsed before [redacted] reported Respondent to her supervisors does not diminish the credibility of her testimony. [redacted] and Respondent were friendly and, as a result, [redacted] wrestled with herself about reporting [redacted]. On the day she returned to work after February 13, 2008, [redacted] spoke with her superiors. (Testimony of [redacted]; Testimony of [redacted])  

35.     In accordance with Findings of Fact Paras. 36-39, below, the Board does not credit
          the testimony of Respondent in denying that she diverted Fentanyl from SSH. 
          Respondent’s testimony was self-serving, unpersuasive, and implausible. 
          (Testimony of Respondent)

36.     Respondent does not dispute that she diluted the waste sample of Fentanyl. At her 
          pre-termination meeting, Respondent stated that she may have spilled some Fentanyl 
          and replaced it with sterile water or saline, although she had offered no such 
          explanation when [redacted] initially confronted her about the diluted substance 
          two (2) weeks earlier. Likewise, in her December 5, 2008 letter to the Board, 
          Respondent did not specifically address the charge of diverting Fentanyl or mention 
          that she might have replaced a spilled quantity of the waste sample with sterile water 
          or saline. 

37.     Respondent’s spillage defense is further undermined by her testimony that [redacted]

          had told her that it was “okay” to add water to the remaining quantity of a 
          narcotic medication to make up for a spilled amount so as to avoid getting in trouble. 
          Respondent indicated that [redacted] advised her as such during her 
          (Respondent’s) training. However, Respondent also testified that [redacted]’s 
          employment at SSH commenced about two (2) years after Respondent began 
          working there, meaning that [redacted] was not working at SSH during 
         Respondent’s training. Moreover, even if such misinformation – regarding a basic 
         matter of pharmacy practice -  had been imparted to Respondent, one would expect 
         Respondent to have known better after completing her pharmacy technician training 
         and working at CVS during that period. Certainly it is utterly implausible that 
         Respondent would have been laboring under such a misapprehension in 2008, after 
         more than five (5) years of additional practice.

38.    Respondent’s reaction when confronted by [redacted] on February 13, 2008 was 
         not consistent with the response one would expect of a pharmacy technician faced 
         with a false accusation of diverting a controlled substance. Respondent’s anger 
         toward [redacted] is open to different interpretations and is not in itself particularly 
         instructive on the issue of diversion. Respondent could have resented [redacted] for 
         exposing the fact that she was ingesting diverted medication or for making a serious 
         false accusation against her. However, had it been the latter, surely Respondent 
         would have very explicitly and emphatically denied the accusation. There is no 
         evidence that Respondent did so. According to [redacted], whose testimony the 
         Board has credited, Respondent neither explicitly admitted nor denied the accusation 
         of diversion. Even when [redacted] asked Respondent whether she knew if 
         Fentanyl adversely interacted with other medications prescribed for Respondent, 
         Respondent replied “I don’t know”, rather than denying that she had diverted and 
         ingested Fentanyl. Respondent claimed that when confronted by [redacted], she 
         responded by asking “What are you talking about?” Assuming the veracity of 
         Respondent’s testimony, such a response would fall short of the clear and 
         unequivocal denial one would expect when falsely accused of such a serious 
         transgression.   

39.    Respondent’s testimony that she could not recall whether [redacted] was present at 
         the time [redacted] confronted her on February 13, 2008 is also implausible. Apart
         from [redacted]’s description of Respondent’s ire toward [redacted], it is simply 
         unfathomable that Respondent would have forgotten whether the person accusing her 
         of an act that placed in jeopardy her job and professional licensure was present.

40.    While the evidence demonstrates that Respondent diverted Fentanyl from SSH, in 
         the absence of testimony from [redacted], the record is insufficient for purposes of 
         establishing that Respondent ingested Fentanyl while on duty at SSH.  
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41.
Pembroke Hospital is a small hospital with a small pharmacy department. According to Respondent, the pharmacy at Pembroke was very messy. (Testimony of Respondent) 

42.    Since Pembroke and its pharmacy were so small, Respondent did not have that much 
         work. Hence, she regularly cleaned and dusted the pharmacy shelves. To be helpful, 
         Respondent asked [redacted] for extra responsibilities she could assume in addition 
         to her ordinary duties.  (Testimony of Respondent)

43.    According to Respondent, at Pembroke, medications prescribed for each patient were 
         placed in a separate bin containing all of that particular patient’s medications. Nurses 
         tended to be sloppy in handling medications and would sometimes administer a 
         medication and toss remaining loose medications or empty medication 
         boxes/containers back into the patient’s bin rather than disposing of them.
         Eventually, the bin was returned to the pharmacy with left over medications that were 
         supposed to be placed back on the shelves, with the pharmacy’s stock. Sometimes, 
         empty boxes were placed back on the shelves. The pharmacy technicians did not 
         always check the boxes to determine whether there was medication left before 
         replacing the boxes on the shelves. (Testimony of Respondent)

44.    In August 2009, [redacted] and Respondent were working together in the pharmacy 
         department at Pembroke, filling cassettes with medications, when [redacted] 
         observed Respondent take a package of medication off a shelf. [redacted], who was 
         about five (5) feet away from Respondent, did not know whether the package had 
         already been opened, whether it was still sealed, or whether it was empty when 
         removed from the shelf.
 (Testimony of [redacted]; Exhibit 3) 

45.    Respondent turned away from [redacted] and almost immediately thereafter,  
         [redacted] observed Respondent throw the package in the trash. [redacted] noticed
         that Respondent had discarded an empty package of baclofen tablets. Baclofen is a 
         muscle relaxant used to relieve spasms and pain. (Testimony of [redacted])

46.    [redacted] did not see Respondent ingest baclofen. However, as set forth in Finding 
         of Fact Para. 45, above, Respondent turned away from [redacted] after removing the 
         package from the shelf.  (Testimony of [redacted])

47.    At the time in question, there were no patients at Pembroke who had orders for 
         baclofen. (Testimony of [redacted]) 

48.    [redacted] reported the incident to her supervisor, [redacted]. She did not confront 
         Respondent directly. According to a written statement [redacted] sent to the Board 
         on September 17, 2009, she knew that Respondent had back problems and assumed 
         that Respondent used the muscle relaxant for back pain. (Testimony of [redacted], 
         Testimony of [redacted])

49.    [redacted] did not speak with Respondent about the event or report it to her 
         superior.
 However, [redacted] began to watch Respondent more carefully. 
         (Testimony of [redacted]; Testimony of [redacted]) 

50.    Respondent testified on direct examination that she did not divert baclofen.
 
         (Testimony of Respondent)

51.    Respondent testified on cross examination that she had no memory of the incident 
         described by [redacted] involving the discarded empty package of baclofen. She 
         could have been cleaning up the pharmacy shelves when she came across the empty 
         package. (Testimony of Respondent)

52.    The record before the Board contains evidence that supports and detracts from a 
         finding that Respondent diverted baclofen. However, the totality of the evidence is 
         insufficient to support a finding that Respondent diverted baclofen. [redacted] 
         acknowledged that the package Respondent removed from the shelf could have been 
         empty when Respondent took it off the shelf. [redacted]’s testimony buttresses 
         Respondent’s testimony that there were empty containers or boxes of medication on the pharmacy shelves. With that back drop, the fact that [redacted] did not see Respondent remove medication before discarding the box takes on added significance.  

53.    In making our finding, the Board has considered evidence that would support a 
         contrary outcome. No Pembroke patients had orders for baclofen at the time in 
         question. While Respondent testified that she did not recall removing and discarding 
         the box of baclofen at issue, she surmised that she might have been cleaning the 
         pharmacy shelves and come across the empty box. The explanation is unpersuasive 
         given that [redacted] testified that she and Respondent were filling medication 
         cassettes at the time. Hence, Respondent would not have been cleaning shelves to 
         make use of idle time, and there is no explanation as to why Respondent would have 
         noticed an empty package of a medication that she had no apparent reason to handle 
         as it was not ordered for a single Pembroke patient.
 While these facts raise serious 
         questions about Respondent’s conduct, the prosecution’s case is simply not adequate 
         to establish that Respondent diverted baclofen.          
54.    On occasion, [redacted] noticed that Respondent appeared tired or mentioned that 
         she was tired. This did not seem out of the ordinary to [redacted] and she did not 
         notice that Respondent’s fatigue affected her work performance. (Testimony of   

         [redacted])

55.    One morning in August 2009, at approximately 9:00 a.m., [redacted] and Respondent 
         were working together, interpreting medication orders. [redacted] observed that 
         Respondent appeared to be “very, very” fatigued and disoriented. Although 
         Respondent did not misinterpret any of the medication orders, [redacted] believed 
         she was too fatigued and disoriented to be engaged in a task that required a high 
         degree of alertness. In her September 17, 2009 letter to the Board, [redacted] stated 
         that Respondent “…appeared  very disoriented and fatigued, enough that it affected 
         her work performance that day.”  (Testimony of [redacted]; Exhibit 6)

56.    According to Respondent, at the time of the incident described in Finding of Fact

         Para. 55, she was taking medications for [redacted]. A new prescription for [redacted]

         (for [redacted]) left her groggy in the morning. The prescription was subsequently
         adjusted to a lower dose. Additionally, Respondent testified that she had been
         accustomed to working an evening shift and that she was tired all the time because
         she was not “a morning person”. (Testimony of Respondent: Exhibit 6)

57.    Respondent’s testimony that she was groggy and tired all the time supports
         [redacted]’s observation that Respondent was fatigued and disoriented on the
         morning in question. While in her written statement, [redacted] noted that 
         Respondent’s condition affected her performance, at the hearing [redacted] simply
         stated that Respondent seemed too fatigued and disoriented to be engaged in a task
         demanding alertness. She was not asked whether in fact Respondent’s performance
         was affected, and she testified that Respondent made no errors. Hence, while the
         evidence evokes serious concern regarding Respondent’s condition, it does not rise to
         the level of demonstrating that Respondent was unable to exercise reasonable
         judgment or practice with adequate skill and safety. Hence, the Board declines to find
         that Respondent practiced while impaired.   

58.    In August 2009, pharmacy policy at Pembroke required a pharmacist or pharmacy 
         technician to obtain a nurse’s signature when delivering controlled substances to one 
         of the hospital units. If a nurse was not present or available to provide a signature, the 
         medication was returned to the pharmacy, not left on the unit.
 (Testimony of
         [redacted], Testimony of [redacted])

59.    Within a day or two of [redacted] instructing Respondent about the need to obtain a 
         nurse’s signature when delivering controlled substances to the units, Respondent left 
         a bag of controlled substances on the counter of the medication room on the elderly 
         unit without obtaining a nurse’s signature. Nothing was missing from the bag when a 
         nurse came upon it. The signature policy was reviewed with Respondent and 
         thereafter she always secured the required signature when delivering controlled 
         substances to the units. (Testimony of [redacted], Testimony of [redacted],
         Testimony of Respondent)

60.    There is no evidence in the record indicating that as a result of the incident described in Finding of Fact Para. 59, above, Respondent was prohibited from delivering controlled substances to Pembroke nursing units.
        
As stated above, Respondent continued to deliver controlled substances to the nursing units, consistently obtaining the required nurses’ signatures. (Testimony of [redacted], Testimony of [redacted], Testimony of Respondent)  

61.    In the summer of 2009, medications brought from home by Pembroke patients were 
         stored in the pharmacy. Some medications were labeled and others were unidentified. 
         On occasion, a nurse or physician asked the pharmacy to identify such medications. 
         It was not standard practice to identify such medications in the absence of a nurse’s 
         or physician’s request. (Testimony of [redacted], Testimony of [redacted])

62.    [redacted] taught Respondent how to research and identify unidentified medication. 
         According to Respondent, the instruction took place when Respondent asked  
         [redacted] what extra tasks she could take on to be helpful when she did not have
         enough work to keep her busy. (Testimony of [redacted], Testimony of Respondent)

63.    Respondent identified medications regardless of whether there was a nurse’s or 
         physician’s request to do so. [redacted] testified that Respondent researched and 
         identified 80% of the unlabeled medications that were brought to the pharmacy. In 
         doing so, Respondent did not violate hospital policy, but according to [redacted], her 
         conduct “…made us wonder.” (Testimony of [redacted], Testimony of [redacted])

64.    While Respondent’s conduct in researching and identifying unmarked medications 
         may not have been consistent with usual pharmacy practice, the evidence is not 
         sufficient to demonstrate that in doing so Respondent exceeded the scope of her
         duties.

65.    Generally, [redacted] and [redacted] were satisfied with Respondent’s performance 
         of her daily duties. However, they noticed that Respondent was sometimes late 
         coming to work and did not report to work as scheduled. They became more watchful 
of Respondent after Respondent discarded the empty package of baclofen.  (Testimony of [redacted], Testimony of [redacted])
66.    In or about September 2009, [redacted] was contacted two (2) or three (3) times by 
         Samuel Penta (“Mr. Penta”), an inspector from the Office of Public Protection for the 
         Division of Health Professions Licensure (“DHPL”). Mr. Penta inquired about 
         Respondent’s performance at Pembroke, explaining that Respondent was being 
         investigated for conduct with a previous employer. At Mr. Penta’s request, [redacted] 
         provided a written statement relative to Respondent’s performance at Pembroke. 
         (Testimony of [redacted], Testimony of [redacted])
67.    Shortly thereafter, Respondent asked [redacted] for a written performance evaluation 
         that Mr. Penta had requested Respondent provide. Uncertain about how to handle 
         Respondent’s request, [redacted] contacted Pembroke’s Human Resources 
         department (“HR”). HR was upset to learn that [redacted] had spoken with Mr. Penta 
         rather than referring his inquiries to HR. HR and Pembroke’s CEO (the “CEO”) took 
         over all communications with Mr. Penta thereafter.
 (Testimony of [redacted])  

68.    The CEO told [redacted] that she should have terminated Respondent when  
         [redacted] observed her discarding the empty box of baclofen. (Testimony of
         [redacted])
69.    Respondent was terminated shortly after [redacted] approached HR and the CEO 
         about Mr. Penta’s request for an evaluation of Respondent’s performance. 
         (Testimony of [redacted]; Testimony of Respondent)
70.    On August 12, 2009, Respondent wrote a letter to the Board in response to the 
         Board’s inquiries regarding medications prescribed for Respondent and Respondent’s 
         employment history following her termination from SSH. Respondent’s testimony 
         indicates a single insignificant disparity between the letter and her testimony relative 
         to medications prescribed for Respondent during the pertinent period of time.
 
        (Testimony of Respondent; Exhibit 6) 
71.    On or about January 5, 1999, nearly four (4) years before Respondent’s licensure by the Board, Respondent admitted to sufficient facts to the criminal offense of being a minor transporting alcoholic beverages. (G.L. c. 138). The matter was dismissed upon payment of court costs. (Exhibit 7)
 
IV. Rulings of Law   
1.   Based upon Finding of Fact Para. 1, above, the Board has jurisdiction    

      to hear this disciplinary matter involving Respondent Julie Lannon Registration No.
      2212  
2. Respondent’s conduct in diverting Fentanyl during the course of her employment at SSH, as set forth in Findings of Fact Paras. 15-40, above, constitutes gross misconduct and deceit in the practice of the pharmacy profession, subjecting Respondent to discipline pursuant to G.L. c. 112, § 61. 

3. Respondent’s conduct in diverting Fentanyl during the course of her employment at SSH, as set forth in Findings of Fact Paras. 15-40, above, violates the Board’s regulations at 247 CMR 10.03 (1)(a), (1)(b), (1)(e), (1)(k), (1)(r), (1)(u), (1)(v) and (1)(x), constitutes grounds for discipline under 247 CMR 10.03 (1) and G.L. c. 112, § 61.

4. Respondent’s conduct in diverting Fentanyl during the course of her employment at SSH, as set forth in Findings of Fact Paras. 15-40, above, constitutes unprofessional conduct and conduct which undermines public confidence in the integrity of the pharmacy profession, constituting further grounds for discipline pursuant to G.L. c. 112, § 61.
5. The Board declines to find that Respondent’s conduct as set forth in Findings of Fact Paras. 15-70 violates 247 CMR 10.03 (1)(g), (1)(h), (1q) and (1)(w). The Board declines to find that Respondent’s conduct as set forth in Finding of Fact Para. 71, above, warrants discipline pursuant to 247 CMR 10.03 and G.L. c. 112, Para. 61.  

Discussion

Pursuant to G. L. c. 112, § 61, the Board has the authority to discipline a certified pharmacy technician for engaging in deceit, or fraud, or misrepresentation, or gross incompetence, or gross misconduct in the conduct of her profession.  Chapter 112, § 61 reads in pertinent part:

  [E]ach board of registration . . .may . . . suspend, revoke or cancel any certificate, registration, license or authority . . . if it appears . . . that the holder of such certificate, registration, license or authority, . . . is guilty of deceit, malpractice, gross misconduct in the practice of his profession, or of any offense against the laws of the commonwealth relating thereto . . .
          “The term ‘gross misconduct’ has been interpreted broadly.” Leigh v. Board of Registration in Nursing, 395 Mass. 670, 675 (1985). The Supreme Judicial Court has recently stated:  “This Court has granted agencies discretion in determining what misconduct falls into this category.” Dlugosz v. Board of Registration in Nursing, Supreme Judicial Court, No. 1996-0500, May 24, 2002 (Memorandum and Order), at pp. 9 -10.  In addressing the difference between “misconduct” and “gross misconduct,” the Court in Hellman v. Board of Registration in Medicine, 404 Mass. 800, 804 (1989) explained that gross misconduct “…is more than that conduct which comes about by reason of error of judgment or lack of diligence.” Gross misconduct is flagrant, inexcusable misconduct, or implies willed and intentional wrongdoing and behavior that shows a lack of concern for one’s conduct, amounting to utter indifference to legal duty. See Hellman v. Board of Registration in Medicine, 404 Mass. 800, 804 (1989). Gross misconduct in the practice of the profession may include all conduct of the practitioner in carrying out his or her professional activities, and is not limited to behavior involving the diagnosis or treatment of a patient. Forziati v. Board of Registration in Medicine, 333 Mass. 125, 129, 128 N.E.2d 789 (1955).           
              Consistent with its mandate to promote the public health, safety and welfare, the Board also has authority to discipline pharmacy technicians for violations of its regulations, unprofessional conduct and conduct undermining public confidence in the integrity of the profession. Kvitka v. Board of Registration in Medicine, 407 Mass. 140, cert. denied, 498 U.S. 823 (1990) (“The board has the authority to protect the image of the profession.”); Raymond v. Board of Registration in Medicine, 387 Mass. 708, 713 (1982); Reed v. Board of Registration of Psychologists, Suffolk Superior Court, No. 96-5242-B, August 19, 1997 (Memorandum of Decision and Order) at p. 15 (board has authority to sanction licensee for conduct which it finds to be unprofessional or unethical); aff’d, Reed v. Board of Registration of Psychologists, Massachusetts Court of Appeals, No. 97-P-2137, April 12, 1999, citing Sugarman v. Board of Registration in Medicine, 422 Mass. 338, 342 (1996) (“the board has broad authority to regulate the conduct of the…profession, …[which] includes its ability to sanction [professionals] for conduct which undermines public confidence in the integrity of the…profession.”)

The proper and lawful handling of controlled substances is a fundamental tenet of pharmacy practice. Narcotics and other controlled substances pose a potentially serious risk to the public health, safety, and well being, and therefore, are scrupulously regulated. On both the federal and state levels, strict procedures and protocols exist to insure that such drugs are properly secured and dispensed and to prevent such drugs from being diverted or procured by unlawful means for illegitimate purposes. G.L. c. 94C, § 34 makes it a violation of law for a person to knowingly or intentionally possess a controlled substance that was not obtained through a valid prescription. The potential for abusing access to controlled substances is inherent in the pharmacy profession. Pharmacists and pharmacy technicians, who are entrusted with securing, handling, and dispensing controlled substances, have a solemn responsibility to do so in compliance with federal and state law and in a manner that maintains public confidence in the pharmacy profession. Hence, the diversion of controlled substances by a pharmacy technician in the course of her employment represents an egregious breach of the trust, responsibility, and legal duty placed in that pharmacy technician.  Such behavior constitutes gross misconduct, deceit, and a failure to conform to the Board’s requirement for good moral character under 247 CMR 8.02.  Additionally, it casts a serious blight on the integrity of the pharmacy profession.

In the instant case, the evidence establishes that Respondent diverted Fentanyl, a controlled substance commonly subject to abuse, from her employer, SSH. While denying diversion, Respondent does not dispute that she added saline or water to the waste sample tested by [redacted]. Rather, Respondent asserts that she diluted the Fentanyl to avoid “getting in trouble” with her employer after spilling a certain quantity of Fentanyl. According to Respondent, she believed it was acceptable practice to replace the spilled quantity of Fentanyl as during her training, [redacted] told her it was permissible to do so. 

Apart from the fact that [redacted] started working at SSH well after Respondent was trained, Respondent’s explanation would be utterly implausible even in circumstances involving a trainee pharmacy technician. It is inconceivable that a pharmacy technician with more than five (5) years of experience would not know that it violates basic standards of pharmacy practice to replace a spilled quantity of a controlled substance with water or saline to conceal a spill. 


 Respondent’s failure to offer such an explanation in her initial conversation with [redacted] and in her December 2008 letter to the Board further undermine her testimony at hearing.  Moreover, there is no evidence in the record showing that SSH would have taken any adverse action against Respondent had she spilled some Fentanyl and properly recorded the loss. 


Additional doubts as to the veracity of Respondent’s testimony arise from Respondent’s purported inability to recall whether [redacted] was present on February 13, 2008, when [redacted] confronted Respondent with the accusations made by [redacted]. [redacted]’s description of Respondent’s anger towards [redacted] and [redacted]’s role in exposing Respondent to such serious charges belie Respondent’s professed lack of memory.
 


Moreover, Respondent’s reaction when confronted by [redacted] on February 13, 2008 is consistent with a finding that she was diverting Fentanyl from SSH. Respondent failed to clearly and categorically deny that she diverted Fentanyl in the face of accusations with potentially grave adverse consequences for her continued employment and career.


Respondent’s conduct in diverting Fentanyl from SSH is antithetical to the fundamental principles of her profession and to the type of behavior that is expected and required of a pharmacy technician. Such conduct constitutes gross misconduct and deceit and violates a multitude of Board regulations. It demonstrates an unfitness to carry on a highly responsible profession in which compliance with professional standards of conduct and the law is vital to the public’s health, safety, and wellbeing. Moreover, such conduct undermines public confidence in the integrity of the pharmacy profession. As such, Respondent’s conduct is subject to discipline by the Board. 


With regard to the allegations related to Respondent’s employment at Pembroke, the Board has determined that the evidence is insufficient to prove that Respondent diverted baclofen and worked while impaired. Nevertheless, the record on these charges is not without some supporting evidence that raises concern on the Board’s part. In particular, all licensees must be cognizant that they are engaged in a profession that requires a high level of alertness and attention to detail. Licensees must be keenly aware of any medication, substance, or condition that diminishes their capacity for safe and competent practice. 


Respondent’s conduct in identifying unmarked medications patients brought to Pembroke may not have conformed to the facility’s usual practice; however, the evidence does not demonstrate that such conduct exceeded the scope of Respondent’s duties. [redacted] instructed Respondent on the process for identifying unlabeled medications, and there is no indication that Respondent was admonished when she was observed researching medications without a physician’s or nurse’s request. 


On only one occasion, Respondent failed to obtain a nurse’s signature when delivering controlled substances to the elderly unit. Respondent did not repeat her error after being counseled by her supervisor and she continued to deliver medications to the units without incident. Hence, the Board concludes that Respondent’s single error is unimportant and of no consequence. 

      
Equally, Respondent’s plea to sufficient facts relative to the charge of being a minor transporting alcoholic beverages is of no import or consequence with respect to sanction. Respondent’s conduct occurred while she was a minor, more than twelve (12) years ago and several years before she was licensed by the Board. 


In conclusion, Respondent’s conduct in diverting Fentanyl from SSH warrants disciplinary action by the Board pursuant to the Board’s regulations at 247 CMR 10.03 and G.L. c. 112, section 61.
ORDER

At its meeting on November 15, 2011, the Board reviewed the Proposed
Final Decision and Order.  The Board has grave concerns regarding Respondent’s 

conduct in diverting fentanyl and her apparent lack of knowledge of and 

compliance with the statutory and regulatory responsibilities of a pharmacy
technician in the handling of controlled substances despite more than five
years of employment as a registered and certified pharmacy technician in general
and, specifically, her representations to the Board regarding her action is diluting a
controlled substance.  Respondent has not demonstrated fitness and competency
 to be allowed to continue to be registered as a pharmacy technician in the
 Commonwealth. 

Based on these concerns and the findings and conclusions herein, the
 Board voted to adopt the Proposed Final Decision and Order and issue this 
Final Decision and Order REVOKING Respondent’s Pharmacy Technician
Registration No. 2212, effective ten (10) days from the date of this Final Decision 
and Order (Effective Date), by the following vote: In Favor -  Stanley B. Walczyk, 
R.Ph., George A. Cayer, R.Ph.,  Kathy J. Fabiszewski, N.P., Ph.D., Joanne M.
Trifone, R.Ph., Donald D. Accetta, M.D., Steven Budish, Public Member.  
Opposed: None.  Absent: Karen M. Ryle, R.Ph.  Abstained: None.  
Recused:  Sophia Pasedis, R.Ph., Pharm.D., James T. DeVita, R.Ph. and Michael
Tocco, R.Ph., M.Ed.
Respondent is directed to return Pharmacy Technician Registration 
No. 2212 to the Board by the Effective Date of this Final Decision and Order. 
Respondent may not be employed as a pharmacy technician or technician in 

training in any pharmacy setting.  The Board will not review any application for
licensure or registration sooner than Five (5) years from the Effective Date of this 
Final Decision and Order. 



RIGHT TO APPEAL


Respondent is hereby notified of her right to appeal this Final Decision and Order to the Supreme Judicial Court pursuant to G.L. c. 112, § 64 within thirty days of receipt of notice of  this Final Decision and Order.

                               




Board of Registration in Pharmacy








Stanley B. Walczyk, R.Ph.








President










                        Date: November 16, 2011 

EFFECTIVE DATE OF ORDER: November 26, 2011
Board Dec. No. 2681 

Notices to:


Edward M. Joyce, Esq.

Nagle & Joyce

100 Schoosett Street

Building 1, Suite A

Pembroke, MA 02359

BY Certified Mail No. 70102780000186757568 RETURN RECEIPT REQUESTED

      First Class Mail 

Eugene Langner, Esq.

Office of Prosecutions

Department of Public Health

Division of Health Professions Licensure

239 Causeway Street, Suite 500

Boston, MA 02114

BY HAND


� The original caption in the instant matter reflected the license expiration date as March 16, 2010. However, Respondent’s current record of standing with the Board reflects that Respondent’s license has been renewed and will expire on March 16, 2012, unless renewed. (Board records of which the Board takes administrative notice). 


� Pursuant to 801 CMR 1.01 (11)(c), the Board issued a tentative decision in the first instance. 


� Other allegations set forth in the Order to Show Cause included: 1) leaving a delivery of controlled substances on a counter in a nursing unit without obtaining a signature, resulting in Respondent’s employer prohibiting her from delivering controlled substances to nursing units thereafter and 2) in 1999,  pleading guilty, or admitting to sufficient facts, to a charge of transporting alcoholic beverages as a minor in violation of G.L. c. 138. Respondent was ordered to pay court costs/restitution.    


� The Board overruled Respondent’s objection to Ms. O’Leary’s qualification as an expert witness.


� [redacted] was not present or called to testify at the hearing. It was established that at some point during [redacted]’s employment with SSH, she was placed on a brief leave of absence. [redacted] and Respondent stated that on the basis of rumors they heard from colleagues, they believed that [redacted] had entered a drug rehabilitation program during her leave of absence. Additionally, [redacted] stated that [redacted] told her that she ([redacted]) was taking Percocet that she had acquired outside of work. Such evidence lacks reliability and is insufficient for purposes of making a finding that [redacted] had a drug problem that led to her placement on a leave of absence.  (Testimony of [redacted], Testimony of Respondent) 


� In the context of the instant matter, a wasted portion of a controlled substance is that part of the drug remaining after a pharmacist or pharmacy technician has filled a physician’s order. For example, if a patient’s order called for 10 cc of a particular drug and the drug came only in quantities of 15 cc, 5 cc would constitute the remaining or wasted portion of the drug after the order was filled. Certain protocols exist for the proper disposal or wasting of controlled substances.     


� The “vault” was a secure room where all controlled substances were stored. Only pharmacists could access the room using biometrics (fingerprints). (Testimony of [redacted])


� A pharmacist working with Respondent on the evening shift had placed the waste sample in the vault. The following morning, [redacted] removed the sample. With the exception of the Quest testing, the sample remained exclusively in [redacted]’s custody. (Testimony of [redacted])  


� To ensure the accuracy of the testing, [redacted] combined Protonix with the same amount of Fentanyl as the sample should have contained. A white cloud formed. (Testimony of [redacted])  


� During the course of her investigation, Ms. O’Leary spoke with SSH staff and reviewed documentation as well as the testing procedures employed by [redacted] on the waste sample. Ms. O’Leary referred the matter to the Board based on her conclusion that Respondent diverted Fentanyl from SSH. (Testimony of O’Leary)


In making findings of fact regarding the allegations against Respondent relative to the diversion and ingestion of Fentanyl, the Board neither adopts nor relies upon Ms. O’Leary’s investigation and the conclusions she drew.     


� On cross-examination, [redacted] was asked, “…you’re not sure whether she [Respondent] was just taking an empty package off the shelf?” [redacted] responded, “It’s possible. It’s possible.” (Testimony of [redacted])


� [redacted] testified that in the absence of a patient having an order for a particular medication, it would not be appropriate for a pharmacy technician to remove the medication from the shelf. However, in the first instance, she would not fire a pharmacy technician for taking and ingesting a non-narcotic medication while working. She would speak to the employee and instruct her not to repeat the behavior and to ask before taking a medication such as Tylenol. (Testimony of [redacted])  


� More precisely, Respondent testified that other than Tylenol, she never took baclofen or any other medication from Pembroke. 


� Although [redacted] reported the incident to [redacted], neither [redacted] nor [redacted] confronted Respondent with the suspicion of diversion. Hence, there is no evidence as to what type of explanation Respondent might have provided at a time more proximate to the event. 


� Controlled substances were delivered to medication rooms that were supposed to be kept locked. Some medication rooms were accessed from a hallway and others from the nursing station on the floor. The latter were sometimes left unlocked. Patients with psychiatric and addiction disorders were treated at Pembroke. (Testimony of [redacted], Testimony of [redacted])


� Paragraph 6 of the Order to Show Cause alleges that Respondent was prohibited from delivering controlled substances to the nursing units after leaving medication on a unit without obtaining a nurse’s signature. (Exhibit 1) 


� Paragraph 4 of the Order to Show Cause charges Respondent with “…looking up medications brought into Pembroke by patients, which exceeded the scope of your duties at Pembroke.”


� [redacted] testified that HR appeared concerned about verifying that Mr. Penta was in fact an investigator with DHPL. Additionally, [redacted] was prohibited from providing references for employees as that was considered an HR function. (Testimony of [redacted])


� Respondent’s letter stated that [redacted], an [redacted], was among the medications prescribed for her. Although at hearing, Respondent testified that [redacted] was prescribed for her at the time in question, her letter contained no mention of [redacted], an [redacted] that is similar in composition to [redacted]. Respondent did not testify that she was on [redacted] in August of 2009. (Testimony of Respondent; Exhibit 6)


� The Board overruled Respondent’s objection to the admission of Exhibit 7 when it was offered by Prosecuting Counsel after he had rested his case and following his examination of Respondent. 


� Respondent’s purported lack of memory regarding her conversation with [redacted] differs from her lack of memory regarding the incident at Pembroke involving the discarded box of baclofen. While the former case involved a heated confrontation with [redacted], neither [redacted] nor [redacted] ever mentioned the discarded box of medication to Respondent. Hence, Respondent would have had no reason to know that [redacted] had seen her discard the empty box and it is less likely that she would recall the event. 
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