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STATEMENT OF THE ISSUES

The CORI law, G.L. c. 6, §§ 167-172, restricts the dissemination of
criminal offender record information, which is broadly defined as “records
and data in any communicable form compiled by a criminal justice agency
which concern an identifiable individual and relate to the nature or
disposition of a criminal charge, an arrest, a pre-trial proceeding, other
judicial proceedings, sentencing, incarceration, rehabilitation, or release.”
The CORI law was substantially revised in 2010, referred to as “CORI
Reform.” CORI Reform created a new state agency charged with regulating
access to CORI and a centralized electronic database of criminal record
information called “iCORI.” It also established a tiered system of access to
information housed in iCORI depending on the category of information
requested and the identity of the requestor.

In 2014, a reporter for the Boston Globe issued public records requests to
the District Attorneys seeking twenty-two categories of information about

every criminal case housed in their private databases for tracking criminal

9
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cases. The twenty-two categories of information include information listed
on an official CORI report of an individual, such as the docket number,
crime type, crime description, disposition type, disposition description and
sentence. The questions presented are:
I. Did the Legislature intend to prohibit the electronic dissemination
of bulk CORI to the public?
II.  Does the Public Records Law require government officials to create
a computer program to compile information into an electronic
record?

STATEMENT OF THE CASE

I.  Nature of the Case

This is an appeal from a declaratory judgment and order granting the
Attorney General's motion for summary judgment.

II. Course of Proceedings

A. Public Records Requests

Beginning in July 2014, a reporter for the Boston Globe initiated a
series of requests under the Public Records Law, G.L. c. 66, §10, to gain
access to information about criminal cases stored on DAMION databases.
R.A. 14, 9 4. On January 6, 2015, the Globe reporter submitted substantially

10



Massachusetts Appeals Court  Case: 2019-P-0237  Filed: 3/26/2019 4:35 PM

similar public records requests to the three defendant district attorneys
("District Attorneys"), all the other district attorneys in the Commonwealth,
and the Attorney General. R.A. 20, 9 10. The Globe reporter first requested
a copy of all of the data contained within the offices' computer system “used
to track criminal court cases, including all the rows, columns (also known as
fields) and column titles (also called fields or headers) within those data
tables for all years that are available in your current system.” R.A. 20, 9 10.
He then stated that he was “willing to narrow” his request to the following
information for every criminal case tracked by all eleven district attorneys:
Case ID Number; Offense Date; Case filing Date; Docket number; Court
name where the case was handled; Criminal Count Number;
Charge/crime Code (Ex: C266 s1); Charge/crime Description (Ex: Arson
of dwelling house); Charge/crime Type (Ex: Arson); Department that
filed the charge; Way charge was initiated (Ex: grand jury indictment,
filed by police...etc.); Defendant ID Num (Internal tracking number used
by DA’s office to identify defendant); Defendant Race/Ethnicity;
Defendant Gender; Judge’s Name who handles the disposition;
Disposition Date; Disposition Code; Disposition Description; Disposition
Type; Disposition/sentenced recommended by prosecutor for each
charge; Sentence Type; Sentence Description; Case status.
R.A. 20, 9 10.

Each of the eleven district attorneys responded to the request by letter

and either declined to provide the information or required a fee to create

11
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the record.' R.A. 20, 7 12-14. The respective letters from the defendant
District Attorneys, as well as some of the other district attorneys, observed
that many of the requested fields would allow the requestor to discover the
identity of a particular defendant—information the offices could not
lawfully divulge under the CORI law. R.A. 21, 9 12-14. The Plymouth
District letter also clarified that DCJIS was the proper contact to obtain the
requested information, as it was tasked with both the complete and accurate
compilation of CORI and the protection of that information from disclosure.
R.A. 21, 1 13.

The Globe reporter appealed the denial of each of his requests to the
Supervisor of Public Records under G. L. c. 66, § 10(b). R.A. 21-22, 9 15.
The Supervisor ruled first on the appeal pertaining to the Middle District,
ordering the office to provide the records within ten days because it had not
explained with adequate specificity why the records were exempt from
disclosure. R.A. 22, 9 16. In response, District Attorney Early’s office sent a
letter to the Supervisor further explaining its position that the records were

exempt. R.A. 22, 9 17. An Assistant District Attorney for that office also sent

! The district attorneys other than the defendants complied with the Globe
reporter's request at different points after the Supervisor ruled favorably on
his appeals, which were consolidated into one order. R.A. 22; 202.

12
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a letter to a Deputy Attorney General articulating the belief that the
Supervisor misunderstood the level of specificity required to invoke an
exemption to the Public Records Law. R.A. 22, 9 17. He noted in the letter
that the Supervisor had only started to reject long-standing exemptions to
the Public Records Law after being harshly criticized in the media. See id.

In a decision dated August 13, 2015, the Supervisor issued an order
that rejected the various arguments advanced by the defendant District
Attorneys and seven of their fellow district attorneys whose responses also
failed to satisfy the Globe reporter. R.A. 22, 9 19. The Supervisor ordered
each of offices to provide a written response within ten days. R.A. 22, 9 19.
The defendant District Attorneys’ offices again responded by letter,
expressing their respective, firmly-held positions that disclosure of the
requested information would violate the CORI law, as amended in 2010.
R.A. 22-23, 9 20-22.

The letter from District Attorney O’Keefe’s office emphasized that the
request was different than the request in the 2003 Supreme Judicial Court
case because the Globe reporter here had requested case ID numbers and
defendant ID numbers. The letter also stated that the request could allow

for the disclosure of information in sealed cases and questioned whether the

13
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Globe reporter was building a private database for a commercial purpose.
The letter from District Attorney Cruz’s office echoed the concern about the
CORI law, noting, in an obvious reference to 2010 CORI Reform, that the
legislation had “editorial support from much of the media including the
Globe, coming down firmly on the side of protecting CORI information from
disclosure” and that “[t]he Legislature underscored the seriousness of this
privacy measure by making it a crime to wrongfully seek or disclose CORI.”
R.A. 23, 9 21.

Plymouth’s letter noted that the Globe reporter’s inquiry had been
referred to DCJIS, which is charged with regulating the dissemination of
CORI. Id. In a similar vein, the response from the Middle District pointed to
the Trial Court’s rules preventing bulk disclosure of case information,
explaining that the office’s “public policy concerns are consistent with those
of the court.” R.A. 23, 9 22.

On December 31, 2015, the Supervisor ordered the defendant District
Attorneys to provide the requested information to the requestor within ten
days. R.A. 23, 9 23. The District Attorneys responded by letter to reaffirm

their common position that they are not permitted to disclose the requested

14
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information. R.A. 23, 9 24. Following those declarations, the Supervisor
referred the matter to the Attorney General for enforcement. R.A. 23, 9 25.
B. Superior Court Action

On November 23, 2016, the Attorney General filed an action for
declaratory judgment in Superior Court, seeking a declaration that the
requested information must be disclosed under the Public Records law. R.A.
13-14. A special Assistant Attorney General was appointed to represent the
District Attorneys. On April 27, 2018, the Attorney General moved for
summary judgment in her favor based on the agreed statement of facts the
parties had negotiated. R.A. 141-142. The District Attorneys opposed the
Attorney General’s motion and moved for summary judgment in their favor.
R.A. 143.

On November 26, 2018, the Superior Court (Connolly, J.) granted
summary judgment for the Attorney General, holding that the requested
information is a public record because it can be found in court files. R.A.
200-230. The court relied upon a 2003 Supreme Judicial Court case that it
considered “virtually identical” to this case. R.A. 218. In doing so, the court

expressly rejected two out of the five reasons articulated by the District

15
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Attorneys for why the 2003 decision should not control this case. R.A. 221-
222.

The court disagreed with the District Attorneys’ contention that the
volume of the criminal case information requested by the Globe reporter
implicates the CORI law because defendants’ names can be easily
ascertained from the Trial Court’s website, stating that “[t]he fact that
individually identifying information could be discovered by someone
requesting the same information does not convert the information requested
in this case to CORIL.” R.A. 221. The court further held that the District
Attorneys did not overcome the presumption that the case ID number,
defendant ID number, and recommended sentence are not public records
even though they are not included in court files. R.A. 222.

The District Attorneys filed a notice of appeal on January 2, 2019.
R.A. 232.

FACTUAL AND LEGAL BACKGROUND

I. The Criminal Offender Record Information Act
In 1972, the Legislature enacted the Criminal Offender Record

Information Act (“CORI law”), codified at G. L. c. 6, § 167-172, to create a

16
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centralized system to manage criminal records for criminal justice agencies.”
St. 1972, c. 805. Prior to its comprehensive revision in 2010, the CORI law

was amended in 1977,° 1990,% and 2002,” so that certain criminal offender

* The parties to this case are all criminal justice agencies under the CORI
law.

® The Legislature amended the CORI Act three times in 1997. Statute 1997,
c. 691 allowed access to criminal offender record information to “(a)
criminal justice agencies; (b) such other agencies and individuals required
to have access to such information by statute; and (c) any other agencies
and individuals where it has been determined that the public interest in
disseminating such information to these parties clearly outweighs the
interest in security and privacy.” Statute 1997, c. 365 allowed the
dissemination of “information relative to a person’s conviction of
automobile law violations” or “information relative to a person’s charge of
operating a motor vehicle while under the influence” to motor vehicle
insurance organizations. Statute 1997, c. 841 inserted the following
sentence:

Notwithstanding the provisions of this section or chapter sixty-six A,
the following shall be public records: (1) police daily logs, arrest
registers, or other similar records compiled chronologically, provided
that no alphabetical arrestee, suspect, or similar index is available to
the public, directly or indirectly; (2) chronologically maintained court
records of public judicial proceedings, provided that no alphabetical
or similar index of criminal defendants is available to the public,
directly or indirectly; and (3) published records of public court or
administrative proceedings, and of public judicial administrative or
legislative proceedings.

4 The 1990 amendments allowed conviction data to be made available for a
period of time for recent offenders. St. 1990, c. 319.

17
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record information could be accessed by other specified agencies,
organizations, and individuals.

The CORI law was substantially overhauled in 2010. The reform most
significant to this appeal was the Legislature’s creation of a new statutory
scheme for accessing criminal record information (“CORI Reform”). See St.
2010, c. 256. CORI Reform created the Department of Criminal Justice
Information Services (“DCJIS”) to implement the statutory scheme for
accessing criminal records and to manage “iCORI,” an online database from
which criminal offender record information would be accessed. See id.

Under the revised CORI law, there are three categories of access to
criminal offender record information through iCORI. First, requestors that
are “authorized or required by statute, regulation or accreditation
requirement” to obtain CORI may do so to the extent necessary for
compliance. G.L. c. 6, § 172(a)(2).Within this category, which is referred to
as “required access,” there are “four different levels of access depending on
the language of the statutory, regulatory, or accreditation requirement that

mandates obtaining CORI.” 803 CMR § 2.05.

> The 2002 amendments gave access to certain CORI for camps and other
organizations providing services to children. St. 2002, c. 385.

18
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Second, “standard access” is “available to employers, volunteer
organizations, landlords, property management companies, real estate
agents, public housing authorities, and governmental licensing agencies to
screen employment applicants, employees, licensing applicants, and housing
applicants.” Id. See G.L. c. 6, § 172(a)(3). Third, “open access” is available
to members of the general public, allowing for access to the following
criminal offender record information for a particular offender:

(i) convictions for any felony punishable by a term of imprisonment

of 5 years or more, for 10 years following the disposition thereof,

including termination of any period of incarceration or custody;

(ii)) information indicating custody status and placement within the

correction system for an individual who has been convicted of any

offense and sentenced to any term of imprisonment, and at the time of
the request: is serving a sentence of probation or incarceration, or is
under the custody of the parole board;

(iii) felony convictions for 2 years following the disposition thereof,

including any period of incarceration or custody; and

(iv) misdemeanor convictions for 1 year following the disposition

thereof, including any period of incarceration or custody.

Id. See G.L.c.6,8172(a)(4).

In addition, members of the public can petition the commissioner for
access beyond what is available through “open access” upon a showing that
it would serve the public interest. See G.L. c. 6, § 172(a)(6). To access

records in any of the three categories, a requestor must register for an iCORI

account, pay a registration fee, and provide certain identifying information
19
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about the offender who is the subject of the request. 803 CMR § 2.04. In
addition to creating a new scheme for accessing records, CORI Reform
included significant measures to restrict access to criminal record offender
information. St. 2010, c. 256. Specifically, CORI Reform decreased the
waiting periods for sealing criminal records and prohibited employers from
requesting criminal offender record information of prospective employees in
preliminary written job applications. Id.

On April 13, 2018, the Governor signed a comprehensive criminal
justice bill into law that further amended the CORI law. See St. 2018, c. 69.
The CORI-related amendments within the law require DCJIS to publish
arrest data on its webpage on a quarterly basis with the stipulation that
[“c]ategories of data which constitute personally identifiable information
shall not be posted or made available to the public and shall not be public
records as defined in section 7 of chapter 4.” G.L. c. 6, § 167A(1)(2),
inserted by St. 2018, c. 69, § 5. The law prominently features expungement
provisions, which have the obvious purpose of protecting defendants from
the future effects of a criminal record. See St. 2018, c. 69, § 195 (inserting

17 new sections into G.L. c. 276).
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II. The Public Records Law

The Legislature has required access to governmental records since
1851. See St. 1851, c. 161. The Public Records Law, codified at G. L. c. 66,
provides that “[e]very person having custody of any public records . . . shall,
at reasonable times and without unreasonable delay, permit them to be
inspected and examined by any person, under his supervision, and shall
furnish one copy thereof on payment of a reasonable fee.” (emphasis
added).

G. L. c. 4, §7 defines “public records” as:

All books, papers, maps, photographs, recorded tapes, financial

statements, statistical tabulations, or other documentary materials or

data, regardless of physical form or characteristics, made or received

by any officer or employee of any agency, executive office,

department, board, commission, bureau, division or authority of the

commonwealth.®

In addition, G.L. c. 4, §7, cl. 26 now enumerates twenty categories of
specific exemptions to “public records,” including material:

(a) specifically or by necessary implication exempted from disclosure

by statute . . .

(c) personnel and medical files or information; also any other
materials or data relating to a specifically named individual, the

® This seemingly all-inclusive definition excludes records from the Governor,
Legislature, and Judiciary. See Lambert v. Executive Director of the Judicial
Nominating Council, 425 Mass. 406, 409 (1997).
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disclosure of which may constitute an unwarranted invasion of

personal privacy . . . [and]

(f) investigatory materials necessarily compiled out of the public view

by law enforcement or other investigatory officials the disclosure of

which materials would probably so prejudice the possibility of

effective law enforcement that such disclosure would not be in the

public interest.

The Public Records Law was amended in 1925, 1976, and 2016.” The
2016 amendments, which came after the Attorney General filed this action
in Superior Court, required state agencies to provide a variety of
information, but not CORI, on a searchable website. See St. 2016, c. 121.

I11. Uniform Rules on Public Access to Court Records

On January 20, 2016, the Supreme Judicial Court approved Trial
Court Rule XIV, Uniform Rules on Public Access to Court Records. The
purpose of the rules is “to provide public access to court records and
information while protecting the security and privacy of litigants and non-
litigants.” Trial Court Rule XIV, Rule 1(a).

There are three methods for the public to access court records. First,
“[plublicly available court records in the custody of a Clerk and located in a

courthouse” are available to the public for inspection. Trial Court Rule XIV,

Rule 1(c). Second, court records are available at computer kiosks located in

7 See St. 1925, c. 580; St. 1976, c. 436; St. 2016, c. 121.
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a courthouse. See Trial Court Rule XIV, Rule 2. Third, certain court records
(i.e. docket information) are available through the Trial Court’s website. See
Trial Court Rule XIV, Rule 5.

As a matter of policy, the Trial Court requires a member of the public
who is seeking court records for a criminal case to know the docket number
in order to access that information online. See Note on Trial Court Rule XIV,
Rule 5(a)(2). The rationale for this restriction is that “[i]f the Trial Court
were to provide the public with the ability to remotely search criminal cases
by a defendant’s last name, which could essentially reveal a defendant’s
entire criminal history, it could thwart the careful balance between access
and privacy struck by the Legislature in enacting the CORI statute.” Id.
Indeed, provisions of the CORI law would become obsolete “if a defendant’s
criminal history could be pieced together through a search on the Trial
Court’s website.” Id.

If a member of the public seeks access to specific data elements from
electronic court records, he or she may request “compiled data” from the
Trial Court. See Trial Court Rule XIV, Rule 3. “Compiled data” is defined as
“electronic court records that have been generated by computerized

searches of Trial Court case management database(s) resulting in the
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compilation of specific data elements.” Trial Court Rule XIV, Rule 1(e).
“Compiled data” is different than “bulk data,” which is defined as “electronic
court records as originally entered in the Trial Court case management
database(s), not aggregated or compiled by computerized searches intended
to retrieve specific data elements.” Id. Disclosure of "bulk data" is expressly
prohibited. See Trial Court Rule XIV, Rule 4.

To access compiled data, the member of the public must identify a
scholarly, educational, journalistic, or governmental purpose for the data.
See Trial Court Rule XIV, Rule 3. The Court Administrator, in consultation
with the Chief Justice of the Trial Court, will then consider “(i) whether the
request is consistent with the purpose of these rules and (ii) whether the
requested data may be compiled by the court without undue burden or
expense.” Id. The Trial Court has noted that it is “concern[ed] about the
potential for unwarranted harm to litigants, victims, witnesses and jurors
that can come with unfettered access.” Notes on Trial Court Rule XIV, Rule

3.

SUMMARY OF THE ARGUMENT

The twenty-two categories of information about every criminal case

housed in the District Attorneys' databases requested in this case do not
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constitute a “public record.” Br. 26-27. The Legislature's definition of “public
records” excludes records made or kept by a governmental agency that are
“specifically or by necessary implication” exempt from disclosure by a
statute. Br. 26-27. The information requested in this case is exempted from
disclosure by the CORI law, as amended by CORI Reform in 2010. Br. 27.
CORI Reform created a new statutory scheme for accessing CORI through
DCJIS and restricted access depending on the category of CORI sought and
the identity of the requestor. Br. 31-33. Under the CORI law, the Globe
reporter is not entitled to access bulk information about defendants'
criminal cases. Br. 35. The CORI law does allow for expanded access to
CORI in certain circumstances, but the Globe reporter did not comply with
the mechanisms set out in the statute. Br. 34-35.

Relying on a 2003 decision by the Supreme Judicial Court, the
Superior Court held that the requested information must be disclosed
because the CORI law states that “chronologically maintained court records
of public judicial proceedings” are public records. Br. 39-40. But this
provision does not mean that every piece of information that can be found
in a court record must be compiled with other related information and

disseminated electronically under the Public Records Law. Br. 39.
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The application of this Court's 2003 decision is of questionable validity
after the substantial rewrite to the CORI law in 2010 and the adoption of
the Trial Court's rules on electronic access to court records. Br. 43-45. If the
Superior Court's decision is upheld, the public would be entitled to access
the criminal histories of every defendant in the Commonwealth, including
their names, because that information can be found in court records. Br. 48.
The result could be catastrophic to the rehabilitation of criminal offenders,
which was the reason that the Legislature enacted CORI Reform in the first
place. Br. 48-51. Furthermore, the District Attorneys are not required to
fulfill the Globe reporter's request for a record that compiles twenty-two
categories of information housed in their private databases because it would
require them to create a computer record. Br. 51-54.

ARGUMENT

I.  The Criminal Offender Record Information law exempts the
requested information from the Public Records Law because
it prohibits the disclosure of CORI beyond what is authorized
by law.

A. Statutes that prohibit the disclosure of specific information
take precedence over the Public Records law.

On appeal, a motion for summary judgment is reviewed de novo, and

so “no deference is accorded the decision of the judge in the trial court.”
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Fed. Nat'l Mortgage v. Ass'n v. Hendricks, 463 Mass. 635, 637 (2012). The

Superior Court erred when it opened its decision with the declaration that
its analysis "must start with the Public Records Law, not CORI.” R.A. 14. Not
every record or document kept or made by the governmental agency is a

‘public record.” Suffolk Constr. Co., Inc. v. Div. of Capital Asset Mgmt., 449

Mass. 444, 454 (2007). If a record made or kept by a governmental agency
is “specifically or by necessary implication”® exempted from disclosure by
another statute, such as the CORI law, it is not considered a “public record.”
See G.L.c. 4,87, cl 26(a).

Thus, G.L. c. 4, § 7, cl. 26(a) prioritizes statutes that protect the
privacy of certain information over the Public Records Law, which presumes
that all records kept by governmental agencies are public. The directive in
cl. 26(a) reflects “the considered judgment of the Legislature that the public

right of access should be restricted in certain circumstances.” Globe

Newspaper Co. v. Boston Ret. Bd., 388 Mass. 427, 436 (1983). The Court

should respect the Legislature's judgment, which honors settled principles of

8 Records are exempt “by necessary implication” where a statute prohibits
their disclosure as a practical matter, such as by conditioning the receipt of
federal funds on nondisclosure. See Champa v. Weston Pub. Sch., 473 Mass.
86, 91 n.8 (2015).
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statutory interpretation and rebalances the public's right to know with
individuals' right to privacy.

Because a statute that specifically protects the privacy of specific
information will control over the Public Record Law's general preference for
access, the exemption in cl. 26 honors the principle that “general statutory

language must yield to that which is more specific.” TBI, Inc. v. Bd. of

Health of North Andover, 431 Mass. 9, 18 (2000) (citations omitted). And

by reconciling two statutes addressing records kept by government agencies
that could otherwise appear to be in conflict, it accords with the principle
that “[w]here two or more statutes relate to the same subject matter, they
should be construed together so as to constitute a harmonious whole,” see

Bd. of Educ. v. Assessor of Worcester, 368 Mass. 511, 513-514 (2015).

B. The Globe reporter requested the disclosure of criminal
offender record information.

The Criminal Offender Record Information law, codified at G.L. c. 6,
§8 167-178M, governs the disclosure of criminal offender record
information (“CORI”). CORI is broadly defined, encompassing “records and
data in any communicable form compiled by a criminal justice agency which

concern an identifiable individual and relate to the nature or disposition of
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a criminal charge, an arrest, a pre-trial proceeding, other judicial
proceedings, sentencing, incarceration, rehabilitation, or release.” G. L. c. 6,
§ 167. The information sought by the Globe reporter is CORI because he
requested a sweeping range of information relating to the judicial
proceedings of defendants (i.e. information on their criminal cases). See
R.A. 20, 9 10. He essentially requested a copy of the iCORI database, as
entered into the District Attorneys' DAMION systems.’ In fact, an official
CORI report, which includes the docket number offense date, crime type,
crime description, disposition date, disposition type, and sentence, contains

only part of the information sought by the Globe reporter.'”

THE COURT: So what about Mr. Kiley's argument that if you produce
all this information, you're essentially creating a replica of the CORI
system?
MR. SCLARSIC: I think that's a very legitimate policy concern. That
concern existed in 2003 when the SJC ruled the way it did, and it
specifically identified that information in a court — public court record
is available, is accessible.

R.A. 167-168.

19 A sample CORI Report can be viewed on the website for the Executive
Office of Public Safety and Security:
https://www.mass.gov/files/documents/2016/10/pl/sample-cori-
response.pdf.
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The fact that the Globe reporter later agreed to amend his request to
exclude defendants' names does not mean that the requested information is
not CORI.'' Information related to judicial proceedings that is compiled by
criminal justice agencies is CORI if it concerns an individual who is
“identifiable.” Although the Superior Court stated that "the fact that
individually identifying information could be discovered by someone
requesting the same information does not convert the information requested
in this case to CORI,” R.A. 221, the definition of “identifiable” is “capable of
being identified.” Webster’s New Universal Unabridged Dictionary, 902 (2d
Ed. 1982). So if individual defendants could be identified from the
information, it is CORI.

The Globe reporter requested a broad range of criminal case
information for every defendant that would allow a defendant to be
identified. Indeed, the Attorney General conceded at the hearing on the
summary judgment motions that defendants can be identified from the

requested information and “do an end around CORI.”*? Under the Trial

" In any case, if the Superior Court's decision is upheld, the Globe reporter
would be entitled to request defendants' names because that information is
“already in the public domain from court files.” R.A. 217.

12
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Court's rules, the Globe reporter (and any other requestor) can identify a
defendant from the requested information by simply inputting the docket
number into the public portal for electronic case access." The portal will
then reveal all of the docket information for the case, including the

defendant's name.

THE COURT: So to the extent that these requests by the Globe don't
ask for the identity of the defendant, do you share the defendant's
position that, if you had all these 20 fields, you could then double
back and figure out who these people are?

MR. SCLARSIC: Uh-huh.

THE COURT: And kind of do an end around CORI?

MR. SCLARSIC: Right. I think that's right. I think you can do that. I
think that's concerning. I think that was the case in 2003, and the law
didn't change that, but...

THE COURT: So you don't see Pon as having any —

R.A. 169-170.

3 The Trial Court Uniform Rules on Public Access to Court Records require
docket information on all criminal cases to be made available through the
public portal on the Trial Court's website, http://www.masscourts.org.
Nevertheless, not all criminal case information is currently available online.
While all Superior Court criminal case records are available online, it
appears that District Court criminal case records are not currently included
in the public portal. When these records do become available on the portal,
all criminal offenders will be able to be identified from the public portal
with the docket number of their case(s). See Todd Wallack, Most Mass.
criminal cases are still not online. That could change next year, THE BOSTON
GLOBE (November 10, 2017),
https://www.bostonglobe.com/metro/2017/11/10/most-mass-criminal-
cases-are-still-not-online-that-could-change-next-
year/Y77X4QTgd8m9nkATrOlrGP/story.html.
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C. Under the statutory scheme created by CORI Reform, the
public has limited access to criminal offender record
information.

When the Legislature enacted CORI Reform in 2010, it created DCJIS
and charged the agency with maintaining and disseminating CORI. See G.L.
c. 6, § 167A. The Legislature also established a statutory scheme that would
allow different levels of access to specified categories of CORI based on the
type of organization or individual requesting the information. See G.L. c. 6,
§ 172. Under G.L. c. 6, § 172, members of the public can only access CORI
“upon written request to the department and in accordance with regulations
established by the department.” Section 172(a)(4) also restricts access for
members of the public to four categories of information about criminal

offenders.’® Neither the Legislature nor DCJIS has singled out the press as

an organization entitled to any special level of access. Accordingly, the

14 The categories are: “(i) convictions for any felony punishable by a term of
imprisonment of 5 years or more, for 10 years following the disposition
thereof, including termination of any period of incarceration or custody; (ii)
information indicating custody status and placement within the correction
system for an individual who has been convicted of any offense and
sentenced to any term of imprisonment, and at the time of the request: is
serving a sentence of probation or incarceration, or is under the custody of
the parole board; (iii) felony convictions for 2 years following the
disposition thereof, including any period of incarceration or custody; and
(iv) misdemeanor convictions for 1 year following the disposition thereof,
including any period of incarceration or custody.”
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Globe reporter is entitled to the same level of access to CORI as any member
of the public.

Under DCJIS regulations and as required by G.L. c. 6, § 172
(a)(33)(c), the Globe reporter may only access CORI in the four
enumerated categories after registering for an iCORI account and
completing a request form with the offender's name and date of birth. 803
CMR § 8.07(2). The Globe reporter did not limit his request to the four
categories of CORI that the public is permitted to access under Section
172(a)(4). Nor did he complete a request form with the name and date of
birth of each offender for which he is seeking CORI.

But under G.L. c. 6, §172(g), criminal offenders have the right to
obtain a list of every person who has accessed CORI about them. In
addition, DCJIS is responsible for notifying criminal offenders when an
inquiry about their CORI has been made. Id. If the public can access CORI
without complying with § 2.07(2), DCJIS will be unable to track who has
accessed a criminal offender's CORI. As a result, criminal offenders will be
denied their statutory right to know who has accessed information about
their criminal history. And without knowledge of who has accessed their

CORI, criminal offenders will have no insight into whether they were denied
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housing or employment (or discriminated against in other ways) because of
their criminal history.

Furthermore, the Globe reporter did not seek to obtain the requested
information through the mechanisms established by the Legislature for
expanded access to CORI. Under G.L. c. 6, § 172(a)(6), members of the
public may receive access beyond what would otherwise be available if the
commissioner of DCJIS finds that dissemination “serves the public interest.”
In addition, under G.L. c. 6, s. 173, members of the public may request
greater access to CORI to use for research programs, so long as they do “not
publish any information that either identifies or tends to identify the subject
of the criminal offender record information.” Section 173 also required
DCJIS to promulgate regulations to preserve “the anonymity of the
individuals to whom such information relate.” Under the governing DCJIS
regulation, 803 CMR § 8.04, a member of the public that receives expanded
access for a research project “being conducted for a valid educational,
scientific or other public purpose” must sign a non-disclosure agreement
and segregate identifying data from the rest of CORI under an arbitrary,

non-duplicating code. 803 CMR § 8.04.
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By bypassing these mechanisms, the Globe reporter sought to receive
greater access to CORI without showing that disclosure was in the public
interest and/or facilitated research for a valid educational, scientific, or
other public project. If the Globe reporter is given expanded access to CORI
because he went through a criminal justice agency other than DCIJIS, the
balance struck by the legislature will be abolished and the court will have
created a loophole that is ripe for exploitation.

D. The Legislature intended to prohibit the disclosure of criminal
offender record information not authorized for dissemination
under the statutory scheme.

When the Legislature created a new statutory scheme for accessing
CORI in 2010, it plainly intended to prohibit the disclosure of any CORI not
authorized for dissemination under the law." But the law also goes further

than that. As part of CORI Reform in 2010, the Legislature provided for

1> The statutory prohibition on dissemination applies to all criminal justice
agencies, not just DCJIS. See G.L. c. 6, § 171 (“The department shall
promulgate regulations...assuring the security of criminal offender record
information from unauthorized disclosures at all levels of operation”); G.L.
c. 6, § 178B (“The restrictions on the dissemination of criminal offender
record information as provided in this chapter shall cease to exist at the
death of the individual for whom a criminal justice agency has maintained
criminal offender record information.”) (emphasis added).
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criminal penalties for persons for the unauthorized dissemination of CORI.
See St. 2010, c. 256, § 36. As applicable here, G.L. c. 6, §178 provides that

[a]n individual or entity who...knowingly communicates or attempts
to communicate criminal offender record information to any other
individual or entity except in accordance with the provisions of
sections 168 through 175...shall for each offense be punished by
imprisonment in a jail or house of correction for not more than 1
year or by a fine of not more than $5,000 or by both such fine and
imprisonment, and in the case of an entity that is not a natural person,
the amount of the fine may not be more than $50,000 for each
violation.

By criminalizing the unauthorized dissemination of CORI, the Legislature
expressed its commitment to protecting this information from public
consumption. “[T]he Legislature has the power to decide what the policy
of the law shall be, and if it has intimated its will, however indirectly, that

will should be recognized and obeyed.” Beacon Hill Civic Ass'n v. Ristorante

Toscano, Inc., 422 Mass. 318, 321 (1996) (citations omitted). As our

appellate courts have recognized, the judicial branch ought not to second-

guess the policy priorities of the Legislature. See Wakefield Teachers Ass'n v.

Sch. Comm. of Wakefield, 431 Mass. 792, 802 (2000)( “The Legislature

clearly balanced competing public policy considerations that we shall not

second-guess.”).
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Yet the Superior Court decided that CORI not authorized for
dissemination by the Legislature must be disclosed because a public records
request was made to a criminal justice agency not charged with the
dissemination of CORI. This interpretation of the interplay between the
CORI law and the Public Records Law “would result in absurd

consequences.” Commonwealth v. Curran, 478 Mass. 630, 636 (2018). If

everyone used public records requests to access CORI, the detailed statutory

scheme created by CORI Reform would serve no purpose. See Souza v.

Registrar of Motor Vehicles, 462 Mass. 227, 233 (2012) (“An interpretation

of a statute should not fail to give effect to any of its terms or render them
‘inoperative or superfluous.”)(citations omitted).

The general arguments advanced by the District Attorneys have been
accepted by at least one out-of-state appellate court in a case that can fairly

be described as analogous. In Westbrook v. Los Angeles, 27 Cal. App. 4th

157 (1994), the appeals court reviewed a lower court decision that a large
data set of criminal case information—the name, birth date, zip code, date
of offense, charges filed, pending court date, and case disposition for every
criminal case in Los Angeles's municipal court system—were public records

required to be disclosed. See id. The court held that the information was not
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a public record because California's statute governing CORI
“demonstrate[d] that the Legislature intended nondisclosure of criminal
offender record information to be the general rule.” Id. at 164. Because the
statute limited disclosure of CORI to authorized persons, “[i]t follows that
respondent should have been required to prove that he was a person or
entity specifically entitled by law to have access to the information.” Id.

E. The Superior Court erroneously held that any information that
can be accessed from court files must also be made available
electronically and in bulk under the Public Records Law.

In 1997, the Legislature amended the CORI law to clarify that certain
records containing CORI are public records. The provision, G.L. c. 6, § 172
(m), states the following:

Notwithstanding this section or chapter 66A, the following shall be

public records: (1) police daily logs, arrest registers, or other similar

records compiled chronologically; (2) chronologically maintained
court records of public judicial proceedings; (3) published records of
public court or administrative proceedings, and of public judicial
administrative or legislative proceedings; and (4) decisions of the

parole board as provided in section 130 of chapter 127.

A sensible reading of the narrowly-crafted exemption for
“chronologically maintained court records of public judicial proceedings” is

that the Legislature did not intend to preclude the public from accessing

court records that are kept chronologically by a clerk in a courthouse. While
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this exemption may also apply to copies of official court records, it is
doubtful that the Legislature intended the 1997 provision to apply to
electronic data about criminal court cases housed in District Attorneys'
private databases, which are not maintained chronologically.'® Unlike the
iCORI database maintained by DCJIS, the information in the District
Attorneys' respective DAMION databases is not a mirror image of court
records.'” R.A. 20, 1 9.

Nevertheless, in its decision below, the Superior Court held that any
information in the DAMION system that can also be found in a court file
qualifies as a “chronologically maintained court record[] of [a] public

judicial proceeding[].” R.A. 220. Because the majority of the information in

1 The main focus of the 1997 legislation was not the accessibility of
chronologically maintained court records but rather the provision on police
daily logs. See Letter to Governor Michael S. Dukakis (December 14, 1977)(
Peter Jorgensen, Arlington Advocate) (“The Massachusetts Press Association,
of which I am President, strongly urges your approval of H6846, an
amendment to the CORI law which will set uniform standards across the
state for access to police blotter information. ”). See also Charles V. Barry,
Secretary of Public Safety, Comments on H6846 (“Recommend that police
daily logs, arrest registers or similar records, as contained in (1) of this
legislation, should be deleted from the bill.").

7 See Georgia K. Critsley & Agapi Koulouris, Massachusetts CORI Law,
MCLE, 2-3 (2012)(“The CORI system is a mirror image of the records and
data available from the trial court through the Office of the Commissioner of
Probation.”).
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the District Attorneys' private databases is “already in the public domain
from court files,” the Superior Court ordered the District Attorneys to
provide it to the Globe reporter. R.A. 217. The Superior Court primarily

justified its holding by citing to Globe Newspaper Co. v. District Attorney for

the Middle Dist., 439 Mass. 374 (2003), which construed the law as it

existed prior to CORI Reform in 2010. R.A. 218-219.

In Globe Newspaper Co., the Supreme Judicial Court held that docket

number information for municipal corruption cases were public records not
protected by the CORI law because they qualified as "chronologically
maintained court records of public judicial proceedings" under G.L. c. 6, §
172 (m)(2). 439 Mass. at 381-384. Although the Superior Court viewed

Globe Newspaper Co. as "virtually identical" to this case, R.A. 218, there are

several important factual distinctions between the two cases that preclude

the decision in Globe Newspaper Co. from controlling the outcome of this

case.

First, unlike in this case, the requestor in Globe Newspaper Co. only

requested information concerning one type of case. The Court recognized
this when it held that “[r]equests for docket numbers of particular types of

cases, not being framed with any reference to any named defendant, do not
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subvert the CORI statute.” Id. at 384 (emphasis added). The fact that the
type of case was municipal corruption is also significant because those cases
are charged as a breach of public trust, and scrutinizing the actions of public
officials lies at the core of the public's right to know. In contrast, in this
case, the Globe reporter requested information about every criminal case
handled by the District Attorneys (and ultimately every criminal case in the
Commonwealth). Beyond a vague interest in transparency, no specific
public interest in this information has been identified.

Second, the volume of information requested is greater in this case

than in Globe Newspaper Co. In Globe Newspaper Co., the Globe reporter

requested docket number information. In this case, after seeking the entire
contents of the District Attorneys' private databases, the Globe reporter
requested twenty-two categories of information about every case. There is
“a qualitative difference between obtaining information from a specific
docket or on a specified individual and obtaining docket information on
every person against whom criminal charges are pending in municipal
court.” Westbrook, 27 Cal. App. 4th at 165 (1994). While docket numbers
for municipal corruption cases are assigned by the courts and thus are

arguably a “court record that could be obtained from the clerk’s office,” a
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master list of information about every case handled by every district
attorney is not.'® 429 Mass. at 383. Because the DAMION database is made
up of whatever information the District Attorney's staff choses to input into
the system, the “record” sought by the Globe reporter (i.e. the contents of
the District Attorneys' databases) was created by the District Attorney's
office, not a court. R.A. 20, 9 9.

Third, unlike the request at issue in Globe Newspaper Co., the Globe

reporter’s request for case information was correlated with a request for the
District Attorneys’ tracking codes. This scenario was specifically addressed
by the Court when it stated that “a request for docket numbers correlated
with information that is not in the court's records or any other public record
effectively calls for the release of information that would not be a public
record, as the resulting list of docket numbers would inform the recipient
that each case on that list had a particular attribute that could not have
been ascertained from public records. . . Such information constitutes

criminal offender record information.” 439 Mass. at 385 (emphasis added).

'8 In addition, unlike court records, the District Attorneys' databases would
contain information about criminal cases that have been sealed or were
never prosecuted, thus running head long into the provisions of the law
contained in G.L. c. 276, as amended by St. 2018, § 69.
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Third, the CORI law has been substantially overhauled since 2003,

when Globe Newspaper Co. was decided. The advent of CORI Reform

represented a heightened commitment to the rehabilitation of criminal
offenders. Moreover, CORI Reform created a new statutory scheme for
accessing CORI that would be superfluous if the information must be
disclosed through a public records request. CORI Reform also included
several new provisions—such as the criminal penalties for unauthorized
dissemination of CORI and the right of criminal offenders to know who has
accessed their CORI—that would be subverted by expanding the Globe

Newspaper Co. decision to apply to any information that can be found in a

court record. It would make no sense for the Legislature to have enacted
these reforms if they intended the information to be a public record. In
rejecting the District Attorneys' argument that the 2010 reforms altered the
applicability of the 2003 decision, the Superior Court took an unduly
narrow view of the significance of CORI Reform.

Lastly, just as the law has changed since 2003, so has the accessibility
of docket information. In 2016, the Supreme Judicial Court approved the
Trial Court's Uniform Rules on Public Access to Court Records, requiring

docket information for criminal cases to be available online. The Trial Court
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only allows searches to be made by docket number because “[i]f the Trial
Court were to provide the public with the ability to remotely search criminal
cases by a defendant's last name, which could essentially reveal a
defendant's entire criminal history, it could thwart the careful balance
between access and privacy struck by the Legislature in enacting the CORI
statute.” See Note on Trial Court Rule XIV, Rule 5(a)(2). If docket numbers
for all cases must be disclosed through public records requests, all it will
take to match the requested information with a defendant's name is a
computerized search on the public portal.

Although “[i]t is temptingly easy to assume that if one applies the
same set of rules to electronic judicial records that was applied in the past to
paper records, it will result in the same balance between the various
competing policies[,] [u]nfortunately, this is not the case.”*” “Plainly there
is a vast difference between the public records that might be found after a
diligent search of courthouse files, county archives, and local police stations

throughout the country and a computerized summary located in a single

' Winn, Peter A., Online Court Records: Balancing Judicial Accountability
and Privacy in an Age of Electronic Information, 79 Wash. L. Rev. 315, 317
(2004).
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clearinghouse of information.”? Dep't of Justice v. Reporters for Freedom of
g p

the Press, 489 U.S. 749, 756 (1989). Because the Superior Court assumed
that the rules that apply to physical court records would apply equally to
electronic data on criminal cases housed in the District Attorneys' private
databases, it did not adequately weigh criminal offenders' interest in
protecting information about their criminal histories. That interest “does not
dissolve simply because that information may be available to the public in

some form.” Dep't of Defense v. Fed. Labor Relations Auth., 510 U.S. 487,

500 (1994). See Dep't of Justice v. Reporters Comm. For Freedom of the

Press, 489 U.S. at 770 ( “[T]he fact that an event is not wholly ‘private’ does
not mean that an individual has no interest in limiting disclosure or
dissemination of the information. The privacy interest in a rap sheet is

substantial.”).

20 “An electronic court record database is more than the sum of the
individual court records. The personal information in these records can be
compiled, aggregated, searched, and linked to other databases in a matter
of seconds for a minimal cost and new information created. These databases
require more privacy protection than individual records.” Karen Gottlieb,
Using Court Record Information For Marketing in the United States, What's
the Problem?, PRIVACY CLEARINGHOUSE BLOG (February 1, 2004),
https://www.privacyrights.org/blog/using-court-record-information-
marketing-united-states-its-public-information-whats-problem.
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F. If the Superior Court's decision is upheld, it could threaten the
rehabilitation of criminal offenders, thereby defeating the
purpose of CORI reform.

In enacting CORI Reform, the Legislature expressed its considered
judgment that that “allowing criminal records to be available without limit

would impose further punishment than the underlying crimes merited.”

Commonwealth v. Pon, 469 Mass. 296, 306, n. 19 (2014). The legislation

was intended to ““make[] a policy acknowledgement about rehabilitation,
that turning a corner actually means something in our criminal justice
policy.”*! Indeed, when Governor Deval L. Patrick introduced the CORI
reform legislation in his remarks before the Joint Committee on the
Judiciary, he stated that “[E]x-offenders who need work too often find our
CORI system turns even a minor offense into a life sentence by permanently

keeping them out of a job. A good job is the best tool to prevent repeat

1 “The bill ‘makes a policy acknowledgement about rehabilitation, that
turning a corner actually means something in our criminal justice policy,’
O’Flaherty told his colleagues in the lone floor speech on the issue.” Michael
Levenson, Criminal records bill gets House OK, THE BOSTON GLOBE (May 27,
2010),
http://archive.boston.com/news/local/massachusetts/articles/2010/05/27
/criminal records bill gets house ok/.
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offending.”* The reforms in the law “reflect what has been articulated
widely in criminal justice research: that gainful employment is crucial to
preventing recidivism, and that criminal records have a deleterious effect on
access to employment.” Pon, 469 Mass. at 307.

Yet the Superior Court has ruled that the Globe reporter is entitled to
receive bulk data from the District Attorneys' private database. The
disclosure of this information means that the Globe reporter would
essentially have his own electronic copy of all of the District Attorneys'
databases,* giving him instantaneous access to the criminal histories of
every criminal offender prosecuted in the Commonwealth. Although the
Globe reporter may have legitimate uses for such a massive database, the
Public Records Law does not permit an inquiry “into the requestor's purpose
for seeking a particular record before determining whether to release it.”

People for the Ethical Treatment of Animals, Inc. v. Dep't of Agricultural

Resources, 477 Mass. 280, 290 n.12 (2017). If this information is declared

2 Remarks Before the Joint Committee on the Judiciary (July 27, 2009)
(Statement of Governor Deval L. Patrick).

3 Indeed, in the Globe reporter's request, he wrote: “I am not seeking the
database software itself. I am merely seeking the government data that is
warehoused with[in] that database system.” R.A. 30.
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to be public, anyone can obtain it from the District Attorneys, regardless of
their motivations.

In a WBUR radio program on the CORI reform legislation, privacy
expert Chris Hoofnagle cautioned that “[t]he data industry is really good
about getting the genie out of the bottle, of finding ways to suck all the data
out of the system. And once they have it, it becomes very hard for the
government to come along and say you can't use it or you have to delete
it.”** By requesting the contents of the District Attorneys' private databases
for tracking criminal cases, the Globe reporter attempted to get the genie
out of the bottle. If he succeeds and this information is required to be

shared electronically as a “public record,” there may be dire consequences.”

** WBUR News, CORI Reform Expected To Pass, But Criminal Trails Could
Remain, (May 26, 2010), https://www.wbur.org/news/2010/05/26/cori-
reform-3.

> As privacy scholar Peter A. Winn, now Director of the Office of Privacy
and Civil Liberties for the U.S. Department of Justice, wrote in a law review
article:

In an age of electronic information, a serious question arises as to
whether a rehabilitated criminal will be allowed to put his past behind
him, whether a former prostitute who was acquitted of a murder
charge will ever be allowed to forget it, or whether a victim of sexual
assault will be allowed to heal her wounds and not be victimized once
again by reminder and new public disclosure many years later.
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The information could be used to deny housing®® and employment*’ to
those with a criminal history. It will inevitably end up on social media sites,
such as community Facebook groups, and may be used to shame and

stigmatize individuals with a criminal history.”® There is also a commercial

Winn, Peter A., Online Court Records: Balancing Judicial Accountability and
Privacy in an Age of Electronic Information, 317 79 Wash. L. Rev. (2004).

26 «Finally spotting a place that he could afford to rent, Steven 'Skip'
Sommer headed over to view the apartment. 'The first thing out of the guy’s
mouth was, ‘Were you ever convicted of a felony?’ and I'm like, ‘Yes, I was.’
I said, ‘I do have a CORI (criminal record) and it’s kind of extensive, but this
is what I do today.” I showed him the letters from all the different agencies.
And he was like, ‘Yeah, whatever, just put the application in the box.” I knew
that was a dead issue with just the way he responded to me,' Sommer said.”
Joshua Solomon, Out of jail, in recovery and struggling, GREENFIELD
RECORDER (December 3, 2018), https://www.recorder.com/state-of-
affordable-housing-in-Greenfield-21331872.

7 In 2018, the Attorney General discovered that 21 businesses in
Massachusetts were asking job applicants about whether they had a criminal
record. Press Release: AG Healey Cites Employers for Violating State CORI
Law in Hiring Practices, OFFICE OF THE ATTORNEY GENERAL (June 6, 2018),
https://www.mass.gov/news/ag-healey-cites-employers-for-violating-state-
cori-law-in-hiring-practices.

8 In 2017, a resident of Townsend sued members of the police after
information about her criminal history, allegedly from a background check,
“appear[ed] on social media including some of the town's Facebook groups.
” “The complaint said [that] ‘salacious and malicious’ comments and videos
were posted alleging, among other things, that [the resident] had a criminal
history, was dealing in drugs, referring to [the resident] as a ‘crack whore.”
Chris Lisinski, Lawsuit filed over CORI checks in Townsend, LOWELL SUN
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market for CORI,* and so the information may be sold to background
investigation companies, marketing companies, landlords, employers, and
other companies.’® Thus, “criminal history information that is available only
briefly to the public through official means c[ould] remain available
indefinitely, despite subsequent sealing or impoundment.” Pon, 469 Mass.

at 304.

(June 8, 2017),
http://www.lowellsun.com/todaysheadlines/ci 31047189/lawsuit-filed-
over-cori-checks-townsend?source=rss.

% As the Attorney General acknowledged, the Boston Globe itself has a
commercial use for the information.

THE COURT: Because the commercial aspect of it is interesting to me,
because the Globe is a commercial enterprise. It's not a non -- it's not
a nonprofit, and only -- the only reason the Globe is requesting
information is to sell more papers; right? To write stories that people
want to read.

MR. SCLARSIC: Right.

R.A. 176-177.

Y Indeed, in 2016, court officials briefly blocked access to criminal case
information from the Trial Court's public portal after it learned that multiple
Internet-based companies were systematically downloading data on
criminal cases. See Todd Wallack, Courts cut online access to criminal cases,
THE BosTON GLOBE (July 14, 2016)
https://www.bostonglobe.com/metro/2016/07/13/massachusetts-courts-
limit-online-access-criminal-case-information-for-lawyers-
journalists/wnlY18EmPS9KbHvZ8nqjNO/story.html.

50


http://www.lowellsun.com/todaysheadlines/ci_31047189/lawsuit-filed-over-cori-checks-townsend?source=rss
http://www.lowellsun.com/todaysheadlines/ci_31047189/lawsuit-filed-over-cori-checks-townsend?source=rss
https://www.bostonglobe.com/metro/2016/07/13/massachusetts-courts-limit-online-access-criminal-case-information-for-lawyers-journalists/wnlY18EmPS9KbHvZ8nqjNO/story.html
https://www.bostonglobe.com/metro/2016/07/13/massachusetts-courts-limit-online-access-criminal-case-information-for-lawyers-journalists/wnlY18EmPS9KbHvZ8nqjNO/story.html
https://www.bostonglobe.com/metro/2016/07/13/massachusetts-courts-limit-online-access-criminal-case-information-for-lawyers-journalists/wnlY18EmPS9KbHvZ8nqjNO/story.html

Massachusetts Appeals Court  Case: 2019-P-0237  Filed: 3/26/2019 4:35 PM

As the Attorney General recently stated, the purpose of the CORI law is
to “give people who have had encounters with the criminal justice system a
chance at rebuilding their lives.”! It is difficult to fathom how that objective
could be achieved if the Superior Court's decision is upheld. For those trying
to rebuild their lives after a checkered past, sunlight is not the best
disinfectant.

II. The Public Records Law does not require government
officials to create a computer program to compile
information into an electronic record.

Under the Public Records Law, “every person having custody of any
public records, as defined in clause twenty-sixth of section seven of chapter
four, shall at reasonable times and without unreasonable delay, permit them

to be inspected and examined by any person.” G. L. c. 66, § 10(a). “Neither

c. 66, § 10(a), nor its definitional counterpart c. 4, § 7, cls. 26, contains any

31 This statement was offered in relation to a public records case, Boston
Globe Media Partners, LLC v. Department of Criminal Justice Information
Services et al, where Attorney General is defending police departments’
denial of record requests made by the Globe reporter also involved in this
case on the grounds that disclosure would violate the CORI law. See Todd
Wallack, Healey, City of Boston appeal ruling to release mug shots, THE
BosTON GLOBE (February 20, 2018),
https://www.bostonglobe.com/2018/02/20/healey-city-boston-appeal-
ruling-release-mug-shots/iDOpNILKtRAKatrOcCbE5H/story.html. The
Supreme Judicial Court transferred the case sua sponte from the Appeals
Court. See SJC-12690.
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express requirement that agencies assemble or compile in one document all
information in their possession which qualifies as a public record.” 32 Op.
Att'y Gen. 157, 165 (May 18, 1977). Therefore, “[a] records custodian is not
required to create a computer record in response to a request for
information. A records custodian is only obligated to provide access to
existing files.” Guide to Mass. Pub. Recs. Law (Sec’y of State 2017), p. 39.

Here, the Globe reporter requested the contents of the District
Attorneys' private databases for tracking criminal cases, which would allow
him to create his own master database of information about every criminal
case in the Commonwealth. In order to fulfill his request, the District
Attorneys would have to create a computer program to export the requested
data from within the DAMION database and generate a report. Thus, the
District Attorneys being asked to “create a computer record in response to a
request for information.” Guide to Mass. Pub. Recs. Law (Sec’y of State
2017), p. 39.

Although no Massachusetts reported decisions have addressed this

precise issue,*” the majority of other jurisdictions have held that public

32 While the Superior Court held in Globe Newspaper Co. v. Conte, 2001 WL
835150 at *9 (Mass. Super. Ct. 2001) that “using a computer program to
translate. . . information. . . into a comprehensible form does not involve
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records laws do not require government officials to compile information in
order to create an electronic record. For example, the Supreme Court of
Ohio held that the Ohio Public Records Act did not require government
officials to “create a new document by searching for and compiling

information from its existing records.” State ex rel. Kerner v. State Teachers

Rt. Bd., 82 Ohio St.3d 273, 274 (1998). “In other words, a compilation of
information must already exist in public records before access to it will be
ordered.” Id. Because disclosing the requested records would require the
government officials to reprogram their computer system, “they had no duty
to provide access to the requested records.” Id. at 275.

Similarly, the Missouri Court of Appeals held that the Missouri
Sunshine Law did not require the Circuit Court to provide a member of the
public with categories of information (such as the case number, case type,
and disposition) about certain types of landlord cases. The court held that
the definition of “public records” does not “include[] written or electronic
records that can be created by the public governmental body, even if the

new record could be created from information culled from existing records.”

‘creation’ of a new record,” the Supreme Judicial Court did not subsequently
reach that issue in disposing of the appeal. Globe Newspaper Co., 439
Mass. at 374.
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See Schulten, Ward & Turner, LLP v. Fulton—-DeKalb Hosp. Auth., 272 Ga.

725, 726 (2000) (Georgia's Open Records Act “does not require a public
agency or officer to create or compile new records by any method, including
the development of a computer program or otherwise having a computer
technician search the agency's or officer's database according to criteria

conceived by the citizen making the request”); Gabriels v. Curiale, 216 A.D.

2d 850, 851 (1995) (“To accommodate petitioner's request, it is necessary
for a computer operator to create new records through a “computer run”,
i.e., a search of the online database, accomplished by entering petitioner's
search criteria. We, therefore, agree with respondent that FOIL does not
require the Department to create these new records, nor develop a program
to accomplish this task for the purpose of complying with petitioner's
request.”).

Likewise, the Massachusetts Public Records Law only requires that
government officials allow records in their possession to “be inspected and
examined.” G. L. c. 66, § 10(a). There is no requirement that government

officials spend their resources developing a computer program that will
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compile information sought by a public records request into a new record.*?
Like other future requestors, if the Globe reporter seeks to access the
requested criminal case information, he can do so by visiting courthouses
like generations of journalists before him or by searching on the Trial
Court's public portal or making a request to DCJIS under 803 CMR § §
2.07(2) or 8.04(3), the methods prescribed for today's marketplace of ideas

by Massachusetts lawmakers.

CONCLUSION

For the above reasons, this Court should reverse the judgment of the

Superior Court.

Respectfully submitted for the Defendants,

Timothy J. Cruz, District Attorney for the
Plymouth District,

Joseph D. Early, Jr., District Attorney for the
Middle District,

Michael D. O’Keefe, District Attorney for the
Cape & Islands District,

By their attorneys,

33 Even the Trial Court has determined that this effort would be overly
burdensome. See Trial Court Rule XIV, Rule 4 (“An attempt to duplicate in
whole or substantial part any of the case management databases would be
burdensome to court personnel.”)
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