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INTERESTS OF AMICI

Amici States—Massachusetts, California, Colorado, Connecticut, Delaware,
the District of Columbia, Hawai‘i, Illinois, Maine, Maryland, Michigan,
Minnesota, Nevada, New Jersey, New Mexico, New York, North Carolina,
Oregon, Pennsylvania, Rhode Island, Vermont, Washington, and Wisconsin—have
compelling interests in protecting our residents from fraud and deception. To that
end, States have taken a leading role in addressing misconduct perpetrated by
postsecondary institutions, regularly initiating investigations and enforcement
actions against predatory schools under our consumer protection laws. These
investigations have revealed that dozens of schools—particularly private, for-profit
entities—have engaged in pervasive unfair and deceptive practices, and
systematically victimized thousands of student borrowers in the process.

The regulations challenged in this litigation are critical for ensuring that
students who experience such institutional abuse are not unfairly saddled with
federal student debt. To achieve this end, Congress directed the Department of
Education (“Department”) to create a “borrower defense” process—a statutory
entitlement to loan relief for borrowers who are defrauded by their schools. See 20
U.S.C. § 1087e(h). Amici States have assisted hundreds of thousands of student
borrowers with securing relief under this process by, among other measures,

submitting claims on behalf of groups of similarly situated students who were



Case: 23-50491 Document: 64 Page: 10 Date Filed: 10/10/2023

subjected to systemic institutional misconduct.

In essence, borrower defense ““is a legal ground for discharging federal
Direct Loans” where a student’s “school engaged in certain misconduct related to
the making of a federal loan or the educational services it provided.” Office of
Federal Student Aid, Borrower Defense Loan Discharge, U.S. Dep’t of Educ.,
https://tinyurl.com/mw472eur (last visited Oct. 10, 2023). Congress established
this form of relief in 1994 amendments to the Higher Education Act of 1965
(“HEA”), 20 U.S.C. §§ 1001 et seq., expressly allowing borrowers to seek
discharge of their federal student loans on the basis of a school’s malfeasance.
Congress instructed the Department to “specify in regulations which acts or
omissions of an institution of higher education a borrower may assert as a defense
to repayment,” 20 U.S.C. § 1087¢e(h), and the Department has repeatedly enacted
such regulations—starting with the first rule in 1995 and most recently with the
2022 rule at issue here (“the Borrower Defense Rule” or “Rule”). The Borrower
Defense Rule sets forth a process by which borrowers who suffered from
institutional misconduct may seek and obtain debt relief, grounds for which may
include, inter alia, substantial misrepresentations, deceptive recruitment practices,
and breach of contract by their school. See 87 Fed. Reg. 65,904 (Nov. 1, 2022).

Amici States have important interests in the enforcement of the Borrower

Defense Rule. The Rule’s borrower defense adjudication procedures can effectuate
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relief for borrowers where enforcement actions and investigations by state
attorneys general have revealed wrongdoing by schools. The Rule provides that
borrowers may be entitled to a borrower defense discharge where “a governmental
agency has obtained against the institution a favorable judgment based on State or
Federal Law[.]” 34 C.F.R. § 685.401(b)(5)(1); see 87 Fed. Reg. 66,068-69.
Additionally, the Rule establishes a formal process by which “State Requestors,”
which include state attorneys general and other state actors, can submit group
borrower defense applications on behalf of borrowers in their States. 34 C.F.R.

§§ 685.401(a), 685.402(c); see 87 Fed. Reg. 66,068-70.

The Rule’s procedures recognize and enhance the critical partnership
between the States and the Department that furthers the enforcement of state
consumer protection laws. As the Department noted in its Notice of Proposed
Rulemaking, the Department “has existing collaborative oversight responsibilities
with States as both are members of the regulatory triad” of institutional oversight.
87 Fed. Reg. 41,878, 41,965 (July 13, 2022). While the States commit significant
time and resources to investigating and bringing enforcement actions against
predatory institutions, the States cannot alone relieve students of the burden of
federal student loan debt procured as a result of institutional misconduct. The
Department’s borrower defense process is thus essential for ensuring that state

residents harmed by such institutions do not suffer continuing financial harms.
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Indeed, States’ ability to submit group applications on behalf of borrowers on an
affirmative basis is often the only way that States can secure meaningful relief for
their residents. To obtain such relief, between 2015 and 2021, a total of 29 states
submitted group borrower defense claims to the Department for consideration. See
87 Fed. Reg. 66,030 (Nov. 1, 2022).

By facilitating an effective remedy for violations of state consumer
protection law—Iloan forgiveness—the Rule greatly enhances the impact of state
enforcement efforts for consumers who have suffered harm. And by creating a
streamlined process by which state actors may seek relief for their residents, the
Rule serves to facilitate the States’ interest in protecting their residents from the
consequences of institutional misconduct. Amici States thus have a compelling
interest in ensuring that the Borrower Defense Rule is upheld and fully
implemented.

SUMMARY OF THE ARGUMENT

In rejecting the motion by Career Colleges and Schools of Texas (“CCST”)
for a preliminary injunction, the District Court correctly concluded that CCST
failed to demonstrate a likelihood of irreparable harm. CCST’s arguments also fail
on the merits, because the Borrower Defense Rule is both lawfully enacted and
rationally explained. Amici States submit that CCST’s arguments seeking to vacate

the Rule miss the mark for at least two principal reasons.



Case: 23-50491 Document: 64 Page: 13 Date Filed: 10/10/2023

First, CCST’s argument that the Department of Education may not consider
any claims for borrower defense relief unless a borrower has already defaulted on
their student debt has no basis in the text of the operative statute. Appellant’s Br.
39-41. CCST assumes without justification that the usage of “defense to
repayment” in the HEA means that borrowers must be in a post-default posture to
seek relief, but CCST’s interpretation of the terms “defense” and “repayment” is
inconsistent with both the plain meaning of these terms and the terms’ consistently
accepted usage in the context of the student loan system.

Moreover, the notion that borrowers eligible for relief must first stop paying
their loans and senselessly default is not only untethered from the text of the HEA,
but would also produce deeply damaging results. Default, as discussed further
below, 1s not a mere procedural posture—it is likely to cause profound harm to
affected borrowers, their families, and the economy at large. When a borrower
defaults on student debt, that borrower can face housing and employment
insecurity for years, lose access to professional licenses, and face seizure of Child
Tax Credit and Social Security benefits. Active duty servicemembers and veterans
confront more severe harm still, where student loan default may disqualify them
from security clearances and thus permanently derail their careers. CCST’s
interpretation would mandate that defrauded borrowers endure these injuries where

the text of the operative statute simply does not require it.
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Second, there is likewise no merit to CCST’s challenge to the Rule’s group
claims process, which permits States to request borrower defense relief for
similarly situated cohorts of borrowers affected by institutional misconduct. CCST
argues that the Rule’s rebuttable presumption in favor of discharge for all members
of an affected group is “unreasonable.” Appellant’s Br. 51. To the contrary, the
extensive work of the States in this area demonstrates that the rationale behind the
group process is both reasonable and indeed necessary to ensure relief reaches
affected borrowers. In the past several years, Amici States have commenced dozens
of investigations into predatory institutions. These efforts have revealed that
offending schools often commit abuse and deception not on a student-by-student
basis, but instead in systemic ways that affect entire cohorts, going to the heart of
the educational experience. Large bipartisan groups of State Attorneys General
have submitted such group discharge requests to the Department in the wake of the
well documented misconduct of schools like Corinthian Colleges and ITT
Technical Institute. Contrary to CCST’s suggestion that a school’s
misrepresentations will often be “picayune” and not affect large groups of students,
these applications have proved otherwise through hundreds of pages of
documentary evidence featuring robust statistical findings, extensive legal
analyses, and expert economic reports. And in any event, the Department is not

obligated to grant group applications that fail to prove cohort-wide harm.
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Dispensing with the availability of group claims, as CCST seeks to do,
would also be profoundly inefficient and waste taxpayer resources. The
Department would need to commit significant time and effort to adjudicate
potentially thousands of individual applications in cases where the evidence has
already demonstrated that a school’s fraudulent conduct was pervasive. And
student borrowers themselves would be further harmed. State and Federal efforts
to reach defrauded borrowers have revealed that most are wholly unaware of their
entitlement to relief. Accordingly, without the availability of the group claims
process, some of the most egregiously harmed borrowers will fail to realize any of
the relief to which they are entitled under the Rule and the HEA.

In sum, the challenged Rule was promulgated within the Department’s
authority as conferred by Congress, is not arbitrary and capricious, and should be
upheld in full. Amici States respectfully request that the order of the District Court
be affirmed.

ARGUMENT

I. Adjudication of Affirmative Borrower Defense Claims Is Both
Legally Permissible and Practically Necessary.

The Higher Education Act requires the Department of Education to “specity
in regulations” what “acts or omissions” by an institution may give rise to a
“defense to repayment” of a borrower’s federal student loans. 20 U.S.C.

§ 1087e(h). The Borrower Defense Rule gives effect to this mandate by
7
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articulating both the substantive standards borrowers must meet to qualify for a
defense to repayment and the process by which such claims may be raised. As
relevant here, the Rule expressly permits borrowers to raise borrower defense
claims based on a school’s misconduct regardless of whether the borrower is in
default on their loans or still actively in repayment.

For the reasons discussed infra, the Borrower Defense Rule is faithful to the
text of the operative statute. The Department is authorized to adjudicate claims
affirmatively submitted by borrowers actively in repayment, as every Secretary of
Education tasked with the question has concluded since 20 U.S.C. § 1087e(h) was
enacted in 1994. Were this Court to hold otherwise, borrowers with meritorious
claims would be forced to default before seeking statutorily authorized relief, a
result that would grievously injure borrowers, harm families with children, and

disrupt the economy.

A.  The Plain Text of the Higher Education Act Empowers the
Department to Consider Affirmative Applications for Borrower
Defense Relief.

CCST’s core challenge to the Department’s authority to promulgate the
Borrower Defense Rule rests on its assertion that the HEA’s use of the term
“defense to repayment” categorically prohibits affirmative claims, and that
borrowers may raise a defense to repayment only after they have defaulted on their

student debt. Appellant’s Br. 39-41. This argument is premised on an atextual
8
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interpretation of the term “defense to repayment”—based on CCST’s own view
that the word “defense” is self-limiting—that both ignores the generally accepted
meanings of “defense” and “repayment” and defies common sense.

To begin with, no such limitation exists in the text of 20 U.S.C. § 1087e(h).
The statute uses the word “defense,” which merely means “a basis for avoiding
liability on a negotiable instrument.” Defense, Black’s Law Dictionary (11th ed.
2019); see United States v. Hildenbrand, 527 F.3d 466, 476 (5th Cir. 2008)
(dictionary definition suffices to determine ordinary meaning “[a]bsent a statutory
definition”). In other words, the statutory term “defense” does not itself inherently
impose a procedural limitation on when and how such a “basis for avoiding
liability” must be presented. Moreover, this defense is to “repayment,” expressly
contemplating that such a defense may be raised prior to default; student loan
“repayment” is, of course, generally expected to occur outside of a default posture.
See Office of Fed. Student Aid, Student Loan Repayment, U.S. Dep’t of Educ.,
https://tinyurl.com/28uc8{tf (last visited Oct. 2, 2023) (explaining that federal
student loans go into repayment once a borrower graduates or drops below half-
time enrollment). Indeed, as this Court has previously recognized, the liability for
“repayment” of student debt exists as long as payment is due and owing, not just in
post-default proceedings. See Matter of Thomas, 931 F.3d 449, 450 (5th Cir. 2019)

(defining “repayment” as the period during which a debtor has an obligation to
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begin repaying student loan debt). Thus, under the plain text of the Act, the
liability to be avoided through the “defense to repayment” process is the continued
obligation to repay the debt—not just the avoidance of the consequences of
default.

CCST’s contrary interpretation simply defies common sense. In effect,
CCST asks this Court to read into the statute a further proviso: a “defense to
repayment” for borrowers based on schools’ misconduct—but only if those
borrowers are already in default. No such requirement exists in the statute. Nor is
any reason apparent why Congress would wish to force defrauded borrowers to
default before they could be eligible for relief.

B.  The Department Has Consistently Interpreted the Act as

Permitting Borrowers to Raise Affirmative Borrower Defense
Claims.

Contrary to CCST’s illogical interpretation, the Department has for decades
understood the term “defense to repayment” as permitting borrower defense relief
when a school’s misconduct warrants such relief under the statute, regardless of
whether any particular applicant has ceased repaying loans and fallen into default.

This interpretation of “defense to repayment” has been consistent since the
Department’s very first regulations implementing the statute. In 1995, following

the enactment of 20 U.S.C. § 1087e(h) the year prior, the Department explained

that its initial borrower defense regulations were intended to mimic the relief

10
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already available under the Family Federal Education Loan Program. See 60 Fed.
Reg. 37,768-70 (July 21, 1995). That program had “allowed borrowers to assert
both claims and defenses to repayment, without regard as to whether such claims
or defenses could only be brought in the context of debt collection proceedings.”
81 Fed. Reg. 75,956 (Nov. 1, 2016). The Department repeatedly reaffirmed this
broad understanding across multiple administrations, including during rulemaking
processes in both 2016 and 2019. See 84 Fed. Reg. 49,788, 49,796 (Sept. 23, 2019)
(“throughout the history of the existing borrower defense repayment regulation,
[the Department] has approved . . . affirmative borrower defense to repayment
requests”); 81 Fed. Reg. 75,926, 75,956 (“the Direct Loan borrower defense
regulations were intended to . . . allow[ ] borrowers to assert both claims and
defenses to repayment, without regard as to whether such claims or defenses could
only be brought in the context of debt collection proceedings”).

Indeed, in the Department’s 2019 rulemaking process under Secretary
DeVos, the agency expressed strong disagreement with commenters who argued
that “consideration of affirmative claims is outside of the Department’s statutory
authority or the purpose of the borrower defense regulations.” 84 Fed. Reg. 49,796.
In light of its “broad statutory authority to make, promulgate, issue, rescind, and

amend regulations governing the manner of, operations of, and governing of the

11
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applicable programs administered by the Department,” id., the Department
reasoned that:
[B]y providing that the Department may regulate borrowers’ assertion of
borrower defenses to repayment, section 455(h) of the HEA [20 U.S.C.
§ 1087e(h)] grants the Department the authority to not only identify
borrower causes of action that may be recognized as defenses to repayment,
but also to establish the procedures for receipt and adjudication of borrower
claims—including the type of proceeding through which the Department
may consider such a claim.
84 Fed. Reg. 49,796.
This understanding of the meaning of “defense to repayment” is also
consistent with the Department’s historical practices under the statute. In

considering the first affirmative claims for borrower defense relief, the Department

“used mandatory language to describe its consideration of the borrowers’ claim,”

(119 299

stating that it ““will . . . recognize such claims’” if the borrowers submitting them
establish eligibility under the regulatory criteria. Vara v. DeVos, No. CV 19-
12175-LTS, 2020 WL 3489679, at *5 (D. Mass. June 25, 2020) (quoting
contemporaneous agency memorandum with added emphasis and citing 2003
application on behalf of 58 students and parents, adjudicated and approved on basis
of school’s violation of North Dakota law). The Department continued to
adjudicate affirmative applications thereafter, including the approval in 2017 of an

application on behalf of Massachusetts borrowers who were defrauded by

American Career Institute. /d. (describing same). In fact, given the uniformity of

12



Case: 23-50491 Document: 64 Page: 21 Date Filed: 10/10/2023

its practice over time, the Department has been required to adjudicate such
applications affirmatively, where failing to do so would have been arbitrary and
capricious because it would have conflicted with the Department’s longstanding
interpretation of 20 U.S.C. § 1087e(h). See id. at *6 (finding that “the texts of the
HEA and the 1995 borrower defense regulation, as well as Education’s
contemporaneous interpretations, contracts, and adjudicatory practices,
demonstrate that the agency must adjudicate affirmative applications for borrower
defense relief through the issuance of reasoned decisions”).

In sum, every Secretary of Education to consider this question has concluded
that consideration of borrowers’ affirmative claims is authorized by the plain text
of the HEA. Contrary to CCST’s argument, the statute does not impose—and the
Department has never implemented—a requirement that borrowers default in order
to gain access to relief warranted by schools’ misconduct.

C. Limiting Eligible Borrowers to Filing Only “Defensive” Claims, in

a Post-Default Posture, Would Produce Untenable Outcomes and
Defeat the Purpose of the Act.

CCST’s suggestion that the Higher Education Act requires that eligible

student borrowers must become delinquent on their loans and fall into default

before asserting a claim for relief, Appellant’s Br. 40-41, is not only atextual but

also unworkable.
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Under CCST’s account of the statute, borrowers who are entitled to relief
would be forced into the untenable choice of either continuing to repay loans
founded upon institutional fraud or defaulting on those loans in order to submit a
borrower defense claim. And borrowers who defaulted would consequently suffer
from loss of access to credit for years, which can lead to housing and employment
insecurity. See Pew Charitable Trusts, Student Loan Default Has Serious Financial
Consequences (Apr. 2020), https://tinyurl.com/5n6ftbhdm. Defaulted borrowers
could thus struggle to “even to rent an apartment,” face “revocation of professional
licenses,” and encounter difficulty finding and keeping a job. Judith Scott-Clayton,
What Accounts for Gaps in Student Loan Default, and What Happens After, The
Brookings Institution (June 21, 2018), https://tinyurl.com/ybw8x8a3.

These harms from unnecessary defaults would affect not only borrowers, but
also their families, communities, and local economies. Borrowers with children
would face especially difficult challenges because, if forced to default, they would
face seizure of benefits such as the Child Tax Credit and the Earned Income Tax
Credit that are intended to lift families out of poverty. See Bureau of the Fiscal
Service, What is the Treasury Offset Program?, U.S. Dep’t of Treas.,
https://tinyurl.com/5cc7xzbd (last modified July 14, 2023); see also 26 U.S.C. §
6402(d) (collection of debts owed to federal agencies through tax refund offsets);

31 U.S.C. § 3720A (reduction of tax refunds by the amount of debt owed); 31
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C.F.R. § 285.2 (implementing such offsets). And older or disabled borrowers
would stand to lose a portion of the Social Security benefits on which they depend
for basic life necessities. See 31 U.S.C. § 3716 (administrative offsets of federal
benefits payment to collect debts owed to federal government); see also AARP,
Student Loan Debt Can Sink Your Retirement Plan (Sept. 18, 2018),
https://tinyurl.com/mppu8b35.

The ramifications for servicemembers would be particularly stark. Predatory
institutions have historically targeted military veterans due to the widespread
availability of GI Bill funds. See United States Senate, Health, Education, Labor
and Pensions Committee, “Benefitting whom? For-Profit Education Companies
and the Growth of Military Educational Benefits,” Dec. 8, 2010, at 8-9,
https://tinyurl.com/26z39pcp (citing “tremendous growth of military educational
benefits flowing to for-profit schools[,]” where “[v]eterans interviewed . . . tell
compelling stories of being misled by recruiters”). For active duty servicemembers
and veterans, default not only carries the serious personal and economic risks
described above, but can also lead to loss or suspension of security clearances. See
National Security Adjudicative Guidelines, Office of the Director of National
Intelligence, https://tinyurl.com/3j8yyas3 (eff. June 8, 2017) (“Conditions that
could raise a security concern and may be disqualifying include . . . inability to

satisty debts[.]”); see also 84 Fed. Reg. 49,795 (“Commenters representing
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military personnel and veterans noted that limiting borrower defense claims to
defaulted borrowers would . . . increase the likelihood of devastating and,
potentially, cascading consequences for military and veteran families[.]”).

Nothing in the text of the Higher Education Act requires such wanton
infliction of hardship on borrowers in order to gain the relief Congress expressly
provided to address schools’ misconduct. The Department’s longstanding
interpretation and implementation of the statute as permitting affirmative claims is
both faithful to the statute’s text and the most sensible reading for borrowers and
taxpayers.

II.  The Borrower Defense Rule’s Group Discharge Process Is Essential
for Addressing Systemic Institutional Misconduct.

Recognizing that institutional misconduct often occurs at scale and affects
prospective students in comparable ways, the Department established a process in
the Borrower Defense Rule allowing “State Requestors™ and others to submit
borrower defense claims for groups of similarly situated borrowers. 34 C.F.R.

§ 685.402; 87 Fed. Reg. 41,899 (July 13, 2022). Where the Department determines
that a group of borrowers may have a common defense to repayment, the Rule
establishes a “rebuttable presumption that the act or omission giving rise to the
borrower defense affected each member of the group in deciding to attend, or

continue attending, the institution.” 34 C.F.R. § 685.406(b)(2).
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The Department’s rationale for creating this group process is borne out by
numerous investigations conducted by Amici States, which have revealed pervasive
and systematic misconduct on the part of predatory institutions. ! See 87 Fed. Reg.
41,899. In such circumstances, where whole cohorts of prospective and enrolled
students have been subjected to the same abuse and deception, it is both

unnecessary and inefficient to require students to submit individual applications. In

! Representative actions by the States include: Argosy University, Assurance
of Discontinuance (Jan. 26, 2022), Minnesota Attorney General’s Office,
https://tinyurl.com/yc5x2t76; Ashford University, LLC, Statement of Decision,
California Attorney General’s Office, https://tinyurl.com/bdcmmefc; Career
Education Corporation, Press Release, Maryland Attorney General’s Office (Jan. 3,
2019), https://tinyurl.com/5b6cwde4 ($493.7 million settlement with 49 state
attorneys general); The Career Institute, LLC, Final Judgment, Massachusetts
Attorney General’s Office (June 1, 2016), https://tinyurl.com/yyhf9spk; Corinthian
Colleges, Inc., Judgment, California Attorney General’s Office (Oct. 10, 2013),
https://tinyurl.com/p86r8hjn; DeVry University, Press Release, New York State
Attorney General’s Office (Aug. 17, 2017), https://tinyurl.com/2vappmnx;
Education Corporation of America, Assurance of Voluntary Compliance,
Pennsylvania Attorney General’s Office (Apr. 6, 2021),
https://tinyurl.com/36dxtv33; Education Management Corporation, Press Release,
[llinois Attorney General’s Office (Nov. 16, 2015), https://tinyurl.com/2hdhez5v
($102.8 million settlement with 40 state attorneys general); Lincoln Technical
Institute, Inc., Consent Judgment, Massachusetts Attorney General’s Office (July
15, 2015), https://tinyurl.com/26ebdarx; Kaplan Higher Education, LLC,
Assurance of Discontinuance, Massachusetts Attorney General’s Office (July 23,
2015), https://tinyurl.com/ye239hdy; Minnesota School of Business, Inc. and
Globe University, Inc., Findings of Fact, Conclusions of Law and Order,
Minnesota Attorney General’s Office (Sept. 8, 2016); National College of
Kentucky Inc., Complaint, Kentucky Attorney General’s Office (Sept. 27, 2011),
https://tinyurl.com/y37d6zhf; The Salter School, Judgment by Consent,
Massachusetts Attorney General’s Office (Dec. 11, 2014),
https://tinyurl.com/4tsakco6m; Westwood College, Inc., Complaint, Illinois
Attorney General’s Office (Jan. 18, 2012).

17



Case: 23-50491 Document: 64 Page: 26 Date Filed: 10/10/2023

the absence of a group process, the Department would be forced to needlessly
expend taxpayer resources adjudicating large numbers of individual applications,
and many students subjected to systemic misconduct would be deprived of relief
based on mere lack of means or knowledge to submit their own claims.

A.  The States’ Experience Uncovering Systemic Misconduct by

Schools Affecting Entire Cohorts of Students Demonstrates the
Propriety and Importance of a Group Claims Process.

Amici States’ investigations into school misconduct have demonstrated that
predatory institutions often commit abuse and deception not on a student-by-
student basis, but rather, as a pattern or practice that affects whole cohorts of
students comparably—whether through widespread dissemination of fraudulent
information to prospective students, reliance on improper recruitment tactics, or
deception involving the credentials of instructors. Such examples demonstrate the
practical wisdom of adjudicating the resulting borrower defense claims on a group-
wide basis.

As the Department’s Rule itself reflects, the States have often uncovered
misconduct by schools—and, in particular, systemic misconduct. See 87 Fed. Reg.
41,886 (noting that, because evidence provided by “State partners” often “includes
information about widespread institutional policies or practice,” such evidence

“could be particularly beneficial for decisions around whether to form and/or

approve a group borrower defense claim”). Since 2015, a total of 29 states have
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submitted group discharge applications under prior iterations of the Borrower
Defense Rule. See 87 Fed. Reg. 66,030 (Nov. 1, 2022). Such group discharge
applications routinely include considerable evidentiary support establishing both
pervasive institutional misconduct and the reasonableness of the presumption that
all members of affected cohorts should be entitled to relief.

In one example, a bipartisan coalition of dozens of states submitted a group
borrower defense application to the Department requesting loan forgiveness on
behalf of “anyone who borrowed a federal student loan” to attend ITT Technical
Institute between 2007 and 2010. See Application for Borrower Defense on Behalf
of ITT Students (Apr. 1, 2021), at 7-8, https://tinyurl.com/2ed7frvt. The States’
submission detailed the widespread nature of ITT’s false statements and deceptive
practices and presented the Department with overwhelming evidence of systemic
institutional misrepresentations that “went to the overall value of the education and
were substantial regardless of a borrower’s current salary trajectory.” Id. at 9.
Among numerous findings, the States’ application described how ITT had relied
on a “Value Proposition Chart” to recruit students across 130 campuses,
fraudulently purporting to guarantee that graduates would achieve a particular
expected salary over their lifetimes. /d. at 2-6. ITT’s blatant misrepresentations
included projecting annual earnings for its graduates at $100,000 more than the

average earnings of workers with the same credentials and failing to identify that
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the majority of ITT’s students failed to complete their degrees. Id. at 2-4. The
States also presented an expert economist’s analysis of the blatant inaccuracy and
misleading nature of ITT’s representations. See id. at 2-6. And the States then
provided the Department with legal analysis substantiating that the institutional
misconduct identified in the application violated the laws of the submitting states
and entitled broad cohorts of borrowers to relief under such laws. Id. at 11-64.

In another example, the Massachusetts Attorney General’s Office submitted
a group borrower defense application after obtaining a judgment against then-
bankrupt Corinthian Colleges following years of egregious misconduct, including
routinely providing blatantly false job placement rates to prospective students. See
Williams v. DeVos, No. 16-11949-LTS, 2018 WL 5281741, at *4, *5 (D. Mass.
Oct. 24, 2018). The application included a 60-page memorandum supported by 34
exhibits containing hundreds of pages of documentary evidence with robust
statistical findings. See id. at *5. The application revealed how, for example,
Corinthian boasted to prospective students about in-field job placement rates
“often in excess of 70% . . . when actual in-field placement rates were as low as 20
to 40 percent[.]” Id. at *5. The evidence further showed that training at Corinthian
schools routinely entailed “self-taught instruction from workbooks” in spite of
promises of “hands-on training,” and that instructors were generally “unqualified,

uninformed, and unconcerned with teaching.” Id. This group application—Ilike
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others submitted by the states after exhaustive investigations—demonstrated how
students were systemically lied to about the overall value of the education and
were thus entitled to consideration of group-wide relief.?

In arguing that it is “unreasonable” to “presume” that borrowers can be
affected by school misconduct on a group basis, Appellant’s Br. 51, CCST simply
ignores the evidence demonstrating the pervasiveness of many predatory schools’
deception and the robust nature of the state group discharge claims the Department
has historically considered. Similarly, CCST’s claim that many misrepresentations
are “too picayune” to justify universal relief, id., is divorced from the reality of
institutional misconduct. Far from picayune, the misconduct painstakingly detailed
in the States’ group submissions and described in the Rule, 87 Fed. Reg. 65,917-
18, involves widespread deception designed to mislead cohorts of prospective
students into spending thousands of dollars pursuing educational programs that
may well be of little to no value to them.

Lastly, CCST’s protestations elide the fact that the group discharge process

does not obligate the Department to grant cohort-level relief if such group-based

2 See also, e.g., Senator Dick Durbin, Question 6.4: Submissions by Attorneys
General Seeking Relief for Constituents, https://tinyurl.com/323dca9m (last
accessed October 10, 2023) (listing similar applications for relief on behalf of
Corinthian students); Application for Borrower Defense on Behalf of Borrowers
that Attended Schools Operated by Education Corporation of America (Apr. 28,
2022), https://tinyurl.com/2p8a7ks3 (bipartisan group claim submitted by
Alabama, California, Colorado, Maryland, Pennsylvania, and Virginia).
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relief is not appropriate based on the facts and circumstances presented. Rather, the
process allows States and other actors to present evidence that they believe
establishes a basis for such cohort-level relief for the Department’s consideration.
The Department is the adjudicator and remains empowered to determine whether
group-based relief is appropriate because of a qualifying impact on a whole cohort
of students. And CCST has failed to suggest any reason why the Department is
somehow less able to adjudicate the merits of an efficient group application, as
opposed to numerous individual applications on the same grounds.

B. Eliminating the Group Discharge Process Would Waste Taxpayer
Resources and Deprive Eligible Borrowers of Relief.

In the absence of an efficient group discharge process, the Department could
be forced to adjudicate tens or hundreds of thousands of individual applications for
borrower defense relief. Such an artificial constraint on the Department’s authority
would inflict an enormous waste of taxpayer resources where evidence
demonstrates that a school’s fraudulent conduct has affected an entire cohort of
student borrowers—and would also deprive many eligible borrowers of relief.

Amici States’ experiences underscore both of these concerns. Having
prepared numerous group discharge applications, we are acutely aware of the
substantial resources required to investigate and establish fraud and deception on
an institutional level-—applications that then each necessitate Departmental review.

The evidence unearthed in our investigations into deception by schools like ITT
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and Corinthian discussed above not only demonstrates the widespread nature of
many institutions’ misconduct, see Part II.A, supra, but also tacitly illustrates how
improbable it is that an individual student would have been able to obtain relief for
the deception to which they were subjected, without access to schools’ internal
documents via investigatory subpoena, and without the resources to hire an expert
or conduct longitudinal analyses.

In addition to the onerous burden of establishing entitlement to relief based
on systemic wrongdoing by institutions, Amici States’ experience with meritorious
borrower defense applications has also demonstrated another significant obstacle to
the Department’s ability to grant warranted relief via individual claims: most
borrowers who have been defrauded by their schools are unaware of their
entitlement to relief and indeed unaware of the borrower defense process more
generally. In 2016, for example, the Department undertook a herculean effort to try
to reach defrauded Corinthian borrowers who were eligible for relief. See Federal
Student Aid Enforcement Office, Report on Borrower Defense, U.S. Dep’t of
Educ. (Oct. 28, 2016), https://tinyurl.com/2jat2hfr. These efforts required the
Department to seek the assistance of a bipartisan group of forty-three state
attorneys general to engage in massive outreach efforts—all in the context of
borrowers who had already been determined to be eligible for relief. /d. at 3-4. All

the more so if borrowers cannot benefit from such a group discharge process,
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schools that have committed the most egregious and systemic misconduct will
benefit from their wrongdoing at the expense of borrowers with meritorious claims
who are unaware of or unable to obtain relief.
CONCLUSION
For the foregoing reasons, Amici States urge this Court to affirm the order of

the District Court denying CCST’s motion for a preliminary injunction.
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