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Boston Edison Company has filed new schedules identifled as Supplements ‘Nos. 2 8 and 4 to
M. D. P, U. No. 54, amending Sheets 3 and 4 thereof in certuin respects #s hereinafter set forth, Inm

.effect they daclare that Bdison will not furnish electric current of any deseription after slx months

from the effective date which is to be resold by the purchaser. 'The effective date of the application of
these provisions was suspended by order of the Department, which then entered upon an investigation
thiereof on its own motion, It proved to be impraeticable to complete tho hearings and adjudieation
of this matter within the ten months limited by acction 84 of G. I, chapter 164, and Ildisen wawed
such lmutatxon, pormitting the suspension to remain in effect until the preacnt

1. HOISTORY

In order to understand fully the nature of the mattera here bofore us, it i3 necessary to outline
briefly the background behind them, .

" The practices which are the subjeot of this investigation were eommenced many years ago by Edison
in order to discourage competition within its territory and to expand its aetivities, We do not find
anything inherently wrong in this ambition. Bosion v, Edison Eleotric Eleotrio Ittuﬂtifaatiﬂg Co,, 242
Mess, 805, - In 1912, there were. about 500 privately owned clectrie generating piants in Edison's

 territory. Some of these plants gerved factories or similar locations, But another type furnished
. power toA the tenantg of & given building or to a group of buildings. within a city bloek, and from these
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plants grow Rdison’s present troubles. Edison negotinted with the owners of these plants to accomplish
‘their-abandonment -and-in-some-cases-in-order.to-accomplish_this result arranged to sell the building
owners electrioity in bulk, recognizing that they were in turn planning to regell this surrent to their
tenants, Edison’s rate schedule is 8o designed that the revenue to Edison per kilowatt hour decreases
with inoreased use, and also so that the unit price of eleatricity to a glven customer decreases as his -
load factor increases, In the mormal course, the load factov of a group of customers iy better than for
any of the customera individually,

For these reasons, the building owners could afford to purchase current from Edison in large
blocks and resell in relatively small blocks to their tenants at Edison’s own rates, The spread
between the unit price to the building owner and the unit price to the tenant was substantial and
resulted in considerable room for profit to these middlemen. This spread i the result of so-called step
rates which are in Edison’s ratc sehedules today, and are normal and customary features of prae-
tically all electric utility schedules, They will in nearly all enses result in a lower price per unit
for a larger number of units, This was a uscful device during the development period and is still
generally regarded as sound rate-making,

Edison was successful in its efforts to buy out almost all of these competitors, or otherwise to
persuade them to take its service and abandon the private generating stations, but it created a
Frankenstein’s monster in the process, In 1923, a survey hy the Company disclosed 200 customers
engaged in resale, At this time, the Company looked wupon the practice as a necessary evil. But about
1930, a new survey indicated that the practice was increasing to the point where it was beginning to
have a detrimental effect upon Edison’s revenues, Home enterprising individuals at about this time
were even offering to Edison’s customers a rate for current lower than Edison’s rates if they would
contract under a resale arrangement; As the result of this tendency and upon the recommendation of
one A, 8. Knight, a rate expert to whom the problem had been referred for study, on December, 1,
1930, Edison circularized those of its customers whom it knew to be engaged in non-tenant resale,
advising them that further extensions of the practice were no longer permltted and that Edison was
seriously considering forbidding all such resale,

Tn 1930 or 1981 there was a flurry of applications for changes in existing service where Fdison was
then selling- direct so_as to sell through the landlord, In the nine locations in which such change was
made in this period, Edison was receiving $95,93%-ycarly in_gross revenues prior to the change-over,
and received $23,086 less than such amount thereafter, In 1937, after notice to the persons affected,
Edison stopped the practice which it had theretofore followed of renting, servicing and ‘readmg
metering equipment located on the premises of sub-distributors. Kdison was then renting 947 such
meters to some 80 customers, but there may have been and probably were many more such items in

gervice owned by these or other sub-metcrers,

There was no limitation in Edison’s tariffs specifically providing that elestricity would not be fur-
nished for resale purposes until December 1937 at which time a partial restriotion Wwas filed, which
did not, however, affeet the customers taking service, uuder certain schedules, Bdison’s sales foree was,
however, instructed from time to time to discourage all resalo arrangements, and its official policy
from about 1930 on and until and after January 1, 1948, wag to make such contraots only where it
could not, for one reason or another avoid it,

In 1947, A, W, Perry, Ine. brought proueedings under section 32A of chapiler 164 of the General
Laws to compel Boston Edison Company to supply it with alternating current eleetricity, It appeared
that Perry wanted such an order so as to enable it to resell, re-meter or sub-meter (as the practice is
variously termed) this current to its own tenants and to other customers in the zame oity block within
which Perry was located, We refused to enter such an order after full hearing (D, P. U, 7697) on the
various grounds specified in our findings, and dismisged the petition, -

On December 17, 1947, Edison filed, to becomo effeotive January 1, 1948, u new paragraph 17 of
its Terms and Conditions Applicable to All Rates for Electric Service, under which it stated that it
would refuse thereafter to furnish current for resale to anyone execpt to the extent it way doing so
already. In effect, this provmlon “froze!’ the availability of eurrent for use for this purpose as of that
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date. It further gave notice that it was its intention to atop all resale after aix monthg thereafter, except

under rate schedules npeelﬂcally designed for that purpose,

Bubsequent to the Perry deoision, whioh was entered on Ootober 81, 1847, Boston Edison Company
fivat considered a complete prohibition of resale, After mueh intra-oompany discussion, however, it
deofded not to file such a provision at that time, but instead it designed and flled a new rate schedule
stated therein to be applicable to only persons desiving to resell current to their tenants under the
exoeption contained at the end of paragraph 17 as theretofore flled. The existing prohibition againat
resale of Edison’s current to persons other than tho tonants of its customers was explicitly retained,
The application of this rate sohedule was suspended by the Department and an order entered, after
rather exhaustive analysis of the facts and the law, which in effeot held that the use to which the cur-
rent was to be put by the customer was not a proper basis for a rate ¢lassification in the absence of any
other distinguishing eharacteristics, and that the proposed rate schedule was improper. Re Boston
Edison Company, D. P. U, 8228,

Hadison, apparently feeling that the problems posed hy Perry in D, P, U, 7697 were still important
to it and that, since the Department fclt that a compromise suoh as was in issue in D, P. U, 8228 was
unlawful, it must either reconcile itself to an untrammeled expansion of the resale practico or else
put an end to it once and for all, proceeded along the latter path,

‘The proposed regulutmns governing resale which are now under suspension and investigation pro-
vide as follows:

1: . To amend paragraph 7 of Edison’s Terms and Conditions to provide for ‘‘series’' metering,
i.e,, an arrangement whereby a master meter neasures all current coming into a building,
. behmd which are separate metera for cnch tennut the bill for the owner's use being arrived .
at by a process of subtraction,

2: To amend paragraph 18 of Edison’s Terms and Conditions to restrict metered resale after
six months following the effective date to (a) other utilities, (b) aspecial contract oustomers
and (o) customers to whom Edison lawfully iy directed by the Departmont to furnish service
jn accordance with @, L., Chap, 164, Seo. 92 and 924, ‘

3: To amend paragraph 19 of Edison’s Terms and Conditions to restriet resale whore no apesifle
‘charge is made for electric service and where the charge does not depend on use to (a) special
contract customers, (b) customers to whom JXdison is lawfully direeted by the Depoartmerit to
furnish serviece in accordance with G.L, Chapter 164, Sec. 92 nand 924, (¢) Rate B (Residences)
and Rate C (Apartment House) customers and (d) eustomers whose usc is minor, intermittent
or impracticeble to sever from the sub-meterer’s use.

In arriving et a decision to prohibit submetering, Bdison's officials gave consideration to the effect
of sueh action on the real estate market, the loss which might result to the building owners, the possible
expense to which such landlords might be put in re-wiring their premises, and the possibility that they
might decide fo install private gencrating plants as the result of this prohibition. TIn general, the
eoonomiog inherent in gencration of large quantities of elestricity such as Edison manufactures are
adequate to enable Xdison to meet the compotition of private plants, Edison’s management has con-
eluded that few, if any, building managers ean manufacture power and distribute to tenants at &
rato which will meet Edison’s rates, and still make a profit.

. In the meantime, snd on September 27, 1949, Max R, Kargman ct al, d/b/a The First Realty Co,,
filed a petition for an order directing Hdison to furnish it with alternating current for resale to their
tenants at No, 18 Tremont Strect, Boston. This was decketed in D. P, U, 8787, and a ssparate order ia
being entered thersin on the facts ptated there and in this opinion. The same individuals thercafter
flled another petition docketed as D, P. U. 8886, in which they pose a situation identical with that
presenbed in the Perry case, D, P, U, 7697 and, in effect, ask us to reverse ourselves, A soparate order
is being entered in this proceeding, also, All three procecdings were heard Jomtly ond various motions
to gever wore denied i in the courze of the hearings.

. The transeript of the hearings in D. P. U, 8228 cncompasaéd some 2160 pages of testimeny and

- was accompanied by 92 exhibits, The Department was engaged in hearings in that matter on 23 days,
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The transoript of the instant heériﬁg cavers 2097 papes and is supplemented by sorne 98 exhibits, The

© hewringn comsumed all-ora large pertion of 26-dnys; A very-largeportion of thegrownd-covered in -

the heerings in D, P, U, 8228 is covered by the instent proeeedings and a large portion ef the testimony
in the firat cage is duplieated in the second. 'We regret the npparent neecessity for alsg duplicating our
own lengthy findings on identical evidonae, but see no eseape for it if a complete record of findings of
faot is to be presented for review. Wa deubt very seriously that many situations have ever had the
thorough and cxiended consideration that this one has in the course of three separate, stubhornly
fought and protraeted hearings. Certainly no faots or arguments that would help either side have been
ignored by the able battery of counsel in this ease,

2, EDISON’S FINANOCIAL SITUATIONM

Asg of Deceml r 31,1949, Boston Edison Company served 471,718 customers' weters in Boston
‘and thirty-nine nearby towns and cities in a territory covering some 600 square miles. Tts rates to any
given class of customers are uniformn throughout its territory, It had a gross eleotric plant investment
as of December 31, 1949, of $289,166,443, subjeet to a depreciation reserve of $60,9562,1564. The then
outstanding securities of the tompany jncluded 961,716,400 in par value of common stoock on which
$41,106,947,45 had been paid as premiums, and $72,321,000 in long-term debt. Its income statement
for 1949 showed a balance transferable to profit and Ioes of $7,172,367. Tt had a total profit and loss
surplus of $10,304,006 on December 31, 1949, Dividends paid during the year 1949 totaled $6,912,230
and were at the rate of §$2,80 aunually or 11.2 pur cent on its stoek and 6.72 per eent oa iis stock and
premium. Gross curningy of $9,727,155 for 1049 represented o reiurn of slightly over 545 per cent
on plant account less depreciation,

- Edison’s equity securitiey ave selling cn the mariet to yisld slightly over aix per seni., Ifs cur-

ront debt ratio of about 41.8 per cent indicutes strongly that it is going to be required to float equity
securities if it noeds additional! capital and hence thet it is important that the Department cooperate
with the management of Bdison o far as the publis interest permits in its endeavor to maintain the
company in a strong financial eondition. See (L., Chap. 164, Sev, 13; New Eng. Tel. & Tel, Co. v. Dept,
Pyb, Util., 827 Mass, 81. '

Edison does not now contemplate any mich offering i equity securities, and is of the opinion
that it can carry through its present axpanswn progrem twithout sneh money. We feel it i3 our
duty not so t5 undermine invesior econfidence in the company, however, that it will be uuable to call
upon such capital if conditions should change,”

We find that the company ig in sound financial condition and that ife earnings iun 19119 were
‘adequate to maintain it oredit and the necessary confidence of investors in its sccurities.

Edisoun’s total sales. in 1949 updbr all of its various rate schedules amounted to 2,604,012,280
kilowatt hours. Its totsl clectric operaving expenses (before texes or interest) were $39,605,205. Its
average cost per kilowatt hour on this boaiy wus, therefore, 1.6% sents, In 1949, it sold 1,015,724,881
kilowatt honrs to other eleotric companies and to varicus munieipal eleciric departments at an average
revenue per kilowatt hour of 9907 centy, [t puvchasea 178,717,009 kilowats hours of eurrent during
1949 from other generating sources (principally New Bagland Pewer Qumpany, a hydro-generating
company) at an average cost per kilowatt hour of 1.0491 cente, It i3 rot correet, however, to deduce
from this that Hdison was selling power to other electric dumpanies ai less than cost to it, and we
do not find this to he the faet. Ileetrie cporating expenses inslude costs of distribution, utilization,
new business, general office and all other operating costs. Thé cost at the bus bar, i.e,; genorating costs
alone, for all gurrent generated in 1949 was 744 centy por kilowatt hour, Its purchases from other

.. companies wero for peaking purposes, having no backlog of steady load to eut the cost of such power.

Ita sales to other companies ware firin sales having a fairly constant demand and a rensonable load

factor, The characteristies .of .tho eleciric hasiiess, from un aceounting standpoini, are peouliar.

in thig respect, due to the fundamental faet that elcu,tmc gurrent may not be stored for futurs use, but

must be genorated ay used. This fact carries with it many results, accounting-wiss, which makea it

lmpos.qlble to draw tho conolusion that Mdison iw selling wholesale nt'a loss,
: 4
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3. TOFFECT OF RESALE ON EDISON'S FINANCHS

.. Ildison-quife. properly-folt-impeled-to-aot-both-promptly-end-decisively-afterthe Perry case
(D.P,U. 7697) and the Rate I case (D.P.U, 8228). In the fifteen months ending November, 1047,
there were at lenst eleven substantial customors of Hdison who had demanded and had received the
right to resell ourrent in their premises, Edisen could not refuse to do so without proper tariff restrio-
tions. Main Realty Oo. v. Blaokstone Valley Gas & Kleotrio Co., 59 R.I, 28,

. It is urged by Hdigon that the prastice of resalc of eleetricity wrs and is detrimental to the finanpes
of the Hdison Company and accordingly to the disadvantago of ita othor customers, Thie is the funda-
mental reason for the aftitnde which Bdison has taken toward resale and is the basis upon whioh
it elaims the right to file the provisions now before us, We find that this contention of Edison is true,
It was maintained by Edison's witnesses that ita cost of supplying current in the congested down-
town arcas in Boston is less per customer than the cost in the balance of its system, and heneo that the
submeterers were taking the oream of Idison’s business, ‘This assortion was not supported hy any
cont studies.” The oxpert for the building owners was of a contrary opinion, which was also unsup-
ported by any cost data, ‘Without pretending to be experts in cost analysis, it would seem to us that
studies of this nature should be available and should have been placed in evidence. Faced, a5 we are
here, by the neeessity of deciding botween contrary opinionsg of eminent and qualified witnosses, It 18
diffioult for us to make a respectable finding. It is true that Edison should be and was roquired to hear
the burden of proof in these proceedings. However, an opmmn ns to the costs is essentially & atatement
of faot which, when made by competent, qualified persons 8% to matters undor their direet supervision,
at least requires negation by something more than a contrary statement, Weo find that the aost per
unit of supplying eurront to the areas in which resalc is prevalent ig less than the cost per unit i other
areas in Edisou's territory.

_ Since the practice of resale has been very largely confined to crowded businecss areas in Bastoy,
where the costs are thus found to be lowest, the lower resulting not revenue per customor to the Adidon
Company in sorving resale customers has to be made wp at the expense of other usera not taking
service undor these conditlons. For the law requires, with but a fow inapplicable qualifieations, that
this Department permit any utility to oolleot eharges from the aggregate of its oustomers suffiaient to
cover all of its costs and leave a profit sufficient to ussure confidence in the fluancial integeity of tha
enterprise so as to maintain its credit and attract new capital, Thoy must yield a fair return -on the
aggrogate value of all the property omployed by the utility in the public service aftor paylng costn
and carrying chavges. Lowell Gas Oompany v. Department of Public Utilitics, 324 Mass, 50; New Bug-
land Telephone & Telegraph Co. v. Department of Public Utilities, 827 Mass, 81. And, obvioualy, the

~lower the revenue por unit sold to one olass of consumer, the higher must be the revenue per unit from

the balance of the eonsumors,

At the timo of the hearing in D.P.U, 8228 in 1947, there were about 161 building owners huying
current from Hdison at tho D-1 Riate who were reselling dircet current to about 8,000 tenants, though
in many of such cases, the amount of resale was relativaly negligible. Thore weve sbout 33 more sugh -
oustomers who purchased current st other rates, usunally the Industrial G-1 Rate, and which were
reselling to about 841 tenants. About 40 other eustomers weve purchasing eleotricity af various rates,
usually the D-1 Rate, and who wore reselling ourrent to nbout 1549 conswners, some of whom were
non-tenants of Hdison’s sustomers, Thore weyre thon seven housing developments in operation invelying
gome 4826 dwelling units where tho Housing Authorities were then purchasing under eitber the ap-
called D-2 or specinl contraet rates and reselling the ourrvent to their tenants. -

An of Ostohsr 31, 1849, Tdison had knowledge of about 166 locations st which its oustomers taak
ourrent under its Rato Schedule D-1 and resold substantial portions to their respective tenputs. The

_estimated number of tenants in tliese buildings runs from 5756 to 6487, Most of thom are commerelal
office buildings, though there are some tenants engaged in light manufacturing and other businosses,
* and there are included soveral residential apartment houses, Most of these customers were seryed by

direat ourrent, hut thare were a substantial number served by alfornating surront or by both AC and DQ.
At the gamo time there wers 84 oustomers on the G-1 or other rates oxeept D-1 whom JKdlson know ta he

~ reselling current to an estimated 959 tenants, In addition, Edison had knowledgo of 33 locations at
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whioh. it furnished ourrent, prinoipally at D-1 rates, from w.hioh ourrent was resold to non-tenants, and
_in moat onses to tenanta ag well. In go far as the information could be obmined this involved some 1363

ultimate oonsumers, tenants and non-fenanta.

D e T T Y

There were 11 locations at which Edison's customers dincontinued mrervice from Bdigon direot
between August 1, 1946, and November 17, 1847, and took service through a submetering tenant resale
arrangemont, The revenue to Bdizon from nine of these locations during the 12-month peried ending
with the change-over totaled about $75,167 at an average revenue per kilowatt hour of about 4,74 centas,
During the next year after the ohange to resale wen effective, the total revenue to Edlson from these
locations amounted to about $66,629, or an average revenue per kilowatt hour of about 8.09 cents,
Thus, Edison lost from its gross revenues in the nine cases noted, 1.85 eents per kilowatt by this change-
over or about 34.8 per cent of the reyenue it had previously derived from these locations,

Data collected for the year 1949 by the Building Owners Association covering 72 fairly répresenta-

- tive locations of various types in Boston at which resale was practiced, some to tenanta only and soms

to tenanta and non-tenants, showed that these landlords paid Edison a total of §3,008,172 for 37,681,301
kilowatt houra of current at an average price of 2,67 cents per kwh, These bullding owners, in turn,
sold 28,204,207 kwh or 74.5 per cent of their purchases to their tenants for §1,246,608, or at an average
price of 4.42 cents, and increass of 65 per cent over the average purchase prlce, This indicates that an
average of about 26.5 per cent of the power purehased was used for huilding purposes, such as sleva-
tors, building lighting, eto,, for which the cost to the landlords was from zero or less than zero to & fraa-
tion of a cent per kilowatt hour, If resale is abolished, the estimated cost of ourrent to a bullding
owner for their own use will be about 8.6 cents per kilowatt hour, on an estimated average annual
bullding use of 175,000 kilowatt hours.

Edison estimated in 1948 on the data then available that if all of the ultimate consumers who
were then known to be purchasing current through a submeterer were purchasing direot from Hdison,
it would mean an increase in Edison’s gross revenues of $1,017,950. On the basis of present data, this
figure is $1,066,162, These éstimates have been arrived at by using only those situations, some 156
in nuuber, where the circumstances are such as to avoid distortion of the estimate, They do not inolude
those oustomers engaged in non-tenant resale many of whom are so special in character that their inelu-
gion might distort. the estimate. They assume that the customers of the present submeterers would all

take direot from Edison under the A Rate and that fione of the- bmldmgs in question would install theix

own private plants, These aro reasonable assumptions to make in an estimate of this nature, There

is no doubt but that there would he more than this numher of additional customers who will take
direct from Edison, if resale is discontinued, On the other hand, theres i3 no svidenee that thia is not
& fair sample or that the additien of other customers will not bring in at least sufficient’ additional
revenue 80 that the net effeot on Edison’s earning pieture will be still more favorable,

We find that the effest to Edison of the proposed prohibition against reselling would be to increase
its gross revenues by not less than $1,066,16%, Income at the D-1 Rate at these locations is about
$1,756,608 per annum, The ineome to Edison per kilowatt hour on the D-1 Rate amounts o about
2.7 cents, Under the proposed arrangement, it would he ahout 4.82 cents, This indicates an inorease
in Bdison’s gross revenues from these locations under the inatant proposal of about 60,2 per cent.

The expert testifying for the building owners eame to o rather different conclusion, He eatimated
that the difference in revenue to the various submeterera ns between the presént situatlon and that under
Bdison’s proposal would be about $2,860,000 a year. He gave an even higher figure of over $3,000,000

- & year under certain postulates, In certain ways, his estimate appears worthy of reapect. He had the

advantage, for example, of important data whieh were not available to Edison, As we see it, what the
real ﬂgure is or may be found to be docs not greatly matter, Itisenough that it is very substantial. Ag
we gald in the Perry case, D.P.U. 7687: *‘This Department would consider a request of Hdison for
$1,000,000 additional gross revenue per yoar as a major item on its calendar,’’ That this controversy
may involve as much as $2,360,000 a year or more only makes us the more eager .to gee that the
public interest ia adequately protected, In thia quarrel between a great utility on the one hend and
large real ostate operators on the othur, we find no diffleulty in confining our interest to the position of
the general public,
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There i some evidence that some tandlords In downtown Boston furnish electrloity to their tenants
without making & speociflo charge for it, This practice, known as rent inclusion, iy Blso met with in

numerous other situations, sieh as sub-Ieases of desk #pace, rental ar concessionaire apace, ete, Edison
has attempted to meet some of the problems of this naturc by the exeeptions to the proposed paragruphs
18 and 19, It contemplates, howover, that tho practice of ront inclusion in general will bo abolished
along with the prohibition against metered sales. This proposal will be discussed later in thesc findings,

tor

4, EDISON'S LETTER OF JULY 27, 1948

On July 27, 1948, the president of Boston Edison Company addressed & letter to the Department
reading as followa:

““In connection with the suspension proceeding, dockets D.P.U. 8228, which involves proposed
rates and regulations of this Comnpany governing the resale and redistribution of cleotricity by its
customers, I am pleased to answor your inquiry and to state that it is the Company’s intention,
upon whieh the Department may rely, to devote the proceeds of any recovery, which may result
from a discontinuance or curtailment of the resale or redistribution activities of ity customers, for
the beneflt of those customers who take service under the residence rates, unless the Departmont

. should request a difforent use.’

As we found in D.P.U, 8228, and as we find here, this letter was mterpleted by both “Bdison and the

.Department to mean, and was intended to mean that Edison would, from time to time and a4 the

Depnrtment ordered or unless it otherwige ordered, lower or maintain thé level of ity Ilesidence B rates
in such a manncr that, if M.D.P.U, 55 (Rate R) had been allowed or if reduction of the practice of
submetering was aceomplished in any other way, the net revenues of Edison would remain unaffected.
At the héarings in the instant case, this stand of the company was reaffirmed. * It stated that it con.
sidered itself as hound at the present time by the commitments of that letter, In other words, Bdison’s

net earnings arc not going to be increased in any way by our decision in these proceedings.

This letter seemed to be particularly annoying te the protestants in these proceedings. Edison’s
proposal as contained therein was variously and picturesquely deseribed from time to time during the
hearivigs, The argument generally seemed to be that such a shift in revenues could not be justified
except on the basis of cost studies demonstrating that the cxisting level of the rates concerned was
impreper, Dr. Maltbie, an expert produced by the landlords here, was critical of the situation
presented by this letter, though the force of his testimony was considerably vitiated when it heeame
apparent that he had not been informed of its terms prior to the hearing, It furthermore appeared
that the attitude of the Department #s expressed in its inquiry and the fundamental sense of Edison’s
reply were thoroughly consistent with the manner in which the witness dealt with a similay situatwn
when he was chairman of the New York Commission.

However, it was admitted that there was no reason why the Department should noi ask for- a
statement of the intentions of Edicon in this regard, or why Edison should not roply to such request.
It was also admitted that Edison would be quite right in filing (ariffs providing for a veduction in its
residential rates if its net revenucs becama over-generous, and that we would not be expected to sus-
pend such rates or demand that 2 cost study or any othér supporting data be fled with it Lo substantiate
such sehedules, It is, moreover, within our power to require that such cost studies or any othor data
which we believe to be relevant be submitted o us in connestion with our determination as to the
proper steps to be'taken when the effects of Edison’s instant proposals appear in itg earnings statement,
It seoms to us that Hdison replied to the Department’s inquiry with a pledge that it was not seeking,
by the Rate I suggestion or by the present suggestion; to inorease its earnings, and we think too little
emphasis hes been given to the words, which to us secem very important: *f. .., unless the Department
ghall Tequest a different use.’’ Whether Edison is going to modify its Residontinl Rate B-or same
other rate or ail of its rates is moing to be a matter in whioch this Department will have a substantial
voice, which we intend to use. Consequently, we believe that the critisisms veiced at the hearing
and in the briefs as to this letter have 11ttle pubstanoe,
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1t is quite apparent that Bdison felt, as we have very often stated, that no utility could appear
before us with any proposal which might inerease ils earnings without either proving to ua that its
financial position wan such a4 to Justify it it anch Teyuwst or providing for & readjustment-of its-situs-
tion in such & way as to avoid any inorease in its net. Soe Re Hudson Bus Lines, D.P.U, 8666, 9031,
Hdison is pursuing the latter course in these proceedings, We believe we have the power to decide
at any thne whether any class of consumer is recelving treatment by a utility which is inequitable from
the standpoint of the general public and to remedy this situation if it exists. See G.L,, Ch, 164, Seo. 98.
Wa further believe that we have power to determine, upon the basis of the commitments of the utility
which we belicve we can énforce and polics, that such action will not increase its net revenues, We
believe we nced not open up the entire earnings picture of the Company in its rate structure i the
course of such investigation, Re Boston Edison Company, D.P.U, 8228,

Whether Edison is in such finaneial eondition that there is little or fio danger that it will apply in
the mear future for inereases in ita rates seems to us to be immaterial, If this be true, then the. increase
in Edison’s earnings which would result from prohibiting resale would justify the Department in insist-
ing upon a reduction in rates whether or not Bdison had previously so committed- itself to the Depart-
ment, And if this be not true, then we should be doubly careful that all possible inequities in Edison’s

‘rate sechedules be eliminated before & general rate inorease is applied for. And we feel obliged to keep
in mind that the threat of the inflationary spiral to electrie rates is no chimern. We are afraid that
this industry in general and Edison in particular eannot continue forever to eseape the forces which
are reflected in practieally all ether prices which the public is paying for seryices or commodities.” We
believe:it is our duty to assist Edison or any other utility in its efforts to aveid such a contingeney, not
to hinderit. And for the same reason, it does not seer to wi to he material whether or not the estimates
before us of tho revenue effect upon 1dison of the proposed regulations ave strictly acourate. "It is
enough for us to find, as we have and do, that these rovenue effeats will not he inconsiderable.

6. EFFECT OF RESALE UPON CONSUMERS

Qenerally speaking, the tenants are buying from submeters at the same rates that Edison would
apply under ifs rate schedules. There is no assurance that higher rates might not be colleeted as the
building owners nay need additional income-for their. general. purposes, Unless the building so fuz-

nishing eurrent is held to be an electric company under G.L., Chapter 164, the tenant is at the untram-
melod merey of his landlord in this respect, There is nothmg in the history of the law of landlord and
tenant that would indieate any reluctance on the part of the landlord to take advantage of this situa-
tion. It is equally true that one tenant may be able to buy current from his landlord at a discount and
thus be the recipient of favors which Edison could not lcgally grant himt.  Though none of the landlords
admit charging more than Hidison rates, they do admit gwmg diseounts in some locations for one reason

or another.

There are about fifty cases in which about ten building owners sell to their tenants on a flat rate
basis, i.e, the tonants pay a cértain amount per month for electrivity regardless of their actual usage.
In still other locations, & group of tenants are sold euvrent in bulk, the price of which they split among
thoragelves under pergonal agreement, In short, as might bo cxpeeted in the absence of régulation, there

18 no protection available to any user of electricity against overcharges, undue diserimination or any of -

the othor evils that go with unfettered mounopoly, To cur minds, the building owner who supplies
eleetric current to his tenant i operating as much of a monopoly as is Bdison in furnishing eurrent to
its oustomers, and hé is presently operating it without contrel or supervision,

It appears that, as billing is handled by some landlords, tenants having space on more than one
floor may receive combined bills on their various meters, a practice which is not employed under either
the present or proposed paragraph 7 of Edison’s Terms and Conditions, We believe that this complaint
is part of the lurger problem, as to whether any person is entitled to service within Iidison’s territory
at a different rate or under different cperating practicés than is another comparable person. We do
not think so, and if the result of Edison’s proposal is to increase electric rates to seme persons who
‘have heen receiving speecial treatment by their landlords, we beliove that result to be proper and sound,
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8. RESALE FROM A REQULATORY STANDPOINT,

.0 held_in the.Perry case— that4-_;As-wa8~puutted out-in-Siséy-savon—South-Munn-v:-Public---
Servioe Eleotrio & Gas Co., 106 N.J.L, 45, cor, den, 283 U.S, 828, and as Edikon’s witnesses testifled, -

there is nothing to prevent an extension of this practice of resale to the point where each business blook
in the ecity would be furnished current by its own retailer which might so adverscly affeat Edison’s
revenues as to require revision of its rates to the detriment of its ordinary customers,’”” We also
pointed out there that we saw no logieal reason for differontintion in treatmont of eystomers dapend-
ing upon whether they were served by alternating or dircet eurrent, and that, absent such differentin-
tion, it would be diffloult, if not impossible, for Edison to confine non-tenant resale to the present DC
aroas-of Boston, We found that Perry is competing with' Edison in the sale and distribution of elee-
trioity within the oity of Boston. We malde the same findings as to the bulldmg owners in the instant’
cago who arc reselling to their tenants or to non-tenants.

There is no question but that the Iandlords mako a substantial profit under Edison’s present resalo
provisions. Tho result is, of course, that an offlce building which receives thiy revenuc needs just so
much less revenue from rentals, and is in a superior comnpetitive position in the struggle for tenants,
The petitioners in D,P.U, 8787 frankly admit this in their brief, The important thing for ua to note
is that we find that this superior position is subsidized by Edison at the BXpenso of ity rate-payers
generally,

The extent to whioh the resale practice can go and sowe of the diffieulties with whieh wo are faced
are illustrated by the situation at Logan Airport in Wast Boston, where the Airport Managemont Board

‘is buying eurrent from Edison, apparently at its D High:Tension Rate, The Board is reselling this

ourrent to many concessionaires and airlines who occupy stores, officcs and hangars on the feld.
Logdn Airport is a very large project extending over many acres of land, We Ffeel that the tenants
of the Airport are entitled to the same recourse to the Department against misuse of monopolistic
powers as are any other personsg in Boston, Yet, we cannot visualize ourselves in the position of
attempting to assume jurisdietion over the A:rport Management a coroliary branch of the gévern-
ment of tho Commonwealth,

_There was considerable controversy at the hearings over the treatment accorded subwmetering in our
neighboring jurisdiction of New York, The Building Owners Association sought to Iy this controversy
at rest by rataining the former chairman of the New York commistion as nn expert witness, While
hig testimony is entitled to and has been givcn the utmost respect by this Department as coming from
a very eminent aud experienced source, we are in the ond compelled respectfully te differ with him
for two reasons, .

In the first place, Dr. Maltbie based bis cntire testimony upon his wnderstanding of tho law of
Massachusetts to the effect that this Department hag jurisdiction to control the rates and praetices
of submeterers. He stated that, in New York, the IPublic Service Commission was specifically deprived
of suoh jurisdietion, that it had had many complaints as to unfair treatment of {enants Ly sub-
metorers which it was thus unable to remedy and that he ¢onsidered that the power which he had been
informed was go vested in our Department would enablo us adequately to control subinatering from-the
public standpoeint, The trouble with the hypothesis assumed by Dr. Maltbie is that it postulates that
the landlords are clestrio companies. 'Wo have no jurisdietion over anything olse, If this is so, then
they are plainly compoting with. Edison within its territory, and we have already held that we wiil not
gompel Tidison to sell ourrent to u competing organization (Re A. W. Porry, Ino, D.P.U, 7697). And
the results which would acerue if we were to permit the establishment of hundreds of littls electric
companies within the city of Dogston are appalling. We have for many years maintained that wo must
confine the profit of an electric company to a reasonuble roturn upon its inyeatment in utility property.
If each building in downtown Boston ig permitted to become and remain a separate clectric company,
obviously the rates in eaeh building will differ according to its peculiar investment, and what wifl
result will be little short of ochaos, ‘Weare not prepared to permit this to happen. The fact that we have -
novor assumed the jurdsdiction which is thus grarited us has no bearing on the case. The silnation
has been brought to our attontion, and we do not feel we can close our gyes to it from unow on.
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In the second place, we are no longer left in doubt. as to the poaition of the regulatory authority in
. our eister state, In a long, detailed and able opinion in Case No, 14279, handed down on July 26, 1961,
as & part of the Very Imnportant ‘O‘Eﬂiﬁ!ﬁfafed*ﬁ'dfnm*unm -the-New York-Commission-made- the fol-»
lowing statement:

‘‘Essentially, the practice of submetoring Is parasitic and undesivable, The unregulated
submetersr fastens himself upon an cssentinl utility service and, in most instanoes, profits by pur-
chasing such service and reselling it at a highor rate, It competes with the central station service
by selling it to the ultimate consumers who would otherwise be customera of the company. To
the extent to which the submeterer pockets the difference between the wholesale rate and the rate
which the company would receive from direct salo to the ultimate consumers, he deprives the com-
pany of revenues and resultant operating income which must necessarily he added to the bills of
the company’s other customers if it is to derive a Just return, Or stated another way, practically
all of the profit to submeterers would be available either for redusing rates to other customers or as
an aid in maintaining the level of rates in a period of rising costs . ., .

*‘No judiciai degision in any jurisdiction has been brought to my attention which holds that
there exists a common law or atatutory right to purchase electric encrgy from a utility company
at wholesale rates and to resell it at retail rates nor to compel the utility to provide service for
such purpose.’’

Exactly the same arguments were used by the building ownera in that case without effect as are
presented to us here, The commission procecded to order the utility to filo tariffs prohibiting metered
residential resale, and ordered a freezing of non-residential resale pending further study of the desir-
ability of completely prohibiting commereial resale ag well, It stated that ““the reasons advanced for
the abolishment of residential submetering were equally applicabla to the non-residential resale of
energy. So far ss it can be ascertained, there arc no uausual differences—from the company’s stand-
point—between supplying current to residential and non.residential submeterers,’”’ This decision
of the New York Commission has been upheld on appeal to the Appellate Division of the Supreme Court,
Third Department C’ampa Gorporahoﬂ v. Pemberg, 279 App. Div,, 93 Pur(ns) 53 decided January

Wlth all due defercnce to the deeply respected 0 plmon of the former chmrman, we feol that this~
recent official pronouncement settles the matter, It restated in far more cogent and trenchant language:
than we have used the identical thoughts which we were attempting to synthesize in both the Perry
case and the Rate R case, '

7. EFFECT OF PROPOSED 'I‘ARIFi!‘ ON BUILDING OWNERS

Where Idison’s outside distribution system wires are underground, it is its general practide to
furnish wiring to a point in the building two feet beyond the atreet line, All other wiring in any

building served by Rdison is installed and maintained by the building owner, whether the ourrent

is sold direet to the tenants by Edison or indireetly to the. tenants through the resale mechanism,
This is true in residences, commercial cstablishments, manuiacturing plants and every other type
of building to whick Edison gives service, And Edison has always and quite pfbperly inslsted that
the wiring w1thm the-buildings must be such as to comply with Bdison’s reasonable requiremontﬂ

. Edison now provides in its Residence Rate B’ for apartinent dwelhugs where it is g.ifﬁcult or

expensive to rearrange wiring. upon remodelliig, ete,, so that tho current is meaaured on one meter
and the number of kxlohatt houra in each biock of the residence vate is multtphed for rate pur-
poses by the number. of apartments supplied, it also offers an Apartment House Wholesale Rate
; O which differs from Rate B as so applied only in the level of the rate. Edison does not lose any ma-

{erial amount of revenue through'the use of these rates as compared with individual service dirdet to -

e tenants, The important differences between residence serviee and office building service lie in
“10 '
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the respeetive availability clauses under Rates B 'and C as compnred with Rate A and in the respective
rate levels. There is ample justification for differont (reutment of residentiul und Lommercial userA

" based Wpon’ the type of Toad, The Toad Thetor and e possihiliticg 0T development of use,

Customers of the type who now buy from submeterers would usnally fake service from Edisun
under its General Rate A, stated to be available for any eommereinl or industrial use, While it is
difficult to compare this rate with Residence Rate B, because of a demand feature in the A Rate, gen-
erally speaking Bdigon now realizes a somewhat higher revenue per unit from castomers on the A Rate
than it does from customers on the B Rate. The average revenue per kilowatt hour from all eustomers
taking service on the A Rate in 1948 was 5.389 cents, while the similur fligare for the B Rate was
4.6364 eents. The A-and B rates were originally designed many years ago. The D-1 and other rates
were introduced later in an effort to expand the industrial business, and may be termed development
rates. The level of the A and B rates has, of course, been lowered from time to time over the years, but
they are atill materially higher than the so.called wholeﬁﬂle rates. .

In arriving at the level of rates as between various classes of service, Edison has not made a
atriet allocation of costs, Such an allocation is practieally impossible exeept within very wide limits,
It i possible to determine a minimum below which it will not furnish service on the ground that to
do so would be to operate-at a loss, but the various faetors of judgment, competition, load factors and
history have all played a part in thc differentials which now exist between various types of use,

The D-1 Rate is designoed to meet use with a eertain load factor and use charaeteristics, The A Rate,

~under which the building tenants will be served if we approve Edison's proposals heve, is designed to

meet another and difterent average load factor and other use characteristies. We see nothing erroncous
in Bdison’s insisting that consumers whose use comports with that econtemplated in designing the D-1
Rate should pay that rate, and those econsumers whose use is similarly consistent with'the A Rato should
pay that rate. This is what rate classifientions are for; they were not introduced in order to permn; a

nmiddleman to profit by the sprend between the wholesalc and retail bloele steps, o

If Hdison's proposals are approved, the landlords contend that they will be faced with substantial
expense in rewiring their buildings to provide for service by Tdison direet to the tenants. Of course,
this will not be true in that very large proportion of these buildings which, at one time or another,
have been served by Bdison but where the landlord has subsequently interposed himself between BEdisonr
and its customers. And a substantial, but undiselosad percentage of the eost estimates-placed in

_evidence were predicated upon the apparent neeessity for rewiring each building fo allow any tenant

who oceupies several non-contipuous offices in the building to have the benefit of cowmbined billing, We
have previously indieated our dissent to this practice. urthiermore, it is clear that a large proportion
of the remaining expense ean bo avoided by the use of series moters,

By- geries metering is meant an arrangement where current flows first through o mastér meter at
the point of oonneetion with Edison’s general service, and then through a number of smaller meters
loeated in the quarters cecupied by the tenants. The individunl meters are read ind the tenants billed
accordingly. The individual demands and usage may then be totaled, and the result subtracted from
those shown on- the master moter, the remainder being billed to the landlord, The coordinate arrange-
mient, which may be termed multiple motoring, contemplates a separate meter for the landlord and for
¢ach tenant, all of which feed direct from the source of supply ¢f Edison’s surrent, .

We do not agres with the Edison’'s proposal that it should determine whether series metering is
neéessary in a given situation, It isto the landlord’s advantage to have multiple motering, since in that
ovent the ourrent neeesgary to run the individual meters, the variations between actual and metered
gurrent on the tenants’ metors (due to the faet that eleetric meters liave & tendency to under-measure),
and the current loss between the service entrance and the tenants’ meters is Hidison's- worry ; whereas
under series motering the landlord has to pay for it. We think that it is appropriato that the landlord
ghould have the privilege of deciding whetlier he will spend the monay (i€ he is going to have to rewire)

. or gubjest himself to the vicissitudes of series metering, - Certainly the Department.dces not care to

be the final arbiter in such situations, as it would be if Edigon is given the privilego of final determina-
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" tion, The use of seriesa metering i not desirable gune}nlly from REdison’s utandpuint but it offers a fad
compronmise which ahould be freely avmlnble when 8 change is proposed whieh is as radical a8 th@
~ JiistaRt propeEal s AU S vl bt

The proposed modifleation of paragraph 7 of Bdison’s Termy and Couditions offers an opportunit y
for buildings where it is unduly expensive to rewire to sceommodate separate and independent cuss.
tomers’ meters to take service under a reasonably satisfaetory alternative, We find that the building
owner ean, by using a serics meter arrangement under the proposed revised paragraph 7, discontinn e
qubmetering in case the wiring in his building makes it inpracticable or unduly expensive to make a;

domplete change-over, without suffering any substantial financial loss other ‘than that due to cessatiomn -

of submetering profits. Such an arrangement is feasible and not unusual, and is used, for example,
" in New York City under regulatxons substantially les¢ equitable to the building owners.

Tdison presently supplies direct eurrent (DC) in only a portion of the eity of Boston and nowhera
else. The system was originally designed to distribute DC eurrent and was converted to alternatimg
current (AC) only after much of its downtown distribution system was installed and customers’
apparatus had been purehased which used this type of current. 1t has the intention of convertimg
all of its service to AG, but sinee that requires changes in motors, etc., belonging to its customers, it
has adopted the policy of making the conversion gradually over a period of years, Its present pro.
gram in this regard may take as long as fiftcen years to complete and will invelve expenditures of
about §8,000,000 by Edison over this period of time. This does not include any central office generatimg
Ayatem ahanges, since the company now generates AC eurvent and converts whatever part is necessary €o
DC. Ity peak DC load in 1949 was 55,943 kilowatts as compared with the eomnpany system peak of

. 517,800 kilowatts of eombined AC and DC. It was contended by the building owners that this change
would involve the buildings in further substantial expense in vewiring. We do not nnderstand how thig
faet, if it be such, is relevant to the issues in the instant case, sinee no one has denied thet, if a change
js made from DC to AC, the building owners will incur this expense, regardiess of the status of the
resale provisions of Edison’s tariff, Its D-1 rate, under which DC surrent has been supplied for both

tenant and non-tenant resale, is becoming less and less used. Under the rates applicable for A Q"

gervice, non-tenant resale hag not heen condoned. Until January 1, 1948, Bdison never flutly refused
to furnish AC current for tenant resale, However, its refusal to hupply AC current for non-tenant
resale led to the Perry case, as hercinbefore noted,.__._ .

A great deal of emphasis was devoted by the protestauts to their claim that the Edlaon Compauy
was estopped to change these rates and to improve its net carnings pieiure at what they claim to be the
expenss of the building owners, beeause of its actious in the past in persuading them to sell or dis.
mantle their private plants and to purchase their current from the Tdison Company.

There is no doubt but that Tdison for many years autively encouraged huildiug owners in its
territory to go into the resale busines, as an incident to capturing the building’y busmes.s for Edison
and smothering the competition of prwately-owned generating plants,

The facts as shown in this record are identicel with those shown in the Rate R ease, D. P, U,
8228, and are treated in adequate detail infre.. We do not sec anything t6 be’ gamed by repeating the
reagoning whieh impelled us to our determination in the pnor proceedings. It is, we feel, adequate.
to say that we are of the opinion that the Edison Company can not be and is not estopped from filing
these new rates and regulations, and we are not prevented from upproving them, if we find this action
to be-in the public interest.

There is some testimony, and we have no doubt there could be much more, that present owmers of
real estate havé relied on resale revenue in determining the priee they would. pay for puruhasmg
sueh prOperty from the former owners. This teatimony seemns to us to bo entitled to.little weight in the

light of our determination that no one has any right to rely upon the immutability of utility rates or -

. practices, - This is another attempt to raise an cstoppel against raie changes which must fall before
© the same argumonta as do the others,

The cost of the necessary wiring changes in the buildings affected would be substartial in the
event resale is prohibited, and the landlord does not care to go in for sevies metering, It was estimated
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that this cost might be aa much as $1,600,000 for the 270 buildings known (o be in the resale buaineﬁs.
plus a possible 600,000 additional required by simultaneous conversion to ACQ, or a total of $2,100,000,

= -—We-oan-not unqualifledly findthis to-be nfaut, sifce snoh saflmate Ignorcs the fact that thore are

admittedly a number of these buildings at whish Xdison sorved the tenanta divect nt one time or unother,
in which buildings it would cost little or nothing to change back. Regardless of this, however, we
oan not conclude that, if the public interest demands it, we should hesitate beeauss the landlords may
be required to invest an average of something under $10,000 each in adapting their buildings to permit
Haison to render servite direot to theix tonants, .

It is possible, though we can not find it as a fact, that the building ownera might be forced by the
Boston Wire Inspector to moderaize their complete wiring if they were to replace any substantial part.
of it in the process of changes required to allow Edison to serve their tenants direst, There is no evi-
dence ag to the extent of such expense in any case, or unything but conjecttire as to whether it wonld
actually be incurred,

" There ia no satisfastory evidencc that the large office buildings in Boston do now or have in the
past found it necessary to submeter solely in order to provide & measure of flexibility and convenience
in building management. There are, on the contrary, a number of such buildings which have not done
80 and apparently manage to exist, But that such buildings as remain may find that their competitive
position will not permit them to remain aloof from such practice is illustrated by the success which
attended the organized efforts of submetering agents prior to November 1947, to convert the remaining
buildings, The erivtenee of mbmetering coipan’- -L07 fo- tha Lndlords o siwve i 2he profita
if thoy will permit the submnetering comnpanies to do all the work appears coustantly in the vecords, as
it did in o similar record in Mew York City. See He Cousolidated Edison tlo., veforred o at longth
hercinbefore, For fuither illustrations of the growing dangers vo Xdison's revenues of this preetise,
it is only neeessary to refer to the compaunion petitivns of tha Weveman's, . P, U, 9787 and 8836.

The assessors of the City of Boston rely prineipally upon eapitnlization of not inemne to arrive
at a valuation of business bulldings for tax assessment purposes, However, that is mot the only
griterlon considered by them, such other factors ag contemporary sales being of some importunce. This
attitude is consistent with the law governing such sssessments.” Jeo Massnohusefis Gonoral Hosp;'tal V.
Beolmont, 233 Mass, 180; Assessors of Quinoy v, Bosten Jone, Has (o., 309 Mass, 60,

The faet, if it be sucl, that tax assessment values of the buildinga affected may be diminished by
our aetion in approving the abolition of submetering does not chaige our decision. 1f, as we hold, these
vegulations will only return the building owners generally to a fair competitive position s between
themselves, then it ia their privilege to offset fhe decrease i their net revenuves hy an inercase In thoir
vents. We find that the effect on taxable real estate valites of #12 andoption of tho provision prohibiting
resale will be negligiblo.

Some of the other arguments for retention of subn:.-erny are equclly fallaojous, Ior example,
we do not believe that the convonience of the landlord i to he consuvlied by us uny more than is
Rdison’s whim, and we remain unimpressed by the argument that the practice of submeiering better
meets the roatal problems of the landlords. In & word, it seems to us that, ifl ihe practice is funda-
mentsally unsound, as we believe it to be, we shouid add our blessing {o its discontinuance, even
though this may involve some expense and annoyauce Lo these wio huve beneflited for many yeavs-
by its presence, '

. If the abelition of the practico of submotering iz appraved in <hege procecdings, it will take some
time fo maka the necessary changes, both as to Edisun and ax to the huilding owners, It is contemplated
in the filed provisions that they shall not be completaly etfestive Por six montbas after theie apyvoval,
Phe expert fox the building owners testified. thai if monihe siould he the minlmum peried, and
that 24 or 80 months would be safer, We bolieve Tidison is minimizlng the difleulties it is facing.
On tho other hand, we believe the bujlding owners are guilty of some exaggoration, e fiud

-that & period of ome yenr should be adequate to cover any ordinary situntion, We think Jdison

ghould be empowered to coflect, ut the end of such moratovinis, ratey hased on substaniially whot
viould lappen if the ddlinquent building ewuer kit cnpHet with Ddlsox's vensonable requive-
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ments as to metering facilities, To this end, we will alow Edison to bill all landlords after ome
year from the effestive date of this order at a rate made up of the sum of the eatimated raten
---whleh~w9uld4)a—eo]leeteduﬁremfthewbuilding»itael!—undfmefinda'#idual-—&enants—invohed--%ktbeyﬂere
severally cerved dircet, including the sum of the estimated domands. In tho event any landlord
js unwilling to ceoperate oven to the extent of furnishing Edison with the number of tenants in its
premises, we belleve Edison will be justified in making a reasonable estimate of this factor ag well,
If any building owner has reasonable grounda for roquesting further tims, the aitustion may he coped
with undsr the special contraot provisions of the proposed paragraph 18,

8. RENT INCLUSION

We do not consider that a building owner who ineludes electrie service as a part of the consideration
for his rent falls within the same category as one who resells Edison’s ourrent to his tenants on a motered
basis, It docs -ot seem to us that, unless he either meters the consumption or makes a separate
charge for eleotrie service, or both, he is selling eleotricity under our statutes. We lolieve that the
distinetion is there, though it may boe logieally tenuous. It is elear, for example, that parcel delivery by
B store in its own truck is not subject to the provisions of chapter 1698 of the Gencral Laws, though
we have no doubt that the cost of the delivery is paid by the eustomer as part of the purchase price of
the merchandise, Accordingly, we do not believe that & landlord who furnishes unmetered current
as part of the servioe furnished under the-lease of his premises and without making a separate charge

for it, is in the business of selling electricity. [t has never hren hald that a landlord furnishing nn-.

metered water as & part of his duties as a landlord is in the water utility business, though the amount
of his water rates are g part of his operating costs which the rent he roceives must cquer,

Edisen’s position in vegard to rent inclusion is the same es it is with regard to motcred sales,
to wit, that it is entitled to tha revenue from direct sales without tho nse of wholesele rates where the
eurrent is to be used by someone pther than FEdison’s customers, Wo aro not inelined to follow the com-
pany to this cxtent. The benefit aceruing to the other customers of Edison is only one of the con-
giderations which lead us to tha conclusion to which we have come in thess proceedings. Our funetion
is not to protect Edison, which is perfectly able to fake earc of itself, hut to regulate its activities
in the public intorest. From this point of view; we arc not willing af least at the pressnt time and on the
evidenee hefore us, to go to the extent of approviug the prohibition of resale.as it is-present in- the
practice of rent inclusion. If this in turn gets out of hand to the detriment of the publie interest, or
if the privilege is abused in any way, we are rcady to listen to sny such evidence and to order such
zelief as may then appear proper, For now, there ia no evidance of the extont of the praectice, of lis
effeot on Edison’s revenues, of its inherent undesirability or of any onv of & alf a dozen other objec-
tious which we have to metered resale, .

9. RXPENSE TO EDISON OF PKOPOSHD TARIFFS

I£ Bdison is to take over the supplying of all current divest to the user, it will sastain some addi-
tional expense in meter reading and maintenance, customeor accounting and taxes whioh is now paid by
the building owners, Buch oxpense would not exceed $100,000 a yenr for tho 156 locationa vused ag the
hasis for arriving at the estimated gross revenus increrse heveinbefore veforved to, Thig compares with
the estimate of $1,066,000 additional gross revenue expected to result from the termination of the
practice of resale at these locations, However, this estimate is on a pro rata basis, In any organization
of the size of the Boston Edivon, a substantial amount of addltional business can be handled by tho
existing organization, Bdison’s finaneial officer estimated that the eost of 7172 additional aceounts
on such inoremental basis would not be more than $12,000, It is apparont, however, that this
testimony must he considered in its context, sinee there ure substantial dests which will bo ineurred
on new business on any basis, such as earrying eharges on meters and reserves for uncolleetible aceounts

. 811 of which must ho added to this cstimate of imgremiontal eosts, We find that on au incremental

_ basis, guch cost would be about $51,000, or about $7 per customer por year, Whis additional cost .

would be far more than carried by the additional revenue aceruing.
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The capital investment for the 7172 mefers required to be inatalled by Edison would be about
$104,380, computed on the average present investment. An_pmmmlyman$uh4Mmemnse—la

estimated on the baeis of 166 locations moreened out of all those at whioh resale is known to exiat in
order to arrivé at an undistorted pioture, There would be subatantially more than this 7172 ous-
tomers added to ¥dison’s books in all by the prohibition of resale,. On the othér hand, there is no
reason to assume that the expense attendant upon such additional customers will not also be far more
than offset by still further increases in gross revenue resulting therefrom, Tt does not appear what
this total investment at present day prices would be, hut the earrying charges on any conceivably
larger investment would not make so great a change in the flgures as to cause us to shange our ultimates

" oonclugion, to wit, that Edison's net operafing revenues would show an inerease of more than $1, 000 600

a year under the.proposed proh:bltxon of submetering, and hefore any rate adjustment,

If non-tenant resale is prohlbnted by approval of the propesed regulations, Bdison might be foreed
to install new connect’ us from itg street mains to each of the buildings other than those through which
service is now.rendered to the submeterer., There are thirty-one submeterers in this category, serving
a total of 8% other buiidings and an estimated 756 non-tenants, The cstimated cost of the necessary
street construotion is $80,723 or an average of about $900 o building, There was long oross-examination
as to this figure, which served no purpose except to characterize it as an estimate, which it admittedly
wes, The expert for the building owners gavo o substantially larger estimate, amounting to some
$3756,000, We are inelined to give rather more credence to the estimates of Edison's engineers who are,
or should be, far more familinr with its own plant arvangoments and costa. This cost would be a -
properly. capitalizable expenditure, the earrying charges on which would not exeeed 16 per cent or
about $13,000 a year. The additional revenue to be derived therefrom by Edison would much mors
than warrant such expenditure. The original cost of un cstimated 12,731 DC watt hour meters owned .
by submeterers and ngw used in resele is about $180,000. These include an estimated 7129 DC and
5604 AC meters, There are also-an undiselosed number of demand meters owned by the landlords,
1t is possible that many of the meters now s used to meter the tenants’ current sould not meet Edison’s
gpecifications, Such meters should not, as & matter of fact, be in use at all. BEdison now has on hand
in stoek about 8600 DO metera which would be avatlable to supply consumers shifting over to direot
uge, which-would probably be an adequate supply: On the other hand, an olectric meter has a very long
life, and there is no reason for us to force the economic waste of discarding the existing serviecable
moters ownéd by the landlords. Wo believe Edison should offer to purchase auch of these items ag it
can use at a price based on original cost less reesonable depreciation. '

10, HOUSING DEVELOPMENTS

On Oetober 31, 1949, BEdison was furnishing electricity to 14 housing developments in its territory,
all but one of which were paying the D-2 Rate, and the other the D (High Tension) Rate, Nine of these -
projects, providing for an estimated total of 5,870 tenanis wsre uader the jurisdiction of the Boston
Housing Authority and the other five, having on estimated 243 tenauts weve built under other auspices.
There are a very substantial numher of other such dovelopments in the planning and construction
stages within Hdison’s territory. In these locations, there is no separate charge made for eleotricity,

‘it being ineluded in the rents paid by the tenants. In tho casi of the Housing Authorities, at least,

this charge in the aggregate is equivalent to Edison’s bill, and no proilt is realized by the Authority.

On Oetobci: ‘16, 1950, after the hearings in the instant proeeedings, Fdison filed another preposed
meodification of its tariffs by the introduetion of the so-called Rate K, under which it intended to treat
these Housing Developments in a manner similar to that in which restdential premises are handled

under Residence Rate B, with certain modifications based on estimated savings to Edison, We are

filing separate findings in D, P, U. 9265, permitting such proposals to become effective. For this
reason, it is unnecensary to make findings here as to the application of the resale regulutmns to such cus-
tomers, Under the proposed Rate K the problems peculiar to multiple unit housing developments are

recognized and apemally treated, Resale will be condoned in sueh situutions under a rate schedule de-

signed to bring in to Edison substantially the same net revenues as would be the case if SCI.'YIGB were
rendered direct to the occupants of the premises.
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11. BPROJAL CONTRACTS

-~~~ Hdisonnow has-certain-contracts-in-effect-between-it-and-some-oustumers -who-ave-ressMing- the
current supplied to them thereunder, These contracta call for the application of Edlson's flled ratesa
and congequently many of them have not been filed with the Department under Section 94 of Chapter~
164. It will be necessary for the company to analyze each of these eontracts and dstermine whethex=
they must be rofiled with the Department under the proposed regulations, We foreseo no diffoulty jm
their doing so, and we believe that we are peculinrly nble to determine. whether such contracts are im
the publio intereat :

It muat never be forgotten in considering situntions of this nature that neither the common lave
nor the statutes forbid diserimination of any kind. There is bound to be some variance in treatment ass
between utility customers so long as there is more than onc rate schedule in effect, and there are boundl
to be situations in a utility of the size of Boston Edison whieh have special requirements justifying the
" wuse of apecia) contracts, little as we like them as o matter of prineiple. All that we are bound to do is

to make sure that such treatment is not dietated by favoritism or prejudice or hy any motive except
sound business and publio policy. Such latitude as the Department might give in this matter woulc}
. be adequate to protect vested contraet rights, and similar situations as to which there was much pothex
at the hearings, Furthermore, auch a provision gives Edison and its customers, under supervision of
the Department, time to iron out such diffieulties as they come up. Under this provision, for example,
Bdison ecan allow any customer who has cooperated in good faith to meet the deadlins, but who is
unable for some reason to do 8o, to have additional time to rearrange his systom. We consider thisto be
& deairable and salutary provision from all points of view, and we do not belicve it extends the jurisdic.-
- tion of the Department beyond that granted by &, L., Chapter 164,

In 1938, Park Square Building, which happens to be the largest single office building in New
England, entered into a contract with Edisun whereby the building was paid $16,500 by Edison to
cover damages on a contract which Park Square had made for the installation of a private power and
steam plant. Edison agreed to pay Park Square §11,000 a year rental for the boilers in the building,
Park Square agreed to buy all of its eleetric and ateam requirements from Edison at Edison’s regular
rates for a ierm of years, The petitioner in D, P, U, 8787 and 8886, introduced this evidence and argues,
80 far as we can.strip his argument of epithet and' generalities, that this constitutes an illegal contract,
which was diserlminatory as against him, We find that Edison was justified in making this contract,
that it could use and does use in its eteam business the boiler eapacity so rented, that the benefits to
Edison and to the publie in aveiding the Installation of a private generating plant at this location
warranted the payment made to cover cancellation damages, and that the contract and the payments
made thereunder do not constitute undue or unreasonable diserimination as against any other customers

of Hdison,

Similarly, on July 27, 1948, Ediszon made a contract with PPhysicians Hall, Ine,, whcreby it agreed
to furnish service for reaale by the latter to its tenants, and Physicians agreed to pay a rate similar to
. the then pending Rate R, with the proviso that upon determination of the proceedings in D, P, U, 8228,

Physielans would either continue resale nader the R Rate, or would discontinue resalo and make
the wiring changes neeessary for Edison to sell direct to Physician's tenants., The petitioner in
D. P, U. 8787 and 8886 algo oites this as diserimination in his attempts to justify his demand for an
order from us requiring Bdison to furnish him eurrent for resale in violation of paragraph 17 of its
Terms and Conditions of Service, We do not find this agreement to be unduly or unreasonably dis.
oriminatory as against him, but, on the contrary, to be a perfeetly reasonable method of meeting a
gpecial situation such as was contemplatéd by the exceptions contained in paragraph 17. We find
that the making of this contraot was approved by the Department as'required in Edison’s tariff,

12. QUAKER DUILDING COMPANY

AQﬁaker Building Company sérves 83 customery through 127 electric meters in- part of the block

in Boston bounded by.Devonshire, Suwwmer, High, Federal, and Franklin Strects, There are 21
buzldmgs in this area, some of which are set off from each other by fire walls, through which no wnrea
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_aro pormitted to be run. Ka wires do not oross émy public atrests, but do cross or run along Miltoss

Place and Fedoral Court. These latter wayn are not public atrests, being_posted every 20_years-bx--

'~ the abuiting joiiit dWiners, but they are alleys open to and used by the public for access to the reazr
" of the buildings surrounding them. They are tho only means of acoess to the buildings owned by»

Quaker and In which ita offices and steam plant are located. Quaker rents a portion of these premisess
to others and sells ourrent to such tenants. It takes delivery of direct current from Bdison at thes
stroet line at 10 High Btreet, from whioh looation Quaker’s wires run through that buflding to Miltora
Placo and Faderal Court, under whioh alleya ita distribution linea run to the rear of the 21 buildingss
80 gerved, ' : '

Qu_akér gells eurrent under eloven rate schedules, nome of which are identfeal with Hditon’s Rates
A achedule, and othera of which are diseounted, special or other rates plainly diseriminatory on their=
face. Quaker’s largest oustomer is the building at No, 10 High Street, the owners of which buy

rom Quaker and resell to thelr tenants, This building, known as the Rice Building, bought 499,880
_ kilowatt hours from Quaker at an average coat of 8,01 cents, or a total of $16,029 and sold to its tenants

504,726 kilowatt hours for $16,616, or an average of 5.09 cents, The building itself, thus, uses about
195,000 kilowatt hours of energy to run ita elevators and light its halls, which cost it less than nothing,
Thus, we get resale upon resals, each submeterer taking a proflt out of the margin hetween Bdison’s
wholesale and the various retail rates charged by the submeterers, Tho same situation is, incidentally,
offective as between two other buildings in Boston, not affiliated with Quaker, to wit, 111 Devonshire
Street and 116 Devonshire Street. The petitioners in D. P, U, 8488 would Yike to establish atill another
one.

Quaker has been purechasing current from Bdison since 1816. Edison knew then of Quaker’s posi-
tion, and the extent and nature of its business, Qualker qualified in 1932 with the Internal Revenue
Department of the . United States as an electric company for the purpores of exemption from
energy taxes, It received from I3dison the letter of December 1, 1930, regarding non-tenant resale ag
well as the letter of February 1, 1937, regarding meter rental, Quaker has not expandad its business

since 1930, and has conducted it without change since that time, except for norma! substitution of

customers and mormal growth in use by the consurers of current.

Quaker Building Co. has filed annual returns with the Department as an electric company since
1916, having commenced doing o as the result of service upon it of a general order of the Board of (Ras
and Eleetrie Light Commissioners, one of the predecessora to this Department, requiring filing of rate

_ schedules by all electric eompanies, It filed such roturns for the calendar ycay 1949, which wes the

last year before the hearing in this matter. Its profit and loss statoment for 1049 shows receipts of
$63,080.35 from sales of eleotric ourrent, which cost it $34,13%,30 to purchase at Tdison's D-1 and K
Rates. It purchased 1,428,800 kilowatt hours at an average cost of 2.3977 cents per kwh, and sold
1,341,849 kwh at an average revenue of 8.9554 eents, or an increase over Iidison’s revenues per kwh
of 89.3 per eent, It showed a not operating profit of $2407 for the year, alter treating as sxpenses at
least $8,000 which is a non-reourring item and other items ag to the allocation of which we find it
impossible to agree, Its balance sheet shows nel property, aside from land which is not used in the
eleetric business of only $9434, This account includes boilers and other property used only for the
gteam business, Even assuming the necessity for as much as $10,000 working capital, it is apparent
that, if it is an eleotrie company, Quaker Building Compeny is enjoying a return of upward of 26%
on its net invested oapital—a return which would be considered shoekingly exorbitant in any rato onse,

Quaker was incorporated in 1911, but was in existence as a partnership long before then, None
of the buildings which it serves hag ever taken eleetrioity from auyone but Quaker. Prior to 1818, it
furnished both steam and clectriclty to these buildings, whieh it generated in its own boflers and
dynamos. . In 1016, it ceased using its electrle generating equipment, which it has since dismantled and
junked, and it hag bought eurrent from Mdison ever since for resale purposes, )

The present statutes in Massachusetts do not specifically provide for the grouting of franchiscs

" a8 gnoh to publio service companies, aa do those of so many states, An elegtric company mdy be formed

under chepter 164 of the (eneral Laws, presumably for the purposes stated in its cherter. However,
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& oorporation formed under any provisions of luw way be so classified, if it engages in such activitles
64 to warrant auch treatment, . L, Cb. 164, Sec, 3. But the right to do business iy still granted by

‘the Commonwealth iii the torporats shurter,- Mutropolitan-Home Lok-Co.-v. Emerson, 202 Mass, 402,

.. It 1a fundamental that an electrioc company operates best and most effloiently if it ia & monopoly within
an extensive territory, Weld v. Qas & Fleciric Light Comm., 197 Mays, 566 ; Boston v. Boston Eleclrio
111, Oo., 242 Mass, 305, 1t was in order to reconcile this economic faot with a well-founded distyust of
monopolies that the Legislature delegated to us the power to regulate such monopolies in the publie
interegt, It ig just as mueh in the public interest to proteet the ntility from unjust competition as it
ia to prevent abuse of the privilege sc granted.

The sole statutory proteetion given to Edison is econtained in @, L., chapter 164, gections 87 and
88, Under these sections, no new company may be granted locations within the streets of a town already
served with electricity witheut notice to and a hearing granted to sueh utility., And, furthermore,
if the existing utility dees not like such a grant after such hearing, it may appesl to the Department,

The original undertaking of Boston Edison was to serve the city of Boston as part of its terrl-
tory, .As then constituted, this excepted the now Charlestown section of the city, presently served
by another- electric company. Quaker has never sought a street location from the city of Boston,
but we find it difficult to imagine evidence which would persuade us to sustain such & grant on appeal,
Furthermore, if we sustain Quaker in its present contention, and hold that it is not competing with
Edison, we would find it diffioult to reconcile such 2 holding with the Perry case. If A, W. Perry, Inc.
is an eléetric company, as we there stated, it is entitled to protection equal to that which Quaker
seeks, If it flles ity rates and veturns with us und submits to our jurisdiction, we would be hard put
to it to continue in -our position that we would not arder Edison to supply it with power if we herc
follow: the argument advanced by Quaker. Quaker is a relic of the “*block plant’® days to the same
axtent as is Pervy, . We see no distinetion between them, and we would be equally unahle to see the

" distinetion between Quaker on the one hand and, on the other haud, Perry at any other location than.

the Heeht Building which was the subject of the proceedings in D, P. U, 7697 or any other person
who wanted to set up a submetering company within the confines of a eity bloek, Such a situation
would be infolerable, but it requires very little foresight for us to be able to predict that it would
oventuate if we granted Quakcr s petition her Woe hclieve that Quaker’s position muat fall with

currmg opinion in D, P. U, 8228,

13, GENERAL FINDINGS AND CONGLUSIONS

‘We doubt that it is strictly true, as is argned by the landlords here, that Bdison may not inquire .

a8 to the use to which its service is to be put, so long as it is paid acoording to its rate schedule,
Edizon is not selling a commodity; it is selling a service. It may inquire as to whether tho putative
customer i3 going to use such service in eompetition with Edison’s service. (Brasid v. Water Com-
wissioners of Billerica, 242 Mass, 22; People ex vel New York Edison Co. v. Public Service Commnus-
ston, 191 A, D, 237, afi’d 230 N, Y, 674; Re A. W. Perry, Ino, D. P, U, 7697). And it could refuss
to furnish current which its customer intends to use for .an Jliegal purposo (Petition of A. €. Com-
pany et al, D, P, U, 8672; MoCabe v. New Eng, Tel. & Tel. Co., D P, U, 8616 ; Shillitini v, Valentine,
296 N. Y, 161). - .

We think that we can go & step further and say that a utility may refuse to furnish service Which
will bo used against the best interests of the public, even though such interests have not been formally
announced in the form of a penal statute, 'That this is a sound legal argument is evidenced by the
long line. of cases to whieh we referred in the Perry case, D, P. U, 7697, and to which should be added
the citations in the concurring opinion in D, P, U, 8228 and the Consolidatcd Edison case, supra,

Until we are otherwige informed by the eourty, we are inclined to maintain the position we established'

in the Perry case, that the holding in Brand v, Water Commissioners, 24% Mass, 223, js in point in
these procesdings and is hinding upon us, The inpenious arguments of counsel to the contrary not.
withstanding, we are unable to find any substantial distinetion between these eases and the instant
cage. We believe them to be good precedents and sound precedents from respectable jurisdietions
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and to which a very large huinber of eminent legal and administrative minds have given painstaking

_thought, and.we do not feel inclined to hold otherwise. We have been able to find no cases to the

.contrary, If the express and freight forwarders’ eases (1. €. C. v, D, L. & W, R, Cu,, 220 U, B, 235;

1,0.C.v.B. & 0. R R, 225 U. S, 326) are to be considered as authorities contra, it is enough to say
that they are products of another era and another set of economic and regulatory conditions, and that
we do not follow them,

It is true that, so far as we are able to discover, this case and the Consolidated Hdison oase in.
New York are the only plaoes where the utilit'y has propounded a rule of this nature in its tariff, We
see no distinetion, however, between approving the taviff provision a prieri and ruling wpon & com-
plaint of a putative consumer that the utility has refused to render service under these oonditions.
We said in the Perry cdie, that wo tirought Edison should clearly state its position in its filed tariffs,
aud we feel that it is in far better legal and ethieal position in so doing than in relying upon moral
suasion to discouvags the spread of the practice of resale,

The legislative policy of this Commonwealth is stated in G, L, Chnpter 104, Bection 92A, to be
that the Department may not order any clectrio company to extend its serviee where sueh extension
will result in permanent financial loss to the utility. We beliove, by the samo token, that the Depart-
ment may approve a regulation oliminating an existing permanent ﬂno,mial loss to the utility, We

. find, on the evidence, that Edison s suffering sueh permancnt finaneiGl loss by the existence of the -

practice of submetering, and that it is threatened with further such loss unless it guards against
extension of the practice. Nowhero in the statute does it say that the egpressed legislative polioy is
‘dependent upon the financial strength of tho utility-concerned, and we believe it to be immaterial
that Edison is a sound operating company., The interest which the publie hos in maintaining this
sound-condition is paramount, Sce New Bng. Tel, & Tel, Co. v, Dept, Pub, Util. 327 Mass. 81,

_ Tt is maintained in the briefo in this case as in the argman cases, In, P, 1], 8787 and 8886,
decided herewith, that the Department is not vested with power under Q. T2, Chapter 164, to approve
a regulation under which Edison refuses to furnish service for resale, Beotion 94 of gaid ohapter,
under which this investigation has proceeded refors only to authority over the ‘‘rates, prices and
oharges? of the utilities subject to departmental jurisdietion. - We are of tho opinion that the texms
and- conditions under which service is to be furnished ‘to its-eustomers are an inherent; inseparable
portion of its rates and charges, To the extent that this is a question of fact, we find it in this case,
Furthermore, if we do not have this authority under chapver 164, then we had no power to suspend
the application of these provisions, to investigate tliem or lo make nny order with roference thereto,
and the sole recourse of persons threatened with what they conceive to be unfair treatment through
regulations alone would lio-in an application nnder seetion 92 to compel a supply of electricity,
We are unwilling to admit that our delegated powers were so limited in soope. Certainly, we have
never thought so and if it actually be so, it is a matter for instant legislation. In sueh event, how-
ever, in order mnot to eompol still another trinl of this much-tried issue, we will interpret the appear-
ance of the huilding owners and their whole-bearted participation in the proceedings to be the equiva.
lent of an application under seotion 92 of chapter 164. Certainly, we would como to no differont
eonclusion or to an ordor of different substnnce in puch a proceedmg

’I‘here ia no doubt, as argued by the petitioners in D. P, U. 4787 and 8886, that a utilily which
has once undertaken to furnish & particular gervice may not discontinue it unless it proves that such
gervice is mo longer required to meot the public convenienee and necessity, as best illustrated by the
railroad and bus company ceses. Hee, among very many other eases, (ilet Mfg, Co.v. B. & M. B, &,
D. P. U. 0833; Be Complaint of Mayer of Lawrence, D, P, U, 9578, The utility In the inatant oase is
not proposing to discontinue servico to anyone, It offers to serve both the lundlords and the tenants
with eleotrie goxvice after the effeotive date of tho proposed new tariff provisions just éxectly as it
did hefore. No one s being depmvcd of electrio sorvice by any interpretation one may plaee on the
instant proposal. The utility is admittedly changing its rates aud practiees, but it is not nbandoning
gorvice, Consequently, the numerous cases relating to abandonment proeesdings have no bearing on
the present situation, To hold that Edison ean not change its rates heeause such a change would
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take away profit theretofore rémniting to its customers would be eompletely at vamnnce with all prin.

ciples of ulility regulation,

PFundamentally, what the proposed regulations say is that Edison will not furnish service under

oertain of lta rate-schedules for certain use. It has been its praotics, and it is the praotice of eleotrio
utilities everywhere in this country, to Hmit the application of certain schedules to certain types of
use, Nowhere s it provided that a commercial customer may take service on residential rates, or
vioe versa. Hdison freely offers to continue service to these buildings for their own use. It insists,
however, that it shall not be required to furnish suoh electricity for ure by tenants at other than ita
regular rates. We believe this is well within its powers to propose and ours to approve,

It is argued that Bdison is acting against its own best Interests in this proposal—that the result
will he that the building ownera will install their own generating systems in order to serve their
tenants and realize the profits which it will be impossible for them to make under Edison’s proposals,
_ Whether Edison’. proposals are or are not in {t3 own best intereata is, strietly speaking, & matter of
indifference to us. We are not in office an an appellate board of directors of Edison, nor to interposge
an omniscient veto over the decisions of Bdlson’s mavingement, Now Eng. Tel, & Tsl. Co, v, Dept, of
Pub, Ui, 262 Mass. 137, Our funstion is to regulate ite activities in the public interest, Edlson
hag de-oi«ded ag we have stated, that it 1a in little or no danger of competition from this source, and wa
are not inclined to come to a contrary cenclusion,

Furthermore, the expert testifying for the landlords in the instant case has stated that it is his
understanding ‘of the law that we have jurisdiction under the definition of an slectrie company in
@G. L, Chapter 164, over the activitles of any person who sells electrleity in this Commonwealth,
regardless of whether he uses tho publie streets, exercises the power of eminent domain or holds himself
out to serve the genernl public. We think this reading of the statute is correct, and we so stated in eur
deoision in the Perry casq (D, P, U, 7967}, whether or not such holding thore has a more respectable
atanding than pure dictum, We do not believe it to be necessary to make any further cxposition of
our views here, except to say that.they have not changed.

If what we have said is true, then eny huilding which deaidey that there is an economic adventage
- to he derived from installing an elestric generating plant must lake this into aceount. ‘We have no
intention of permitting tenants of any building to be at the meray of their landlord-in_this respeot,
and if the building or anyone else sees fit to become an electric company as defined in the atatutes,
we shell promptly assume jurirdiction over ita rates and practices to precisely the same cxtent a8 we
do over those of lidison, and it will be permitted no greater latitude in carnings than is any other
electrio uompany ‘We do not believe that the ecouomwa of such situations will prove out in eneugh
cages to result in any gerious burden on us.

- 'The various parties have filed with us requests for findings of fact aud rulings of law, éeverally
walving the time limitations of sectlon. 6 .of chapter 25 of the (eneral Liaws, 'We dispose of such
reguests as follows:

Quaker Building Company: We grant its requesf:: for rulings of law numbered 1; 2, 3 and 4,

‘We deny su¢h requests numbered 6, 6, 7, 8 and 9. We grant ils request No, 6 for findings -

of fact. We deny such requests numbered 1, 2, 3, 4, 6, 7, 8, 9, 10 and 11,

Building Owners and Managers. Assooiation: Wo grant its requests for rulings bf law numhered
17, 18, and 19, We deny its said requests numbered 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 18, 14,
16, 16, 20, 21, 22, 23, 24, 26, 26, 27 and 28,

Boston Edmn Oompany: We grant its requests for rulings of law numbered 1, 2, 3, 4, 6, 6, 7,

11,12, 13, 14, 16, 16 and 17, We deny its sald requests numbered 89,10 and 18. We deny -

its paid request No, 18 ss unnecessary (8.M.1990).

~ The Building Owners and Managers Association moved that D, P, U, Docket No, 8862 be severed
irom'Docket Nos, 8787 and 8886, Insofar as this means that the moving party wishes ssparate ordera
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to he entered in the respestive proceedings, the motion is granted. It was never our intention to do
moro-than-hear these-mattera together.--This-has-been-donerand-we. ar&entermgaeparate ordora with:
peparate ﬂndmga, exoept as incorporated by referemce,

We are of the opinion that Edison's proposals are unjust and inequitable in certain respeots,
and we feel that for the sake of putting an end to this interminable quarrel, we should order into
effeot anbstitute provisions which are, in our opinion, just and equitable, See @, L., chapter 164,
gection 84, Some of these oriticisms we have alluded to fn the course of those findings, and others
are to be fnferred therefrom,

Upon all the evidencé, after due notice, public hearing, investigation and consideration, it is
hereby )

ORDERED: That Supplements Nos. 2, 3 and 4 to M, D. P, U, No. 64 filed by Boston Edison
Company on November 22, 1049, to be effective January 1, 1950, be and the same hershy are dis.
approved and disallowed; and it iy further

ORDERED: That Boston Edison Company file, on.er before April 1, 1953, new supplements
amending its M, D. P, U..No, 54 modifying the same as follows:

1, By striking out the provision numbered 7 of its **Terms and Conditions Applicable to all
- Rates for BElectric Service’” and inserting in place thereol a new provision -numbered 7,
reading as follows: ’

(a) Such maeters &nd accessory equipiment as may be required to determine the quan-
" - tity and rate of taking of electricity delivered shall be installed by the Company on meter
hoards provided and wired by the eustomer at points most convonient for the Company’s
service. If, on any rate, more than one sct of meters is installed for & euatomer's gervice,
the use registered on each set of meters shall be billed soparately unless the additional meters
are installed for the Company’s convenience, Where geparate cirenits and meters are
réquired by the Company for supplying devices which may cause sudden or viclent fluctua-
tions in the voltage, the tise régistered on such weters sball be billed scparately,

(b) Metering equipment for a customer will not be justalled in series with the metering

equipment of another customer exeept in buildings which have been wired for series metering -

prior to tho cffective date hercof and when the landlerd in good faith notifies the Company
~ that rewiring for tho installation of multiple metering equipnient would be impracticable.
" In such cases the billing quantity (kilowatt hours) for the customer having the master meter-
ing eguipment shall be the difference belween the totsl quantity determined thereby and the
sum of the quantities determined by the meters for eustomers installed in series with the

master metering equipment ; and the billing demaud (kilowatta) for sueh eustomer having the

magtor metering equipment shall be the same proportion of the demand determined thereby
as the ratio of the said billing quantity to the said total quantity, unless such oustomer installs
the necessary facilities for determining in whole or in part that portion of the demand
attributablo to his owm use which is supplied through the master mnotering cqulpment, It
suoh facilities provide for determining his demand only in part, the remaining portion
attributable fo his use shall be prorated. In no case shall the billing demand be less than
the minimum prowded in the rate,

2. By addmg a new paragraph numbered 18 to its “Terms and Conditions Applicable to all
Rates for Electrie Sorvice,’”’ reading na follows:

18. After the expiration of one year following-the date upon which this provision

becomes effective, electrieity will not, without the approval of the Ilepartment of Publio

"Utilities, be supplied by the Company to any customer of the Company for resale or redistri- -

bution hy the eustomer te or for the use of othera (whether or not, the latter aro tenants of the
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customer) if a speoific charge or price, or a charge or price which varies with the guantity
.- resold or redistributed, is made therefor by the oustomer, except e

(1) to municipal light plants and to electric companies whose customers are looabed outaide :
of the territory within which the Company distributes and sells electricity, or

(2) as provided in a special contract duly filed with the Department of Public Utilities in
: aceordance with the provisions of section 94 of ehapter 164 of the General Laws, or

(8) as lawfully direoted and required by said Department in accordance with the provisions
of sections 82 and 92A of said chapter

(4) at locations where electricity was so resold or redistributed on July 1, 1951, and where the
customer has refused or failed to rewire the building or buildings econcerned and to apply
for the installation of either series or multiple metering equipment. At such locations,

_one year after the effective date hereof and until satisfactory arrangements are made for
such series or multiple metering and the Company is notified that electricity is no longer
desired for purposes of resale or redistribution, the Company will charge for electrieity
as though there were a3 many individual meters installed at the (feneral Rate A as there
are tenants in the building, plus one for the building use, each of which meters showed
the same demand and energy use, the totals of which would be those shown on the master
meter, If the customer refuses to furnish the exact number of tenmits involved, the
Company will subatitute therefor its best estimate of the number of tenants involved.

3. By adding a new paragrapb numbered 19 to its **Terms and Conditions Appleable to all
Rates for Electric Service,’” reading as follows:

15, When any customer of Edison was resolling or redistributing electricity on July 1,

* 1951, and thereafter applies for the installation of series or multiple metering equipment for
the purpose of enabling the Company to give service direct to those persons to whom the ous-

- tomer has been reselling or redistributing, the Company will purchage from suoch customers
such demand or watt-hour meters, or both, as the customer has on hand and which may meet

. with the customary and usual eurrent speciﬁeatlona of Edison for such equipment at & prics

equal to the original cost thereof less depreciation thereon accrued &t the rate ‘of three per
eent per year,

4. By adding a new paragraph numbered 20 to its ‘‘Torms and Conditions Applieable to all
Rates for BEleotrie Current”’, reudmg a8 follows:

. 20. Parsgraph 17 of these Terms and Cond1t|ons, filed December 17, 1947, end effective
January 1, 1948, shall he ineffective after the expiration of one year following the date upon
which the provisions of paragrapbs 18 and 19 hereof shall become effective.

And itis further

ORDERED: That the jnvestigation by the Department in D. P. U, 8662 be and the same is herehy
terminated and elosad

By order of the Department,

[signed] James M, CusaIrg

. Secretary.
A ttue copy. Y

Att&at_:

James M, Cusmuing : ' _ b
Seoretary. :
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