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DECISION AND DIRECTION OF ELECTION’

Statemeni of the Cose
' n April 10, 2006, the Boston Police Detectives Benevolent
O Society (BPDBS or Petitioner) filed a petition with the for-
mer Labor Relations Commrission (Commission) secking
to represent certain employees of the City of Boston (Boston) who
are currently represented by the Service Employees International
Union, Local 888 (SE1U or Intervenor). The SEIU filed a motion
1o intervene on May 8, 2006. The former Commission allowed that
motion on May 25, 2006.

On June 28, 2006, August 7, 8, and 9, 2006, Hearing Officer Ann
T. Moriarty, Esq. (Hearing Officer) conducted a hearing at which
all parties had the opportunity to be heard, to examine witnesses,
and to introduce evidence.? The BPDBS and SEIU filed post-hear-
ing briefs on September 15, 2006. On May 11, 2007, the BPDBS
filed 2 Motion to Supplement its Brief (Motion) to add two cita-
tions to reported Board decisions. The SEIU filed an opposition to
the Motion on May 15, 2007. The Board grants the Motion, and,
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therefore, has considered the information contained in the Motion
and in the Union’s opposition to the Motion.

The face of the petition reflects that BPDBS seeks to represent a
separate unit comprised of the positions of: senior criminalist,
criminalist, supervising forensic technologist, forensic technologist,
forensic laboratory technician, and forensic evidence technician, all
of whom are currently part of a city-wide bargaining unit. In its
post-hearing brief, the Petitioner contends ‘that the petitioned-for
unit consists of professional employees within the meaning of Sec-
tion 1 of MGL c. 150E (the Law) who were melded into SETU’s unit
through voluntary recognition without a majority vote to be in-
cluded in a bargaining unit with non-professional employees con-
trary to Section 3 of the Law. The Petitioner argues that Section 3 of
the Law mandates an election under these circumstances. SEIU
seeks dismissal of the petition on several grounds, including that
the petitioned for group of employees does not meet the Board’s
well-established severance criteria. The City takes no position on
the appropriateness of the petitioned-for bargaining unit.

For the reasons set forth below, the Board holds that those peti-
tioned-for employees that meet the statutory definition of a profes-
sional employee are entitled to an election to determine whether
they wish to be included in an overall unit that includes both pro-
fessional and non-professional employees. If a majority of these
professional employees vote to separate from the non-professional
employees, then they are also entitled to a vote to determine
whether they desire to be represented by the BPDBS or the SEIU,
or by no union at all. ‘

Parfies’ Stiputations

The City, the BPDBS, and the SEIU stipulated to the following
facts: .

1. The City of Boston (City) is a public employer within the mean-
ing of Section 1 of MGL. ¢, 150E (the Law).

2. The Boston Police Detectives Benevolent Society (BPDBS) is an
employee organization within the meaning of Section 1 of the Law.

3. The Service Employees International Union, Local 888 (SEIU)
is an employee organization within the meaning of Section 1 of the
Law.

4. On April 10, 2006, the BPDBS filed a petition with the Labor
Relations Commission (Commission) seeking to represent certain
employees of the City who work in the Boston Police Department
(BPD) and who are currently represented by SEIU for the pur-
poses of collective bargaining.

5. By its petition, the BPDBS seeks to represent employees in the
following job tifles in a separate bargaining unit: senior

1. Pursuant to Chapter 145 of the Acts of 2007, the Division of Labor Relations (Di-
vision) “shall have all of the legal powers, authorities, responsibilities, duties,
tights, and obligations previously conferred on the laber relations commission.™
References in this decision to the Commonwealth Employment Relations Board
(Board) include the former Labor Relations Commission (Commission). Pursuant
to Section 13.02(1) of the Commission’s Rules in effect prior to November 15,

2007, the Commission designated this case as one in which the Commission shall
issue a decision in the first instance.

2. OnJuly 31,2007, the BPDBS filed arequest that the Hearing Officer and the par-
ties vicw the Boston Police Department’s Crime Laboratory and Latent Print Unit
{the Request). The SEIU opposed the Request. The City took no position on the Re-
quest, The former Commission denied the Request on Angust 7, 2007,
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criminalist, criminalist, supervising forensic technologist, foren-
sic technologist, forensic laboratory technician, and forensic evi-
dence technician.

6. The City and SEIU are parties to a collective bargaining agree-
ment that is effective from July 1, 2005 through September 30,
2006 [Clerks and Techs Agreement).

7. The wages, hours, and other terms and conditions of employ-
ment for the petitioned-for employees are contained in the Clerks
and Techs Agreement.

8. The BPDBS’s petition is timely filed under the Commission’s
rules and regulations and Commission case law.

9. The incumbents of the following positions are professional em-
ployees within the meaning of Section 1 of MGL c¢. 150E (the
Law): senior criminalist, criminalist, supervising forensic technol-
ogist, and forensic technologist.

10. Superintendent Paul Joyce (Joyce)' i the head of the BPD’s
Bureau of Investigative Services. Joyce reports directly to Super-
intendent-in-ChieffActing Police Commissioner Al Goslin.

1. Captain Detective Thomas Dowd (Dowd) heads the Forensic
Group that is part of the BPD’s Bureau of Investigative Services.
The Forensic Group includes the Crime Laboratory Unit (Crime
Unit) and the Latent Print Unit (Print Unit). Dowd reports directly
to Joyce.

12. Donald R. Hayes, Jr. (Hayes) is the Director of the BPD’s
Crime Unit and the DNA, Iaboratory technical leader. Hayes is not
included in any bargaining vrit for the purposes of collective bar-
gaining. Hayes reports directly to Dowd.

13. In addition to Hayes, the Crime Unit is staffed with four senior
criminalists, six criminalists, one supervising forensic technolo-
. gist(quality manager), one forensic technologist, one forensic lab-
oratory technician, and one forensic evidence technician.

14. Jennifer Hannaford (Hannaford) is the Director of the Print
Unit. Hannaford is not included in any bargaining unit for the pur-

poses of collective bargaining. Hannaford reports directly to
Dowd.

15. In addition to Hannaford, the Print Unit is staffed with two se-
nior criminalists and four criminalists.

16. The BPDBS represents two bargaining units of detectives for
the purposes of collective bargaining. One bargaining unit consists
of 21l detectives but excluding superior officer detectives. The
other bargaining unit consists of superior officer detectives. Dowd
1s included in the BPDBS’s superior officer detectives bargaining
unit.

17. As aresult of jurisdictional hearings conducted by the Service
Employees International Union and a vote of the SEIU Massachu-
sefts membership, SEIU chartered Local 888 effective August 4,
2003. Local 888 consists of portions of several former SEIU lo-
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cals, including Local 285, and now represents the bargaining unit
to which the petitioned-for employees currently belong and has
represented it continuously since August 4, 2003.

18. The incumbents in the positions identified as professional in
Labor Relations Commission Case No. MCR-4148 are profes-
sional employees within the meaning of Section 1 0f MGL c. 150E
(the Law).?

19. The job postings for the positions of:

Director, Latent Prints (JX7),
Director, Criminalistic Services (YX10),
DNA Technical Leader (JX11})

are a fair and accurate description of the job duties and responsibil-
ities and the educational requirements for the incumbents of the
positions.

20. The job postings for all other positions (JX8, JX9, and JX 12
through and including JX 20) are 2 fair and accurate description of
some of the job duties and responsibilities and the educational re-
quirements for the incumbents of the positions except to the extent
that they describe or specify the supervision exercised or received
by the incumbents.

21. As aresult of a reorganization by the City, the SEIU positions
in the service of the City’s Public Facilities Department, covered
by the Certification in Case No. MCR-4148, City of Boston, be-
came positions of the Department of Neighborhood Development
in 2002.

22. The employees sought by this petition are the only professional
employees within the meaning of Section 1 of the Law whose
terms and conditions of employment are contained in the SEIU
Clerks & Techs collective bargaining agreement- JX2.

23. Atno time did the professional employees, within the meaning
of Section 1 of the Law, who now hold or ever held a professional
position in the petitioned-for bargaining unit have an opportunity
pursuant to Section 3 of the Law to vote in an election to determine
whether a majority of such professional employees wish to be in-
cluded in a bargaining unit that includes non-professional employ-
ees.

Findings of Fact

The following facts are based on testimonial and documentary evi-
dence. -

SEItY and the City—1967-2006

In March of 1967, the City recognized SEIU as the exclusive col-
lective bargaining representative for certain non-professional em-
ployees in numercus City departments, including certain depart-
ment of health and hospital employees who worked at the Boston
City Hospital, &ll civilian employees in the signal service section,
administration section, and all hostlers in the police departiment
(Clerical-Technical Unit). Since 1967, the City has recognized

3. See Appendix “B”.

4. The Board's jurisdiction is not disputcd.
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SEIU as the exclusive representative of certain other employees
and added these positions to the Clerical-Technical Unit. For ex-
ample, at some point prior to May of 1992, the City recognized
SETU as the exclusive representative of certain persons working in
its department of health and hospitals, including those holding the
positions of medical social worker, medical social worker supem-
sor, psychiatric social warker, psychiatric social worker supervi-
sor, and rehabilitation counselor.

In May of 1992, the former Commission approved two Agree-
ments for Consent Add-On Elections (Consent Agreements) to
SEIU’s Clerical-Technical unit.’ One of the Consent Agreements
directed a secret ballot election to determine whether a majority of
certain non-professional and non-supervisory employees em-
ployed by the City’s public facilities department (Unit A) desired
to be added to SEIU’s C]en'caI-TechnicaI Unit of professional,

clerical and technical employees.® The other Consent Agreement
provided for a secret ballot election to determine whether a major-
ity of certain professional and supervisory employees employed in
the same public facilities department (Unit B) desired to be added
to SEIU’s Clerical-Technical Unit of professional, clerical and
technical employees.” In both Consent Agreements, the City and
SEIU stipulated that the proposed additions to the existing bar-
gaining unit described in Article 1 of the collective bargaining
agreement between the City and SEIU would create an appropriate
collective bargaining unit of all full-time and regu]ar part-time
professional, clerical and technical employees

Pursuant to the Consent Agreements, the former Commission con-
ducted secret ballot elections in late August of 1992. In early Sep-
tember of 1992, the City filed Objections to the Conduct of the
Election in Unit B on the ground that the former Commission de-
nied the identified professional employees an opportunity to de-
cide whether they desired to be included in a bargaining unit that
includes both professional and nonprofessional employees.’ In a
ruling dismissing the objections, the former Commission rejected
the City’s claim that it could raise the interests of third parties and
concluded that the City was estopped from challenging the Agree-
ment for Consent Election that it freely signed. City of Boston, 19
MLC 1501 (1992). The Commission issued a Certification of Rep-
resentatives for Unit A and Unit B on November 4, 1992,

SEI's Clerical-Technical Agreements 1993-2006
After the addition of the public facilities departiment employees to

SEIU’s bargaining unit in November of 1992, the City and SEIU
changed Section 1 and Section 3 of Article 1 of their collective bar-
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gaining agreement, for the period July 1, 1993 through June 30,
1996 (1993-1996 Clerks and Techs Agreement) 1o read, in rele-
vant part, as follows:

Article T - Persons Covered By This Agreement

Section 1. The City recognizes the Union as the exclusive represen-
tative for the purpose of collective bargaining relative to wages,
hours and other conditions of employment, ofthe following employ-
ees: .

(b) All employees in the service of the City of Boston Public Fa-
cilities Department covered by Certification No. MCR-4148
dated November 4, 1992 and Senior Budget Analyst and Senior
Business Enterprise Manager. ...

Section 3. The City and the Union agree that employees in the ser-
vice of the City’s Public Facilities Department covered by Certifica-
tion No. MCR-4148 and Senior Budget Analyst and Senior Busi-
ness Enterprise Manager are governed by the terms and conditions
contained in & separate and distinct memorandum of agreement at-
tached hereto as Appendix A. ‘

The recognition clause of the clerical-technical collective bargain-
ing agreement for the period July 1, 1996 through June 30, 1999
{1996-1999 Clerks and Techs Agreement) removed the language
that appeared in Section 1(b) of Article I in the 1993-1996 Clerks
and Techs Agreement and inserted a new Section 1(b) toreflect, in
part, the movement of the municipal police division employees
from the public facilities department to the property management
department. Section 1(b) of Article 1 of the 1996-1999 Clerks and
Techs Agreement provides:

Article } - Persons Covered Bv This Agreement

Section 1. The City recognizes the Union as the exclusive represen-
tative for the purpose of collective bargaining relative 10 wages,
hours and other conditions of employment of the following employ-
ees: ...

(b) All employees in the service of the Property Management De-
partment, Municipal Police Division in clerical/technical titles
including the titles of Operations Manager, Data Specialist, Auto
Maintenance Mechanic, Computer Operator, Senior Computer
Operator, Shift Supervisor, Senior Shift Supervisor, Communi-
cation Specialist, Alarm Specialist, Alarm Technician, Manager
of Security Systems, Research Clerk and Executive Secretary,
but not to include managerial or confidential employees.'®

These municipal police division employees were added to SEIU’s
unit in November of 1992, but were covered previously by a sepa-
rate, distinct collective bargaining agreement. Section 3 of Article
1 of the 1996-1999 Clerks and Techs Agreement is identical to

5. See Case No.: MCR-4148, Cinv of Boston and Local 283, Service Employees In-
ternational Union, AFL-CIQ.

6. A list of the positions in Unit A, as it appears in the Agreement for Consent
Add-On Election is appended to this decision [not published], See Appendix A,

7. A list of the positions in Unit B, as it appears in the Agreement for Consent
Add-On Election with the letter {P) identifying the City and SEIU’s agreement re-
garding the professional employees in Unit B, is appended to this decision [not pub-
lished]. See Appendix “B™.

8. Article ] of the collective bargaining apreement in effect at the time of the par-
ties’ stipulation provides, in par, that the City recognizes SETU as the exclusive
representative of: a) all employees covered by the March of 1967 recognition

’

agreement; b) certain persons employed in the youth activities commission; ¢) cer-
tain persons cmployed in the departmnent of health and hospitals; and d) certain per-
sons employed in the City’s rent control administration.

9. The Board uses the term “Globe™ ballot to describe the seeret ballot election pro-
cedure it uses to provide professional employees with the opportunity to decide
whether they desire to be included in a bargaining unit that includes both profes-
sional employecs and non-professional employces. City of Boston, 13 MLC 1501,
1502, n. 4 (1992) {citing Globe Machine & Stamping Co., 3 NLRB 294 (1937)).

10. The municipal police division titles listed were included in efther Unit A or Unit
B of the 1992 Agreements for Consent Add-On Election in Casc No. MCR-41438,
City of Boston.
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Section 3 of Article 1 of the 1993-1996 Clerks and Techs Agree-
ment,

The language of Section I and Section 3 of Article 1 - Persons
Covered By This Agreement that appears in the 1996-1999 Clerks
and Techs Agreement is the same language that appears in each
successor collective bargaining agreement, including the cleri-
cal-technical agreement for the period July 1, 2005 through Sep-
tember 30, 2006. (2005-2006 Clerks & Techs Agreement). As of
May 8, 2006, there are about 691 employees whose terms and con-
ditions of employment are covered by the 2005-2006 Clerks &
Techs Agreement. In addition to the petitioned-for positions at is-
sue in this dispute and the municipal police positions, the employ-
ees covered by the Clerks & Techs Agreement include a wide vari-
ety of non-professional employees: BPD communication
equipment operators, administrative assistants, administrative
secretaries, head account clerks, head administrative clerks, head
clerks, principal clerks, and principal accountants in various de-
partments, police clerks and typists, police dispatchers, hostlers,
building custodians, and drawtenders."’

SEl's Public Facliiies/Depariment of Nelghborhood Developrnent
Agreements 1993-2006

Since the addition of the public facilities department employees to
SEIU’s clerical-technical bargaining unit in November of 1992,
the City and SEIU have negotiated and entered into successive,
separate and distinct collective bargaining agreements for the pub-
lic facilities department employees. Article 1 of the first contract
covering these employees for the period July 1, 1993 through June
30, 1996 (1993-1996 Public Facilities Agreement) provides as fol-
lows:

Article 1 - Persons Covered By This Agreement

Section 1. The City recognizes the Union as the exclusive represen-
tative for the purpose of collective bargaining relative to wages,
hours and other conditions of employment, of the following em-
ployees:

(a) All employees in the service of the City of Boston Public Fa-
cilities Department covered by Certification No. MCR-4148
dated November 4, 1992 and Senior Budget Analyst and Senior
Business Enterprise Manager.

The language of Article 1 - Persons Covered By This Agreement
that is in the 1993-1996 Public Facilities Agreement is the same
language that appears in each successor agreement, including the
collective bargaining agreement covering July 1, 2005 through
September 30, 2006 (2005-2006 DND Agreement). As of June 20,
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2006, there are about 131 employees whose terms and conditions
of employment are covered by the 2005-2006 DND Agreement.?

SEI - City Simulftaneous and Joint Neboﬁcﬂons for Four 2005-2006
Contracts including the 2005-2006 Clerks & Techs Agreement and
2005-2006 DND Agreement and Two Cther Conirocts®

Four collective bargaining agreements, the 2005-2006 Clerks &
Techs Agreement, the 2005-2006 DND Agreement, and two other
contracts, one covering employees of the Boston Center for Youth
and Families and the other covering employees of the Boston El-
derly Commission, are the product of separate and joint negotia-
tions between the City and SEIU. Specifically, the City and SEIU
first negotiated separately over the terms and conditions of em-
ployment applicable to the employees covered by that specific
contract. For these separate but simultaneous negotiations with the
City, SEIU employed four different bargaining teams composed,
in substantial part, of employees who are covered by the specific
contract. For example, for the Clerks & Techs Apreement, the
SEIU’s bargaining team included about six representatives elected
by the unit members working at City Hall, six representatives
elected by the unit members working at the BPD, including a
criminalist, and two representatives elected by the unit members
working at Frontage Road.” The negotiations at these four differ-
ent tables could also be further broken down by the parties agree-.
ing to side table negotiations to address certain issues applicable
only to a group of employees covered by that specific contract. For
example, during the negotiations for the Clerks & Techs Agree-
ment, the Union requested and the City agreed to engage in side ta-
ble negotiations over a single issue concerning approximately
twent?r—ﬁve employees working in the municipal police depart-
ment.

When these four separate but simultaneous negotiations were
nearing conclusion, SEIU selected a single bargaining team from
the membership of the four separate teams and negotiated with the
City over the terms and conditions of employment held in com-
mon by all the employees covered by all four contracts, like cost of
living raises, residency requirements, and an affordable housing
trust fund. After the City and SEIU reached an agreement on all
four contracts, SEIU notified its membership of the content of the
four contracts by using four different information notices. The em-
ployees covered by the four contracts voted separately during the
contract ratification balloting, and SEIU counted their ballots for
ratification separately, The employees ratified all four contracts
and the City funded the contracts. Sullivan explained that if any of
the four separate voting groups had failed to ratify their respective
contract, the SEIU would not have signed that contract.

11. A list of all positions whose terms and conditions of employment are covered
by the 2005-2006 Clerks & Techs Agreement as of May 8, 2006 is appended to this
decision [not published]. The list is arranged by job title in alphabetical order and
contains the number of employees in cach job title. See Appendix C.

12. A list of all pesitions whose terms and conditions of employment are covered
by the 2005-2006 DND Agreement as of June 20, 2006 is appended to this decision
[not published]. The list is arranged by pay grade in ascending order and contains
the number of employees in cach job title. See Appendix D.

13. The negotiations for these four contracts were on-going since at least 2003 and
resulted in four separate contracts covering 2002 10 2005 and the four separate

2005-2006 contracts. The 2005-2006 contracts include all the negotiated salary in-
creases, effective front July 1, 2002.

14. The Frontage Road location includes about twenty-five clericalitechnical em-
ployees working in the City’s Property Management Department, Municipal Police
Division. These employees were transferred from the public facilities department
to the property management department in the mid-1990s,

15. The side able negotiations involved the movement of these twenty-five cm-
ployees in the municipal police department to the same salary schedule of all other
employees covered by the Clerks & Techs Agreement. The partics did not reach an
agreement on this issue. ’
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The Clerks & Techs Agreement and the separate DND A.greement
contain some identical provisions such as residency requirements,
non-discrimination clauses, payroll deduction of union dues and
agency service fee, management rights and no-strike clauses,
safety and health language, training and career ladders, employer
provision of information language, and duration clauses. Further,
the contractual provisions in the two agreements governing griev-
ance procedures, leaves of absence, and union business are sub-
stantially similar. Other provisions are different, like discipline
and discharge, seniority, hours of work and overtime, temporary
service/promotions, layoff and recall, performance evaluation,
and the salary schedule. The two Agreemnents also contain side let-
ters that are the same and side letters that address only the terms
and conditions of employment of the covered employees, like spe-
cific position upgrades. Both agreements were signed on August
15, 2004, The Clerks & Techs Agreement includes the signatures
of its respective SEJU bargaining team and the DND Agreement
includes the signatures of its respective SEIU bargaining team as
well as the signature of the Director of the DND.

SEIU has established four chapters to meet and to communicate
with its membership who are covered by both the Clerks & Techs
Agreement and the DND Agreement. The four chapters are de-
fined by the employees’ work locations, City Hall, the BPD head-
quarters, Frontage Road, and the DND. SEIU holds the union
chapter meetings at these work locations. SEIU does not regularly
conduct union meetings that all the employees covered by both the
Clerks & Techs Agreement and the DND Agreement are invited to
attend. SEIU uses the same process for deciding whether to take a
grievance to arbitration for all its bargaining usmits.

In January of 2006, the SEIU notified the City of its desire to start
negotiations for successor agreements to all four contracts. Bar-
gaining for these contracts was to be conducted in the same man-
ner in which the parties conducted the negotiations that led to the
four separate contracts covering 2002 to 2005 and the four sepa-
rate 2005-2006 contracts. More specifically, the City and the
SEIU would engage in four separate but simultaneous negotia-
tions on the issues concerning only those employees covered by a
specific contract, and then joint negotiations on the issues in com-
mon for all the employees covered by all four separate contracts.
Prior to the start of the successor contract negotiations in March of
2006, SETU distributed nomination forms for membership on the
respective bargaining teams, including the team for a successor to
the 2005-2006 Clerks & Techs Agreement. The same criminalist
in the Print Unit was again placed on the SEIU bargaining team.

In addition, prior to the start of these successor contract negotia-
tions, SETU sent a survey to all the employees covered by the con-
tracts and asked the employees to identify their concerns and those
economic benefits they would like to see in the next contract and to
rank them in order of importance. This survey approach to bar-
gaining is used by SEIU in all of its bargaining units. Based on the
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employees’ responses, SEIU formulates its bargaining proposals.
In response to this survey or through other means, the employees
in the Crime Unit and the Print Unit raised certain issues with
SEIU, such as specialty pay, education incentive pay based on the
degree(s) held by the individual, and health and safety issues such
as the need for bullet proof vests at crime scenes and adequate
protections from bio-hazardous materials at crime scenes and in
the crime laboratory.’®

BPL's Forensic Group - Peilfioned-For Chilian Employess

Captain Detective Thomas Diowd (Dowd) heads the BPD’s Foren-
sic Group, which is part of the BPD’s Bureau of Investigative Ser-
vices. Dowd reports directly to the head of the BPD’s Bureau of
Investigative Services, who in turn reports directly to Superinten-
dent-in-Chief/Acting Police Commissioner. All BPD detectives
are in the Bureau of Investigative Services. The Forensic Group
includes the Crime Laboratory Unit (Crime Unit} and the Latent
Print Unit (Print Unit). Both units are located in the same secure
wing on the second floor of the BPD’s headquarters, One
Schroeder Plaza; their respective case intake windows are within
sight of each other. The Crime Unit’s laboratory has various levels
of security, including a separate key card access to enter the labo-
ratory where the staff’s administrative offices are located, as well
as the different laboratories, serology and criminalistics, DNA,
and trace. The Crime Unit’s work area also includes keyed evi-
dence lockers for off-hour drop-off of physical evidence, a chemi-
cal room to store flammables and acids, and an evidence area that
has a key card entry and exit.

The BPD has a human resources department located in the BPD
headquarters where both sworn officers and all BPD civilian em-
ployees, including the petitioned-for employees, are directed for
information about their respective employment benefits. The BPD
also has its own labor relations office in addition to the City’s Of-
fice of Labor Relations located in City Hatl.

Crime Unit

Donald R. Hayes, Jr. (Hayes) is the Director of the BPD’s Crime
Unit and the DNA laboratory technical leader.” Hayes is not in-
cluded in any bargaining unit for the purposes of collective bar-
gaining. Hayes reports directly to Dowd. In addition to Hayes, the
Crime Unit is staffed with four senior criminalists, six criminalists,
one supervising forensic technologist (quality manager), one fo-
rensic technologist, one forensic laboratory technician, and one
forensic evidence technician. The Crime Unit staff regularly and
routinely interacts with the BPD detectives assigned to the dis-
tricts, the major case bureau, the homicide unit, the sexual assault
unit, and the internal affairs unit. The detectives submit the physi-
cal evidence to the Crime Unit for analysis and the Crime Unit pro-
vides the detectives with the results of the testing of the submitted
evidence. The results may provide the requisite information neces-
sary for the detective(s) to apply for and secure a search warrant.

16. The record also contains information abont certain conduct of the City, SEIU,
and the petitioned-for cmployees, including conduct at the Clerks & Techs succes-
sor bargaining table that occurred after April 10, 2006, the date this petition was
filed. 1t is unmecessary to include this information in these factual findings, how-
gver, because it is not material to the outcome of this unit determination case.,

17. Hayes has worked for the City in its crime laboratory since 1987, Over the
course of his cmployment with the City, first as a forensic technologist, then a
criminalist and a senior criminalist, the terms and conditions of his employment
have Been covered by the Clerks & Techs agreement then in effect, until his ap-
pomtment as the Crime Unit’s Director in 1997,
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Senior criminalists and criminalists prepare reports based on the
analysis of the physical evidence and testify in court about the re-
sults. If a case has been scheduled for trial, the senjor criminalist
and/or craninalist who processed the physical evidence in that
case will work with the assigned assistant district atterney peior to
and during the trial. During calendar year 2003, 805 cases were
submitted to the Crime Unit for analysis. Cases range from one
item to hundreds of items for examination, documentation, and
analysis.

The crime laboratory is accredited by the American Society of
Crime Laboratory Directors, Laboratory Accreditation Board
(ASCLD LAB) in all disciplines. Prior to this full accreditation in
2002, the crime laboratory sought and received accreditation for
DNA analysis in 1998 through the National Forensics Testing
Center (NFSTC). As a fully accredited laboratory, the employees
who examine and test the physical evidence must possess, at mini-
murm, a bachelor’s degree in a scientific discipline, like biology or
chemistry. Certain positions in the crime unit require either a mas-
ter’s degree or specific coursework in molecular biology or bio-
chemistry to perform certain tests, like DNA analysis. The senior
criminalists, criminalists, the supervising forensic technologist

- (quality manager) and the forensic technologist possess and are re-

quired to possess at hire, at minimurn, a bachelor’s degree in a sci-
entific discipline. The forensic laboratory technician has a bache-
lor’s degree, but the education/experience required at hire is an
associate’s degree or higher with a major in a scientific discipline.
In addition, the entry requirements for the forensic laboratory
technician permit prior forensic laboratory experience to substi-
tute for the associate’s degree. The forensic evidence technician
does not possess, nor does the position require at hire, a degree be-
yond high school.

The ciime laboratory is divided into four sections: DNA, serology,
criminalistics, and trace evidence. Each of the four sections is
staffed with a senior criminalist, who is the senior scientist in that
specific discipline, and who possesses the requisite education,
training, and experience to manage the section work, including en-
suring that quality control and quality assurance protections are in
place, are current, and are followed in their respective section. For
example, in the serology section, which processes sexual assault
physical evidence, including semen, blood and saliva screening
tests, the senior criminalist audits the section work with the quality
manager, tracks the number of cases processed, maintains the tera-
perature charts, implements new procedures, and reviews case
files, among other things, Senior criminalists spend between
twenty to thirty percent of their time performing these oversight
and guality control duties. Senior criminalists devote between sev-
enty to eighty percent of their time to their own casework, analyz-
ing and testing evidence, reaching scientific conclusions about
that evidence, preparing reports, interacting with detectives and
district attorneys, and testifying in court.

Senior criminalists do not have the anthority to transfer, suspend,
lay-off, recall, promote, discharge, assign, or discipline employees.
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Hayes possesses the authority to discipline a Crime Unit employee
as well as the BPD command staff, including Dowd. Hayes has
been the Director of the Crime Unit since 1997 and he has not dis-
ciplined any Crime Unit staff member during his tenure. Hayes
also has the authority to promote employees. When considering a
candidate for promotion, Hayes discusses the candidate’s qualifi-
cations and work performance with the senor criminalists. The se-
nior criminalists have also approached Hayes to recommend a
candidate for promotion. Hayes has considered the senior

" criminalists’ recommendations and his promotional decisions

have concurred with the semior criminalists’ view of the candi-
date(s).

The Crime Unit has a written job evaluation system in place and
Hayes evaluates all the employees in that unit. Hayes requests the
input of the senior criminalists into the evaluation process. For ex-
armple, the senior criminalist in the serology section explained that
her role in the evaluation process is informing Hayes of any ac-
complishments of the criminalists that he may not be aware of, in-
cluding extra projects that they may have worked on, or excep-
tional work on a specific case. As the senior scientists in each of
the four sections, the senior criminalists are in a position to mentor
and train other employees in the laboratory. When Hayes evalu-
ates the criminalists, the senior criminalists participate in the dis-
cussions during the meeting Hayes has with the criminalists, and
both Hayes and the senior criminalist sign the criminalist’s evalua-
tion form. Criminalists do not participate in this evaluation process
for other Crime Unit employees. These writien performance eval-
nations are considered when a promotional opportunity is avail-
able in the unit. '

Eileen Walsh (Walsh), the senior criminalist in the criminalistics
section of the Crime Unit, assigns all the cases that come into the
crime laboratory, except for the high priority cases where Hayes
assigns the priority to the testing and makes the case assignment.
Cases are first evaluated for the investigative potential of the evi-
dence and assigned on a priority basis. For example, if there is abi-
ological sample from which a DNA profile may be generated and
linked to a,particular individual, those cases are given the highest
priority. Generally, Walsh assigns the cases on a rotating basis to
the senior criminalists and criminalists in the various sections.’® If
Walsh determines that the physical evidence in a specific case re-
quires specialized testing and if a particular staff member pos-

sesses a proficiency or has specialty training and expertise in that

testing area, she will assign the case on that basis. For example,
certain criminalists in the criminalistics section are proficient in
footwear comparisen and toolmark examinations, and criminalists
in the trace section are proficient in areas like paint testing, which
is critical in hit and run automobile accidents. Sexual assault cases
are automatically directed to the serclogy section and the
criminalists in that section divide the cases themselves on a rotat-
ing basis. The criminalists in the serology laboratory also perform
general criminalist work including footwear comparisons.

18. Haycs cxplained that the crime laboratory is small in size compared 10 other fo-
rensic laboratories. Therefore, although the Crime Unit is divided into four sec-

tions, all the stafT are generalists, with specialized training in centain areas like DNA
analysis and trace evidence where paint, hair, and fibers are examined.
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All Crime Unit staff, including the director, senior criminalists,
criminalists, forensic technologists, and the forensic laboratory
technician, but not the supervising forensic technologist or the fo-
rensic evidence technician, ' report to crime scenes where they are
briefed by the detectives assigned to the scene about the crime and
the physical evidence that should be collected. These same Crime
Unit staff members also participate in the search for evidence dur
ing the execution of a search warrant. All Crime Unit staff who re-

. port to a crime scene perform the same duties and functions at that
crime scene, regardless of title or position. Under the general di-
rection of the detective(s) in charge, the Crime Unit staff take
notes, make sketches, take measurements, collect physical evi-
dence like blood, hair, clothing, and weapons for testing back at
the crime laboratory, and otherwise help recover evidence from
the crime scene.

Generally, two members of the Crime Unit respond to crime
scenes in a BPD vehicle marked Boston Police Crime Laboratory.
This vehicle is equipped with a BPD radio, which the Crime Unit
staff is trained to use. When at the crime scene, they wear a
BPD-issued raid jacket, the same jacket worn by the detectives and
other police officers. While at the crime scenes, the Crime Unit
staff may encounter suspects who have returned to the crime scene
and are then detained and removed from the scene by the swom
police officers. Some crime scenes are inherently dangerous, like
collecting evidence on subway tracks with a live third rail. The
Crime Unit staff are not issued firearms or any other weapon, such
as mace, while they are processing a crime scene. On occasion, the
BPD has offered psychological services to Crime Unit staff that
have processed and collected physical evidence from an emotion-
ally-charged crime scene. Other analysts may also be at the crime
scene, like senior criminalists and/or criminalists from the Print
Unit, and detectives from the ballistic unit. Occasionally, Crime
Unit staff has collected evidence from a suspect after they have
been detained.

Crime Unit employees staff the laboratory from 8:00 a.m. to 5:00
p.m. onweekdays. The employees who are tramed and qualified to
respond to crime scenes on their own are on-call twenty-four hours
a day to perform these duties. Using a list of qualified Crime Unit
employees, the operations division of the BPD contacts the Crime
Unit employee next on this list and notifies them of the crime scene
and the identity of the detective-in-charge. The Crime Unit em-
ployee then speaks directly with the detective-in-charge to obtain
information about the crime scene that will inform his/her decision
about the number of Crime Unit employees needed at the scene
and to ensure that the requisite supplies and equipment are brought
to the scene.

Crime Unit - Qualily Controf and Quality Assurance

A fully accredited ASCAD LAB is required to designate an em-
ployee as the laboratory’s quality manager. In the BPD, the super-
vising forensic technologist, Maureen Yamartino (Y amartino) is
the Crime Unit’s quality manager. The supervising forensic tech-
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nologist possesses and is required to possess at hire, at minimum, a
bachelor’s degree with a major in criminalistics, biology, chemis-
try, biochemistry or related field. Yamartino reports directly to
Hayes. In light of her duties as the designated quality manager,
Yamartino does not report to crime scenes, nor does she do any
casework. Further, Yamartino does not participate in the job per-
formance evaluation process for the Crime Unit employees.

Yamartino administers the laboratory’s quality system, consistent
with the criteria and standards contained in the Crime Unit’s Qual-
ity Manual (Manual). The Manual contains the annual audit policy
and procedures for evidence receipt, the criteria for conducting au-
dits, the procedures for technical and administrative case review,
and the laboratory’s administrative procedures. Yamartino con-
ducts the annual audit of each of the Crime Unit’s four sections, us-
ing a check list to ensure that all aspects of the quality system are
followed. Yamartino also oversees each analyst’s proficiency test-
ing in their respective specialties and ensures that aJl the Jaboratory
equipment is maintained and the instruments calibrated to pre-
serve the integrity and quality of the laboratory’s work product.
‘The Manual zlso addresses employee training and professional de-
velopment, which is required to maintain accreditation. The qual-
ity manager maintains the professional development records.

Corrective action is a component of a quality system and is a term
of art used in forensic laboratories to ensure work quality. A cor-
rective action plan is required to be in place to attain and maintain
accreditation. The Manual defines corrective action, in part, as fol-
lows:

It is the policy of the Boston Police Crime Laboratory Unit that cor-
rective actions will be implemented to remediate and prevent recur-
rence of deficiencies that pertain to the quality of work performed
within the Unit. Corrective action should be evaluated in a timely
fashion to minimize the impact of the deficiency. ...

Yamartino has corrective action authority over all aspects of the
laboratory, including whether an analyst should no longer test the
physical evidence in a case, until the requisite correction has been
instituted. Hayes also has this authority, and any laboratory em-
ployee, regardless of rank or title, may bring information that may
require corrective action to Yamartino’s attention or to Hayes di-
rectly. Corrective actions could result from a technical problem
with the equipment, an issue with a proficiency test, or a problem
with a staff member’s analytical capabilities. The quality manager
must be incladed in any corrective action, including the initiation
of the action, the documentation of the corrective action, and the
subsequent steps taken to correct any deficiency. The documenta-
tion of corrective actions is placed in the quality control files of the
laboratory. Although a corrective action is not, standing alone, a
form of discipline, depending on the nature of the action required,
the documentation could also be placed in an employee’s person-
nel file,

Quality control is also checked on an ongoing basis by requiring
two signatures on each case report, with senior criminalists re-

19. The current forensic laboratory technician is newly-hired and has not com-
pleted the requisite training to process a crime scene on her own. The prior incum-

bentof this position, who also had a bachclor’s degree, did report to crime scenes by
herself.
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viewing criminalists” work and criminalists reviewing senior
criminalists’ work in each section and between sections. For ex-
ample, in addition to proficiencies in serology, the senior
criminalist in that section also maintains a proficiency in DNA
analysis, footwear, and gunshot residue testing for distance deter-
mination and courtroom testimony. Therefore, she has reviewed
the casework of other senior criminalists and criminalists in these
areas, which are outside the serology section. On occasion, she has
reviewed Hayes’s work in DNA analysis.

Fdrenslc Laborafory Techniclan - Crime Unit

The forensic laboratory technician is part of the staff of the
criminalistics section of the crime laboratory. He/she performs
some, but not all, of the same duties as the senior criminalists and
criminalists. For example, with proper training, the laboratory
techmician will open sexual assault kits and test for the identifica-
tion of semen. She/he will also test bloodstains to identify the pres-
ence of human blood, and describe other physical evidence like
weapons and clothing. Unlike the senior criminalists and
criminalists, however, the forensic laboratory technician does not
prepare reports based on the analysis of the physical evidence and
testify in court about the results. The forensic laboratory techni-
cian may be called to testify in court about the notes she/he has
taken about a crime scene.

Forensic Evidence Technicion - Crime Unif

The forensic evidence technician receives and records all physical
evidence received by the crime lab, determines the appropriate
storage of the evidence to preserve its integrity, and decides
whether the evidence should be brought immediately io the atten-
tion of the crime laboratory staff for testing.”’ For example, if un-
known substances or corrosive materials are brought in for testing,
the evidence technician determines whether they are properly
stored and whether the crime laboratory could accept the evidence.
Further, the evidence technician checks the evidence to determine
ifitis dangerous, like a weapon, knife, or syringe, and next decides
the appropriate packaging, storage, and handling of the item. The
forensic evidence technician may be called to testify in court.

If a detective brings the evidence to the crime laboratory, the evi-
dence technician may discuss the types of analysis suitable for the
evidence with that detective. For example, if a detective brings in
physical evidence from a suspected arson for testing to determine
the type of accelerant, the evidence technician would not accept
that physical evidence because the Crime Unit does not perform
that specific analysis. He/she would so inform the detective and di-
rect him/her to the appropriate testing facility.

In addition, the forensic evidence technician enters appropriate
data into the laboratory’s database, types laboratory reports and
correspondence, researches old cases, maintains evidence records,
and answers the crime laboratory’s telephone. The forensic evi-
dence technician does not report to crime scenes or perform any
scientific analysis of physical evidence.
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BPD's Forensic Group - Print Unit

Jennifer Hannaford (Hannaford) has been the Director of the Print
Unit since November of 2005. Between November of 2005 and
January of 2006, Hannaford established protocols for the unit’s
work, including written operational procedures and standards con-
sistent with the Scientific Working Group of Friction Ridge Anal-
ysis Science and Technology’s (SWGFAST) guidelines and rec-
ommendations, the discipline’s standard. In January of 2006, the
civilian Print Unit began processing latent print evidence, replac-
ing a private company that had been processing the evidence dur-
ing the temporary closure of the BPD’s Print Unit.”!

Hannaford is not included in any bargaining unit for the purposes
of collective bargaining. Harmaford reports directly to Dowd. In
addition to Hannaford, the Print Unit is staffed with two senior
criminalists and four criminalists. One of the four criminalists per-
forms case intake duties for the Print Unit that are substantially
similar to the duties performed by the forensic evidence technician
for the Crime Unit. In addition, this criminalist does not perform
print analysis or respond to crime scenes.

At minimum, the senior criminalists and criminalists in the Print
Unit are required to possess at hire a bachelor’s degree in forensic
science, forensic identification, physical science, criminal justice
or arelated field. They perform the following duties:

- Examine submitted items of evidence for the presence or absence of
latent impressions using a variety of chemical and non-chemical
techniques.

- Electronic capture and documentation of latent prints to include
digital enhancement techniques. ’

- Prepare reports and maintain records of all work performmed.

- Provide witness testimony in court.

Although only Hannaford and the senior criminalists currently
perform fingerprint comparison, the criminalists will also perform
this work as soon as they acquire the requisite training and experi-
ence. The Print Unit senior criminalists and criminalists respond to
crime scenes, although currently not all the staff is sufficiently
trained to recognize, collect, and preserve the evidence, with some
criminalists more highly trained and experienced in crime scene
response work than the senior criminalists.

The senior criminalists review the criminalists’ reports and, when
all the criminalists are fully trained, the criminalists will review the
senior criminalists’ reports. This peer review process is an aspect
of'the quality control and assurance program in an accredited labo-
ratory, as well proficiency testing, which measures the quality of
the work that is performed in the Print Unit, The Print Unit has pro-
ficiency testing protocols and testing is scheduled to start in Octo-
ber of 2006. Like the Crime Unit, there is a quality control and as-
surance plan in place that includes the initiation and
documentation of a corrective action.

20. The current forensic evidence technician has worked in the crime [aboratory for
over twenty-five years.

21, Priot to inorabout 2004, the Print Unit was staffed with sworn police officers.
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Generally, Hannaford assigns the cases to the criminalists, but if a
detective or an assistant district attorney requests that the Print
Unit immediately process a case, an available senior criminalist or
criminalist will take on the work. Since the Print Unit is relatively
new, there is no written evaluation procedure in place. Without
committing to any evaluative format, Hannaford explained that,

given the diversity of her staff with respect to training and experi-
ence, with some criminalists more experienced than senior
criminalists in certain areas, like handling firearms, a criminalist
could as likely be in 2 position to evaluate a senior criminalist in a
certain area, as a senior criminalist evaluating & criminalist in an-
other area. Senior criminalists do not have the authority to sus-
pend, lay-off, or discipline a criminalist. Hannaford has not desig-
nated any one staff member to step into her place when sheisnotin
the Print Unit. Rather, Hannaford has informed the staff that each
one isresponsible for maintaining the day-to-day operations ofthe
unit. As necessary, in her absence, Hannaford has given instruc-
tions to both the senior criminalists and the criminalists to com-
plete certain work, and these assignments are directed by the na-
ture of the work and the designee’s expertise in that area.

The Print Unit employees work between the hours of 8:00 a.m. to
5:00 p.m. on weekdays. All requests for a member of the Print Unit
to respond to a crime scene go directly to Hannaford, who assesses
the need for the Print Unit to respond, the work to be done at that
crime scene, and who will be assigned. In making this assessment,
Hannaford may talk with the personne! in the Crime Unit and the
CHiIne Scene response unit.

SEN and the Forensic Group Chilion Ernployees

SEIU has processed two compensation grade appeals for the
Crime Unit staff. One resulted in a promotion for Hayes effective
November 5, 1993, and the other resulted in an upgrade for the fo-
rensic evidence technician in 1994, SEIU also resolved a resi-
dency issue regarding a senior criminalist that could have resulted
in her termination, absent resolution. In 1999, shortly after he
started working in the Crime Unit, SEIU designated Kevin
Kosiorek (Kosiorek)™ as an alternate on its bargaining team for
the Clerks & Techs agreement, Kosiorek attended one bargaining
session as an alternate.

In May of 2005, Deborah Sullivan® (Sullivan), SEIU’s Director
of Field Services, and SEIU’s BPD steward, who is a criminalist in
the Print Unit and serves as the steward for all BPD employees rep-
resented by SEIU in the clerical-technical bargaining unit, dis-
cussed with Dowd and the BPD"s Deputy Director for Labor Rela-
tions the upcoming civilianization of the Print Unit.: The topics
addressed during this meeting included whetber the positions
would be included in SEIU’s clerical-technical bargaining umnit
and the impacts of the creation of a crime response team on the bar-
gaining unit. Subsequently, in August of 2005, Dowd and the
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BPD’s Director of Labor Relations met with Sullivan, SEIU’s
BPD steward and two criminalists, Kosiorek and Amy Brodeur
(Brodeur), who work in the Crime Unit. During this August of
2005 meeting, the participants discussed the impact of the creation
of a uniformed crime scene unit on the civilian employees in the
forensic group. The meeting followed a letter to Dowd signed by
Kosiorek and Brodenr detailing the concemns the Crime Unit had
regarding this issue.”* Prior to sending the letter, the criminalists
had raised the issue with SEIU’s BPD steward. The steward re-
layed this information to Sullivan, who requested a meeting with
Dowd to address this issue. Immediately after this meeting,
Kosiorek talked with Sullivan about a change in the statutory re-
tirement group for Crime Unit persommel, which would impact
their retirement benefits. Sullivan told Kosiorek that the SEIU’s
legislative staff was looking into this issue, since the change re-
quired legislative action. After this meeting, Sullivan relayed
Kosiorek’s concems to SEIU’s legislative director.

In March of 2006, at the time the petitioned-for employees were
considering changing the identity of their exclusive representa-
tive, some of the Crime Unit and Print Unit employees met with
Sullivan and SEIU’s BPD steward, and they discussed contract
proposals and issues related to the health and safety of the employ-
ees, such as whether the employees should have firearms and bul-
let-proof vests when responding to crime scenes, the safety equip-
ment or training for dealing with biohazards and toxic substances,
and whether the employees should have the same injured-on-duty
benefits that police officers have. During the meeting, the partici-
pants also discussed SEIU’s bargaining strategy. Sullivan stated
that, although in the past SEIU had held up a contract settlement
pending the resolution of a single issue that directly impacted one
employee, in the future SEIU would not take that approach. Fol-
lowing this statement, Kociorek asked: why then would SEIU
hold up the setilement for the twenty employees in the Crime Unit
and Print Unit until the contract addressed their specific issues, not
in common with any other employees in the unit. In response,
Sullivan stated that she would take their considerations very seri-
ously, that SEIU would include a proposal that the issues specific
to the Crime and Print Units be negotiated by the parties at a side
table, separate from the main negotiations, and that SEIU would
hold up an agreement with the City until the issues were addressed.
Notwithstanding this statement, Kosiorek did not believe that
SEIU would hold up a final agreement to address the Crime Unit
and Print Unit employees’ concerns,

Opinicn
‘When making determinations regarding appropriate bargaining

units, Section 3 of the Law gives professional employees the right
to determine whether they wish to be included in 2 bargaining unit

22. Kosiorek has worked in the Crime Unit since 1998, starting first as an intern,

then hired in 1999 as a forensic technologist. The City promoted Kosiorek to the po-
sition of critninalist in June of 2003.

23. Sullivan has been employed by SEIU or its predecessor, Local 285, Service
Employeces Intemational Union since February of 2003 when she started as a ficld

representative. In June of 2006, Sullivan was promoted to the position of SEIU’s
Director of Field Services.

24. The Crime Unit personnel did not want 1o be excluded from processing the
crime scencs, a function that ¢ivilian staff had performed with uniformed police of-
ficers for about thirty ycars.
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contaiming non-professional employees. City of Somerville, 27
MLC 62, 66 (2000). Section 3 provides in relevant part that:

The commission shall prescribe rules and regulations and establish
procedures for the determination of appropriate bargaining units
which shall be consistent with the purposes of providing for stable
and continuing labor relations, giving due regard to such criteria as
community of interest, efficiency of operations and effective deal-
ings and to safeguarding the rights of employees to effective repre-
sentation. No unit shall include both professionat and nonprofes-
sional employees unless a majority of such professional employees
votes for inclusion in such umit.

The Board has implemented the Jegislative directive in Section 3
of the Law by either creating separate, appropriate bargaining
units of professional employees or providing professional em-
ployees with a self-determination election, referred to as the Globe
ballot, where the appropriate bargaining unit may be a mixed unit
of professional and nonprofessional employees. See, e.g., Boston
Water and Sewer Commission, T MLC 1439, 1448 (1980). Fur-
ther, when a petition raises a question of the majority status of an
exclusive representative of a unit that includes both professional
and non-professional employees, if the existing mixed unit re-
mains an appropriate unit, the Board has directed a self-determina-
. tion election for the professional employees to allow them to exer-
cise their right to organize into a separate unit. See, e.g., City of
Lowell, 34 MLC 155 (2008); see also Westinghouse Electric
Corp. 116 NLRB 1545, 1547 (1956) (requirements of Section
9(b)(1) of the Act apply even though professionals had earlier de-
cided by majority vote to be included in a wunit with
nonprofessionals}). :

In this case, the parties have stipulated that the incumbents of the
following positions are professional employees within the mean-
ing of Section I of the Law: senior criminalist, criminalist, super-
vising forensic technologist, and forensic technologist. We adopt
that stipulation since it comports with the facts and it does not con-
flict with the Law or established Board policy. See North
Attleborough Electric Department, 32 MLC 66, 71 (2005). The
parties have also stipulated that: 1) the employees sought by this
petition are the only professional employees within the meaning of
Section 1 of the Law whose terms and conditions of employment
are contained in the Clerks & Techs Agreement; and 2) at no time
did the professional employees within the meaning of Section 1 of
the Law who now hold or ever held a professional position in the
petitioned-for bargaining unit have an opportunity pursuant to
Section 3 of the Law to vote in an election to determine whether a
majority of such professional employees wish to be included in a
bargaining unit that includes nonprofessional employees.

The BPDBS argues that its petition is the appropriate, timely-filed
vehicle to provide the petitioned-for group of professional em-
ployees with their statutory right to decide, for the first time,
whether they desire to be inchaded in a unit with nonprofessional
employees. SEIU argues, on the other hand, that it is immaterial
whether the incumbents ever had an opportunity by majority vote
to determine their unit structure. In support of this argument, SEIU
contends that: 1) the mcumbents are not the only professional em-
ployees in the bargaining unit; and 2) certain of the petitioned-for
employees are not professional employees. '
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Inessence, what the Board is presented with here is a request for a
simultaneous Globe ballot and severance clection. See City of
Boston, 9 MLC 1853, 1855 (H.0.1983) (treating petition seeking
to sever detective superior officers because they are professionals
from existing larger, mixed unit as a request for a “simultaneocus
Globe and severance election”). Severance petitions inherently
raise questions concerning representation, City of Quincy, 10
MLC 1027, 1031 (1983), which, by their very nature, require the
Board fo inquire into the appropriateness of the existing and peti-
tioned-for bargaining units. MBTA Starters and Inspectors Asso-
ciation, 6 MLC 1814, 1815 (1980). The Board ordinarily freats
severance as “an extraordinary remedy since by definition it upsets
an existing status quo and the consequent labor stability flowing
from the prior bargaining history.” City ¢f Everett, 3 MLC
1372.1376 (1977). As a result, before granting a severance peti-
tion, “{pletitioners must demonstrate that the petitioned for em-
ployees constitute a functionally distinct appropriate unit with
special interests sufficiently distinguishable from those of other
unit employees, and that special negotiating concerns resulting
from those differences have caused or are likely to cause conflicis
and divisions within the bargaining unit.” City of Boston, 25 MLC
105, 119 {1999) {quoting Northeast Regional Metropolitan Re-
gional Vocational School District, 7 MLC 1743, 1744 (1981)).
The Board has dismissed numerous severance petitions based on
the petitioner’s failure to meet either one or both criteria. E.g.,
Boston School Committee, 25 MLC 17 (1998); City of Springfield,
19 MLC 1533 (1992); Town of Dedham, 4 MLC 1720 (1977).

Because this petition involves a request for 2 simultaneous Globe
and severance election, it squarely raises a question concemning
representation in circumstances where the professional employees
in the petitioned-for unit have never before exercised their Section
3 rights. To decide this case, we must therefore balance the
Board’s general disfavor of severance petitions against Section 3°s
mandate that, in determining appropriate bargaining units, the
Board is precluded from including professional employees with
non-professional employees in a single unit unless a majority of
professional employees have had the opportunity to vote to be in-
cluded in the mixed-unit. In weighing these considerations, we
recognize that allowing 2 self-determination vote under these cir-
cumstances may result in fragmentation of an existing and long-
standing bargaining unit. This is, of course, a result the stringent
two-part severance standard is designed to prevent. However, it is
reasonable to interpret the statutory grant of a separate vote among
professional employees as a legislative determination that they
share a particularly strong community of interest, which, in the
end, furthers stable and continuing labor relations, even if it may,
at times, result in some fragmentation of an existing bargaining
unit. See Town of Braintree, S MLC 1133, 1135-36(1578) (adopt-
ing National Labor Relation Board’s willingness to more “rapidly
alter units which were created pursuant to consent agreements or
contracts,” and to make changes to bargaining units to satisfy stat-
utory mandates).

Accordingly, we conclude that where a petitioner seeks to repre-
sent professional employees who are in a mixed unit of profession-
als and non-professionals and who have not previously had the op-
portunity to vote as to their inclusion in that mixed unit , Section 3
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confers upon all employees in the larger unit that meet the statu-
tory definition of professional employees the right to a self-deter-
mination election to determine whether they wish to remain in the
mixedunit or be represented in a stand-alone unit of professionals.
Such an election may proceed without further investigation or ad-
ditional findings on bargaining unit conflict or other aspects of the
community of interest standard.

This conclusion is informed by the Board’s already-established
policy that rejects the typical two-part severance analysis in cases
involving petitions seeking to sever law enforcement supervisors
from a unit containing employees they supervise. In such cases, if
the Board finds that the employees possess significant supervisory
authority, it will allow their severance in a Board proceeding that
raises a question concerning representation without any further in-
vestigation or findings on bargaining unit conflict or other aspects
of community of interest. See, e.g., Town of Greenfield, 5 MLC
1036, 1041 (1978). Here, stronger grounds exist to carve out a sim-
ilar exception for professional employees, since our policy deci-
sion is rooted in Section 3’s express statutory command.

Qurholding is also in accord with analogous federal precedent. In-
terpreting Section 9(b)(1) of the National Labor Relations Act
(Act),” which contains language similar to Section 3 of the Law,
the NLRB has carved out an exception to its general requirement
that the unit in decertification petitions must be coextensive with
the existing unit. See, e.g., Campbell Soup Co., 111 NLRB 234
(1955). In Utah Power & Light, 258 NLRB 1059, 1061 (1981), the
NLRB noted that in enacting Section 9(b)(1), Congress clearly
recognized that professional employees often have a separate
community of interest from other employees. In that case, the pro-
fessional engineers filed a timely decertification petition seeking
to represent a unit of professional engineers who comprised all of
the professional employees in the existing, mixed unit. Even
though the NLRB continued to require that the unit for decertifica-
tion be coextensive with the existing unit, citing the policies inher-
ent in Section 9(b)(1), it made an exception for what it deemed the
“unique situation” of the professional employees who never be-
fore had the opportunity to vote in a self-determination election.

" Jd. In so holding, it distinguished the circumstances addressed in

Westinghouse Electric Corp., 115 NLRB 530 (1956), where the
NLRE rejected the professionals’ request to decertify from a
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mixed unit because they were placed in the mixed unit pursuant to
their vote in an earlier self-determination election. See also
Corporacion de Servicios Legales de Puerto Rico, 289 NLRB 612
(1988) (affirming Utah Power & Light exception, but dismissing
on other grounds).

Division of Labor Relations hearing officers have also reached
similar conclusions, as have other state labor relations agencies.
City of Chicopee, 10 MLC 1271 (H.O. 1983) (severing unit of
nurses who had never been afforded the opportunity to vote on
theirinclusion in a recognized, mixed unit of professionat employ-
ees and nonprofessional employees based on the policies of Sec-
tion 3 of the Law); City of Boston, 9 MLC 1853 (H.O. 1983) (or-
dering simultaneous Globe and severance elections for unit of
detective superior officers upon whom statutory professional sta-
tus had recently been conferred); City of Marshfield, 252 Wis. 2d
6356 (2002) (affirming decision of Wisconsin Employment Rela-
tions Commission that granted craft employees who were mem-
bers of a mixed municipal bargaining unit the right to an election to
determine whether they wished to establish a separate bargaining
unit comprised exclusively of craft workers). '

The SETU nevertheless argues that City of Somerville, 27 MLC 62
(2000) dictates a contrary outcome. In that case, the Board dis-
missed a petition filed by a group of nurses seeking severance from
abargaining unit that also included non-professional employees.”
Applying the traditional two-prong severance analysis, the Board
held that although the nurses constituted a functionally distinct
group, there was no evidence that the nurses’ special negotiating
concerns had caused or were likely to cause divisions within the
bargaining unit. /d. at 65-66. The Board separately addressed and
rejected the nurses’ argument, raised for the first time in its
post-hearing brief, that they should be severed from the unit be-
cause they were professional employees who did not have an op-
portunity to vote on whether to be included in a mixed unit of pro-
fessionals and nonprofessionals. Jd. at 65, n.8, 66. In reaching
this conclusion, however, the Board noted that the issue of whether
the nurses should be severed from the existing unit and placed in
their own separate bargaining unit and the issue of whether the
nurses are professional employees entitled to vote on whether to be
included in a unit with nonprofessional employees were two dif-
ferent issues.?® Because the Board applied the traditional sever-

25. Section %(b)(1) of the Act provides:

(b} The Board shall decide in cach case whether, in order to assure to em-
ployees the fullest freedom in exercising the rights guarantecd by this Act,
the unit appropriate for the purpose of collective bargaining shall be the cm-
ployer unit, crafi unit, plant unit, or subdivision thereof. Provided, That the
Board shall not (1) decide that any unit is appropriate for such purposes if
such unit includos both professional employees and employees who arc not
professional employces unless a majority of such professional employces
vote for inclusion in such vnit; ...

26, The facts in Citv of Somerville state that the bargaining unit that included the
nurses and nonprofessional crployeces atso included “other employees who are re-
quired as a condition of their employment to hold college degrees. These positions
include hbrarians and civii engineers.” 27 MLC at 64.

27. The petitioners did not explicitly seck a self-determination election.

28. The following is an cxcerpt from the Somerville decision:

The issne of whether the nurses should be severed from Unit B and whether the
nurses are professional employees entitled to vote on whether to be inchuded in
a unit with non-professional cmployces are two different issues., Even if we
were to determine that the nurses should have an opportunity to vote as to
whether they wish to be included in a bargaining unit containing non-profes-
sionals, we do not find this to be a valid rcason to order that the nurses should be
severed from the existing bargaining unit they have been in for many years.
Section 3 of the Law gives professional employees the right to determine
whether or not they wish to be inciuded in a bargaining unit containing
non-professional employees in the context of the Conunission’s determination
of appropriate bargaining units. It docs not contemplate the issue of placing
professional employecs in a recognized bargaining unit merely because they
arc professional cmployees in & recopnized bargaining unit containing
non-professional employces. For thesc reasons, we decline to sever the nurses
from the cxisting bargaining unit merely because they are professional em-
ployces, and we dircet that the petition be dismisscd.

27 MLC at 66.
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ance analysis to the nurse’s petition, it never reached the issue of
whether the petitioned-for employees were professional employ-
ees who should have the opportunity to vote as to whether they
wished to be included in a bargaining unit with non-professional
employees. This issue is now being squarely presented by the
BPBDS’s petition.

In addition to this procedural distinction, Semerville is factually dis-

tinguishable because the record does not establish that the nurses in

that case were the only professionals in the unit. Rather, the record

indicates that that bargaining unit was comprised of 250-255 em-

ployees in “various classifications” from departments that included,

inter alia, the library, board of health, police and fire departments.

The wnit included “other employees who were required as a condi-

tion of their employment to hold college degrees.” Id. at 63. This in-

cluded librarians and civil engineers. On the facts, therefore,

Somerville does not govern. Here, we find that a Globe election is

proper in the context of a severance petition because, as discussed
below, the record shows that the petitioned-for unit includes @/ the
professionals in the current bargaining unit and the petitioner ex-

plicitly seeks a self-determination election among professionals
who have not previously exercised that right. * Under those circum-

stances, we hold that, in the context of a Board proceeding that
raises a question conceming representation, Section 3 confers upon
the professionals the right to vote on their continued inclusion in a
mixed unit of professionals and non-professionals, regardless of
whether they meet the traditional severance standard.

Profassional Stafus

Having determined that the statutory professionals in the peti-
tioned-for unit are entitled to a Globe ballot, we must next address
the parties’ arguments regarding the composition of the peti-
tioned-for unit. The parties have stipulated that the senior
criminalist, criminalist, supervising forensic technologist and fo-
rensic technologist are professional employees within the mean-
ing of Section 1 of the Law, but disagree over the professional sta-
tus of two titles: the forensic laboratory technician and the forensic
evidence technician.

Section 1 of the Law defines professional employee as:

Any employee engaged in work (i) predominantly intellectual and
varied in character as opposed to routine mental, manual, mechani-
cal, or physical work, (ii) involving the consistent exercise of dis-
cretion and judgment in its performance, (iti) of such a character
that the output produced or the result accomplished cannot be stan-
dardized in relation to & given period of time, and (iv) requiring
knowledge of an advanced type in a field of science or leaming cus-
tomnarily acquired by a prolonged course of specialized intellectual
instruction and study in an institution of higher leaming or a hospi-
tal, as distinguished from a general academic education or from an
apprenticeship or from training in the performance of routine men-
tal, manual or physical processes. .
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All four statutory criteria must be met to satisfy the definition.
Boston School Committee, 25 MLC 160, 161 (1999) (citing Com-
monwealth of Massachusetts, 10 MLC 1162 (1983)). To be a pro-

fess‘itg@@p_lgmwit in the meaning of the Law, the employee
must perform work that requires af least three years of higher edu-.

cation leading to a specialized degree, and in most instances, cer-
tification, registration, or licensing. Boston Water and Sewer
Commission, 7 MLC at 1448, In this case, the facts establish that
the educational requirements to perform the work of the two dis-
puted positions do not satisfy this requirement. Although the fo-
rensic laboratory technician possesses abachelor’s degree, itisun-
disputed that the education/experience required to perform this
work is an associate’s degree or higher with a major in a scientific
discipline. In addition, the entry requirements for the forensic lab-
oratory technician position permit prior forensic laboratory expe-
rience to substitute for the associate’s degree requirement. The
facts also demonstrate that the forensic evidence technician does
not possess, nor does the position require, a degree beyond high
school.

The BPDBS next argues that because all the petitioned-for em-
ployees are members of a detective bureau who are primarily en-
gaged in investigative work, they are all professional employees
within the meaning of Section 1 ofthe Law as amended by Chapter
679 of the Acts of 1981, We disagree. Chapter 679 of the Acts of
1981, An Act Relative to the Collective Bargaining Status of Po-
lice Detectives in Certain Cities and Towns, added the following
language to the definition of professional employee in Section 1 of
the Law:

Professional employee shall include a detective, member of a detec-
tive bureau or police officer who is primarily engaged in investiga-
tive work in any city or town police department which employs
more than four hundred people.

A statute must be interpreted “according to the intent of the Legis-
lature ascertained from all its words construed by the ordinary and
approved usage of the language, considered in connection with the
cause of its enactment, the mischief or imperfection to be reme-
died and the main object to be accomplished, to the end that the
purpose of its framers may be effectvated.” Commonwealth v.
Connor C., a juvenile, 432 Mass. 635, 640 (2000) (internal cita-
tions omitted). Applying this tenet of statutory construction, we
are convinced that the legislative intent of this amendment, evi-
dent from its wording and considered in the context of its title, was
to limit its application to swom, uniformed police detectives and
police officers who are primarily engaged in investigative work
and that it does not include civilian employees.

We next address SEIU’s argument that the senior criminalists, the
crirninalists, the supervising forensic technologist and the forensic
technologist are not the only professional employees in the exist-
ing bargaining unit because the unit also has included other profes-

29. The Board has decided that 2 public employer lacks stending in a unit clarifica-
tion petition to seck the exclusion of professional employees from an existing bar-
gainmg unit becanse they did not have an opportunity to vote whether they desired
to be included in a umit that also includes nonprofessional employees. Town of
Greenfield, 32 MLC 133 {2006) In reaching this conclusion, the Board reasoned
that the statutory right of professionals to decide this issue nures to the benefit of

the professional employees, not the public employer or the union that secks to rep-
Tesent them. Jd, at 151 {citing Town of Tisbury, 30 MLC 77, 83 (2003)). The Board
has also ruled that a public employer who frecly conscnted to an clection procedure
that did not accord the professional employees their rights under Section 3 of the
Law was precluded from raising their mterests in the context of objections to the
conduct of an election. City of Boston, 19 MLC 1501 (1992).
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sional employees in the City’s department of neighborhood devel-
opment since 1992, as evidenced by the Division’s own
certification of representatives. Notwithstanding this certification,
however, an examination of the bargaining history at all times sub-
sequent to 1992 demonstrates that the City and the SEIU have ne-
gotiated two separate, distinct collective bargaining agreements,
commonly referred to as the Clerks & Techs Agreement and the
DND Agreement, for these two groups of employees. Further-
more, the most recent bargaining history establishes that the City
and the SEIU first negotiate separately over the terms and condi-
tions in common for the City employees represented by SEIU, not
only covered by these two agreements, but also for two other SEIU
units and that there are four separate SEIU bargaining teams, one
for each contract. Although these four teams meld into one team
for negotiations with the City over the terms in common for the
employees covered by all four agreemenits, the facts establish that
the four contracts are each subject to separate ratification by the
unit members covered by each contract. For instance, if the em-
ployees covered by the DND agreement do not ratify their respec-
tive contract, that contact is not signed. Based on this evidence, we
find that, for the purposes of directing 2 self-determination elec-
tion for the professional employees at issue here, it is appropriate
to Jimit the unit to the employees covered by the contractually-de-
fined Clerks & Techs Apreement. The fact that the Clerks & Techs
Agreement references the separate DND Agreement in a single
provision does not require a different outcome.

Finally, SEIU argues that a separate bargaining unit consisting of
the petitioned-for group of employees is inappropriate for certifi-
cation because it includes supervisory employees in the same unit
as the employees they supervise. By this decision, we are provid-
ing the professional employees with a statutory right set forth in
Section 3 of the Law, which none of these professional employees
has ever before exercised. Under the unique circumstances pre-
sented in this case, we decline to address whether there are any
professional employees in the voting group who exercise signifi-
cant supervisory authority over other employees in the voting
group. Although the Board ordinarily places supervisors in a bar-
gaining unit separate from the employees they supervise, it is a
policy determination, not an express statutory command. Further-
meore, even assuming that certain of the professional employees
are supervisory employees, a determination on this issue would in
no way cause us to reexamine our holding that these professional
employees have aright to elect whether they desire toremain in the
existing unit. On the other hand, should the professional employ-
ees decide by majority vote not to be included in a bargaining unit
with non-professional employees, further sub-dividing the
newly-created unit would significantly impair the collective
strength of the employees. See Town of Seekonk, 30 MLC 121,
125-126 (2004), (citing Chicopee School Committee, 1 MLC
1195, 1197 (1974))(further citations omitted).

Conclusion and Direction of Election

Based on the record and for the reasons stated above, we conclude
that a question has arisen concerning the bargaining unit place-
ment and the representation of certain professional employees em-
ployed by the City of Boston. These professionals have been in-
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cluded in a bargaining unit that also includes non-professional
employees without ever having an opportunity pursuant to Section
3 of the Law to vote In an election to determine whether a majority
of such professional employees wish to be included in such a unit.

We find that the following professional employees within the
meaning of Section I of the Law constitute the appropriate voting
group:

All fulltime and regular pari-titne professional employees em- -
ployed by the City of Boston in the following positions: senior
criminalist, criminalist, supervising forensic technologist, and fo-
rensic technologist, excluding all managerial, confidential, and ca-
sual employees and all other employees of the City of Boston.

IT ISHEREBY DIRECTED that an election shall be held for the
purposes of determining: 1) whether a majority of the professional
employees in the above-described voting group desire to be in-
cluded in an overall bargaining unit consisting of both professional
employees and nonprofessional employees that is represented by
the Service Employees International Union, Local 888 for the pur-
poses of collective bargaining; and 2) if a majority vote against
such inclusion, whether a majority of the voting group wish to be
represented for the purposes of collective bargaining by the Ser-
vice Employees International Union, Local 888, or by the Boston
Police Detectives Benevolent Society, or by no employee organi-
zation.

The eligible voters shall include all the employees in the voting
group whose names appear on the City of Boston’s payroll for the
payroll period for the week ending the Saturday preceding the date
of this decision and who have not since quit or been discharged for
cause. This list must be either electronic (e.g. Microsoft Access or
Excel) or in the form of mailing labels.

All eligible voters shall receive a ballot that asks the followihg two
questions:

1. Do you desire to be included in an overall bargaining unit consist-
ing of both professional employees and non-professional employees
that is represented by Service Employees International Union, Local
8887

2. Do you desire to be represented for the purpose of collective bar-
gaining by the Service Employees International Union, Local 888,
or by the Boston Police Detectives Benevolent Society, orby noem-
ployee organization?

1f a majority of the employees in the voting group vote “Yes” to
question no. 1, above, then they will continue to be represented by
Service Employees International Union, Local 888 as part of the
existing contractual unit that includes both professional and
non-professional employees and the results of question no. 2 will
not be counted.

If, on the other hand, a majority of the employees in the voting
group vote *“No™ to question no 1, above, then, a separate bargain-
ing unit will be established consisting of:

All full-time and regular part-time professional employees em-
ployed by the City of Boston in the following positions: senior
criminalist, criminalist, supervising forensic technologist, and fo-
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rensic technologist, excluding all managerial, confidential, and ca-
sual employees and all other employees of the City of Boston

The votes on question no. 2 will be counted to determine whether
the eligible voters in the voting group desire to be represented for
the purpose of collective bargaining in the above-described unit by
the Service Employees International Union, Local 888, or by the
Boston Police Detectives Benevolent Society, or by no employee
organization.

To ensure that all eligible voters shall have the opportunity to be
informed of the issues and the statutory right to vote, all parties to
this election shall have access to a list of voters and their addresses
which may be used to communicate with them,

Accordingly, IT IS HEREBY FURTHER DIRECTED that an
election eligibility list containing the names and addresses of all
eligible voters must be filed by the City of Boston with the Execu-
tive Secretary of the Division, Charles F. Hurley Building, 19
Staniford Street, 1% Floor, Boston, MA. 02114 not later than four-
teen days from the date of this decision.

The Executive Secretary shall make the list available to all parties
to the election. Failure to submit the list in a timely manner may re-
sult in substantial prejudice to the rights of the employees and the
parties; therefore, no extension of time for filing the list will be
granted except under extragrdinary circumstances. Failure to
comply with this direction may be grounds for setting aside the
election, should proper and timely objections be filed.

SO ORDERED.
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DECISION'

infroduction

newly-created position of Administrative Secretary to the

Director of Career and Technical Education {Administra-
tive Secretary) should be acereted to the secretaries/clerks bar-
gaining unit {Unit D) represented by the Chicopee Education As-
sociation (Petitioner or Union) in the Chicopee public schools.

This CAS petition presents the issue of whether the

The Petitioner argues that the Administrative Secretary should be
accreted to the Secretaries/Clerks unit because: 1) the incumbent
in the position shares a community of interest with other positions
in Unit D in terms of hours of work and duties; 2) the incumbent in
the new position was formerly a Unit D member who worked for
the Director for five years and her duties did not significantly
change when she was appointed to the new position; and 3) the
new position is not confidential, managerial or supervisory.

The School Committee contends that it appropriately placed the
Administrative Secretary outside of the bargaining unit because
the incumbent handles confidential labor relations matters and su-
pervises employees in Unit D. The School Cornmittee provided an
affidavit from the Director of Career and Technical Education in
support of these assertions. We dismiss the petition as the evidence
presented by the School Committee, which the Union failed to re-
but, demonstrates that this position is confidential within the
meaning of Section 1 of the Law.

1. Pursuant to 456 CMR 13.02(1) of the former Labor Relations Comumission’s
regulations, this case was designated as onc in which the former Labor Relations
Commission would issuc a decision in the first instancc. Pursuant to Chapter 145 of
the Acts of 2007, the Division of Labor Relations {Division) “shall have all of the

legal powers, authoritics, responsibilities, duties, rights, and obligations previously
conferred on the labor relations commission.”
1
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