1. Pursuant to Chapter 145 of the Acts 0f 2007, the Division of Labor Relations (Di-
vision) “shall have all of the lcgal powers, authorities, responsibilitics, dutics,
rights, and obligations prcviously conferred on the fabor relations commission.™
References in this decision to the Commonwecalth Employment Relations Board
(Board) include the former Labor Relations Commission (Commission). Pursuant
to Section 13.02(1) of the Commission’s Rulcs in effcct prior to November 15,
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Statement of the Case

County and Municipal Employees, Council 93, AFL-CIO

(Union) filed a petition with the Commission in Case No.
MCR-07-5276 seeking to represent a bargaining unit consisting of
certain full-time and regular part-time employees of the Town of
South Hadley (Town). The Union subsequently amended its peti-
tion on or about July 26, 2007 to seek two bargaining units: a bar-
gaining unit of non-supervisory. administrative, clerical, inspec-
tional and support service employees of the Town (Unit A) and a
bargaining unit of supervisory employees of the Town (Unit B).

On March 31, 2007, the American Federation of State,

On October 5, 2007, a duly designated Commission bearing offi-
cer, Margaret M. Sullivan, Esq., (Hearing Officer) conducted a
hearing at which both parties had the opportunity to be heard, to
examine witnesses and to introduce evidence. On October 5, 2007,
before any witesses testified, the Hearing Officer allowed the
Union’s motion to sequester witnesses prior to giving testimony,
except Patricia Vinchesi (Vinchesi), the town administrator. Pur-
suant to the parties’ requests, the Hearing Officer kept the record
open in order that the parties could file additional stipulations of
fact about the positions, which they were seeking to exclude, and
they did so on February 7, 2008.% The parties filed their post-hear-
ing briefs postmarked on or about March 31, 2008.

2007, the Commission designated this casc as onc in which it would issuc a decision
in the first instancc.

2. Thosc additional stipulations of fact arc contained in cnumcrated stipulations
11-21, below.
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The Union seeks to include the position of assistant town
clerk/treasurer in Unit B, a unit of supervisory employees. The
Town opposes including the position on the grounds that the assis-
tant town clerk/treasurer is a managerial or confidential employee
within the meaning of Section | of the Law. The Union and the
Town stipulated to the appropriate unit placement of the other peti-
tioned-for positions.

Stipulations of Fact

1. The Town of South Hadley (the Town) is a public employer
within the meaning of Section 1 of the Law.

2. The Union is an employee organization within the meaning of
Section 1 of the Law.

3. The positions that are the subject of MCR-07-5276 are currently
unrepresented.

4. The job descriptions that will be entered into the record as joint
exhibits accurately reflect the duties and requirements for those
positions.

5. There are no job descriptions for the position of assistant cook,
assistant dog officer, dog officer, and library page.

6. The sole issue that is being presented to the Board in Case No.
MCR-07-5276 is whether the petitioned-for units are appropriate
bargaining units within the meaning of Section 3 of the Law. How-
ever, the parties have preserved the right to argue whether the posi-
tion of assistant town clerk/treasurer is a managerial and/or confi-
dential employee within the meaning of Section | of the Law.

7. The parties are not invoking managerial, confidential or super-
visory status for the following positions: administrative assistant
library, assistant associate assessor, assistant cook, custodian, dis-
patcher, library assistant, meals on wheels coordinator, minivan
driver, page, senior account clerk, senior clerk in all departments,
senior library technician, van driver, volunteer coordinator,
plumbing and gas inspector, wiring inspector, social service coor-
dinator, nurse, reference librarian, or the youth services librarian.

8. The parties are not invoking managerial or confidential status
under the Law for the following positions: assistant director coun-
cil on aging, assistant supervisor of wastewater treatment, assis-
tant tax collector, cataloguer/head technical services, circulation
coordinator, food service coordinator, and solid waste coordina-
tor.

9. The reference librarian, the youth/child services librarian. the
nurse, the circulation coordinator, and the cataloguer/head techni-
cal services perform professional duties pursuant to Section | of
the Law and will be entitled to a Globe ballot.

10. The parties agree that the petitioned-for positions shall be in-
cluded in the following bargaining units:

Unit A
Administrative Assistant Library
Assistant Associate Assessor

Assistant Cook
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Custodian

Dispatcher

Library Assistant

Meals on Wheels Coordinator
Minivan Driver

Page

Senior Account Clerk

Senior Clerk (All Departments)
Senior Library Technician

Van Driver

Volunteer Coordinator

Plumbing and Gas Inspector

Wiring Inspector

Social Service Coordinator

Unit B

Assistant Supervisor Wastewater Treatment Plant (WWTP)
Food Service Coordinator
Circulation Coordinator
Cataloguer/Head Technical Scrvices
Reference Librarian

Youth/Child Services Librarian
Nurse

Solid Waste Coordinator

Assistant Director Council on Aging

Assistant Tax Collector

11. The applications specialist performs work of a confidential na-
ture in that the incumbent is called upon to do cost-outs of collec-
tive bargaining proposals as an advisor to the management bar-
gaining team, and in that capacity sees proposals that are being
considered by the Town prior to their submission at the bargaining
table. The incumbent also assists the personnel officer in preparing
for disciplinary actions and researching grievance responses.

12. The assistant town accountant supervises the applications spe-
cialist in the performance of confidential duties and performs con-
fidential and managerial duties as well. The assistant town accoun-
tant is called upon to cost-out collective bargaining proposals, and
advises Town officials in the formulation of collective bargaining
positions, particularly as it concerns Town finances. The incum-
bent also has advance notice of significant employment actions,
including suspensions and terminations. and either computes or
supervises the computation of pay and benefit consequences for
personnel affected. The incumbent also assists the town adminis-
trator and personnel officer in allocating merit increases in accor-
dance with the performance evaluation system.

13. The building commissioner is a managerial employee in that
the incumbent researches and recommends new policies and



CITE AS 35 MLC 124

changes to existing policies regarding the building department.
Policies recommended may be brought to the selectboard or to
town meeting for final approval and are typically approved with-
out any changes.

14. The conservation administrator is a managerial employee in
that the incumbent drafts policies relating to the preservation of
land within the town of South Hadley. These policies are presented
to the conservation committee and to town meeting as necessary,
and are approved without significant changes.

15. The dog officer and assistant dog officer have no fixed hours
and perform most of their work off of Town premises. Their work
also combines with individually owned and operated businesses
involved in the kenneling of canines, and the performance of simi-
lar services for other municipalities. As such, these positions do
not share a community of interest with any of the employees in the
proposed units in this matter.

16. The office manager/Department of Public Works (DPW) is a
confidential employee in that the incumbent works closely with
the DPW superintendent and sees drafts of grievance responses
prior to their issuance. The incumbent also performs research and
advises the DPW Superintendent in connection with grievances.
The office manager/ DPW has access to all personnel files for
DPW employees and has advance knowledge of disciplinary ac-
tions, and requests from the DPW superintendent for proposals in
collective bargaining.

17. The secretary to the police chief is a confidential employee
working closely with the police chief. In that capacity, the incum-
bent assists the chief in formulating grievance responses and has
access to grievance responses in draft form prior to their issuance.
The incumbent is also privy to. and sees, any and all documents
produced by the police chief, even documents that are created by
the chief himself. The incumbent provides information to the po-
lice chief who sits at the bargaining table in connection with col-
lective bargaining negotiations on the cost of proposals made by
the union, as well as the cost of proposals under consideration by
the Town. The incumbent is also aware of the contents of internal
affairs investigations, and is privy to police officer medical records
in connection with injured on duty claims.

18. The director of public health is a managerial employee in that
the incumbent writes and recommends policy regarding the pro-
tection of the public health, and those policy recommendations are
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typically approved without changes by the board of health, the
selectboard or town meeting, as applicable.

19. The information technology director is a managerial and confi-
dential employee who supervises the computer systems within the
Town. The incumbent has access to every computer and every user
account within the Town, including that of the town administrator.
The incumbent also formulates policy relating to computer usage
within the Town, and that policy is approved by the selectboard
without changes.

20. The wastewater treatment plant (WWTP) compliance man-
ager and the WWTP operations manager are managerial and con-
fidential employees in that they make policy atfecting unionized
employees within the WWTP, and assist the DPW superintendent
with responses to grievances affecting WWTP employees. They
are also privy to sensitive disciplinary investigations and are aware
of disciplinary actions before they occur.

21. The veteran’s agent is employed pursuant to an arrangement
among three communities which split his salary and his time. Be-
cause of this arrangement and the impact upon his schedule, com-
pensation and working conditions, the parties agree that he does
not share a community of interest with any of the employees in the
proposed units at issue in this matter.

Findings of Fact?

The Town has of population of approximately 17,000 residents.
The Town’s legislative body is a representative town meeting
elected by five districts,’ while an elected five-member
selectboard® and an appointed town administrator provide the
Town’s administrative governance. Town Hall is open Monday
through Friday from 8:30 AM to 4:30 PM. The Town’s depart-
ments include: the ambulance department, the accounting office,
the assessors office,® the board of health,” the building inspector,
the cable studio, the collector’s office,” the conservation depart-
ment, the council on a%ing, the department of public works
(DPW),’ the golf course,'® human resources. information technol-
ogy. the planning department,'’ the police department, the public
library,'”” the recreation department, the selectboard,’ the town
clerk/treasurer," and the veterans department. Currently, the
Town has two bargaining units. The International Brotherhood of
Police Officers represents the Town’s full-time police officers, ex-
cluding the police chief and the ranking lieutenant of police. while
the Union represents non-supervisory DPW employees."

3. The Board’s jurisdiction in this matter is uncontcsted.

4. The 120 clected members scrve three vear terms, and there arc twenty-cight ex
officio mcmbers.

5. The sclectboard members mect every three weeks.

6. Anclected three-member board of assessors oversees the asscssors department.
7. An clected three-member board oversces the board of health.

8. An clected tax collcctor is in charge of the collector’s officc.

9. The DPW has the following divisions: highway. water pollution control, which
includces the wastewater and scwer divisions, parks. trees. and the landfill.

10. The golf coursc is named the Ledges Golf Club.

11. An clected five-member board administers the planning department.
12. An clected ninc-member board of trustces directs the library.

13. The town administrator’s officc is also included within this department.

14. The clected town clerk/treasurer is in charge of the town clerkitreasurer’s of-
fice.

15. The non-supcrvisory DPW cmployccs include the positions of wastewater
trcatment plant scnior aticndant, wastcwater trcatment plant atiendant, wastewater
trcatment plant laboratory technician, maintenance crafisman. motor cquipment
opcrator. hcavy motor cquipment opcrator, special heavy cquipment opcrator, and
mechanic.
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fown Clerk | Treasurer

The town clerk / treasurer has two distinct roles as town clerk and
as treasurer and those functions will be discussed separately be-
low. The town clerk/treasurer'® oversees four employees at her of-
fice in Town Hall: the assistant town clerk/treasurer, two senior
account clerks.'” and a senior clerk.”™ The position of town
clerk/treasurer is for a three-year term and the incumbent in the po-
sition Judy Barthelette (Barthelette) has performed those duties for
a period between seven and eleven years.'” The incumbent attends
meetings with the town administrator and other department
heads™ that take place on the first Thursday of each month.?' At
those meetings, the department heads discuss various topics, in-
cluding the status of contract negotiations, financial and budgetary
matters, and issues involving the personnel bylaws of the Town.

The town clerk is responsible for the preservation of the Town’s
vital records,” town meeting records. and certain federal and state
records. The town clerk issues birth certificates, marriage certifi-
cates, marriage licenses, dog licenses, hunting licenses, fishing li-
censes, and vendor licenses. The incumbent in the position is re-
sponsible for the oversight of all elections and voter registration,
including motor voter registration.” She prepares the warrant™ for
the town meeting, reads it at town meeting, and presents it to the
moderator.” During a town meeting, the town clerk is responsible
for the signing in of each elected town meeting member. She also
takes the official minutes of the town meeting,z" records all votes,
and certifies actions that are taken at Town Meeting as the official
actions of the Town. The incumbent also has to submit for ap-
proval by the Attorney General any changes that the Town Meet-
ing authorizes in the municipal bylaws.

The town administrator, the selectboard, the town accountant, and
the treasurer and their respective offices are responsible for the
Town’s fiscal affairs. The treasurer is responsible for the Town’s
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funds, which total approximately thirty-nine million dollars, and
the investing of those funds. The treasurer works closely with vari-
ous banks to maximize the Town’s returns from its accounts. The
incumbent in the position oversees all borrowing that the Town
undertakes, manages its long-term debt. and ensures that the Town
complies with all statutory requirements.

Additionally, the treasurer administers the Town’s payroll. During
the last round of successor contract negotiations for the DPW and
police bargaining units, the Town and the unions agreed that the
Town would convert to a bi-weekly payroll. and the treasurer is
now managing that conversion.”” During the negotiations over that
issue, the treasurer met with representatives from both unions to
answer their questions about the conversion. The treasurer also
provided information to the town administrator when questions
aroseﬁgbout the conversion during successor contract negotia-
tions.”

Finally. the treasurer also administers the benefit plans that the
Town offers its employees, including health insurance.”” When
the town administrator compiles her projections for the Town’s
revenue sources and budgetary expenditures for the next fiscal
year, the treasurer provides almost half of the information about
the potential expenditures for benefits, which includes the costs of
Medicare, FICA, pensions and health insurance. The treasurer also
manages the Town’s funds for worker’s compensation benefits
and injured on duty leave benefits, funds which total approxi-
mately two million dollars.” The treasurer participates on the In-
surance Advisory Committee (IAC)*' on behalf of the Town.

Assistant Town Clerk/Treasurers?

Under the general supervision of the town clerk/treasurer, the as-
sistant town clerk/treasurer performs skilled clerical, bookkeep-
ing, and record keeping in the maintenance and processing of fi-

16. Theonly qualifications for the town clerk/treasurer position arc that the incum-
bent must be a registered voter of the Town and cligible to be bonded.

17. The two scnior account clerks perform payroll and benefits functions.
18. The scnior clerk is also sometimes referred 1o as the town clerk’s clerk.

19. The town clerk/treasurcr has a salary of approximately $51,0600. As an clected
official, the town clerk/treasurer has autonomy over her usc of sick and vacation
Icave.

20. The meetings arc attended by departiment heads or those employces who by
their job descriptions can act in the absences of department heads.

2). There arc approximatcly ten mectings per ycar. because mectings take place
cvery other month in the summer.

22. Vital records include birth certificates. marriage certificates. and death centifi-
cates.

23. Molor voter registration refers to the requirements of the National Voter Regis-
tration Act of 1993.

24. The warrant has a sct number of articles.

25. The Town docs not schedule a fixed number of town mectings cach year. In
2006, the Town held six town mectings. while, as of the date of the hearing. the
Town had held three or four town meetings in 2007. The sclectboard in consultation
with the town clerk and the modcrator decides when to call a town meeting.

26. The town clerk’s minutcs are public records.

27. Employees of the Town’s School Department. whosc payroll the treasurer also
manages. already arc on a biweckly payroll system.

28. The treasurcr is not a member of the Town's bargaining tcams for successor
contract negotiations with its cmployce bargaining representatives. However. the
town administrator indicated that she cnvisions the treasurer playing a larger role in
future successor contract negotiations,

29. The treasurcr recently informed the selectboard and the town administrator that
the Town necded to adopt Icgislation to effectively implement Chapter 56 of the
Acts of 2006, as amended by Chapters 324 and 450 of the Acts 0f 2006 (Hcalth Care
Reform Law) requiring nearly every resident of the state to obtain health insurance
coverage.

30. The treasurcr does not approve or deny an employcec's claim for worker’s com-
pensation benefits or injured on duty Icave. Instead. the town administrator in con-
sultation with the human resources officer decides to approve or deny an cm-
ployec’s claim.

31. The IAC is constituted under the provisions of MGL ¢.32B. §3. The IAC in-
cludes representatives of the groups of employccs affected by the purchasc of insur-
ance and makes recommendations to the appropriate public authority.

32, Becausc the current assistant town clerk/treasurer Diana Monahan-Brown
(Monahan-Brown) had taken over the position approximatcly seven months prior
10 the hearing. was still in her probationary period. and admittedly still was lcaming
the position. much of the information about the position comes from the testimony
of the former assistant town clerk/treasurer Katherine Ingram (Ingram), who held
the position for four and onc-half ycars, and from thc job description. The town ad-
ministrator also testificd about certain functions of the position.
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nancial billing™ and maintenance of records requiring a great deal
of attention to details and sequencing of actions in processing
work consistent with policies and procedures. The assistant town
clerk/treasurer processes weekly transfers of funds™ to cover pay-
roll expenditures® and accounts payable.*® The incumbent in the
position prepares and processes purchases orders and maintains
the filing system for official records and correspondence. The in-
cumbent in the position balances all town accounts on a monthly or
quarterly basis.”’” The assistant town clerk/treasurer maintains de-
tailed and accurate records pertaining to the treasurer’s depart-
ment. which includes making postings™ to various accounts ac-
cording to standard office procedures and performing basic
arithmetic computations to maintain records of fees collected. The
assistant clerk/treasurer assists in the preparation of official docu-
ments such as the municipal budget, activity reports for the trea-
surer’s office, and state agency reports to ensure accuracy and
compliance with local and state laws and policies.

Additionally, the assistant town clerk/treasurer maintains vital re-
cords,” municipal deeds, state and federal liens, and releases on
liens in a detailed and accurate manner. The incumbent in the posi-
tion prepares required information for Town Meetings, including
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aiding the town clerk in the preparation of the warrants,” and as-
sists in recording Town Meeting minutes, elections, and census in-
cluding voter lists.*’ The incumbent issues licenses, including
marriage. hunting, fishing, dog, and vendor licenses, permits, and
balances the resulting daily cash receipts.” The assistant town
clerk/treasurer answers and screens in-coming telephone calls and
visitors, which includes attending the counter and answering rou-
tine inquiries and complaints. The incumbent routes requests to
the appropriate staff, and explains procedures, regulations and/or
policies based on her knowledge of office functions and services.

Also, the incumbent in the position provides work leader supervi-
sion to other employees in the town clerk/treasurer’s office and as-
sists them in the completion of assigned duties and responsibili-
ties.” The assistant town clerk/treasurer would be responsible for
training the senior clerk, if a new hire took over that position. Also,
Ingram previously has recommended discipline in the form of a
written warning for the senior clerk, and the town clerk/treasurer
subsequently adopted that recommendation. Also, Ingram recom-
mended to Barthelette that the senior clerk no longer accept depos-
its from other departments of fees for licenses, permits, etc.* In-

33. While processing bills. the assistant town clerk/treasurer views third party bills
submitted on behalf of employeces receiving worker's compensation benefits from
the Town. Those bills include medical bills and legal bills. Ingram also saw ccrtain
settlement agreements between the Town and injured employeces and processed in-
voices for thosc scttlement agreements. Ingram would submit the bills and invoices
to the Town's accountant’s office. which would prepare warrants to pay the bills
and invoices and issuc checks. She then compared the amount of the checks with
the amount of the bills and invoices in order to verify their accuracy before she
mailed out the checks.

34. Ingram suggcsted to Barthclctte that the Town convert to on-line banking, cs-
pecially to transfer funds between municipal accounts. Barthelette subscquently
agrecd after she and Ingram met with representatives from scveral banks about their
on-linc banking programs. Certain less active municipal accounts arc not yct
on-linc, and the assistant town clerk/treasurer signs checks for those accounts to
move funds into other municipal accounts.

35. The Town offers its ecmployces the option of having their paychecks directly
deposited to their bank accounts and the funds arc available to employces on Thurs-
days. On onc instance, an crror occurred in the processing of the dircct deposit and
the funds werc not available on the usual day. Aficr some cmployees notified
Ingram that the funds had not been placed in their bank accounts. Ingram made scv-
cral telephonc calls to investigate what had happened and ascertained that it was a
processing crror. Because several employces had automatic withdrawals from their
bank accounts, they became overdrawn when their paychecks were not deposited.
The town clerk/treasurer’s office offcred to contact the employces” banks. to in-
form those banks that the overdrafis resulted from an crror. and to ask the banks to
waive any overdraft charges. Employccs subscquently nceded to submit their bank
account numbecrs, the names of their banks and their social sccurity numbers to
Ingram in order that she could contact the banks.

36. The town accountant’s office disperses checks for vendors. and the town
clerk/treasurcr or the assistant town clerk/treasurer puts these checks through the
check signing machine. The senior account clerks in the town clerk/treasurer’s of-
ficc process the payroll checks and also place those checks through the check sign-
ing machinc. However, only the town accountant’s office distributes replacement
checks, both payroll checks and vendor cheeks. and cither the town clerk/treasurer
or the assistant town clerk/treasurer must sign those replacement checks.

37. Becausc Ingram brought most of the deposits to the banks where the Town had
accounts, she became very familiar with the scrvices that thosc banks offered. in-
cluding their interest rates and their staff. On six or scven occasions. Ingram recom-
mended to Barthelette that the Town transfer its funds to another bank, and
Barthclcttc agreed with thosc recommendations. Ingram described her role as excer-
cising a lot of influcnce in making suggestions about better ways of doing things,
but. ultimatcly. it was not her responsibility as an assistant to say that this was the

way it would be done. There arc also certain statutory guidclines that apply to the
Town’s sclection of a bank.

38. Ingram had full access to the Town's bank accounts, which included having her
own computer passwords to acccss thosc accounts,

39. Previously, cmployces in the town clerk/treasurer’s office typed cach licensc or
certificate by hand. Ingram worked with Barthelette to cstablish an Access data-
basc, which was uscd first for dog licenscs. Thereafter, Ingram and Barthelette took
additional classcs about databases and establishced databascs for the Town’s vital
rccords and busincss centificates, which allowed employecs to more casily retricve
and sort information and to create lists. Because most of the forms that employces
previously had complcted manually could be completed on the computer, the Town
no longer nceded to purchasc blank forms for certificates and licenses.

40. Ingram developed a databasc containing the names. addresscs, and other perti-
nent information about the clected town mecting members, which allowed the
Town to print mailing labels and more casily send them information. Ingram was
responsible for maintaining the databasc. which included noting when an incum-
bent resigned and marking that town mecting member’s position as vacant to cn-
sure that the position was placed on the ballot in the next clection.

41. Ingram’s clection dutics included: 1) contacting the DPW in order to have its
cmployees transport the voting machincs to the various polling sites; 2) amranging
the voting machincs at the polling places; 3) testing the voting machincs. 4) placing
names in the voter registration system; and 5) compiling the votcr lists for clection
day.

42. Previously. the town clerkitreasurer’s office recorded monics that were re-
ccived for licenscs, copics of vital records, ctc. manually in a book. which oftcn re-
sulted in discrepancics in the cash totals at the end of a day. if an employce forgot to
record a payment. Ingram suggested the use of a spreadsheet to record the informa-
tion, and Barthclctic agreed.

43. Ingram previously has rccommended discipling in the form of a written wamn-
ing for the scnior clerk. and the town clerk/treasurcr subsequently adopted that rec-
ommendation.

44. Becausc it is the treasurer s responsibility to handle the Town’s funds, other de-
partments would tum over monics that they had collected to the town clerk/trea-
surcr’s office along with turnover shects indicating the accounts to which the trea-
surcr should dcposit funds. When an employce in the town clerk/treasurer’s office
receives a deposit. the employce counts the funds to verify that the amount listed on
the tumover shect is correct. Departments vary as to whether they make daily.
wecekly or monthly deposits. A few departments. which collect monics on weck-
cnds, make bank night deposits.
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stead, Barthelette agreed that she, Ingram, or, in their absences, the
senior account clerks would handle those deposits.**

Finally, the assistant town clerk/treasurer serves as the department
head in the absence of the town clerk/treasurer. Ingram previously
filled in as town clerk/treasurer for three extended periods of time,
including two four-week periods and one six-week period, while
Barthelette was on sick leave, and for other shorter periods of time
when Barthelette was at conferences or on vacation.” When
Ingram acted as the town clerk/treasurer. she received additional
compensation and was permitted to use the town clerk’s seal and
stamp. Ingram attended approximately a dozen department head
meetings,"’ received correspondence from the town administrator
that was addressed to her as the town clerk/treasurer, and re-
sponded to such correspondence in her substitute role.™ While fill-
ing in for Barthelette, Ingram had to investigate why a municipal
bank account was overdrawn and ultimately learned that the bank
had mistakenly transferred two million dollars from the account
rather than twenty thousand dollars. Ingram needed to contact var-
ious bank representatives in order to resolve the matter. On an-
other occasion, Ingram took over the town clerk’s functions at
Town Meeting. Additionally, Ingram, as the acting town
clerk/treasurer, dealt with the Town’s attorney when the Town ini-
tiated foreclosures of tax titles on two properties and an eviction
proceeding for one of the properties.*®

The qualifications for the assistant town clerk/treasurer position
include a high school diploma or equivalent and three to five years
of experience in business or financial management or a related
field. The incumbent in the position must be eligible to be bonded
and must have a working knowledge of municipal accounting and
bookkeeping principles, of applicable office and financial soft-
ware programs,” and of Town government. The incumbent needs
to have a thorough knowledge of office billing practices and pro-
cedures, of office terminology, procedures, and equipment, and of
business arithmetic. The starting salary for the position is $11.30
per hour for a thirty-five hour week.

Building Commissioner

Under the general direction of the board of selectmen. the building
commissioner administers the enforcement of the Town's land use
and building-related permitting functions in accordance with the
Town by-laws, the Town charter, and the state building code. The
building commissioner reviews and issues zoning and building
permits, issues certificates of inspection. and conducts a thorough
review of all related files, including planning board notices of ac-
tion. The incumbent in the position conducts plan reviews with ar-
chitects and makes changes or corrections as necessary. The in-
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cumbent resolves, through the exercise of judgment, most issues
involving land use, and the issuance of permits, bringing impor-
tant issues to the town administrator for discussion and resolution.
The incumbent inspects projects during construction and main-
tains related detailed and accurate inspection files. The building
commissioner performs safety inspections of places of public as-
sembly.

As the Town’s zoning enforcement officer. the building commis-
sioner meets with the Town’s planning and zoning boards and an-
swers questions from the public and staff concerning state and lo-
cal land use law ordinances, and provides verbal and written
interpretations and administrative decisions to appropriate town
boards/committees concerning new developments. The incum-
bent works with town staff, local officials, and attorneys represent-
ing the Town regarding the review, adoption and enforcement of
current or new zoning regulations and ordinances. The incumbent
performs special assignments for the town administrator, provides
written comments for the selectboard’s agenda items. and attends
selectboard, zoning board and planning board meetings as re-
quired. The building commissioner prepares court documents rel-
ative to the issuance of violations and the compiling of the certified
record of the zoning board relative to lawsuits filed against the
zoning board in superior court, which includes assisting the
Town’s attorney, responding to depositions, and testifying in
court.

The building commissioner supervises the staff of the inspections
department, which includes conducting a daily review of the in-
spection schedule, providing special instructions pertaining to
construction projects, and assisting the staff with public relations.
The incumbent recommends discipline of employees and evalu-
ates personnel performance on an ongoing and annual basis. Addi-
tionally, the incumbent in the position prepares and administers
the operating budget of the inspections department.

The qualifications for the position include a college degree in engi-
neering, or in a field related to land use and/or construction; five to
seven years prior experience in municipal land use and construc-
tion regulatory functions is required. including at least two years in
a supervisory capacity, or any equivalent combination of educa-
tion and/or experience. The incumbent in the position must have a
valid motor vehicle operator’s license and state certification as a
building commissioner.

Conservation Administrator
Under the administrative direction of the conservation commis-

sion and in accordance with municipal policies and objectives. the
conservation administrator assists in the administration and provi-

45. Ingram madc the rccommendation, becausc the senior clerk was not bonded.

46. Barthcelette has not been absent from work for an extended period of time dur-
ing the scven months that Monahan-Brown has worked as the assistant town
clerk/treasurer.

47. Ingram heard information at thosc departinent head mectings. which she de-
scribed as information that was not made availablc to all cmployces. including in-
formation about the Town's wage classification scalc.

48. Monahan-Brown also has attcnded onc department head mecting on behalf of
the town clerk/treasurer who was on vacation. The record docs not show that
Monahan-Brown othenwise has filled in for the town clerk/treasurer.

49. Barthclctic had rcturned to active duty when the actual foreclosure auctions
took placc. and shc acted as the tax title custodian at those auctions.

50. When the Town hired Ingram as assistant town clerk/treasurer, it was sccking a
candidatc who was familiar with Access and Excel as well other automated func-
tions.
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sion of the Town’s conservation programs. The conservation com-
missioner advises the conservation commission in the formulation
and implementation of departmental policy and practices in accor-
dance with existing state and federal laws, rules, regulations and
standards. The incumbent assists the conservation commission in
land acquisition and protection in cooperation with other munici-
pal departments, local land trusts, town counsel and state agencies.
The incumbent attends meetings of the conservation commission
and maintains the meeting calendar. The conservation administra-
tor also attends various meetings related to environmental issues
on behalf of the conservation commission.

The conservation administrator is responsible for the development
and implementation of municipal sponsored conservation pro-
grams and the administration of the Wetlands Protection Act. The
incumbent in the position maintains the conservation depart-
ment’s records. including financial records and the database, and
prepares status reports as required. The incumbent conducts site
inspections and reviews and drafts required documents and re-
ports. The conservation commissioner prepares grant applications
and administers grants from local, state, and federal agencies. The
incumbent in the position oversees and assigns the work of a
part-time clerk.

The qualifications for the position include an associate’s degree in
biology, environmental science or related field, one to three years
experience in conservation and wetland regulations, or any combi-
nation of education and/or experience. The incumbent in the posi-
tion is required to have a valid motor vehicle driver’s license.

Information Technology Director

As systems administrator, the information technology director,
under the administrative supervision of the town administrator,
manages the data processing and information systems for the
Town, including the coordination of the Town’s system hardware
and software in conjunction with all municipal departments. The
information technology director maintains the operations of all
system applications, which includes performing daily systems
back up and hot and cold starts, running diagnostic tests, trouble-
shooting problems, and installing upgrades. The information tech-
nology director prepares and maintains equipment, cleans printers
and PCs. and replaces parts as required. The incumbent in the posi-
tion assures that all daily, weekly and other production schedules
are met in a imely and accurate manner. The incumbent coordi-
nates the installation of computer systems and peripherals, and
works with vendors to ensure timely installation. The information
technology director implements and maintains the software secu-
rity system to ensure optimum control and security of information.
The incumbent develops and maintains the Town’s disaster recov-

ery program.

The information technology director consults with department
heads to determine departmental data processing needs, deter-
mines boundaries and priorities of new projects, discusses and re-
searches system capacity needs and equipment acquisitions, eval-
uvates and determines appropriate methods to address needs, and
coordinates the chosen approach to meet operational require-
ments. The information technology director develops, prepares,
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and implements the Town’s Information Technology Master Plan
governing the use of all system applications. The incumbent deter-
mines and prepares recommendations for new or additional hard-
ware and software needs and evaluates the need for information
technology on an ongoing basis. The incumbent coordinates train-
ing sessions for Town employees on proper use of software appli-
cations, programs, and hardware to improve the operational effi-
ciency and effectiveness of the Town's computer system and
provide staff support as required. The information technology di-
rector uses the Town main frame and PC computer system to pro-
duce reports and other documents.

The information technology director prepares and administers the
information technology department’s operating and capital bud-
get. The incumbent in the position exercises supervision of the in-
formation technology department, including contractors provid-
ing support services to the Town. The incumbent maintains
knowledge about current computer developments and keeps
abreast of new technologies. The qualifications for the position in-
clude a bachelor’s degree in computer science, business adminis-
tration, or related field. five to seven years of experience in com-
puter systems or data processing management, preferably in a
municipal setting. or an equivalent combination of education and
experience.

WWIP Compliance Manager

The WWTP compliance manager maintains compliance with the
WWTP’s National Pollution Discharge Elimination System
(NPDES) permit, which includes adhering to federal and state re-
porting requirements. overseeing the operation of the laboratory,
combined sewer overflow (CSO) compliance, the inflow and infil-
tration (I/1) program, and industrial and commercial discharges.
The WWTP compliance manager works under the general direc-
tion of the DPW superintendent. The DPW superintendent re-
views major decisions that the WWTP compliance manager
makes and refers questionable cases for action. The WWTP com-
pliance manager also is responsible for storm water management
and compliance with the federal/state issued general permit for the
WWTP, which is located in the City of Chicopee, in accordance
with its storm water permit. The incumbent conducts quarterly
monitoring of the Town of Granby’s wastewater discharge to the
WWTP in accordance with the Intermunicipal Agreement. The in-
cumbent has access to lawsuits for violators of the industrial pre-
treatment and storm water regulations and to the sewer use regula-
tions, which includes proprietary information.

Industial pre-tteatment

The WWTP compliance manager coordinates and implements the
Town’s federally mandated industrial pretreatment program,
which includes maintaining familiarity with the Town’s sewer use
rules and regulations and federal pretreatment regulations and re-
lated information. The WWTP compliance manager prepares re-
ports related to the pretreatment program to state and federal au-
thorities, updates federally approved local limits, the industrial
pretreatment program and the enforcement response plan as
needed, and prepares or revises local regulations as necessary. The
incumbent cooperates with state and federal authorities during
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program inspections and audits and provides information and as-
sistance during investigations.

The WWTP compliance manager reviews permit applications and
issues industrial water discharge permits, which includes estab-
lishing industrial discharge limitations, monitoring requirements,
and reporting requirements for all industrial users, and incorpo-
rates categorical standards when applicable. The incumbent issues
permits and conducts scheduled and unscheduled monitoring of
industrial users via sampling and periodic inspections. The incum-
bent also oversees compliance and enforcement for indus-
trial/commercial  establishments regulated under a local
Wastewater General permit, for all establishments regulated under
alocal Small Commercial Discharge Authorization fora commer-
cial category, and for any locations requiring temporary discharge
permits for miscellaneous short-term discharges. The WWTP
compliance manager reviews all required compliance reporting by
industrial users and determines compliance status. The incumbent
addresses noncompliance in accordance with the federally ap-
proved Enforcement Response Plan (ERP). The incumbent coor-
dinates and implements corrective action procedures for recurring
and ongoing noncompliance in accordance with the ERP and de-
velops and oversees industrial compliance schedules as necessary.
The incumbent calculates sewer billing for commercial and indus-
trial establishments annually.

Treatment plant

The WWTP compliance manager oversees laboratory operations,
which includes ensuring that procedures are prepared, maintained,
and observed in compliance with permitting authorities and order-
ing supplies as needed. The incumbent coordinates specialized
testing as required by the WWTP’s NPDES permit, including tox-
icity, sludge, and influent/effluent testing, and coordinates routine
monitoring of parameters that the in-house laboratory does not
perform. The incumbent coordinates and implements Discharge
Monitoring Report Quality Assurance Studies as required by the
state and the Environmental Protection Agency for laboratory cer-
tification for both the in-house laboratory and all outside labs that
the Town utilizes. The WWTP compliance manager investigates
any occurrences of WWTP inhibition and pass-through and main-
tains detailed records of the occurrence, investigation, and any in-
volvement with state and federal agencies. The WWTP compli-
ance manager prepares numerous state and federal compliance
reports for the WWTP on a monthly, semi-annual and annual ba-
sis, which includes maintaining necessary and appropriate records
as required by departmental and town policies and procedures and
state and federal regulations. The incumbent represents the Water
Pollution Control Division of the DPW at required meetings as
necessary.

The WWTP compliance manager works closely with the WWTP
operations manager on compliance issues at the WWTP and with
DPW personnel on sewer issues related to commercial and indus-
trial wastewater discharges. The incumbent coordinates timely
submittal of the NPDES permit applications in conjunction with
the WWTP operations manager and the DPW superintendent, and
each prepares applicable portions of the applications. The incum-
bent assists with the preparation of the annual operating budget
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and the capital plan, which includes aiding the DPW superinten-
dent in the budget process and attending meetings as necessary.
The incumbent processes invoices and prepares warrants for plant
expenditures, monitors the status of the operational budget, and
maintains all associated paperwork. The incumbent purchases fa-
cility supplies, materials and services, and prepares specifications
and department requirements.

Storm water

The WWTP compliance officer is responsible for overall compli-
ance with a jointly issued state/federal General Storm Water per-
mit. The WWTP compliance officer works on addressing CSO
compliance issues and interacts with federal and state agencies on
CSO management, including the preparation and submission of
the annual I/I report for the nine required Minimum Control Mea-
sures (MCMs) to federal and state agencies. The incumbent devel-
ops, implements, and enforces a Storm Water Management Pro-
gram to reduce the discharge of pollutants and to protect water
quality that incorporates six required MCMs, including comply-
ing with the minimum requirements for each measure, determin-
ing the best management practices (BMPs) for each measure, and
identifying timelines and milestones for implementation. The six
required MCMs and the WWTP compliance manager’s duties for
each of those MCMs include: 1) public education and
outreach—implement a public education program to distribute ed-
ucational material to the community; 2) public involvement and
participation—provide opportunities for the public to participate
in implementation and review of the Storm Water Management
Program; 3) illicit discharge detection and elimination—develop,
implement and enforce a program to detect and eliminate illicit
discharges; 4) construction site storm water runoff control— de-
velop, implement, and enforce a program to reduce pollutants in
storm water runoff from construction activities that disturb one
acre or more or less than one acre if part of a larger common plan;
5) post construction storm water management—develop, imple-
ment, and enforce a program to address storm water runoff from
new development and redevelopment projects that disturb greater
than one acre and discharge into the municipal system; and 6) pol-
lution prevention/good housekeeping for municipal operations—
develop and implement a program with a goal of preventing and/or
reducing pollutant runoft from municipal operations. The WWTP
compliance manager implements the BMPs and/or coordinates
implementation with other departments and maintains appropriate
documentation.

The WWTP compliance manager annually evaluates the Storm
Water Management Program with the conditions of the General
Storm Water permit and in meeting defined measurable goals for
each MCM and BMP. which includes examining the appropriate-
ness of the selected BMPs and modifying the Storm Water Man-
agement Program, if necessary. The incumbent prepares reports
related to the Storm Water Program to state and federal authorities.
and prepares and submits applications for General Storm Water
permits in a timely manner. The incumbent oversees storm water
management and compliance with a Multi-Sector Storm Water
permit for industrial activity for the WWTP. The incumbent coop-
erates with state and federal authorities during program inspec-
tions and audits. The WWTP compliance officer may represent
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the Town on the Connecticut River Storm Water Committee, or-
ganized through the Pioneer Valley Planning Commission.

The WWTP compliance manager has direct supervision of the lab-
oratory technician and shares supervision of another employee.
The incumbent assigns work tasks and evaluates performance.
The incumbent maintains employee files, including tracking time
and benefits, is responsible for escalated disciplinary actions for
employees of the Water Pollution Control Division, and may par-
ticipate with the DPW superintendent in the selection process for
new employees.

The qualifications for the position include an associate’s degree in
environmental science or a related science and two years of experi-
ence in waste water operations including field and lab work. The
incumbent in the position must hold a state grade Il industrial
wastewater license and valid Class D driver’s license.

WWIP Operations Manager

Working under the general direction of the DPW superintendent,
the WWTP operations manager oversees the WWTP to ensure
that its performance and that the quality of the wastewater meet
federal and state regulations. The incumbent directs plant opera-
tions and maintenance functions in accordance with regulatory re-
quirements. The WWTP operations manager ensures compliance
with state and federal regulations and requirements pertaining to
discharge quality, sewage sludge management, and WWTP oper-
ations, which includes interacting with state and federal agencies
forannual inspections and operating requirements. The incumbent
in the position completes daily process control calculations that
are needed to determine daily operating parameters for effective
wastewater treatment and enters data in the Op10 database. In the
event of a treatment plant upset or bypass, the WWTP operations
manager responds appropriately to protect the WWTP and the re-
ceiving water. The incumbent oversees and coordinates the sludge
dewatering process and makes adjustments as necessary to maxi-
mize cake solids and minimize chemical usage.

The WWTP operations manager plans and prioritizes long-range
work programs and capital projects for the WWTP. The incum-
bent assists with the development of the WWTP’s annual operat-
ing budget. The incumbent assists with the preparation of the
NPDES application by completing applicable sections. The
WWTP operations manager prepares and updates operating,
safety, and other procedures as necessary for the treatment plant
and pump stations, which includes acting as a safety representa-
tive, writing and enforcing standard operating and safety proce-
dures, and providing appropriate and timely training to employ-
ees. The incumbent meets and interacts with members of the
public, contractors. engineers, attorneys, the media and others as
needed.

The WWTP operations manager oversees the maintenance activi-
ties of the treatment plant and four pumping stations and insures
that paper and computer maintenance files are up to date. The in-
cumbent purchases facility supplies, chemicals, materials and ser-
vices as necessary and prepares specifications and requirements.
The incumbent may be required to perform the duties of a plant op-
erator or a laborer as needed.
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The WWTP operations manager supervises up to five full-time
employees and seasonal help. The incumbent evaluates personnel
performance on an ongoing and annual basis and recommends hir-
ing, firing, and discipline to the DPW Superintendent.

The qualifications for the position include a bachelor’s degree in
environmental science, civil or chemical engineering or public
health, three to five years experience at a wastewater treatment fa-
cility with at least one year in a supervisory capacity; or an equiva-
lent combination of education and/or experience. The WWTP op-
erations manager is required to hold a grade VI wastewater
treatment operator’s certification and a class B commercial
driver’s license. The holding of a grade 1V collection system cer-
tification is also preferred.

Opinion

When certain issues raised by a representation petition are re-
solved by the parties’ stipulations, the Board will adopt the stipula-
tions if those stipulations do not conflict with the Law or estab-
lished Board policy. Town of Hopedale, 20 MLC 1059, 1067
(1993), citing Board of Trustees, State Colleges, 4 MLC 1427,
1428 (1977).

Here, at the outset of the proceeding, the parties stipulated that the
two bargaining units that are described below constitute appropri-
ate bargaining units within the meaning of the Law. Unit A in-
cludes the positions of administrative assistant library, assistant
associate assessor, assistant cook, custodian, dispatcher, library
assistant, meals on wheels coordinator, minivan driver, page, se-
nior account clerk, senior clerk (all departments), senior library
technician, van driver, volunteer coordinator, plumbing and gas
inspector, wiring inspector, and social service coordinator. Unit B
includes the positions of assistant supervisor wastewater treatment
plant, food service coordinator, circulation coordinator, cata-
loguer/head technical services, reference librarian, youth/child
services librarian, nurse, solid waste coordinator, assistant director
council on aging, and assistant tax collector. The parties also stipu-
lated that the reference librarian, the youth/child services librarian,
the nurse, the circulation coordinator, and the cataloguer/head
technical services are professional employees within the meaning
of Section 1 of the Law. Additionally, the parties stipulated that the
following employees are managerial and/or confidential employ-
ees within the meaning of Section | of the Law: a) the applications
specialist is a confidential employee; b) the assistant town accoun-
tant is a confidential employee; c) the building commissioner is a
managerial employee; d) the conservation administrator is a man-
agerial employee; e) the office manager/DPW is a confidential
employee; f) the secretary to the police chief is a confidential em-
ployee; g) the director of public health is a managerial employee;
h) the information technology director is a managerial or confi-
dential employee; i) the WWTP operations manager is a manage-
rial or confidential employee; and j) the WW TP compliance man-
ager is a managerial or confidential employee. Finally, the parties
stipulated that the dog officer and assistant dog officer do not share
a community of interest with employees in either proposed bar-
gaining unit A or B and that the veteran’s agent is an employee of
multiple and/or joint employers. including the Town, and thus, is
not appropriately included in either Unit A or B.
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Because the parties’ stipulations as to the proposed composition of
Unit A or Unit B do not appear to be in conflict with the Law or es-
tablished Board precedent or policy, we adopt those stipulations
with limited exceptions. Upon review of the parties’ stipulated
facts and the job descriptions that the parties submitted as joint ex-
hibits, we decline to adopt certain of the parties” stipulations ex-
cluding particular positions from either Unit A or B for reasons
that we will discuss later in this decision. Specifically. we decline
to adopt the parties’ stipulations concerning the building commis-
sioner, the conservation administrator, the information technology
director, the WWTP operations manager, the WWTP compliance
manager, the dog officer, and the assistant dog officer. Accord-
ingly, we turn to our analysis of the specific job tittles at issue.

Assistant Town Clerk/Treasurer

We turn first to examine whether the assistant town clerk/treasurer
should be excluded from Unit B, because the incumbent in the po-
sition is either a managerial or a confidential employee within the
meaning of Section 1 of the Law.

Section 1 of the Law contains the following three-part test to deter-
mine whether an employee is a “‘managerial” employee:

Employees shall be designated as managerial employees only if they
(a) participate 1o a substantial degree in formulating or determining
policy, or (b) assist to a substantial degree in the preparation for or
the conduct of collective bargaining on behalf of a public employer,
or (c) have a substantial responsibility involving the exercise of in-
dependent judgment of an appellate responsibility not initially in ef-
fect in the administration of a collective bargaining agreement or in
personnel administration.

An employee must be excluded from an appropriate bargaining
unit under Section 3 of the Law if the person’s actual duties and re-

sponsibilities satisfy any of the three statutory criteria. Town of

Manchester-by-the Sea, 24 MLC 76, 81 (1998).

Unlike supervisory personnel who “transmit policy directives to
lower staff and, within certain areas of discretion, implement the
policies,” managerial employees “make the [policy] decisions and
determine the objectives.” Wellesley School Committee, 1 MLC
1299, 1400 (1975). aff"d sub nom., School Commiittee of Wellesley
v. Labor Relations Comimission, 376 Mass. 112 (1978). The policy
decision must be of major importance to the mission and objec-
tives of the public employer. Wellesley School Committee, 1 MLC
at 1403. Neither limited participation in the decision-making pro-
cess, nor attending and participating in policy-making decisions.
is sufficient to consider an employee managerial, if the em-
ployee’s input is merely informational or advisory in nature. Town
of Medway. 22 MLC 1261, 1268 (1995); Town of Wellfleet, 11
MLC 1238. 1241 (1984); Wellesley School Committee, | MLC at
1403. To participate to a substantial degree in formulating policy
includes not only the authority to select and to implement a policy
alternative but also regularly participating in the policy deci-
sion-making process. Town of Plainville, 18 MLC 1001, 1009
(1991), citing Town of Agawam, 13 MLC 1364, 1368 (1986).

To be considered a managerial employee under the second part of
the statutory definition, a person must participate to a substantial
degree in preparing for or conducting collective bargaining. Iden-
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tifying problem areas to be discussed during bargaining or merely
consulting about bargaining proposals is insufficient to satisfy this
second criterion. Rather, the employee must either participate in
actual negotiations or be otherwise involved directly in the collec-
tive bargaining process by preparing bargaining proposals. deter-
mining bargaining objectives or strategy, or have a voice in the
terms of settlement. Town of Manchester-bv-the-Sea, 24 MLC at
81; City of Boston, 19 MLC at 1050, 1063 (1992); Wellesley
School Comunittee, 1 MLC at 1407.

Construing the third statutory test of a managerial employee, the
Board previously has determined that the words “independent
judgment” require that an employee exercise discretion without
consultation or approval. Town of Manchester-by-the-Sea, 24
MLC at 81, citing Wellesley School Committee, 1 MLC at 1408. A
coincidence of recommending and accepting by a higher authority
is insufficient. /d. To be “substantial.” the responsibility must not
be perfunctory or routine; it must have some impact and signifi-
cance. /d. Finally, the appellate authority must be exercised be-
yond the first step in a grievance-arbitration procedure. Id. The ex-
ercise of supervisory authority to insure compliance with the
provisions of a collective bargaining agreement is insufficient,
standing alone, to satisfy this third criterion. Town of Agawam, 13
MLC at 1369.

Tuming to the first prong. we examine whether the assistant town

clerk/treasurer participates to a substantial degree in formulating

or determining policy on behalf of the Town. The Town contends

that Ingram took responsibility for and implemented certain policy

changes in the town clerk/treasurer’s office, including the use of
on-line banking for certain accounts, the selection of banks, the

utilization of a spreadsheet to record fees, the placement of many

licenses and certificates on databases, and the prohibition against

the senior clerk receiving deposits from other municipal depart-

ments. However, a review of the record shows that Ingram only

made recommendations, and the town clerk/treasurer exercised fi-

nal approval over those proposals. See Worcester School Commit-

tee, 3 MLC 1653. 1672 (1977) (in determining managerial status,

Board examines at what level of the school administration deci-

sions and opinions are not screened by another layer before being

implemented or presented to the school committee). Although the

town clerk/treasurer accepted Ingram’s recommendations,

Ingram’s role was still advisory and she did not have discretionary

authority to implement any of those changes without first obtain-

ing the approval of the town clerk/treasurer. See Town of
Plainville, 18 MLC at 1010 (town accountant’s level of discretion

in fiscal matters was not sufficient to classify him as a managerial

employee). Accordingly, we find that the assistant town

clerk/treasurer does not have sufficient independent authority to
be classified as a managerial employee. See generally Town of
Bridgewater, 15 MLC 1001 (1988) (associate library directors
were not managerial where they participated in decision making at
the sufferance of the library director rather than on their own insti-
tutionally-based authority).

Because the assistant town clerk/treasurer currently does not par-
ticipate in collective bargaining, the second prong of the manage-
rial test is inapplicable. Focusing then on the third prong of the
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managerial test, we consider whether the assistant town clerk/trea-
surer has substantial responsibility involving the exercise of inde-
pendent judgment of an appellate responsibility not initially in ef-
fect in the administration of a collective bargaining agreement or
in personnel administration. Because the assistant town clerk does
not participate in the grievance process, the focus of the Town’s
argument under this prong is not her role in the administration of a
collective bargaining agreement, but instead her role filling in for
the town clerk/treasurer. However, the mere fact that the assistant
town clerk/treasurer fills in for the town clerk does not by itself
confer managerial status. See e.g., Town of Acton, 33 MLC 169,
173 (2007) (the fact that lieutenants fill in for the police chief does
not confer managerial status); Town of Millbury, 33 MLC 52, 53
(2006) (although the assistant treasurer/collector has valuable
skills and expertise and may fill in for the treasurer/collector, the
assistant treasurer/collector does not make the types of policies de-
cisions that a managerial employee makes); Town of Wareham, 26
MLC 206,207 (2000) (fact that lieutenants and captains may serve
as the police chiefin the chief"s absence does not warrant designat-
ing them as managerial employees). Moreover, the record before
us does not show during those periods, both longer and shorter, in
which Ingram filled in for the Barthelette that she ever independ-
ently undertook a personnel action such as hiring an employee or
disciplining an employee. Compare Town of Holden, 25 MLC
175, 177 (1999) (lieutenant, who had the authority to act as police
chief in the chief’s absence, was not a managerial employee, be-
cause he independently did not hire or discipline employees while
acting as chief) with Town of Medway, 22 MLC at 1269-1270 (an
administrative assistant to the board of selectmen, who also acted
as the personnel director, was a managerial employee, because she
had independent authority to determine salary classifications). Ac-
cordingly, we find that the assistant town clerk/treasurer does not
possess the requisite appellate responsibility to be deemed a mana-
gerial employee.

Next, we consider whether the town clerk/treasurer is a confiden-
tial employee within the meaning of the Law. Section 1 of the Law
defines the “confidential” exclusion as follows:

Employees shall be designated as confidential employeces only if
they directly assist and act in a confidential capacity to a person or
persons otherwise excluded from coverage under this chapter.

To be regarded as confidential, an employee must have a direct
and substantial relationship with an excluded employee that cre-
ates a legitimate expectation of confidentiality in their routine and
recurrent dealings. Town of Medway, 22 MLC at 1269, citing

Littleton School Commiittee, 4 MLC 1405, 1414 (1977);, Town of

Plainville, 18 MLC at 1010. Employees who have significant ac-
cess or regular exposure to confidential information concerning
labor relations matters, management’s position on personnel mat-
ters, or advanced knowledge of the employer’s collective bargain-
ing proposals are excluded as confidential. Town of Brookline, 30
MLC 71,72 (2003); Fall River School Committee, 27 MLC 37, 39
(2000). This exclusion has been narrowly interpreted to exclude as
few employees as possible, while not unduly hindering the em-
ployer’s operations. Silver Lake Regional School Commitiee, 1
MLC 1240, 1243 (1975). First. the Town contends that the assis-
tant town clerk/treasurer is a confidential employee, because the
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incumbent in the position has access to and handles sensitive em-
ployee information, including social security numbers, bank ac-
count information, and other payroll information, and other bank-
ing information on behalf of the Town. However, the Board
previously has held that access to sensitive materials like financial
data, personnel records, or medical records, and audits, without
more, does not necessarily make an employee confidential. Fall
River School Committee, 27 MLC at 40, citing Town of Milton, 8
MLC 1234 (1981).

Further, the Town, citing to Massachusetts Turnpike Authority, 31
MLC 87 (2004), contends that the assistant town clerk/treasurer’s
handling of worker’s compensation cases renders her a confiden-
tial employee. However, the facts of the Massachusetts Turnpike
Authority case can be distinguished from the facts of the present
case. In the Massachusetts Turnpike Authority case, an attorney
handling the employer’s worker’s compensation litigation was
found to be a confidential employee. Massachusetts Turnpike Au-
thority, 31 MLC at 107. Here the assistant town clerk/treasurer
plays no role in the Town’s decision-making concerning an em-
ployee’s eligibility for worker’s compensation benefits. Rather,
the town administrator, in consultation with the human resources
officer, makes that determination.

The exposure of an employee to the employer’s own labor rela-
tions information forms the basis of an employer’s claim that an
employee is confidential. Greater Lawrence Sanitary District, 34
MLC 86, 96-97 (2008). Here, the assistant town clerk/treasurer re-
ceives third party bills that the Town has received on behalf of in-
jured employees, including medical bills and legal bills, and in-
voices for settlement agreements and submits those materials to
the town accountant’s office. After the town accountant’s office
prepares the checks, the assistant town clerk/treasurer verifies the
dollar amounts of those checks with the amounts on the bills and
invoices. Thus, the only documents that the assistant town clerk/
treasurer views in regards to worker’s compensation cases are bills
or invoices that are submitted on behalf of injured employees, doc-
uments that those employees know of or already have seen.
Finally, although the assistant town clerk/treasurer sometimes at-
tends department head meetings as a substitute for the town
clerk/treasurer, the record does not contain sufficient evidence for
us to find that, in that capacity, the assistant town clerk/treasurer is
privy to the type of information that would render her a confiden-
tial employee. Therefore, we conclude that the assistant town
clerk/treasurer is not a confidential employee within the meaning
of Section 1 of the Law and include the position in Unit B.

Building Cormnmissioner

The parties stipulated that the building commissioner is a manage-
rial employee, because the incumbent in the position researches
and recommends new policies that are ultimately approved by the
selectboard or by Town Meeting. However. a review of the posi-
tion’s job description shows that when faced with important issues
concerning land use, the building commissioner places those is-
sues before the town administrator for discussion and resolution.
Coupling that fact with the fact that the building commissioner can
only recommend new policy, we conclude based on the facts be-
fore us that the building commissioner does not have sufficient in-
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dependent policy making authority to be classified as a managerial
employee. Compare Town of Greenfield, 32 MLC 133, 154 (2006)
(library director is managerial employee because budget and pol-
icy recommendations are not screened through another layer of
management before presentation to the board of trustees). More-
over, the parties do not contend and there is no evidence that the
building commissioner is involved in collective bargaining or ex-
ercises independent judgment of an appellate responsibility not
initially in effect in the administration of a collective bargaining
agreement or in personnel administration. Thus, we conclude that
the building commissioner is not a managerial employee.

Next, we must consider the appropriate unit placement for the po-
sition of building commissioner. Section 3 of the Law requires the
Board to determine appropriate bargaining units that are consis-
tent with the purpose of providing for stable and continuing labor
relations while giving due regard to the following considerations:
1) community of interest; 2) efficiency of operations and effective
dealings; and 3) safeguarding the rights of employees to effective
representation. City of Everett, 27 MLC 147, 1501-151 (2001);
Town of Bolton. 25 MLC at 67. Applying the criteria set forth in
Section 3 of the Law, the Board generally establishes separate bar-
gaining units for supervisory employees and the employees they
supervise. Sheriff of Worcester County, 30 MLC 132, 137 (2004)
(additional citations omitted). This policy is rooted in the judg-
ment that individuals who possess significant supervisory author-
ity owe their allegiance to their employer. particularly in the areas
of employee discipline and productivity. Town of Bolton, 25 MLC
62, 67 (1998). Supervisors and the employees they direct have dif-
ferent obligations to the employer in personnel and policy matters,
therefore to retain them in the same bargaining unit would likely
lead to a conflict of interest within the bargaining unit. Ciry of
Chicopee,1 MLC 1195, 1197-1198 (1974). To determine whether
an employee is a supervisor, the Board distinguishes between a
true supervisor and an employee who possesses more limited su-
pervisory authority. “A true supervisor has independent authority
to make, or the power to effectively recommend, personnel deci-
sions such as whether to hire, transfer, suspend, promote or dis-
charge employees or to resolve grievances.” Greater New Bedford
Regional Vocational School Commirtee, 15 MLC 1040, 1045
(1988). Here, the building commissioner’s job description reveals
that the incumbent recommends discipline for the inspections
staff, whose positions are included in Unit A. Accordingly, it is ap-
propriate to include the building commissioner in Unit B, the su-
pervisory bargaining unit.

Conservation Administrator

The parties stipulated that the conservation administrator is a man-
agerial employee, because the incumbent drafts policies relating to
the preservation of Town land and that those policies are presented
to the appointed conservation committee and to the town meeting
as necessary. Although the conservation administrator may draft
those policies, the job description for the position indicates that the
conservation administrator performs an advisory role to the con-
servation commission and acts in accordance with the Town’s
by-laws and charter and the state building code. Further, the orga-
nizational chart that the parties submitted as a joint exhibit indi-
cates that the conservation administrator also reports to the town
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administrator. On the evidence before us, we are not persuaded
that the conservation commissioner makes decisions for and deter-
mines the objectives of the conservation department. Further,
without more information about the policies that the conservation
commissioner has drafied, we cannot conclude that those policies
are decisions that impact a significant part of the public enterprise.
Masconomet Regional School District, 3 MLC 1034, 1040-1041
(1976) (employee who are involved in some personnel decisions
and have operational control over their respective areas of respon-
sibility do not exercise the breadth and scope of decision making
authority necessary to be managerial employees). Nor is there evi-
dence, and the parties do not contend that the conservation admin-
istrator is involved in the collective bargaining process or has sub-
stantial responsibilities involving the exercise of independent
judgment of an appellate responsibility not initially in effect in the
administration of a collective bargaining agreement or in person-
nel administration. Thus, we conclude that the conservation ad-
ministrator is not a managerial employee and turn to consider the
appropriate unit placement of the position. Because areview of the
job description reveals that the conservation administrator exer-
cises supervisory authority over a clerical position in Unit A, it is
appropriate pursuant to Section 3 of the Law to include the posi-
tion in Unit B.

Information Technology Director

The parties stipulated that the information technology director was
both a managerial and a confidential employee. Turning first to the
claim that the incumbent in the position is a managerial employee,
the parties rely on the fact that the information technology director
formulates policy relating to computer usage within the Town and
that policy is approved by the selectboard without changes. How-
ever, while the job description shows the information technology
position to be highly technical with considerable responsibility for
operation of the Town’s computer systems, the record before us is
devoid of evidence showing that the information technology di-
rector formulates policies that are of major importance to the mis-
sion and objectives of the Town. Compare Taunton Municipal
Light Plant. 30 MLC at 21 (energy supply and planning manager
who has a substantial part in determining the energy supply policy
and manager of special services who has a substantial role in de-
veloping a corporate strategic plan and executes and tracks those
plans to maintain the employer’s competitive edge in the market-
place are managerial employees); and Town of Manches-
ter-by-the-Sea, 24 MLC at 76 (1998) (library director’s input on
all major policy issues, including fiscal, personnel, building main-
tenance, and library services constitutes significant policy formu-
lation and determination) with Wellesley School Committee, 1
MLC at 1403 (school principals who make policy determinations
concerning weapons, final examinations, schedules, bicycle use,
and safety patrols do not make policy considerations that impact a
significant part of the public enterprise and are not managerial em-
ployees). Also, there is insufficient evidence in the record and the
parties do not contend that the information technology director is
involved in collective bargaining or exercises independent judg-
ment of an appellate responsibility not initially in effect in the ad-
ministration of a collective bargaining agreement or in personnel
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administration. Therefore, we decline to find that the information
technology director is a managerial employee.

Second, we consider whether the information technology director
is a confidential employee, because the incumbent in the position
has access to every computer and every user account within the
Town, including that of the town administrator. However, the re-
cord before us contains no evidence about exactly what informa-
tion is present on those computers, whether that information is ac-
tually confidential, and whether the information concemns labor
relations matters, management’s position on personnel matters or
advanced knowledge of the employer’s collective bargaining pro-
posals. Compare Board of Higher Education, 33 MLC 12, 14
(2006) (administrative assistant to the college president who
opens mail and receives faxes from labor counsel regarding pend-
ing cases and contract negotiations, types the president’s tenure
recommendations to the board of trustees, and has access to all ma-
terials in the tenure files is a confidential employee). Further, the
facts before us do not demonstrate whether the information tech-
nology director has unfettered access to those computers and user
accounts or whether certain safeguards or guidelines are in place,
which restrict or track the incumbent’s access in some manner.
Accordingly, we decline to find the information technology direc-
tor to be a confidential employee.

Next, we must determine the appropriate unit placement for that
position. Because the incumbent exercises supervisory responsi-
bility over employees in the information technology department,
the position is properly included in Unit B.

Dog Officer and Assistant Dog Officer

The parties stipulated that the dog officer and assistant dog officer
do not share a community of interest with other employees in Unit
A or B and, thus, should not be included in either bargaining unit.
To determine whether employees share a community of interest,
the Board considers factors like similarity of skills and functions,
similarity of pay and working conditions, common supervision,
work contact, and similarity of training and experience. Princeton
Light Department, 28 MLC 46, 48 (2001); Town of Bolton. 25
MLC at 65; Boston School Committee, 12 MLC 1175, 1196
(1985). No single factor is outcome determinative. City of Spring-
field. 24 MLC 50, 54 (1988); City of Worcester, 5 MLC 1108,
1111 (1978). The Law requires that employees share only a com-
munity of interest rather than an identity of interest. County of
Dukes County/Martha’s Vineyard Airport Commission, 25 MLC
153, 155 (1999); Springfield Water and Sewer Commission, 24
MLC 55, 59 (1998).

To satisfy the second and third statutory criteria, the Board consid-
ers the impact of the proposed bargaining unit structure upon a
public employer’s ability to effectively and efficiently deliver
public services while safeguarding the rights of employees to ef-
fective representation. Peabody School Committee, 271 MLC 7, 8
(2000); Town of Bolton, 25 MLC at 66. The Board satisfied these
obligations by placing employees with common interests in the
same bargaining unit. /d. This avoids the proliferation of units that
places an unnecessary burden on the employer, while maximizing
the collective strength of employees in the bargaining relationship.
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City of Springfield, 24 MLC 50, 54 (1998); Mass. Board of Re-
gional Community Colleges, 1 MLC 1426, 1440 (1975). The
Board’s preference for broad comprehensive units is balanced by
its concern that a unit should not include employees so diverse as
to produce inevitable conflicts in the collective bargaining pro-
cess. University of Massachusetts, 4 MLC 1384, 1392 (1977).
Only significant differences that would result in inevitable con-
flicts constitute a basis for excluding employees from a bargaining
unit on the grounds that the employees lack a community of inter-
est with other bargaining unit members. West Boviston Water Dis-
trict, 25 MLC 150, 1515 (1999); Franklin Institute of Boston, 12
MLC 1091, 1093 (1985).

Here, the parties argue that because the dog officer and assistant
dog officer have no fixed hours and perform most of their work
away from Town premises, they have diverse interests from other
potential members of Unit A or Unit B, which would produce con-
flicts in the collective bargaining process. First, if the Board were
to create a bargaining unit consisting only of the dog officer and
the assistant dog officer. it would be contrary to the Board’s policy
favoring broad comprehensive units. Cf. Town of Malden, 28
MLC 130, 134 (2001) (although the matron’s position is the only
on-call position, it is included in the bargaining unit in accordance
with Board policy favoring broad, comprehensive bargaining
units). Furthermore, other members of Unit A perform at least
some of their duties away from Town premises, including the
minivan driver, van driver, plumbing and gas inspector, and the
wiring inspector. Also, a review of the organizational chart shows
that the dog officer and the assistant dog officer report to the town
administrator and ultimately to the selectboard as do other poten-
tial members of Unit A or Unit B.

Next, we need to ascertain the appropriate unit placement(s) for
the positions. Because no job descriptions exist for the positions
and the record contains no other information about their duties, we
cannot conclude that either position possesses any supervisory au-
thority. There, we include the positions in Unit A, the non-supervi-
sory bargaining unit.

WWIP Operations Manager and WWIP Compliance Officer

The parties stipulated that the WWTP operations manager and the
WWTP compliance officer were managerial or confidential em-
ployees. Turning first to the claim that the incumbents in those po-
sitions are managerial employees, the parties argue that the
WWTP operations manager and the WWTP compliance manager
make policies affecting unionized employees within the WWTP,
and assist the DPW superintendent with responses to grievances
affecting WWTP employees. However, because the record before
us does not reveal the nature of those policies, we cannot conclude
that the WWTP operations manager and the WWTP compliance
manager formulate policies that are of major importance to the
mission and objectives of the Town. See Georgetown Light De-
partment, 21 MLC 1771, 1775 (1995) (plans and procedures are
not managerial policy decisions unless decisions involve subjects
of major importance when examined in light of the objectives of
the public enterprise). Although the job descriptions for the
WWTP operations manager and the WWTP compliance manager
show that the positions are highly technical with considerable re-
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sponsibility for the Town’s WWTP, the actions of the incumbents
are governed by applicable state and federal laws. See also
Greater Lawrence Sanitary District. 34 MLC at 95 (because com-
pliance benchmarks are regulatory matters, the monitoring man-
ager who monitored the sanitary district’s compliance with state
and federal regulatory requirements did not play a significant role
in the establishment of the employer’s objectives). Further, we
note that because the job descriptions for both positions indicate
that the incumbents work under the general supervision of the
DPW superintendent and that the DPW superintendent reviews
major decisions that the WWTP compliance manager makes and
refers questionable cases for action, there is insufficient evidence
to establish that those policies are not screened by another level of
administration, i.e., the DPW superintendent. Worcester School
Committee, 3 MLC at 1653.

Next, although the parties stipulated that the WWTP operations
manager and the WWTP compliance manager assist the DPW su-
perintendent with grievances affecting WWTP employees, those
duties, on the facts before us, are insufficient to render the incum-
bents in those positions as managerial or confidential employees.
First, the record does not contain any information describing the
nature of the assistance that the incumbents in the two positions
provide to the DPW superintendent or at what point in the contrac-
tual grievance procedure they provide the assistance. Thus, we
cannot conclude that the incumbents exercise independent judg-
ment beyond the first-step in the grievance-arbitration procedure
pursuant to the third prong of the managerial test. Nor is there any
evidence that the WWTP operations manager and the WWTP
compliance manager are involved in collective bargaining pursu-
ant to the second prong of the managerial test. Furthermore, we do
not have any evidence showing that the WWTP operations man-
ager’s and the WWTP compliance manager’s role in providing the
DPW superintendent with assistance on grievances exposes them
to confidential information concerning labor relations matters,
management’s position on personnel matters, or advance knowl-
edge of the Town’s collective bargaining proposals. Compare
Board of Higher Education,31 MLC 149, 152 (2005) (administra-
tive assistant, who schedules Step 1 grievances, maintains files
pertaining to such grievances, works with the employer’s attomey
to gather necessary materials for grievances proceeding to arbitra-
tion, and forwards memos regarding those topics, is a confidential
employee).

Additionally, although the parties stipulated to the fact that the
WWTP operations manager and the WWTP compliance manager
are privy to sensitive disciplinary investigations and are aware of
disciplinary actions before they occur. we do not find that this fact
alone supports the conclusion that the WWTP operations manager
and the WWTP compliance officer are managerial or confidential
employees. Instead, this fact supports the conclusion that the
WWTP operations manager and the WWTP compliance manager
should be placed in a separate bargaining unit from the bargaining
unit of non-supervisory DPW employees. which is what will take
place here. See Town of Wilmington, 33 MLC 18, 21 (2006) (po-
lice sergeants’ role in investigating complaints against patrol offi-
cers also warrants their placement in a separate bargaining unit).
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Finally, we consider the appropriate unit placement for the dis-
puted positions. The job description for the WWTP operations
manager shows that the incumbent in the position conducts annual
performance evaluations and recommends hiring, firing, and dis-
cipline to the DPW superintendent. Additionally, a review of the
job description for the WWTP compliance manager reveals that
the incumbent in the position assigns work tasks, evaluates perfor-
mance, may participate with the DPW superintendent in the hiring
process for new employees, and is responsible for escalated disci-
plinary actions for employees of the Water Pollution Control Divi-
sion. Therefore. we conclude that pursuant to Section 3 of the Law,
the appropriate unit placement for both positions is Unit B, the su-
pervisory bargaining unit.

Conclusion/Direction of Election

Based on the record and for the reasons stated above, we conclude
that a question of representation has arisen concerning certain em-
ployees of the Town of South Hadley and the following units con-
stitute appropriate units within the meaning of Section 3 of the
Law:

Unit A-All full-time and regular part-time administrative, clerical.
inspectional. and support service personnel employed by the Town
of South Hadley, including employees in the following positions:

Administrative Assistant Library
Assistant Associate Assessor
Assistant Cook

Assistant Dog Officer
Custodian

Dog Officer

Dispatcher

Library Assistant

Meals on Wheels Coordinator
Minivan Driver

Page

Senior Account Clerk

Senior Clerk (All Departments)
Scnior Library Technician

Van Driver

Volunteer Coordinator
Plumbing and Gas Inspector
Wiring Inspector

Social Service Coordinator

but excluding the applications specialist, the office manager/DPW,
the secretary to the police chief, the veteran’s agent, all supervisory.
managenial, confidential, and casual employees. and all other em-
ployees.

Unit B-All full-time and part-time supervisory personnel employed
by the Town of South Hadley, including employees in the following
positions:
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Assistant Director Council on Aging
Assistant Supervisor WWTP
Assistant Tax Collector

Assistant Town Clerk/Treasurer
Building Commissioner
Cataloguer/Head Technical Services
Circulation Coordinator
Conservation Administrator

Food Service Coordinator
Information Technology Director
Nurse

Reference Librarian

Solid Waste Coordinator

WWTP Compliance Manager
WWTP Operations Manager
Youth/Child Services Librarian

but excluding the assistant town accountant, the director of public
health, all non-supervisory, managerial, confidential and casual
employees, and all other employees.

IT IS HEREBY DIRECTED that an election by secret ballot shall
be conducted to determine whether a majority of employees in
each of the above-described separate bargaining units desire to be
represented by the American Federation of State, County and Mu-
nicipal Employees, Council 93, AFL-CIO or by no employee or-
ganization.

Inasmuch as the above-referenced bargaining Unit B includes the
positions of cataloguer/head technical services, circulation coordi-
nator, nurse, reference librarian, and youth/child services librar-
ian, who are professional employees within the meaning of Chap-
ter 150E, the cataloguer/head technical services. the circulation
coordinator, the nurse, the reference librarian, and the youth/child
services librarian shall be given an opportunity to vote as to
whether or not they wish to be included in Unit B, a bargaining unit
consisting of both professional employees and non-professional
employees. Ifa majority of the professional employees vote for in-
clusion in Unit B, they shall be given the opportunity with other
Unit B employees to vote as to whether they desire to be repre-
sented by the American Federation of State, County and Munici-
pal Employees, Council 93, AFL-CIO or by no employee organi-
zation.

If the majority of professional employees vote not to be included in
Unit B, they shall be in a separate professional unit consisting of
the cataloguer/head technical services, the circulation coordinator,
the nurse, the reference librarian, and the youth/child services li-
brarian. but excluding all other employees of the Town of South
Hadley, and they shall have the an opportunity to vote whether the
professional unit shall be represented by the American Federation
of State, County and Municipal Employees, Council 93. AFL-CIO
or by no employee organization.
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The eligible voters shall include all those persons within each
above-described bargaining unit whose names appear on the
Town of South Hadley’s payroll for the payroll period for the week
ending the Saturday preceding the date of this decision and who
have not yet since quit or been discharged for cause. The list of eli-
gible voters must be either electronic (e.g. Microsoft Access or Ex-
cel) or in the form of mailing labels.

To ensure that all eligible voters shall have the opportunity to be
informed of the issues and the statutory right to vote, all parties to
this election shall have access to a list of voters in each unit and
their addresses which may be used to communicate with them.

Accordingly, IT IS HEREBY FURTHER DIRECTED that two
(2) copies of election eligibility lists containing names and ad-
dresses of all eligible voters, separated by bargaining units and
separately noting the identities of the professional employees,
must be filed by the Town of South Hadley with the Executive
Secretary of the Division of Labor Relations, 19 Staniford Street,
1st Floor, Boston, MA 021 14 no later than fourteen (14) days from
the date of this decision.

The Executive Secretary shall make the lists available to all parties
to the election. Failure to submit the lists in a timely manner may
result in substantial prejudice to the rights of employees and the
parties; therefore, no extension of time for filing the lists will be
granted except under extraordinary circumstances. Failure to
comply with this direction may be grounds for setting aside the
election, should proper and timely objections be filed.

SO ORDERED.
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